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Explanation Of Why This Case Is A Case Of
Public Or Great General Interest And
Involves A Substania Constitutlonal Question

This cause presents a unique question of what exactly a Motion For
Instanter means 1f Granted. In this Case the Fifth Appellate District Granted
a Motion To Tile Instanter, pursuant to their own Local Appellate Rule 9(D),
that presented, and had accompanying it a Motioﬁ'fér;ﬁeéonsideration pursuant
to Appellate Rule 26(A).

Appellant knew upon Mailing the Reconsideration Motion that it may have
been one day late; due to His incarceration, the time it took to receive Legal
Mail through the Institution, and process procedure when sending an 8-11 inch
envelope through the mailing arrangements at the Institution."ﬁﬁi¢h;§$ why
Appellant presented this Reconsideration Motion, by way of Motion To File
Instanter.

The 5th Dist. " Granted " the Motion To File Instanter. Upon which
in structed Appellant to re-submit the Motion For Reconsideration within
14 days of the time stamp on the Entry Granting the Motion To File Instanter.
The Entry also stated that the additional 14 days to re-submit the Motion For
Reconsideration was due to a Clerical Error from the Clerk.

Appellant (as instructed) re-submitted the, reestablished Motion For
Reconsideration (pursuant to App.R. 26(A)) within 10 days of the Judgment
Granting the Instanter Motion, that instructed a resubmission of the
Reconsideration Motion. Well within the time limitation allotted.

The 5th Appellate Dist. denied the Motion stateing that it was submitted
late from the initial Ruling. Which is why Appellant now brings forth this
Jurisdictional Memoranda. He ask this Court to congider, what He thought was

already a well established Constitutional Law.



can a Court modify/increase its own valid, and final judgment? Because
in this Case the Court excused the Motion for being late (by way of Granting
the Motion To File Tnstanter that presented it), then denied the Motion For
Reconsideration as being late? Did this not defeat the purpose of even Cranting
the Motion To Tile Instanter? That was the reason the Motion Tor
Reconsideration was presented by way of Motion To File Instanter.

This ruling by the Appellate Court presents a Constitutional Violation
of modifying/increasing its own valid and final judgment in light of State v.
Hayes (1993),86 Chio App.3d 110; State v. Addison (1987),40 Ohio App.3d 7.

Once the Appellate Court Granted the Motion To File Instanter, it is
Appellant's position that this obligated the Court to make a ruling on the
merits of the Reconsideration Motion, rather than denying it as being late
when the Court had already excused that fact by Granting the Motion To Tile
Inéfénter presenting the Motion For Reconsideration.

The substantial Constitotional question this Case poses is Can a Court
decide to Grant a Motion excusing the fact that it was submitted late, then
decided to Deny the same Motion for being late? Would this not contradict

and defeat the purpose what a Motion For Instanter represent?



Statement Of The Facts And Case

The circumstances surrounding this Case 1s that Appellant had a Direct
Appea%_pending in the Fifth District Counrt Of Appeals (Caption Appellate
Case Number). This Appeal originated from a Richland County Jury's Conviction
(Captioned Criminal Case Number.

Judgment on this Appeal was pronounced October 21, 2009 Affirming in
part, Reversing in part, and Remanding for Re-Sentencing. As a result of this
Judgment/Opinion, Appellant submitted a " Motion To Certify Conflicts,"
November 3, 2009, and this Motion To Certify Conflicts, was presented by way
of Motion To File Instanter, pursuant to the 5th Dist. Local Appellate Rule
9(D). This Instanter Motion had attached to it Exhibits, showing just cause
as to why the Motion To Certify Conflicts was being submitted late(one day).

Due to Appellant's incarceration, and the time in which He actually
received the October 21, 2009'Jﬁdgment/Opinion by way if Institutional Legal
Mial (10/26/2009), and any out going Mall in an 8-11 inch envelope with an
attached cash slip is a two day process procedure to verify sufficient funds
in the Inmate's account, is why the Motion To Certify Conflicts was send by
way of Motion To File Tnstanted, and submitted one day late,

The 5th Appellate Dist., Granted the Motion To File Instanter Januaxy
28, 2010, in response to a Petition For Writ OF Mandamus And/Or writ of
Procedendo submitted January 6, 2010, attempting to compel a response on the
Motion To Certify Conflicts.

In this Entry Granting the November 3,:20@gﬂMOtion To File Instanter
the 5th Dist. instructed Appellant to re-submitted the Reconsideration
Motion, and also gave a time stap cover page of the Motion To Certify

conflicts (insinuating approval to submit the Motion To Certify Conflicts)



Granting and instructing an additional 14 days of the time stamp on the Entry,
due to a Clerical in the record from the Clerk. Appellant then (as instructed),
re-submitted the reestablished Motion Certifying Conflicts (pursuant to App-R.
25(A)) Febuary 10, 2010. Well within the 14 days allotted per January 28, 2010
Entry Granting the Motion To File Instanter, and giving the resubmission
instruction.

March 19, 2010 the 5th Dist. ruled on the reestablished Motion To Certify
conflicts, denying the Motion, and stateing that fhe Motion was submitted
late from the initial October 21, 2009 Ju&gment/@pinion (Caption Appellate
Case Number).

The 5th Dist. was obviously confused as to the January 28, 2010 Entry
Granting the Motion to File Tnstanter, that presented the Motion Certifying
Confilets, instructing and Granting an additional 14 days to re-submit the
Motion To Certify Conflicts.

March 30, 2010 Appellate submitted a Document titled ' Notice Of This
Court's Previous Ruling.” Appellant sn the Notice informs the 5th Dist., and
submits Fxhibits of the previous Granting of the Motion 'To File Instanter.

As of todate the 5th Appellate Dist. still has not responded to the
" Notice Of This Court's Previous Ruling," submitted March 30, 2010 in
attempts of reminding the 5th Dist., that the reestablished Motion To Certify
conflicts submitted Febuary 10, 2010, could not have been submitted late
pursuant to the January 28, 2010 Judgment Entry, Granting the Motion To File
Tnstanter, Granting and instructing Appellant to re-submit a reestablished
Motion For Reconsideration/Certify Conflict (insinuation by time stamp cover
page of the Conflict Motion dated the same date as the granting of the 1/28/10
Tnstanter Motion). Which is why Appellant now brings forth this cause, so as

not to exceed the 45 day time Limitation of which to Appeal to this Court.



Argument Tn Support

Proposition Of Law No. 1; Once a vaild Judgment has been excuted, a Court no
Tonger has Authority to modify or increase, except as provided by the
General Assembly.

pursuant to the 5th District Court 0f Appeals Local Appellate 9(n): Tn
Extention of App.R. 14(B}: In short, requires the Document (requesting enlargement
of time) to be submitted with the Motion To File Tnstanter. The logical
reasoning of this can only be assumed, that if the Motion To File Instaﬁter
is Cranted, then the accompanying Nociment it is presenting is being excused
for the untimelyness.

Tn this Case when the 5th Dist. prounced Judgment/Opinion in State V.
puncan 2009-CA-028, October 21, 2009, this Ruling did not reach Appellant's
hands until October 26, 2009 {by way of Tnstitutional Tegal Mail) due to His
incarceratiahs

From 10/26/2009 until 10/28/2009 Appellant litigated and composed 4
Motions To Certify Conflicts, and a Motion For Reconsideration. All Motions
were mailed 10/28/2009 at 8:00pm. The Mail Rooom at N.C.C.T. has a two day
process procedure in which it takes to mail any 8-11 inch envelope with an
attached Cash Slip, for verification of sufficient funds on the inmate's
account.

Appellant knew that the documents may have been submitted late so He
presented each Motion with a Motion To File Instanter pursuant to the 5th
Dist. Loc.App-R. 9(D). And also gave Notice to this Court that Metions to
Certify Conflicts existed and were pending. So as this Honorable Court
couid stay consideration on the Jurisdictional Memoranda pursuant Lo
Supreme Court Rules Of Practice IV, Section 4(A).

The Sth Dist. Granted the Motions To File Tnstanter, that presented the



Motions To Certily Conflicts & Reconsideration. This Tnstanter Motion was
Granted January 28, 2010, in the Entry Granting this Instanter Motion was an
instruction stateing that due to a Clerical Frror the Motions were untimely
qubmitted and that the Court was Granting an additional 14 days in which to
resubmitt the Moltion.

As instructed Appellant submitted a Motion For Reconsideration February
8, 2010. Then, Febnary 10, 2010 Appellant submitted a Motion To Certify &
conflicts, in light of the Jamuary 28, 2010 Entry Granting the Motion To File
Instanter.

March 10, 2010 the 5th Dist. Ruled on the Motion For Reconsideratiom,
denying it as being untimely filed. Then again March 19, 2010 the 5th Dist.
Ruled on the Motion To Certify &4 Conflicts, denying it as being untimely filed.

The resulis of these circumstances, surrounding this Case is of Great
Tnterest for all Appellants, Appeliees, Plaintiffs, Defendants, Relators, &
Respondents alike. Because it would be the position of everyone just mentioned
that if the Motion For Instanter that presents the late Document being Filed,
is Cranted, this in turn would automatically be assumed that, the accompanying
late Document is being excused for being late.

With the decision of the Sth Dist. Granting the Motions To File Instanter
that presented, and/or was accompanied by a Motion For Reconsideration, & a
Motion To Certify Conflicts. Then Denying the Reconsideration & Conflicts
Motions as being untimely filed, would be allowing a Court to modify/increase
its own valid and final Judgment.

The uhtimelyness of the Reconsideration Motion 2 Motion To Certify &
conflicts were slready excused with the Granting of the Motion To Tile

Tnstanter.



Conclusion

Appellant in this Case Respectfully ask this Court to accept Jurisdiction

in this matter and reslove the issue of the 5th Dist. Ruling.

Respectfully Submitted
7 )
%{;f i |
“Roy Duncad Inst. F 533-356
Morth Central Correctional Iust.
670 Marion Williamsport Rd. East
2.0, Box 1812
Marion Ohio 43301-1812

Certificate Of Service

The undersigned acknowledges a true copy of this Memorandum In
Support Of Jurisdiction was sent, by regular US Mail to Richland County
Prosecutors Office, James Mayer, 38 South Park Street. This {3  Day of
ﬁ%@ﬁé\ — 2010,

Respectlully Submitied
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[N THE COURT OF APIPEALS FOR RICHLAND COUNTY, OHIO
il
FIFTH APPELLATE DISTRICT TR 10 44 g: 34
LNG .
gL TTEAR
STATE OF OHIO : Cléng
PlaintifffAppellee ;
ve- : JUDGMENT ENTRY

ROY DUNCAN :
Defendant/Appettant : CASE NG. 2009-CA-028

This mattar came on for considaration upon separate motions filad by Appellant
Roy Duncan on January 29, 2010 and February 8, 2010 requesting this Gourt
racansider its Ocleber 21, 2000 Judgment Endry affirming Appeliant's conviction in the
Richland County Court of Cammen Pleas. Appallant Stata of Ohio did nat fite & brief in
opposition to either motion.

Onio Appeliate Rule 26 provides:

“(A) Application for recongideration

“Application for reconsideration of any cause or motiﬁn submitted cn appeal shall
be made in wiiting before the judgment or order of the couit has been approved by the
court and Fled by the court with the clerk for journalization or within ten days after the
announcement of the courl’s decision, whichever is the fater, The filing of an application
for reconsideration shalt not extend the time for filing a notice of appeat in the Bupreme

Court.”

Exhibit
&6 ! mw-



f?i:;chJand Couniy, Case No. 2009-CA-(28 2

Upon review, both motions for raconsideration fited by Appeliant are untimely;
therefore, denied,

IT {8 8C ORDERED.

‘féj" %’éﬂle‘%/ éf‘} . /)&Zﬁ,‘;\,&}/” .

JUDGES

WHH,ag, 2/23/10

Exhibit
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