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IN
'1'I3E SUPREllIE COURT OF OHIO

Kenneth Norman Shaw
Respondent

CASE NO. 2010-0316

Disciplinary Counsel RELA'TOR'S ANSWER TO
Relator RESPONDENT'S OBJECTIONS

TO THE BOARD OF
COMMISSIONERS' REPORT AND
RECOMMENDATIONS

RELA'1'OR'S ANSWER TO RESPONDENT'S O13JECTIONS
TO THE BOARD OF COMMISSIONF.RS'

REPORT AND RECOMD'1ENDATIONS

Now comes relator, Disciplinar•y Counsel, and liereby submits this answer to

i-esponclent's objections to the Rcportand Reconnnendations filed by the Board of

Comruissioners on Grievances and Discipline (Board).

On August 14, 2009, relator filed an amended foru- count coinplaint against Respondent

Kenneth N. Shaw allebing that lie violated the ethical i-ules wllen he created a trust for an elderiy

client naming respondent's five children as beneticiaries witliout taking tbe appropriate

precautions to avoid a conilict of interest and protect his clients diPfcrulg interests, took a

$1 ;,000 loan Proin the same elderly client without talcing the appropriate precautions to avoid a



conflict of interest and protect his clients differing interests and took attorney fees in a separate

guardianship witliout obtaining advance court approval.

After a hearing on September 29 and Deccmber 3, 2009, the panel found respondent

violated the disciplinary rules alleged in the complaint and recommended respondent be

suspended for two years with one-year stayed.' Upon review, the Board found that a two year

suspcnsion with no period stayed, was appropriate "based on [respondent's] serious acts of fraud

and misconduct." [Report at 13] For the reasons set forth herein, relator requests this Court

overrule respondent's objections.

STATEMENT OF FACTS'

Respondent is a solo general pi-actitioner who does a significant percentage of his law

practice in estate planning. [Report at 3] Eleanor Blackburn was an elderly woman whom

respondent knew froni church and other religious activities. [Report at 3] Tn August of 1998,

respondent prcpared a quit claim for Blackburn. [Report at 3; Relator's Ex. 1] fii Febr(zary of

1999, respondent assisted Blackburn in transferring her ownership of a duplex in Warren, Ohio.

[Report at 3; Relator's Ex. 2] Respondent stopped providing legal services for Blackburn at the

end of 2000. [Report at 3] ln May of 2004, Blackburn died. [Report at 3]

1 Count III of relator's amended coinplaint, alleging a failure to cooperate in the iuvestigation of Count's I and 11,
was disnnssed by the Board.

^ Respondent's four page introduction atid four page statement of facts do not contain any citations to the record.
Fnrther, these portions of respondent's objection brief make various assertions regarding respondent's inorivations
and his explanations for bis actions fliat relator has been unable to locate anywhere in the record.
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COUNTI

ln September of 1999, Blackbunl requested respondent draft a power of attorney

and create a revocable living ti-ust [or her- [Report at 4] Respondent prepared a power of

attoi-ney for Blackburn that named respondent as attorney-in-fact for Blackburn. [Report at 4;

Relator's Ex. 3] Respondent prepared a revocable living trust for Blackburn that nanied

respondent as both co-trustee Cor the trust and first successor trustee. [Report at 4; Relator's Ex.

4] In addition, the trust namcd respondent's five children as beneficiaiies of the trust. [Report at

4; Relatoi-'s Ex. 4, p. 14] Under the terms of the trust, each child of respondent would receive

$5,000, for a total of $25,000. [Report at 41 Blackburn executed the power of attorney and

signed the trust doeuments on September 27, 1999. [Report at 4; Relator's Ex. 4]

Prior to preparing the cloeumcnts and obtaining Blackburn's execution, respondent did not

advise Blackburn to obtain disinterested advice from another independent, eompefent and

lalowledgeable person; seek advice troni anothor attorney or to have the trast drafted by another

attorney; and/oi- discuss the conflict of interest presenteci by this situation with Blackburn.

[Repoi-1 at 4; Decembci- 3, 2009 Tr. at 40-41 ]

COUNTII

In August of 2000, respondent requested and obtained a$13,0001oan from Blackburn.

[Report at 5; December 3, 2009 Tr. at 41; Relator's Ex. 6] Respondent requested the loan in

order to purchase a building to house his law practice. [Report at 5] At ttie time of the loan,

respondent was Blackbui-n's attorncy. [Report at 5] The funds fi-om the loan camc from assets
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respondent had placed in her revocable living trust. [Report at 5] The loan was to be paid baclc

in six nlonths at six percent interest. [Report at 5] However, respondent failed to repay

Blackburn as ag-eed. [Report at 5; Dccember 3, 2009 Tr. at 42]

In 2002, after respondent defaulted on repayment of the loan, Blackburn sued respondent

for the money loaned. [Report at 5; Relator's Ex. 71 The Warren Municipal Court granted a

j udgtnent against respondent in the matter. [Report at 5; Relator's Ex. 8] As part of the

settlement of the matter, respondent agi-eed to pay off the judgnlent at the rate of $250 pei-

month. [Report at 5] However, respondent later filed for batikruptcy and was granted a

discharge of this debt. [Report at 5] To date, respondetit has repaid only $750 of the loan to

Blackburn's estate. [Report at 5; December 3, 2009 Tr. at 42]

In September of 2007, the executor of the Blackburn estate filed a complaint for

concealment of assets against several parties, including respondent. [Report at 5] The Tnunbull

County Probate CoLu-t later found respondent had "unduly influenced" Blackburn to ntake the

loan and that the loan constituted "self-dealing" and was "detrimental" to the trust. [Repor-t at 5;

Relator's Ex. 9, p. 11] As a result, the probate court ordered respondent to i-epay the Blackburn

estate $12,250. [Report at 5; Relator's Ex. 9, p. 12] Respondent appealed the probate court's

dccision and the court oi' appeals affinned the jttdgment of the probate court. [Report at 5;

Relator's Ex. 10]

Prior to requesting and obtaining the loan from Blaclcburn, respondent did not advise

Blackburn to obtain disinterested advice from another independent, competent and
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knowledgeable pcrson; advise Blackburn of the r-islcs oCmaking a loan, including the risks

associated with making a loan not secured by collateral; and/or discuss the conflict of intcrest

presented by this sitaationwitliBlackburn. [Report at 5, 6; December 3, 2009 Tr, at 41-42]

COUNT IV

Carol Tlioihiton and Moiiica J olinson hired respondent to pursue a gitardiansliip for their

grandmothor, JessieMarks. [Report at 71 Respondeit filed an application [i)rappointment of

guardian on January 5, 2007. [Report at 7; Relator's Fx. 13] Both Thornton and Jolnison wei-e

subsequently appointed co-guardians by the probate court on May 11, 2007. [Report at 7;

Relator's Ex. 131

Ort May 22, 2007, Marks passed away. [Report at 7] That sarne day, Respondent

accepted two checks for a total of $2,000 from Carol Thoi-nton for his legal fecs. [Report at 7;

Relator's Ex. 14] Respondont cashed the $800 check and deposited the $1,200 checlc. [Report at

7] However, Trumbull Coutity Probate Court n.iles require court approval prior to the paymont

of any attorney fees. [Report at 71 As such, respondent accepted paynient by 'fhoniton and

Johnson without the approval of the Trrunbull County Probate Court. [Report at 7; December 3,

2009 Tr. at 45-46, 86-87]

On October 29, 2007, respondent filed his first applieation for payment of attot-ney fces

with thc Trumbull County Probate Court. [Report at 7; Relator's Ex. 151 Respondentrequested

$4,668.75 tor 51.75 hours of legal work [Ropoi-C at 7] This amount requested was in addition to

the $2,000 already paid to Respondont on May 22, 2007. [Reportat 7]
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In October of 2008, a complaint for concealn-ient of assets was filed in the probate court.

[Report at 71 Two months latei-, the probate court found respondent "guilty of concealment of

assets." [Report at 7; Relator's Ex. 16] The probate court also approved the paynient of $800 to

respotident on May 22, 2007. [Report at 7] However, the probate couit ordered respondent

repay the Marks estate the remaining $1,200 paid to respondent oi1 May 22, 200/. [Report at 7]

Respondent filed a motion for reconsideration, which was subsequently denied. [Report at 8;

Relator's Ex. 17] As of the date of the disciplinary hearing, respondent had failed to repay the

Marks estate the $1,200 as ordered by the court. [Report at 8]

Based apon the evidence the Board found that respondent's conduct in Count I violated

the Code of Professional Responsibility: DR 1-102(A)(5) (conduct tha.t is prejudicial to the

administration ofjustice); DR 1-102(A)(6) (conduct that adversely reflects upon the lawyer's

fitness to practice law); DR 5-101(A)(1) (except with consent of a client after full disclosure, a

lawyer shall not accept employment if the exercise of professional judgment on behalf of the

client will be or reasonably may be affected by the lawyer's financial and personal interests); and

DR 5-101(A)(2) (a lawyer shall not prepare or draft, or supervise the preparation or execution of

a will, codicil or inter vivos trust for a client in which the natural children of the lawyer are

named as beneficiaries). [Report at 8]

Based upon the evidence the Board found that respondent's conduct in Count II violated

the Code of Professional Responsibility: DR 1-102(A)(5) (conduct that is prejudicial to the

administration of justice); DR 1-102(A)(6) (conduct that adversely reflects upon the lawyei-'s
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fitness to practice law); DR 5-101(A)(1) (except with consent of a client after full disclosure, a

lawyer shall not accept employment if the exercise of professional judgment on belialf of the

client will be or reasonably inay be affected by the lawyer's financial and personal interests); and

DR 5-104(A) (a lawyer shall not enter into a business transaction with a client if they have

differing interests therein). [Report at 8-9]

Based upon the evidence the Board found that respondent's conduct in Count 1V violated

the Rules Professional Conduct: Pro£ Cond. R. 3.4(c) (a lawyer shall not laiowingly disobey an

obligation undei- the rules of a tribunal); Pro£ Cond. R. 8.4(d) (conduct that is prejudicial to the

administration ofjustice); and Prof. Cond. R. 8.4(h) (conduct that adversely reflects upon the

lawyer's fitness to practice law). [Report at 9]

RELATOR'S ANSWER TO RESPONDENT'S OBJECTIONS

1.

RESPONDENT'S REQUEST FOR A RF.MAND IS NOT PROPER OR

SUPPORTED BY TI-IIS COURT'S PRIOR CASE LAW

Respondent requests that this Court remand his disciplinary case to the Board to hear

additional mitigation evidence. However, respondent's arguments for a remand are not

supported by the facts, this Court's rules or the governing disciplinary case law.

First, respondent appears to argue that this Court must remand his disciplinary case in

any instance that the C'ourt rejects a sanction recommended in a Board report, by quoting a
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portion of Gov. Bar R. V(8)(D). However, the section of the Ruies fot- the Governmenl oi'the

Bar upon which re,spondent relies, refeis to a situation in which the Court rejects a sanclion in a

malter submitted to the Court pursuant to a conscnt to discipline ab cement. Because this matter.

was not submitted to the Court as a consent to discipline matter, i-espondent's first argument

requesting-a renlantl has no merit.

Next, respondent argues that a remand is appropriate "due to an utter lack o[mitigation

evidence present in the record." [Respondent's BrieCat 91 Respondent argues that due to his

prior decision to proceed in the disciplinary hearing pro se, he should now be allowed to have a

second opportunity to present mitiga(ion evidence with lhe assistance of counsel. Respondent

suggests given this second hearing opportunity, respondent wotild produce evidetice of charactcr

tuid reputation, community involvenient, his purported recent restitution in the Marks matter, and

his claimed recent re-commitment to the Ohio Lawyers Assistance Program. [Respondenl's bricf

at 101 Respondent's argument must fail.

First, respondent has had ample notice and opportunity to obtain legal eounsel prior to the

Board's report bcing filed with this Court. Respondent received a letter of inquiry from relator

regarding the Blackburn rnatter in March 2008. [Relator's Ex. 11] Respondentwas deposed by

relator in June 2008. [Relator's Ex. 18] The initial diseiplinaty complaint was filed against

respondent in Decetnber 2008 and respondent filed an answer in January 2008. A pre-hca g

con (erenee was held on May 21, 2009. In Juty 2009, respondent entered into a eontract with thc

Ohio Lawyers Assistance Program, was advised by that office as to the value o f' obtaining legal

cormsel for his disciplinary proceediiig and was given the names of several potential attorneys
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with whonl he might speak. [Relator's Ex. 21 at p. 8] An amended eomplaint was Gled in

August 2009. A hearing was held on the amended complaint on September 29, 2009 and

December 3, 2009. Respondent appeared at the Decembcr 3, 2009 hearing pro se and testitied ii

his own defeuse. At the time of the disciplinary hearing, respondent had becn a licensed to

practice law for over 29 years. [December 3, 2009 Tr. at 531 As such, respondent's knowing

decision to participate in his disciplinary proceeding pro se, should not be interpreted as an

invoiuntaty disadvantage influenced by [an unsubstantiated] tnental disability, that rcquires the

extraordinary remedy of a remand.

Second, during thc December 3, 2009 hcaring, respondent 1it1ly participated in his

defense and presented evidenco in tnitigation. He testifiod that "thet-e was no concealment or

embez,z,lement or anything ofthat nature in [the Blackbum matter], cven though the court wrote

in up to bo that case." [Decetnber 3, 2009 Tr. at 22] Respondent also testified that he had done a

"significant aniount ofworlc" for Blackburn that he did not charge her for." I December 3, 2009

'fr. at 371

Respondent atso testilied at Icngth regarding his contract with the Ohio Lawyets

Assistance Program [OLAP] and the requirements of that contracL Whcn asked by a hcaring

panel member ifhe was roquired to mal<e regalar calls to OLAP, respondent stated "so there

were some things 1 was able to do and some things I wasn't. And sonic of the things T should

have done, I was able to do, but didn't," "well, I have becn remiss in contacting [OLAP] on a

regular basis," atrd "*** I've still been lax inmaking-with having regtdar contact withthem

thcre." [Relator's Ex. 21; December 3, 2009 'fr. at 30-31, 50] When asked to specify why lie



did not contact OLAP as he had agreed to do in his contract, respondent stated "the reasoning

would just be just - I don't have a valid reason." [December 3, 2009 Tr. at 32] A status report

from OLAP confirming respondent's failure to follow the tenns ofhis OLAP contract is

Relator's Ex. 22.

Respondent's objection brief suggests that respondent suffers from a mental disability

that impaired his ability to efPectively represent himself pro se. However, respondent's own

testimony minimized the impact of any possible mental health diagnosis on his then-cun•ent

ability to iinietion. When respondent was asked "the state of [his] mental health today" he

responded that his depression "**°x comes and goes ***." [December 3, 2009 Tr. at 54] When

respondent was asked "are you stilt feeHng distress" he responded "Well, 1 am from the

standpoint that T still don't have, you know, gainfiil employment to where I can have some

regular money coniing in." [December 3, 2009 Tr. at 53]. As such, there is no evidence that

respondent previously suffered fi-ont the liniitation 12e now argues was present.

Finally, this Court has previously granted a remand only in the most limited

circumstances, and thei only when a respondent was subj ected to a Board disciplinary

recommendation based upon a default motion. Tn Dayton Bar Assn. v. Stephan, 108 Ohio St.3d

327, 2006-Ohio-I 063, 843 N.E.2d 771, this Court denied Stephan's motion for a remand after a

master commissioner inade a disciplinary i-ecommendation to the Court based upon a default

motion of the bar association. The Court held that "attorneys have ati obligation to assist in

disciplinary matters and that the record should be developed in the answers and hearings prior to

reaching this Court." Td. at 115 The Court fiirther held that it would "consider supplements to
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the record otily under the most exceptional circumstances." Id. [Etnphasis added] See also

Disciplinary Counsel v. McShane, 121 Ohio St.3d 169, 2009-Ohio-746, 902 N.E.2d 980 at¶ 3

(Court granted nlotion to remand after indefinite suspension recommended upon a default

niotion, when attor-ney "proffered compelling evidence of ainental disability in explanation for

his failure to answer as well as substantial evidence in mitigation of his miseonduct ") and Butler

County Rar As•sn. n. Portmart, 121 Ohio St.3d 518, 2009-Ohio-1705, 905 N.E.2d 1203 (Cotirt

remanded case after disbarment recomniended upon a default motion, when attonzey proffered

"evidence of claimed mental disability and [full and complete] restitution.")

Respondent is now requesting this Court grant an extraordinary remedy because he is

dissatisfied with the recommeiidation of the Board. Because respondent participated in thc

disciplinary proceeding from the start pro se, had ample opportunity to obtain legal counsel and

cbose not to, appeared and fully participated in his disciplinaryhearing and the evidence adduced

at the hearing indicated that respondent was not in compliance with his OLAP eontract and did

not qualify for mental health mitigation, this Court shouid deny respondent's request to remand

this matter.

II.

THE BOARD'S RECOMMENDED TWO YEAR SUSPENSION

IS APPROPRIATE AND SUPPORTED BY THIS COURT'S PRIOR CASE LAW

Respondent argues that his conduct does not merit a two year suspension. The evidence

indicates otherwise. First, respondent created a trust for his elderly client Blackburn, naniing



respondent's five children as the beneficiaries of $25,000, without taking the appropriate

precautions to avoid a conflict of interest and protect Blaekburn's differing interests.

Respondent next took a $13,000 loan from Blackbuin without taking the appropriate precautions

to avoid a conflict of interest, without making full disclosure of the risks involved with a loan

without collateral aiid without protecting Blackburn's di ffering interests. Finally, respondent

took $2,000 in attomcy fees in the Marks guardianship without obtaining the required advance

probate court approval.

Respondent argues that relator never alleged that respondent committed fraud and

respondent's conduct did not involve "serious acts of fraud and misconduct" as found by the

Board. [Report at 13] As such, respondent argues without "fi-aud," the Board's recoinmended

inci-eased sanction is not proper. However, there is support for a finding of fraud by respondent.

First, respondent engaged in three improper financial transactions, two involving conflicts of

interest -- all committed to a client's disadvantage. Further, in examining the Blackburn

transactions, the Trumbult County Probate Court found that respondent "breached his fiduciary

duty" as attoniey and trustee in taking the loan and that the loan "constituted self-dealing and

was detrimental to the trust *** ." [Relator's Ex. 9 at p. 11] Finally, in examining respondent's

taking $2,000 in attorney fees in the Marks matter without obtaining the required advance court

approval, the Tl-ambull County Probate Court found that respondent "was guilty of concealment

of assets." [Relator's Ex. 16 at p. 2] Additionally, these findings by the probate court were

restated in the amended eompl.aint in paragraphs 29 and 47. Clearly, these probate court findings

re-alleged in the disciplinary complaint and supported by the court's judgment entries, support

the conclusion of the Board that respondent engaged in fraudulent conduct.
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The m1111erous aggravating factors also support the Board's recommended sanction. In

aggravation, the Board foLmd that respondent engaged in a pattern of misconduct, failed to make

court ordered restitution in the Blackburn and Marks matters, engaged in multiple offenses and

committed conduct that hanned two vulnerable victims - Blackburn and Marks. The Board

Purtlier found that respondent offered unacceptable "excuses of third party interference with his

relationship with his clients and judicial biases agairvst him" as explanations for his conduct.

[Report at 12]

The Board also noted two additional factors that deinonstrate respondent fails to

app -eciate the gravity of his misconduct. The Board found that "respondent attempts to

minimize the misconduct due to his previous close personal relationship" with Blackburn.

[Report at 10] The Board also found that though respondent claimed Blackburn was rnentally

sharp and he was not trying to take advantage of hei-, he acknowledged that she was vrilnerable

and he was trying to protect her from others that were attempting to take advantage o f her.

[Report at 10- 11; December 3, 2009 Tr. at 42-43]

Next, respondent appears to argue that he did not violate Prof. Cond. R. 3.4(c) (a lawyer

shall not knowingly disobey an obligation under the rules of a tribunal) becausc he was

financially unable to repay the Mark's estate the $1,200 ordered by the probate court.

[Rcspondent's brief at 17-18] However, respondent's violation of Prof. Cond. R. 3.4(c) is

pi-emiscd on respondent's failure to obey the probate court requirenient that all attotney fee

paynients be approved by the probate court in advance. [December 3, 2009 Tr. at 45-46] As

such, respondent's argument does not have inerit.
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Finally, application of the appropri ate case law supports a two year suspension. The

Board relied upon three cases in finding that a two year suspension was appropriate in this

matter. hz Toleclo Bar Assn. v. Cooz, 97 Ohio St.3d 225, 2002-Ohio-5787, 778 N.E.2d 40, the

CoLirt fotmd misconduct when Cook named her siblings' corporation as a beneficiary in a will

she prepared. The hearing panel in Cook reeornmendcd a six inonth stayed suspension and the

Board recomrnended a two year suspension with one year stayed. After considering all of the

evidence, this Court ordered a one year suspension with six months stayed. In its decision, this

Cotu-t held that "even with the best intentions, an attorney risks the possibility of exploiting his

client when their interests become so intertwined." hi Disciplinary Counsel v. Kelleher, 102

Ohio St.3d 105, 2004-Ohio-1802, 807 N,E.2d 310, Kelleher drafted a trust for a client that

named his wife, children and grandchildren as beneficiaries. The Court, following the nlling in

Cook, ordered a one year suspension with six months stayed.

ln Disciplinary Counsel v. Dettinger, 121 Oliio St.3d 400, 2009-Ohio-1429, 904 N.E.2d

890, Dettinger accepted a$25,0001oan from a client without disclosing the conflict of interest,

advising ttie client to consult with independent counsel and without disclosing to the client his

financial distress. Ultimately, Dettinger repaid the loan, absent interest, wliich was waived by

the estate of the client who made the loan. The Court ordered a six month stayed suspension.

In the present matter, the respondent committed the same misconduct that resulted in a

one year susperision with six months stayed in Cook and Kelleher and the same misconduct that

resulted in a six month stayed snspension in Dettiriger. Additionally, unlike Dettinger,
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respondent's loan was discharged in bankruptcy and has never been repaid. Further, as

additional misconduct, respondent took attorney fees in the Marks matter without advance court

approval. Finally, unlike Cook and Kelleher, a probate court examined these transactions and

found respondent "breached his fiduciary duty" as attorney and trustee, engaged in conduct that

"constituted self-dealing and was detrimental to the trust ***" and "was guilty of concealnrent of

assets." [Relator's Ex. 9 itt p. 11; Relator's Ex. 16 at p. 2] On the basis of respoiident's

cumulative disciplinary violations, the numerous aggravating factors and the "serious acts of

fraud and misconduct" as found by the probate court and the Board, relator requests that this

Court adopt the Board's recommended two year suspension. [Report at 13]

CONCLUSION

For the foregoing reasons, respondent's objections to the Findargs of Fact, Conclusions

of Law and Recormnendation of the Board of Commissioners on Grievances and Discipline

should be overruled by this honorable Court.

Respectfully submitted,
s _^)

Robert R. Berger 0064922
Senior Assistant Disciplinary Counsel
Counsel of Record
Office of Disciplinary Counsel
250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411
614.461.0256
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CGR1'IFICATF OF SERVICE

T hereby certify that the foregoing answer bi-ief was served via U.S. Mail, postage

prepaid, upon Respondent's Counsel, Ricllard S. Koblentz, Esq., Koblentz & Penvose, The

Itluminaling Building, 55 Public Square, Suite 1170, Cleveland, OII 44113, Respondent's

Counsel, Bryan Penvose, Esq., Koblentz & Penvose, The Illuminating Building, 55 Public

Square, Suite 1170, Cleveland, OH 44113, and upon.lonathan W. Marshall, Secretary, Board of

Commissiolei-s on Grievances and Discipline, 41 S. Higli Street, Suite 2320, Colmnbus, Ohio

43215 this ^^day of'/vprtl, 2010.

Robert R. 13erger
Counsel for Relator
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