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IN THE SUPREME COURT OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of an
Electric Security Plan; an Amendment to Its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

(Columbus Southern Power Company v. The
Public Utiliites Commission of Ohio)

Case No. 2009-2298

On Appeal from the Public Utilities
Commission of Ohio, Case No. 08-
917-EL-SSO

MERIT BRIEF OF INTERVENING APPELLEE
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

L INTRODUCTION

On May 1, 2008, the Governor signed 8.B. 221, which brought sweeping changes to

the electric industry in Ohio. Under this legislation, the Public Utilities Commission of Ohio

(*Commission” or “PUCO”) determines the appropriate pricing for electric generation

services under standard service offers in the form of either electric security plans (“ESPs™) or

market rate offers proposed by Ohio’s electric utilities. The case below involved an ESP

application under R.C. 4928.143 by the Columbus Southern Power Company (“CSP” or “the

Company”), filed on July 31, 2008. As part of its ESP application, the Company sought

authority to sell or transfer the Waterford Energy Center and Darby Electric Generating Center

(collectively, “Facilities™) within its ESP, under R.C. 4928.17(E). As noted by CSP witness J.



Craig Baker, however, the Company has no present plans to sell or transfer these Facilities.
(CSP Supp. 4).'

On March 18, 2009, the Commission issued an Opinion and Order (“Order”) that
modified and approved the Company’s ESP. (CSP Appx. 31). In so doing, the Commission
characterized CSP’s request for transfer of the Facilities as premature, and directed CSP to file
an application for PUCO approval to transfer the Facilities at such time when the Company
establishes a plan to transfer them. (CSP Appx. 83). In the Order, the PUCO allowed CSP to
collect from customers the jurisdictional costs associated with maintaining and operating the
Facilities. The PUCQO ruled that any of these jurisdictional expenses not recovered in the fuel
adjustment clause should be recoverable in the non-fuel adjustment clause portion of the
generation rates. (CSP Appx. 83). The Company claims that the costs associated with the
Facilities total approximately $51 million per year, totaling $153 million over the three-year
term of the ESP. (CSP Supp. 7-8).

In an entry on rehearing issued on July 23, 2009 (“July 23 Entry™), the PUCO granted
the rehearing application of the Industrial Energy Users (“IEU”) and reversed its decision
permitting CSP to collect costs associated with the Facilities from customers. (CSP Appx.
148-149). The Commission found that CSP had not demonstrated that its current revenue is
inadequate to cover the costs associated with the Facilities, and had not demonstrated that
those costs should be collected from Ohio customers through the non-fuel portion of the

generation rate. (CSP Appx. 148-149). Although CSP filed its own application for rehearing

" In this brief, OCC will use the following citation forms: citations to the appendix to CSP’s
brief will be cited “CSP Appx.”; citations to the supplement to CSP’s brief will be cited “CSP
Supp.”; citations to the appendix to OCC’s brief will be cited “OCC Appx.”; citations to the
supplement to OCC’s brief will be cited “OCC Supp.”



of the Order, the Company did not seek rehearing of the PUCO’s decision that the request for
transfer authority was premature.

On July 31, 2009, CSP filed an application for rehearing of the July 23 Entry. In this
application for rehearing, CSP did not ask the Commission for authority to collect the costs
associated with the Facilities. Instead, the Company sought PUCQO authority to transfer the
Facilities. (CSP Appx. 350-354). The Commission denied CSP’s application for rehearing on
November 4, 2009 (*November 4 Entry™). (CSP Appx. 175-177).

The Company appealed the July 23 Entry and the November 4 Entry to this Court.

Il STANDARD OF REVIEW

R.C. 4903.13° governs this Court’s review of PUCQO Orders. It provides in pertinent
part: “A final order made by the public utilities commission shall be reversed, vacated, or
maodified by the supreme court on appeal, if, upon consideration of the record, such court is of
the opinion that such order was unlawful or unreasonable®**.” The Court has interpreted this
standard as one turning upon whether the issue presents a question of law or a question of fact.

As to questions of fact, the Court has held that it will not reverse the PUCO unless the
PUCQO’s tindings are manifestly against the weight of the evidence or are so clearly
unsupported by the record as to show misapprehension, mistake or willful disregard of duty.’

The appellant bears the burden of proot.” This burden is difficult to sustain because the Court

(CSP Appx. 1),

3 Cleveland Elec. Hluminating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 330 N.E.2d
1,4 8 of the syllabus, certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46 1..Ed.302.

* See Monongahela Power Co. v. Pub, Util. Comm, 104 Ohio St. 3d 571, 578, 2004-Ohio-
6896, 820 N.E.2d 921.



has consistently found it proper to defer to the Commission’s judgment in matters that require
the Commission to apply its specialized expertise and discretion with regard to factual
matters.” CSP claims that the PUCO’s denial of the transfer authority in conjunction with its
denial of cost collection from customers was unreasonable,®

As to questions of law, this Court has complete, independent power of review.’
Accordingly legal issues are subject to a more intensive examination than are factual
questions.

In this appeal, although CSP attempts to frame the issues as issues of law, they are not.
The Company’s arguments that the PUCO erred in not approving CSP’s premature request to
transfer the facilities at some unnamed future time involves a question of whether the
Commission, in its exercise of discretion under R.C. 4928.17 and R.C. 4928.143 (C)(1), acted
reasonably. This is not an issue of law,

The Company’s arguments that it was unreasonable for the PUCO, on rehearing, to
reverse its decision and deny the Company authority to collect $153 million in costs for the
Facilities from customers, when it had denied the Company the ability at this time to transfer
the units, 1s also a question of fact. The Court is being asked to determine whether the PUCO
acted reasonably in exercising its discretion under R.C. 4928.143(C)(1) to disprove that

portion ot the ESP plan which included expenses for the Facilities.

5 1d., 104 Ohio St. 3d 578.
® CSP Brief at 13-14.

7 Office of Consumers’ Counsel v. Pub. Util. Comm. (1979), 58 Ohio St.2d 108, 110, 12
0.0.3d 15, 388 N.E.2d 1370.



It is in this context that the Court must carry out its review of the Commission’s orders.

1. STATEMENT OF FACTS

On July 31, 2008, CSP filed an ESP application with the PUCO. (OCC Supp. 1-21).
In conjunction with its ESP application, CSP requested authority to sell or transfer the
Facilities, which the Company had acquired during the previous three years. (OCC Supp. 14-
15). CSP alleges that the Facilities were never included 1n its rate base for ratemaking
purposes. (OCC Supp. 14). In the application, CSP stated that it had “no immediate plan to
sell or transfer those facilities and, it authorized to do so, will notify the Commission prior to
any such transaction.” (OCC Supp. 15).

After a process that included an evidentiary hearing, the Commission issued an order
on March 18, 2009, that modified and approved the Company’s ESP. In the Order, the
Commission also determined that CSP’s request to transfer the Facilities was premature, and
directed CSP to file an application to transfer the Facilities when it wished to actually sell or
transfer them, pursvant to the PUCO’s enabling rules adopted in accordance with R.C.
4928.17. (CSP Appx. 83). The PUCO allowed CSP to collect from customers the
jurisdictional expenses of the facilities ($51 million per year) that were not recovered in the
fuel adjustment clause through the non-fuel portion of the generation rate. (CSP Appx. 83).

On April 16, 2009, IEU applied for rehearing of the Commission’s decision. IEU
argued that the PUCO did not adequately justify the decision (violating R.C. 4903.09) and that
CSP had not demonstrated a need for additional revenues beyond those embedded in the
current rates. (CSP Appx. 203-205). On rebearing, the PUCO, on July 23, 2009, reversed its

decision concerning the collection of costs associated with the Facilities. The Commission



found that CSP had not demonstrated that its current revenue is inadequate to cover the costs
associated with the Facilities, and had not shown that those costs should be cotlected from
Ohio customers through the non-tuel portion of the generation rate, (CSP Appx. 148-149).
The PUCO directed the Company to medify its ESP and remove the annual recovery of $51
million of expenses, including carrying charges, related to the Facilities. (CSP Appx. 1438-
149).

On July 31, 2009, CSP applied for rehearing of the PUCO’s July 23 Entry. In its
application, CSP argued that “[i]f the Commission were going to revoke the rate authorization
it provided in the Opinion and Order it also should have reconsidered its ruling as it related to
aathority to sell or transfer the Waterford and Darby facilities and granted CSP the authonty it
sought under §4928.17 (L), Ohio Rev. Code, regarding Waterford and Darby.” (CSP Appx.
352). CSP also complained that because the generation rates in effect on the effective date of
S.B. 221 did not include recovery of costs associated with maintaining and operating the
Facilities, “CSP is unlawfully put in the position of being required to retain these facilities but
not being permitted to make any adjustment to the rate plan rate to recover costs of
maintaining and operating those units or recover a return on the investment in those plants.”
(CSP Appx. 352-353). The relief CSP requested was for the Commission to “grant{] CSP the
authority it sought in the proceeding to sell or transfer Waterford and Darby.” (CSP Appx.
353). CSP did not ask for rehearing of the PUCO’s decision barring the Company from
collecting from customers the $133 million in costs associated with the Facilities” operations.

On November 4, 2009, the Commission denied CSP’s application for rehearing. (CSP
Appx. 175-177). In the November 4 Entry, the Commission noted that it did not prohibit the

Company from selling or transferring the Facilities. Instead, the Commission’s decision “was



based on the Companies’ testimony that there was not a ‘present plan to exercise’ the authority
to sell or transfer the Darby or Waterford plants and the Staft’s observation that the transfer or
sale of the facilities could have a potential financial and policy impact at the time of (he
transfer.” (Citations omitted.) {(CSP Appx. 177). The Commission directed CSP to file a
plan, for Commission consideration under R.C, 4928.17(E), to sell or transfer the Facilities
when CSP has established such a plan. (CSP Appx. 177).

On December 22, 2009, CSP appealed the PUCO’s decision to this Court. In its
Notice of Appeal (CSP Appx. 24-30), CSP presented the following allegations of error:®

1. The Commission unlawfully and unreasonably denied CSP the
authority to sell or transfer certain generating assets (Waterford
Energy Center and Darby Electric Generating Center) as part of
CSP’s proposed Electric Security Plan.

2. The Commission unlawfully and unreasonably denied CSP the
authority to recover, as part of its Electric Security Plan, costs
associated with its ownership of the Waterford Energy Center
and Darby Electric Generating Station.

3. If the Commission were going to require CSP to retain the
Waterford Energy Center and Darby Electric Generating Station,
“then the Commission should also allow [CSP] to recover Chio
customers’ jurisdictional share of any costs associated with
maintaining and operating such facilities.” (Opinion and Order,
p. 52), The Commission’s failure to either authorize the sale or
transfer of those generating assets or to authorize recovery of
costs from customers is unlawful and unreasonable.

S CSP Appx. 26.



IV. ARGUMENT

Proposition of Law No. 1

Where appellants fail to raise specific grounds for rehearing before the
Commission, the Court lacks jurisdiction to consider those arguments,

R.C. 4903.10 provides that “[a]fter any order has been made by the public utilities
commission, any party who has entered an appearance in person or by counsel in the
proceeding may apply for a rehearing in respect to any matters determined in the proceeding.”
(OCC Appx. 1). The application must be filed within 30 days “of the entry of the order upon
journal of the commission.” (OCC Appx. 1). Further, under R.C. 4903.10 “[s]uch application
shall be in writing and shall set forth specifically the ground or grounds on which the applicant
considers the order to be unreasonable or unlawful. No party shall in any court urge or rely on
any ground for reversal, vacation, or modification not so set forth in the application.” (OCC
Appx. 1). R.C. 4903.10 also provides that “[n]o cause of action arising out of any order of the
commission, other than in support of the order, shall accrue in any court to any person, firm,
or corporation unless such person, firm, or corporation has made a proper application to the
commission for a rehearing.” (OCC Appx. 1).

Another provision of the Revised Code, R.C. 4903.13, sets forth the right of appeal and
the obligations of parties seeking an appeal from a decision of the PUCO. Under R.C.
4903.13, a party to a Commission proceeding may appeal, but must set forth “the order
appealed from and the errors complained of.” (CSP Appx. 1). These statutes together
authorize a mandatory process for appealing PUCO orders and prescribe the conditions and

procedure under which appeals may be sought.



This Court has ruled that if an appelfant fails to raise specific grounds for rehearing
before the PUCQ, the Court lacks jurisdiction to consider those arguments.g Therefore,
under R.C. 4903.10, an appellant that does not raise an issue in its application for rehearing
has failed to preserve the issue on appeal, and the Court has refused to hear arguments on
such issues.!” This process assures that parties do not engage in unfair tactics by raising
issues for the first time before the Court — issues that could have been addressed earlier by
the Commission.'* This process thus ensures that the PUCO has the opportunity to
thoroughly address matters under its jurisdiction, and helps to maintain the integrity of the
appeal process. In this case, CSP failed to adhere to these statutes, and its belated claims of
error should not be heard.

In its Notice of Appeal, CSP introduced two claimed errors on which the Company
tailed to apply for rehearing at the PUCO. These alleged errors are: (1) that the Commission
unlawfully and unreasonably denied CSP the authority to recover, as part of its Electric

Security Plan, costs associated with its ownership of Waterford and Darby; and (2) that the

Y Consumers’ Counsel v. Pub. Util, Comm., 114 Ohio St.3d 340, 349, 2007-Ohio-4276, 8§72
N.E.2d 269, 40, citing Consumers’ Counsel v. Pub. Util. Comm. (1994), 70 Ohio St.3d 244,
247,638 N.E.2d 550; Travis v. Pub. Util. Comm. (1931), 123 Ohio St. 355, 9 Ohio Law Abs.
443, 175 N.E. 586, 16 of the syllabus.

¥ See, e.g., Consumers’ Counsel v. Pub. Util. Comm., 114 Ohio St. 3d at 349, 872 N.E.2d
269, 40; Ohio Partners for Affordable Energy v. Pub. Util. Comm., 115 Ohio St.5d 208,
2007-Ohio-4790, 874 N.E.2d 764, 16.

" See City of Cincinnati v. Pub. Util. Comm. (1949), 151 Ohio St. 353, 376-377, 39 0.0. 188,
86 N.E.2d 10 {characterizing Section 614-46a, General Code, the predecessor to R.C. 4903,10,
as the General Assembly recognizing that it should guard against such unfair tactics).
Jurisdictional issues, however, are an exception to this rule. See Time Warner AxS v. Pub.
Util, Comm. (1996), 75 Ohio St.3d 229, 233, 661 N.E.2d 1097, reconsideration denied (1996),
75 Ohio St.3d 1453, 663 N.E.2d 333, citing to Gates Mills Investment Co. v. Parks (1971), 25
Ohio St.2d 16, 20, 54 0.0.2d 157, 266 N.E.2d 552. None of the issues discussed herein
qualify as jurisdictional 1ssues, however.



Commission’s failure (o either authorize the sale or transfer of Waterford and Darby or to
authorize recovery of costs from customers is unlawful and unreasonable. (CSP Appx. 26).

In its brief, CSP restated these two allegations of error and combined them into one
proposition of law: “When the Public Utilities Commission of Ohio considers an application
for approval to sell or transfer generating assets which never have been incladed in the electric
distribution utility’s plant-in-service for rate making purposes at the same time it considers the
utility’s Electric Security Plan application, it is unlawful for the Commission to deny the
authority to sell or transfer those assets and at the same time refuse to allow, as part of the
Electric Security Plan, an adjustment for costs associated with maintaining and operating those

il

same assets. CSP asks this Court to *“direct the Commission to either authorize the sale or

transfer of the Waterford and Darby facilities, or authorize the revenue recovery associated
with those facilities as the Commission originally authorized.”"

A review of CSP’s two applications for rehearing, filed on April 17, 2009 and July
31, 2009, reveals that the Company has not complied with the statute governing appeals. In
its April 17, 2009 application for rehearing of the Order in which the PUCO denied CSP
authority to transfer the Facilities, CSP did not seek rehearing of the PUCO’s decision. (CSP
Appx. 182-244). The Company did not ask the PUCO to reverse its decision regarding
transfer authority until the July 31 application for rehearing — more than 30 days after the
decision — and even then, CSP did not allege that the denial of transfer authority was

unlawful or unreasonable. Thus, the Company failed to preserve the PUCO’s denial of

transfer authority as an issue for appeal to this Court.

12 CSP Brief at 8.
F1d. at 15.

10



After the PUCO’s July 23 Entry preventing CSP from collecting from customers
costs associated with operating the Facilities, CSP filed an application for rehearing on July
31, 2009. Although CSP did assert that “[i]t is unreasonable to force CSP to keep these
generating units and not be able to recover any costs associated with these units™ (CSP Appx.
352), the Company did #not ask the Commission to reverse its July 23 decision and allow
CSP to collect from customers the costs associated with the Facilities. Instead, the Company
focused on having the ability to sell the units: “[W]ith the cost recovery provision of the
Opinion and Order being revoked on rehearing, the fair and reasonable course of action now
is to authorize CSP to sell or transfer those units.” (CSP Appx. 352-353. See also CSP
Appx. 353 (“On rehearing the Commission should rectify this unlawful situation by granting
CSP the authority it sought in the proceeding to sell or transfer Waterford and Darby.”). The
Company thus failed to preserve the issue of collecting costs associated with the Facilities
from customers for appeal to this Court.

In addition, CSP raised an issue in its brief that was not presented to the PUCO for
consideration in the proceeding below and was not included in the Notice of Appeal. On
brief, CSP argued that the PUCO “inexplicably reverted to the traditional rate making
concepts contained in R.C. Chapter 4909.”'* The Company asserted that “reference to the
adequacy of current revenues is unique(iy based in the traditional cost-of-service/rate of
return on investment rate making concepts of R.C. Chapter 4909. It has no place in

evaluating a proposed, or in this case, Commission-modified ESP under R.C. 4923, 14371

Y d. at 12,
B1a. at 13.
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Based on this premise, CSP contended that “[tthe Commission’s reliance on traditional rate
making concepts to reverse its earlier position was unlawful,”'®

CSP, however, never brought this issue before the PUCO in the case below. In its
Tuly 31 application for rehearing, CSP characterized the PUCO’s original decision, denying
transfer authority but allowing cost collection from customers, as “a fair balance®*#*.” (CSP
Appx. 352). The Company complained that the July 23 Entry “completely upset the
balance” of the Order, and decried that the PUCO’s reversal of that portion of the Order was
“unreasonable®*%.” (CSP Appx. 352). CSP did not argue in its application for rehearing
that the PUCO had acted beyond its statutory authority by applying traditional ratemaking
principles in the July 23 Entry. Thus, the Company failed to preserve this issue for appeal to
this Court.

The Company cannot appeal PUCO actions for which it has not sought rehearing under
R.C. 4903.10. The words of R.C. 4503.10 are clear in this regard: “No cause of action arising
out of any order of the commission, other than in support of the order, shall accrue to any
person, firm, or corporation unless such person, firm or corporation has made a proper
application to the commission for a rehearing.” The Company did not apply for rehearing of
the PUCO’s decision to deny it the ability to collect costs associated with the Facilities from

customers, and thus the Court should not overturn the PUC(Y s decision. And because the

Company’s application for rehearing of the PUCO’s denial of transfer authority was not filed

19 1d.



within 30 days of the Order in which the decision was made, as required by R.C. 4903.10, the
Court should also dismiss CSP’s claim concern the denial of transfer authority.'’

Proposition of Law No. 2

The Commission may require an electric distribution utility to separately apply
for authority to sell or transfer facilities, in accordance with R.C. 4928.17 and the
enabling rules of the Ohio Administrative Code.

Even if the issue of transfer authority was properly raised in the Company’s July 31
application for rehearing, the Court should find that the PUCO acted reasonably in exercising
its discretion under R.C. 4928.17. {CSP Appx. 20-21). In passing S.B. 221, the General
Assembly revised portions of Chapter 4928, including R.C. 4928.17(E). The subsection now
requires electric distribution utilities (“"EDUS”) to seek PUCQ approval of the transfer of
generation assets, which prior to S.B. 221 was not necessary. Specifically, R.C. 4928 17(E)
provides that “[n]Jo electric distribution utility shall sell or transfer any generating asset it
wholly or partly owns at any time without obtaining prior commission approval.” {(CSP Appx.
21). The statute does not include a standard for approving a request for such a transfer,'®

though the recently adopted enabling rules provide standards.

7 See Office of Consumers’ Counsel v. Pub. Util. Comm., 70 Ohio St.3d at 248 (OCC’s failure
to raise an issue in its application for rehearing was ruled fatal to its claim of error.); Qhio
Consumers’ Counsel v. Pub. Util. Comim., 114 Ohio §t.3d 340, 2007-Ohio-4276, 872 N.E.2d
269, 40 (finding that OCC waived its right to raise an issue by not setting it forth in the
application for rehearing); Forest Hills Utility Co. v, Pub. Util. Comm. (1972), 31 Ohio St.2d
46, 52, 60 0.0.2d 32, 285 N.E.2d 702, 707 {Court would not consider issue that was not
raised in the application for rehearing, but must adhere to R.C. 4903.10 and the decisions of
the court, citing Agin v. Pub. Util. Comm. (1967), 12 Ghio St.2d 97, 98, 41 0.0.2d 406, 232
N.E.2d 828, 829).

" On July 2, 2008, the Commission put out for comment in Case No. 08-777-EL-ORD a
proposed rule that the Commission will approve an application for transfer of generation
assets only if “the commission is satisfied that the sale or transfer is just, reasonable, and in the
public interest***.” (OCC Appx. 48). The Commission adopted Ohio Adm. Code 4901:1-37-
09(E), effective April 2, 2009. (CSP Appx. 355).



The rules, in particular, Ohio Adm. Code 4901:1-37-09 (CSP Appx. 355), require a
separation application, setting forth the object and purpose, and the terms of the transfer. In
addition, the electric utility is required to demonstrate how the transfer will affect the current
and future standard service offer, and demonstrate how the proposed transfer will atfect the
public interest. The utility must also state the fair market value and the book value of the
property to be transferred. The separation application required under Ohio Adm. Code
4901:1-37-09 does not mention the transfer occurring outside the process provided, such as
being encompassed as part of an EDU’s standard service offer filing.

In its brief, CSP presented no direct argument as to why the Commission’s denial of
the Company’s authority to sell or transfer the facilities, at some unspecified time in the future
and to some unknown entity, was unreasonable. Instead, the Company attempted to bundle
the PUCQO’s denial of transfer authority with its denial of the collection of the Facilities” costs
from customers. The Company argued: “Withholding authority to sell or transfer these
facilities, while at the same time withholding authority to recover the costs associated with
these facilities, is unlawful and unreasonable.”" As noted in Proposition of Law No. 1, CSP
did not ask the PUCO, in any application for rehearing, to reinstate the Company’s ability to
collect the costs associated with the Facilities, and thus the cost recovery issue s not properly

before this Court.

19 CSP Brief at 13-14.
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The Company’s argument against the PUCO’s decision is based on fact rather than
law. The Company cited no statutory or other authority that would make the Commission’s
action unlawful. Rather, CSP’s position is based on its perceived unfairness of the PUCO’s
denial of cost collection in conjunction with its finding that transfer authority was premature.
The Company wrongly challenges the PUCO’s use of its discretion in applying the law to the
facts of the case.

A review of the Taw and of the PUC(O's Order shows that the Commission acted
reasonably and lawfully to deny the Company carte blanche authority to sell or transfer the
Facilities to some unnamed entity at some unspecified future time. The power (o approve or
deny the transfer of generation assets, placed on the Commission by R.C. 4928.17(E), does not
include a specific standard upon which the Commission must base its determination. The
statute is also silent as to whether the Commission can approve such a request if it is included
in an ESP filing.

In the Order, the Commission examined the record and took a prudent course in
dealing with CSP’s request. Noting that the PUCO Staff had testified that the transters could
have a potential financial and policy impact, the Commission determined that approval of the
transfer was premature. (CSP Appx. 82-83). The Commission determined that a separation
application should be filed at the time CSP wishes to sell or transfer the facilities, in
accordance with PUCO rules. (CSP Appx. 83).

In its 08-777 decision, consistent with the General Assembly’s directive in R.C.
4928.06(A) (OCC Appx. 5), the Commission established a standard for reviewing applications
to transfer generation assets; the applicant must show that the transfer is just, reasonable and in

the public interest. (OCC Appx. 117). The Company did not challenge this standard, either in
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the rulemaking proceeding or at the Court. The Company also did not attempt to address the
potential policy and financial implications associated with the transfer in its ESP proceeding.
The record in the PUCO proceeding below lacks any foundation for the Commission to find
that a future transfer of the Facilities could, at the time of the Order, be just, reasonable and in
the public interest, as the PUCO has deemed necessary under Ohio Adm. Code 4901:1-37-09.

To aid in its determination whether the transfer of a generation asset is just, reasonable
and in the public interest, the Commission adopted enabling rules establishing a process for
applications to transfer generation facilities. (OCC Appx. at 117). The process, set forth in
Ohio Adm. Code 4901:1-37-09(C), requires applicants to do the following: “(1) Clearly set
forth the object and purpose of the sale or transfer, and the terms and conditions of the same;
(2) Demonstrate how the sale or transter will affect the current and future standard service
offer established pursuant to section 4928.141 of the Revised Code; (3) Demonstrate how the
proposed sale or transfer will affect the public interest; [and] (4) State the fair market value
and book value of all property to be transferred from the electric utility, and state how the fair
market value was determined.” (CSP Appx. 355).

Although these rules were not in effect when CSP filed its ESP application, the
Commission wisely determined that the request should be considered as a separation
application, applying the standards adopted, when the Company actually has concrete plans
for the transfer. Indeed, CSP was well aware of the Commission’s drafting of enabling rules

that were to apply to applications to transfer generating assets as the PUCO first proposed



draft rules for comment on July 2, 2008 — more than three weeks before CSP filed its ESP
application.®”

In fact, it would have been unlawful and unreasonable for the Commission to grant the
Company the transfer authority it sought in its ESP case. The ESP application filed by CSP
provided no basis for the Commission to make the sort of determination that it had already
deemed, in the 08-777 proceeding, to be necessary for transfer applications. Based on the
vague and premature nature of CSP’s request, the Commission acted lawfully and reasonably
i denying CSP’s request to transter the Facilities. The PUCO exercised its authority to deny
the application to transter, which was well within its discretion under R.C. 4928.17(E).

Proposition of Law No. 3

The Commission may lawfully modify an electric security plan under R.C.
4928.143(C)(1) either in its initial order or on rehearing.

CSP argues that the PUCO acted unlawfully in revoking the Company’s ability to
collect costs associated with the Facilities from customers. CSP asserts that the PUCO failed
to follow the statutory standard in R.C. 4928.143(C) (CSP Appx. 17), which requires the
Commission to approve an ESP if it finds the ESP to be more favorable in the aggregate than a
market rate offer (“MRO”") under R.C. 4928.142. %' The Company contends that “[t]he
Commission’s responsibility on rehearing was to determine if its initial order was in error. In
222

any event, the Commission’s reversal on rehearing made no mention of the statutory test.

CSP is wrong.

** PUCO Case No. 08-777-EL-ORD, Entry (July 2, 2008). (OCC Appx. 7-58).
21 CSP Brief at 13.
14,



First, CSP stated the wrong standard for modifying a PUCO order on rehearing.
Rather than determining whether the initial order “was in error,” the Commission may modify
or abrogate an order on rehearing if it is “of the opinion that the original order or any part
thereof is in any respect unjust or unwarranted, or should be changed*** ™ The ESP statute,
R.C. 4928.143, does not alter this standard. (CSP Appx. 15-19). That statute, in particular
subsection (C)(1) (CSP Appx. 17}, gives the Commission authority to “approve or modify and
approve an application.” Thus, the PUCO had statutory authority to modity the CSP ESP
application, either in its original Order or on rehearing, as it did here.

The Commission here took into account IEU’s arguments on rehearing, which included
that there was no record evidence to support inclading $153 million in costs related to the
facilities. These arguments relate to the burden of proof in the ESP proceeding which is
placed squarely upon the applicant, CSP, under R.C. 4928.143(C)(1). Whether a party has
met the burden of proof, is a question of fact, not law.

CSP seems to dismiss the notion that it must prove anything other than that the plan is
more favorable in the aggregate than an MRO. In order, however, to determine whether an
ESP’s “pricing and other terms and conditions, including any deferrals and any future
recovery of deferrals, are more favorable in the aggregate as compared to the expected results
that would otherwise apply under an MRO,” the Commission must individually examine each
part of the ESP, in light of the policy objectives of R.C. 4928.02 (OCC Appx. 3-4). The

PUCO took this exact approach in the FirsiEnergy ESP and MRO proceedings.

B R.C. 4903.10(B). (OCC Appx. 1).
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In November 2008, the Commission, in analyzing FirstEnergy’s application for a
standard service offer through a MRO, emphasized the need to examine FirstEnergy’s
application in light of R.C. 4928.02:

Chapter 4928 of the Revised Code provides a roadmap of regulation in
which specific provisions were put forth to advance state policies of
ensuring access to adequate, reliable, and reasonably priced electric
service in the context of significant economic and environmental
challenges. In reviewing the Companies’ application for an MRO, the
commission is aware of the challenges facing Ohioans and the electric
power industry and will be guided by the policies of the state as
established by the General Assembly in Section 4928.02, Revised Code,
as amended by Amended Substitute Senate bill No. 221 (SB 221),
effective July 31, 2008.

In determining whether an MRO meets the requirements of Section
4828.142(A) and (B), Revised Code the Commission must read those
provisions together with the policies of this state as set forth in Section
4928.02, Revised Code. Accordingly, the policy provisions of Section
4928.02, Revised Code, will guide the Commission in its
implementation of the statutory requirements of Section 4928.142(A)
and (B), Revised Code.”

Moreover, despite arguments that R.C. 4928.02 is merely a redundant standard once
the requirements of “more favorable in the aggregate” standard has been met, the Commission
determined otherwise: “The Commission notes that Section 4928.06, Revised Code, makes the
policy specified in Section 4928.02, Revised Code, more than a statement of general policy

objectives. Section 4928.06(A), Revised Code, imposes on the Commission a specific duty to

‘ensure the policy specified in section 4928.02 of the Revised Code is effectuated.””®

2 In the Matter of the Application of Ohio Edison Company, the Cleveland Electric
Hluminating Company, and the Toledo Edison Company for Approval of a Market Rate Offer
to Conduct a Competitive Bidding Process for Standard Service Offer Electric Generation
Supply, Accounting Modifications Associated with Reconciliation Mechanism, and Tariffs for
Generation Service, Case No. 08-936-EL-S80, Opinion and Order (Nov. 25, 2008) (“First
Energy MRO Order”) at 6-7. (OCC Appx. 207-208).

7 1d. at 13. (OCC Appx. 214).
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The Commission dismissed as well arguments that R.C. 4928.02 does not impose any
obligations or duties upon utilities.” In doing so the Commission relied upon the Ohio
Supreme Court holding in Llyria Foundry,” where the Court held that the Commission may
not approve a rate plan that violates the policy provisions of R.C. 4928.02. Accordingly, the
Commission opined that an electric utility should be deemed to have met the “more favorable
in the aggregate” standard “only to the extent that the electric utility’s proposed MRO is
consistent with the policies set forth in section 4928.02, Revised Code."*®

Less than a month later, the Commission cemented its interpretation that each piece of
the standard service offer must be examined in light of the policy objectives of R.C. 4928.02.
This Commission did so in addressing FirstEnergy’s ESP, not its MRO application: “Chapter
4928 of the Revised Code provides an integrated system of regulation in which specific
provisions were designed to advance state policies of ensuring access to adequate, reliable,
and reasonably priced electric service in the context of significant economic and
environmental Challenges.”29
Rather than ignoring the state policies enumerated in R.C. 4928.02, the Commission

embraced the policies in order to give meaning to R.C. 4928.143: “The Commission believes

that the state policy codified by the General Assembly in Chapter 4928, Revised Code, sets

14

Y Elyria Foundry v. Pub, Util. Comm., 114 Ohio St. 3d 305; 2007-Ohio-4164; 871 N.E.2d
1176.

¥ Birst Energy MRO Order at 14. (OCC Appx. 215).

* In the Matter of the Application of Ohio Edison Company, The Cleveland Electric
Hluminating Company and The Toledo Edison Company for Authority to Establish a Standard
Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan, Case No.
08-935-EL-SSO, Opinion and Order (December 19, 2008) (“First Energy ESP Order™) at 8.
(OCC Appx. 138).
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forth important objectives which the Commission must keep in mind when considering all
cases filed pursnant to that chapter of the code. Therefore, in determining whether the ESP
meets the requirements of Section 4928.143, Revised Code, the Commission takes into
consideration the policy provisions of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementation of Section 4928.143, Revised Code.™"

Indeed the Commission remained true to its words as can be seen throughout the
FirstEnergy ESP Order. For instance, in recognition of the need to ensure reasonably priced
service (under R.C. 4928.02(A)), the Commission reduced the base generation rates of
FirstEnergy, “mindful of the significant economic difficulties facing residents in Ohio at this

time.” !

The Commission also eliminated other provisions in FirstEnergy’s ESP plan that
significantly increased costs to custorners; the deferred generation cost rider was eliminated,
saving customers approximately $500 million in carrying costs. There the Commission
concluded that this savings will help promote the competitiveness of Ohio in the global
economy,32 a state policy enumerated in R.C. 4928.02(N) (OCC Appx. 4).

In evaluating the distribution service improvement rider, although the Commission
noted that the rider was permissible under R.C. 4929.143(B)(2)(h), it nonetheless found that
the “sound policy goals” of R.C. 4928.02 required the rider to be limited to “prudently

»33

incurred costs, Since FirstEnergy’s rider was not cost based, the Commission found it

should not be approved unless it is shown “to comply with both the intent and scope of the

P 1d. at 12. (OCC Appx. 142),
M 1d. at 17. (OCC Appx. 147).
1d. at 25. (OCC Appx. 155).

2 1d. at 41. (OCC Appx. 171).
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statute (R.C. 4928.02).” With respect to First Energy’s capital improvement program for its
distribution system, the Commission ordered FirstEnergy to work to develop a program that
“advances state policy.”*

When the legal standard of review of the provisions of the ESP is correctly applied,
there is further justification for the PUCQ’s denial of the facilities” costs. The Commission’s
actions were consistent with a number of policies in R.C. 4928.02, including (B), (H), and (I)
(OCC Appx. 3-4).

Second, CSP wrongly asserted that the PUCO “made no mention” of the standard
contained in R.C. 4928.143(C). The PUCO stated inits July 23 Entry, “{w]ith regard to the
MRO versus ESP comparison, our analysis did not end with the rebearing requests. Upon
review of the record in this case and all arguments raised on rehearing, the Commission does
in fact find that the ESP, including deferrals and future recovery of deferrals, as modified by
the Order and as further modified by this entry, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142, Revised
Code.” The Commission also included the following additional support for its finding: “The
Commission notes that, with this entry, it is further modifying AEP-Ohio’s ESP to reduce the
rate impacts on customers. The Commission believes that the modifications made in this entry

increase the value of the Companies’ ESP,™

*1d at 41-42. (OCC App 171-172).
35 July 23 Entry at 51. (CSP Appx. 164).
8 1d. (CSP Appx. 164).
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Contrary to CSP’s assertion, the PUCO acted in accordance with R.C. 4928.143(C)(1),
where it has the discretion to modify an ESP application. The Commission acted lawfully,

and its decision should be upheld.

V. CONCLUSION

The Commission’s denial of CSP’s request, as part of the Company’s ESP, for
authority to transfer the Facilities was lawful. The Court should not overturn the
Cormmission’s ruling. In addition, CSP did not seek rehearing at the PUCO regarding the
Commission’s decision to deny the Company authority to collect from customers costs
associated with the Facilities. Thus, the Court lacks jurisdiction over that issue and should
dismiss CSP’s claims concerning collection of costs associated with the Facilities.
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Lawriter - ORC - 4903.09 Written opinions filed by commission in all contested cases. Page | of |

4903.09 Written opinions filed by commission in all
contested cases.

In all contested cases heard by the public utilittes commission, a compiete record of all of the
proceedings shall be made, Including a transcript of all testimony and of all exhibits, and the

commission shall file, with the records of such cases, findings of fact and written opinions setting forth
the reasons prompting the decisions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953

OCC Appx. 000001
http:f/codes.ohio.gov/orc/4903.09 4116/2010
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4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance In person or by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceeding. Such application shall be flled within thirty days after the entry
of the order upon the journal of the commission. Notwithstanding the preceding paragraph, in any
unconmtested proceeding or, by leave of the commission first had in any other proceeding, any affected
person, firm, or corporation may make an application for a rehearing within thirty days after the entry
of any final order upon the journal of the commission. Leave to file an application for rehearing shall
not be granted to any person, firm, or corporation who did not enter an appearance In the proceeding
unless the commission first finds:

(A} The applicant’s failure to enter an appearance prior to the entry upon the journal of the
commission of the order complained of was due o just cause; and,

{B) The interests of the applicant were not adequately considered In the proceeding. Every applicant
for rehearing or for leave to file an application for rehearing shall give due notice of the filing of such
application to all parties who have entered an appearance in the proceeding in the manner and form
prescribed by the commission. Such application shall be in writing and shall set forth specifically the
ground or grounds on which the applicant considers the order to be unreasonable or unlawful. No party
shall in any court urge or rely on any ground for reversal, vacation, or modification not so set forth in
the application. Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commission or
by operation of law. In all other cases the making of such an application shall not excuse any person
from complying with the order, or operate to stay or postpone the enforcement thereof, without a
special order of the commission. Where such application for rehearing has been filed, the commission
may grant and hold such rehearing on the matter specified In such application, If in its judgment
sufficient reason therefor Is made to appear. Notice of such rehearing shall be given by regular mail to
all parties who have entered an appearance in the proceeding. If the commission does not grant or
deny such application for rehearing within thirty days from the date of filing thereof, it Is denied by
operation of law. If the commission grants such rehearing, it shall specify in the notice of such granting
the purpose for which it is granted. The commission shall also specify the scope of the additional
evidence, If any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such rehearing, the
commission is of the opinion that the original order or any pait thereof is in any respect unjust or
unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise
such order shall be affirmed. An order made after such rehearing, abrogating or madifying the original
order, shall have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by the affected
party of the filing of the application for rehearing, No cause of action arising out of any order of the
commission, other than in support of the order, shall accrue in any court to any person, firm, or
corporation unless such person, firm, or corporation has made a proper application to the commission
for a rehearing.

Effective Date; 09-29-1997

OCC Appx. 000002
http://eodes.ohic.gov/orc/4903.10 4/16/2010
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4928.02 State policy.

1t is the policy of this state to do the following throughout this state :

(A} Ensure the availability to consumers of adequate, reliable, safe, efficlent, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundied and comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options they elect to meet their respective
needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and
small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric
service including, but not Hmited to, demand-side management, time-differentiated pricing, and
implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective customer
cholce of retall electric service and the development of performance standards and targets for service
quality for all consumers, including annual achievement reports written in plain language;

{F) Ensure that an electric utllity’s transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and
deliver the alectricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development
and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive
subsidies flowing from a noncompetitive retall electric service to @ competitive retall electric service or
to a product or service other than retail electric service, and vice versa, including by prohibiting the
recovery of any generation-refated costs through distribution or transmission rates;

(1) Ensure retail electric service consumers protection against unreasonable sales practices, market
deficiencies, and market power;

(1) Provide coherent, transparent means of giving appropriate incentives to technologies that can
adapt successfully to potential environmental mandates;

{K} Encourage implementation of distributed generation across customer classes through reguiar
review and updating of administrative rules governing critical issues such as, but not limited to,

interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of

OCC Appx. 000003
http://eodes.ohio.pov/orc/4928.02 4/16/2010
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any new advanced energy or renewable energy resource;

{M)} Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative epergy resources in their businesses;

(N} Facilitate the state’s effectiveness In the global economy. In carrying out this policy, the
commission shall consider rules as they apply to the costs of electric distribution infrastructure,

including, but not limited to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008

OCC Appx. 000004
http:/codes.ohio.goviorc/4928.02 411612010
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4928.06 Commission to ensure competitive retail electric
service.

(A) Beginning on the starting date of competitive retall electric service, the pubtic utilittes commission
shall ensure that the policy specified in section 4928.02 of the Revised Code is effectuated. To the
extent necessary, the commission shall adopt rules to carry out this chapter. Initial rules necessary -for
the commencement of the competitive retail electric service under this chapter shall be adopted within
one hundred eighty days after the effective date of this section. Except as otherwise provided in this
chapter, the proceedings and orders of the commission under the chapter shall be subject to and
governed by Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric service,
that there is a decline or loss of effective competition with respect to a competitive retail electric
service of an electric utility, which service was declared competitive by commission order issued
pursuant to division (A) of section 4928.04 of the Revised Code, the commission shall ensure that that
service is provided at compensatory, fair, and nondiscriminatory prices and terms and conditions.

this section, the commission, on an ongoing basis, shall monitor and evaluate the provision of retail
electric service in this state for the purpose of discerning any noncompetitive retail electric service that
should be available on a competitive basis on or after the starting date of competitive retail electric
service pursuant to a declaration In the Revised Code, and for the purpose of discerning any
competitive retail electric service that is no longer subject to effective competition on or after that
date. Upon such evaluation, the commission periodically shall report its findings and any
recommendations for legislation to the standing committees of both houses of the general assembly
that have primary jurisdiction regarding public utility leglslation. Until 2008, the commission and the
consumer’s counsel also shall provide biennial reports to those standing committees, regarding the
effectiveness of competition in the supply of competitive retall electric services in this state. In
addition, until the end of all market development periods as determined by the commission under
section 4928.40 of the Revised Code, those standing committees shall meet at least biennially to
consider the effect on this state of electric service restructuring and to receive reports from the
commission, consumers’ counsel, and director of development.

(C} In addition to its authority under section 4928.04 of the Revised Code and divisions {A) and (B} of

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective
competition in the provision of a retail electric service or reasonably available alternatives for that
service, the commission shall consider factors including, but not limited to, all of the following:

(1} The number and size of alternative providers of that service;

(2) The extent to which the service is avallable from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services readily
available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of suppliers of services. The burden of proof shall be on any entity
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requesting, under division (B} or (C) of this section, a determination by the commission of the
gxistence of or a lack of effective competition or reasonably available alternatives,

(E}1} Beginning on the starting date of competitive retail electric service, the commission has
authority under Chapters 4901. to 4905. of the Revised Code, and shall exercise that authority, to
resolve abuses of market power by any electric utility that interfere with effective competition in the
provision of retall electric service.

(2) In addition to the commission’s authority under division (E)(1) of this section, the commission,
beginning the first year after the market development period of a particular electric uthity and after
reasonable notice and opportunity for hearing, may take such measures within a transmission
constrained area in the utllity’s certified territory as are necessary to ensure that retall electric
generation service is provided at reasonable rates within that area. The commission may exercise this
authority only upon findings that an electric utility is or has engaged in the abuse of market power and
that that abuse is not adequately mitigated by rules and practices of any independent transmission
entity controlling the transmission facilities, Any such measure shall be taken only to the extent
necessary to protect customers In the area from the particular abuse of market power and to the
extent the commission’s authority is not preempted by federal law. The measure shall remain the
commission, after reasonable notice and opportunity for hearing, determines that the particular abuse
of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggregator
subject to certification under section 4928.08 of the Revised Code shall provide the commission with
such information, regarding a competitive retail electric service for which it is subject to certification,
as the commission considers necessary to carry out this chapter. An electric utility shall provide the
commission with such information as the commission considers necessary to carry out divisions (B} to
(E) of this section. The commission shall take such measures as it considers necessary to protect the
confidentlality of any such information. The commission shall require each electric utility to file with the
commission on and after the starting date of competitive retail electric service an annual report of its
intrastate gross receipts and sales of kilowatt hours of electricity, and shall require each electric
services company, electric cooperative, and governmental aggregator subject to certification to file an
annual report on and after that starting date of such recelpts and sales from the provision of those
retall electric services for which it is subject to certification. For the purpose of the reports, sales of
kilowatt hours of electricity are deemed to occur at the meter of the retail customer,

Effective Date: 10-05-1999
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for
Standerd Service Offer, Corporate Separation,
Reasonable Arrangements, and Transmission

Sections 4928.14, 4928.17, and 4905.31,
Revised Code, as amended by Amended

)
%
Riders for Electric Utilities Pursuant to }  CaseNo. 08-777-EL-ORD
)
)
)

Substitute Senate Bill No. 221.

ENTRY

The Comumission finds:

M

2

3

On July 7, 1999, the governor of the state of Ohio signed
Amended Substitute Senate Bill No. 3 (SB 3). That legislation,
among many things, established a starting date for competitive
retail electric service in the state of Ohio and provided for the
establishment of market development periods (MDP) for each
electric utility. After the MDP, pursuant to Section 4928.14(A),
Revised Code, as originally enacted into law, each electric utility
was required to provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a market-
based standard service offer (MBSSO) to maintain essential
electric service to consumers, including a firm supply of electric
generation service. Pursuant to Section 4928,14(B), Revised
Code, each electric utility was required to offer customers
within its certified territory an option to purchase competitive
retail electric service after its MDP ends, the price of which is to
be determined through a compétitive bidding process (CBF),

On December 17, 2003, the Commission issued a Finding and
Order in Case No, 01-2164-EL-ORD which adopted, with certain
modifications, staff's proposed rules for processing applications
to establish the MBSSO and CBP in Chapter 4501;1-35-01, Ohio
Administrative Code (O.A.C).

On May 1, 2008, the governor signed into law Amended
Substitute Senate Bill No. 221 {SB 221) amending various
provisions of SB 3. Among those amendments were changes to
Section 4928.14, Revised Code, to establish a stendard service
offer (SS0); Section 490531, Revised Code, to approve
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08-777.EL-ORD -2-

reasonable amrangements and utility schedules; and Section
492817, Revised Code, to establish corporate separation plans.
Pursuant to the amended language of Section 4928.14, Revised
Code, electric utilities are required to provide consumers with
an §SO, consisting of either a market-rate offer (MRO) or an
electric security plan (ESP). The 550 shall serve as the electric
utility’s default S50, Electric utiliies may apply
simultaneously under beth options; however, at a minimum,
the first SSO application must include an application for an BSP.
The amendments to Section 4905.31, Revised Code, modify the
applicability of reasonable arrangements and the amendments
to Section 492817, Revised Code, impose additional
requiremenis on electric utilities relating to the transfer of
assets.

(4)  The staff of the Commission has proposed a complete rewrite
of Chapter 4901:1-35, O.A.C,, and its incorporated appendices,
which include procedural requirements for filing applications
for an MRO and HSP as well as filing requirements for such
applications in accordance with SB 221. The staff is also
proposing Chapter 4901:1-36 to establish procedures for the
implementation of transmission riders and Chapter 4901:1-38 to
establish procedures for approving reasonable arrangements
between the electric utility and customers. Further, the staff is
proposing to rescind Rule 4901:1-20-16, O.A.C,, and revise and
place the existing Commission requirements in a stand-aione
Chapter 4901:1-37 to address electric utility corporate
separation between affiliated entities, as well as new 8B 221
requirements.

(5)  The Commission requests comments from inierested persons to
assist in the review of staff's proposed Chapters 4901:1-35
through 4901:1-38. Comments should be filed in this docket by
July 22, 2008, and reply comments should b filed by August 1,
2008. Filed comments may be viewed on the Commission's
web site by going to www.puc.ohio.gov/PUCO, clicking on
DIS, and inserting the case number, 08-777, in the case look-up
search box. If any entity filing comments requires a paper copy
of the comments filed, it shall file a notice of its request in this
docket. The other commenters shall serve a copy of the
comments upon the requesting party via email or hard-copy to
the address provided.

OCC Appx. 000008
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(6) The Commission notes that the rules and appendices attached to this
entry are over 40 pages. While the Commission finds that a hard
copy of this entry should be served upon all stakeholders, we believe
that, rather than mail hard copies of the rules and appendices to the
stakeholders, it would be prudent and more efficient to provide a
web address where the attachment can be accessed. Accordingly,
interested entities can access the attachment by going to the
Commission’s web site at www.puco.chio.gov/PUCO/Rules, and
clicking on the link to Staff's Proposed Rules for Electric Utility
Standard Service Offer, Corporate Separation, Reamsonable
Arrangements, and Transmission Riders to implement Senate Bill
221. If an entity has questions regarding how to access the
attachment or does not have access to the internet, it may contact the
Commission’s Docketing Division at (614) 466-4095, Monday
through Friday between the hours of 7:30 a.m. and 5:30 p.m.

{7)  To assist the Commission in its evaluation of Staff's proposed rules,
the Commission requests that interested parties file with their
comments responses to the following questions.

(a} Should the rules on the competitive bidding process
(Proposed O.A.C. §4901:1-35-03, Appendix A, Part (B})
provide for consideration of alternative producis and
approaches to conducting competitive bidding?

(b) Should the Commission require consideration of the value of
lost load in ensuring that customers’ and the electric utility’s
expectations are aligned as required by Section
4928 143(B)(2)(h), Revised Code?

() Should the Commission by rule invite an electric utility to
identify in an ESP specific long-term objectives (e.g., objectives
related to the implementation of state policies or meeting
standards contained in S,B. 221), together with milestones and
metrics for measuring progress? If so, are there specific topics
which should be addressed?

(@) With respect to an energy efficiency schedule based on a
reducdon in elecricity comsumption (Proposed O.A.C
§4901:1-38-04 (B)), how should the rules define the buseline
level of customer energy consumption from which a reduction
wonld be measured?
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(¢} Should special arrangements provided for in Chapter 4901:1-
38 be applicable only to customers of an electric utility
providing service pursuant to an electric security plan?

(f)  Should there be a cap on the level of incentives for special
arrangements authorized pursuant to Chapter 4901:1-38?

It is, therefore,

ORDERED, That public comments on the staff's proposed rules be filed in
accordance with finding (5). It is, further,

ORDERED, That entities access the rules and appendices at the above internet site
or contact the Commission’s Docketing Division. It is further, |
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ORDERED, That a copy of this entry, without the attachments, be served upon
electric utility companies regulated by the Commission, competitive retail electric service
providers certified by the Commission, the Office of the Ohio Consumers’ Counsel, and all
interested parties of record.

Paul A, Centolella

i -
-~
v

Valerie A. Lemmie Cheryl L. Roberto

RRG:ct

Entered in the journal
LD 2 208

Reneé ], Jerkins
Secretary
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Chapter 4901:1-35
Blectric Utility Standard Service Offer

Definitions.

Purpose and scope.

Filing and contents of applications.
Appendix A
Appendix B

. Service of application.

Technical conference.

Hearings.

Discoverable: ag:eements

Competitive bidding process requirements and use of independent
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Electric security plan fuel and purchased power adjustments.

Annual review of electrie security plan.
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4901:1-35-01 Definitions.

(A} “Application” means an application for standard service offer pursuant to this
chapter.

(B} “Commission” means the public utilities commission of Chio.

() “Competitive bidding process” means a bidding process established pursuant to
section 4928.142 of the Revised Code. .

(D)  “Blectric utility” has the same meaning as in division (A)(11) of section 4928.01 of
the Revised Code.

(E)  “Electric security plan” means an electric utility plan for the supply and pricing
of electric generation service pursuant to section 4928.143 of the Revised Code.

(F) “Market development period” has the meaning set forth in division (A)(17) of
section 4928.01 of the Revised Code.

(G) “Market-rate offer” means an electric utility plan for the supply and pricing of
electric generation service pursuant to section 4928.142 of the Revised Code.

(H) “Person”has the same meaning as in division (A)(24) of section 4928.01 of the
Revised Code.

(D  “Raie plan” means an electric utility’s standard service offer approved by the
commission prior to January 1, 2009 that established rates for electric service at
the expiration of an electric utility’s market development period.

@)  “Standard service offer” means an electric utility offer to provide consumers, on
a comparable and nondiscriminatory basis within it certified territory, all
competitive retail electric services necessary to maintain essential electric service
to consumers, including a firm supply of electric generation service.

(K) “Staff” means the staff of the commission or its authorized representative,

4801:1-35-02  Purpose and scope.

(A) Pursuant to division {A) of section 4928141 of the Revised Code, beginning
January 1, 2009, each electric utility in this state shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a standand
service offer {850) of all competitive retail eleciric services necessary to maintain
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essential electric service to consumers, including a firm supply of electric
generation service. Pursuant to this chapter, an electric utility shall file an
application for commission approval of an 850. Such application shall be in the
form of an electric security plan or market rate offer pursuant to sections
4928142 and 4928,143 of the Revised Code. The purpose of this chapter is to
establish rules for the form and process under which an electric utility shall file
an application for an 55O and the commission’s review of that application.

(B) The commission may waive any requirement of Chapter 4901:1-35 of the
Administrative Code for good causeshown.

4901:1-35-03  Filing and contents of applicationa.

Each electric utility in this state filing an application for a standard service offer (S50) in
the form of an electric security plan (ESP), a market-rate offer (MRQ), or both, shall
comply with the requirements set forth in this rule.

(A) SSO applications shall be case captioned a8 QOCXXX-EL-880). Twenty copies
plus an original of the application shall be filed. The application must include a
complete set of testimony of the electric utility personnel or other expert
witnesses. This testimony shall be in question and answer format and shall be in
support of the electric utility’s proposed application. This testimony shall fully
support all schedules and significant issues identified by the electric utility,

(B) An SS0 application that contains a proposal for an MRO shall comply with the
requirements of appendix A to this rule. An SSO application that contains a
proposal for an ESP shall comply with the requirements of appendix B to this
rule.

(C) The first application for an S50 by each electric utility shall inclade an ESP and
shall be filed at least one hundred fifty days before the electric utility proposes to
have such 850 in effect. The first application may also include a proposal for an
MRO. First applications that are filed with the commission prior to the effective
date of this rule and that are determined by the commission to be not in
substantive compliance with this rule, shall be refiled at the direction of the
conunigsion, The comudssion shall endeavor to make a determination on an
application that substantively conforms to the requirements of this rule within
one hundred fifty days of the filing of such complete application.

(D) Subsequent applications for an SSO may include an ESP and/or MRQO; however,

an ESP may not be proposed once the electric utility has implemented an MRO
approved by the commission. An 55O application that contains a proposal for an
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MRO shall comply with the requirements of appendix A to this rule. An S50
application that contains a proposal for an ESP shall comply with the
requirements of appendix B to this rule.

(E) The 9SO application shall include a section demonstrating that its current
corporate separation plan is in compliance with section 4928.17 of the Revised
Code, Chapter 4901:1-37 of the Administrative Code, and achieves the policy of
the state as delineated in divisions (A) to (N) of section 492802 of the Revised
Code. If any waivers of the corporate separation plan have been granted and are
to be continued, the applicant shall justify the continued need for those waivers.

(F) A complete set of work papers must be filed with the application. Work papers
must include, but are not limited to, any and all documents prepared by the
electric utility for the application and a narrative or other support of assumptions
made in the work papers. Work papers shall be marked, organized, and indexed
according to schedules to which they relate. Data contained in the work papers
should be foolnoted 50 as to identify the source document used.

(G) Al schedules, tariff sheets, and work papers included in the application must be
available in spreadsheet, word processing, or an electronic non-image-based
format compatible with personal computers. The electronic form does not have
to be filed with the application but must be made available within two business
days to staff and any intervening party that requests it.

4901:1-35-04  Service of application.

(A) Concwrrent with the filing of a standard service offer (5S0) application and the
filing of any waiver requests, the electric utility shall provide notice of proposed
filings to each party in its most recent SSO or, if this is its first S50 filing, then its
last rate plan proceeding, At a minimum, that notice shall state that a copy of the
application and any waiver requests are available through the electric utility’s
and commission’s web sites, available at the electric utility’s main office,
available at the commission’s offices, and any other sites at which the electric
utility will maintain a copy of the application and any waiver requests.

{By  The eleciric utility shall provide copies of the application upon request, without
cost, and within a reasonable period of time.
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4901:1-3505  Technical conference.

Upon filing of a standard service offer (S50) application, the commission, legal director,
deputy legal director, or attorney examiner shall schedule a technical conference. The
purpose of the technical conference is to allow interested persons an opportunity to
better understand the electric utility’s application. The electric utility will have the
necessary personnel in attendance at this conference 50 as to explain, among other
things, the structure of the filing, the work papers, the data sources, and the manner in
which methodologies were devised. The conference will be held at the commission
offices, nnless the commission, legal director, deputy legal direcior, or attorney
examiner determines otherwise,

4901:1-35-08  Hearlngs.

(A}  After the filing of a standard service offer application that conforms with the
commission’s rules, the commission shall set the matter for hearing and shail
publish notice of the hearing one time in 2 newspaper of general circulation in
each county in the electric utility’s certified territory. At such hearing, the burden
of proof to show that the proposals in the application are just and reasonable and
achieve the policy of the state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code shall be upon the electric utility.

(B) Interested persoms wishing to participate in the hearing shall file a motion to
intervene no later than thirty days after the issuance of the entry scheduling the
hearing, unless ordered otherwise by the commission, legal director, deputy
legal director, or attorney examiner. This rule does not prohibit the filing of a
motion to intervene and conducting discovery prior to the issuance of an entry

scheduling a hearing,

4901:1-35-07  Discoverable agreements.

Upon submission of an appropriate discovery request during a proceeding establishing
a standard service offer, an electric utility shall make available to the requesting party
every coniract or agreement that is between the electric utility or any of its affiliates and
a party to the proceeding, consumer, electric service company, or political subdivision
and that is relevant to the proceeding, subject to such protection for proprietary or
confidential information as is determined approptiate by the commission.
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4901:1-35-08  Competitive bidding process requirements and use of independent
third party.

{(A) An electric utility proposing a market-rate offer in its standard service offer
application, pursuant to section 4928.142 of the Revised Codie, shall propose a
plan for a competitive bidding process (CBP). The CBP plan shall comply with
the requirements set forth in appendix A to rule 4901:1-35-03 of this chapter. The
electric utility shall use an independent third party to design an open, fair, and
transparent bid solicitation; to administer the bidding process; and to oversee the
entire procedure to assure that the CBP complies with the CBP plan. The
independent third party shall be accountable to the commission for all design,
process, and oversight decisions. Any medifications or additions to the CBP
made by the independent third party shall be submitted to staff prior to
implementation. The independent third party shall incorporate into the
solicitation such measures as the Comumission or its staff may prescribe, and shall
incorporate inta the bidding process any direction the Commission may provide.

(B) [mmediately upon the completion of the bidding process, the independent third

party shall submit a report to the commission summarizing the results of the
CBP. The report shall include, but not be limited to, the following items:

(1) A description of the conduct of the bidding process, including a discussion
of any aspects of the process that could have advessely affected the
outcome.

(2) The level(s) of oversubscription for each product.
(3) The number of bidders for each product.

(4) The percentage of each product that was bid upon by persons other than the
electric utility.

{(5) The independent third party’s evaluation of the submitted bids.

(6) The independent third party’s final recommendation of the least cost
winning bidder(s).

(7) A listing of the retail rates that would result from the least cost winning
bids, along with any descriptions, formulas, and/or tables necessary to
demonstrate how the conversion from winning bid(s) to retail rates was
accomplished,
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(C) The electric utility shall provide access to staff and any consultant hired by the
commission to assist in review of the CBP of any and all data, information, and
communications pertaining to the bidding process, on a real time basis,
regardless of the confidential nature of such data and information.

(D) 'The commission shall make the final selection of the least-cost winning bidder(s)
of the CBP. The commission may rely upon the information provided in the
independent third party’s report in making its selection of the least-cost winning
bidder(s) of the CBP.

4901:1-35-09  Electric security plan fuel and purchased power adjustments.

(A) Each electric utility for which the commission has approved an electric security
plan (ESP) which includes automatic adjustments under division (B{2)(a) of
section 4928.143 of the Revised Code shall file for such adjustments in accordance
with the provisions of this rule.

(B) The electric utility shall calculate a proposed quarterly adjustment based on
projected costs by filing an application four times per year. The staff shall review
the quarterly filing for completeness and computational accuracy. If staff raises
no issues prior to the date the quarterly adjustment is to become effective, the
rates shall become effective on that date. Although rates are to be adjusted and
provided on a quarterly basis, the cost information shall be summarized monthly.

{¢) On an annual basis, the prudence of the costs incurred and recovered through
quarterly adjustments shall be reviewed in a separate proceeding ouiside of the
automatic recovery provision of the electric utility’s ESP. The process and
timeframes for that separate proceeding shall be set by order of the commission,
the lega! director, deputy legal director, or attorney examiner.

(D) The commission may order that consultants be hired, with the costs billed to the
eleciric utility, to conduct prudence and/or financial reviews of the costs
incurred and recovered through the quarterly adjustments,

4901:1-35-19  Annual review of eleciric securify pian,

(A} Within ninety days after the end of each annual pericd of an electric ukllity’s
electric security plan (ESP), the electric utility shall make a separate filing with
the commission demonstrating whether or not any rate adjustments authorized
by the commission as part of the eleciric utility’s ESP resulied in excessive
earnings during the review period as measured by division (F) of section
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4928.143 of the Revised Code. The electric utility's filing shall include the
information set forth in appendix B to rule 4901:1-35-03 of this chapter as it
relates to excessive earnings,

(B) Any person may file comments to the electric utility’s filing made pursuant to
paragraph (A) of this rule within thirty days of the filing.

(C) Based upon the above filings, if the commission finds that there are reasonable
grounds that such adjustments, in the aggregate, may have resulted in significant
excess earnings for the electric utility, the commission may set the matter for
heating,

4961:1-35-11  Competitive bidding process ongoing review and reporting
requirements.

{A) The initial MRO implemented by each electric utility subject to the provisions of
division (D) of section 4928.142 of the Revised Code shall include a blended price
for electric generation services.

{(B) Once a competitive bidding process (CBP) plan subject to a price blending period
is approved by the commission pursuant to section 4928.142 of the Revised Code,
the electric utility shall file its proposed adjustments to the standard service offer
(550) portion of the blended rates of its CBP in a filing to the commission on a
quarterly basis (quarterly filing) for the duration of the price blending period of
the CBP plan, on specific dates to be determined by the commission.

(1) The quarterly filing shall include a separate listing of each cost or cost
component including costs for fuel, purchased power, portfolio
requirements, and environmental compliance, in comparison with the costs
or cost components included in the most recent S50 and the previously
existing level of each cost. Any offsetting benefits, as defined in division (D)
of section 4928.142 of the Revised Code, obtained in the specified cost areas
shall be listed separately and be used to reduce the cost levels requested for
recovery. Rates are to be adjusted on a quarterly basis, The cost
information shall consist of monthly data submitted on a quarterly basis.

(2) The quarterly fling shall include any descriptions, formulas, and/or tables

necessary to show how the adjusted cost levels are translated into blended
CBP rates.
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{3) The electric utility shall provide projections, in its quarterly filing, of any
impacts that the proposed adjustments will have on its return on common

equity.

{8) The staff shall review the quarterly filing for completeness and
computational accuracy. If the staff raises no issues prior to the date the
quarterly adjustment js to become effective, the rates shall become effective
on that date.

{5) On an annual basis, or other basis as determined by the commission, the
prudence of the costs incurred and recovered through quarterly adjustments
to the electyic utility’s S5O portion of the blended rates shall be reviewed.
The comuission shall determine the frequency of the review and shall
establish a schedule for the review process. The commission may crder that
consultants be hired, with the cost to be billed to the company, to conduct
prudence and/or financial reviews of the costs incurred and recovered
through the quarterly adjustments.

1f the CBP plan is approved by the commission subject to a price blending period,
approximately one year after filing the CBP plan, and annually thereafter for the
duration of the price blending period of the CBP plan, on dates to be determined
by the commission, the electric utility shall file an annual status report on its CBP.

(1) The annual status report shall provide a general statement about the
operation of the CBP to date. The annual status report shall also provide a
summary of generation service obtained via the CBP during the period
under review, and impacts of the cost of the CBF service and the resulting
blended rates on the electrie utility’s customers.

(2) 'The annual status report shall describe any defaults and/ or other difficulties
encountered in obtaining generation service from winning biddex(s) of the
CBP, and describe in detail actions taken by the electric utility to remedy
such situations,

(3) The annual staius report shall describe the condition and significant
developments of the wholesale electric generation and transmission market
during the year covered by the report, and any developmenis in those
markets anticipated and/ or known for the following year.

(4) The annual status report shall describe the financial condition of the electric
utility, its current return on commeon equity, and the return on common
equity of publicly traded companies that face comparable business and
financial risk. The electric utility shall show that its earnings under the price

8
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blending period have not been significantly excessive as compared with
similarly situated companies, Information submitted by the electric utility
shall include, but not be limited to, balance sheet information, income
statement information, and capital budget requirements for future
investments in Ohio, This information should be provided for generation,
transmission, and distribution for the electric utility and its affiliates, as well
as functionalized as to distribution, transmission, and generation activities.
Additionally, the electric utility shall provide testimony and analysis
demonstrating the return on equity that was earned by publicly traded
companies that face comparable business and financial risks as the electric
utility.

(5) ¥ in an emergency situation the electric utility claims that its financial
integrity is threatened by the operation of the CBP price blending period, it
shall demonstrate its claim through information and data filed in its annual
status report.

(6) The electric utility shall discuss, in its annual status report, upcoming
solicitations to be conducted pursuant to its approved CBP plan. Any
deviations or modifications of the approved CBP plan being requested by
the electric utility shall be described in detail, with specific rationale
provided for every such deviation or modification requested.

(7) The annual status report shall describe the blended phase-in rates projected
to be charged to its customers under the contimuation of the CBP plan, as
modified pursuant to paragraph (B)(6) of this rule. The rate projections shall
show the existing and projected generation service price(s) blended with the
CBP determined rates and projected CBF determined rates, and any
descriptions, formulas, and/or tables necessary to show how the blending is
accomplished. The projected blended phase-in rates shall be compared in
the annual status report to the existing biended phase-in rates,

(8) The annual report shall include a status report of the market conditions
nevessary and prerequisite for a utility to propose an MRO - namely,
whether prices for each service necessary for a winning bidder to fulfill its
contractual obligations resulting from the CBP are published for at least two
years in the future, whether the electric utility or its affiliate still belongs to
an RTO, and whether the RTOs market monitoring function has mitigation
authority over the transactions resulting from the CBP.

(9) The commission, legal director, deputy legal director, or attorney examiner
ghall determine the level of review requived for any information, plans, or
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requests set forth in the annual status report, and set any necessary
schedules through an entry.

If the CBP plan is approved by the commigsion without the requirement of a
price blending period, or after the expiration of any such required price blending
pericd, on an annual basis, on dates to be determined by the commission, the
electric utility shall file an annual CBP report with the commission.

(1) The annual CBP report shall provide a gemeral statement about the
operation of the CBP to date, The annual CBP report shall also provide a
summary of generation service obtained via the CBP during the period
under review, and impacts of the cost of the CBP on the electric utility’s
customers’ rates.

(2) The annual CBP report chall describe any defaults or other difficulties
encountered in obtaining generation service from winning bidder(s) of the
CPBF, and describe in detail actions taken by the electric utility to remedy
such situations,

(3) The annual CBP report shall describe the condition and significant
developments of the wholesale electric generation and fransmission market
during the year covered by the report, and any developments in those
markets anticipated or known for the following year.

(4) The electric utility shall discuss, in its annual CBP report, upcoming
solicitations to be conducted pursuant to i3 approved CBF plan. Any
deviations or modifications of the approved CBP plan being requested by
the electric utility shall be described in detail, with specific rationale
provided for every such deviation or modification requested.

(5} The commission, legal director, deputy legal director, or attorney examiner
shall determine the level of review required for any information, plans, or
requests set forth in the annual CBF report, and set any necessary schedules
through an entry.

10
OCC Appx. 000022



(8)

Appendix A
Requirements for Market-Rate Offers

The following electric utility requirements are to be demonstrated in a separate
section of the standard service offer (SSO) application proposing a market-rate
offer (MRO):

(1) The electric utility shall establish one of the following: that it, or its
transmission affiliate, belongs to at least one regional transmission
organization (RTO) that has been approved by the Federal Energy
Regulatory Commission; or, if the electric wtility or its transmission
affiliate does not belong to an RTQO, then the electric utility shall
demonstrate that alternative conditions exist with regard to the
transmission system, which include non-pancaked rates, open access by
generation suppliers, and full inferconnection with the distribution grid.

()  The electric utility shall establish one of the following: that its RTO retains
an independent market monitor that has the wbility to identify any
potential for a market participant to exercise market power in any energy,
capacity, and/or ancillary service markets necessary for a winning bidder
to fulfill the contractual obligations resulting from the CBF, whether such
market is administered by the RTO or whether it is a bilateral market
necessary for a winning bidder to fulfill the contraciual obligations
resulting from the CEP, by virtue of access to the RTO and the market
participant’s data and persornel, and that has the authority to mitigate tha
conduct of the market participants so as to prevent or preciude the
exercise of market power by any matket participant; or, if no such market
monitor exists, the electric utility shall demonstrate that an equivalent
function exists which can monitor, identify, and mitigate conduct
associated with the exercise of market power.

(3)  The electric utility shall demonstrate that an independent and reliable
source of eleciricity pricing information for any product or service
necessary for a winning bidder to fulfill the contractual obligations
resulting from the CBP is publicly available, The information may be
offered through a pay subscription service, but the pay subscription
service shall be available to any person requesting it, and the information
shall be sufficiently reliable and available for use in a proceeding before
the commission. The published information shall be relevant to the
electric utility’s electricity market, and shall identify pricing of on-peak
and off-peak energy products that represent contracts for delivery,
encompassing a time frame beginning at least two years from the date of
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the publication. The published information shall be updated on at least
monthly basis.

(B) Prior to establishing an MRO under division (A) of section 4928.142 of the
Revised Code, an electric utility shall file a plan for a competitive bidding
process (CBP) with the commission. Each CBF plan that is to be used to establish
an MRO shall include the following:

{1) A complete descriptien' of the CBP plan and testimony explaining and
supporting each aspect of the CBP plan.

(2} Pro forma financial projections of the effect of the CBP plan's
implementation upon generation, transmission, and distribution of the
electric utility or its affiliates for the duration of the CBP plan.

(3 Projected generation, transmission, and distribution rate impacts by
customer class and rate schedules for the duration of the CBF plan.

(4)  Provisions for an open, fair, and transparent competitive solicitation of the
generation services necessary to serve the customer load that is the subject
of the CBP.

(5)  Detailed descriptions of the customer load(s) to be served by the winning
bidder(s), and any known factors that may affect customer loads. The
descriptions shall include, at a minimum, load subdivisions defined for
bidding purposes, load and rate class descriptions, customer load profiles
that include historical hourly load data for each load and rate class for at
least the two most recent years, applicable tariffs, historical shopping
behavior, and plans for meeting targets pertaining to load reductions,
energy efficiency, renewable energy, advanced energy, and advanced
energy technologies.

(6) Detailed descriptions of the generation and related services that are to be
provided by the winning bidder(s). The descriptions shall include, at a
minimum, capacity, energy, transmission, ancillary and resource
adequacy services, and the term during which generation and related
services are to be provided. The descriptions shall clearly indicate which
services are to be provided by the winning bidder(s) and which services
are to be provided by the electric utility,

(7)  Draft copies of all forms, contracts, or agreements that must be executed
during or upon completion of the CBP,
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(8) A clear description of the proposed methodology by which all bids would
be evaluated, in sufficient detail so that bidders and other observers can
ascertain the evaluated result of any bids or potential bids.

(9 A clear description of the methodology by which the electric utility
proposes to convert the winning bid(s} to retail rates of the electric utility.

(10} X applicable, a description of the electric utility’s proposed blending of the
CEP rates pursuant to division (D) of section 4928.142 of the Revised
Code. The proposed blending shall show the generation service price(s}
that will be blended with the CBP determined rates, and any descriptions,
formulas, and/or tables necessary to show how the blending will be
accomplished. The proposed blending shall show all adjustments, to be
made on a quarterly basis, included in the generation service price(s) that
the electric utility proposes for changes in costs of fuel, purchased power,
portfolio requirements, and environmental compliance incurred during
the blending period. The electric utility shall provide its best current
estimate of anticipated adjustment amounts for the duration of the
blending period, and compare the projected adjusted generation service
prices under the CBP plan to the projected adjusted generation service
prices under its proposed electric security plan.

(11) The electric utility’s application to establish a CBP shall include such
information as necessary to demonstrate whether or not, as of july 31,
2008, the electric utility directly owned, in whole or in part, operating
electric generation facilities that had been used and useful in the state of
Ohio.

(12) The CBP plan shall provide for funding of a consultant that may be

selected by the commission to assess and report to the commission on the

_design of the solicitation, the oversight of the bidding process, the clarity

of the product definition, the fairness, openness, and transparency of the

golicitation and bidding process, the market factors that could affect the
solicitation, and other relevant criteria as directed by the commission.

(13) The electric utility may propose, as part of its CBP plan, a portfolio
approach to the procurement of S80 generation supply, including such
aspects as staggered procurements and spot solicitations during peak

pesiods.
(14) The initial filing of a CBP plan shall include a detailed account of how the

plan achieves the policy of this state as delineated in divisions (A) to (N)
of section 492802 of the Revised Code. Following the initial filing,
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subsequent filings shall include how the state policy is advanced by the
plan.

(C) The electric utility shall provide a description of its corporate separation plan,
adopted pursuant to section 4928.17 of the Revised Code, including but not
limited to, the current status of the corporate separation plan, a detailed list of all
waivers previously issued by the Commission to the electric utility regarding its
corporate separation plan, and a timeline of any anticipated revisions or
amendments to its current corporate separation plan on file with the
Commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(D) A description of how the electric utility propeses to address governmental

aggregation programs and nnplementaﬁnn of divisions (I) and (]} of section
4928.20 of the Revised Code.
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Appendix B
Requirements for Electric Security Plans
Each filing for an eleciric security ;;Ian (BSP) shall include the following:

(A) A complete description of the ESP and testimony explaining and supporting each
aspect of the BSP.

(B) Pro forma financial projections of the effect of the ESP’s implementation upon
the electric utility for the duration of the ESP.

(C) Projected rate impacts by customer class/rate schedules for the duration of the
ESP.

(D) The electric utility shall provide a descziption of its corporate separation plan, -
adopted pursuant to section 4928.17 of the Revised Code, including, but not
limited to, the current status of the corporate separation plan, a detailed list of all
waivers previously issued by the Commission to the eleciric utility regarding its
corporate separation plan, and a timeline of any anticipated revisions or
amendments to its current corporate separation plan on file with the
Commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(B) Division (A)(2) of section 492831 of the Revised Code required each electric
utility to file an operational support plan as a part of its electric transition plan.
Each electric utility shall provide a statement as to whether its operational
support plan has been implemented and whether there are any outstanding
problems with the implementation.

(F) A description of how the electric utility proposes to address governmental
aggregation programs and implementation of divisions (I} and () of section
4928.20 of the Revised Code.

(G) A description of the effect on large-scale governmental aggregation of any
unavoidable generation charge proposed to be established in the ESP.

(H) The initial filing for an ESP shall inciude a demiled account of how the ESF
achieves the policy of this state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code. Following the initial filing, subsequent filings shall
include how the state policy is advanced by the ESP.
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Specific Informati

Division (B)2) of Section 4928143 of the Revised Code authorizes the provision or
inclusion in an ESP of a number of features or mechanisms. To the extent that an
electric utility includes any of these features in its ESP, it should file the corresponding
information in its application.

(A) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the automatic recovery of fuel, purchased power,
and certain other specified costs. An application including such provisions shail
include, at a minimum, the information described below:

(1)  The type of cost the electric utility is seeking recovery for under division
(B)(2) of section: 4928.143 of the Revised Code including a smnmary and
detailed description of such cost. The description shall include the plant(s)
that the cost pertains to as well a5 a parrative pertaining to the electric
utility’s procurement policies and procedures regarding such cost,

(2) The electric utility shall include in the application, as an offset, any
benefits available to the electric utility as a result of or in connection with
such costs including but not limited to profits from emission allowance
sales and profits from resold coal contracts.

{3) Demonstration by the electric utility that the cost as defined was
prudently incurred as required under division (B)(2) of section 4928.143 of
the Revised Code,

{4)  The specific means by which these costs will be recovered by the electric
utility. In this specification, the electric utility must clearly distinguish
whether these costs are to be recovered from all distribution customers or -
only from the customers taking service under the ESP.

(5) A complete set of work papers supporting the cost must be filed with the
application. Work papers must include, but are not limited to, any and all
documents prepared by the electric wtility for the application and a
narrative and other support of assumptions made in completing the work

papers.

(B) Divisions (B}2){b) and (B)2){c) of section 4928143 of the Revised Code,
authorize an electric utility to include unavoidable surcharges for construction
expenditures or environmental expenditures of generation resources. Any plan
which secks to impose surcharge under these provisions shall include the
following sections, as appropriate:
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©

(1)  The application must include a description of the projected costs of the
proposed facility and an integrated resource plan, demonstrating the need
for the proposed facility, which has been previously approved by the
commission.

() The application must also include a proposed process, subject to
modification and approval by the Commission, for the competitive
bidding of the construction of the facility unless the Commission has
previously approved the process for competitive bidding of that specific
facility.

(3)  Anapplication which provides for the recovery of a reasonable allowance
for construction work in progress shall include a detailed description of
the actual costs as of a date certain for which the applicant seeks recovery
and a detailed description of the impact upon rates of the proposed

surcharge.

(4)  An application which provides recovery of a surcharge for an electric
generation facility shall include a detailed description of the actual costs,
as of a date certain, for which the applicant seeks recovery ardl a detailed
description of the impact upon rates of the proposed surcharge.

Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric
utility to include terms, conditions, or charges related to retail shopping by
customers. Any application which includes such terms, conditions or charges,
shall include, at a minimum, the following information:

(1) A listing of all components of the ESP which would have the effect of
preventing, limiting, inhibiting, or incentivizing customer shopping for
retail electric generation service. Such components would include, but are
not limited &o, terms and conditions relating to shopping or to returning to
the standard service offer and any unavoidable charges. For each such
component, an explanation of the component and a descriptive rationale
or a quantitative justification shall be provided.

(2)  Alisting and description of any charges, other than those associated with
generation expansion or environmental investment under divisions
(BY(2)(b) and (B)(2){c) of section 4928.143 of the Revised Code, which will
be deferred for future recovery, together with the carrying costs,
amortization periods, and avoidability of such charges. ,

OCC Appx. 000029



4901:1-35-03
Appendix B 4

(P}

(3) A listing, description, and quantitative justification of any unavoidable
charges for standby, back-up, or supplemental power.

Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for automatic increases or decreases in any
component of the standard service offer price. Pursuant to this authority, if the
ESP proposes automatic increases or decreases to be implemented during the life
of the plan for any component of the standard service offer, other than those
covered by division (B)(2)(a) of section 4928.143 of the Revised Code, the electric
utility must provide in its application a description of the component, the
proposed means for changing the component, and the proposed means for
verifying the reasonableness of the change. .

Division (B)(2){f) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the securitization of authorized phese-in
recovery of the standard service offer price. If 2 phase-in deferred asset is being
securitized, the electric utility shall provide a description of the securitization
instrument and an accounting of that securitization, including the deferred cash
flow due to the phase-in, carrying charges, and the incremental cost of the
securitization. The electric utility will also describe any efforts to minimize the
incremnental cost of the securitization. The electric utility shall provide all
documentation associated with securitization, including but not limited to, a
summary sheet of terms and conditions. The electric utility shall also provide a
comparison of costs agsociated with securitization with the costs associated with
other forms of financing to demonstrate that securitization is the least cost
sirategy.

Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions relating to transmission and other specified related
setvices, Moreover, division {A)(2) of section 4928.05 of the Revised Code states
that, notwithstanding Chapters 4905 and 4909 of the Revised Code, commission
authority under this chapter shall include the authority to provide for the
recovery, through a reconcilable rider on an electric distribution utility’s
distribution rates, of all transmission and transmission-related costs, including
ancillary and congestion costs, imposed on or charged to the utility by the federal
energy regulatory commission or a regional transmission organization,
independent transmission operator, or similar organization approved by the
federal energy regulatory comunission.

Any utility which seeks to create or modify its transmission cost recovery rider in
its BSP shall file the rider in accordance with the requirements delineated in
Chapter 4901:1-36 of the Administrative Code,
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(G)

Division (BY(2)(h) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for alternative regulation mechanisms or programs,
relating to distribution service as part of an ESP. While a number of mechanisms
may be combined within a plan, for each specific mechanism or program, the
electric utility must provide a narrative explanation and information to allow-
appropriate evaluation of the proposal. In general, and to the extent applicabie,
the electric utility should include, for each separate mechanism or program,
quantification of the estimated impact on rates over time and on the electric
utility’s finances over time. Specific requirements for infrastructure
modernization plans include the following:

(1) The application shall include a description of the infrastructure
modernization plan, including but not limited to, the type of technology
and reason chosen, the portion of service territory affected, the percentage
of customers directly impacted (non-rate impact), and the implementation
schedule by geographic location and/or type of activity.

(2) The applicadon shall include a description of the benefits of the
infrastructure modernization plan (in total and by activity or type),
including but not limited to, the impacts on current reliability, the number
of circuits impacted, the number of customers impacted, the timing of
impacts, whether the impact is on the frequency or duration of outages,
whether the infrastructure modernization plan addresses primary outage
causes, what problems are addressed by the infrastructure modernization
plan, the resulting dollar savings and additional costs, the activities
affected and related accounts, the timing of savings, other customer
benefits, and societal benefits.

(3)  The application shall include a detailed description of the costs of the
infrastructire modernization plan, including a breakdown of capital costs
and operating and maintenance expenses, the revenue requirement,
including recovery of stranded investment related to replacement of un-
depreciated plant with new technology, the impact on customer bills,
service disruptions associated with plan implementation, and description
of (and dollar value of) equipment being made obsolescent by the plan
and xeason for early plant retitement.

(8  The application shall include a detailed description of any proposed cost
recovery mechanism, including the components of any regulatory asset
created by the infrastructure modernization plan, the reporting structure
and schedule, and the proposed process for approval of cost recovery and
increase in rates.
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(5) The application shall include a detailed explanation of how the
infrastructure modemization plan aligns customer and eleciric utility
reliability and power quality expectations by customer class.

(H) Division (B)(2)i) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for economic development, job retention, and energy
efficiency programs. Pursuant to this section, the electric utility shafl provide a
camplete description of the proposal, together with cost-benefit analysis or other
quantitative justification, and guantification of the program’s projected impact
on rates.

Additional Requixed Information

(A) Divisions (E) and (F) of section 4928,143 of the Revised Code provide for tests of
the ESP with respect to excessive earnings. Division (E) of section 4928.143 of the
Revised Code is applicable only if an ESP has a term exceeding three years, and
would require an earnings determination to be made in the fourth year. Division
(F) of section 4928.143 of the Revised Code applies to any ESP and examines
earnings after each year. In each case, the burden of proof for demonstrating that
earnings are not excessive is borne by the electric utility, For this demonstration,
at a minimum, the electric utility shall provide the following information for the
total electric utility as well as functionalized as to distribution, transmission, and
generation activities:

{1)  Balance sheet information.

(2} Income statement information.

{3)  Capital budget requirements for future committed investments in Ohio, -
(B)  The ¢lectric utility shall provide testimony and analysis demonstrating the return

on equity that was earned during the same period by publicly {raded companies
that face comparable business and financial risks as the electric utility.

OCC Appx. 000032



4601:1-36-01
4901:1-36-02
4901:1-36-03

4901:1-36-04
4901:1-36-05
4901:1-36-06

Chapter 4901:1-36
Transmission Cost Recovery

Definitions,

Purpose and scope.
Application.

Appendix

Limitations.

Hearings.

Additional information.
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1901:1-36-01  Definitions.

(A) “Application” means an application for a transmission cost recovery rider
pursuant to this chapter.

(B) “Commission” means the public utilities commission of Chio.

(C) “Blectric utility” has the same meaning as in division (A)(11) of section 4928.01 of
the Revised Code.

(D) “Staff” means the staff of the commission or its authorized representative.

4901:1-36-02  Purpose and scope.

(A)  This chapter authorizes an electric utility to recover, through a reconcilable rider
on the electric utility’s rates, all transmission and transmission-related costs,
including ancillary and congestion costs, imposed on or charged to the utility by
the federal energy regulatory commission or a regiomal transmission
organization, independent transmission operator, or similar organization
approved by the federal energy regulatory commission.

(B) The commission may waive any requirement of Chapter 4901:1-36 of the
Administrative Code for good cause shown.

4901:1-36-03  Application.

(A) EBach electric utility which seeks recovery of transmission and transmission-
related costs shall file an application with the commission for a transmission cost
recovery rider. The initial application shall include all information set forth in
the appendix to this rule.

(B} Each electric utility with an approved transmission cost recovery rider shall
update the rider on an annual basis pursuant to a schedule set forth by
commission order. Each application to update the transmission cost recovery
rider shall include all information set forth in the appendix to this rule.

(C) The commission may order that consultants be hired, with the costs billed to the
. electric utility, to conduct prudence and/or financial reviews of the costs
incurred and recovered through the transmission cost recovery rider.

(D)  Each annual application to update the transmission cost recovery rider shall be
made seventy-five days prior to the proposed effective date of the updated rider.
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(E)  If at anytime during the period between annual update filings, the electric utility

- or staff determines that costs are or will be substantially different than the

projected amounts included in their previous application, the electric utility shall

file an interim application to adjust the transmission cost recovery rider in order

to avoid excessive carrying costs and to minimize rate impacts for the following
update filing.

{F)  Affected parties may file detailed commenis on any issue concerning any
application filed under this rule within thirty days of the date of the filing of the
application.

4901:1-3604  Limitations.

(A) The transmission cost recovery rider costs shall be reconcilable on an annual
basis, with carrying charges to be applied to both over and under recovery of
costs.

(B) The transmission cost recovery rider shall be avoidable by all customers who
choose alternative generation suppliers.

(C)  The wansmission cost recovery rider shall include only federal energy regulatory
commission. approved transmission, ancillary service, and other regional
transmission organization related charges that the electric utility is not
recovering in any other schedule or rider included in the electric utility’s tariff on
file with the commission.

4901:1-36-05  Hearings.

Unless otherwise ordered by the commission, the legal director, the deputy legal
director, or the attorney examiner, the commission shall approve the application or set
the matter for hearing within seventy-five days after the filing of a complete application
under this chapter.

4901:1-36-06  Additional information.
On a biennial basis, the electric utility shall provide additional information in its annual
application detailing the electric utility’s policies and procedures for minimizing any

costs in the transmission cost recovery rider where the electric utllity has control over
such costs,
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LD,

Schedule Name
and Raquired Data

Al
A-2

B1

B2

B3

B.5

Ca

G2

c-3

-1

b2

Daa...2

Reconciliation of one month's

Copy of proposed tariff schedules
Copy of vedlined current tariff schedules

Sumumary of Tota] Projected Transmission Costs

Provide the total forecasted cost for ench cost component,

Provide all costs, incuding, but not imited bo, costs related to network integration transwdssion service,
ancillary service, regional transmission organization, and reconciliation adjustment.

Indicate whether each component is energy or demand related.

Sumoary of Current verses Proposed Transmission Revenues

Provide a table that includes billing determinznts for each class applied to current transmiseion cost recovery
rider rates and proposed transmission cost recovery rider rates, inclading current and proposed class
revenues, and Phe dollar and percentage differences.

Summary of Currentand Propceed Rates -
For each rate class provide the current transmission cost vecovery rider rate and proposed transmission cost
recovery rider rate, the dollar difference, and percentage change.

Graphs

Fwsachcoeicumpmernpwddea bar graph of quarterly actual tteramission cost recovery tider costs
beginning January 06.

Also include the original projected cost for each quarter.

Also inciude the next period projections on the graph.

Typical Bill Comparisens
Provide a typical bill camparisan for each rate schedule affected by the proposed adiustments to the
fransmdizsion cost recovery rider.

Projected Tranamission Cost Recovery Rider Costs
For aach cost component inciude the monthly projected tramsmission cost recovery rider cost.

For each rate schedule provide the monthly projected cost.

Provide the projected transmission cost recovery rider rate calculations.
Provide all necessary support for the rate calculations, including support for demand ond energy
allocators.

Recorwiliation Adjustet

Provide ectual keansmisaion cost recovery rider costs for each component used to calculate the reconcilintion
adjustment,

Provide mwnihly revanues collechad from each rate schisduls.

Provide monthly over and undes recovery amounts,

Include all additional and necessary schedules for support, including, but not imited to:
*Carrying cost caleulation.
“Reconciliation of throughput to company financial records.
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4901:1-3707
4901:1-37-08
4901:1-37-09

Chapter 4901:1-37

Corporate Separation

Definitions.

Purpose and scope.

Applicability.

General provisions.

Applicatior.

Revisions and amendments.

Access to books and records.

Cost allocation manual (CAM).
Sale or transfer of generating assets.
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NEW CHAPTER
(rescind 4901:1-20-16)

4901:1-37-01 Definitions,

(A) "Affiliates” are companies that are related to each other due to common
ownership or control. The affiliate standards shall also apply to any internal
merchant function of the electric utility whereby the electric utility provides a
competitive service.

(B) “Commission” means the public utilities commission of Ohio.

(C} “Competitive retail electric service provider” means a provider of a competitive
retail electric service as defined in division (A)(4) of section 4928.01 of the
Revised Code.

(D)  “Electric services company” means an electric light company that is engaged on
a for-profit or not-for-profit basis in the business of supplying or arranging for
the supply of only a competitive retail electric service in this state. “Electric
services company” includes a power marketer, power broker, aggregator, or
independent power producer, but excludes an electric cooperative, municipal
electric utility, governmental aggregator, or billing and collection agent.

(B) *“Hlectric utility” has the same meaning as in division (A)(11) of section 4928.01
of the Revised Code.

(F)  “Employees” are all full-time or part-time employees of an electric utility or its
affiliates, as well as consultants, independent contractors, or any other persons
performing various duties or cbligations on behalf of or for an electric utility or
its affiliate.

(G) “Fully allocated costs” are the sum of direct costs plus an appropriate share of
indirect costs. ¥or purposes of these rules, the term “fully allocated costs” shall
have the same meaning as the term “fully loaded embedded costs” as that term
appears in division (A)(3) of section 4928.17 of the Revised Code.

(H) “Staff” means the staff of the commission or its authorized representative.
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4901:1-37-02  Purpose and scope.

(A} The purpose of this chapter is to require all of the state’s electric utilities to meet
the same standards so a competitive advantage is not gained solely because of
corpotate affiliation.

(B) This chapter is intended to create competitive equality, prevent unfair
competitive advantage, and prohibit the abuse of market power in furtherance
of the policy of the state of Ohio embodied in section 4928.02 of the Revised
Code.

(C) The commission may waive any requirement of Chapter 4901:1:37 of the
. Administrative Code for gouod cause shown.

(D) To ensure compliance with this chapter, examination of the books and records
of affiliates may be necessary.

(E)  Violations of this chapter shall be subject to section 4928.18 of the Revised Code.

(F)  The electric utility has the burden of proof to demonstrate compliance with this
chapter.

4901:1-3703  Applicability.

(A) The provisions of this chapter shall apply to the activities of the electric utility
and its transactions, or other arrangements, with its affiliates.

(B) The provisions of this chapter shall apply to any shared services of the electric
utilities with any affiliates.

(C) The provisions of this chapter shall also apply to the sale or transfer of
generating assets.

4901:1-37-04  General provisions.

(A)  Structural safeguards.
(1)  REach electric utility and its affiliates that provide services to customers

within the electric utility's service territory shall function independently
of each other.
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(2  Each electric utility and its affiliates that provide services to customers
within the electric utility's service territory shall not share facilities and
services if such sharing in any way violates paragraph (D) of this rule.

(3)  Cross-subsidies between an electric utility and its affiliates are prohibited.
An electric utility’s operating employees and those of its affiliates shall
work/ function independently of each other.

{4)  An electric utility may not share employees and/or facilities with any
affiliate, if the sharing, in any way, violates paragraph (D)} of this rule.

{(5)  An eleciric utility shall ensure that all shared employees appropriately
record and charge their time based on fully allocated costs,

(6) Transactions made in accordance with rules or regulations approved by
the federal energy regulatory commission, securities and exchange
commission, and the commission, which rules the eleciric utility shall
maintain in its cost allocation manual (CAM) and file with the
commission, shall provide a rebuttable presumption of compliance with
the costing principles contained in this chapter.

(B)  Separate accounting.

Each eleciric utility and its affiliates shall maintain, in accordance with generally
accepted accounting principles and an applicable uniform system of accounts,
books, records, and accounts that are separate from the books, records, and
accounts of its affiliates.

(C) Financial arrangements.

(1) Unless otherwise approved by the comumission, the financial
arrangements of an electric utility are subject to the following restrictions:

(8) Any indebtedness incurred by an affiliate shall be without
recourse to the electric utility.

(b}  An clectric utility shall not enter into any agreement with terms
under which the electric utility is obligated to commit funds to
maintain the financial viability of an affiliate.

(¢)  An electric utility shall not make any investment in an affiliate
under any circumstances in which the electric utility would be
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Hable for the debis and/or liabilities of the affiliate incurred as a
result of actions or omissions of an affiliate.

(d)  An electric utility shall not issue any security for the purpose of
financing the acquisition, ownership, or operation of an affiliate.

()  An electric utility shall not assume any obligation or liability 2s a
guarantor, endorser, surety, or otherwise with respect to any
security of an affiliate.

(i  An electric utility shall not pledge, mortgage, or use as collateral
any assets of the electric utility for the benefit of an affiliate.

(D) Code of conduct.

e

@

&)

(4)

The electric utility shall not release any proptietary customer information
{e.g. individual customer load profiles or billing histories) to an affiliate,
or otherwise, without the prior authorization of the customer, except as
required by a regulatory agency or court of law.

On or after the effective date of the chapter, the electric utility shall make
customer lists, which include name, address, and telephone number,
available on a nondiscriminatory basis to all nonaffiliated and affiliated
certified vetail electric service providers transacting business in its service
territory, unless otherwise directed by the customer. This provision does
not apply to customer-specific information, obtained with proper
authorization, necessary to fulfill the terms of a contract, or information
relating to the provision of general and administrative support services.

Employees of the electric utility's affiliates shall not have access to any
information about the eleciric utility's transmission or distribution
systems (e.g., system operations, capability, price, curtailments, and
ancillary services) that is not contemporaneously and in the same form
and manner available to a nonaffiliated competitor of retail electric
service,

An electric utility shall treat as confidential all information obiained from
a competitive retall electric service provider, both affiliated and
nonaffiliated, and shall not release such information, unless a competitive
retail electric service provider provides authorization to do s0 or unless
the information was or thereafter becomes available to the public other
than as a result of disclosure by the electric utility.
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(3)  The electric utility shall not tie (or allow an affiliate to tie) or otherwise
condition the provision of the electric wutility's regulated services,
discounts, rebates, fee waivers, or any other waivers of the electric
utility's ordinary terms and conditions of service, including but not
limited to tariff provisions, to the taking of any goods and/or services
from the electric utility's affiliates.

(6) The electric utility shall ensure effective competition in the provision of
retail electric service by avoiding anticompetitive subsidies flowing from
a noncompetitive retail electric service to a competitive retail electric
service or to a product or service other than retail electric service, and
vice versa,

(/) The electric utility, upon request from a customer, shall provide a
complete list of all competitive retail electric service providers operating
on the system, but shall not endorse any competitive retail electric service
providers or indicate that any competitive retail electric service provider
will receive preference because of an affiliate relationship.

(7)  The electric utility shall ensure retail electric service consumers protection
against unreasonable sales practices, market deficiencies, and market

power,

{8) Employees of the electric utility or persons representing the electric
atility shall not indicate a preference for an affilisted eleckric services
company.

{(10) The electric utility shall provide comparable access to products and
services related to tariffed products and services and specifically comply
with the following: :

(a)  An electric utility shall be prdhibibed from unduly discriminating
in the offering of its products and/or services,

(b) The electric utility shall apply all tariff provisions in the same
manner to the same or similarly situated entities, regardless of any
affiliation o nonaffiliation.

{c)  The electric utility shall not, through a tariff provision, a contract,
or otherwise, give its affiliates preference over nomaffiliated
competitors of retail electric service or their cusiomers in matters
relating to any product and/or service.
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(d)  The electric utility shall strictly follow all tariff provisions.

(e)  Bxcept to the extent allowed by state law, the electric utility shall
not be permitted to provide discounts, rebates, or fee waivers for
any retail electric service,

(11) Shared representatives or shared employees of the electric utility and
affiliated electric services company shall clearly disclose upon whose
behalf their public representations are being made.

(E) Emergency,

(1) Notwithstanding the foregoing, in a declared emergency situation, an
electric utility may take actions necessary t0 ensure public safety and
system reliability.

(2) The electric utility shall maintain a log of all such actions that do not
comply with this chapter, and such log shall be subject to review by the
commission and its staff.

4901:1-37-05  Application.

(A) Consistent with section 4928,17 of the Revised Code, an eleciric utility that
provides in this atate, either directly or through an affiliate, a noncompetitive
retail electric service and a competitive retail electric service (or a
noncompetitive retail electric service and a product or service other than retail
electric service) shall file with the commission an application for approval of a

proposed corporate separation plan.

(8) The proposed corporate separation plan shall, at a minimum, include the
following:

(1)  Provisions that maintain siructural safeguards.
() Provisions that maintain separate accounting.

(3) Identify and describe the financial arrangements between the electric
utility and all affiliates.

4) A code of conduct policy that complies with this chapter and that
employees of the electric utility and affiliates must follow.
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(6) Identify and describe any joint advertising and/or joint marketing
activities between the electric utility and an affiliate that the electric
utility intends to utilize, including when and where the name and logo of
the electric utility will be utilized, and explain how such activities will
comply with this chapter.

{6)  Provisions related to maintaining a cost allocation manual (CAM).

(7} A description and timeline of all planned education and training,
throughout the holding company structure, to ensure that electric utility
and affiliate employees know and can implement the policies and
procedures of this rule. The information shall be maintained on the
electric utilities” public website.

(8) A copy of a policy statement to be signed by electric utility and affiliate
employees who have access to any nonpublic electric utility information,
which indicates that they are aware of, have read, and will follow all
policies and procedures regarding limitation on the use of nonpublic
electric utility information. The statement will include a provision stating
that failure to observe these limitations will result in appropriate

disciplinary action.

(9 A description of the internal compliance monitoring procedures and the
methods for corrective action for complisnce with this chapter.

(10) Each electric utility shall name a compliance officer who will be the
contact for the commission and staff on corporate separation matters,
The compliance officer shall certify that the approved corporstion
separation plan is up to date and in compliance with the commission’s
rules and orders. The electric utility shall notify the commission and staff
of changes in the compliance officer,

{11) A detailed description outlining how the electric utility and its affiliates
will comply with this chapter. The format shall identify the provision
and then provide the description.

{(12) A detailed listing of the elecivic utility’s electric services and the eleciric
utility’s transmission and distribution affiliates’ electric seyvices.

(13) The electric utility shall establish a complaint procedure for issues

concerning compliance with this chapter, which, at a minimum, shall
include the following:
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(a)  All complaints, whether written or verbal, shall be referred to the
legal counsel of the utility or their designee.

(b) The legal counsel shall orally acknowledge the complaint within
five working days of its receipt.

() The legal counsel shall prepare a written statement of the
complaint that shall contain the name of the complainant and a
detailed factual report of the complaint, including all relevant
dates, companies involved, employees involved, and the specific
claim.

{d) The legal counsel shall communicate the results of the preliminary
investigation to the complainant in writing within thirty days after
the complaint was received, including a description of any course
of action that was taken.

{(¢)  The legal counsel shall keep a file in the CAM, in accordance with
rule 4901:1-37-08 of this chapter, of the written statements of the
complaints and resulting investigations required by paragraphs
(B)(13){(c) and (d) of this rule for a period of not less than three
years,

(§  This complaint procedure shall not in any way limit the rights of a
party to file a format complaint with the commission.

4901:1-37-06 Revisions and amendments.

{(A) Al proposed revisions and/or amendments to the electric utility’s approved
corporate separation plan shall be filed with the commission, and a copy of the
filing shall be provided simultancously to the director of the utilities
department.

(B) Except for proposals related to the sale or transfer of assets filed pursuant to rule
4901:1-37-09 of this chapter, if a filing to revise and/or amend the electric
utility’s corporate separagion plan is not acted upon by the comvnission within
sixty days after it is filed, the modified corporate separation plan shall be
deemed approved on the sixty-first day after filing.
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4901:1-37407 Access to books and records.

(A) The electric utility shall maintain records sufficient to demonstrate compliance
with. this chapter, and shall produce, upon the requeat of staff, all books,
accounts, and/or other pertinent records kept by an electric ufility or its
affiliates as they may relate to the businesses for which corporate separation is
required under section 4928.17 of the Revised Code, including those required
under section: 4928.145 of the Revised Code.

(B)  The staff may investigate such electric utility and/or affiliate operations and the
interrelationship of those operations at the siaff’s discretion. In addition, the
employees and officers of the electric utility and its affiliates shall be made
available for informational interviews, at a mutually agreed time and place, as
required by the staff to ensure proper separations are being followed.

(C) 1If such employees, officers, books, and records cannot be reasonably made
available to the staff in the state of Ohio, then upon request of the staff, the

appropriate electric utility or affiliate shall reimburse the commission for
reasonable travel expenses incurred.

4901:1-37-08  Cost allocation manual (CAM).

(A) Each electric utility that receives products and/or services from an affiliate
and/or that provides products and/or services to an affiliate shall maintain
information in the CAM, documenting how costs are allocated between the
electric utility and affiliates and the regulated and nonregulated operations.

(B) °  The CAM will be maintained by the electric utility.

{C) The CAM is intended to ensure the commission that no cross-subsidization is
occurring between the electric utility and its affiliates.

(D) The CAM will include:

(1)  An organization chart of the holding company, depicting all affiliates, as
well as a description of activities in which the affiliates are involved.

(2) A description of all assets, services, and products provided to and from
the electric utility and its affiliates.
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(@)  All documentation including written agreements, accounting bulletins,
procedures, work order manuals, or related documents, which govemn
how costs are allocated between affiliates. ’

(4) A copy of the job description of each shared employee.

(5) A list of names and job summaries for shared consultants and shared
independent contractors.

(6) A copy of all transferred employees’ (from the electric utility to an
affiliate or vice versa) previous and new job descriptions,

(7)  Alog of all complaints brought to the utility regarding this chapter,

(8) A copy of the minutes of each board of directors meeting, where it shall
be maintained for a minimum of three years.

{B) The method for charging costs and transferring asseta shall be based on fully
allacated costs,

(F)  The costs should be traceable to the books of the applicable corporate entity.

(G) The electric utility and affiliates shall maintain all underlying affiliate
transaction information for a minimum of three years.

(H) Following approval of a corporate separation plan, an eleciric utility shall
provide the director of the uiilities depariment (or their designee) with a
summary of any changes in the CAM at least every twelve months.

(0  The compliance officer designated by the electric utility will act as the contact
for the staff when staff seeks data regarding affiliate transactions, personnel
transfers, and the sharing of employees.

()  The staff may perform an audit of the CAM in order to ensure compliance with
this rule.

4901:1-37-09  Sale or transfer of generating assets, ,

(A) Consistent with division (E) of section 4928.17 of the Revised Code, an electric

utflity shall not sell or transfer any generating asset it wholly or partly owns
without prior commission approval.
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{(8) An eleciric utility may apply for commission approval to sell or transfer its
generating assets by filing an application to sell or transfer.

(C) Anapplication to sell or fransfer generating assets shall, at a minimum:

(1)  Clearly set forth the object and purpose of the sale or transfer, and the
terms and conditions of the same.

(2) Demonstrate how the sale or transfer will affect the current and future
standard service offer established pursuant fo section 4928.141 of the
Revised Code.

(3) Demonstrate how the proposed sale or transfer will affect the public
interest.

(D) Upon the filing of such application, the commission may fix a time and place for
a hearing if the application appears to be unjust, unreasonable, or niot in the
pablic interest.

(B) I after such hearing or in the case that no hearing is required, the commission is
satisfied that the sale or transfer is just, reasonable, and in the public interest, it
shall issue an order approving the application to sell or transfer.

(F)  Staff shall have access fo all books, accounts, and/or other pertinent records
maintained by the transferor and transferee as related to the application to sell
or transfer generating assets and in accordance with rule 4%01:1-37.07 of this
chapter.

1
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4901:1.38-01  Definitions.

(A)  “Affidavit” means a written declaration made under oath before a notary public
or other authorized officer.

(B)  “Commission” means the public utilities comumission of Chio.

(C) “Delta revenue” means the deviation resulting from the difference in rate levels
between the otherwise applicable rate schedule and the result of any economic
development schedule, energy efficiency schedule, or unique arrangement.

(D) “Beonomic Development,” for the purpose of this chapter, includes, but is not
limited to, incremental job creation, job retention, incremental capital investment,
incremental or retained load, and incremental or retained benefits (e.g., local and
state tax dollars, employment from business opportunities related to the core
business of the customer).

(B)  “Electric utility” has the same meaning as in division (A)(11} of section 4928.01 of
the Revised Code.

(F)  “Energy efficiency production facilities” means any customer that manufactures
or assembles products that promote the more efficient use of energy (ie., increase
the ratio of energy end use services (ie., heat, light and dxive power) derived
from a device or process to energy inputs necessary to derive such end use
services as compared with other devices or processes that are comunonly
installed to derive the same energy use services); or, any customer that
manufactures, assembles or distributes products that are used in the production
of clean, renewable energy.

(G) “Mercantile customer” means a commercial or industrial customer if the
electricity consumed is for nonresidential use and the customer consumes more
than seven hundred thousand kilowatt hours per year or is part of a national
account involving multiple facilities in one or more states.

(H) “Nonfirm electric service” means electric service provided pursuant to a
schedule filed under section 4905.30 of the Revised Code or pursuant to an
arrangement under secton 490531 of the Revised Cnde, which schedule or
arrangement includes conditions that may require the customer to curtail or
inferrupt electric usage during nonemergency circumstances upon notification
by the electric utility.

(I)  “Staff” means the staff of the commission or its authorized representative.
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4901:1-38-02  Purpose and scope.

(A) The purpose of this chapter is to facilitate the state’s effectiveness in the global
economy, to promote job growth and retention in the state, to ensure the
availability of reasonably priced electric service, to promote energy efficiency
and to provide means of giving appropriate incentives to technologies that can
adapt successfully to environmental mandates in furtherance of the policy of the
state of Ohio embodied in section 4928.02 of the Revised Code.

() The commission may waive any requirement of Chapter 4901:1-38 of the
Administrative Code for good cause shown.
4901:1-33-03  Economic development schedule.

(A) Each electric utility shall file an application for commission approval for an
economic development schedule applicable to new or expanding customers.

(1)  The filing shall include a standard application form for customers.

(2)  Each customer applying for the schedule must meet the criteria set forth in
paragraphs (a) to (h) below and must submit to the eleciric utility
verifiable information detailing how the criterla are met, and must
provide an affidavit from a company official as to the veracity of the
information provided.

{a) FEligible projects must be for non-retail purposes.

(b) At least twenty-five new, full-time jobs must be created within three
years of initial operations.

() The average hourly base wage rate of the new, full-time jobs must be
at least one hundred fifty pet cent of federal minimum wage.

(d) The project must have a fixed asset investment in land, building,
machinery/equipment, and infrastructure of at least five hundred
thousand dollars.

(e} Theapplicant must demonstrate financial viability.
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(ff The applicant must identify local (city, county), state, or federal
support in the form of tax abatements or credits, jobs programs, or
other incentives.

(g) The applicant must identify potential secondary and tertiary benefits
resulting from its project including, but not limited to, local /state tax
dollars and related employment or business opportunities resulting
from the location of the facility.

(h) The applicant must agree to maintain operations at the project site
for at least twice the term of the incentives.

{(B) EBach eleckric utility shall file an application for an economic development
schedule for the retention of existing customers likely to cease, reduce
operations, or relocate the operations out of state.

(1)  The filing shall include a standard application form for customess.

(2)  Each customer applying with the utility for the schedule must meet the
criteria set forth in paragraphs (a) to (g) below, must submit to the electric
utility verifiable information detailing how the criteria are met, and must
provide an affidavit from a company official as to the veracity of the
information provided,

(a) Eligible projecis must be for non-retail purposes.

(b) The number of full-time jobs fo be retained must be at least twenty-
five.

(f) The average billing load {in kilowatts to be retained) must be at least
two hundred fifty kilowatts,

(d) The electricity-intensity of the operations (i.e., the ratio of the cost of
electricity to the total operational expenses) must be at least ten per
cent.

(&) The customer must demonstrate that the cost of elactricity is a “major
factor” in its decision to cease, reduce, or relocate its facilities to an
out-of-state site. In-state relocations are not eligible. If the customer
has the potential to relocate to an out-of-state site, the site(s) must be
identified, along with the expected costs of electricity at the site(s)
and the expected costs of other significant expenses including, but
not limited o, labor and taxes.

3
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)

() The customer must identify any other local, state, or federal
assistance sought and/or received in order to maintain its current

operations.

(g) The customer must agree to maintain its current operations for the
term of the incentives.

Customer information provided to demonstrate eligibility under paragraphs (A)
and (B) of this rule shall remain confidential by the electric utility. Nonetheless,
the name and address of customers eligible for the schedules shall be public
information .

The staff shall have access to all customer and electric utility information related
to service provided pursuant to these schedules for periodic and random audits.

4901:1-38-04  Energy efficiency schedule.

(&)

Bach electric utility shall file an application for commission approval for an
energy efficiency schedule applicable to energy efficiency production facilities
with loads not more than one thousand kilowatts,

(1)  The filing shall include a standard application form for customers.

(2)  Bach customer applying with the utility for the schedule must meet the
criteria set forth in paragraphs (a) to (h) below and must submit to the
electric utility verifiable information detailing how the criteria are met,
and must provide an affidavit from a company official as to the veracity of
the information provided. ' B

(a) The customer must be an energy efficiency production facility as
defined in this chapter,

(b) Atleast ten new, full-time jobs must be created within three years of
initial operations.

(¢} The average hourly base wage rate of the new, full-time jobs must be
at least one hundred fifty per cent of federal minimum wage.

{d) Theload must be for no more than one thousand kilowatis.
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() The project must have a fixed asset investment in land, building,
machinery/equipment, and infrastructure of at least two hundred
fifty fhousand dollars.

(f) ‘The applicant must demonstrate financial viability.

(g) The applicant must identify local (city, county), state, or federal
support in the form of tax abatements or credits, jobs programs, or
other incentives.

(k) The applicant must agree to maintain operations at the project site
{or at Jeast twice the term of the incentives.

(B) The electsic utility shall file an application for an energy efficiency schedule that
recognizes the efforts by a customer with loads not more than one thousand
kilowatts to reduce its electricity consumption per unit of production.

(1)  The filing shall include a standard application form for customers,

()  Bach customer applying with the utility for the schedule must meet the
criteria set forth in paragraphs (a) to (e) below and must submit to the
electric utility verifiable information detailing how the criteria are met,
and must provide an affidavit from a company official as to the veracity of
the information provided.

(a) Eligible projects must be for manufacturing.

(b) The average billing load must be no more that one thousand
kilowatts,

() The customer must identify its capital investments and expenses
related to energy efficient measures. :

(d) The customer must provide sufficient financial data to illustrate that
it has reduced its electricity consumption per unit of preduction.

(&) The customer must agree that the electric utility may count the
reduction in electricity consumption attributable to its investments
and expenses toward its energy efficiency targets as set forth in
section 4928.66 of the Revised Code.

{C) Customer information provided to demonstrate eligibility under paragraphs (A)
and (B) of this rule shall remain confidential by the electric utility. Nonetheless,

5
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the name and address of customers eligible for the schedules shall be public
information.

(D)  The staff shall have acxess to all customer and electric utility information related
to service provided pursuant to these schedules for periodic and random audits.

4901:1-36-05  Unique arrangements,

(A) Notwithstanding rules 4901:1-38-03 and 4901:1-38-04 of thia chapter, an electric
utility may file an application pursuant to section 4905.31 of the Revised Code for
commission approval of a reasonable arrangement with one or more of its
customers, consumers, or employees.

(1)  An electric utility filing an application for commission approval of a
reasonable arrangement with one or more of its customers, consumers, or
employees bears the burden of proof as to the reasonableness of the
arrangement and shall submit to the commission verifiable information
detailing the rationale for the arrangement.

(2)  Upon the filing of such application, the commission may fix a time and
place for a hearing if the application appears to be unjust or unreasonable.

(3)  The arrangement is subject to change, alteration, or modification by the
commission,

(B) A mercantile customer, or a group of mercantile customers, of an electric utility
may apply to the commission for a reasonable arrangement with the electric
utility.

(1)  Each customer applying for an arrangement bears the burden of proof as
to the reasonableness of the arrangement and shall submit to the
commission and the electric utility verifiable information detailing the
rationale for the arrangement.

9 The customer shall provide an affidavit from a company official as to the
/ P
veracity of the information provided.

(3) Upon the filing of such application, the commission may fix a time and
place for a hearing if the application appears to be urjust or unreasonable.
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(4)  The arrangement is subject to change, alteration, or modification by the
commission.

Reasonable arrangements must reflect terms and conditions for circumstances for
which the electric utility’s tariffs have not already provided.

4901:1-38-06  Reporting requirements.

&)

(8)

Each customer served under any schedule or unigue arrangement established
pursuant to this chapter must submit an annual report to the electric utility no
later than April 30th of each year. The format of that report shall be determined
by the electric utility and staff such that a determination of the compliance with
the eligibility criteria can be determined.

The burden of proof to demonstrate on-going compliance with the schedule or
unique arrangement lies with the customer. The electric utility shall summarize
the reports provided by customers under paragraph (A) of this rule and submit
such summary to staff for review and audit no later than June 15th of each year.

4901:1-38-07 Level of incentives,

(A)

(B)

The level of the incentives associated with any schedule or unique arrangement
established pursuant to this chapter shall be determined as part of the
comumission’s review and approval of the applications filed pursuant to this
chapter.

Incentives may be based on, but not limited to:

(1) Demand discounts.

{2) Percentages of total bills, or portions of bills,

(3)  Direct contributions.

(4)  Reflections of cost savings to the electric utility.

(5)  Shared savings.

(6) Somecombination of the required criteria.
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D)

Upon commission approval of an application, the schedule or arrangement, as
approved, shall be:

(1)  Posted on the commission’s docketing information system.
(2}  Accessible through the commission’s web page.

(3)  Under the supervision and regulation of the commission, and subject to
change, alteration, or modification by the commission.

No customer shall be provided incentives from more than one schedule or
arrangement approved by the commission pursuant to this chapter.

4901:1-38408  Revenue recovery.

(4)

(®)

©

Each electric utility may apply for a rider for the recovery of certain costs
associated with its delta revenue i accordance with the following:

(1)  The rider is subject ko commission approval.

(2) The rider may be updated, by application to the commission, semi-
annually by the electric wtility. All data submitted in support of the rider
update is subject to commission review and audit.

(3)  The approval of the request for revenue recovery, including the level of
such recovery, is at the commission’s discretion and the application is
subject to change, alteration or modification by the commission.

(4  Upon the filing of such application, the commission may fix a time and
place for a hearing if the application appears to be unjust or unreasonable.

The electric utility may request recovery of administrative costs related to the
programs as part of the rider. Such request is subject to audit, review and
approval by the commission.

Any special arrangement in which incentives are given based upon cost savings
to the electric utility (including, but not limited to, nonfirm arrangements, on/off
peak pricing, seasonal rates, time-of-day rates, real-time-pricing rates) are not
subject to the delta revenue recovery mecharism.
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(D)

The amount of the revenue recovery rider shall be spread to all customers in
proportion to the current revenue distribution between and among classes,
subject to change, alteration, or modification by the commission.

4901:1-38-09  Failure to comply.

(4)

(B)

©

If the customer being provided with service pursuant to a schedule or unique
arrangement established pursuant to this chapter fails to substantially comply
with any of the criteria for eligibility, the electric utility after reasonable notice to
the customer shall terminate the arrangement unless otherwise ordered by the
commission.

The commission may also direct the electric utility to charge the customer for all
or part of the incentives previously provided by the electric utility.

If the customer is required to pay for all or part of the incentives previously

provided, such amounts shall be reflected in the calculation of the revenue
recovery rider established pursuant to rule 4901:1-38-08 of this chapter.
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BEPORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for )
Standard Service Offer, Corporate Separation, )
Reasonable Arrangements, and Transmission )
Riders for Electric Utilities Puxsuant to
Sections 4928.14, 4928.17, and 4905.31,
Revised Code, as amended by Amended
Substitute Senate Bill No. 221.

)  Case No. 08-777-EL-ORD
)
)
)

EINDING AND ORDER
The Commission finds;

BACKGROUND:

On July 7, 1999, the governor of the state of Ohio signed Amended Substitute
Senate Bill No. 3 (SB 3). That legislation, among many things, established a starting date
for competitive retail electric service in the state of Ohic and provided for the
establishment of market development periods (MDP) for each electric utility. After the
MDP, pursuant to Section 4928.14(A), Revised Code, as originally enacted into law, each
electric utility was required to provide . consumers, on a comparable and
nondiscriminatory basis within its certified territory, 2 market-based standard service
offer (MBSSO) to maintain essential electric service to consumers, including a firm supply
of electric generation service. Pursuant to Section 4928.14(B), Revised Code, each electric
utility was required to offer customers within its certified territory an option to purchase
competitive retail electric service after its MDP ends, the price of which is to be
determined through a competitive bidding process (CBF). On December 17, 2003, the
Commission issued a Finding and Order in Case No. 01-2164-EL-ORD which adopted,
with certain modifications, staff's proposed rules for processing applications to establish
the MBSSO and CBP in Chapter 4901:1-35-01, Ohio Administrative Code (O.A.C.}.

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No.
221 (SB 221) amending various provisions of 5B 3. Among those amendments were
changes to Section 4928.14, Revised Code, to establish a standard service offer (S50);
Section 4905.31, Revised Code, to approve reasonable arrangements and utility schedules;
and Section 4928,17, Revised Code, to establish corporate separation plans. Pursuant to
the amended language of Section 4928.14, Revised Code, electric utilities are required to
provide consumers with an SO, consisting of either a market-rate offer (MRO} or an
electric security plan (ESP). The SSO shall serve as the electric utility’s default S50.
Electric utilities may apply simultaneously under both options; however, at 2 minimum,
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the first S50 application must include an application for an BSP. The amendments to
Section 490531, Revised Code, modify the applicability of reasonable arrangements and
the amendments to Section 492817, Revised Code, impose additional requirements on
electric utilities relating to the transfer of assets.

The staff of the Commission (Staff) has proposed a complete rewrite of Chapter
4901:1-35, O.A.C., and its incorporated appendices, which include procedural requirements
for filing applications for an MRO and ESP as well as filing requirements for such
applications in accordance with 5B 221. The Staff has also proposed Chapter 4501:1-36 to
establish procedures for the implementation of wansmission riders and Chapter 4901:1-38
10 establish procedures for approving reasonable arrangements between the electric utility
and customers, Further, the Staff is proposing to rescind Rule 4901:1-20-16, O.A.C., and
revise and place the existing Commission requirements in a stand-alone Chapter 4901:1-37
to address electric utility corporate separation between affiliated entities, as well as new SB
221 requirements. '

On July 2, 2008, the Comumission jssued an eniry requesting comments from interested
persons to assist in the review of Staff's proposed Chapters 4901:1-35 through 4901:1-38.
Comments and/or reply comments were filed in this docket by the following parties:

Ohio Hospital Association

Ohio Home Builders Association, Inc.

The Greater Cincinnati Health Council

City of Cleveland

Kraft Foods Global, Inc,

Alliance for Real Energy Options

Colurnbus Southern Power Company and Ohio Power Company (AEP Ohio)

Ohio Bnergy Group, Chemistry Technology Council, Ohio Cast Metals Association,
Ohio Hospital’s Association, Ohio Aggregates and Industrial Minerals
Association and Ohio Manufacturers’ Association (OEG)

Ohio Consumer and Environmental Advocates (OCEA)

Duke Energy Ohio, Inc. (Duke)

Ohio Environmental Council

Kroger Company, Inc.

Nucor Steel Marion, Inc.

City of Cincinnati

Ohio Edison Company, The Cleveland Electric Iluminating Company and The
Toledo Edison Company (FirstEnergy)

Council of Small Enterprises

Dayton Power and Light Company

Ohio Parm Bureau Federation

Ohio Association of School Business Officials, the Ohio School Boards Association
and The Buckeye Association of School Administrators

OCC Appx. 000060
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Northeast Ohio Public Energy Council
Ormet Primary Aluminum Company
Recycled Energy Development, LLC
Industrial Energy Users-Ohio (IEU)

DISCUSSION:

After reviewing the Staff's proposal, initial comments, and reply comments, the
Commission will adopt new Chapters 4901:1-35, 4901:1-36, 4901:1-37, and 4901:1-38 as
attached to the order. Further, the Commission will rescind existing Chapter 4901:1-35
and Rule 4901:1-20-16, O.A.C. In this order, we will only address the more salient
comments. In some respects, we agree with certain comments and have incorporated
them into our rules without specifically addressing such changes in this Finding and
Order. To the extent that a comment was raised and is not addressed in this order or
incorporated into our adopted rules, it has been rejected.

Chapter 4901:1-35:

The Commission has made several changes to Staff's proposed Chapter 4901:1-35,
based upon our review of the comments and our interpretations of SB 221. With regard to
Rule 4901:1-35-01,1 Definitions, the Commission has modified Staff’'s proposed definition
in Rule 4901:1-35-01(E) “electric security plan,” to recognize that such plans may relate to
matters other than electric generation service as provided for in Section 4928.143, Revised
Code.

With respect to Rule 03, Filing and Content of Application, the Commission has
reorganized the structure of this rule. OCEA believes that the appendices should be
incorporated into the rules rather than as appendices so that they are readily obtainable to
interested persons. Inasmuch as a good deal of Appendices A and B to this rule, which
involve the content of SSO applications, are substantive directives to the electric utilities,
the Comrnission has decided to delete the appendices and incorporate the requirements of
the appendices into Rules 03(B) and (C) of this chapter. Rule 03(B) now contains the
requirement formerly set forth in Appendix A and Rule 03(C) now contains the
requirements formerly set forth in Appendix B. The Commission has also modified
language in Rule 03 to reflect that provisions of an SSO application must be “consistent
with” instead of “achieve” the policies of the state as set forth in divisions (A} to (N) of
Section 4928.02, Revised Code, recognizing the need for flexibility in attempting to satisfy
those policies.

1  Hereafter, the Commission will refer to specific rales by thelr Iast two numbers instead of the full code
gection being discussed in each subsection of the Finding and Order.
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With regard to former Appendix A, AEP Ohio and FirstEnergy indicated that items
(A)(2) and (A)(3) go beyond the scope of SB 221. We disagree. The language as originally
proposed by Staff is useful in describing the requirements necessary to falfill the meaning
of SB 221, and we are retaining it largely in the form in which it was proposed. OCEA
proposes an extensive addition to both Appendix A and Appendix B, that would provide
a list of items that an electric utility must consider in developing a generation supply
procurement plan. Although we find OCEA’s suggestion to be overly proscriptive, we
agree that the electric utility should demonstrate its consideration of alternatives in
development of its CBP plan. We have therefore amended section (B) of former Appendix
A accordingly.

The Commission has received various comments and proposed revisions with
regard to former Appendix B, Requirements for Electric Security Plans, and Rule 10,
Anmual Review of Electric Security Plans. Many parties found that the original language
in the “ Additional Requirements Information” section of Appendix B did not clearly make
the proper distinctions between the two different situations calling for an earnings review,
and we have re-written this section to clarify this matter. In terms of substantive
recommendations, the OEG has proposed extending the comment period from the
proposed 30 days to 60 days, to enable consideration of the information contained in the
Federal Energy Regulatory Commission (FERC) Form 1 which is generally available at the
end of April. Also, all of the electric utilities objected to the requirement that they provide
information on a functionalized basis, although these objections were not identical in
nature, In consideration of these objections, we recognized that the income statement and
balance sheet information which was being sought is satisfactorily contained in the FERC
Form 1 and the Securities and Exchange Commission (SEC) 10-K. Therefore, we are
changing the date for the submission of the filing for the annual review from April 1 to
May 15. Further, proposed Rule 4901:1-35-10 and former Appendix B have been revised
based on the comments discussed above.

Among the general requirements for ESPs in former Appendix B, first section
provision (B) requires that an electric utility provide pro forma financial projections of the
effect of the ESP's implementation upon the utility. The OCEA and the OBG filed
commenis suggesting that this requirement include supporting material, workpapers, and
explanations of assumptions used. The comments of AEP Chio, however, argue that the
requirement of pro forma financial information is without basis in statute and constitutes
improper prospective evaluations of the significantly excessive earnings test and should
thus be deleted.

We agree with OCEA and OEG that any quantitative projection can be understood
and be useful only if the basis for the projection is also available and have added this
requirement, We reject AEP Ohio’s characterization of this information as constituting an
excess earnings test. An BSP is quite complex, with many aspects to be decided, and these
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decisions should be made in the context of all available information. The Commission,
throughout its history, has been charged with consideration and balancing of the
competing interests of various stakeholders, a process which requires knowledge and
understanding of the possible effects of decisions on various parties. AEP Ohid’s
argument would have the Commission, and the public, flying blind in this regard, and
could jeopardize the sense of fairness and legitimacy of the process. We would also
observe that none of the other electric utilities objected to this provision or interpreted it as
an excess earnings test.

Former Appendix B, second section tifled Specific Information, paragraph (B)
provides requirements for a utility which is seeking to include unavoidable surcharges for
certain expenditures pursuant to division (B)(2)(b) and (B)(2){c) of Section 4928.143,
Revised Code. Duke proposes “a bidding process appropriate for the dedication to load of
existing assets, rather than newly constructed assets.” We disagree with this proposal.
We believe that the impetus for these provisions of SB 221 was a concern that the market
might not provide sufficlent means for the creation of additional generation resources
which might be needed in the future. Existing resources are already available to Ohio
consumers through the market.  Consequently, we will not include Duke’s
recommendation into these rules.

One last area of former Appendix B that the Commission finds worthy of discussion
is the second section titled Specific Information, paragraph (G). OCEA has made a large
number of recommendations as preconditions for cost recovery. Many of these provisions
go beyond informational filing requirements and have the effect of predetermining the
outcome of the Commission’s review. However, we agree with OCEA that proposed sub-
section (G)(3) should include a description of the utility’s efforts to mitigate stranded
investment with respect to its modernization plan, and we have therefore added such
language at the end of the corresponding provision in Rule 03,

Based on the comments, the Commission finds that each electric utility should
submit with its SSO application a proposed notice for newspaper publication describing
the application and the rate impacts, Such requirement has been added fo Rule 04(B).

Chapter 4901:1-36, Transmission Cost Recovery

The Commission hag made some minor changes to proposed Chapter 4901:1-36.
Among the changes, the Commission revised Rule 03 based on the comments of Duke and
FirstBnergy. They requested that the Cominission clarify that the costs of consultants
retained by the Staff be recoverable through the transmission cost recovery rider, The
Commission has amended this rule accordingly. With respect to Rule 04, IEU
recommended that the Commission include a requirement in this rule that electric utilities
must include offsetting benefits in the calculation of the rider, The Commission agrees
with this recommendation and revised the rule.
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Chapter 4901:1-37, Corporate Separation Rules

As for proposed Chapter 4901:1-37, which establishes corporate separation rules,
numerous comments focused on general corporate separation prohibitions and the
reporting requirements of the electric utility (including the information maintained in the
electric utility’s cost allocation manual), and recommended modifications to the proposed
rules to expand the existing provisions and provide additional detail. However, most of
these comments merely repeated, rephrased, or relocated the existing requirements or
provisions set forth in Staff’s proposed rules. Accordingly, the Commission reviewed the
recommendations and has clarified or expanded Staff's proposed rules where necessary.

Similarly, comments were filed that recommended an expansion of the complaint
procedures and remedies set forth in Staff's proposed rules. The Commission finds that
such an expansion is unnecessary. Section 4928.18 of the Revised Code clearly enumerates
the appropriate complaint process concerning violations of corporate separation plans
established pursuant to section 4928.17 of the Revised Code and the Commission’s rules
and orders, as well as applicable remedies. Additionally, Rule 02(E) of Staff’s proposed
rules reference the pertinent statutory provision for violations of Chapter 4901:1.37, O.AC

OCEA proposed modifications to proposed Rule 09, that would require mandatory
hearings regarding all applications to sell or transfer an electric utility’s generating asset
that it wholly or partly owns. With the exception of those transactions which would alter
the jurisdiction of the Comumission over a generation asset, the Comumission agrees with
Staff that the decision to hold an evidentiary hearing should be discretionary, decided on a
case-by-case basis. The Commission may receive applications that are classified as a
transfer in ownership, but that may not necessarily require a hearing. Under OCEA's
proposal, a slight change in the percentage of ownership of a small generating asset
among two electric utilities would trigger a hearing, regardless of whether there is
participation, or even interest, by other parties in the proceeding. Such a result is
unnecessary and burdensome on the parties involved, Staff, and the Cornmission.

Throughout the rules, OCEA requests that all parties receive the same access as
Staff to the hooks, accounts, and records of the electric utility and affiliates. While the
Commission does not believe any modifications to the proposed rules ate wartanted, the
Commission notes that the proposed rules do not limit a party’s right to discovery in a
pending proceeding pursuant to the Commission’s rules of practice.

With the adoption of the new corporate separation chapter, the Commission
clarifies that each electric utility must file, within sixty days of the effective date of this
chapter, an application for approval of its proposed corporate separation plan as outlined
in proposed Rule 05. Upon approval of its corporate separation plan, the electric utility
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ghall file the plan in its “TRF” docket, and maintain a current version of its approved plan
in that docket.

Chapter 4901:1-38, Reasonable Arrangements

The last chapter being considered in the docket is Chapter 4901:1-38, Reasonable
Arrangements, The Commission has made various revisions to this chapter after
considering the comments that have been filed, The Commission has determined that it is
necessary to approve all reasonable arrangements entered into between the electric utility
and one or more of jts customers. Accordingly, all references to standard schedules have
been removed and the chapter has been modified accordingly.

With respect to proposed Rules 03(A)(2)(d} and 04{A)(2)(e) regarding eligibility
requirements for customers to be served under economic development and energy
efficiency arrangements, some commenters requested that the Commission remove the
criterion for fixed asset investment. The Commission recognizes that the primary focus of
these arrangements is to create jobs. Since it is possible that jobs can be created without
additional investments in fixed assets, the criterion requiring a fixed asset investment in
land, buildings, machinery/equipment, and infrastructure has been removed. In addition,
certain commenters have expressed a concern that the criterion that the customer must
have an electric intensity of at least 10% as set forth in proposed Rule 03(B)(2)(d) is
unrealistic. The Commission finds that this criterion is not necessary on a stand-alone
basis because such considerations can be incorporated into the demonstration that the cost
of electricity is a major factor in the decision to cease, reduce, or relacate operations.

With respect to proposed Rule 04(A), the criterion that the energy efficiency
arrangements be applicable to facilities with loads of not more than one thousand
kilowatts has been removed. The Commission agrees with those commenters that believe
that there should be no load maximum load for eligibility, The Commission has also
determined that division (B) of proposed Rule 04 should be deleted. The rule required the
electric utility to file an application for an energy efficiency schedule that recognized the
efforts by a customer to reduce its electricity consumption per unit of production. There
was uncertainty as to how the baseline would be established and how the ratio of
electricity consumption to unit of output would be measured, monitored, and valued.
Several parties commented that there was no basis for this rule in 5B 221 and that it should
be deleted. Parties commented that a third-party specialist would be required to do the
evalnations. OCC argues that such a schedule would dilute the value of the other energy
efficiency provisions of 5B 221. The Commission finds that the rule is problematic and
should not be implemented as proposed in the rules for comment. '

The Commission also received comments regarding proposed Rule 07(D). The
proposed rule set forth that no customer shall be provided incentives from more than one
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arrangement under this chapter. Commenters did not see the necessity for this provision
and believe it should be eliminated. The Commission has determined that it can look at
each arrangement on a case-by-case basis and deleted this provision,

Lastly, based upon comments received, the Commission has revised proposed Rule 08
which addresses cost recovery for the delta revenue related to reasonable arrangements,
With respect to division (C) of Rule 08, rather than disaliow any delta revenue recovery of
arrangements which are based upon cost savings to the electric utility, the rule has been
modified to reflect that any such cost savings be reflected as an offset to the recovery of
delta revenues. Also some comments recommended that the Commission revise
paragraph (A)(3) of this rule to reflect that the recovery of delta revenue is not up to
Commission discretion, We disagree, Section 4905.31(E), Revised Code, provides for the
filing of an application to recover costs incurred and revenue forgone; however, filings still
must be approved by the Commission as set forth in Section 4905.31, Revised Code.
Accordingly, we will not adopt the recommendations on this point.

CONCLUSION:

The Commission finds that the rules proposed by Staff should be approved as
modified by this order. Attached is a copy of the rules adopted.

The Commission notes that the rules being approved by this order are over 40
pages. While the Commission finds that a hard copy of this entry should be served upon
all stakeholders, we believe that, rather than mail hard copies of the rules to the
stakeholders, it would be prudent and more efficient to provide a web address where the
attachment can be accessed. Accordingly, interested entities can access the attachment by
going to the Commission’s web site at www.puco.ohio,pov/PUCO/Rules, and clicking on
the link to Staff's Proposed Rules for Electric Utility Standard Service Offer, Corporate
Separation, Reasonable Arrangements, and Transmission Riders to implement Senate Bill
221, ¥f an entity has questions regarding how to access the attachment or does not have
access to the internet, it may contact the Comumission’s Docketing Division at (614) 466-
4095, Monday through Friday between the hours of 7:30 a.m. and 5:30 p.m.

ORDER:
It ig, therefore,
ORDERED, That the aitached rules are hereby adopted. Itis, further,

ORDERED, That existing Chapter 4901:1-35, O.A.C,, and Rule 4901:1-20-16, O.A.C,
are rescinded. 1t is, further,
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ORDERED, That attached new Chapters 4901:1-35, 4901:1-36, 4901:1-37, and 4901:1-
38 should be filed with the Joint Committee on Agency Rule Review, the Secretary of State,
and the Legislative Service Commission in accordance with divisions (D) and (E) of
Section 111,15, Revised Code. 1t is, further,

ORDERED, That the final rules be effective on the earliest day permitted by law.
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-35,
4901:1-36, 4901:1-37, and 4901:1-38 shall be September 30, 2013. It is, further,

ORDERED, That a copy of this entry, without the attachments, be served upon all
patties filing comments in this docket and all interested parties of record.

THE PUBLIC PTILITIES COMMISSION OF OHIO

Alan R, Schriber, Chairman

Paul i Centolella Ronda Hartman'er

l“

O Lt 2 Ctdents

¢ Cheryl 1. Roberto

KWB:ct

Entered in the Journal

SEP 172008

Reneé J. Jenkins
Secretary
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4901:1-35-02
4901:1-35-03
4901:1-35-04
4901:1-35-05
4901:1-35-06
4901:1-35-07
4901:1-35-08

4901:1-35-09
4901:1-35-10
4901:1-35-11

Chapter 4901:1-35
Flectric Utility Standard Service Offer

Definitions.

Purpose and scope.

Biling and contents of applications.

Service of application.

Technical conference.

Hearings.

Discoverable agreements. 7

Competitive bidding process requirements and use of independent
third party.

Electric security plan fuel and purchased power adjustments.

Annual review of electric security plan.

Competitive bidding process ongoing review and reporting
requirements.
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4503:1-35-01 Definitions.
(A) "Application" means an application for standard service offer pursuant to this chapier.
(B) "Commission” means the public utilities commission of Ohio.

(C) "Competitive bidding process” means a bidding process established pursuant to section
4928.142 of the Revised Code.

(D) “Dynamic Retail Pricing” means a refail rate design which includes prices that can change
based on changes in wholesale electricity prices, power system conditions, or the marginal
cost of providing electric service.

(E) "Electric utility" shall have the meaning set forth in division (A)(11} of section 4928.01 of
the Revised Code.

(F) "Blectric security plan" means an eleciric ulility plan for the supply and pricing of electric
generation service including other related matters pursuant to section 4928.143 of the
Revised Code.

(G) “First application for a market rate offer” means the application filed under section
4928.142 of the Revised Code by an electric utility that has not previously implemented an
approved market-rate offer.

() "Market development period” shall have the meaning set forth in division (A)(17) of section
4928.01 of the Revised Code,

(D "Market-rate offer" means an electric utility plan for the supply and pricing of electric
generation service pursuant to section 4928.142 of the Revised Code.

(J) "Person” shall have the meaning set forth in division (A)(24) of section 4928.01 of the
Revised Code.

(X) "Rate plan" means an electric utility's standard service offer approved by the commission
prior to January 1, 2009, that established rates for electric service at the expiration of an
electric wtility's market development period.

(L) "Standard service offer” means an electric utility offer to provide consumers, on a
comparable and nondiscriminatory basis within its certified temitory, all competitive retail
electric services necessary to maintein essential electric service to consumers, including a
firm supply of electric generation service.

(M) "Staff" means the staff of thie commission or its authorized representatives,

OCC Appx. 000069

AN N,



4901:1-35

(N} “Time Differentiated Pricing” means & retail rate desigi:l which incledes differing prices
based upon the time that electricity is used in order to reflect differences in expected costs or

wholesale electricity prices in different time periods.
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4901:1-35-02 FParpose and scope.

{A) Pursuant to division (A) of section 4928.141 of the Revised Code, beginning January 1,
2009, each eleciric utility in this state shall provide consumers, on a comparsble and
nondiscriminatory basis within its certified territory, a standard service offer (SS0) of all
compelitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service. Pursuant to this chapter,
an electric utility shall file an application for commission approval of an 880. Such
application shall be in the form of an electric security plan or market rafe offer pursuant to
sections 4928.142 and 4928.143 of the Revised Code. The purpose of this chapter is to
establish rules for the form and process under which an electric utility shall file an
application for an SSO and the commission's review of that application.

(B) The commission may waive any requirement of Chapter 4901:1-35 of the Administrative
Code for good cause shown.
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4901:1-35-03 Filing snd contents of applications.

Each electric utility in this state filing an application for a standard service offer (SSO) in the
form of an electric security plan (ESP), a market-rate offer (MRO), or both, ghall comply with
the requirements set forth in this rule.

(A) 8SO applications shatl be case captioned as (XX-XXX-BL-850). Twenty copies plus an
original of the application shall be filed, The application must include a complete set of
direct testimony of the electric utility personnel or other expert witnesses. This testimony
shall be in question and answer format and shall be in support of the electric utility's
proposed application. This testimony shall fully support all schedules and significant issues
identified by the electric utility.

(B) An SSO application that contains 2 proposal for an MRO shall comply with the requirements
set forth below.

(1) The following electric utility requirements are to be demonstrated in a separate section of
the standard service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its {ransmission
affiliate, belongs to at least one regional transmission organization (RTO) that has
been approved by the federal energy regulatory commission; or, if the electric
utility or its transmission affiliate does not belong to an RTO, then the electric
utility shall demonstrate that slternative conditions exist with regard to the
transmission system, which inctude non-pancaked rates, open access by generation
suppliets, and full interconnection with the distribution grid.

(b) The electric wtility shall establish one of the following: that its RTQ retains an
independent market monitor that has the ability to identify any potential for a
market participant or the electric utility to exercise market power in any energy,
capacity, and/or ancillary service markets, whether such market is administered by
the RTO or whether it is a bilateral market, by virtue of access to the RTO and the
market participant's data and personnel, and that has the authority and ability to
effectively mitigate the conduct of the market participants so as fo prevent or
preclude the exercise of such market power by any market participant or the
electric utility; or, if no such market monitor exists, the electric utility shall
demonstrate that an equivalent function exists which can monitor, identify, and
mitigate conduct associated with the exercise of such market power.

(¢) The eleciric wiility shall demonstrate that an independent and relisble source of
electricity pricing information for any product or service necessary for a winning
hidder to fulfill the contractual obligations resulting from the competitive bidding
process (CBP) is publicly available, The information may be offered through a pay
subscription service, but the pay subscription service shall be avsilable to any
person requesting it, and the information shall be sufficiently reliable and available
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for use in a proceeding before the commission. The published information shall be
representative of prices and changes in prices in the electric utility's electricity
market, and shall identify pricing of on-peak and off-peak energy products that
represent contracts for delivery, encompassing a time frame beginning at least two
years from the date of the publication, The published information shall be updated
on at least a monthly basis.

(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised
Code, an electric utility shall file a plan for a CBP with the commission. The electric
utility shall provide justification of its proposed CBP plan, considering alternative
possible methods of procurement. Each CBP plan that is to be used to establish an
MRO shall include the following:

(a) A complete description of the CBP plan and testimony explaining and supporting
each aspect of the CBP plan, The description shall include a discussion of any
relationship between the wholesale procurement process and the retail rate design
that may be proposed in the CBP plan. The description shall inciude & discussion
of alternative methods of procurement that were considered and the rationale for
selection of the CBP plan being presented, The description shall also include an
explanation of every proposed non-avoidabie charge, if any, and why the charge is
proposed to be non-avoidable.

(b) Pro forma financial projections of the effect of the CBP plan's implementation,
including implementation of division (D) of section 4928,142 of the Revised Code,
upon generation, ransmission, and distribution of the electric utility or its affiliates,
to the extent that impacts on affiliates are ascertainable by the electric utility, for
the duration of the CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class
and rate schedules for the duration of the CBP plan. The electric utility shall
clearly indicate how projected bid clearing prices used for this purpose were
derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent
competitive solicitation that is consistent with and advances the policy of this sfate
as delineated in divisions (A) to (N} of section 4928.02 of the Revised Code.

(¢) Detailed descriptions of the customer load(s) to be served by the winning bidder(s),
and any known factors that may affect such customer loads. The descriptions shall
include, but not be limited to, load subdivisions defined for bidding purposes, load
and rate class descripiions, cusiomer load profiles that include historical hourly
foad data for each load and rate class for et least the two most recent years,
applicable tariffs, historical shopping data, and plans for mesting targets pertaining
to load reductions, energy efficiency, renewable energy, advanced energy, and
advanced energy technologies. If customers will be served pursuant to time-
differentiated or dynamic pricing, the descriptions shall include a summary of
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available data regarding the price elasticity of the load. Any fixed load profiles to
be served by winning bidder(s) shall be described.

(f) Detailed descriptions of the generation and related services that are to be provided
by the winning bidder(s). The descriptions shall include, at & minimum, capacity,
energy, transmission, ancillary and resource adequacy services, and the term during
which generation and related services are to be provided. The descriptions shall
clearly indicate which services are to be provided by the winning bidder(s) and
which services are to be provided by the electric utility.

(g) Draft copies of all forms, contracts, or agreements that must be executed during or
upon completion of the CBP.

(h) A clear description of the proposed methodology by which all bids would be
evaluated, in sufficient detail so that bidders and other observers can ascertain the
evaluated result of any bids or potential bids.

(i} The CBP plan shall include a discussion of time-differentiated pricing, dynamic
retail pricing, and other alternutive retail rate options that were considered in the
development of the CBP plan. A clear description of the rate structute ultimately
chosen by the electric utility, the electric utility’s rationale for selection of the
chosen rate structure, and the meihodology by which the electric utility proposes to
convert the winning bid(s) to retail rates of the electric utility shall be included in
the CBP plan.

{;) The first application for a market rate offer by an electric utility that, as of July 31,
2008, directly owned, in whole or in part, operating electric generation facilities
that had been used and useful in this state shall include r description of the electric
utility's proposed blending of the CBP rates for the first five years of the market
rate offer pursnant to division (D) of section 4928,142 of the Revised Code. The
proposed blending shafl show the generation service price(s) that will be blended
with the CBP determined rates, and any descriptions, formulas, andfor tables
necessary to show how the blending will be accomplished. The proposed blending
shall show all adjustments, to be made on a quarterly basis, included in the
generation service price(s) thet the eleciric ntility proposes for changes in costs of
fuel, purchased power, portfolio requirements, and envisonmental compliance
incurred during the blending period. The electric utility shall provide its best
current estimate of anticipated adjustment amounts for the duration of the blending
petiod, and compare the projected adjusted generation service prices under the CBP
plan to the projected adjusted generation service prices under its proposed electric
security plan,

{k) The electric utility's application to establish a CBP shall include such information as
necessary to demonstrate whether or not, as of July 31, 2008, the electric utility
directly owned, in whole or in part, operating electric generation facilities that had
been used and useful in the state of Ohio.
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(1) The CBP plan shall provide for funding of a consultant that may be selected by the
commission {0 assess and report to the coramission on the design of the solicitation,
the oversight of the bidding process, the clarity of the product definition, the
fairness, openness, and transperency of the solicitation and bidding process, the
market factors that could affect the solicitation, and other relevant criteria as
directed by the commission. Recovery of the cost of such consultant(s) may be
included by the electric utility in its CBP plan.

(m) The CBP plan shall include a discussion of generation service procurement options
that were considered in development of the CBP plan, including but not limited to,
portfolio epproaches, staggered procurement, forward procurement, electric utility
participation in day-ahead and/or real-time balancing markets, and spot market
purchases and sales. The CBP plan shall also include the rationale for selection of
any or all of the procurement options.

(n) The electric utility shall show, as a past of its CBP plan, any relationship between
the CBP plan and the electric utility's plans to comply with alternative energy
portfolio requirements of section 4928.64 of the Revised Code, and energy
efficiency requirements and peak demand reduction requirements of section
492866 of the Revised Code. The initial filing of a CBP plan shall inciude a
detailed account of how the plan is consistent with and advances the policy of this
state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code,
Following the initial filing, subsequent filings shall include a discussion of how the
state policy continues to be advanced by the plan.

(3) The electric utility shall provide a description of its corporate sepatation plan, adopted
pursuant to section 4928.17 of the Revised Code, including but not limited to, the
current status of the corporate sepatation plan, a detailed list of all waivers previously
issued by the Commission to the electric utility regarding its corporate separation plan,
and 2 timeline of eny anticipated revisions or amendments to its current corporate
separation plan on file with the Commission pursuant to Chapter 4901:1-37 of the
Administrative Code. :

(4) A description of how the electric wiility proposes 1o address governmental aggregation
programs and implementation of divisions (I) and (7) of section 4928.20 of the Revised
Code.

(C) An SS0 application that contains a proposal for an ESP shall comply with the requirements
set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each aspect
of the ESP,

(2) Pro forma financial projections of the effect of the ESP's implementation upon the
electeic wtility for the duration of the ESP, together with testimony and work papers

OCC Appx. 000075



4901:1-35 8

sufficient to provide an understanding of the assumptions made and methodologies used
in deriving the pro forma projections.

(3) Projected rate impacts by customer class/rate schedules for the duration of the ESP,
including post-ESP impacts of deferrals, if any.

(4) The electxic utility shall provide a description of its corporate separation pian, adopted
pursuant to section 4928.17 of the Revised Code, including, but not limited fo, the
current status of the corporate separation plan, a detailed list of all waivers previously
issued by the commission to the electric utility regarding its corporate separation plan,
and a timeline of any anticipated revisions or amendments to iis curvent corporate
separation plan on file with the commission pursuant to Chapter 4901:1-37 of the
Administrative Code,

(5) Division (A)X(3) of section 4928.31 of the Revised Code required each electric utility to
file an operational support plan as & part of its electric transition plan. Each electric
utility shall provide a statement as to whether its operational support plan has been
implemented and whether there are any outstanding problems with the implementation.

(6) A description of how the electric utility proposes to address governmental agpregation
programs and implementation of divisions (I} and (J) of section 4928.20 of the Revised
Code.

(7 A description of the effect on large-scale governmental aggregation of any unavoidable
generation charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is consistent
with and advances the policy of this state as delincated in divisions (A) to (N) of section
4928.02 of the Revised Code. Following the initial filing, subsequent filings shall
include how the state policy is advanced by the ESP,

(9) Specific Information

Division (B)(2) of Section 4928.143 of the Revised Code authorizes the provision or
inclusion in an ESP of a number of features or mechanisms. To the extent that an
electric utility includes any of these features in its ESP, it shell file the corresponding
information in its application.

(a} Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the automatic recovery of fuel, purchased power,
and certain other specified costs. An application including such provisions shall
include, at a minimum, the information described below:

(i) The type of cost the electric utility is seeking recovery for under division (B)(2)

of section 4928.143 of the Revised Code including a summary and detailed
description of such cost. The description shall include the plant(s) that the cost
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pertains fo as well as a narrative pertaining to the electric utility’s procurement
policies and procedures regarding such cost.

{ii) The electric utility shall include in the application, as an offset, any benefits
available to the electric utility as a result of or in connection with such costs
including but not limited to profits from emission allowance sales and profits
from resold coal contracts.

(iii) Demonstration by the electric utility that the cost as defined was prudently
incurred as required under division (B){2) of section 4928.143 of the Revised
Code. Demonstration that a significant change in such costs was prudently
incurred shall include, but not be limited to, an analysis comparing the electric
utility’s resource and/or environmental compliance strategy with supply and
demand-side alternatives.

(iv) The specific means by which these costs will be recovered by the electric
utility. In this specification, the electric utility must clearly distinguish whether
these costs are t0 be recovered from all distribution customers or only from the
customers taking service under the ESP.

(v) A complete set of work papers supporting the cost must be filed with the
application. Work papers must include, but are not limited to, all pertinent
documents prepared by the elecitic utility for the application and a parrative
and other support of assumptions made in completing the work papers.

(b) Divisions (B)(2)(b) and (B)}2)(c) of section 4928.143 of the Revised Code,

authorize an slectric utility to include unavoidable surcharges for construction,
generation, or environmental expenditures for electric generation facilities owned
or operated by the electric utility. Any plan which seeks to impose surcharge under
these provisions shall include the following sections, as appropriate:

(i) The application must include a description of the projected costs of the proposed
facility. The need for the proposed facility must have aiready been reviewed
and determined by the commission through an integrated resource planning
process filed pursvant to rule 4901:5-5-05 of the Administrative Code.

(ii) The application must also include a proposed process, subject to modification
and approval by the commission, for the competitive bidding of the
construction of the facility unless the commission has previously approved the
process for competitive bidding of that specific facility.

(iii} An application which provides for the recovery of a reasonable allowance for
construction work in progress shall include e detailed description of the actual
costs as of g date certain for which the applicant seeks recovery, a detailed
description of the impact upon rates of the proposed surcharge, and a
demonstration that such a construction work in progress ellowance is
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consistent with the applicable limitations of division (A) of section 4902.15 of
the Revised Code.

{iv) An application which provides recovery of a surcharge for an electric
generation facility shall include a detailed description of the actual costs, as of
a date certain, for which the applicant seeks recovery and a detailed description
of the impact upon rates of the proposed surcharge.

(¥) An application which provides for recovery of a surcharge for an electric
generation facility shall include the proposed terms for the capacity, energy,
and associated rates for the life of the facility.

(¢) Division {B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric
utility to include terms, conditions, or charges related to retail shopping by
customers. Any application which includes such terms, conditions or charges, shall
include, at a minimum, the following information: :

(i) A listing of all components of the ESP which would have the effect of
preventing, limiting, inhibiting, or promoting customer shopping for retail
electric generation service. Such components would include, but are not
limited to, terms and conditions relating to shopping or to returning to the
standard serviee offer and any unavoidable charges. For each such componett,
an explanation of the component and & descriptive rationale and, to the extent
possible, a quantitative justification shall be provided.

(i1) A description and quantification or estimation of any charges, other than those
associated with generation expansion or environmental investment under
divisions (B)(2)(b) and (B}2)(c) of section 4928.143 of the Revised Code,
which will be deferred for future recovery, together with the casrying costs,
amortization periods, and avoidability of such charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges
for standby, back-up, or supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for automatic increases or decreases in any component
of the standard service offer price. Putsuant to this authority, if the ESP proposes
automatjc increases or decreases to be implemented during the life of the plan for
any component of the standard service offer, other than those covered by division
(B)(2)(a) of section 4928.143 of the Revised Code, the electric utility must provide
in iis applicsiion & description of the component, the proposed means for changing
the component, and the proposed means for verifying the reasonableness of the
change.

(e) Division (B)2)() of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the securitization of authorized phase-in recovery of
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the standard service offer price. If a phase-in deferred asset is being securitized, the
electric utility shall provide, at the time of an application for securitization, a
description of the securitization instrument and an accounting of that securitization,
including the deferred cash flow due to the phase-in, carrying charges, and the
incremental cost of the securitization. The electric utility will also describe any
efforts to minimize the incremental cost of the securitization. The electric utility
shall provide all documentation associated with securitization, including but not
limited to, a summary sheet of terms and conditions. The electric utility shall also
provide a comparison of costs associated with securitization with the costs
associated with other forms of financing to demonstrate that securitization is the
least cost strategy.

(f) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric

utility to include provisions relating to transmission and other specified related
services. Moreover, division (A)(2) of section 4928,05 of the Revised Code states
that, notwithstanding Chapters 4905, and 4909. of the Revised Code, commission
authority under this chapter shall include the authority to provide for the recovery,
through a reconcilable rider on an electric distribution utility's distribution rates, of
all transmission and transmission-relsted costs (net of transmission related
revenues), including ancillary and net congestion costs, imposed on or charged to
the utility by the federal energy regulatory commission or a regional transmission
orgenization, independent transmission operator, or similar organization approved
by the federal energy regulatory commission.

Any utility which seeks fo create or modify its iransmission cost recovery rider in
its ESP shall file the rider in accordance with the requirements delineated in
Chapter 4901:1-36 of the Administrative Code.

() Division (B)(2)(h) of section 4928.143 of the Revised Code anthorizes an electric

utility to include provisions for alternative regulation mechanisms or programs,
including infrestrocture and modernization incentives, relating to distribution
service as part of an BSP, While a number of mechanisms may be combined
within a plan, for each specific mechanism or program, the eleciric utility shall
provide a detailed description, with supporting data and information, to allow
appropriate evaluation of each proposal, including how the proposal addresses any
cost savings fo the electric utility, avoids duplicative cost recovery, and aligns
electric utility and consumer interests. In general, and to the extent applicable, the
electric utility shall also include, for each separate mechanism or program,
quantification of the estimated impact on rates over the term of any proposed
modernization plan. Any application for an infrastructure modernization plan shall
include the following specific requiremenis:

(i) A description of the infrastruchire medemization plan, including but not limited
to, the electric utility’s existing infrastructure, its existing asset management
system and related capabilities, the type of technology and reason chosen, the
pottion of service territory affected, the percentage of customers directly

1
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jmpacted (non-rate impact), and the implementation schedule by geographic
location and/or type of activity. A description of any communication
infrastructure included in the infiastructure modernization plan and any
metering, distribution automation, or other applications that may be supported
by this communication infrastructure also shall be included.

(ii) A deseription of the benefits of the infrastructure modernization plan (in total

and by activity or type), including but not limited to the following ag they may
apply to the plan: the impacts on current reliability, the number of circuits
impacted, the number of customers impacted, the timing of impacts, whether
the impact is on the frequency or duration of outages, whether the
infrastructure modernization plan addresses primary outage causes, what
problems are addressed by the infrastructure modernization plan, the resulting
dollar savings and additional costs, the activities affected and related accounts,
the timing of savings, other customer benefits, and societal benefits. Through
metrics and milestones, the infrastructure modernization plan shall include a
description of how the performance and outcomes of the plan will be
measured.

(iii) A detailed description of the costs of the infiastructure modemization plan,

including a breakdown of capital costs and operating and maintenance
expenses net of any related savings, the revenue requirement, including
recovery of stranded investment related to replacement of un-depreciated plant
with new technology, the impact on customer bills, service disruptions
associated with plan implementation, and description of (and dollar value of)
equipment being made obsolescent by the plan and reason for garly plant
retirement. The infrastructure modernization plan shall also include a
description of efforts made to mitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the

components of any regulatory asset created by the infrastructure modemization
plan, the reporting structure and schedule, and the proposed process for
approval of cost recovery and increase in rates.

() A detailed explanation of how the infrastruchwe modemnization plan aligns

customer and electric wtility reliability and power quality expectations by
customer class.

{h) Division (B)(2)(i) of section 4928,143 of the Revised Code authorizes an electric

utility to include provisions for economic development, job retention, and energy

ciency programs. Pursuant to this section, the electric utility shall provide a

complete description of the proposal, together with cost-benefit analysis or other
quantitative justification, and quantification of the program’s projected impact on
rates,

(10) Additional required information

12
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Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of the
ESP with respect to significantly excessive earnings, Division (E) of section 4928,143
of the Revised Code is applicable only if an ESP has a term exceeding three years, and
would require an earnings determination to be made in the fourth year. Division (F) of
section 4928.143 of the Revised Code applies to any ESP and examines earnings after
each year. In gach case, the burden of proof for demonstrating that the return on equity
is not significantly excessive is borne by the electric utility.

(a) For the annual review pursuant fo division (F) of section 4928.143 of the Revised

Code, the electric wtility shall provide testimony and enalysis demonstrating the
return on equity that was earned during the year and the returns on equity eamed
during the same period by publicty traded companies that face comparable business
and financial tisks as the eleciric utility. In addition, the electric utility shall
provide the following information:

(i) The federal energy regulatory commisgion form 1 (FERC form 1) in is entirety
for the annual period under review, The electric utility may seck protection of
any confidential or proprietary data if necessary. If the FERC form 1 is not
available, the eleetric utility shall provide balance sheet and income statement
information of at least the level of detail as required by FERC form 1.

(i1) The latest securities and exchange commission form 10-K in its entirety, The
electric utility may seek protection of any confidential or proprietary data if
necessary.

(iif) Capital budget requirements for future committed investments in Ohio for each
annual period remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 of the Revised Code, the

alectric utility shall also provide, in addition to the requirements nnder division (F)
of section 4928.143 of the Revised Code, calculations of its projected return on
equity for each remaining year of the ESP. The electric utility shall support these
calculations by providing projected balance sheet and income statement
information for the remainder of the ESP, together with testimony and work papers
detailing the methodologies, adjustments, and assumptions used in making these
projections.

(D) The first application for an 8SO filed after the effective date of section 4928.141 of the
Revised Code by each electric utility shall include an ESP and shall be filed at least one
hundred fifty days before ihe elecisic utility proposes to have such S8O in effect, The first
application may also include a proposal for an MRO, First applications that are filed with
the commission prior to the effective date of this rule and that are determined by the
commission io be not in substantive compliance with this rule shall be amended or refiled at
the direction of the commission. The commission shall endeavor to make a determination
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on an application for an ESP that substantively conforms to the requirements of this Tule
within one hundred fifty days of the filing of such complete application.

(E) Subsequent applications for an 880 may include en ESP and/or MRO; however, an ESP may
not be proposed once the electric utility has implemented an MRO approved by the
commission,

(F) The SSO application shall include a section demonsirating that its curtent corporate
separation plan is in compliance with section 4928.17 of the Revised Code, Chapter 4501:1-
37 of the Administrative Code, and consistent with the policy of the state as delineated in
divisions (A) to (N) of section 4928.02 of the Revised Code. If any waivers of the corporate
separation plan have been granted and are to be continued, the applicant shall justify the
continued need for those waivers.

{G) A complete set of work papers must be filed with the application, Work papers must
include, but are not limited to, any and afl documents prepared by the electric utility for the
application and  narrative or other support of assumptions made in the work papers. Work
papers shall be marked, organized, and indexed according to schedules to which they relate.
Data contained in the work papers should be footnoted so as to identify the source document
nsed.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the electric
utility for the application and included in the application must be available in spreadsheet,
word processing, or an elecironic non-image-based format, with formulas intact, compatible
with personal computers. The electronic form does not have to be filed with the application
but must be made available within two business days to staff and any intervening party that
requests it.

14
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4901:1-35-04 Service of application.

(A) Concurrent with the filing of a standard service offer (SSQ) application and the filing of any
waiver requests, the electric utility shall provide notice of filings to each party in its most
recent SSO proceeding or, if this is its first SSO filing afler the effective date of section
4928.,141 of the Revised Code, then its last rate plan proceeding. At a minimum, that notice
shall state that a copy of the application and all waiver requests are available through the

~ electric utility's and commission's web sites, available at the electric utility's main office,
available at the commission's offices, and any other sites at which the electric utility will
maintain a copy of the application and all waiver requests.

{B) The electric utility shall also submit with its 880 application a proposed notice for
newspaper publication that fully discloses the substance of the application, including
projected rate impacts, and that prominently states that any person may request to become a
party to the proceeding.

(C) The electric utility shall provide electronic copies of the upplication upon request, without
cost, and transmit the application within five business days, or make a hard copy available
for review at the electric utility’s business office. Upon request, electronic copies shall be
provided in spreadsheet, word processing, or an electronic non-image-based format, with
formulas intact, compatible with personal computers.

15
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490]:1-35-05 Technical conference.

Upon filing of a standard service offer application, the commission, legal director, deputy legal
director, ot attorney examiner shall schedule a technical conference. The purpose of the technical
conference is to allow interested persons an opportunity to better understand the electric utility's
application. The electric utility will have the necessary personnel in attendance at this conference
$0 as to explain, among other things, the structure of the filing, the work papers, he data sources,
and the manner in which methodologies were devised. The conference will be held at the
commission offices, unless the commission, legal director, deputy legal director, or attorney
examiner determines otherwise.
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4901:1-35-06 Hearings.

(A) After the filing of a standard service offer application that conforms to the commission's
rules, the commission shall set the matter for hearing and shell cause notice of the hearing to
be published one time in a newspaper of general circulation in each county in the electric
utility's certified territory, At such hearing, the burden of proof to show that the proposals in
the application are just and reasonable and are consistent with the policy of the siate as
delinested in divisions (A) to (N) of section 4928.02 of the Revised Code shall be upon the
slectric utility.

(B) Interested persons wishing to participate in the hearing shall file a motion to intervene no
later than forty-five days after the issuance of the entey scheduling the hearing, unless
ordered otherwise by the commission, legal director, deputy legal director, or attomey
examiner, This rule does not prohibit the filing of a motion to intervene and conducting
discovery prior to the issuance of an entry scheduling a hearing,
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4901:1-35-07 Discoverable agreements.

Upon submission of an appropriate discovery request during a proceeding establishing a standard
service offer, an electric uiility shall make available to the requesting party every contract or
agreement that is between the electric utility or any of its affiliates and a party to the proceeding,
consumer, eleciric service company, oOr political subdivision and that is relevant fo the
proceeding, subject to such protection for proprietary or confidential information as is
determined appropriate by the commission.
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4901:1-35-08  Competitive bidding process requirements and use of independent third
party.

(A) An electric ulility proposing a market-rate offer in its standard service offer application,
pursuant fo section 4928.142 of the Revised Code, shall propose a plan for a competitive
bidding process (CBP). The CBP plan shall comply with the requirements set forth in
paragraph (B) of rule 4901:1-35-03 of the Administrative Code. The slectric utility shall use
an independent third party to design an open, fair, and transparent competitive solicitation;
to administer the bidding process; and to oversee the entire procedure to assure that the CBP
complies with the CBP plan. The independent third party shall be accountable to the
commission for all design, process, and oversight decisions. The independent third party
shall incorporate into the solicitation such measures as the commission may prescribe, and
shall incorporate into the bidding process any direction the commission may provide. Any
modifications or additions to the approved CBP plan requested by the independent third
party shall be submitted to the commission for review prior to implementation,

(B) Within twenty-four hours after the completion of the bidding process, the independent third
party shall submit a report to the commission summarizing the results of the CBP. The
report shall include, but not be limited to, the following items:

(1) A description of the conduct of the bidding process, including a discussion of any
aspects of the process thal the independent third party believes may have adversely
affected the outcome.

(%) The level(s) of oversubscription for each product.
{3) The number of bidders for each product.

(4) The percentage of each product that was bid upon by persons other than the electric
utility.

(5) The independent third party's evaluation of the submitted bids, including the bidders®
generation source and financial capabilities to perform.

(6) The independent third party's final recommendation of the least cost winning bidder(s).

(7) A listing of the retail rates that would result from the least cost winning bids, along with
any descriptions, formules, and/or tables necessary to demonstrate how the conversion
from winning bid(s) to retail rates was accomplished under the conversion process
approved by the commission in the electric utility's CBP plan.

(C) The electric utility shall provide access to staff and any consultant hired by the commission
to assist in review of the CBP of any and all data, information, and communications
pertaining to the bidding process, on & real time basis, regardless of the confidential nature
of such data and information,
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(D) The commission shall make the final selection of the least-cost winning biddex(s) of the
CBP. The commission may rely upon the information provided in the independent third
party's repott in making its selection of the least-cost winning biddes(s) of the CBP.
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4901:1-35-0% Electric security plan fuel and purchased power adjustments.

(A) Bach electric vtility for which the commission has approved an electric secutity plan (ESP)
which includes antomatic adjustments under division (B)(2Xa) of section 4928.143 of the
Revised Code shall file for such adjustments in accordance with the provisions of this rule.

(B) The electric utility shall calculate a proposed quarterly adjustment based on projected costs
and reconciliation requirements by filing an application four times per year. The staff shall
review the quarterly filing for completeness and computational accuracy. If staff raises no
issues prior fo the date the guarterly adjustment is to become effective, the rates shall
become effective on that date. Although rates are to be adjusted and provided on a quarterly
basis, the cost information shall be summarized monthly.

(C) On an anuual basis, the prudence of the costs incurred and recovered through gquarterly
adjustments shall be reviewed in a separate proceeding outside of the automatic recovery
provision of the electric wtility’s ESP. The process and timeframes for thet separate
proceeding shall be set by order of the comemission, the legal director, deputy legal director,
or attorney examiner.

(D) The commission may order that consultants be hired, with the costs billed to the electric

utility, to conduct prudence and/or financial reviews of the costs incurred and recovered
through the quarterly adjustments.
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4901:1-35-10 Annual review of electric security plan.

By May fifteenth of each year, the electric utility shall make a separate filing with the
commission demonstrating whethet or not any rate adjustments authorized by the commission as
part of the electric utility's electrie secwrity plan resulted in significantly excessive carnings
during the review period as meesured by division (F) of section 4928.143 of the Revised Code,
The ptocess and timeframes for that proceeding shall be set by order of the commission, the legal
director, or attorney examiner, The electric utility's filing shall include the information set forth
in paragraph (C) of rule 4901:1-35-03 of the Administrative Code as it relates t0 excessive
earnings,
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4901:1-35-11  Compefitive bidding process ongoing review and reporting requirements.

(A) The initial market rate offer (MRO), and subsequent offers, implemented by each electric
utility that, as of July 31, 2008, directly owned, in whole or in part, operating eleciric
generation facilities that had been used and useful in this state, shell include 8 blended price
for electric generation services for the first five years of the MRO, or some other period
determined by the commission under section 4928.142 of the Revised Code.

(B} Once a competitive bidding process (CBP) plan subject to a price blending period is
approved by the commission pursuant to section 4928.142 of the Revised Code, the electric
utility shall file its proposed adjustments to the standard service offer (SSO) portion of the
blended rates of its CBP in & filing to the commission on a guarterly basis (quarterly filing)
for the duration of the price blending period of the CBP plan, on specific dates to be
determined by the commission,

(1) The quarterly filing shall include a separate listing of each cost or cost component
including costs for fuel, purchased power, alternative portfolio requirements, and
environmental compliance, in compatison with the costs or cost components included in
the most recent 880 and the previously existing level of each cost. Any offsetting
benefits, as defined in division (D} of section 4928.142 of the Revised Code, obtained
directly or as a result of expenditures in the specified cost areas shall be listed
separately and be used to reduce the cost levels requested for recovery. Rates are to be
adjusted on a quarterly basis. Such adjustinents may include, or be made pursuant to,
the application of incentive factors or formulas that the commission determined to be
reasonable in its approval of the CBP plan. The cost information shall consist of
monthly data submitted on a quarterly basis,

(2) The quarterly filing shall include any descriptions, formulas, and/or tables necessary to
show how the adjusted cost levels are translated intc blended CBP rates.

(3) The electric utility shall provide projections, in its quarterly filing, of any impacts that
the proposed adjustments will have on its return on common equity,

(4) The staff shail review the quarterly filing for completeness, computational accuracy, and
consistency with prior commission determinations regarding the adfustments, If the
staff raises no issues prior to the date the quarterly adjustment is to become effective,
the rates shall become effective on that date.

(5) On an annual basis, or other basis as determined by the commission, the prudence of the
costs incurred and recovered through quarterly adjustments to the electric utility's 8SO
portion of the blended rates shall be reviewed., The commission shall determine the
frequency of the review and shall establish a schedule for the review process, The
commission may order that consultants be hired, with the cost to be billed to the
company, to conduct prudence and/or financial reviews of the costs incurred and
recovered through the guarterly adjustments, The cost to the electric utility of the
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OCC Appx. 000091



4901:1-35 24

commmission's use of such consultants may be included by the electric utility in iis
quarterly rate adjustment filing,

(C) If the CBP plan is approved by the commission subject to a price blending period,
approximately one year after filing the CBP plan, and annually thereafter for the duration of
the price blending period of the CBP plan, on dates to be determined by the commission, the
electric utility shall file an annual report on its CBP.

(1) The annual report shall provide a general statement sbout the operation of the CBP to
date. The annual status report shall also provide a summary of generation service
obtained via the CBP during the period under review, and impacts of the cost of the
CBP service and the resulting blended rates on the electric utility's customers.

(2) The annual report shall describe any defaults and/or other difficulties encountered in
oblaining generation service from winning bidder(s) of the CBP, and describe in detail
actions taken by the electric utility to remedy such situations.

(3) The annua! report shall describe the condition and significant developments of the
wholesale electric generation and transmission market during the year covered by the
report, and any developmenis in those markets anticipated and/or known for the
following vear.

(4) The annual report shall describe the financial condition of the electric ntility, its current
and projected retun on cominon equity, and the return on common equity of publicly
traded companies that face comparable business and financial risk, The electric utility
shall show that its earnings under the price blending perfod will not be significantly
excessive as compared with similarly situated companies. Information submitied by the
electric utifity to demonstrate its projected earnings shall inchude, but not be limited to,
balance sheet information, income statement information, and capital budget
requirements for future investments in Ohio. This information should be provided
separately for generation, transmission, and distribution for the electric wtility and its
affiliates,  Additionally, the electric utility shall provide testimony and analysis
demonstrating the return on equity earned by publicly traded companies that face
comparsble business and financial risks as the electric utility,

(5) If in an emergency situation the electric wtility claims that its financial integtity is
threatened by the operation of the CBP price blending period, it shall demonstrate ifs
claim through information and data filed in its annual report. The electric utility has the
burden of proof in any such claim of threatened financial integrity.

(6) The electric utility shali discuss, in iis annwal report, upcoming solicitations io be
conducted pursuant to its approved CBP plan, Any deviations or modifications of the
approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.

24
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(7} The annual report shall describe the blended phase-in rates projected to be charged to its
customers under the continuation of the CBP plan, as modified pursuant to paragraph
(C)(6) of this rule. The rate projections shall show the existing and projected generation
service price(s) blended with the CBP determined rates and projected CBP determined
rates, and any descriptions, formulas, and/or tables necessary to show how the blending
is accomplished. The projected blended phase-in rates shall be compared in the annual
report to the existing blended phase-in rates.

(8) The annuat report shall describe the operation to date of any time-differentiated and
dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.

(9) The annual report shali include a status report of the market conditions relevant to the
continued operation of the electric utility's MRO, including but not limited to
information about the exisience of published sowrce(s) of electric market pricing
information, whether the electric utility or its affiliate still belongs to an regional
transmission organization (RTO), and whether the RTO' market monitoting function
has mitigation authority over the transactions resulting from the CBP.

(10) The commission, legal director, deputy legal director, or attomey examiner shall
determine the level of review required for any information, plans, or requests set forth
in the annual report, and set any necessary schedules through an entry.

(D) If the CBP plan is approved by the commission without the requirement of a price blending
period, or after the expiration of any such required price blending period, on an annual basis,
on dates to be determined by the commission, the eleciric utility shall file an annual report
with the commission.

(1) The annual report shall provide a general statsment about the operation of the CBP 10
date. The annual report shall aiso provide a summary of generation service obtained via
the CBP during the period under review, and impacts of the cost of the CBP on the
electric utility's customers' rates.

(2) The annval report shall describe any defaulis or other difficulties encountered in
obtaining generation service from winning bidder(s) of the CBP, and describe in detail
actions taken by the electric utility to remedy such situations.

(3) The annual report shall describe the condition and significant developments of the
wholesale electric generation end transmission market during the year covered by the
report, and any developments in those markets anticipated or known for the following
year.

{4) The electric utility shall discuss, in its annval report, upcoming solicitations to be
conducted pursuant to its approved CBE plan. Any deviations or modifications of the

approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.
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(5) The annual report shall describe the operation to date of any time-differentiated and
dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.

(6) The commission, legal director, deputy legal director, or attorney examiner shall

determine the level of review required for any information, plans, or requests set forth
in the anmual report, and set any necessary schedules through an entry.

26
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4901:1-36-01 Definitions.

(A) "Application" means an application for 2 transmission cogt recovery tider pursuant to this
chapter. ‘

(B) "Commission" means the public utilities commission of Ohio.

(C) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of
the Revised Code.

(D) "Staff" means the staff of the commission or its authorized representative.
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4901:1-36-02 Purpose and scope.

(A) This chapter authorizes an electric utility to recover, through a reconcilable rider on the
electric utility's distribution rates, all transmission and transmission-related costs, including
ancillaty and congestion costs, imposed on or charged to the wiility, net of financial
transmission rights and other transmission-related revenues credited to the electric utility, by
the federal energy regulatory commission or a regional fransmission organization,
independent transmission operator, or similar organization approved by the federal energy
regulatory commission.

(B) The commission may waive any requirement of Chapter 4901:1-36 of the Administrative
Code for good cause shown.
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4901:1-36-03 Application.

{A) Each electric utility which secks recovery of transmission and iransmission-related costs
shall file an application with the Commission for a transmission cost recovery rider. The
initial application shall include a1l information set forth in the appendix to this rule.

(B) Eagch electric utility with an approved transmission cost recovery rider shall update the rider
on an annual basis pursuant to g schedule set forth by commission order. Each application
to update the transmission cost recovery rider shall include all information set forth in the
appendix to this rule.

{(C) The commission may order that consultants be hired, with the costs billed to the electric
utility and recoverable through the rider, to conduct prudence and/or financial reviews of the
costs incurred and recovered through the transmission cost recovery rider.

(D) Each annual application to update the transmission cost recovery rider should be made not
less than seventy-five days prior to the proposed effective date of the updated rider.

(E) If at anytime during the period between annual update filings, the electric utility or staff
determines that costs are or will be substantially different than the projected amounts
included in their previous application, the electric utility should file, on its own initiative or
by order of the commission, an interim application fo adjust the transmission cost recovery
rider in order to avoid excessive carrying costs and to minimize rate impacts for the
following update filing.

(F) Affected parties may file detailed comments on any issues concerning any application filed
under this rule within forty days of the date of the filing of the application.

OCC Appx, 000098



4901:1-36 4

Appendix to Rule 4901:1-36-03

Schedule Schedule Name
1D. and Required Data
A-1 Copy of proposed tarlff schedules

A-2

B-1

B-4

B-5

C-2
C-3

D2
D2
D-3a.. .z

Copy of redlined ctarent tariff schedules

Summary of Total Projected Transmission Costs/Revenues

Provide the total forecasted cost/revenue for each cost component.

Include all costs and related revenues, network integration fransmission service, ancillary service, regional
transmission organization related, and reconciliation adjustment.

Indicate whether each component is energy or demand related

Summary of Cutrent verses Proposed Transmission Revenues

Provide table that includes billing determinants for each class applied to current transmission cost recovery
ridler rates and proposed transmission cost recovery rider rates, including current and proposed class
revermes, and the doliar and percentage difference

Sammary of Current and Proposed Rates
For each rate class provide the current transmission cost recovery rider rate and proposed transmission cost
recovery rider rate, the dollar difference and percentage change.

Graphs

For each cost/revenue component provide a bar graph of quarterly actual trensmission cost recovery rider
costs beginning January 06.

Also include the original projected cost for each quarter.

Also include the next period projections on the graph.

Typical Bill Comparisons
Provide a typical bill comparison for each rate schedule affected by the proposed adjustments to the

transmission cost recovery rider.

Projected Transmission Cost Recovery Rider Costg/Revenues

For each cost/revenue component include the monthly projected transmission cost recovery rider
costs/revenues. -

For each rate schedule provide the monthly projected cost,

Provide the projected transmission cast recovery rider rate calculations.

Provide all necessary support for the rate caleulations, including support for demand and energy allocators,

Recomeiliation Adjusiment

Provide actual transmission cost recovery rider costs for each component used to calculate reconcilintion
adjusiment.

Provide menthly revenues collected from each rate schedule,

Provide monthly over and under recovery,

Tnclude all additional and necessary schedules for support, including, but not Hmited to:

*Carrying cost calculation.

*Reconciliation of throughput to Company financial records.

*Reconciliation of one month's bill from RTO to Financial Records of the company
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4901:1-36-04 Limitations.

(A) The transmission cost recovery rider costs are reconcilable on an annual basis, with carrying
charges to be applied to both over- and under-recovery of costs.

(B} The transmission cost recovery xider shall be avoidable by all customers whe choose
aliernative generation suppliers and the electric vtility no longer bears the responsibility of
providing generation and iransmission service to the customers.

(C) The transmission cost recovery rider shall include transmission and transmission-related
costs and off-sefting revenues, including ancillary and congestion-related cosis and
revenues, charged or credited to the utility by the federal energy regulatory commission or &
regional transmission organization, independent transmission operator, or similar
organization approved by the federal energy regulatory commigsion and such costs and
sevenues are not included in any other schedule or rider in the eleciric utility's tariff on file
with the commission.

OCC Appx. 000100



4501:1-36 6

4901:1-36-05 Hearings.

Unless otherwise ordered by the commission, the legal director, the deputy legat director, or the
attorney examiner, the comunission shall approve the application or set the matter for hearing
within seventy-five days after the filing of a complete application under this chapter. Proposed
rates will become effective on the seventh-fifth day subject to reconciliation adjustments
following any hearing, if necessary, or in its subsequent filing,
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4901:1.36-06 Additional information.
On a biennial basis, the electric wiility shall provide additional information detailing the clectric

utility's policies and procedures for minimizing any costs in the uansmzssmn cost recovery rider
where the electric uiility has control over such costs,
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4901:1-37-01 Definitions.

(A) "Affiliates" are companies that are related to each other due fo common ownership or
control, The affiliate standards shall also apply to any internal merchant function of the
electric utility whereby the electric utility provides a competitive service.

(B) "Comrmission" means the public utilities commission of Ohio,

(C) Competitive retail eleciric service provider means a provider of a competilive retail eleciric
service as defined in division (A){4) of section 4928.01 of the Revised Code.

(D) Electric services company shall have the meaning set forth in division (A)(9) of section
4928.01 of the Revised Code.

(E) Electric utility shall have the meaning set forth in division (A)(11) of section 4928.01 of the
Revised Code.

(F) Employees are all full- or part-time employees of an electric utility or its affiliates, as well as
consultanis, independent contractors, or any other persons performing various duties or
obligations on bebalf of or for an electric utjlity or its affiliate,

(G) Fully allocated costs are the sum of direct costs plus an appropriate share of indirect costs.
For purposes of these rules, the term fully allocated costs shall have the same meaning as the
term fully loaded embedded costs as that term appears in division (A)(3) of section 4928.17
of the Revised Code.

(H) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the
Revised Code.

D "Staff” means the staff of the commission or its authorized representative.
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4901:1-37-02 Purpose and scope.

(A) The purpose of this chapter is to require all of the state's electric utilities to meet the same
standards so a competitive advantage is not gained solely because of corporate affiliation,

(B) This chapter is intended to create competitive equality, prevent unfair competitive advantage,
prohibit the abuse of masket power and effectuate the policy of the state of Ohio embodied
in section 4928.02 of the Revised Code.

(C) The commission may waive any requirernent of Chapter 4901:1-37 of the Administrative
Code for good cause shown. ]

(D) To ensure compliance with this chapter, examination of the boaks and records of affiliates
may be necessary.

(B) Violations of this chapter shall be subject to section 4928.18 of the Revised Code. The
electric utility has the burden of proof to demonstrate compliance with this chapter.
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4901:1-37-03 Applicability.

(A) The provisions of this chapter shall be applicable in accordance with sections 4928.17 and
4928.18 of the Revised Code and apply to:

(1) The activities of the electric wtility and its wansactions or other arrangements with iis
affiliates.

(2) Any shared setvices of the electric utilities with any affiliates.
(3) The sale or transfer of generating assets,
(B) Nothing in this chapter is to be construed as prohibiting or otherwise impeding an electric

utility's ability to conduct activities pursuani to rules 4901:1-38-03 to 4901:1-38-05 of the
Administrative Code.
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4901:1.37-04 General provisions.
(A) Structural safeguards.

(1) Each eleciric utility and its affiliates that provide services to customers within the
electric utility's service territory shall function independently of each other.

(2) Bach electric utility and its affiliates that provide services to customers within the
electric utility's service territory shall not share facilities and services if such sharing in
any way violates paragraph (D) of this rule.

(3) Cross-subsidies between an electric wtility and its affiliates are prohibited, An electric
utility's operating employees and those of its affiliates shall function independently of
each other.

(4) An electric utility may not share employees and/or facilities with any affiliate, if the
shating, in any way, violates paragraph (D) of this rule.

(5) An electric utility shall ensure that all shared employees appropriately record and charge
their time based on fully allocated costs.

(6) Transactions made in accordance with rules, regulations, or service agreements
approved by the federal energy regulatory comumission, securities and exchange
commission, and the commission, which rules the electric utility shall maintain in its
cost allocation manual (CAM) and file with the commission, shall provide a rebuttable
presumption of compliance with the costing principles contained in this chapter.

(B) Separate accounting.
Each electric utility and its affiliates shall maintain, in accordance with generally accepted
accounting principles and an applicable uniform system of accounts, books, records, and
accounts that are separate from the books, records, and accounts of its affiliates.

(C) Financial arrangements,

Unless otherwise approved by the commission, the financial arrangements of an electric
utility are subject to the following restrictions:

(1) Any indebtedness incurred by an affiliate shall be without recourse to the electric ufility.

(2) An electric utility shall not enter into any agreement with terms under which the electric
utility is obligated to commit funds to maintain the financial viability of an affiliate.

(3) An electric utility shall not make any investment in an affiliate under any circumstances

in which the electric utility would be liable for the debts and/or liabilities of the affiliate
incurred as a result of actions or omissions of an affiliate,
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{4) An electric utility shall not issue amy sccurity for the purpose of financing the
acquisition, ownership, or operation of an affiliate.

(5) An electric utility shail not assume any obligation or liability as a guarantor, endorser,
surety, or otherwise with respect to any security of an affiliate.

(6) An electric utility shall not pledge, mortgage, or use as collateral any assets of the
electric utility for the benefit of an affiliate.

(D) Code of Conduct.

(1) The electric utility shall not release any proprietsry customer information {e.g,
individual customer load profiles or billing histories) to an affiliate, or otherwise,
without the prior authorization of the customer, except as required by a regulatory
agency or court of law.,

(2) On or after the effective date of this chapter, the electric utility shail make customer lists,
which include name, address, and telephone number, available on a nondiscriminatory
basis to sll nonaffilisted and effilisted certified retail electric service providers
transacting business in its service territoty, unless otherwise directed by the customer,
This provision does not apply to customer-specific information, obtained with proper
authorizaiion, necessary to fulfill the terms of a contract, or information relating to the
provision of general and administrative support services.

(3) Employees of the electric utility's affiliates shall not have access to any information
about the electric utility's transmission or distribution systems (e.g., system operations,
capability, price, curtailments, and ancillary services) that is not contemporaneously
available, readily accessible, and in the same form and manner avajlable to nonaffiliated
competitors providing retail electric service.

{(4) An eleciric utility shall treat as confidential all information obtained from a competitive
retail electric service provider, both affiliated and nonaffiliated, and shall not release
such information, unless a competitive retail eleciric service provider provides
authorization to do so or unless the information was or thereafter becomes available to
the public other than as a result of discloswre by the electric utility.

(5) The electric utility shall not tie (or allow an affiliate to tie), as defined by state and
federal antitrust laws, or otherwise condition the provision of the electric wutility's
regulated services, discounts, rebates, fee waivers, or any other waivers of the electric
uiility's ordinary terms and conditions of seivice, including bui not limited to tariff
provisions, to the taking of any goods and/or services fiom the electric ntility's
affiliates.

(6) The electric utility shall ensure effective competition in the provision of retail electric
service by avolding anticompetitive subsidies flowing from a noncompetitive retail
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electric service fo a competitive retail electric service or to a product or service other
than retail electrie service, and vice versa,

(7) The electric utility, upon request from a customer, shall provide a complete list of all
competitive retail electric service providers operating on the sysiem, but shall not
endorse any compelitive retail electric service providers, indicate that an electric
services company is an affiliate, or indicate that any competitive retail electric service
provider will receive preference because of an affiliate relationship.

(8) The electric utility shall use reasonable efforts to ensure retail electric service consumers
protection against unreasonable sales practices, market deficiencies, and market power
and the electric utility’s compliance officer shall promptly report any such unreasonable
sales practices, market deficiencies, and market power to the director of the utilities
depatiment (or their designee).

(5) Employees of the electric utility or persons representing the electric utility shail not
indicate a preference for an affiliated electric services company.

(10) The electric utility shall provide comparable access to products and services related to
tariffed products and services and specifically comply with the following:

(2) An electric utility shafl be prohibited from unduly discriminating in the offering of
its products and/or services.

(b) The electric utility shali apply alt fariff provisions in the same manner to the same or
similarly situated entities, tegardless of any affiliation or nonaffiliation.

(c) The electric utility shall not, through a tariff provision, a contract, or otherwise, give
ita affiliates or customers of affilintes preferential treatment or advantages over
nonaffiliated competitors of retail electric service or their customers in matters
relating to any product and/or service.

(d) The electric utility shall strictly follow all tariff provisions.

(¢) Except fo the extent allowed by any applicable law, regulation, or commission order,
the electric utility shall not be permitted to provide discounts, rcbates, or fee
waivers for any refail eleciric service,

(11) Shered representatives or shared employees of the electric utility and affiliated electric
services company shall clearly disclose upon whose behalf their public representations
are being made when such representations concemn the entity's provision of electric
services.

(E) Emergency.
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(1) Notwithstanding the foregoing, in a declared emergency situation, an electric utility may
take actions necessary to ensure public safety and system reliability.

(2) The electric wtility shall maintain & log of all such actions that do not comply with this
chapter, and such log shall be subject to review by the commission and its staff.
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4901:1-37-05 Application,

(A) Consistent with section 4928.17 of the Revised Code, an electric wiility that provides in this
state, either directly or through an affiliate, a noncompetitive retail electric service and a
competitive retail electric service (or a noncompatitive retail electric service and a product
or service other than retail electric service) shall file with the commission an application for
approval of a proposed corporate separation plan. The application shall include a natrative
describing how the plan ensures competitive equality, prevents unfair competitive
advantage, prohibits the abuse of market power, and effectuates the policy of the state of
Ohio embodied in section 4928.02 of the Revised Code.

(B) The proposed corporate separation plan shall be a stand alone document that, at a minimum,
inciudes the following:

(1) Provisions that maintain structural safeguards.
(2) Provisions that maintain separate accounting.

(3) A list of all current affiliates identifying each affiliate’s product{s) and/or service(s) that
it provides.

{4) A list identifying and describing the financial arrangements between the electric utility
and all affiliates.

(5) A code of conduct policy that complies with this chapter and that employees of the
electric utitity and affiliates must follow.

(6) A description of any joint advertising and/or joint marketing activities between the
electric utility and an affiliate that the electric utility intends to utilize, including when
and where the name and logo of the electric utility will be ufilized, and explain how
such activities will comply with this chapter.

(7) Provisions related to maintaining & cost allocation manual (CAM).

(8) A description and timeline of all planned education and training, throughout the holding
company siructure, to ensure that electric utility and affiliate employees know and can
implement the policies and procedures of this rule. The information shall be maintained
on the electric utilities' public web site.

(9) A copy of a policy statement to be signed by electric utility and affiliate employees who
have access to any nonpublic electric utility information, which indicates that they are
aware of, have read, and will follow all policies and procedures regarding limitation on
the use of nonpublic electric utility information, The stetement will include a provision
stating that failure to observe these limitations will result in appropriate disciplinary
action.
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(10) A description of the internal compliance monitoring procedures and the methods for
corrective action for compliance with this chapter.

(11) A designation of the electric utility's compliance officer who will be the contact for the
commission end staff on corporate separation metiers. The compliance officer shall
certify that the approved corporation separation plan is up to date and in compliance
with the commission's rules and orders. The electric utility shall notify the commission
and the director of the utilities department (or their designee) of changes in the
compliance officer. '

(12) A detailed description outlining how the eleciric utility and its affiliates will comply
with this chapter. The format shall identify the provision and then provide the
description,

(13) A detailed listing of the electric utility's electric services and the electric utility's
transmission and distribution affiliates' electric services.

(14) A complaint procedure to address issues concerning compliance with this chapter,
which, at 2 minimum, shall include the following:

(a) All complaints, whether written or verbal, shall be referred to the compliance officer
designated by the electric utility to handle corporate separation matters or the
compliance officer’s designee.

(b) The complaint shatl be acknowledged within five working days of its receipt.

(c) A written statement of the complaint shall be prepared and include the name of the
complainant, a detailed factual report of the complaint, all relevant dates, the
entities involved, the employess involved, end the specific claim.

(d) The results of the preliminary investigation shall be provided to the complainant in
writing within thirty days after the complaint was reccived, including a description
of any course of aciion that was taken,

(¢} The written statements of the complaints and resulting. investigations required by
paragraphs (B)(14)(c) and (B)(14)(d) of this rule shall be kept in the CAM, in
accordance with rule 4901:1-37-08 of the Administrative Code for a period of not
less than three years.

(f) This complaint procedure shall not in any way limit the rights of any person to file a
formal complaini with the cominiasion.

(C) Each electric utility shall file its approved corporate separation plan in its tariff docket.
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4901:1-37-06 Revisions and amendments,

(A) All proposed revisions and/or amendments to the electric utility's approved corporate
separation plan shall be filed with the commission, and a copy of the filing shall be provided
simultaneously to the director of the wtilities department (or their designee).

(B) Except for proposals related to the sale or transfer of assets filed pursuant to rule 4901:1-37-
09 of this chapter, if a filing to revise and/or amend the electric utility's cotporate separation
plan is not acted upon by the commission within sixty days after it is filed, the modified
corporate separation plan shall be deemed approved on the sixty-first day after filing,

(C) Bach electric utility shall file any modified corporate separation plan in its tariff docket upon
approval of such plan.
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4901;1-37-07 Access to books and records,

(A) The electric utility shall maintain records sufficient to demonstrate compliance with this
chapter, and shali produce, upon the request of staff, all books, accounts, andfor other
pertinent records kept by an electric wtility or its affiliates as they may relate to the
businesses for which corpotate separation is required under section 4928.17 of the Revised
Code, including those requited under section 4928.145 of the Revised Code.

(B) The staff may investigate such electric utility and/or affiliate operations and the
interrelationship of those operations at the staff's discretion. In addition, the employees and
officers of the electric utility and its affiliates shall be made available for informational
interviews, at & mutually agreed time and place, as required by the stafl to ensure proper
separations are being followed.

(C) If such employees, officers, books, and records cannot be reasonably made available to the

staff in the state of Ohio, then upon request of the staff, the appropriate electric utility or
affiliate shall reimburse the commission for reasonable travel expenses incurred.

OCC Appx. 000114
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4901:1-37-08 Cost allocation manual (CAM).

(A) Bach electric utility that receives products andfor services from an affiliate and/or that
provides products and/or services to an affiliate shall maintain information in the CAM,
documenting how costs are allocated between the electric utility and affiliates and the
regulated and nonregulated operations.

(B) The CAM will be maintained by the electric utility.

(C) The CAM is intended to ensure the commission that no cross-subsidization is occurring
between the electric utility and it affiliates.

(D) The CAM will include:

(1) An organization chart of the holding company, depicting all affiliates, as well as a
description of activities in which the affiliates are involved.

(2) A description of ali assets, services, and products provided to and from the electric viility
and its affiliates.

(3) All documentation including written agreements, accounting bulletins, procedures, work
order manuals, or related documents, which govern how costs are allocated between
affiliates,

{4) A copy of the job description of each shared employee.

(5) A list of names and job summaries for shared consultants and shared independent
contractors,

(6) A copy of all transferred employees' (from the electric utility to an affiliate or vice versa)
previous and new job descriptions.

(7) A log detailing each instance in which the electric utility exerciged discretion in the
application of its taiff provisions.

(8) A log of all compiainis brought to the electric utility regarding this chapter.

(9) A copy of the minutes of each board of directors meeting, where if shall be maintained
for a minimum of three years.

(i) The method for charging vosts and transfessing assets shall be based on fully allocated costs.
() The costs should be traceable to the books of the applicable corporate entity.

(G) The eleciric utility and affiliates shall maintain all underlying affiliate transaction
information for a minimum of three years,
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(H) Following approval of a corporate separation plan, an eleciric utility shall provide the
director of the utilities department (or their designec) with a summary of any chenges in the
CAM at least every twelve months,

(I) The compliance officer designated by the electric wtility will act as the contact for the staff
when staff seeks data regarding affiliate transactions, personnel transfers, and the sharing of
employees,

(J) The staff may perform an audit of the CAM in order to ensure compliance with this rule.
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4901:1-37-09 . Sale or transfer of generating assets.

(A) Consistent with division (E) of section 4928.17 of the Revised Code, an electric utility shall
not sell or transfer any penerating asset it wholly or partly owns without prior commission
approval,

(B) An electric utility may apply for commission approval to sell or transfer its gencrating assets
by filing an application to sell or transfer.

(C) An spplication to sell or transfer generating assets shall, at a minimum:

(1) Clearly set forth the object and purpose of the sale or transfer, and the terms and
conditions of the same.

{2) Demonstrate how the sale or transfer will affect the current and future standard service
offer established pursuant to section 4928.141 of the Revised Code.

(3) Demonstrate how the proposed sale or transfer will affect the public interest.

(D) Upon the filing of such application, the commission may fix a time and place for a hearing if
the application appears to be unjust, unreasonable, or not in the public interest. The
commission shall fix a time and place for a hearing with respect to any application that
praposes to alter the jurisdiction of the commission over a generation asset.

(E) If, after such hearing or in the case that no hearing is required, the commission is satisfied
that the sale or transfer is just, reasonable, and in the public interest, it shall issue an order
approving the application to sell or transfer.

(F) Staff shall have access to all books, accounts, and/or other pertinent records maintained by

the transferor and transferes as related to the application to sell or transfer generating assets
and in accordance with rule 4901:1-37-07 of the Administrative Code. ‘
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4901:1-38-01 Definitions.

(A) "Affidavit" means a writien declaration made under opath before a notary public or other
authorized officer.

(B) "Commission” means the public utilities commission of Ohio.

(C) "Delta revenue* means the deviation resulting from the difference in rate levels between the
otherwise applicable rate schedule and the result of any reasonable arrangement approved by
the commission.

(D) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of
the Revised Code.

(E) "Energy efficiency production facilities" means any customer that manufactures or assembles
products that promote the more efficient use of energy (i.e., increase the ratio of energy end
use services (i.c., heat, light, and drive power) derived from a device or process to energy
inputs necessary fo derive such end use services as compared with other devices or
processes that are commonly installed to derive the same energy use services); or, any
custorner that manufactures, assembles or distributes products that are used in the production
of clean, renewable energy.

(F) "Mercantile customer” shall have the meaning set forth in division (A)(19) of section
4928.0] of the Revised Code.

(G) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 oy 4928.141 of the Revised Code, or pursuant {0 an arrangement under
section 4905.31 of the Revised Code, which schedule or arrangement includes conditions
that may tequire the customer to curtail or interrupt elestric vsage during nonemergency
circumstances upon notification by the electric utility.

(H) "Staff* means the staff of the commission or its anthorized representative.
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4901:1-38-02 Purpose and scope.

(A) The purpose of this chapter is to fucilitate the state's effectiveness in the global economy, to
promote job growth and retention in the state, to ensure the availability of reasonably priced
electric service, to promote enetgy efficiency and to provide a means of giving appropriate
incentives to technologies that can adapt successfully to environmental mandates in
furthetance of the policy of the state of Ohio embodied in section 4928.02 of the Revised
Code.

(B) The commission may waive any requirement of Chapter 4901:1-38 of the Administrative
Code for good cause shown.
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4901:1-38-03 Economic development arrangements.

(A) An electric vtility, mercantile customer, or group of mercantile customers of an ¢leciric
ufility may file an application for commission approval for an economic development
atrangement between the eleciric utility and a new or expanding customer or group of
customers,

(1) BEach customer requesting to take service pursuant to an economic development
arrangement with the electric utility shall describe the general status of the customer in
the community and how such arrangement furthers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.

{2) Each customer requesting to take service pursuant to an economic development
artangement with the electric utility shall, at a minimum, meet the following criteria,
submit to the electric wtility and the commission verifiable information detailing how
the criteria are met, and provide an affidavit from a company official as to the veracity
of the information provided:

(a) Bligible projects shall be for non-retail purposes.

(b) At least twenty-five new, full-time or full-time equivalent jobs shall be created
within three years of initial operations,

{c) The average hourly base wage rate of the new, full-time or full-time eguivalent jobs
shall be at least one hundred fifty per cent of the federal minimum wage.

(d) The customer shall demonstrate financial viability.

{¢) The customer shall identify local (city, county), state, or federal support in the form
of tax abatements or credits, jobs programs, or other incentives.

{f) The customer shall identify potential secondary and tertiary benefits resulting from
is project including, but not limited to, local/state tax dollars and related
employment or business opportunities resulting from the location of the facility.

(2) The customer shall agree to maintain operations at the project site for the term of the
incentives.

(3) An electric utility and/or mercantile customer or group of mercantile customers filing
an application for commission approval of an economic development arrangement
bears the burden of proof as to the reasonableness of the arrangement requesied and
shall submit to the commission verifiable information detailing the rationale for the
arrangement,

(8) An electric utility, mercantile customer, or group of mercantile customers of an electric
utility may file an application for an economic development arrangement befween the
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electric wtility and its cusiomer or group of customers for the retention of an existing
customer(s) likely to cease, reduce, or relocate its operations out of state.

(1) Each customer requesting fo take service pursuant to an economic development
arrangement with the electric wility shall desctibe the general status of the customer in
the community and how such atrangement furthers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.

{2) EBach customer requesting 1o take service pursuant to an economic development
arrangement with the electric utility shall, at a minimum, meet the following criteria,
submit to the electric tility verifiable information detailing how the criteria are met,
and provide an affidavit from a company official as to the veracity of the information
provided:

(a) Eligible projects shall be for non-retail purposes,

{b) The number of full-time or full-time equivalent jobs to be retained shall be at least
twenty-five.

(c) The average billing load (in kilowatts o be retained) shall be at least two hundred
fifty kilowatts.

(&) The customer shall demonstrate that the cost of electricity is a major factor in its
decision fo cease, reduce, or relocate its operations to an out-of-state site. In-state
relocations are not eligible. If the customer hes the potential to relocate to an out-
of-state site, the site(s) shall be identified, along with the expected costs of
electricity at the site(s) and the expected costs of other significant expenses
including, but not limited to, labor and taxes.

{e) The customer shall identify any other local, state, ot federal assistance songht and/or
received in order to maintain its current operations.

{(f) The customer shall agree to maintain its current operations for the term of the
incentives,

(3) An electric utility and/or mercantile customer or group of mercantile customers filing
an application for commission approval of an economic development arrangement
bears the burden of proof as to the reasonableness of the arrangement requested and
chall submit to the commission verifiable information detailing the rationale for the
arrangement.

(C) Upon the filing of an economic development application, the commission may fix a time and
place for a hearing if the application appears to be unjust or unreasonable.

(1) The economic development arrangement shall be subject to change, alteration, or
modification by the commission.
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() The staff shall have access 1o all customer and electric utility information related to
service provided pursuant to the economic development arrangements.

(D) Customer information provided to demonstrate eligibility under paragraphs (A) and (B) of
this rule shall be treated by the electric utility as confidential.
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4901:1-38-04 Energy efficiency arrangements.

(A) An electric utility, mercantile customer, or group of mercantile customers of an eleciric
utility may file an application for commission approval for an energy efficiency amangement
between the electric utility and its customer or group of customers that have new or
expanded energy efficiency production facilities,

(1) Each customer requesting to take service pursuant to an energy efficiency arrangement
with the electric utility shall describe the general status of the customer in the
community and how such amangement furthers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.

(2) Each customer requesting to take service pursuant 10 an energy efficiency arrangement
with the electric utility shall meet the following criteria, submit to the electric utility
vetifiable information detailing how the oriteria are met, and provide an affidavit from a
company official as to the veracity of the information provided:

(a) The customer shall be an energy efficiency production facility as defined in this
chaptet,

(b) At least ten new, full-time or full-time equivalent jobs shell be created within three
years of initial operations,

(¢) The average hourly base wage rate of the new, full-time, or full-time equivalent jobs
shail be at least one hundred fifty per cent of federal minimum wage.

(d) The customer shall demonstrate financial viability.

(2) The customer shall identify local (city, county), state, or federal support in the form
of tax abatements or credits, jobs programs, or other inceatives.

(f) The customer shall agree to maintain operations at the project site for the term of the
incentives.

(3) An electric utility and/or mercantile customer or group of mercantile customers filing
an application for commission approval of an energy efficiency arrangement bears the
burden of proof as to the reasonableness of the arrangement requested and shall submit
to the commission verifiable information detailing the rationale for the arrangement.

(B) Upen the filing of an energy efficiency application, the commission may fix a time and place
for a hearing if the application appears io be unjust or wireasonable,

(1) The energy efficiency arrangement shall be subject to change, alteration, or modification
by the commission,
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(2) The staff shail have access to all customer and electric utility information related to
service provided pursuant to the energy efficiency arrangements.

{C) Customer information provided to demonstrate efigibility under paragraph (A) of this rule
shall be treated by the electric utility as confidential.
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4901:1-38-05 Unique arrangements,

(A) Notwithstanding rules 4901:1-38-03 and 4901:1-38-04 of the Adminisirative Code, an
electric utility may file an application pursuant to section 4905.31 of the Revised Code for
commission approval of a unique arrangement with one or more of its customers,
consumers, or employees.

(1) An electric utility filing an application for commission approval of a unique atrangement
with one or more of its customers, consumers, or employees bears the burden of proof
as to the reasonableness of the arrangement and shafl submit to the commission
verifiable information detailing the rationale for the arrangement.

(2) Upon the Vﬁling of an application for a unique arrangement, the commission may fix a
time and place for a hearing if the application appears to be unjust or unreasonable.

(3) The unique arrangement shall be subject to change, alteration, or modification by the
commission.

(B) A mercantile customer, or a group of mercantile customers, of an electric utility may apply to
the commission for 2 unique arrangement with the electric utility.

(1) Each customer applying for a unique arrangement bears the burden of proof as to the
reasonableness of the arrangement and shall submit to the commission and the electric
utility verifiable information detailing the rationale for the arrangement.

(2) The customer shall provide an affidavit from a company official as to the veracity of the
information provided.

(3) Upon the filing of an application for a unique arrangement, the commission may fix a
time and place for a hearing if the spplication appears to be unjust or unreasonable.

(4) The unique arrangement shall be subject to change, siteration, or modification by the
commission.

(C) Bach applicant applying for approval of 2 unique arrangement between an electric utility and
one or more of its customers, consumers, or employees shall describe how such arrangement
furthers the policy of the state of Ohio embodied in section 4928.02 of the Revised Code.

(D) Unique arrangements shall reflect terms and conditions for circumstances for which the
electric utility's tariffs bave not already provided.
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4901:1-38-06 Reporting requirements,

(A) Each customer served under any reasonable arrangement established pursuant to this chapter
shall submit an annual report to the electric utility and staff no later than April thittieth of
each year. The format of that report shall be determined by staff such that a determination
of the compliance with the eligibility criteria can be determined, the value of any incentives
received by the customer(s) is identified, and the potential impact on other customers can be
calculated.

(B) The burden of proof fo demonstrate ongoing compliance with the reasonable arrangement
lies with the customer(s). The electric utility shall summarize the reports provided by
customers under paragraph (A) of this rule and submit such summary to staff for review and
audit no later than June fifteenth of each year,
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4901:1-38-07 Level of incentives.

(A) The level of the incentives associated with any reasonable arrangement established pursuant
to this chapter shall be determined as part of the commission’s review and approval of the
applications filed pursuant to this chapter. Imcentives shall only be applicable to the
service(s) taken from the electric utility by the customer receiving the incentives.

(B) Incentives may be based en, but not limited to:

(1) Demand discounts.

(2) Percentages of total bills, or portions of bills,
(3) Direct contributions,

{4) Reflections of cost savings to the eleciric ntility.
(5) Shared savings.

(6) Some combination of the required criteria.

(C) Upon commission approval of an application, the reasonable arrangement, as approved,
shall be: :

(1) Posted on the commission's docketing information system.
(2) Accessible through the commission's web site.

(3) Under the supervision and regulation of the commission, and subject to change,
alteration, or modification by the commission,
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4901:1.38-08 Revenue recovery.

(A) Each electric utility that is serving customers pursuant to approved reasonable arrangements,
may apply for a rider for the recovery of certain costs associated with its delta revenue for
serving those customers pursuant to reasonable arrangements in accordance with the
following:

(1) The approval of the request for revenue recovery, including the level of such recovery,
shall be at the commission's discretion.

(2) The electric utility may request recovery of direct incremental administrative costs
related to the programs as part of the rider. Such request shall be subject o audit,
review, and approval by the commission.

(3) For reasonable arrangements in which incentives are given based upon cost savings to
the electric utility (including, but not limited to, nonfirm arrangements, on/off peak
pricing, seasonal rates, time-of-day rafes, real-time-pricing rates), the cost savings shall
be an offset to the recovery of the delta revenues.

(4) The amount of the revenue recovery rider shall be spread to all customers in proportion
to the current revenue distribution between and among classes, subject to change,
alteration, or modification by the commission, The electric utility shall file the projected
impact of the proposed rider on all customers, by custome class.

(5) The rider shall be updated and reconciled, by application to the commission,
semiannually. All data submitted in support of the rider update shall be subject to
commission review and audit,

(B) If it appears to the commission that the proposals in the application may be unjust and
unreasonable, the commission shall set the matter for hearing.

(1) At such hearing, the burden of proof'to show that the revenue recovery rider proposal in
the application is just and reasonable shall be upon the electric utility,

(2) The revenue recovery rider shall be subject to change, alteration, or modification by the
commission.

(3) The staff shall have access to all customer and electric utility information related to
service provided pursuant to the reasonable arrangements that created the delta revenue
triggering the electric utility's application to recover the cests associated with said delta
revene,
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4901:1-38-09 Failure to comply.

(A) If the customer being provided with service pursuant to a reasonable arrangement established
pursuant to this chapter fails to substantially comply with any of the criteria for eligibility,
the electric utility, afier reasonable notice to the customer, shall terminate the arrangement
unless otherwise ordered by the commission.

(B) The commission may also direct the electric utility to charge the customer for all or part of
the incentives previously provided by the electric utility.

(C) If the customer is required to pay for all or part of the incentives previously provided, the

recovered amounts shall be reflected in the calculation of the revenue recovery rider
established pursuant to rule 4901:1-38-08 of the Administrative Code.
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The Commission, considering the above-entitled application, hereby issues its
opinion and order in this matter.
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60661, on behalf of Constellation NewEnergy, Inc., and Constellation Energy Commodities
Group, Inc.

Robert J. Triozzi, Director of Law, and Steven Beeler, Assistant Director of Law,
City of Cleveland, and Schottenstein, Zox & Dunn Co, LPA, by Gregory H. Dunn,
Christopher L. Miller, and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on
behalf of the city of Cleveland. '

Brickfield, Burchette, Ritts & Stone, P.C., by Damon E. Xenopoulos, 1025 Thomas
Jefferson Street, N.W., 8th Floor, West Tower, Washington, D.C. 20007, on behalf of
OmniSource Corporation.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Chio
43215-3927, and Nolan Moser and Trent A. Dougherty, Ohio Environmental Council, 1207
Grandview Avenue, Suite 201, Columbus, Ohio 43212-3449, on pehalf of Ohio
Environmental Council.

Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association,

The Legal Aid Society of Cleveland, by Joseph P. Meissner, 1223 West 6th Street,
Cleveland, . Ohio 44113, on behalf of The Neighborhood Environmental Coalition, The
Empowerment Center of Greater Cleveland, United Clevelanders Against Poverty,
Cleveland Housing Network, and The Consumers for Fair Utility Rates.

Leslie A. Kovacik, city of Toledo, 420 Madison Avenue, Suite 100, Toledo Ohio
43604-1219; Lance M. Keiffer, Lucas County, 711 Adams Street, 2nd Floor, Toledo, Ohio
43624-1680; Marsh & McAdams, by Sheilah H. McAdams, city of Maumee, 204 West
Wayrne Street, Maumee, Ohio 43537; Ballenger & Moore, by Brian ]. Ballenger, city of
Northwood, 3401 Woodville Road, Suite C, Toledo, Ohio 43619; Paul 8. Goldberg and
Phillip D. Wurster, city of Oregon, 5330 Seaman Road, Oregon, Chio 43616; James E.
Moan, city of Sylvania, 4930 Holland-Sylvania Road, Sylvania, Ohio 43560; Leatherman,
Witzler, by Paul Skaff, city of Holland, 353 Elm Street, Perrysburg, Ohio 43551; and
Thomas R. Hayes, Lake Township, 3315 Centennial Road, Suite A-2, Sylvania, Ohio 43560,
on behalf of Northwest Chio Aggregation Group. :
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Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Natural Resources Defense Council.

Craig G. Goodman, 3333 K. Street, N.W., Suite 110, Washington, D.C. 20007, on
behalf of National Energy Marketers Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, 300 West
Wilson Bridge Road, Suite 350, Worthington, Ohio 43085, on behalf of Integrys Energy
Services, Inc.

Sean W. Vollman and David A Muntean, 161 South High Street, Suite 202, Akron,
Ohio 44308, on behalf of the city of Akron.

Bell & Royer Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
Ohio 43215-3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio 43215-3005,
on behalf of Ohio Manufacturers’ Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Energy
Services, LLC,

Bailey Cavalieri, LLC, by Dane Stinson, 10 West Broad Strest, Suite 2100, Columbus,
Ohio 43215-3422, and F, Mitchell Dutton, FPL Energy Power Marketing, Inc., 700 Universe
Boulevard, Juno Beach, Florida 33408, on behalf of FPL Energy Power Marketing, Inc,, and
Gexa Energy Holdings, LLC.

Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Sierra Club, Ohio Chapter.

Bricker & Eckler, LLP, by Glenn S. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Columbus,
Ohio 43215, on behalf of Northeast Ohio Public Energy Council,

Larry Gearhardt, 280 North High Street, P.O. Box 182383, Columbus, Ohio 43218-
2383, on behalf of Ohio Farm Bureau Federation.

Bricker & Eckler, LLP, by Sally W, Bloomfield and Terrence O'Donnell, 100 South

Third Street, Columbus, Ohio 43215, on behalf of American Wind Energy Association,
Wind on the Wires, and Ohio Advanced Energy.
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Theodore 8. Robinson, 2121 Murray Avenue, Pittsburgh, Pennsylvania 15217, on.
behalf of Citizens Power, Inc.

McDermott, Will & Emery, LLP, by Douglas M. Mancino, 2049 Century Park East,

Suite 3800, Los Angeles, California, 90067-3218, and Grace C. Wung, 6({) Thirteenth Street,

-N.W., Washington, D.C. 20005, on behalf of Wal-Mart Stores East, LF, and Sam’s Bast, Inc.,
LP, Macy’s, Inc., and B)'s Wholesale Club, Inc.

Craig 1. Smith, 282¢ Coventry Road, Cleveland, Ohio 44120, on behalf of Material
Sciences Corporation,

Bricker & Eckler, LLP, by Glenn 5. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Columbus,
Ohip 43215, on behalf of Chio Schools Council.

McDermott, Will & Emery, LLP, by Douglas M. Mancino, 2049 Century Park East,
Suite 3800, Los Angeles, California 90067-3218, and Gregory K. Lawrence, 28 State Street,
Boston, Massachusetts 02109, on behalf of Morgan Stanley Capital Group, Inc.

Tucker, Bllis & West, LLP, by Nicholas C. York and Eric D. Weldele, 1225
Huntington Center, 41 South High Street, Columbus, Ohio 43215-6197, and Steve Millard,
100 Public Square, Suite 201, Cleveland, Ohio 44113, on behalf of Courwil of Smaller
Enterprises. :

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 Bast Gay Street, Columbus, Ohio 43216-1008, on behalf of Ohio Association of
School Business Officials, Ohio School Boards Association, and Buckeye Asgociation of
School Admindstrators,

OPINION:

L HISTORY OF PROCEEDINGS

On July 31, 2008, Ohio Edison Company (OE), The Cleveland Electric Mluminating
Company {CEI), and The Toledo Edison Company (TE) (FirstEnergy or the Companies}
filed an application for a standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. This application is for an electrie security plan (ESF) in accordance with
Section 4928.143, Revised Code. Contemporaneously, in Case No. 08-936-HL-S50,
FirstEnergy filed a separate application for a market rate offer (MRO) in accordance with
Section 4928.142, Revised Code. '

On August 18, 2008, a technical conference was held regarding FirstEnergy's
applications. Subsequently, by entry dated September 5, 2008, the attorney examiner set
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this matter for hearing on October 16, 2008. By entry issued September 9, 2008, the
Commission scheduled nine local public hearings in this matier.

On August 29, 2008, the Ohio Consumers’ Counsel (OCC) filed a motion for
bifurcated hearings in Case No. 08-936-EL-S50, and a motion to consolidate Case No. 08-
936-EL-SSO with Case No. 08-935-EL-8S0. On September 8, 2008, FirstEnexgy filed a
memorandum contra OCC’s motions. The city of Cleveland (Cleveland) filed a motion for-
bifurcated hearings and 2 memorandum in support of OCC's motion on September 3,
2008, OCC filed a reply to FirstEnergy’s memorandum contra on September 11, 2008, The
motions to bifurcate the hearings and OCC’s motion to consolidate the cases were denied
by the attorney examiner on September 12, 2008.

The following parties were granted intervention by eniries dated September 15,
2008, and December 16, 2008: Ohio Energy Group (OEG); OCC; Kroger Company
(Kroger); Ohio Environmental Council (OEC); Industrial Energy Users-Ohio (IEU-Ohio);
Ohio Partners for Affordable Energy (OPAE); Nucor Steel Marion, Inc. (Nucor); Northwest
Ohio Aggregation Coalition (NOAC); Constellation NewEnergy and Constellation Energy
Commodities Group, Inc. (Constellation); Dominion Retail, Inc. (Dominion); Ohio Hospital
Association {OHA); Neighborhood Environmental Coalition, The Empowerment Center of
Greater Cleveland, United Clevelanders Against Poverty, Cleveland Housing Network,
and The Consumers for Fair Utility Rates (Citizens’ Coalition); Natural Resources Defense
Council (NRDC); Sierra Club; National Enetgy Marketers Association (NEMA); Integrys
Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct Energy); city of Akron;
Ohio Manufacturers’ Association (OMA); FPL Energy Power Marketing, Inc and Gexa
Energy Holdings, LLC (FPL); Cleveland; Northeast Ohio Public Energy Council (NOPEC);
Ohio Farm Bureau Federation {OFBF); American Wind Association, Wind on Wires, and
Ohio Advance Energy; Citizens Power, Inc. (Citizens)y Omnisource Corporation
(OmniSource); Material Sciences Corporation (Material Sciences); Ohio Schools Council
(OSC); Council of Smaller Enterprises (COSE); Morgan Stanley Capital Group; Wal-Mart
Stores East, LP and Sam’s East, Inc, Macy’s, Inc, and BJ's Wholesale Club, Inc.
(Commercial Group); and Ohio Association of School Business Officials, Ohio School
Boards Association, and Buckeye Association of School Administrators
(OASBO/OSBA/BASA).

The hearing in this proceeding commenced on October 16, 2008, and concluded on
October 31, 2008.. Eight witnesses testified on behalf of FirstEnergy, 21 witnesses testified
on behalf of various intervenors, and nine witnesses testified on behalf of the Staff. At the
local public hearings held in this matter 106 witnesses testified. Briefs and reply briefs
were filed on November 21, 2008, and December 12, 2008, respactively.
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1.  DISCUSSION

A.  Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, r¢liable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing FirstEnergy's application, the
Comumission is cognizant of the challenges facing Ohioans and the electric power industry
and will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, as amended by SB 221.

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

(1)  Bnsure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service.

(3)  Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (DSM), time-
differentiated pricing, and implementation of advanced
metering infrastructure {AMI).

(5)- Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice and
the development of performance standards and targets for
service quality.

(6)  Ensure effective retail competition by avoiding anticompetitive
subsidies.

(7}  Ensure retail consumers protection against unreagonable sales
practices, market deficiencies, and market power.

) Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.
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(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
jssues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that on January 1, 2009, electric ntilities must provide consumers with an 880, consisting
of either an MRO or an ESP, The SSO is to serve as the electric utility’s default S50, The
law provides that electric utilities may apply simultaneously for both an MRO and an ESP;
however, at a minimum, the first S0 application must include an application for an ESP.
Section 4928.141, Revised Code, specifically provides that an SSO shall exclude any
previously authorized allowances for transition costs, with such exclusion being effective
on and after the date that the allowance is scheduled to end under the electric utility’s rate
plan, In the event an S5O is not authorized by January 1, 2009, Section 4928141, Revised
Code, provides that the current rate plan of an electric utility shall continue until an 880 is
authorized under either Section 4928.142 or 4928.143, Revised Code.

FirstEnergy's application in this proceeding proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The plan, according to patagraph (B)(2) of
Section 4928143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIF), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the S50 price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding economic
development.

As stated previously, contemporaneous with the filing of this ESP, FirstEnergy filed
an application for an MRO. The statute provides that the Commission is required to
approve, or modify and approve the ESP, if the ESP, including its pricing and all other
terms and conditions, including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results that would otherwise apply
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under Section 4928.142, Revised Code. In addition, the Commission must reject an ESP
that contains a surcharge for CWIP or for new generation facilities if the benefits derived

for any purpose for which the surcharge is established are not reserved or made available

to those that bear the surcharge.

The Commission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price established under Sections 4928.141, 4928142, or
4928143, Revised Code, including carrying charges. If the Commission does provide for a
phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incired costs equal to the amount not collected, plus carrying charges on that
amount, and shall authorize the deferral’s collection through an unavoidable surcharge.

By finding and order issued September 17, 2008, in Case No. 08.777-EL-ORD (550
Rules Case), the Comrmission adopted new rules concerning 550, corporate separation, and
reasonable arrangements for electric utilities pursuant to Sections 4928.06, 4928.14, 4928.17,
and 4905.31, Revised Code. :

B.  Summary of the Local Public Hearings

Nine local public hearings were held in order to allow FirstEnergy’s customers the
opportunity to express their opinions regarding the issues in this proceedings. The
hearings were held in the following cities: September 24, 2008, at 6:30 p.m., Springfield;
September 25, 2008, at 12:00 p.m,, Cleveland; September 25, 2008, at 6:30 p.m.,, Cleveland
Heights; October 1, 2008, at 6:30 p.m,, Sandusky; October 2, 2008, at 12:30 p.m., Toledo;
October 2, 2008, at 6:30 p.m., Maumee; October 7, 2008, at 6:30 p.m., Akron; October 14,
2008, at 6:30 p.m., Austintowr; and October 15, 2008, at 6:30 p.m., Geneva. At those
hearings, public testimony was heard from eight customers in Springfield, 15 customers in
Cleveland, five customers in Cleveland Heights, six customers in Sandusky, 20 customers
in Toledo, 23 customers in Maumee, nine customers in Akron, 15 customers in
Austintown, and five customers in Geneva, In addition to the public testimony, several
dozen letters were filed in the case docket by customers stating concern about the
application.

The principal concern expressed by customers, both at the public hearings and in
letters, was over the increases in customer rates that would result from approval of the
application. Witnesses stated that any increase in rates would negatively impact low-
income customers, the elderly, and those on fixed incomes. Customers cited the recent
downturn in the economy as the primary source of their apprehension. It was noted by
many at the hearings that customers are also facing increases in other utility charges,
gasoline, food, and medical expenses and that the proposed increase would cause undue
hardship. In addition, numerous school officials testified at the local hearings expressing
their concerns over FirstEnergy’s elimination of the Energy for Education II program
effective January 1, 2009.
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C. State Policy - Section 4 Revised Code

FirstEnergy maintains that the proposed ESP is consistent with the policy of the
state as delineated in Section 4928.02(A) through (N), Revised Code. According to the
Companies, the ESP promotes the availability of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service, In addition, the
Companies believe that the ESP advances DSM, time-differentiated pricing, advanced
metering infrastructure, energy efficiency programs, and the development of performance
standards and targets for service quality. Furthermore, FirstEnergy states that the ESP
promotes the state’s economy and improves the environment. The Companies note that
the General Assemnbly determined that an ESP supports the policies set forth in Section
4978.02, Revised Code, if it is more favorable in the aggregate when compared to the
expected results of an MRO (Co. Ex. 1at 4-5, 7).

OPAE submits that the proposed ESP fails to take into consideration and protect at-
risk populations, as required by statute. According to OPAE, the rates proposed in the
ESP do not consider the impact of rate increases on low-income households or those
struggling to pay their bills (OPAE Br. at 8).

Dominion notes that Section 4928.02, Revised Code, provides that it is the policy of
the state t0 encourage and promote the development of effective refail electric
competition, However, Dominion maintains that this policy cannot be effectuated if the
SSO price against which the competitive suppliers must compete is based on something
other than the cost for the electric utility to provide 580 generation service. While
Dominion understands the concern for near-term rate stability, it opines that customers
are not well served if costs are deferred for future recovery. Further, Dominion believes
that the proposed riders in the ESF, which can produce automatic increases in bills, dispels
any illusion that the ESP, as proposed, offers any rate certainty for customers (Dom. Br. at
4-5). OEG contends that the rate increases under the ESP do not considex the state policy
to facilitate Ohio’s competitiveness in the global economy (OEG Ex, 1 at 16).

FPL states that, although the statute ultimately requires that an ESP be approved if
it is more favorable in the aggregate than an MRO, the statute does not permit the
approval of an ESP, even one that is more favorable than an MRO, if any component part
of the ESP is unreasonable or unlawful. Furthermore, FPL, NOAC, and NOPEC note that
the pro-competitive policies enumerated in Sections 4928.143(B) and 4928.20(T) through
(), Revised Code, require that an ESP encourage and promote large-scale governmental
aggregation (FPL Br. at 7-8; NOAC/NOPEC Br. at 5). In addition, FPL points out that
Section 4928.20(K), Revised Code, requires that the Commission consider the effect on
large-scale governmental aggregation of any unavoidable generation charges. FPL
maintains that provistons of the ESP that runs afoul of these policies are unreasonable and
unlawful, and must be modified or the ESP must not be approved (FPL Br. at 5, 11).
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FirstEnergy submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not impose requirements on an ESP and the ESP should not be
modified or rejected because it does not satisfy the policies of the state. According to
FirstEnergy, the “more favorable in the aggregate” test set forth in Section 4928.143,
Revised Code, does not include a reference to the state policies set forth in Section 4928.02,
Revised Code, and the Commission has no authority to expand the criteria in Section
4928.142, Revised Code (Co. Reply Br. at 16).

The Commission believes that the state policy codified by the General Assembly in
Chapter 4928, Revised Code, sets forth important objectives which the Commission must
keep in mind when considering all cases filed pursuant to that chapter of the code.
Therefore, in determining whether the ESP meets the requirements of Section 4928.143,
Revised Code, the Commission takes into consideration the policy provisions of Section
4928.02, Revised Code, and we use these policies as a guide in our implementation of
Section 4928143, Revised Code. The Commission has reviewed the ESP proposal
presented by FirstBrergy, as well as the issues raised by the various intervenors, and we
believe that, with the modifications set forth herein, we have appropriately reached a
conclusion advancing the public’s interest.

D Application Overview and Term of the Plan

In their application, the Companies are requesting authority to establish an 550 in
fhe form of an ESP pursuant to the provisions of Sections 4928.141 and 4928145, Revised
Code. The proposed ESP is to be effective for a three-year period commencing January 1,
9009, unless the Commission determines, after hearing, that the ESP should be terminated
effective January 1, 2011. According to the ESP, if the Commission does not issue a
decision terminating the ESP by December.31, 2009, then the ESP could continue through
December 31, 2011. If the Commission terminates the ESP effective January 1, 2011, the
Companies propose that certain obligations provided for in the ESP would likewise
terminate, including the Fconomic Development Rider (Rider EDR) (Co. Ex. 9a at 1,32:33;
Co. Bx. 5 at 3).

)

According to the Companies, notwithstanding various adjustments included in the
ESP, the overall increases in total customer rates, including generation, transmission, and
 distribution, would be an average of 5.32 percent in 2009, 401 percent in 2010, and 5.9
percent in 2011 {Co. Ex. 9a at 5; Co. Ex, 1 at 12). FirstEnergy notes that the first year
increase is attributable to an increase in distribution rates, not generation rates (Co. Br. at
2).

The Companies submit that, upon termination of the generation prices under the

ESP, the generation prices will be determined pursuant to a competitive bid process in
accordance with an approved MRO process. Likewise, the Companies state thet they may
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algo implement any approved MRO and conduct a competitive bid if the Commission
rejects this application for an ESP (Co. Bx. 9a at 34). :

With regard to the term of the ESP, JEU-Ohio believes that three years is too short.
Accarding to TEU-Ohio, having rate stability only for three years will make it difficult to
satisfy the state’s policy objectives and for industrial and other customers 0 make the
business case to invest in and maintain their Ohio operations. Further, JBU-Ohio
maintains that a longer term plan will provide more tools to help mitigate the significant.
immediate increases driven by fuel costs (JEU-Ohio Br. at 14).

The Commission believes that FirstEnergy’s proposal allowing the Commission to
terminate the plan, if the Commission finds it necessary, effective January 1, 2011, is
appropriate, in light of the concern about the current state of the economy and the
numerous uncertainties facing both the Companies and the consumers in the future. The
Commission believes that it is essential that the plan we approve be one that initially
requires revenue neutrality for the Companies, provides future revenue certainty for the
Companies, and affords rate predictability for the customers. Accordingly, we find that
the ESP should be in place for three years, with the option for the Commission to
terminate the plan effective January 1, 2011,

E. on Rates (Rider GEN Gengration in Credit (Rider
GPI

In the ESP, the Companies propose a three-year SSO fixed base generation rate
(Rider GEN) for customers who choose to receive generation service from the Companies
(Co. Bx. 9a at 5; Co. Ex. 5 at 4). However, the Companies propose to phase-in each yeat’s
price by means of the Generation Phase-in Credits Rider (Rider GPI), with recovery of the
amounts for the phase-in credits over a period not to exceed ten years through the
Deferred Generation Rider (Rider DGC) (Co. Ex. 9a at 10, Att. A at 2; Co. Ex. 5 at 8).
According to the Companies, this phase-in approach yields a reduction in generation
pricing greater than ten percent during the ESP period; thus, mitigating the impact on
customers as pricing is transitioned to more closely reflect market pricing. Pursuant to the
ESP, the Companies’ proposal is as follows:

Proposed Average Base | Proposed Phase-in Price
Generation Price per kWh/| perkWh
(Rider GEN) - | {Rider GPI)

2009 $0.075 $0.0675

2010 $0.080 $0.0715

2011 $0.085 $0.0755
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The Companies further explain that the generation charges and phase-in credits will be
seasonally and voltage adjusted for all three years in the retail tariffs (Co. Ex, 9a at 10; Co.
Ex. 5 at 7-9).

According to the Companies, on average, their proposal would represent an
increase in the customer's total bill of 0.06 percent in 2009, 4.01 percent in 2010, and 5.79
percent in 2011 (Co. Ex. 9a at 5). Kroger recommends that the ESP be modified to ensure
that the overall increase attributable to increased generation charges be as close to these
levels cited by the Companies as possible (Kroger Bx. 1 at 8).

OCC states, and Material Sciences agrees, that the generation rates proposed by the
Companies in the ESP are excessive and, if a more appropriate rate is developed, then
Rider GP1 would not be necessary (OCC Ex. 3 at 36; Mat. Sci. Br. at 13). OHA states that
the proposed generation rates are arbitrary and unreasonable (OHA Br. at 9). The
Competitive Suppliers! aver that FirstBnergy is not really discounting the cost of
generation through Rider GPI, only delaying the collection with carrying costs, which has
the effect of increasing the total cost of generation which customers have to pay (Comp.
Supp. Br. at 17). IEU-Ohio states that, while Section 4828.144, Revised Code, permits the
phase-in of rates, it limits the resulting surcharges that amortize the cost of the phase-in
such that they must apply during the term of the ESP, However, IBU-Ohio points out that
the deferral aspects of the ESP have an impact beyond the three-year term of the ESP (IEU-
QOhio Br. at 13). , .

FPL, which has executed a letter of intent to provide eleciric supply to NOPEC
during the term of the ESP (FPL Br. at 1), argues that the ESP containg muumerous
anticompetitive provisions that would prevent competitive suppliers from entering the
market and FPL from serving NOPEC’s customers. For example, FPL states that the net
pricing disadvantage to competitive suppliers if Rider GPI and the Minimum Default
Service Rider (Rider MDS) are approved is 26 percent (FPL Ex. 1 at 10-11, 15; FPL Br. at 3).
According to FPL, because of the onerous effect of Riders GPl and MDS, the NOPEC Jetter
of intent contains two conditions precedent to FPL's execution of the agreement, namely,
the approved ESP must extend the full amount of any Rider GPI to large-scale
governmental aggregations and Rider MDS must be made avoidable for large-scale
governmental aggregations (FFL Br. at 4).

FPL advocates that Rider GPI, as proposed in the ESP, violates the legislative
mandate to encourage and promote large-scale governmental aggregation and, therefore,
it must be modified {(FPL Br. at 5). NOAC and NOPEC argue that Rider GPI and the
deferral it accomplishes create a barrier to competition and a subsidy from one group of
consumers to another. NOAC and NOPEC point out that Rider GPI applies enly to

1 Constallation and Integrys submitied joint exhibits and filed a joint initial brief; therefore, when referring
to the arguments in these documents, these parties will be referred to as the Competitive Suppliers,
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consumers who accept Rider GEN from the Companies, In order to provide savings to a
consumer, a large-scale governmental aggregator would meed to be able to purchase
generation at a price lower than Rider GEN less the ten percent Rider GPI credit; thus,
Rider GPI is a significant barrier to competition. NOAC and NOPEC recommend that the
ESP be modified to provide a governmental aggregation generation credit that would be
made available to customers served by a large-scale governmental aggregation that is
equivalent to Rider GPL Further, they offer that the generation costs deferred through
both Rider GP1 and the governmental aggregation credit should be included in Rider DGC
beginning in 2011 (NOAC/NOPEC Jt. Ex. 1 at 6, 8-9). FPL supports this proposal by
NOAC and NOPEC (FPL Bx. 1 at 10-11, 15). The Competitive Suppliers agree that the
playing fleld can be leveled if FirstEnergy gives each shopping customer a credit equal to
the generation deferral (Comp. Supp. Ex. 1 at 14). The Consumer Advocates believe that
alternative treatment for generation deferrals, which would deal with the anticompetitive
effects of the proposed deferrals, should remain a secondary consideration and that the
primary goal should be the elimination of the deferrals (Con. Adv. Br. 2 at20).

In response to the criticisms of the phase-in and the deferrals proposed in the ESP,
FirstBnergy points out that Section 4928.144, Revised Code, expressly authorized the
phase-in of generation prices, along with other deferrals. In addition, FirstEnergy notes
that, with the exception of governmental aggregation programs as set forth in Section
4928.20(1), Revised Code, Section 4928.144, Revised Code, also directs that the deferrals
plus carrying charges be collected through an unavoidable surcharge on rates of an electric
distribution utility {Co. Br. at 33).

' Staff notes that Section 4928.63(C)(3), Revised Code, provides that electric utilities
may be excused from complying with the annual alternative energy portfolio standards if
their annual compliance exceeds a certain level. Staff believes that the reduction of the
base generation prices through the use of deferrals could potentiglly impact the
implementation of this statutory provision. Therefore, Staff recommends that the
Commission reinforce that no part of any deferréd generation-related amounts should -
include alternative energy portfolio standard related compliance costs (Staff Ex. 1 at 4.5;
Staff Br. at 18).

With regard to Rider GEN and the proposed base generation rates, the Comumission
notes that, at the hearing, FirstEnergy’s witness Warvell acknowledged that the generation
rates proposed by FirstEnergy were not based upon cost, but were based solely on the
judgment of FirstEnergy’s management {Tr. | at 64, 167-168). Mr. Warvell testified that it
is FirstEnergy’s understanding that the two objectives for an ESP are for the rates to be
below the rate which could be obtained through an MRO and for rates to be stabilized (7.
I at 26, 48). Further, FirstBnergy presented testimony at the hearing indicating that the

2 OCC, Cleveland, NRDC, NOAC, and Citizens Coalition filed a joint initia} brief; therefore, when
referring to the arguments in this document these parties will be referred to as the Consumer Advocates,
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generation rates proposed by FirstEnergy are below the rates which could be obtained
through an MRO (Co. Ex. 1 at 18, Att. 1 at 1}. However, this testimony was based upon the
market information available to FirstBnergy on July 15, 2008, immediately prior to the
filing of its application on July 31, 2008 (Tr. I'at 102-103; Tr. I at 13).

The record in this proceeding demonstrates that, after the filing of the application
by FirstEnergy, there was a significant decline in prices in the relevant energy markets (Tr.
1 at 99-103, 184-184). FirstEnergy’s witness Jones acknowledged a decline in energy prices
between July 15, 2008, and the date of the hearing, but he stated that he had not calculated
the impact of that decline in his testimony (Tr. Ill at 85). Because the decline occurred after
the filing of the application by FirstEnergy, this decline was not reflected in the prices
proposed by FirstEnergy. Therefore, if the Commission is to accept the two objectives for
the ESP proposed by FirstEnergy, that the rates for the ESP should be below the prices
which could be obtained through an MRO and that rates should be stabilized, it is
necessary to reduce the average base generation rates contained in PirstEnergy’s
application.

The Commission finds that the record supports a reduction in the proposed base
generation rates of approximately 10 percent for 2009, with additional reductions
thereafter, in order to reflect the market decline between the date of the filing of the
application and the hearing. A comparison of the forward prices used by OEG witness
Kollen, using October 10, 2008, market data, with forward prices used by FirstEnergy’s
witness Jones using July 15, 2008, market data, indicates a decline of approximately 12
percent (OBG Ex, 2-A, Exhibit LK-8A; Co. Ex, 6, Exhibits 8-10). As previously noted,
FirstEnergy's witness Jones testified that he had not calculated the impact of the market
decline (Tr. 111 at 85). Moreover, OCC's witness Yankel testified that prices had declined
by approximately 10 percent (OCC Ex. 3 at 5; OCC Ex. 8; OCC Ex, 9; OCCEx. 10; Tr. VI at
182-185). Further, Kroger's witness Higgins recommended that the Commission reduce
the base generation rates to $0.0675 per kWh for 2009; this recommendation would reduce
base generation rates by approximately 10 percent (Kroger Ex. 1 at 3, 8). Therefore, the
Commission concludes that it is appropriate to reduce the average base generation rates
proposed in FirstEnergy’s application to $0.0675 per kWh for 2009, $0.0695 per kWh for
2010, and $0.071 per kWh in 2011. Accordingly, the Commission finds that FirstEnergy’s
proposed ESP should be modified in order to reflect these reductions.

Turning now to Rider GPI, the Commission acknowledges that Section 4928.144,
Revised Code, authorizes the Commigsion to order an electric utility to phage-in any rate
established under Section 4928143, Revised Code, in order to ensure rate stability to
customers, FRirstBnergy has proposed a generation phase-in credit under which the
Companies would defer a portion of the base generation costs and recover these deferrals,
with carrying costs, through Rider DGC. In its application, FirstEnergy proposed a
generation phase-in credit in the amount of $0.0075 per kWh for 2009, $0.0085 per kWh for
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2010, and $0.0095 per kWh for 2011. The Commission believes that, with the modifications
to the average base generation rates, no such deferrals would be necessary. The
Comunission notes that the aggregate cost of the deferrals, including carrying cosis, .
proposed by FirstEnergy amounts to nearly $2 billion, which would need to be recovered
from ratepayers in the future (Co. Ex. 9a, Att. A; Co. Bx. 5 at 8; Tr. 11 at 280-282).
Although there would be short-term benefits to such a deferral in the form of lower billed
generation rates, the need for recovery of nearly $2 billion in deferred generation rates and
carrying costs has the potential to damage Ohio's competitiveness in the global economy
over the long-term as new businesses may be deterred from locating in Ohio in the future.
Accordingly, the Commission finds that Rider GPI should be eliminated from the BSP.

Moreover, the Commission is mindful of the significant economic difficulties facing
residents in Ohio at this time, as reflected in the record of the nine local public hearings
held in this proceeding. Thus, we note that the average base generation rate for 2009, as
approved in this order, represents no increase in electric rates for residential customers
served by the Companies.

1. Generation Procurement

According to the Companies, integral to the ESP is an amangement with
FirstBnergy Solutions (FES) for gemeration supply. Under this arrangement, the
Companies explain that there would be additional benefits to customers. Among these
benefits would be an addition of 1,000 megawatts (MW) of capacity through either new or
upgraded generation, maintaining generation in service that would otherwise be
shutdown, and/or additional generation. Furthermore, the Companies state that FES will
commit up to $45 million over the term of the plan toward envirorunental remediation and
reclamation (Co. Ex. 9a at 7, 17). ’

OEG contends that the generation rate proposed in the ESP is not reasonable,
stating that FirstEnergy has failed to show that the prices for purchased power from FES
are prudent (OEG Ex. 2 at 19; Tr. ] at 26). In addition, OEG alleges that the proposed rates
are not consistent with the policy of the state set forth in Section 4928.02, Revised Code
(OEG Br. at 14). OEG further states that the base generation rates proposed in the ESP are
in excess of the market prices; stating that, based on September 19, 2008, forward prices,
the wholesale market price to serve the Companies’ Joad would be $63.45, $65.23, and
$66.15 per MWh, for 2009, 2010, and 2011 respectively; compared to FES's offer price
proposed in the BSP of $75, $80, and $85 per MWHh, respectively, for the same years (OEG
Ex. 2 at 4, 11, 19). OPAE agrees that the lack of transparency concerning the contraciual
terms with FES and the lack of justification for the proposed generation prices are fatal
flaws in the ESP {OPAE Ex. 1 at 15). In addition, OCC asserts that the forecasted rates
developed by the Companies to determine the market price benchmarks for generation are
highly inflated; thus, giving a false impression of the value of the rates being proposed in
the ESP. Based on data from fuly 15, 2008, and taking in consideration adjustments for
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load shaping and distribution losses, OCC calculates that the more realistic forward
market prices would be $55.65, $54.78, and $53.87 per MWh for 2009, 2010, and 2011,
respectively (OCC Ex. 3 at 12; Con, Adv, Br. at 12).

OEG recommends an active portfolio as an alternative, whereby the Companies
would issue requests for proposal for all facets of wholesale generation supply sufficient to
meet their provider of last resort (POLR) requirements, OEG proposes that these
purchases should only be made at transparent and verifiable Federal Energy Regulatory
Comumission (FERC) regulated wholesale market rates, . According to OEG, the goal would
be to obtain the least cost portfolio of wholesale generating resources, which would
include a mix of fixed block wholesale contracts, spot purchases, and sales contracts, to
supply those customers who do not shop. OEG also states that the Companies should
retain the POLR responsibility, rather than outsourcing it to the wholesale generation
suppliers. To the extent costs are prudently incurred, OEG states that the Companies
should be permitted to recover all of their competitively bid generation supply cost,
inclading the costs for the risk, OEG believes that this method will significantly reduce
the cost of wholesale gereration (OEG Ex. 1 at B-11; OEG Ex. 2 at 14, 17, 21). OHA
supports OEG's proposed procurement process (OHA Br. at 12).

OPAE proposes that FirstEnergy be required fo evaluate options to assure
generation supply to its customer classes. OPAE believes that the analysis should start
with an examination of the Companies’ current and future load and load shapes for each
customer class. OPAE advocates that the Companies should then evaluate how they can
manage this load shape and meet their needs under a variety of potential scenarios that
would evaluate the cost of effective energy efficiency and demand response products
compared to purchasing traditional generation supply at the lowest price (OPAE Ex. 1 at -
16-17).

OCC and OPAE recommend that FirstEnergy's proposed cost recovery for new
generation sources, including the contract with FES for an additional 1,000 MW, or for
long-term power purchase contracts identified in the ESP not be approved, because of the
lack of resource planning information provided by FirstEnergy in its application. OCC
and OPAE agree that approval should depend on the Companies’ demonstration that such
resources are least-cost as determined in a formal long-term forecast and integrated
resource planning process (OCC Ex. 1 at 20; OPAE Ex. 1 at 18),

In light of the Commission’s determination in this order that the average base
generation rates proposed by the Companies must be reduced to an appropriate level, as
well as other modifications to the ESP set forth in this order, we find that the issues raised
by several of the intervenors regarding the FirstBnergy’s proposed procurement of
generation from FES have been taken into consideration and addressed. As for FES's
commitments to provide 1,000 MW of capacity and to provide $45 million toward

OCC Appx. 000148




08-935-EL-850 -19-

environmental remediation and reclamation, the Commission agrees with OCC and OPAE
that these commitments should be eliminated (OCC Ex. 1 at 20; OPAE Ex. 1 at 18).

2. Section 199 Tax Deduckion

IEU-Ohio points out that, pursuant to Section 199 of the Internal Revenue Service
Code, a deduction against federal taxable income is available for qualified production
activities income, which includes the production of electricity. IEU-Ohio states that the
Companies have not reflected the Section 199 tax benefits in the base generation prices
proposed in the ESP. According to IEU-Ohio, to the extent that the Section 192 deduction
associnted with the generation supplied by FES to the Companies can be utilized in
FirstEnergy’s consolidated tax return, it is appropriate for that tax benefit to be reflected in
the generation rates. IEU-Ohio argues that, if the Companies are not able to demonsizate
that the price of generation is net of Section 199 tax benefits, they should not be allowed to
pass along the costs of new taxes associated with generation (IBU-Ohio Ex. 1 at 7).

The Commission acknowledges that, as pointed out by IEU-Ohio, the generation
supplied by FES to the Companies may qualify for the Section 199 deduction. In previous
cases, the Commission has recognized the possibility of the applicability of this deduction
and has required other electric utilities to make adjustments reflecting this deduction. See
Columbus Southern Power Company and Ohio Power Company, Case No. 07-63-EL-UNC
(October 3, 2007). Thus, the Commission agrees that applicable Section 199 deductions
should be taken into consideration, That being said, we believe that the modifications set
forth in this order adequately account for the possibility of any applicable Section 199 tax
deductions.

3 Generation Rate Design

Under the ESP, generation charges, which are seasonally and voltage adjusted, are
levied on all customer classes on a per kilowatt hour (kWh) basis. According to
FirstEnergy, there are two main considerations that form the basis for the proposed
generation rate design in the ESP. First, the BSP proposal uses the rate classifications
developed by the Companies in Case Co. 07-551-EL-AIR (FirstEnergy Distribufion Rate
Case). Second, according to the Companies, the proposed rate design incorporates the
concept of gradualism in the transition from historic rate levels and structures to the
proposed vate classifications and components of the ESP in order to mitigate customer
impacts. FirstEnergy explains that the base distribution rates in the ESP utilize the
Companies’ updated filing in the FirstEnergy Disiribution Rate Case; however, the BSP
proposal incorporates the following changes to that update: (1) a single rate block
structure for residential customers; (2) the revenue distribution and the rate design set
forth in the stipulation and recommendation filed in the FirstEnergy Distribution Rate Case
on February 11, 2008; (3) tariffs that produce the distribution increase pursuant {o the
terms of the ESP; (4) removal of the DSM Rider and incorporating the same charge in
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Demand Side Management and Energy Efficiency Rider (Rider DSE); and (5) to be
consistent with the riders proposed in the ESP, the seasonal price change in the billing and
payment section of the electric service regulations was modified (Co. Ex. 4 at 56).

Staff states that the Companjes’ proposed voltage-based rate design is reasonable
(Staff Ex. 5 at 4). The Commercial Group supports the Companies’ proposal for seasonal
and voltage level adjustments to its generation cost, as well as the optional time-of-day
differentiated generation service price option. However, the Commercial Group states
that the Companies should investigate whether a pricing option based on the functional
cost of generation, ie. capacity and energy pricing elements, would provide more
accurate price signals (Com, Gt. Ex. 1 at 7). Nucor also recommends that the time-of-day
proposal be modified to include two separate pricing periods; for example, peak and
shoulder pricing periods {Nucor Ex. 3 at 30).

JEU-Ohio argues that the proposed per kWh rate design is not appropriate for large
customers because it provides no price signal that the customer’s load factor contributes to
the cost of providing electricity (IEU-Ohio Ex. 1 at 9). Kroger agrees that the elimination of
any rate differentiation based on load factor causes substantial negative impacts on higher-
load factor, non-residential customers (Kroger Ex. 1 at 9). IEU-Ohio believes that the
elimination of the demand charge would change the customer’s load shape and increase
the customer’s peak demand (Tr, VIII at 86; IEU-Ohio Br. at 31). According to IEU-Ohio,
not only does the load factor affect variable costs, but a higher load factor means that the
fixed costs are spread over a greatér quantity of usage, thus lowering the overall average
costs per KWh. IEU-Ohio alleges that designing generation charges to be entirely kWh
based implicitly suggests that such costs are entirely variable, which IEU-Ohio does not
accept; however, if the generation costs are entirely variable, [EU-Ohio opines that there is
no need for shopping customers to pay for default or standby service (TEU-Ohio Ex. 1 at 9-
10). The Companies disagree that the removal of the demand charges from retail rates will
cause a change in customers’ load profiles (Co. Ex. 20 at 18).

IBU-Ohio recommends that, once the generation revenue requirement has been
established for the transmission, sub-transmission, and primary rate schedules, the
generation rider should be structured as a two-part rate consisting of both demand and
energy components. Since there is no cost-of-service study, IEU-Ohio recommends a
demand charge of $14 per kW and that the remainder of the revenue requirement be
collected through seasonally differentiated kWh charges (TEU-Ohio Ex. 1 at 10; IEU-Chio
Br. at 30). JEU-Ohio also proposes that partiel service and cogeneration schedules shonld
be included as part of the ESP. 1BU-Ohio points out that cogeneration is one option that
can be used to fulfill the alternative energy resource portfolio obligations in SB 221 (IBU-
Chio Bx. 1 at 13).
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OEG maintains that the ESP rate proposals fail to adequately mitigate the increase
to large industrial customers, According to OEG, the increases for the Companies’ largest
industrial manufacturing firms range from 25 percent to 34 percent, compared to the retail
average increases in the five percent range for the other customer classes (OBG Ex, 1 at 16-
20). OBG recommends that the increases proposed under the ESP be modified using the
following rate mitigation plan principles: residential rates should reflect the increases and
not be charged any costs for rate mitigation or, if alternative wholesale generation rates are
approved, residential rates should be adjusted with the residential class sharing the costs;
no rate schedule should receive an increase greater than two times the average increase;
and o rate schedule should receive a rate decrease if other schedules get an increase.
OFG recomimends its mitigation plan be accomplished via the charges and credits
contained in the Companies’ Rider EDR. According to OEG, its mitigation plan:
moderates the full effect of wholesale cost increase to the industrial class by increasing
Rider EDR on non-residential customers; provides incentives to industrial customers to
remain on the S50; and benefits all non-shopping customers by minimizing the retail risk
premium that must be added to the wholesale generation price (OEG Ex. 1 at 20-24).
Nucor supports OEG's rate mitigation proposal (Nucor Br. at 20). O5C points out that the
effect of applying OEG mitigation plan principles to the eight rate schedules proposed by
the Companies would be to further increase the rates confronting schools under the ESP
{OBC Reply Br. at 5).

Nucor further advocates that, regardless of whether the ESP is a cost-of-service
proposal or a market-based proposal, the rates between the classes should reflect cost-of-
service differentials (Nucor Br. at 17). Nucor argues that Jarge industrial customers under
iransmission rate schedules and most lighting customers will get significant rate increases.
Nucor offers that transmission customers will recefve increases of between 14 and 34
percent, and, for some transmission customers served under interruptible rates, like
Nucor, the increase will approach or exceed 50 percent. Nucor does not believe that such
charges are cost-based; rather, such disparate increases for high-load factor {ransmission
customers and off-peak lighting classes are attributable to the fact that FirstEnergy has not
properly reflected the cost of generation capacity in the rates for customer classes,
According to Nucor, with the exception of voltage differentials, the BSP generation rates
do not recognize cost differences to serve specific classes, e.g., loads characterized by
timing, duration, and load factor, Nucor and Kroger agree that the time-of-use price
differentials in the ESP do not address class-specific cost differences (Nucor Ex. 3 at 9-1L; .
Kroger Ex. 1 at 11}. Nucor alleges that the result is generation rates that create interclass
subsidies and large rate increases for selected classes (Nucor Ex. 3 at 11} Nucor
recornmends that the generation rates be modified to reflect the class-specific cost
differences and that FirstBnergy develop class allocation factors which would first be
adjusted to the proposed uniform generation rate, followed by the time-of-use, and
voltage adjustments (Nucor Bx. 3 at 14-15). Kroger recommends that, for rate schedules
for high-load factor customers, the existing generation-related rate components should be
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amalgamated into a single base generation charge, and then a rate schedule specific rider
should be applied to this base charge to recover the requisite change in generation revenue
authorized in the ESP (Kroger Bx. 1 at 11-12). Nucor advocates that, if its class allocation
factor proposal is not adopted, then FirstBnergy should be required to retain all existing
rates and to apply an across-the-board generation increase to FirstEnergy’s existing rates
(Nucor Br. at 21).

The Commercial Group offers that the Companies’ generation cost deferrals and
Rider GPI should also track costs based on customer class (voltage level), season, and
time-of-day period costs (Com. Gr. Ex, 1 at 7)., OHA states that the rate design should be
reflective of the manner in which costs are incurred, on a reserved capacity basis (OHA Br.
at 18).

OCC disagrees with the proposal in the ESP that eliminates the demand
components for non-residential customers. OCC maintains that demand components in
generation rates for large customers reduce the bid price. Further, OCC suggests that
elimination of demand charges from non-residential generation tariffs will encourage an
inefficient demand for, and use of, generation resources. OCC submits that the
Companies’ interruptible load response programs (Economic Load Response Program
[Rider ELR] and Optional Load Response Program [Rider OLR}) and the seasonality
factors do not provide enough control over the growth demand (OCC Ex. 1 at 22-24).
Further, OCC states that, until the Companies can provide justification why an inverted
rate block structure iz appropriate for residential customers, residential customers under
Rider B8 should be given a flat-rate (OCC Ex. 3 at 32).

NRDC states that that there are good public policy reasons for ensuring that the
Companies are made whole for the revenue they forgo as a result of energy efficiency
programs; however, the Companies’ lost revenue adjustment proposed in the ESP does
nothing to remove the Companies’ incentive to increase kWh sales. NRDC submits that
the disincentive toward energy efficiency could be removed if revenue decoupling is
adopted in FirstEnergy’s service territory (NRDC Ex. 1 at 10-11).

It is the Commission’s understanding that the Companies are requesting that the
rate design and tariff sructure developed by the Companies in the FirstEnergy Distribution
Rate Case also be adopted in this case for the generation service, However, the
Comnmission will not be determining the substantive issues of the FirstEnergy Distnbution
Rate Cuge in this case, Morenver, based upon the issues raised by the intervenors in this
proceeding, the Commission finds that FirstBnergy has not demonstrated that the
proposed rate design and tariff structure properly allocates the cost of providing
generation service to the appropriate customers. Therefore, we decline to implement a
new generation rate design and tariff structure at this time. Instead, the Commission finds
that FirstEnergy should file new tariffs adjusting its current rate design and tariff structure
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to implement the new base generation rates approved by the Commission in the ESP.
These proposed tariffs should maintain the current rate relationships between customer
classes and among the raie schedules within each customer class.

In addition, the Commission agrees that the issues raised by varions intervenors
regarding the inclusion of demand components in the generation rate design must be
addressed. To that end, the Commission finds that FirstEnergy should work with Staff,
and other stakeholders, to develop a means of transitioning FirstEnergy’s generation rate
schedules to a more appropriate rate structure which takes into consideration of time-
varying generation costs of serving different customers and classifications of customers
with homogenous lpads and/or generation cost profiles, considers customer load factor,
incorporates seasonal generation cost differentials, and, where adequate metering is
available, provides customers with time-differentiated and dynamic pricing options.
Further, as part of our approval of this ESP, the Commission will modify the ESP to
authorize FirstBnergy to make periodic, revenue-neutral, Rider GEN tariff filings, subject
to Commission review and approvel, to implement a revised new rate design on a gradual
basis consistent with its collaborative effort with Staff. Accordingly, the ESF, as proposed,
should be modified consistent with our determination herein.

B Generation Riders an AT

- 1. - Deferred Generation Cost (Rider DGC)

As stated previously, the Companies propose that approximately ten percent of the
genetation price during the three-year ESP period be deferred, with carrying charges, and
recovered in the future through Rider DGC. Rider DGC would be an unavoidable rider
for all customers, with the exception of certain governmental aggregation customers,
congistent with Section 4928.20(I), Revised Code (Co. Ex. 9a at 5, 11; Co. Ex. 5 at 9). The
Companies estimated that, in the aggregate, the deferred amounts would be $430 million
in 2009, $490 million in 2010, and $550 million in 201% {Co. Ex. 9a, Att. A; Co, Bx. 5 at 8).
The Companies set forth two options for the recovery of the deferred costs in Rider DGC
(Co. Bx. 9a, Att. A at2),

The first option assumes no securitization and would allow the Companies to begin
recovering the costs and carrying costs deferred pursuant to the generation rate increase
phase-in effective with services rendered on and after January 1, 2011, through
implementation of Rider DGC averaging $0.002009 per kWh. I is projected that, under
the first option, Rider DGC would increase in 2013 and decrease in 2021. Pursuant to
option one, Rider DGC would be reconciled semiannually and it would not continue
beyond December 31, 2022 (Co. Ex. 9a at 11-13, Att. A at 2-3; Co. Ex. 2at12).

The second option would allow the Companies, with the Corunission’s approval,
to securitize, at least on an annual basis, the accumulated balance of the deferred
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generation charges, together with the assoclated carrying charges and the related
securitization transaction costs, effective with services rendered on and after January 1,
2010, through implementation of Rider DGC averaging $0.000893 per kWh. The
Companies explain that, in accordance with this option, each year's generation phase-in
costs may be securitized in separate iransactions, as authorized by Sections
4928.143(B)(2)(D) and 4928.144, Revised Code, by issuing bonds with scheduled final
maturities not to exceed ten years. It is projecied that, under the second option, Rider
DGC would increase in 2011 and 2012, and decrease in 2020 and 2021. Pursuant to option
two, Rider DGC would be reconciled semiannually, as well as on a non-routine basis, and
it would not continue beyond December 31, 2021 (Co, Ex. 9a at 11-14, Att. A at 3-9; Co. Bx.
2 at 13; Co. Ex. 1 at 25}.

- The Commercial Group states that, whichever deferral mechanism is employed, it
should provide full recovery of the deferrals to the Companies, but at the lowest possible
cost to retail customers. Therefore, if the first option, without securitization, is adopted,
the Commercial Group recommends that the carrying charge include all deferred tax
offsets associated with unrecovered generation prices and carry net of tax balance at the
Companies’ cost of long-term debt. If the second securitization option is adopted, the
Commercial Group recommends a special securitization proceeding be held to consider
the economic benefits of the use of such bonds (Com. Gr. Ex. 1 at 8).

Dominion submits that all riders designed io recover generation-related costs, such
as Rider DGC, must be made avoidable for shopping customers if there is to be any hope
for retail competition (Dom., Br. at 6). Similarly, the Competitive Suppliers state that this
rider should be avoidable because it is inappropriate to require customers who take
generation supply service from a competitive provider to be forced to pay for costs
propetly attributable to the generation portion of FirstEnergy’s S5O rates (Comp. Supp.
Ex. 1 at 8-9 and Ex, 3 at 8). In addition, the Competitive Suppliers state that this deferral
masks the true cost of the ESP generation and artificially suppresses conservation by
reducing the value of using less electricity (Comp. Supp. Br. at 16).

Staff, OHA, and Kroger are opposed to the generation deferrals requested by the
Companies (Staff Ex, 6 at 3; OHA Br. at 15; Kroger Ex. 1 at 8). Kroger does not favor a
program in which customers accumulate a very substantial debt owed, with interest, to
FirstEnergy (Kroger Ex. 1 at 8). Staff believes deferrals present too many difficulties and
distortions. While Staff notes that it is not opposed to smoothing out the rate shock
problem, Staff does not recommend a process which extends the collection through an
unavoidable charge beyond the ESP period (Staff Bx. 6 at 3). Rather than deferrals, Staff
recommends that a rate structure coupled with a reconciliation adjustment will generate
sufficient revenues for FirstEnergy to recover the costs of providing an 550, while at the
same time earning a fair return on its investinent. Staff offers that, through an annual or
semi-annual true-up mechanism, generation rates could be adjusted either up or down,
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but no higher than the generation rates proposed by the Companies, to reflect the actual
cost of power acquisition (Staff Br. at 8-10). FPL states that, while rejection of Rider GF1I
would satisfy its interest, 5o would the development of a levelized 88O as proposed by
Staff, therefore, FPL supports Staff's proposal (FPL Br. at 16).

NOAC and NOPEC aver that Section 4928.20(T), Revised Code, provides that large-
scale governmental aggregation participants only pay the portion of Rider DGC that
represents the benefits the participants received; however, the ESP does not say that.
Therefore, NOAC and NOPEC state that the ESP lacks any detail on how this statutory
requirement will be implemented and this uncertainty is an impediment to large-scale
governmental aggregation. However, NOAC and NOPEC point cut that the initial barrier
of Rider GP) makes it unlikely that 2 governmental aggregator would secure power
supplies at a low enough price to provide the opportunity for avoidance of Rider DGC
(NOAC/NQPEC Jt. Ex. 1 at 7-8).

As stated previously, the Commission hes determined that there should be no
deferral of generation rates as proposed by FirstEnergy. Therefore, there is no need for
Rider DGC. Accordingly, FirstEnergy’s ESP should be modified to eliminate this rider.
Elimination of this rider will save customers, in the long-term, approximately $500 million
in carrying costs (Tr. 11 at 280, 262). The Commission believes that this savings will help
promote, in the long-term, the competitiveness of Ohio in the global economy.

2. apacity Cost Adjustment (Rider CCA

Pursuant to the ESP, the Capacity Cost Adjustment Rider (Rider CCA) would be an
avoidable rider that would account for the capacity purchases made by FES which are
required to meet the applicable standards of FERC, North American Electric Reliability
Corporation (NERC), Midwest Independent Transmission System Operator, Inc, (MISO),
or others for planning reserve margin requirements for the Companies’ retail load.
Puarchases made for the period May 1 through September 30 of each calendar year of the
plan would be recoverable through Rider CCA. Furthermore, in accordance with the ESF,
the Commission may elect {0 increase the generation rate phase-in amounts, to the extent
of any charges for planning reserves under Rider CCA, but only to the extent such charges
exceed 1.5 percent of the then existing average annual total rates of the Companies (Co. Ex.
9a at 18; Co. Ex. 5 at 12-13).

OFG states that it is not opposed to Rider CCA to the extent it applies to firm FOLR
load. However, OEG argues that it is the responsibility of FirstEnergy to obtain sufficient
annual planning reserves, based on their firm load, not interruptible load. OBG submits,
and Nucor agrees, that it is inappropriate to charge Rider CCA to interruptible load (OEG
Ex, 1 at 32; Nucor Br. at 54),
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As noted previously, OCC recommends that demand components for non-
residential customers be part of the ESP. However, if such components are not part of the
ESP, OCC recommends that Rider CCA be :elected and that the Companies bear the risk
of their rate design in the event that capacity is insufficient (OCC Ex, 1 at 24; OCC Ex. 3 at

37).

FPL advocates that Rider CCA, as proposed in the ESP, violates the legislative
mandate to encourage and promote large-scale governmental aggregation and, therefore,
it must be modified (FPL Br, at 5). FPL states that the ESP fails to provide transparency on
how FirstEnergy will determine its capacity charges. Therefore, FPL believes that, in order
to ensure a level playing field for competitive suppliers, FES should procure capacity in
the market needed to meet the planning reserve requirements for all customers for the
entire term of the BSP and that associated costs should be recovered through an
unavoidable rider (FPL Ex. 1 at 17). In the alternative, FPL recommends that PirstEnergy
provide an estimate of the MISO designated network resource capacity it plens to make
available to meet planning reserve requirements and a reasonable forecast of Rider CCA,
in order to provide pricing transparency (FPL Br. at 29). In response, F;rstEnergy states
that the process contemplated for Rider CCA does provide transparency in that the cost
estimates and actual costs incurred will be reviewed and approved by the Commission
(Co. Reply Br. at 51).

The Commission understands that Rider CCA, as proposed by the Companies, is an
avoidable rider and that the purpose of this rider is to account for capacity purchases
during the summer months in order to meet applicable planning reserve margin
requirements. The availability to consumers of adequate, reliable, safe, and efficient
electric service is one of the cornerstones of the state electric policy set forth in Section
4928.02, Revised Code. In balancing these important needs of consumers with the issues
raised by several of the intervenors, the Commission believes that Rider CCA is a
reasonable mechanism that will advance the state policy. However, the evidence in the
record demonstrates that FirstEnergy is required to obtain sufficient annual planning
reserves based upon their firm Ioad and not their interruptible load (OEG Ex. 1 at 32; Tr. I1
at 33-34, 40-41). Therefore, the Commission agrees that FirstBnergy should not be
permitted to charge customers Rider CCA for their interruptible load and that Rider CCA
should be medified to apply only to firrm load. Accordingly, the Commission finds that
Rider CCA should be approved, as an avoidable rider and it should not be charged to
FirstEnergy’s interruptible customers.

3. Minimum Default Service Rider (Rider MDS)

Pursuant to the ESP, Rider MDS would be an unavoidable rider that would
compensate the Companies for the administrative costs and hedging costs associated with
committing to obtain adequate generation resources to supply the entire retail customer
load, recognizing the risk and costs of customers switching to an alternative generation
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supplier. The Companies propose that Rider MDS be equal to 1.0 cent per kWh (Co. Ex. %a
at 14; Co. Ex. 5 at 10-11). According to the Companies, Rider MDS is permitted by Section
4928.143(B)(2)(d), Revised Code. The Companies explain that the minimum default
service charge is included in the base generation charge in Rider GEN for non-shopping
customers and separately charged to shopping customers through Rider MDS; however,
the minimum default service charge is not subject to the generation phase-in deferral
referenced above for the base generation charge (Co. Ex. 9a at 10, 14; Co. Ex. 5 at 8).
According to FirstEnergy, without this unavoidable charge, the base generation charges in
the ESP would need to be increased (Co. Ex. 5 at 12).

The Competitive Suppliers state, and Dominion agrees, that Rider MDS should be
avoidable because it is inappropriate to require customers who take generation supply
service from a competitive provider to be forced to pay for cost propetly atiributable to the
generation portion of FirstEnergy’s SSO rates (Comp. Supp. Ex. 1 at 8-92and Ex, 3 at 8;
Dom. Br. at 6).

IEU-Ohio, Nucor, NOAC, NOPEC, OCC, Cleveland, OHA, and FPL argue that
Rider MDS is not reasonable or appropriate, and that the Companies have not provided
cost support for this level of charges (IBU-Ohio Ex. 1 at 7; Nucor Bx. 3 at 31;
NOAC/NOPEC Jt. Ex. 1 at 12-13; OCC Ex. 3 at 34; Cleve. Bx, 1 at 4; OHA Br. at 15; FPL Ex.
1 at 13). Nucor, NOAC, and NOPEC state that this rider will hinder the development of
competitive markets for retail generation service. NOAC and NOPEC maintain that this
unavoidable chatge will greatly impede and likely destroy large-scale governmental
aggregation (Nucor Ex. 3 at 31; NOAC/NOPEC Jt. Bx. 1 at 12, 18). FPL, NOAC, and
NOPEC assert that Rider MDS should either be disallowed or made avoidable for large-
scale governmental aggregations (FPL Br. at 5; NOAC/NOPEC Br. at 27). Moreover, IEU-
Ohio contends that, if Rider MDS is intended to compensate FirstEnergy for hedging costs
associated with serving its entire retail load, it is not clear what additional costs wonld
result from shopping customers returning which would justify Standby Charges for
Generation Rider (Rider SBC) (IEU-Ohio Bx. 1at7). Likewise, FPL believes that Rider SBC
is designed to protect against the Companies’ concern regarding risk. FPL asserts that, if
Rider MDS is allowed as an unavoidable charge then, to ensure a level playing field, a pro-
rated portion of the rider revenues should be made available to competitive suppliers
serving large-scale government aggregations to mitigate any costs incurred due to
shopping risk (FPL Ex. 1 at 13-14). Another alternative mentioned by NOAC and NOPEC
is that Rider MDS could be made avoidable upon prior notice by a large-scale
governmental aggregation that it will take competitive electric retail service from a third-
party supplier (NOAC/NOFEC Br. at 34-35).

OEG contends that, to the extent the ESP can be modified to eliminate the

Companies’ volumetric risk to provide POLR services to some ESP customers, then those
customers should not be charged the costs of that risk. Therefore, OEG recommends that
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Rider MDS be waived for BSP customers who either: (1) agree to forgo their right to shop
during the term of the ESP; or (2) agree to not take service under the ESP and, in the event
that they return to POLR service, agree to accept market-based rates (OEG Ex. 1 at 26).
Nucor supports OEG’s proposal (Nucor Br. at 53), 1EU-Ohio agrees with the second part
of OEG's recommendation (IEU-Ohio Br. at 25).

FirstEnergy states that the criticisms from the intervenors that Rider MDS is not
cost-based are misdirected. According to FirstEnergy, an ESP is not a cost-based vehicle
and, therefore, such a calculation is not a prerequisite. FirstHnergy contends that it is only
able to offer the fixed base generation prices set forth in the ESP if it can be compensated
for the risks arising from a customer’s ability to shop via Rider MDS (Co. Br. at 49).
Furthermore, in response to proposals by various parties that Rider MDS be made
avoidable under certain circumstances, i.e., the customer agreeing not to shop, FirstEnergy
points out that these proposals do not eliminate shopping or the risks associated with the
Companies’ POLR supply obligation which Rider MDS is intended to cover (Co. Reply Br.
at 40-41).

The Comumission agrees with the intervenors who question the purpose of Rider
MDS. We do not believe that the record supports the imposition of Rider MDS, especially
in light of the possibility that the impact of Rider MDS would impede shopping.
Therefore, the Commission finds that Rider MDS should not be approved. Accordingly,
the Commission finds that FirstEnergy’s proposed BSP should be modified to eliminate
Rider MDS.

4, Standby Charges for Generation (Rider SBC)

Pursuant to the ESP, Rider SBC would be an avoidable rider that would
compensate the Companies for the risk of customers coming back to the electric utility
during times of rising prices, The proposed Rider SBC is 1.5 cents per kWh in 2009, 2.0
cents per kWh in 2010, and 2.5 cents per kWh in 2011 (Co. Ex.-9a at 15-16). Pursuant to the
ESP, customers, either individually or as part of a governmental aggregation group, who
switch to an alternative generation supplier may elect to waive standby charges (Co. Ex. %a
at 16). If the customer pays the standby charge while taking generation service from an
alternative supplier, the customer will have the right to return to the Companies’ 550
price, provided the customer remains with the electric utility for a period not less than 12
months or the remainder of the ESP (Co. Ex. 5 at 21). If a customer chooses not to pay the
standby charges, should they return to the Companies for generation service during the
ESP period, they would do so at the market pricing for generation; for returning non-
governmental customers who do not pay the standby charges, they will pay the higher of
the SSO market pricing or the SSO pricing otherwise applicable to such customers.
Customers who do not pay Rider SBC have no minimum stay provision if they return to
the electric utility (Co. Ex. 93 at 16).
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Staff believes that a minimum stay provision discourages market development.
Therefore, Staff recommends that, for residential and small commercial customers who
pay the standby charge and then choose to return to the Companies’ S5O price, ho
minimum stay requirement should be imposed. However, if a minimum stay is approved,
Staff recommends that it apply only to residential and small commercial customers who
return in the summer (May 16% through September 15%) (Staff Ex. 8 at 10). The
Competitive Suppliers submit that Rider SBC should be modified so that it does not act as
a penalty for customers who return to the S50 (Comp. Supp. Br. at 22).

IBU-Ohio and Cleveland maintain that Rider SBC is arbitrary and unreasonable
(IBU-Ohio Ex. 1 at 7; Cleve, Ex. 1 at 5). As discussed previously, IEU-Ohio insists that, if
Rider MDS is intended to compensate for hedging costs associated with serving its entire
retail load, it is not clear what additional costs wonld result from shopping customers
returning which would justify Rider SBC (IEU-Ohio Ex. 1 at 7). While IEU-Ohio believes it
is reasonable for the Companies to recover the costs of hedging risk, IEU-Ohio believes
that, initially, Rider SBC should be set at $0 and then the Companies could file periodic
requests to update the rate to reflect actual, prudently incurred hedging costs (IBU-Ohio
Br. at 25-26).

The Commission believes that Rider SBC complies with the provisions of Section
4928.20()), Revised Code, which requires that customers of aggregations be permitted to
avoid charges for standby power by agreeing not to return to the rate provided under the
ESP; instead such customers would pay a market rate in the event of a return to electric
utility service. It is also important to note that this rider is entirely optional to individual
customers. The record reflects that Rider SBC, as proposed, is not based upon cost (Tr. 1at
90.91). The Commission finds that FirstBnergy’s proposed ESP should be modified such
that Rider SBC will be based upon the actual, prudently-incurred costs to FirstEnergy of
hedging against the risk .of customers returning to the 550 (Tr. 1 at 92-93). Therefore,
while the Commission will accept FirstEnergy’s proposed rate of $0.015 per kWh, this rate
will be subject to Commission review and reconciliation on a quarterly basis to insure that
it reflects the Companies’ actual prudently-incurred costs. Further, the Commission
agrees with Staff withess Turkenton that there should be no minimum stay for refurning
residential and small commenrcial customers (Staff Ex, B at 10). Next, we believe that the
definitions should be clarified such that the market pricing for generation applicable to
customers who choose not to pay Rider SBC and then retum to the Companies for
generation service will be based on the quarterly forward wholesale on-peak and off-peak
price multiptied by 120. Accordingly, the Commission finds that Rider SBC should be
approved as modified herein,
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5. Adjustments_to the Base Generation Charges - Fuel Transportation
S rge, Environmen ontrol, and New Taxes (Rider

Puel Cost Adjustment (Rider FCA)

Pursuant to the ESP, Fuel Transportation Surcharge, Environmental Control, and
New Taxes Rider (Rider FTE) and Fuel Cost Adjustment Rider (Rider FCA) would be
avoidable riders that would constitute adjustments to the base generation charges
proposed in the ESP. These riders would be averaged over the three Companies’ sales in
aggregate, would be adjusted on a quarterly basis, and the adjustment would include a
reconciliation component for the balance of the actual recoverable costs, including interest
{Co. Bx. 9a at 14-15, Att. B; Co. Ex. 5 at 14, 16),

(a) Rider FIE

Specifically, Rider FTE would be effective beginning January 1, 2009, The
Companies explain that Rider FTE would recover two categories of costs. First, it would
recover increases in fuel transportation surcharges imposed by shippers in excess of a
baseline level of $30 million in 2009, $20 million in 2010, and $10 million in 2011. Second,
Rider FTE would recover costs associated with new alternative/renewable-type
requiremnents (other than those required in SB 221), new taxes, and new environmental
laws or interpretations of existing laws effective after January 1, 2008, to the extent such
costs exceed $50 million during the ESP and are refated to the generation assets of FES (Co.
Ex. 92 at 1415, Att. B; Co. Ex. 5 at 13-14), OCC recommends that Rider FIE be rejected
(OCC Bx. 3 at 38), :

With regard to the fuel transportation portion of Rider FTE, Staff points out that the
baseline levels for this portion of the rider, $30, $20, and $10 million, were determined by
the Companies based on the judgment of the Companies’ management and are reflective
of the risk the Companies were willing to take during the ESP period (Staff Bx, 8 at 5).
Based upon the fact that the ESP could terminate eatly, prior to when the recovery of the
bulk of any fuel transportation costs would be sought, and, given the fact that no specific
fuel transportation forecast or analysis has been provided by the Companies, Staff
recommends that the fuel transportation portion of Rider FTE not be approved (Staff Ex. 8
at 6). However, if the Commission were to approve the fuel transportation portion of
Rider FTB, Staff recommends that, consistent with SB 221, the Staff be able to audit all
current renegotiated and any new contracts to ensure that any such surcharges in the
contracts were warranted and prudent (Staff Ex. 8 at 6).

Further, with regard to the fuel transportation portion of Rider FTE, FPL advocates
that the charge should be based on actual historical costs. In order to ensure a level
playing field, FPL states that FirstEnergy must develop a transparent charge to cover these
fuel transportation surcharges (FPL Ex. 1 at 22}, In response to the concern that the costs
for the fuel transportation portion be transparent, the Companies believe that this concern
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is unfounded because the Companies have already provided supporting information for
the costs for 2006 and 2007, as well as a budget forecast for the term of the ESP, to the Staff
and, under the ESP, the Commission will have the opportunity to audit and review these
costs (Co. Br. at 28).

Staff supports the approval of the second portion of Rider FTE pertaining to new
alternative/renewable-type requirements (other than those required in 5B 221), new taxes,
and new environmental laws or interpretations of existing laws. Staff agrees that initially
this portion of Rider FTE should be funded at $0 and used as placeholder in the event
costs exceed $50 million duting the ESP. Moreover, Staff recommends that, since many of
these costs are unknown at this time, the Companies should be required. to cansuit with
Staff regarding the types of costs to be included in the rider. Overall, Staff recommends
that Rider FTE be subject to audits by Staff and reviewed in a separate annual proceeding
outside of the automatic recovery provision of the ESP (Staff Ex. 8§ at 7-8). In response,
FirstEnergy clarifies that, as proposed, the Commission would review all costs that may be
included in recovery for Rider FTE (Tr. 11 at 135-136, 150; Co. Reply Br. at 53).

Upon consideration of the evidence in the record, the Commission finds that the
fuel transportation portion of Rider FTE should not be approved. With regard to the new
alternative/ senewable-type requirements {other than those required in SB 221), new taxes,
and new environmental laws or interpretations of existing laws portion of rider FTE, we
agree with Staff that it should be funded at $0 and that the Companies may file a request
for recovery to the extent that such cosis are above the baseline $50 million during the ESP.
In addition, we find that the Companies should consult with Staff regarding the types of
costs to be included in this rider and that this rider should be subject to audits by Staff,
Accordingly, FirstEnergy’s Rider FTE, as proposed in the ESP, should be modified as set

forth herein,
(b) RiderFCA

According to the Companies, Rider FCA would be effective for services rendered -
beginning January 1, 2011, Given the uncertainty of fuel prices more that two years out,
the Companies have proposed Rider FCA to recover the costs of fuel in 2011 above the
level of fuel costs incurred in 2010 {Co. Ex. 9a at 14-15, Att. B; Co. Bx. 5 at 15).

Staff recommends, and OCC agrees, that Rider FCA should not be approved given
the uncertainty surrounding whether the Companies’ proposed ESP will ultimately be a
two-year or three-year plan, and because the Companies have not provided a forecast of
the 2011 Rider FCA fuel costs on which to base an opinion (Staff Ex. 8 at 4; OCC Ex. 3 at
38).

In ight of the significant reductions ordered by the Commission to the proposed

base generation rate for 2011, we find that Rider FCA should be approved as proposed by
FirstBnergy. However, the Commission directs FirstEnergy to provide Staff with a fully-
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documented forecast of fuel costs for 2011 within ninety days after the issuance of this
order.

6. Non-distribution Service Ulncollectible Rider (Rider NDU) and PIPP
ncollectible Ri ider PUR

Pursuant to the ESP, the Non-distribution Service Uncollectible Rider {Rider NDU)
would be an unavoidable rider that would compensate the Companies for the risk of
customer non-payment for non-distribution service and would be initially set at the
average rate of .0403 cents per kWh for each of the Companies. This rider would be
reconciled annually to reflect actual uncollectible non-distribution costs (Co. Ex. 92 at 15).

The Companies propose that, to provide for recovery of uncollectible expense
associated with percentage of income payment plan (PIPP) customers, to the extent such
an expense is incurred by the Companies as a result of modification of the state policy
after July 31, 2008, PIPP Uncollectible Rider (Rider PUR) would be implemented. Rider
PUR would be an unavoidable rider and would be initially set at 0.00 cents per kWh. This
rider would be updated and reconciled on an annual basis (Co. Bx. 9a at 15) The
Companies explain that Rider PUR is a placeholder for additional costs if the state makes
changes that require them to bear uncollectible costs for PIPP customers (Co. Br. at 53).

In support of the proposal that Riders NDU and PUR be unavoidable by shopping
customers, FirstEnergy submits that both of the riders promote social objectives and,
therefore, it is appropriate for the Companies to recover the tofality of the uncollectible
accounts, FirstEnergy states that, in contrast to the Companies, which serve as the default
service provider, competitive retail electric service (CRES) providers can establish their
own credit rules to minimize uncollectible accounts (Co. Bx, 4 at 12-14).

Staff recommends, and the Competitive Suppliers agree, that Rider NDU should be
avoidable for customers who shop because a customer who is not receiving generation
service from FixstEnergy should not be responsible for generation-related costs incurred
by FirstEnergy (Staff Ex. 5 at 8; Comp. Supp. Ex. 1 at 9 and Bx. 3 at 8).

The Commercial Group opposes approval of Rider NDU stating that a rider that
allows the Companies to pass on stich costs removes all incentive for the Companies to
manage this expense (Comm. Gr. Ex. 1 at 13). In addition, the Commercial Group notes
that Rider NDLUT will be allocated to customers on a cents per kWh basis; they believe that
an energy allocation of the costs is inappropriaie because none of the costs proposed to be
recovered varies with the customers’ usage and such allocation will improperly allocate
costs to the high-load factor customers (Com. Gr. Ex. 1 at 3), OPAE also recommends that
Riders NDU and PUR be rejected stating that uncollectible expenses are already reflected
in FirstBnergy’s base rates and these riders would allow for double recovery (OPAE Ex. 1
at 32).
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NOAC, NOPEC, and FPL believe that an unavoidable Rider NDU creates an unfair
competitive subsidy for the Companies. To eliminate this subsidy, NOAC, NOPEC, and
FPL propose that the Companies be required to purchase 100 percent of the receivables
from any CRES provider billing through the Companies (NOAC/NOPEC Jt. Bx. 1 at 20-23;
FPL Ex. 1 at 20). Integrys agrees that, if FirstEnergy insists on providing an unavoidable
charge through Rider NDU, it should be required to provide a purchase of receivables
program for competitive suppliers with 2 zero percent discount rate {Comp. Supp. Bx. 3 at
11). In the alternative, FPL recommends that Rider NDU should be made avoidable (FPL
Br. at 39). The Consumer Advocates agree that FirstEnergy should either purchase the
receivables from competitive suppliers or the rider should be avoidable (Con. Adv. Br. at
13).

With regard to Rider NDU, we acknowledge FirstEnergy's perspective that the
recovery of uncollectibles supports a social objective; however, we carmnot ignore the fact
that the competitive suppliers have uncollectibles of their own that they must face. Taking
this into consideration, the Comunission finds that the arguments presented by some of the
parties that Rider NDU should be avoidable by shopping customers are reasonable;
thevefore, this proposal should be adopted in the BSP and Rider NDU should be
avoidable. We would note that this conclusion is consistent with our recent decision in in
re FirstEnergy, Case No. 08-936-EL-S50, Opinion & Order {November 25, 2008).
Accordingly, the Comumission finds that Rider NDU should be modified to refiect that it
will be avoidable for shopping customers. Finally, with regard to Rider PUR, the
Commission finds that it should be approved as proposed by FirstEnergy. The
Commission notes, however, that, in our annual review and reconciliation of Riders NDU
and PUR, we will require FirstEnergy to demonstrate that it actively pursues collection of
unpaid balances and that its collection mechanisms effectively mitigate the volume of
uncollectibles.

Section 4928.64, Revised Code, establishes an alternative energy porifolio standard
(AEPS) comprised of requirements for both renewable and edvanced energy resources.
Specifically, Section 4928.64(B)(2), Revised Code, introduces specific annual benchmarks
for renewable energy resources and solar energy resources beginning in 2009 (Gtaff Ex. 1 at
2).

The Companies explain that the base generation prices also include all of the costs
associated with the Companies’ renewable energy resource requirement during the ESP
and/or equivalent cost for renewable credits (Co. Ex. 9a at 11). According to the
Companies, the renewable energy resources will be acquired in sufficient amounts to
comply with the requirements of SB 221, as set forth in Section 4923.64, Revised Code,
without additional charge for the duration of the ESP period.
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Staff notes that the Companies failed to detail in the application how they expect to
comply with the AEPS statutory requirements during the ESP period (Staff Ex. 1 at 3).
Staff points out Section 4928.64(C)(3), Revised Code, includes language that excuses
electric distribution utilities and electric service companies from complying with the
annual AEPS benchmarks if their respective annual compliance costs exceed a certain
level. Staff is concerned that the reduction in the base generation rates through the use of
deferrals could impact the implementation of this statute; however, until the Commission
issues final rules in Case No. 08-888-EL-ORD (Alternative and Renewable Energy Rules)
which address AEPS, it is not possible to identify the impacts, if any, that the deferrals
may have on the cost cap calculations (Staff Ex. 1 at 5).

The Commission notes that, under the terms of the application filed by FirstEnergy,
the costs of compliance for the remewable energy requirements under Section
4928.64(B)(2), Revised Code, are included in the modified base generation rates. Thus,
customers will see no increase in rates for compliance with the renewable energy
standards for 2009, 2010, and 2011 (Co. Ex. 9a at 11).

8. Green Resource Rider (Rider GRN}

The Companies state that, during the ESP period, the Companies will offer a green
resource program through a Renewable Energy Resource Requirements and Green
Resource Rider (Rider GRN), similar to the one approved in Case No. 06-1112- BL-UNC
(FirstEnergy Generation Competitive Bid Process Case). The continuation of this rider will
allow residential customers the opportunity to support alternative energy resources
through the purchase of renewable energy certificates (RECs} (Co. Ex, %a at 11; Co. Ex. 4 at
8 Co.Ex.5at7).

Staff supports the Companies’ proposal to continue the voluntary green product
offering through Rider GRN during the ESP. Staff notes that the current Rider GRN
approved in the FirstEnergy Generation Competitive Bid Process Case ends December 31,
2008. Staff points out that the cutrent rider amount was determined by two independent
requests for proposals which used two different definitions for RECs, one used the “green-
e” renewable definition and the other used the alternative energy definition set forth in the
May 27, 2007, stipulation in the FirstEnergy Generation Compefitive Bid Process Case. Staff
recommends that only the “green-e” renewable definition be used for purposes of the
Rider GRN to be implemented during the ESP (Staff Ex. 8 at 11-13).

The Commission agrees with Staff witness Turkenton that only the RECs which
meet the “green-e” definition should be used for purposes of Rider GRN (Staff Ex. 8 at 11-
12). Therefore, the Commission finds that the ESP should be modified to clarify that only
RECs which meet the “green-e” definition will be used for purposes of Rider GRN.
Accordingly, Rider GRN should be approved as modified herein,
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G Distribution
1. Resolution of FirstEnergy Distribytion Rate Case - Case No. 07-551-ElL-
AIR -

FirstEnergy conditioned its ESP application upon a resolution of the FirstEnergy
Distribution Rate Case, in which FirstBnergy proposes that a distribution rate increase is
granted in the amount of $75 million for OE, $34.5 million for CEl, and $40.5 million for TE
(Co. Ex. 9a 2t 19). According to FirstEnergy, the aggregate revenues from the distribution
rate case expected by the Compandes is $150 million per year (Co. Ex. 1 at 18). In addition,
approval of the ESP would include: (1) an allowed rate of return on equity (ROE), in the
distribution tate case, of 10.5 percent (2) approval of the revenue distribution and rate
design stipulation submitted in the distribution rate case; and {3) approval of the
Companies’ propesed distribution tariffs (Co. Ex. 9a at 20).

The Commercial Group argues that the Companies’ proposal in the ESP for a
modified version of the distribution rate increase has not been shown to be reasonable and
should not be permitted. Furthermore, the Commercial Group states that the proposed
10,5 percent ROE is excessive and has not been shown to be appropriate in light of the
significant risk reduction aspect of SB 221 and FirstEnergy’s use of automatic rate
adjustment riders in the ESP. The Commercial Group believes that an ROE of around ten
percent would be more appropriate, with a common equity ratio of total capital structure
used to develop rates of no higher than 50 percent if the ESP riders and deferred cost
recovery proposal are permitted (Com. Gr. Ex. 1 at15).

As stated previously, the Commission. declines o zesolve in this case the
substantive issues of the Firstfnergy Distribution Refe Case. The FirsiEnergy Disiribution
Rate Case will be decided solely based upon the evidence in the record of that proceeding;
and it is our intention to resolve those matters in the near future. At this time, however,
theESP, as modified by this order, does not include matters more appropriately reserved
for the FirstEnergy Distribution Rate Case and our approval of FirstEnergy's application for
an ESP should not be construed as our acceptance of the proposed resolution of any of the
issues in the FirsiEnergy Distribution Rale Case.

2. Ristribution Rate Freeze

The ESP provides that the new distribution base rates pending in the FirstEnergy
Distribution Rafe Case would be effective for OE and TE on January 1, 2009, and eifective
for CEI on May 1, 2009 (Co. Ex. 9a at 19). There is 2 commitment in the ESP to keep these
rates in place through 2013, absent limited unforeseeable circumstances (Co. Ex. %a at 5).

Consideting the proposed rate freeze, in conjunction with other provisions of the
ESP, Staff recommends against the five-year rate freeze. Staff believes that the provisions
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of the ESP which give the Companies the ability to defer distribution costs to be included
in future rate cases and to adjust rates for certain line items should be considered in a
comprehensive rate proceeding where the components of the distribution revenue
requirement can be reviewed (Staff Ex. 5 at 6). Kroger and the Consumer Advocates agree
that the distribution rate freeze and the distribution deferrals should not be approved and,
if the Compandes find it necessary to file a rate case, they should do so (Kroger Ex.1atl4;
Con. Adv, Br. at 40-41),

The Commission finds that FirstEnergy's application should be modified to
eliminate the proposed distribution rate freeze. As noted by Staff witness Fortney,
FirstEnergy has proposed a numbet of new distribution deferrals which are linked to the
proposed distribution rate freeze (Staff Ex. 5 at 5-8). As we discuss below, the Commission
does not believe that additional distribution deferrals are necessary or appropriate at this
time. We believe that it would be unfair to FirstEnergy to accept the proposed distribution
rate freeze while rejecting the request for deferral authority. Accordingly, FirstBnergy's
ESP should be modified to eliminate the proposed distribution rate freeze.

3 CEI and Distribution Service Rider

The Distribution Service Rider proposed in the ESP is only applicable to CEl
customers from January 1, 2009, through April 30, 2009. FirstEnergy explains that this
rider is necessary because the proposed non-distribution tariffs will be effective January 1,
2009, under the new rate schedule classifications proposed in the FirstEnergy Distribution
Rate Case, but the proposed distribution tariff changes are not effective until May 1, 2009.
Therefore, the Companies state that this rider provides a means of integrating the new rate
classifications with the current rate schedule distribution related charges. The Distribution
Service Rider will not be effective after April 30, 2009, when the distribution charges will
be calculated based on the new proposed rate classifications (Co. Ex. 4 at 7). The
Commission finds that, because we have retained the existing rate design and tariff
structure for generation rates, there is no mismatch of rate design o address, Therefore,
the proposed Distribution Service Rider for CEl is unnecessary and the ESP should be
modified to eliminate this rider.

4, Additional Deferred Distribution Costs - Storm Damage and
Disiribution Enhancement Rider

The ESP provides that, during the period January 1, 2009, through December 31,
2013, the Companies, in the aggregate, may defer certain distribution costs and expenses.
Pursuant to the ESP, the Storm Damage and Distribution Enhancement Rider would be an
unavoidable rider that would recover deferrals for: (1) storm damage expenses in excess of
$13.9 million annually; (2) additional costs, including post-in-service carrying charges,
resulting from any changes in the recovery of line extension costs, as a result of rules or
policies implemented pursuant to Section 4928151, Revised Code, compared to the
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Companies’ proposal in the FirstEnergy Distribution Rate Case; and (3} depreciation,
property tax obligations, and post-in-service carrying charges on gross plant distribution
capital investments placed in service after December 31, 2008, and made to improve
reliability and/or enhance the efficiency of the distribution system. The Companies
request that the interest on these items be deferred monthly during the period of January
1, 2009, through December 31, 2013, at a rate of 0.7083 percent. This rider would
commence on January 1, 2014, and continue for a ten-year period (Co. Ex. 9a at 22; Co. Ex. -
2at4).

OCC believes that continued use of deferrals regarding line extensions should end
(OCC Ex, 1 at 37). The Commercial Group submits that the Companies’ proposed rate
moratorium coupled with deferrals of the revenue requirements associated with new line
extensions and new plant investments will result in the over-recovery of distribution
investment costs (Com, Gr. Ex. 1 at 17). Staff recommends that the Companies be
permitied to apply to the Commission for recovery of incremental storm damage expenses
(Staff Br. at 12).

The Commission agrees with Staff witness Fortney that the expenses which the
Companies seek to recover through this rider are best reviewed in a distribution rate case
where all components of distribution rates are subject to review (Staff Ex. 5 at 7-8).
Further, as discussed above, we have modified FirstEnergy’s ESP to eliminate the
proposed distribution rate freeze. Therefore, we find that the additional distribution
deferrals are neither necessary nor appropriate at this ime. Accordingly, the Companies’
ESP should be modified to eliminate the distribution deferrals,

The Companies are proposing in the ESP that appropriate sysiem average
interruption duration index (SAIDI) performance targets be established and that they be
designed with performance incentives for the Companies which are skewed to benefit
customers (Co. Ex. 9a at 6). Currently, the SAIDI target for TE and OE is 120 minutes and
the target for CEl is 95 minutes (Co. Bx. 9a at 21; Co. Ex. 3 at 5). The Companies are
proposing that the SAIDI target for CEI be revised to 120 minutes (Co. Bx. 9a at 21; Co. Ex.
3 at 6). In support of the modified SAIDI for CEI, the Companies state that CE! hes the
most aged distribution system of the three electric utilities and CEI's system design and
service area geography make it more difficult that the other two compardes to maintain a
low SAIDI (Co. Ex. 3 at 6).

According to the ESP, the proposed 120 minute SAIDI targets would be coupled
with a reliability performance band between 90 minutes and 135 minutes from January 1,
2009, through December 31, 2013 (Co. Ex. 9a, Att. E). FirstEnergy believes that a
performance band is necessary because ft recognizes that, with changing weather
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conditions and other factors outside of the Companies’ control, using an absolute number
as a performance criterion is not practical. The Companies argue that the proposed
performance band is asymmetrically skewed to benefit customers. Furthermore, they
contend that, regardless of whether the Companies perform at the high end or the low end
of the proposed band, they would remain in the first or second quartile of industry
performance (Co. Ex. 3 at 8). =

In order to ensure that reliability is measured on an apples-to-apples basis between
the three electric utilities, the Companies propose a rear lot reduction factor for CEIL, which
is a mechanism that establishes an outage duration time which takes into consideration the
challenges of rear lot construction in CEI's service area. This mechanism would only
apply to CE! and it would multiply CEI's customer outage minutes by a factor of .5 on
such circuits where 50 percent or more of the premises are served by rear lot facilities (Co.
Bx. 9a, Att. F; Co. Ex. 3 at 6-7). According to the Companies, CEI has 439 circuits where
over 50 percent of the customers on those circuits are sexved from rear lot facilities (Co. Ex,
9a at 9; Co. Ex, 3 at 7; Tr. Il at 254). These 439 circuits represent slightly less than 50
percent of CEI's total number of circuits of 1,086 (Co. Bx. 9a at 9; Co. Ex. 3 at 7; OCC Ex. 2
at 28},

The Companies propose that, for purposes of the ESP and all reporting
requirements pursuant to Rule 4901:1-10, Ohio Administrative Code (O.A.C)), each of the
Companies’ SAIDI targets be calculated using the methedology that has been accepted by
the Staff, including that major storm exclusions are generally defined as events affecting
six percent of the customers in a 12-hour period (Co. Ex. 93, Att. E).

In response to the Companies’ proposal, Staff states that it does not believe that
SAIDI should be the only performance measurement fo determine the level of electric
service that an electric utility should provide its customers (Staff Ex. 3 at 6). In addition,
Staff does not support the Companies’ proposal to apply a performance band to the SAIDI
performance targets. Staff has always considered performance targets to be minimum
performance Jevels and, when a minimum level is not met, then the electric utility must
provide an action plan. Under the Companies” proposal, if a minimurn Jevel is not met,
the Companies are not required to provide an action plan to improve service. Further, as
far as performing better than the minimum, Staff believes that all electric utilities should
strive to perform better than their minimum targets (Staff Ex. 3 at9).

In addition, both Staff and OCC oppose the rear lot reduction proposal for CEl's
performance index (Staff Ex. 3 at 6; OCC Ex. 2 at 26). OCC believes that the proposed
increase in the SAIDI target for CEl o 120 minutes will mitigate any potential impact due
to rear lot construction (OCC Ex. 2 at 30).
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The Commission notes that there is substantial evidence in the record that the
proposed SAIDI adjustment should be considered. According to the record in this case,
CEl's SAIDI target is 95 minutes (Co. Ex. 3 at 5). FirstEnergy witness Schneider testified
that a recent study by the Institute of Electrical and Electronics Engineers indicated that 2
SAIDI performance of 89 would be in the top decile of performance of 100 electric
distribution companies while a SAIDI performance of 135 would be in the middle of the
second quartile. (Co. Ex. 3 at 9). Staff witness Roberts agreed that this study is entitled to
be given weight by the Commission (Tr. VII at 318-319). Therefore, based upon the
evidence in the record, in order to meet its SAIDI target of 95, CEl's SAIDI would need to
be nearly in the top decile of electric distribution companies in this country and well above
the middle of the second quartile. Further, Staff witness Roberts testified that CEl could
meet this target only under “perfect” or “near perfect” conditions (Te. V11 at 308-309).

Further, the Commission points out that Chapter 4901:1-10, O.A.C,, contains rules
for amending electric service reliability targets and, in Case No. 06-653-BL-ORD (Eleciric
Service and Safety Standards), we recently adopted new rules in this chapter for amending
electric service reliability standards. Although the evidence in the record indicates that the
change in the SAIDI target may be reasomable, the Comumission believes that the
- established process, set forth in Chapter 4901:1-10, O.A.C., for amending electric service
reliability targets with the agreement of the Staff should be followed. Further, if an electric
utility and Staff cannot agree upon a revision to a reliability target, the rules provide that
they may seek a hearing before the Commission to resolve the dispute. Therefore,
FirstEnergy should follow this established process for setting distribution reliability
targets if it believes that conditions warrant a downward revision of its SAIDI target.
Likewise, with regard to PirstEnergy’s request for a rear lot reduction factor for CEI
FirstEnergy should present its arguments for this factor in conjunction with its proposal
for a revision to CEI's SAIDI target. Accordingly, we will decline to amend CEY's SAIDI
target, and we will modify FirstBnergy’s ESP to eliminate the proposed change to the
SAIDI target, as well as the implementation of a rear lot reduction factor.

6. Distribution Service Improvement Rider (Rider DST)

The Companies explain that, consistent with Section 4928.143(B)(2)(h), Revised
Code, they are proposing a Distribution Service Improvement Rider (Rider DSI) (Co. Bx.
9a, Att. F). Rider DSl would be an unavoidable rider that would ensure that the
expectations of the Companies and the customers pertaining to distribution reliability are
aligned, According to the Companies, Rider DS would help them manage the increasing
costs of providing electric distribution service, the need to extend capital for equipment
earlier than before, the need to train new employees to replace retirees, the need to replace
components of an aging distribution system, the importance of reliability, and the
emergence of new technology, such as Smart Grid technology (Co. Ex. 9a at 21; Co. Bx. 3 at
3-4). Rider DSI would be effective from January 1, 2009, through December 31, 2011 (Co.
Ex. 9a at 21; Co. Ex. 3 at 4). This rider would be adjusted up or down by up to 15 percent
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annually, based upon the Companies meeting certain goals related to disiribution
reliability, as reflected in the SAIDI performance adjustments {Co. Ex, 9a at 6,21, Att. B;
Co. Ex. 3 at 5). 'The Companies explain that, if an individual company’s SAIDI
performance for the previous reporting period is higher than 135 minutes, then Rider DSI
would be adjusted downward; however, if a company's SAIDI performance is less than 90
minutes, then Rider DSI will be adjusted upward. Prior to this adjustment, the Companies
state that the rider would, on average, be 0.2 cents per kWh in 2009 through 2011. For 2012
- through 2013, Rider DSI would be set at 0.0 cents per kWh, but remain in place to
effectuate any SAID] performance adjustments (Co. Ex. 9a at 21, Att. B; Co. Bx. 3 at 5). The
ESP provides that Rider DSI would not be considered a contribution in aid of construction
or be used in any determination of excessive earnings (Co. Bx. 9a at 22; Co. Bx. 3 at B).

Staff, OCC, OPAE, and Kroger oppose the Companies’ proposal for Rider D8I,
stating that it has no connection with recovery of actual costs (Staff Ex. 3 at 3; OCC Ex. 2at
35; OPAE Ex. 1 at 28; Kroger Ex. 1 at 5). Staff states, and OPAE and OCC similarly agree,
that the proposal does not contain defined programs with associated costs and benefits,
nor does it quantify how much of the cost is incremental to current spending {Staff Ex. 3 at
3, OPAE Ex. 1 at 28; OCC Ex. 3 at 35). Staff believes that the items which the Companies
are seeking recovery for in this rider are part of the day-to-day operations of any electric
utility company and should not require speci funding (Staff Ex. 3 at 3). Further, the
Consumer Advocates note that Rider DSI is not properly structured as an incentive plan as
required in Section 4928.143(B)(2)(h), Revised Code (Con. Adv. Br. at 31).

OCC, OPAE, and the Commercial Group believe that it is inappropriate to provide
price enhancements to the Companies as part of Rider DS for simply accomplishing what
they are expected to provide {OCC Ex. 1 at 35 OPAE Ex. 1 at 31; Com. Gr. Ex. 1 at 17).
However, OCC states that, if the Commission were to allow Rider DS, it would not be
opposed to the use of only SAIDI for adjustment of the proposed rider. OCC's research
shows that from 2000 through 2007 the Companies had gone over the proposed 135 upper
timit of the SAIDI band five times for CEl, twice for TE, and once for OF; for that same
period TE went under the proposed 50 lower limit of the SAIDI band four times (OCC Ex.
2 at 22-24),

In response to the intervenors’ comments, FirstEnergy emphasizes that this is not a
cost-based proceeding. FirstEnergy states that Rider DSI is not based on historically
incurred costs, rather, it takes advantage of the provisions in Section 4928.143, Revised
Code, that permits the Companies to implement an incentive-based distribution charge.
According to the Companies, Rider DSI provides an important incentive to them to
achieve a level of service reliability (Co. Br. at 56-57).

The Commission finds that FirstEnergy demonstrated in the record that it faces
increased costs due to the need for workforce replacements and for replacing
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infrastructure {Co. Fx. 3 at 3-4). However, the Commission does not believe that a
distribution rider should be approved, unless it is based on a reasonable, forward-looking
modernization program and prudently incurred costs. At the hearing, Staff indicated that
it cowld only support mechanisms such as Rider DSI if such mechanism is cost-based (Tr.
VII at 302). The Commission believes that this is a sound policy. Although Section
4928.143(B)(2)(h), Revised Code, does provide for distribution modernization riders as
part of an ESP, following the sound policy goals of Section 4928.02, Revised Code, the
Commission believes that such riders should be based upon prudently incurred costs,
including a reasonable return on investment for the electric utility. However, the
Companies have not demonstrated tha the proposed Rider D8] is based on a reasonable,
forward-looking distribution modernization program. Moreovet, the testimony in this
case clearly represented that the proposed Rider DSI is not cost-based. The Commission
does not believe that a distribution rider should be approved, unless the program js shown
to comply with both the intent and the scope of the statute and that it is based upon
prudenily incurred costs. Accordingly, the Commission finds that Rider DSI, as proposed
in the ESP, should be modified.

Our approval of Rider DSl is conditioned upon the Companies developing a
distribution infrastructure imptovement program that reflects the intent and scope of the
statute that is inclusive of all infrastructure considerations including, but not limited to,
improved workforce and assest utilization, workforce replacement, infrastructure
replacement, present and future needs for service reliability and power quality, cyber-
security, facilitation of demand response, integration of distributed generation and storage
(including electric vehicles), use of Smart Grid technologies, and AMI deployment. To
that end, FirstEnergy should work with the Staff to develop a program which comports
with this requirement.

Purthermore, while we will set Rider DS! initially at $0.002 per kWh, we believe
that this rider should be based on FiratEnergy’s actual, prudently incurred costs, including
a return on FirstEnergy’s investment equal to the rate of return authorized in the
FirstEnergy Distribution Rate Case. To that end, Rider DSI will be subject to Commission
review and reconciliation on an annual basis. Accordingly, Rider DSI should be approved,
as modified herein.

7. Capital Improyement Commitment to Distribution System

As part of the ESP, the Companies will commit to invest in the aggregate at least $1
billion in capital improvements in their energy delivery systems through 2013 (Co. Ex. %a
at 6, 2% Co. Ex. 3 at 10). Staff supports this commitment by the Companies because it
represents a continuation of the Companies’ capital spending over the past five years (Staff
Ex. 3 at4).
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The Consumer Advocates state that FirstEnergy’s ESP, including the $1 billion
commitment in capital improvements, should not be approved. According to the
Consumer Advocates, PirstEnergy has not forecasted any improvements in distribution
reliability as a result of the commitrent and no assurances have been given by FirstEnergy
that its commitment to capital spending will have any beneficial effect on customers (Con.
Adv. Br, at 30-51).

To ensure that consumers benefit from this commitment, the Commission finde that
the Companies should work with staff to develop a capital improvement program that
advances state policy and is consistent the distribution infrastructure modernization
program described in our findings on Rider DS Accordingly, the Commission finds that
FirstEnergy’s capital improvement commitment, as proposed in the ESP, should be
approved.

H.  Regulatory Transition Charge and Residential Transitjon Rate Credit

: The Companies propose to waive, on a services rendered basis, on or after January
1, 2009, further regulatory transition charges (RTCs) and extended RTCs for CEI
customers, which would otherwise continue through 2010 (Co. Ex. 9a at 9; Co. Fx. 2 at B}.
In addition, in accordance with the HSP, as of January 1, 2009, residential customers will
not receive transition rate credits. The transition rate credits equate to $5.00 per month for
residential customers of CEI and TE, and $1.50 per month for OE residential customers.
Furthermore, the credits include a reduction of the RTC by 23.3 percent, 12.8 percent, and
114 percent for OF, CEJ and TE residential customers, respectively, These credits were
approved in Case No. 99-1212-EL-ETP (FirstEnergy Electric Transition Plan [ETP] Case).
FirstEnergy states that the value to customers over the period of the ESP of the waiver of
the RTCs and extended RTCs, not the residential credits, is $591 million (Co. Ex, 9a at %;
Co. Ex. 1at17).

¢

The Commission finds that the Companies’ proposal to waive the RTCs and
extended RTCs for CEI customers and eliminate the transition rate credits effective
January 1, 2009, is reasonable and should be approved.

L AMI, _Smart Grici, Energy Efficiency. Demand Response, FEconomic
Development, and Job Retention
1. Ene jcig De O

Section 4928.66, Revised Code, require the electric utilities to implement energy
efficiency programs that will achieve energy savings and pesk demand programs
designed to reduce the electric utility’s peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
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preceding three calendar years. This savings continues to rise until the cumulative savings
reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009 and by
75 percent annually until 2018.

As part of the ESP, the Companies commit up to $25 million to support enexgy
efficiency and demand response programs (Co. Ex. 9a at 7). According to the Companies,
they commit to provide up to 35 million of investment each year from Jannary 1, 2009,
through December 31, 2013, for these programs and will not request recovery for these
costs (Co. Ex, 9a at 25).

Staff supports the Companies’ commitment to contribute shareholder money
toward energy efficiency and demand reduction programs, but states that it is unlikely
that such a funding level itself will meet the required statutory benchmarks (Staff Bx. 2 at
14). OCC and OEC agree that the funding level is not sufficient to meet the statutory
requirements (OCC Ex. 1 at 7; OEC Ex. 1 at4). OEC states that PirstEnergy would need to
increase its annual spending to approximately $28 million to reach the statutory energy
saving requirement (OEC Ex. 1 at 10). OCC recommends that, in addition to the $5 million
per year of shareholder money, the ratepayers contribute approximately $44 million per
vear, which equates to about $24.25 per customer, for a total of $49 million per year in
order to meet the requirements, Further, OCC recommends that the remainder of the
funding for DSM programs approved in Case No. 05-1125-EL-ATA et al. (FirstEnergy Rate
Ceriainty Plan [RCF] Case) be used as part of the $44 million ratepayer contribution for the
first year of the ESP (OCC Ex. 1 at 7-8).

OCC, NRDC, OPAE, and OEC submit that the Companies’ DSM proposal in the
ESP is seriously lacking detail and insufficient (OCC Ex. 1 at 5; NRDC Ex. 1 at 3-4; OPAE
Ex. 1 at 21; OEC Ex. 1 at 11;). OCC submits that, for FirstEnergy to fail to provide a more
substantial DSM filing knowing that 5B 221 requires a significant DSM portfolio is
objectionable (OCC Ex. 1 at 5-6). OCC recommends that the Companies continue to fund
their existing DSM programs and add DSM programs such as: programs for appliances,
air-conditioning, and new construction for residential customers; programs for business
and state office buildings; and programs for commercial and industrial customers, OCC
recommends that the total resource cost test be used to evaluate the cost-effectiveness of
the Companies’ energy efficiency programs (OCC Ex. 1 at 10-11). COSE agrees that the
Companies should specifically include amall business and commercial class customers in
the ESP energy efficiency education and demand management activities. Purther, COSE
believes that a specific minimum allocation: of resources to commercial class customers
should be included in the ESP (COSE Ex. 1 at 2-4).

OPAE notes that the plan fails to provide any significant energy efficiency program
targeted to at-risk populations. OPAE states that FirstEnergy should fund a substantial
expansion of curtent programs aimed at low-income, elderly, and at-risk residential

OCC Appx. 000173




08-935-EL-550 ' -44-

customers as part of the overall efficiency and DSM portfolio of programs. Tn addition,
OPAE requests that the Companies be ordered to continue to fund the existing low-
income programs until a callaborative can develop a comprehensive portfolio of programs
(OPAE Ex. 1 at 23; OPAE Br. at 8-9).

IEU-Ohio submits that customer-sited capabilities are a means that an electric utility
tnay use to comply with the portfolio requirements of 58 221. Howeéver, IEU-Ohio points
out that the ESP fails to set forth the details regarding how customer-sited capabilities will
be relied on to meet this requirement; therefore, IBU-Ohio proposes that FirstEnergy be
otdered to supplement the application and provide additional specificity on how the
customer-sited capabilities will be accommodated under the ESP (IEU-Ohio Ex. 1 at 5;
TEU-Ohio Br. at 18), OHA agrees that FirstEnergy should be required to create a plan that
encourages the use of customer-sited generation in order to satisfy the portiolio
requirements under the statute (OHA Br. at 20-21). The Commercial Group recommends
that the programs be expanded to provide an option for customers to participate in
wholesale demand response programs or otheér such programs at the wholesale level
{Com. Gr. Ex. 1 at 9). ' -

Staff, NRDC, OPAB, Citizens’ Coalition, and OCC recommend that a collaborative
process be formed with respect to the selection and development of energy efficiency and
peak demand programs (Staff Ex. 2 et 14; NRDC Bx. 1 at 8; OPAE Ex. 1 at 22; Cit. Coal. Br.
at4; OCC Ex, 1 at 8). In addition, Staff recommends that the Companies contract with an
independent third-party to measure and verify the energy and peak reduction savings for
the programs (Staff Ex. 2 at 14). OCC also suggests that another option might be for the
Companies to develop a standard DSM offer, with collaborative input, and pay a third-
party provider of the energy efficiency a fixed kWh charge (OCC Bx. 1 at 9). OPAE agrees
that the collaborative should hire a third-party administrator (OPAE Ex. 1 at 23). NRDC
submits that, in this case, a third-party administrator should be selected through a
competitive bid process because, according to NRDC, the Companies have limited
experience with energy efficiency and have shown litfle desire to develop a
comprehensive range of programs, NRDC believes that the third-party administrator
should be paid for out of ratepayer funds (NRDC Ex. 1 at 5, 8-9).

In determining the appropriate benchmarks for meeting the statutory requirements,
Staff recommends that the Companies use a 30-year rolling average of weather data with a
65-degree day as part of their forecasting method to determine weather normalized sales
and peak load (Staff Bx. 2 at 9). In addition, Staff recommends that the Companies
evaluate their current programs and consider and undertake a market potential study that
will include an analysis of the appropriate program designs that will result in the
Companies achieving the required statutory benchmarks. With regard to the inclusion of
the energy savings and peek demand reductions from mercantile customers to be
committed to the Companies for integration, if the Companies would like to count such
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efforts toward their benchmarks, Staff states that they would need to submit such requests
to the Commission for consideration on a case-by-case basis. As for interruptible
programs counting toward annual benchmarks, Staff believes that such reductions would
have to actually occur to be credited (Staff Ex. 2 at 12-13),

In reaponse to the criticisms of the energy efficiency and demand response proposal
in the ESP, FirstBnergy states that its commitment to spend up to $25 million of
shareholder funds on the programs should not be taken to mean that this is the upper limit
of what it will spend to meet the benchmarks in Section 4928.66, Revised Cede.
FirstBnergy belleves that the concerns raised by the intervenors are premature and that
they would best be addressed in a future proceeding dedicated to reviewing the
Companies’ benchmark report that will be filed in conformance with the Commission’s
rules and the statute (Co. Br. at 36).

" The Commission notes that Section 4928.66, Revised Code, requires electric utilities
to meet certain energy efficiency and demand response requirements and to advance state
goals. Like some of the intervenors, we believe that FizstEnergy has yet to develop energy
efficiency and demand response programs sufficient to comply with those obligations. To
assist with that endeavor, the Commission agrees with the recommendation of numerous
intervenors that a collaborative process should be formed with respect to the selection and
development of energy efficiency and peak demand programs. Therefore, FirstEnergy
should iInitiate a collaborative in order to assist the Companies in meeting their
obligations.

Turning now to the commitment of funds set forth in the proposed ESP, the
Commission notes that, regardless of the commitment attested to in the plan, it is the
Companies’ duty to meet the energy efficiency and demand response requirements sef
forth in the statute and to comply with any rules adopted thereunder. The provisions of
Section 4928.66(C), Revised Code, have been determined by the General Asgembly to be a
sufficient enforcément mechanism to ensure electyic utilities’ compliance with the energy
efficiency and demand response requirements, and the Companies will be expected to
make the expenditures necessary to meet those requirements, With an, as yet undefined
program, the Commission believes that it is meaningless for the Companies to set forth
any dollar figure in the plan because, regardless of the dollar amount set forth in the plan,
the Companies are bound by the statute to comply with the energy efficiency and demand
response requirements. Accordingly, the Commission finds that Companies’ application
should be modified to eliminate the proposed commitment of fiunds.

2, Dem ide Manarement Ener ci der D!

Pursuant to the ESP, Rider DSE would recover costs incurred by the Companies
associated with energy efficiency, peak load reduction, and DSM programs, including
recovery of lost distribution revenues resulting from implementation of such programs
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and any unrecovered DSM program costs from the FirsiEnergy RCP Casz (Co. Bx. 9a at 27).
Rider DSE includes two components which are updated semi-annually: DSE1, which is a
$0.0193 per kWh charge; and DSEZ2, which reimburses the Compantes for past and future
costs incurted in complying with energy efficiency and peak demand reduction
requirements, including costs for programs approved in the FirstEstergy RCP Case (Co. Sch.
50 at 16-17; Co. Br. at 39). The Companics explain that, as permitted by Section
49728.143(B)(2)(i), since the Companies are part of the same holding company, this rider
will be determined and allocated across all classes of customers of all the Companies (Co.
Ex. 9a at 28). As explained by FirstEnergy, customers may avoid Rider DSE2 by
implementing customer-sited programs that help the Companies secure compliance with
Section 4928.66, Revised Code (Co. Ex. $at 11).

IEU-Ohio notes that customers are not eligible to avoid DSE2 charges if they are
taking service under either a unique arrangement or the Reasonable Arrangements Rider
(Rider RAR). IEU-Ohio believes that this limitation is contrary to Section 4928.66(A)2)(c),
Revised Code {Co. Ex. 9c at 62; IEU-Ohio Br. at 19). Furthermore, IEU-Ohio points out that
Rider DSE2 is initially set a $0 in the ESP and the earliest date this charge could increase
for non-residential customers would be Janunary 1, 2010. Therefore, JEU-Ohio states that,
at least initially, the avoidability of the rider will not provide any economic incentives to
jmplement customer-sited capabilities (IEU-Ohio Ex. 1 at 5). Contrary to IEU-Ohico’s
understanding, the Companies clarify that costs to be recovered as part of the DSE2 charge
for non-residential customers will be included in the rider as early as mid-2009. The
Companies believe that, if the estimates by certain parties are accurate, the costs to
implement programs in 2009 will result in a material incentive to avoid DSE2 charge (Co.
Br. at 39).

The Commercial Group believes that an energy allocation of the costs in Rider DSE
is inappropriate because none of the costs proposed to be recovered varies with the
customers’ usage and such allocation will improperly allocate costs to the high-load factor
customers {(Com. Gr. Ex, 1 at 3), In addition, the Commercial Group insists that the
proposal to recover lost distribution revenues in the rider be rejected. Furthermore, the
Cormmercial Group states that the opt-out provisions of the rider should include customers
that have already made investments in DSM and energy efficiency programs (Com. Gr. Ex.
1at9).

OEC recommends that FirstEnergy’s eligibility standards for relief from the rider
should include: a threshold for the amount of energy savings a mercantile customer must
demonstrate to be eligible for exemption; a high standard for documentation and
independent review of the documentation; requirements that only projects with an
avoided contribution in excess of $10,000 would qualify for the exemption; and a
requirement that the customer will not qualify for the exemption if its percentage of
claimed savings is below the applicable benchmark the Companies are subject to (OEC Ex.
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1 at 21-23). IEU-Ohio points out that Section 4928.66(A)(2)(c). Revised Code requires all
mercantile demand-response programs, peak demand reduction programs, and all
mercantile customer-sited energy effictency programs to be included in the measurement
of compliance with the statutory benchmark. Therefore, IEU-Ohio argues that OEC’s
recommendation to limit a mercantile customer’s opportunity to commit it efficiency and
peak demand reduction capabilities towards the Companies’ portfolio obligations is
contrary to Ohio law and the Commission’s rules (IEU-Ohio Br. at 20-21).

Upon consideration of the issues raised by the various parties, the Commission
believes that the Companies’ proposed Rider DSE is reasonable as proposed. Accordingly,
Rider DSE should be approved.

3. AMI Pilot Program and Dynamic Peak Pricing Program

The Companies state that, as part of the ESP, they will provide $1 million toward a
residential AMI pilot program and a dynamic peak pricing program t© determine the
potential for deployment of advanced technologies to support time-of-day pricing and
other demand response and energy efficiency programs (Co. Ex. 9a at 7; Co. Ex. 4 at 16).
According to the Companies, any costs incurred above $1 million will be recovered
through Rider DSE. The Companies explain that the AMI pilot will be conducted with 500
customers, at a cost of between $500 and $1,000 per customer for the meters and
installation. The Companies intend to solicit customer participation through a direct
mailing. AMI pilot participants will be subject to the dynamic peak pricing program
wherein, during the summer months, the generation rates will vary based upon time-of-
use periods. Participants will be encouraged to shift or decrease energy usage during peak
times on non-critical days. In addition, the Companies will provide notification to the
participants via e-mail, telephone, or text message the day before a critical pesk day event
encouraging the participants to decrease usage (Co. Ex. 9a at 23-24, Ait. ¥),

The Companies also propose to implement a collaborative process, within 60 days
after the final order in this case, in which interested stakeholders can provide input on the
AMI process and the pilot program. The Companies propose a six-month procesa for the
collaborative, after which they would evaluate the findings and they may file an AMI plan
with the Commission which would include a cost recovery mechanism (Co. Ex. 9a at 23-
24, Att. F),

OCC is supportive of the proposed AMI pilot program, but believes that the size of
the program, 500 participants, is meager (OCC Ex. 1 at 15). Staff believes that the
Companies could deploy AMI meters for a lower cost than the Companies estimated,
which would allow them to deploy more than 500 meters before they reached the $1
million threshold. Staff recommends that the Companes select the participants based on
some form of stratification of the class so that the pilot sample more fully reflects the
diversified makeup of the class. In addition, Staff advocates, and the Consumer Groups
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agree, that any costs above the $1 million threshold should be recovered through an AMI
rider, rather than Rider DSE (Staff x. 2 at 3, 6; Cons. Gr. Reply Br at 34).

According to Staff, the Companies are proposing that pilot participants be placed
on the dynamic peak pricing rider, which provides customers prices that are more
reflective of market prices. However, Staff recommends some form of critical peak pricing
rebate for residential customers so that the customers would know in advance that they
would pay a fixed amount for a portion of their consumption. Staff also recomunends that
a similar pilot be made available to commetcial customers (Staf Ex. 2 at 6-7). Staff and
OCC recommend that technology, such as a programmable thermostat, be offered to the
participants (Staff Ex, 2 at 7, OCC Ex. 1 at 18).

OCC recommends that the Companies be required to provide tariffs that make
various rate options available for the customers and that they be required to provide cost
information on the billing system changes needed to accommodate wide-scale deployment
of dynamic pricing. Specifically, with regard to the dynamic peak pricing program, OCC
notes that the Companies are proposing only two time-of-use periods, on-peak and off-
peak, along with a critical peak period. OCC recommends that the Companies add
another shoulder pricing peried to the program which it believes will make the program
more appealing to customers and allow customers more flexibility to manage their usage
(OCC Ex. 1 at 16-18),

NRDC maintains that the question posed for the AMI pilot has already been
answered in other studies that have proven that summer time-of-day rates can change
customer energy use behavior. Therefore, NRDC advocates that the money for the AMI
pilot would be better spent after the Smart Grid study is completed if it is used to validate
the savings and benefits from the deployment of Smart Grid technologies (NRDC Ex, 1 at
13).

OPAE believes that, rather than starting from the premise that smart or advanced
metering systems are required to achieve customer benefits through price changes, the
Companies should evaluate how to achieve peak load reduction from residential -
customers in the cheapest way possible. OPAE states that the cost of the proposed AMI
pilot is very high and there is no basis in the ESP to justify the cost estimates for this
program (OPAE Ex, 1 at 25, 27). ’

The Commission believes it is important that steps be taken by the electric utilities
to explore and implement technologies, such as AML, that will potentially provide benefits

3 OCC, Cleveland, NRDC, Sierra Club, NOAC, Cilizen Power, and Citizens Coalition filed a joint reply
brief; therefore, when referring to the arguments in this document these parties will be referred to as the
Consumer Groups. :
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to customers in the long-Tun. We do not agree with NRDC that the AMI pilot program
should be delayed until after the Smart Grid study is completed. Rather, we support time-
differentiated and dynamic pricing based on the policies of 5B 221 and as an essential
component in an efficient market. We believe that a well designed AMI pilot program can
represent an additional step in the right direction and should be pursued. The Staff
testified that it believes that the Companies may be able to deploy AMI meters for a lower
cost than they have estimated in the ESP, If this is the case, then the Commission would
encourage the Companies to expand the pilot program to include additional customers.
Taking note of a significant number of pilot programs showing that residential consumers
will respond to time-differentinted pricing and generally find such pricing beneficial, the
Companies should focus in the pilot on investigating detailed questions relating to AMI
performance and how to use enabling technologies, pricing, and information to enhance
the demand-response benefits from large-scale deployment of AMI. While there were
other interesting proposals made by various parties regarding the AMI pilot program aned
the dymamic peak pricing program proposed by the Companies, the Commission suggests
that these topics would best be explored as part of the collaborative process proposed by
the Companies. We also encourage the Companies to fund an independent evaluation of
the pilot program. Accordingly, consistent with these findings, we conclude that the
Companies’ AMI pilot program and the dynamic peak pricing program should be
approved.

4. gonqmic Development and job Retention Programs

The Companies propose to commit up to $25 million for economic development
and job retention programs (Co. Ex. 9a at 7). According to the Companies, they will
provide up to $5 million of investment each year from January 1, 2009, through December
31, 2013, for these programs and will not request recovery for these invesiments (Co. Ex.
9a at 26).

As discussed above, the Commission has reduced the base generation rates
proposed by the Companies in order to promote the economic recovery in Ohio and has
denied the proposed generation deferrals. The Commission believes that, in light of these
steps and the modifications, FirstEnergy’s commitment of $25 million should be used as
the first $25 million of delta revenue contributed by the Companies under Rider DRR.
With this understanding, the Commission finds that the proposed commitment of
additional funds for economic development should be approved.

5. Economic Development (Rider EDR)

Pursuant to the ESP, Rider EDR would be an unavoidable rider that would promote
gradualism, recognize the efficlent use of electricity, and mitigate the overall bill impacts
to customers through a series of credits and charges. The sum of all credits and charges in
Rider EDR would be revenue neutral for the Companies and any differences would be
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reconciled on an annual basis (Co. Ex. 9a at 26). Accurdmg to the Companies, Rider EDR
is designed for interruptible customers who are taking service as of July 31, 2008 (Co. Ex. 5
at 23). In support of the proposal that this rider be unavoidable, FirstEnergy submits that
this is a social charge and, if these charges were avoidable, it would be difficult, if not
impossible, for the Companies to promote and sustain this effort (Co. Ex. 4 at 9). The
Companies explain thet, as permitted by Section 4928.143(B)(2)(i), Revised Code, since the
Companies are part of the same holding company, this rider would be determined and
allocated across all classes of customers of all the Companies (Co. Ex. 9a at 28).

OmniSource argues that FirstBnergy has provided no justification as to why the
proposed interruptible credit in Rider EDR should be limited to those loads contractually
obligated to interruptible service as of July 31, 2008. According to OmniSource, the limited
applicability of the credit to existing intexruptible load is contrary to the concepts of
gradualism and the desire to mitigate the overall bill impacts expressed by the Companies,
OmniSource notes that, without the credit under Rider EDR, it will experience a
disproporticnately large rate increase. Therefore, OmniSource advocates that the
interruptible credit be made available for new transmission voltage, mten‘uphble Joad
customers {(OmniSource Br. at 2-4).

As discussed previously, OBG recommends that its proposed rate mitigation plan
be accomplished via Rider EDR. OEG agrees that Rider EDR should be an unavoidable
rider (OEG Ex. 1 at 23).

The Commercial Group believes that an energy allocation of the costs in Rider EDR
is inappropriate because none of the costs proposed to be recovered varies with the
customers’ usage and such allocation will improperly allocate costs to the high-load factor
customers (Com. Gr. Ex. 1 at 3). The Competitive Suppliers advocate that, if all customers
pay for the incentives, then Rider EDR should be modified so that customers taking
service from either FirstBnergy or a compehhve supplier should be eligible to receive a
discount in exchange for job retention, economic develerpment or other programs (Comp.
Supp. Br. at 20).

In light of the fact that the Commission has directed the Companies to continue
their existing generation rate design and tariff structure until a new revised rate design is
filed with and approved by the Commission, the Commission finds that Rider EDR is
unnecessary. Accordingly, the ESP should be modified to eliminate Rider BDR.

FirstEnergy has not proposed either in the FirstEnergy Distribution Rate Case or in
this case to renew its existing Energy for Education II eleciricity program, which gives
public schools a discount in exchange for the prepayment of their bills, using the schovls’
bonding authority.
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According to OSC, by adopting the rate design advocated by the Companies in the
FirstEnergy Distribution Rate Case, the ESP completely ignores the rate impacts on the
schools as a unique customer class (OSC Br. at ). OSC argues that the elimination of
school rates and the forced inclusion of the schools in the general service classes, without a
proper rate adjustment to teflect the schools’ actual and lower cost of gervice, constitute an
unreasonable, undue, and unlawful prejudice and disadvantage to this customer class
contrary to Ohio law (O5C Br. at 10}.

OSC represents 249 public school districts that currently participate in FirstEnergy's
Energy of Bducation II program; these school districts represent 41 percent of &ll public
school districts in the state of Ohio. According to OSC, the Energy for Education O
program provided an average of 13.4 percent discount in the schools’ electric rates and
saved the 249 participating school districts $11.7 million in 2008 (OSC Ex. 1 at 2-4; OSC Ex.
2). OSC indicates that the Companies’ proposal to eliminate the currently available scheol
rates effective December 31, 2008, the proposed generation and distribution rate increases,
and the proposed riders will result in severe increases in electric costs for public school
customers in a manner incongruous with the schools’ usage characteristics. OSC states
that continuation of the Energy of Education program is critical to the education of Ohio’s
children and the promotion of economic development in the state. OSC points out that
there is a complete vecord in the FirstEnergy Distribution Rate Case upon which the
Commission can make its determination concerning the continuation of this program
{OSC Ex. 1 at 6, 9). OSC recommends that approval of FiratEnergy’s ESP ghould be
conditioned upon the Companies offering the public school districts within their territory
an Bnergy of Education 1II program or a school rider. According to OSC, either of these
alternatives is appropriate in order to mitigate the rate increases proposed for schools and
to apply the principle of gradualism (OSC Ex. 1 at 12; OSC Br. at 22-23).

As stated previously, the Commission is concerned about the elimination of the
discount provided to public schools in FirstEnergy's territory. Although this has been
partially addressed by the continuation of FirsiEnergy’s existing rate design and tariff
structure, the Commission agrees that FirstEnergy should implement a new Energy for
Education program which is consistent with the existing Energy for Education Il program
{OSC Ex. 1 at 2-4; OSC Ex. 2). Accordingly, the ESP should be modified consistent with
this determination. '

According to FirstBnergy, Rider ELR is available for customers that are currently on
the Companies’ existing interruptible tariffs or a special contract contajning interruptible
provisions which was approved before July 31, 2008, FirstEnergy explains that the terms
and conditions of Rider ELR are modeled after OF’s current interruptible tariffs. Rider
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ELR obligates these customers to designate a contract firm load, and then be subject to
interruption or required to buy power at market prices during a buy-through period. In
exchange for being subject to these terms, an interruptible program credit of $1.95 per
kW/month is applied to the customer’s realizable curtailable load (RCL), which is
calculated by subtracting the customer's contract firm load from its average howrly
demand, FirstEnergy states that the value of the interruptible program credit is based on
the market value of MISO designated network resources (Co. Ex. 5 at 22).

FirstEnergy states that Rider ELR is designed to be uti ized with the interruptible
credit provision of Rider EDR, According to the Companies, Rider EDR is designed for
interruptible customers who are taking service as of July 31, 2008. The Companies explain
that these customers ave currently subject to economic buy-through option events and that
this concept is incorporated into Rider ELR. Conversely, Rider OLR is designed for use
with new interruptible customers/load as an interruptible credit that recognizes that the
customers are only subject to interruption in an emergency, and are not subject to
economic buy-through option events or the interruptible credit provision of Rider EDR
(Co. Ex. 5 at 23).

IEU-Ohio argues that FirstBrergy has provided no support for limiting Riders ELR
to customers served under interruplible service arrangements as of July 31, 2008. Further,
[EU-Ohio submits that customers served under Riders ELR and OLR should not be
foreclosed from participating in any other load curtailment programs, induding demand-
response options available through MISO (IEU-Ohio Bx. 1 at 11).

OBG supports Rider BLR, however, OEG believes that the terms of the rider are not
reasonable. Therefore, OEG recommends that Rider ELR be modified, similar to the
Companies’ proposal in Case No. 07-796-El-ATA, et al. (FirsiEnergy Competitive Bid Process
for 5SSO Case), to provide that: economic interruptions will be invoked when the day-ahead
locational marginal price (LMP) exceeds 125 percent of the ESP generation rate for three
consecutive hours; and economic interruptions would be limited to 1,000 hours annually.
(In its brief, OEG recommended that the interruptions be limited to 250 hours arnually)
(OEG Ex. 1 at 28-30; OEG Br. at 22). Nucor recommends that economic interruptions be
limited to 250 hours annually (Nucor Ex. 3 at 27). FirstBnergy disagrees with the
suggestions to place an hour limitation on the Companies’ ability to invoke the economic
interruption clauses of Rider ELR. Such a limitation, according to FirstBnergy, would
reduce the value of the economic interruption and would put the Companies at risk of
running out of their rights to invoke the economic interruption provision at & time of high
prices (Co. Ex. 19 at 7-B).

By OEG's calculations, the Rider ELR credit should be $2.50 per kW/month, rather
than $1.95 per kW/month set forth in the ESP. Therefore, OEG submits that the
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Companies should provide justification for the interruptible credit set forth in the ESP
(OEG Ex. 1 at 30-31),

Nucor advocates that these riders be stand-alone interruptible rate options that are
available for current, a8 well as new interruptible customers, Nucor proposes that Riders
ELR and OLR be modified to include stand-alone emergency (mandatory) and economic
(voluntary) interruption options. Nucor states that the emergency inferruptible credit in
Riders BLR and OLR should be $750 per kW/month, and the economic interruptible
credit in Riders ELR and OLR should be $2.60 per kW/month (Nucor Ex. 3 at 19-20).
OmniSource supports Nucor's proposal (OmniSource Br. at 6).

With regard to the RCL, OBG contends that the customer should receive credit for
the full amount of its load that is subject to curtailment; therefore, the RCL should be
computed based on the difference between a customer’s on-peak load, rather than the
average on-peak load as proposed by the Companies, and its firm load (OEG Ex. 1 at 30-
31). Nucor recomumends that the RCL be defined fo reflect a customer’s monthly peak
demand used to calculate billing demand, instead of the customer's historical average
demand during selected summer hours, as the Companies propose (Nucor Ex, 3 at 20).
Further, Nucor points out that all demand charges proposed in the ESP are measured on
the customer's peak, not average, demand; therefore, to be consistent with these other
provisions of the ESP, the RCL should likewise be measured on the customer's peak
demand (Nucor Br. at 30). However, Nucor submits that there is no record support for
FirstEnergy’s assertion that emergency interruptions occur at the time of peak demand;
also, there is no record support, and FirstBnergy does not claim, that.economic
interruptions occur during the peak summer hours that FirstEnergy proposes to use to
calculate the RCL. Nucor believes that FirstBnergy’s proposed RCL approach will
undercompensate interruptible customers (Nucor Br. at 32, 35, 37). : :

FirstEnergy disagrees with the proposals of OEG and Nucor, stating that the credit
value developed and proposed in the ESP is based on the cost of capacity and the RCL
value proposed by OBG and Nucor overstates the kW likely to be interrupted.
FirstEnergy explains that a customer’s peak demand is not likely to coincide with the time
of an emergency interruption. Therefore, according to FirstEnergy, if the customer’s peak
demand, as proposed by OEG and Nucor, rather than the average hourly demand
proposed in the ESP, is used to calculate the credit for Riders ELR and OLR, the
Companies would be overcompensating the customer for the value of the interruption
{Co. Bx. 19 at 3-6).

FirstEnergy believes that the criticisms of Riders ELR and OLR by the intervenors

largely amount to requests for bigger credits. In response to these criticisms, FirstEnergy
points out that, if such objectives are warranted and desirable under given circumstances,
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they can be pursued through the special arrangements mechanism and do not require a
change to the ESP (Co. Br. at 42).

In light of the fact that the Commission has directed the Companijes to continue
their existing rate design and tariff structure until a revised new rate design is filed with
and approved by the Commission, we find that Riders ELR and OLR are unnecessary, at
this time. Accordingly, FirstEnergy's ESP should be modified consistent with this
determination.

B. Reas ts {Rid R

'Pursuant to the ESP, Rider RAR would provide the mechanism to administer
certain tariff discounts pursuant to Sections 4905.31 and 4905.34, Revised Code, as well as
the Commission’s recently adopted rules for reasonable arrangements in Chapter 4901:1-
38, O.A.C. (Co. Bx. 9a at 27). FirstEnergy asserts that mechanisms, such as Rider RAR,
foster job retention and promate economic development (Co. Ex. 4 at 10). To receive the
benefits associated with this rider, the Companies explain that a customer would have to
commit to certain energy efficiency improvements and the discounts would be forfeited if
the customer switches to an alternative supplier (Co. Ex. 9a at 27).

The Competitive Suppliers advocate that, if all customers pay for the incentives,
then Rider RAR should be modified so that customers taking service from either
FirstEnergy or a competitive supplier should be eligible to receive a discount in exchange
for job retention, economic development, or other programs (Comp. Supp. Br. at 20).

IEU-Ohio notes that Rider RAR is limited in that, if a customer is taking service
under a unique arrangement or avoiding charges under Riders DSE1 or DSEZ, the
customer is not eligible for Rider RAR, IEU-Ohio believes that this limitation is contrary to
Section 4928 66{A)(2)(c), Revised Code (Co, Ex. 9¢c at 75; [EU-Ohio Br. at 19).

The Commission notes that reasonable arrangements will be considered by the
Comumission. in accordance with Chapter 4901:1.38, O.A.C.  Therefore, while we
acknowledge the issues raised by several parties regarding Rider RAR, we believe that our
adopted rules governing reasonable arrangements take these concerns into account.
Therefore, we find that Rider RAR should not be approved as proposed by the Companies
and the ESP should be modified accordingly.

9, ta Revenue Vi Rider D

Pursuant to the ESP, Delta Revenue Recovery Rider (Rider DRR) is an unavoidable
rider that would recover the difference in revenue from the application of rates in the
otherwise applicable rate schedule and the result of any reasonable arrangement,
governmental special contract, or unique arrangement approved by the Commission.
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FirstEnergy contends that Section 490531, Revised Code, as amended by SB 221, permits
the electric utiliies to recover the revenue forgone as a result of discounts in special
arrangements, FirstEnergy submits that approval of a special arrangement must also
include approval of complete revenue recovery resulting from the arrangement; to do
otherwise would jeopardize the financial viability of the Companies because, as stand-
alone electric utilities, they have limited resources and a limited ability to absorb such lost
revenue. FirstEnergy states that Rider DRR's indtial charges represent the recovery of
CEF's contracts that are presently in place and continue past December 31, 2008, which will
only be recovered from CBI customers, With regard to new contracts, the Companies
explain that, as permitted by Section 4928.143(B)2)(i), Revised Code, since the Companies
are part of the same holding company this rider will be determined and allocated across
all classes of castomets of all the Companies (Co. Ex, 9a at 27-28; Co. Bx. 4 at 11-12).

According to the Consumer Advorates, FirstEnergy did not undertake any studies
or analysis to evaluate what Joss of delta revenues it would take to significantly irnpact the
energy delivery system (Con. Adv. Br. at 67). OCC points out that, prior to the ESP filing,
FirstEnergy's shareholders contributed to the recovery of delta revenues, OCC
reconunenda that the Companies be permitted to recover no more than 50 percent of the
delta revenues from customers that do not have special contracts (OCC Ex. 1 at 26).
Cleveland agrees that the amount of delta revenue to be recovered through this rider
should be limited so as not to impose a hardship on retail customers who do not receive a
discount through a special contract (Cleve. Bx. 1 at 7-8).

In the past, the Commission generally has allowed recovery of only 50 percent of
the delta revenue for special contracts. Although an increase in the percentage of revenue
which electric utilities recover may be warranted following the restructuring of the
industry by SB 3 and SB 221, we do not believe that 100 percent recovery of the delta
revenue will always be appropriate. Therefore, we find it necessary to clarify that the
proportion of delta revenne to be recovered by the Companies will be determined by the
Commission on a case-by-case basis when approving each individual arrangement,
" Therefore, we find that Rider DRR should be approved, subject to this clarification.

10.  Bmart Grid

The ESP provides that the Companies commit to undertake a comprehensive study
of energy delivery system enhancement, including Smart Grid technologles, on or before
December 31, 2009 (Co. Bx. 92 at 7, Att. E). The Companies state that they will bear the
expense of this study (Co. Ex. 9a, Att, E), Upon completion of the study, the Companies
will share the results with the Staff and OCC (Co. Ex. 3 at 11).

The Consumer Advocates state that FirstEnergy's proposed Smart Grid study lacks
~ substance and a clear timeline for moving forward. The Consumer Advocates recommend
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that a collaborative be established to define the appropriate goals and timelines for the
study (Con, Adv. Br, at 57).

The Commission’s perspective is that a Smart Grid involves the integration of the
power system with an open architecture, advanced communications infrastructure. This
infrastructure may provide the platform for a potentially broad range of sensing,
measurement, transactional, control, and other applications that might include advanced
distribution automation, equipment monitoring, dynamic retail pricing, AMI, automated
demand response, distributed resource management, and electric vehicle charging
systems. A Smart Grid should support new applications and enable them to interact with
one another and with established power system functions.

Consistent with pur conclusion on Rider DSI, the Commission believes the
Companies should complete a comprehensive study of energy delivery system
enhancernents, including Smart Grid technologies, on an accelerated basis. The study
should include planning for: Smart Grid and infrastructure enhancements, Smart Grid
system architecture and interoperability requirements, and a large-scale AMI deployment.

Therefore, the Commission finds that no later than December 31, 2009, as proposed
by FitstEnergy, and earlier if possible, for completion of the Smart Grid study is
appropriate for such a critical issue. Furthermore, the Commission finds that FirstEnergy
should work with Staff to develop a proposal to hire an independent consultant to conduct
the Smart Grid study. This study should be filed with the Commission in a separate
docket and a public version of this study should be made available for interested parties
for review and comment. Therefore, we find that the Smart Grid proposal set forth in the
ESP should be modified consistent with our decision herein.

L Tz ission
1. Transmission Rates

FirstEnergy states that the transmission rate design is now consistent with the
voltage-based rate schedules set forth in the distribution rate case filing in the FirstEnergy
Distribution Rate Case. FirstEnergy explains that the transmission rider will account for the
same expenses as it did in the previous twa years as set forth in Case No. 07-128-EL-ATA
(FirstEnergy 2007 Regiona! Transmission Organization Cost Rider Case); with the exception
that it will no longer include the amortization of the 2005 transmission expense deferral
that will be recovered through the Deferred Transmission Costs Recovery Rider (Rider
DTC). The Companies will continue to file in mid-October for transmission rates to be
effective for January 1 through December 31 of the flowing year (Co. Ex, 5 at 25).

As the Commission stated previously, because we have retained the existing rate
design and tariff structure, there is no need to change the transmission rate design.
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2 Transmission and Ancill rvices (Rider TAS

Pursuant to the FSP, the Transmission and Ancillary Services Rider (Rider TAS)
would be an avoidable rider that would recover transmission and transmission-related
costs, including ancillary and congestion costs and new charges imposed by FERC, a
regional transmission organization (RTO), or an independent iransmission systems
operator (ISO) (Co. Ex. 9a at 28). This rider would be adjusted annually to reflect the costs
actually incurred by the Companies’ to setve the customers (Co. Ex, 9a at 6; Co. Bx. 5 at 23-
24).

Staff believes that the Companies’ approach is reasonable and recommends that
Rider TAS be approved (Staff Br. at 17). IEU-Ohio suggests that the Staff continue to
review the RTO-incurred costs to determine if the Companies are managing controliable
costs 50 that they are prudently incurred and, to the extent an automatic recovery
mechanism is allowed, FirstEnergy should be required to proactively minimize costs (IEU-
Ohioc Ex. 1 at 8).

The Commission finds that Rider TAS is reasonable, as proposed by the Companies,
and should be approved, subject to our decision above regarding the transmission rate
design, While we are approving Rider TAS, the Commission notes that, in accordance
with our entry issued today in Case No. 08-1172-EL-ATA (FirstEnergy Transwmission Cost
Recovery Rider Case), the current transmission and ancillary services rider should be
extended arid continued until the rate design and tariff structure in the FirstEnergy
Distribution Rate Case is approved and made effective by the Commission. The current
transmission and ancillary services rider should be incorporated into the new Rider TAS,
effective January 1, 2009.

K. Legacy Issues

The Companies note that the ESP provides for the recovery of certain costs from
prior periods which, with the Commission’s approval, were deferred for future recovery
(Co. Ex. 9a at 29).

1. %, istributio Recov ider (Ril

Pursuant o the ESP, the Deferred Distribution Cost Recovery Rider (Rider DDCRR)
would be an unavoidable rider that would recover: (1) the post May 31, 2067, unrecovered
balances of distribution costs deferred in the FirstEnergy RCP Case; (2) the deferred
distribution-related costs incurred by CEI from January 1, 2009, through April 30, 2009,
equating to $25 million; (3) the post-May 31, 2007, unrecovered balances of deferred
transition taxes under the FirstEnergy ETP Case; and (3) the post-May 31, 2007,
unrecovered balances of line extension deferrals pursuant to Case No. 01-2708-EL-COI
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(Commission Investigation of Line Extension Tariffs Case). The Companies also propose o
defer the interest on the accumulated balances, including the accumulated deferred
interest, from January 1, 2009, through December 31, 2010, at .0783 percent per month (8.5
percent annually) without reduction for deferred income taxes. The Companies propose
that the rider be effective on January 1, 2011 (Co. Ex, 9a at 19, 29-30, Att. G; Co. Bx, 2at 3).

While Staff supports recovery of the types of costs contained in this rider, it believes
that recovery of distribution items should be handled in distribution cases, although Staff
acknowledges that the recovery requested by the Companies is permissible under SB 221.
However, Staff states that, should the Commission approve this rider, the rider should be
adjusted to reflect the effect of taxes and the deferred interest on accumulated balance
should be net of deferred income taxes (Staff Ex. 7 at 3).

The Consumer Advocates oppose approval of these deferrals and question the
breadth of the proposed deferrals. Furthermore, the Consumer Advocates note that the
RCP distribution deferrals and the transition tax deferral issues are pending in the
FirstEnergy Distribution Rate Case and, if the additional distribution charges are not
approved in the FirstEnergy Distribution Rate Case, then the additional charges resulting
from the same conceptual arguments should not be approved in the ESP (OCC Ex. 1 at 34-
35; Con. Adv. Br, at 69-70). ‘

The Commission finds that the carrying charges for the deferral balances should be
adjusted for tax effects as recommended by OCC and the Staff. We agree with Staff that
the calculation of the carrying charges on a net of tax basis is in accordance with sound
ratemaking theory, as well as Commission precedent (Staff Ex. 7 at 3-4; FirstEnergy
Distribution Rate Case Staff Bx. 16 at 8, 12). See also In re Cleveland Electric Hiuminating Co,,
Case No. 88-205-EL-AAM, Entry (February 17, 1988); In re Cleveland Electric Iliuminating
Co., Case No. 92-713-EL-AAM, Entry (December 17, 1992). The stipulation in the
FirstEnergy RCP Case did not explicitly call for the carrying charges to be calculated on a
gross tax basis, and, in the absence of such explicit statement of the parties to the
stipulation in the FirsiEnergy RCP Case, our intent was for the carrying charges to be
calculated on a net of tax basis in accordance with Commission precedent. Thus, Rider
DDCRR should be approved as modified herein.

2 D Transmission ecove

The ESP provides that Rider DTC would be an unavoidable rider that would
recover certain 2005 deferred incremental transmission and related interest costs, as well
as deferred ancillary service-related charges in accordance with Case Nos. 04-1931-HL-
AAM and 04-1932-EL-ATA (FirsiEnergy 2004 Regional Transmission Organization Cost Rider
Cases). Rider DTC would commence January 1, 2009, and end December 31, 2010,
pursuant to the BSP (Co. Bx. 9a at 30, Att. G; Co. Ex. 2 at 6; Co. Ex. 5 at 28).
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The Competitive Suppliers state, and Dominion agrees, that Rider DTC should be
avoidable because it is inappropriate to require customers who take generation supply
service from a competitive provider to be forced to pay for cost properly atiributable to the
generation portion of FirstEnergy’s S50 rates (Comp. Supp. Ex. 1 at 9 and Ex. 3 at §; Dom.,
Br. at 6).

While we acknowledge the issue raised by the intervenors, the Commission finds
that the proposal set forth by FirstEnergy is reasonable. Therefore, we find that Rider DTC
shouid be approved, as proposed by FirstEnergy. Whilé we are approving Rider DTC, the
Commission notes that, in accordance with our entry issued today in the FirstEnergy
Transmission Cost Recovery Rider Case, Rider DTC will not go into effect until either
January 1, 2009, or the date on which the new tariffs are in effect in the FirstEnergy
Distribution Rate Design Case, whichever date is later.

3 Deferred st Recov Rider DEC

According to the Companies, they were authorized to defer and recover certain fuel
costs and related interest above an established baseline, pursuant to the rate stabilization
plan (RSP) in Case No. 03-2144-EL-ATA (FirstEnergy RSP Case), as modified by the RCP.
The Companies state that Case No. 08-124-FL-ATA, et al. (FirstEnergy Deferred Fuel Costs
Case), which is currently pending before the Commission, has been continued in order to
permit the resolution of the recovery mechanism for these deferred fuel costs for 2006 and
2007 to occur in this proceeding, The Companies point out that, prior to the enactment of
SB 221, the Comumission allowed the current recovery of 2008 fuel expense that would
have otherwise been deferred. Pursuant to the ESP, the Deferred Fuel Cost Recovery
Rider (Rider DEC) would be an unavoidable rider that would recover the accurnulated
deferred balance of these fuel costs as of December 31, 2008, and would become effective
on January 1, 2009. The aggregate estimated balance to be recovered is $235,014,038 for
2006 and 2007, which includes $28,202,182 of deferred interest. Based on a 25-year
recovery period, the Companies state that the recovery factor would be 0.0875 cent per
KWh for OE, 0,0339 cents per kWh for CEl, and 0.0260 cents per kWh for TE, which would
be reconciled on an annual basis (Co. Ex. 9a at 30-31; Co. Ex. 2 at 9; Co. Ex, 5 at 18-19).

Staff proposes that the Commission adopt its recommendations set forth in its
report of investigation filed in the FirstEnergy Deferred Fuel Costs Case (Staff Br. at 26).
Consistent with its recommendation in the FirsiEnergy Deferred Fuel Costs Case, Staff
recommends that the fuel deferral contained in Rider DFC be reduced and the Companies
be allowed to recover $197,488,075 of deferred fuel for 2006-2007 (Staff Ex. 8 at 15; Staff Br.
at 23-28). The Consumer Advocates. support Staff's proposal to disallow recovery of
certain costs (Con. Adv. Br. at 93), FirstEnergy disagrees stating that, contrary to Staff's
position, the deferral of fuel costs should recognize the cost to FES to achieve the savings
recognized from the purchase of the fuel and the Companies should be permitted to
recover this deferral through Rider DFC. In addition, FirstEnergy argues that it should be
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permitted to recover the deferrals associated with emission allowance through Rider DFC
(Co. Ex. 19 at 11-14). In response to FirstEnergy's position, Staff states that FirstEnergy
misunderstands the facts presented in the Staff report in the FirstEnergy Deferred Fuel Costs
Case and, therefore, FirstEnergy’s position should be rejected and Staff's proposals should
be adopted {Staff Br. at 28-31).

The Competitive Suppliers state, and Dominion agrees, that Rider DFC should be
avoidable because it is inappropriate to require customers who take generation supply
service from a competitive provider to be forced to pay for costs properly attributable to
the generation portion of FirstEnergy’'s SSO rates (Comp. Supp. Ex. T at 9 and Ex. 3 at §;
Dom. Br. at 6}. ‘

The Commission finds that FirstEnergy's request for recovery of the deferred fuel
costs should be reduced by $9,135,561, consistent with the recornmendation of Staff (Staff
Ex. 8 at 15). With this modification, the Commission finds that Rider DFC should be
approved,

L. Corporate Separations Plan and Operational Support Plan

FirstBnergy submits that the Companies’ corporate separation plans are in
compliance with Section 4928.17, Revised Code, and Chapter 4901:1-37, O.AC.
Furthermore, the Companies offer that their operational support plan has been filed and
implemented pursuant to Section 4928.31(A)(2), Revised Code (Co. Ex. 1 at 26-28).

Staff states that the Companies’ generating assets have been structurally separated
from the operating companies. Staff submits that, in accordance with the recently adopted
corporate separation rules issued by the Commission in the SSO Rules Case, the Companies
should file for approval of its corporate separations plan within 60 days after the rules
become effective. Furthermore, Staff proposes that the Companies’ corporate separations
plan should be audited by an independent auditor within the first year of approval of the
ESP, the audit should be funded by the Companies, but managed by Staff, and the audit
should cover compliance with the Commission’s rules on corporate separations (Staff Ex. 4
at 2-4).

The Commission finds that, while the ESP may move forward for approval, as
noted by Staff, in accordance with our recently adopted rules in the SSO Rules Case, the
Companies must file for approval of their corporate separations plan within 60 days after
the rules become effective,

M.  Significantly Excessive Barnings Test

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission shall consider if any adjustments provided for in the ESP;
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...resulted in excessive earnings as measured by whether the
earned return on common equity of the eleciric distribution
utility is significantly in excess of the return on comunon equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure
as may be appropriate.

FirstEnergy proposes a test for significantly excessive earnings that it belleves
mitigates the potential to impose asymmetric tisk on the eleciric utilities by guarding
against incorrectly determining that significantly excessive earnings have occurred.
According to FirstEnergy, if asymmetrie risk is imposed on the electric utlities, the electric
utilities’ allowed returns would have to be increased so that they could expect to earn their
cost of capital on average (Co. Ex. B at 2, 17-18). Furthermore, FirstEnergy states that the
purpose of the test is to identify significantly excessive, windfall profits (Co. Ex. 8 at 9).

In accordance with the ESP, the significantly excessive earnings test will be
comprised of two parts. First, recognizing an adjustment for differences in capital
structure, if the ROE for each electric utility for a year of the ESP is greater than the
average ROE, plus 1.28 standard deviations above the average for a group of capital
intensive industries, then significantly excessive eamings may exist for the particular
electric utility, subject to the consideration of the capital requirements of future committed
investments in Ohio. The group of capital intensive industries referred to by the ESP is
comprised of electzic utilities, natural gas utilities, oil and gas distribution companies,
water utilities, environmental companies, railroads, and telecormununications service
companies that have an investment-grade credit rating (Co. Ex, 9a, Att. H; Co. Ex. 8 at 10-
14). Based on its analysis, FirstEnergy believes that a reasonable threshold ROE for
measuring significantly excessive earning would be 19.82 percent (Co. Ex. 8 at Z1).

Second, the ESP provides that the earnings in the test would be adjusted to exclude
Rider DS, subsidiary equity earnings, and any RTC or impairment write-offs that may
occur subsequent to December 31, 2007. In addition, the ESP states that the equity base,
for purposes of the test, would be increased by any RTC write-off or impairment write-offs
that have accumulated subsequent to December 31, 2007 (Co. Ex. 9a, Att. H; Co. Ex. 2at 7-
8; Co. Ex. 1 at 23-24).

OEG submits that there are two components o determine the appropriate
methodology for the significantly excessive earnings test: the significantly excessive
earnings threshold and the actual earned return on common equity (OEG Ex. 2 at 23).
OEG proposes that the actual earned return on common equity be computed using the per
books actual earnings on common equity and the Companies’ year-end actual common
equity balance, with limited ratemaking adjustments. OEG believes that, for the.
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significantly excessive earnings test, the actual return on common equity should include:
Rider DSI, off-systems sales, and prudent purchased power expenses. On the other hand,
OEG believes that the following should be excluded from the actual return on common
equity calculation: refunds from the previous year, the effects of fines and penalties, one-
time write-0ffs, costs and acquisition premiums, and an accounting for derivative gains
and losses. As for the Companies’ proposal to exclude the after tax eamnings effect on
CEl's proposed write-off of RTC and extended RTC, OEG propases that they be allowed
an adjustment on a declining basis reflecting a thiree-year amortization of the write-off
(OEG Ex. 2 at 25-28).

To identify a group of utilities and other companies that bear the same business and
financial risk as the Companies, OBG identified two comparison groups, one of utilities
and the other of non-utilities; adjusted the earned returns of each group to match the risks
faced by the Companies (for the non-utility group the beta measure generated by Value
Line was used to make the adjustment to reflect the lower risk for utility distribution
service); averaged the returns to derive a base line earned level of return; and applied an
adder, equivalent to FERC's 200 basis poinis for RTO participation and incentive
investments, that describes the margin over the base line ROE that should be allowed
before the earnings are considered significantly excessive (OEG BEx. 3 at 4, 7, 9). To
illustrate the outcome of its methodology for computing significantly excessive earnings,
OEG applied 2007 data to its methodology and derived ROEs of 12.27 percent, 13.78
percent, and 1257 percent for TE, CEI, and OF, respectively (OEG Ex. 3at9). According to
OEG, in 2007, the earned return of common equity for TB, CEl, and OE was 18.8 percent,
18.55 percent, and 12.51 percent, respectively. Therefore, using the threshold computed by
OEG, both TE and CEI would be over the significantly excessive earnings threshold for
2007 (OEG Ex. 2 at 34).

OCC believes that FirstBnergy’s comparable company methodalogy is arbitrary and
includes no risk measures, and OCC does not believe that the reported ROE of the
comparable companies should be adjusted for special or extraordinary items that affect
reported earnings. According to OCC, defining significantly excessive earnings in terms
of statistical significance using a 90 percent significance level, as the Companies have
done, would mean that very few electric utilities would ever have significantly excessive
earnings. Furthermore, OCC avers that, by applying a1.28 standard deviation adjustment
to the return on total capital, as proposed by the Companies, the threshold ROE is
unnecessarily inflated. OCC proposes a seven-step procedure for the significantly
excessive earnings test: (1) identify a proxy group of electric companies; (2) identify a list
of business and financial risk measures; (3) establish the ranges for the proxy group for the
risk factors; (4) identify a group of companies whose risk indicators fall within the ranges
of the proxy group; (5) compute the benchmark ROE for comparable companies; (6) adjust
the benchmark ROE for the capital structures of the Ohio electric utilities; and (7) add an
ROE premium equivalent to FERC's 150 basis points ROE rider to establish the threshold
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(OCC Ex. 4 at 5), Based on its analysis, OCC recommends that the threshold ROE for TE,
CEHl, and OE be 1235 percent, 13.44 percent, and 12.51 percent, respectively (OCCEx. 4 at
13-16).

Staff likewise disagrees with what it believes is a statistical methodology used by
the Companies for determining what constitutes “significantly excessive” in the statute
(Staff Ex. 6 at 8). Staff alleges that the Companies’ approach is problematic in several
respects, First, Staff believes that, under the Companies’ proposal, the level of
“gignificance” to demonstrate significantly excessive is itself excessive. Second, Staff notes
that the Companies’ test 10 determine significant has been constructed in a way counter to
that required by SB 221, such that it puts the burden of proving that significantly excessive
earnings have occurred on anyone claiming that the Companies have an excessive ROE,
rather than the Companies as required by the statute. Staff believes that the significance
test is not to show that earnings are excessive, but rather to show that they are not
excessive. Thus, since the Companies own the information necessary to determine this
issue, only the Companies are in a position to support a burden of proof. Third, Staff
avers that the statistical definition of “significant” does not provide a useful interpretation
of the legislative language. Given that the term “significantly excessive” is used several
times in the statute, Staff submits that the application of the statistical definition for the
word “significant” as the criterion for applying the annual test, causes the statute to have
internal inconsistencies (Staff Ex. 6 at 9, 16-20; Staff Br. at 37-38).

Staff believes that the concept of “significantly excessive” is a fairness issue, rather
than a statistical issue as set forth by the Companies (Staff Ex. 6 at 22). Staff maintains
that, by using the wrong analytical framework, the Companies are advocating a range of
values that are irrationally high (Staff Br. at 41). In order to frame a zone of reasonableness
in which to apply Staff's fairness approach, Staff finds the testimony of OEG and OCC in
which they refer to ROE adders such as those offered by FERC to encourage risky
investment to be useful (Staff Ex. 6 at 22; OEG Ex. 3 at 9; OCC Ex. 4 at 14). With these
types of considerations in mind, Staff recommends that the issue of what constitutes
“significantly excessive returns on equity” in the annual earnings test be decided by
implementing an adder over the average of the comparable group of between 200 and 400
basis points. According to the Staff, this method may be superior to the 1.28 standard
deviation method proposed by the Companies (Staff Ex. 6 at 2, 22-24). In choosing an
amount in this range, the Staff recommends that the Commission consider features,
including those that serve to reduce risk or volatility, such as riders that track costs,
deferrals that stabilize earnings, unavoidable chargea (POLR charges), as well as the
possible asymmetric risk faced by the Companies (Staff Ex. 6 at 24.25).

The Commercial Group states that the Con{pa:ﬁes’ proposed earnings test is

unreasonable. The Commercial Group recommends that the significantly excessive
earnings test be based on whether the electric utilities are earning the approved return on
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common equity, According to the Commercial Group, if the Companies’ ROE is equal to
or more than the Commission’s approved ROE, an increase in rates and the proposed
riders are not necessary and should not be permitted (Com. Gr. Ex. 1 at 18),

FirstEnergy states that the utilization by OCC, OEG, and Staff of FERC's incentive
ROE adder as a measure of the cutoff over the mean of the comparable sample is
* completely arbitrary and attempts to use FERC's ROE adder for a purpose which it was
never intended (Co. Ex. 18 at 2). .

Staff recommends that the methodology for determining what comprises a
comparable group for purposes of the excessive earnings test in the statute should be
examined by stakeholders at a workshop or technical conference and then reported back to
the Coramission (Staff Ex. 6 at 2, 6). Staff states that the Companies’ proposal for selecting
the comparable group and calculating the ROE to be used has some good properties.
However, Staff believes, and the Consumer Advocates agree, that a common methodology
for the excessive earnings test should be adopted for all of the ESP cases filed at the
Commission (Staff Ex. 6 at 6; Con. Adv. Br. at 95). '

FirstEnergy opposes Staff's suggestion that the determination of the comparable
companies and the associated ROE be postponed to & technical conference. FirstEnergy
submits that the significantly excessive earnings proposal in the ESP 19 expressly part of .
the ESP and must be decided and approved herein (Co. Br. at 66-67).

The Commission believes that the determination of the appropriate methodology
for the significantly excessive earnings test is extremely important, As evidenced by the
extensive testimony in this case concerning the test, there are many different views
concerning what is intended by the statute and what methodology should be utilized in
this case. However, as pointed out by several parties, whatever the ultimate
determination of what the methodology should be for the test, the test itself will not be
actually applied until 2010, Therefore, the Commission agrees with Staff that it would be
wise to examine the methodology for the excessive earnings test set forth in the statute
within the framework of a workshop. The goal of the workshop would be for the Staff to
develop a common methodology for the excessive earnings test that should be adopted for
all of the electric utilities and then report back to the Commission on its findings.
According, the Commission finds that Staff should convene a workshop consistent with
this determination.

N.  MROv.ESP

~ As stated previously, contemporaneous with the filing of the ESP, the Companies
also filed an application for an MRO (Co. Ex. 9a at 8). Section 4928,143(C)(1), Revised
Code, provides that, if an application for an MRO is filed, then the Cornmission is required
to approve, or modify and approve, the ESP if the ESP, including its pricing and all other
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terms and conditions, including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results that would otherwise apply
under the MRO.

The Companies note that the matter of generation supply beginning January 1,
2009, must be addressed in some manner because the Companies do not own generation
nor do their employees currently have expetience in wholesale purchases; this expertise
now resides in the Companies’ competitive affiliate (Co. Ex. 9a at 8). While the Companies
believe that the ESP is more favorable than an MRO, they believe that, if an acceptable
solution cannot be reached through an ESP mechanism, under the statute, an MRO is the
alternative {Co., Ex. 9a at 8). _

FirstEnergy concludes that, under the MRO proposal for full requirements service,
retail customers would pay $90.47 per MWh in 2009, $97.56 per MWh in 2010, and $10549
per MWH in 2011. These prices were calculated by FirstEnergy using market data as of
July 15, 2008 (Co. Bx. 6 at 2), Purthermore, FirstEnergy conducted an analysis to establish
a market price benchmark for the expected cost of electricity supply for retail electric
generation SSO customers in the Companies’ service territory for the next three years (Co.
Ex. 7 at 4). The Companies’ analysis results in a market reference point for the ESP of
around $90 to $92 per MWh over the next three years (Co. Ex. 7 at 17).

Upon review of the expected generation rates under the MRO, FirstEnergy submits
that the market 1ate averages, net transmission costs, would be $82.57, $84.88, and $88.19
per MWh for 2009, 2010, and 2011, respectively (Co. Ex, 1 at 18, Att. 1 at 1). FirstEnergy
provides that the ESP generation rates, net transmission costs, would be $67.50, $71.50,
and $75.50 per MWh for 2009, 2010, and 2011, respectively (Co. Ex. 1, Att. 1 at 1).
According to FirstEnergy, on a net present value basis, the cost of the ESP is $1,577.1
billion and the cost of the MRO is $2,880.5 billion. Therefore, FirstEnergy states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customers under the ESP
as compared to the MRO of $1,303.4 billion (Co. Ex. 1 at 19; Co. Ex. 1, Att. 1 at 1),

FirstEnergy maintains that Section 4928.143, Revised Code, requires that the ESP be
approved if it is more favorable in the aggregate than the expected results of an MRO.
According to FirstEnergy, contrary to arguments raised by various intervenors, the legal
standard to approve the ESP is not; whether the rates are just and reasonable; whether the
costs are prudently incurred; whether the plan provisions are cost-based; or whether each
provision of the plan is more favorable than an MRO (Co. Reply Br. at 8-12).

The Companies state that, in considering the aspects of the ESP pertaining to the

provision of generation service, the ESP is more favorable to customers than the MRO
would be (Co. Ex. 9a at 6, 32; Co. Bx. 1 at 5). The Companies submit that, in addition to the
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generation component, the ESP has other elements than, when taken in the aggregate,
make the ESP considerably more favorable to customers that the MRO alternative (Co. Ex.
%a at 6). FirstEnergy points out the benefits in the ESP that are not available in the MRO,
which include: price stability for both generation and distribution service; a five-year stay-
out period for increasing base distribution rates; a comprehensive arrangement that settles
pricing and service arrangements for the totality of electric service, not just generation; the
waiver of $591 million in RTC charges for CEI customers; a commitment to funding up to
$96 million in program costs for energy efficiency, economic development, AMI, and
environmental remediation programs; substantial flexibility for the Commission to
manage overall price trends; and the introduction of a performance-based rider
mechanism (Co. Ex. 1 at 6, 13-15; Co. Br. at 7, 21). According to FirstEnergy, the net
present value to the Companies’ customets of $1.3 billion over the plan period represents a
savings averaging over §600 per customer for the plan period (Co. Ex. 1 at 5-6, 15-18).

Staff states that, if the Commission adopts the recommendations of Staff and
considers the benefits of the ESP, the Commission would find that the ESP, in the
aggregate, is a better plan for customers than the MRO (Staff Ex. 5 at 10), Similarly, IEU-
Ohio states that, given the uncertainty in the markets and the increase in the risk and cost
of doing business for both the customers and the Companies, the ESP is the best means of
satisfying the objectives of Section 4928.02, Revised Code (IEU-Ohio Br, at 11},

OFG maintains that there is an error in the Companies” analysis which compares
the ESP to the MRO. OEG believes that, if this error is corrected and more current
wholesale prices are used, and the market risk is addressed consistently, the ESP would be
more expensive than an MRO by $1,692.6 billion. Therefore, OBG submits that, as
proposed by the Companies, the ESP is not more favorable in the aggregate than the MRO
(OEG Ex. 2 at 13). However, OEG maintains that the ESP should be modified to include a
least-cost portfolio of generation products, require that the POLR risk be retained by the
Companies, and provide that the Companies be compensated for their prudently incurred
costs. According to OEG, this modification coupled with the qualitative benefits of an
ESP, such as the encouragement of new base load generation, job retention, and economic
development, would, on balance, make the ESP more favorable in the aggregate than the
MRO (OEG Ex. 2 at 34, 16). According to OEG, the effect of using the more recent
September 2008 forwaid prices versus the July 2008 forward prices used by the Companies
in their calculation is that the ESP benefit computed by the Companies has been reduced.
Therefore, OEG notes that, based on September 19, 2008, forward prices, the wholesale
market price to serve the Companies’ load would be $63.45, $65.25, and $66.15 per MWh,
for 2009, 2010, and 2011, respectively; compared to FES's offer price proposed in the ESP of
$75, $80, and $85 per MWh, respectively, for the same years (OEG Ex. 2 at 4, 11),
Furthermore, OEG points out that FirstEnergy includes all wholesale generation prices
and all retail risk premiums in computing the MRO wholesale supplier market prices that
it uses to compare the MRO to the ESP; however, PirstEnergy’s BSP computation only
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includes the wholesale generation prices. In addition, OEG indicates that FirstEnergy's
comparison computation does not include additional items in the ESP cost, such as fuel
teansportation surcharges, costs for alternative energy/renewable requirements, cost for
new taxes or environmental requirements, increased fuel expenses in 2011 and capacity
purchases, and the proposed Rider MDS (OEG Ex, 2 at 12).

Based on data from July 15, 2008, and taking in consideration adjustments for load
shaping and distribution losses, OCC calculates that the more realistic forward market
prices would be $55.65, $54.78, and $53.87 per MWh for 2009, 2010, and 2011, respectively
(OCC Ex. 3 nt 12; Con. Adv. Br. at 12). The Consumer Advocates argue that FirstEnergy’s
proposed ESP is less favorable than the alternative. According to the Consumer
Advocates, the ESP would need to be significantly modified before it could be considered
more favorable than the alternative (Con. Adv. Br. at 96, 99). OMA, OEC, Material
Sciences, and the Commercial Group agree that PirstEnergy has failed to meet its burden
of proof under the statute that the proposed ESP, in the aggregate, is more favorable than
an MRO {OMA Br. at 6; OEC Br. at 4; Mat. Sci. Br. at 5; Com. Gr. Br. at 3). Similarly, OHA
contends that the proposed ESP fails to mitigate the harmful effects of the new regulatory
assets, the proposed deferrals, and the effects the rate increases will have on hospitals and,
therefore, the ESP daes not provide benefits that make it more favorable than a simple
MRO (OHA Br. at 7).

The Competitive Suppliers submit that the ESP is not more favorable, in the
aggregate, than the MRO. The Competitive Suppliers cite five reasons supporting their
view that FirstFnergy has not demonstrated that the BSP is more favorable than the MRO.
First, they point out that the July 2008 forward electricity prices used by the Companies in
support of the ESP are out of date and the current forward prices are now lower. Second,
the Competitive Suppliers believe that the Companies’ quantitative comparison of
between the MRO and ESP is materially flawed in that it was not done on an apples-to-
apples basis and it uses an incorrect risk premium basis. Third, the suppliers opine that,

when the Companies’ analysis is adjusted to take into consideration the first and second

errors stated above, the claimed benefit of the ESP in the aggregate is eliminated and the
ESP is actually $200 to $840 miltion more expensive that the MRO, Fourth, the suppliers
contend that the ESP structure would be highly adverse to retail competition, pointing out
that the net result of Riders DGC, MDS, SBC, and NDU is that the shopping credit is
reduced and customers will have an economic disincentive to switch to a competitive
provider. Finally, the Competitive Suppliers state that there are fundamental differences
between the MRO and ESP regarding the risk that will be borne by the Companies, the
suppliers, and the customers and, because of these differences, on the basis of the MRO
and BSP commodity price comparisons, it can not be concluded that the contract in the
ESP between the Companies and FES is fairly priced (Comp. Supp. Ex. 1 at 5, 8 and Ex. 2 at
3-4, 6). Dominion agrees with the analysis of the Competitive Suppliers, stating that the
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proposed ESP would be more expensive for customers than a properly structured MRO
{Dom. Br. at 4).

Contrary to the position taken by OEG, FirstEnergy contends that the market price
analysis supplied in support of the ESP does not need to be updated in order for the
Commission to determine whether the ESP is more favorable that the expected result of
the MRO. Furthermore, FirstEnergy states that the use of more recent market forwards
cannot be done in a vacuum and must be considered along with credit market conditions,
regulatory rulings, and increased risk premiums, all of which will have the effect of
increasing expected MRO prices (Co. Br. at 20).

Staff offers that, if the current market rates are indicative of the prices that would
occur during the term of the ESP, then it may be appropriate ta lower the generation rales.
However, Staff believes that the current low prices may not last. Therefore, Staff
recommends that, if the rate is lowered from the proposal set forth by FirstBnergy,
perhaps an annual or semi-annual true-up mechanism might be the best choice to correct
the price charged so that it reflects the actual cost of power acquisition. Staff proposes that
this adjustment be in lieu of the deferrals suggested by the Companies and that the rates
could be adjusted either up or down, but no higher than the generation rates proposed by
the Companies (Staff Br. at 8-9).

Upon consideration of the application in this case and the provisions of Secton
4928.143(C)(1), Revised Code, the Commission finds that the ESP, including its pricing and
all other terms and conditions, including deferrals and future recovery of deferrals, as
modified by this order, is more favorable in the aggregate as compared to the expected
results that would otherwise apply under Section 4928.142, Revised Code. '

o, CONCLUSE

Upon review of PirstEnergy’s ESP application, taking in consideration the
requirements established by SB 221, the Commission finds that the proposed BSP should
be approved with the modifications set forth in this order.

Furthermore, the Commission finds that the Companies’ should file revised tariffs
corisistent with this order by December 29, 2008. In light of the short imeframe remaining
before these tariffs by necessity must go into effect, the Commission finds that the revised
tariffs shall be approved effective January 1, 2009, contingent upon final review and
approval by the Commission.
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The Companies are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

On July 31, 2008, FirstEnergy filed an application for an 880 in
accordance with Section 4928.141, Revised Code.

On August 18, 2008, a technical conference was held regarding
FirstEnergy’s application and on August 25, 2008, a prehearing
conference was held in this matter.

On September 15, 2008, and December 16, 2008, intervention
was granted to: OFG; OCC; Kroger; OEC; IBU-Ohig; OPAE;
Nucor; NOAC; Constellation; Dominion; OHA; Citizens’
Coalition; NRDG; Sierra Club; NEMA; Integrys; Direct Energy;
city of Akron; OMA; FPL; Cleveland; NOPEC; OFBF; American
Wind Association, Wind on Wires, and Ohio Advance Energy;
Citizens; OmniSource; Material Sciences; OSC; COSE; Morgan
Stanley Capital  Group; Commercial Group; and
OASBO/OSBA/BASA.

The hearing in this proceeding commenced on October 16,
2008, and concluded on October 31, 2008. Eight witnesses
testified on behalf of FirstEnergy, 21 witnesses testified on
behalf of various intervenors, and nine witnesses testified on
behalf of the Staff.

Nine local hearings were held in this matter at which 106
witnesses testified.

Briefs and reply briefs were filed on November 21, 2008, and
December 12, 2008, respectively.

The Companies’ application was filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
to file an BSP as their SS0.

The average base generaﬁon rates for the ESP, as modified and
approved by the Commission are $0.0675 per kWh for 2009,
$0.0695 per kWh for 2010, and $0.071 per kWh for 2011.
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(10) The proposed ESP, as modified by this order, including its
pricing and all other terms and conditions, including deferrals
and future recovery of deferrals, is more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

ORDER:
It is, therefore,

ORDERED, That the application of FirstEnergy for approval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code, be modified and approved, to the extent set
forth herein. It is, further,

ORDERED, That the Companies’ shall file revised tariffs consistent with this order
by December 29, 2008, and that the revised tariffs shall be approved effective January 1,
2009, contingent upon final review and approval by the Commission. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the
tariff via bill message or bill insert within 30 days of the effective date of the tariff. A copy
of this customer notice shall be submitted to the Commission’s Service Monitoring and
Enforcement Department, Reliability and Service Analysis Division at least 10 days prior
to its distribution to customers. It is, further,

OCC Appx. 000200




08-935-EL-550 71~
ORDERED, That a copy of this opinion and order be served on all parties of record.
THE PUBLIC ITIES COMMISSION OF OHIO

o Y

Alan R. Schriber, Chairman

Fl g mnll

Paul A. Centolella

Uit A e 4%.412“’3*‘%‘4

Valerie A. Lemmie L. Roberto

CMTP/GAP/vrm

Entered in the Journal
DEC 1 9 2008

Reneé J. Jenkins
Secretary
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- In the Matter of the Application of Ohio

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Edison Company, The Cleveland Electric
IMuminating Company, and The Toledo
Edison Company for Approval of a Market
Rate Offer to Conduct a Competitive
Bidding Process for Standard Service Offer
Electric Generation Supply, Accounting
Modifications Associated with
Reconciliation Mechanism, and Tariffs for
Generation Service.

Case No. 08-936-EL-S50
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OPINION AND ORDER

The Commission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

AFPEARANCES:

James W. Burk, Mark A. Hayden, Ebony Miller, PirstEnergy Service Company, 76
South Main Street, Akron, Ohio 44308, and Jones Day, by David A. Kutik, North Point, 901
Lakeside Avenue, Cleveland, Ohio 44114.1190, Mark A. Whitt, 325 John H. McConnell
Boulevard, Suite 600, Columbus, Ohio 43215-2673, on behalf of Ohio Edison Company,
The Cleveland Flectric luminating Company, and The Toledo Edison Company,

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohio, by
Duane W. Luckey, Section Chief, by Williama L. Wright and John H. Jones, Assistant
Attorneys General, 180 Bast Broad Street, Columbus, Ohio 43215, on behalf of the Staff of
the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Jeffrey L. Small,
Jacqueline Lake Roberts, Richard C. Reese, and Gregory ]. Poulos, Assistant Consumers’
Counsel, 10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential
utility consumers of Ohio Edison Company, The Cleveland Electric Numinating
Company, and The Toledo Bdison Company. '

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.
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Chester, Willcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurick, and Matthew S,
White, 65 Bast State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister, and
Joseph M. Clark, 21 East State Street, 17% Floor, Columbus, Ohio 43215-4228, on behalf of
Industrial Energy Users-Ohio.

David C. Reinbolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Brickfield, Burchette, Ritts & Stone, P.C., by Michael K. Lavanga and Garrett A.
Stone, 1025 Thomas Jefferson Street, N.W., 8t Floor, West Tower, Washington, D.C. 20007,
on behalf of Nucor Steel Marion, Inc.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, and Gary A. Jefferies, Dominion Resources Services, Inc,, 501 Martindale
Street, Suite 400, Pittsburgh, Pennsylvania 15212-5817, on behalf of Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, and Cynthia A. Fonner,
Constellation Energy Group, Inc,, 550 West Washington Street, Suite 3000, Chicago, Hllinois
60661, on behalf of Constellation NewEnergy, Inc., and Consteliation Energy Commodities
Group, Inc.

Robert J. Triozzi, Director of Law, and Steven Beeler, Assistant Director of Law,
City of Cleveland, and Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dunn,
Christopher L. Miller, and Andre T, Porter, 250 Wast Street, Columbus, Ohio 43215, on
behalf of the city of Cleveland.

Brickfield, Burchette, Ritts & Stone, P.C., by Damon E. Xenopoulos, 1025 Thomas
Jefferson Street, N.W., 8% Floor, West Tower, Washington, D.C. 20007, on behalf of
OmniSource Corporation.

Bell & Royer Co,, LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, and Nolan Moser and Trent A. Dougherty, Ohio Environmental Council, 1207
Grandview Avenue, Suite 201, Columbus, Ohio 43212-3449, on behalf of Chio
Environmental Council.

Richard 1. Sites, 155 Fast Broad Street, 15% Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Assotiation.
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The Legal Aid Society of Cleveland, by Joseph P. Meissner, 1223 West 61 Street,
Cleveland, Ohio 44113, on behalf of The Neighborhood Environmental Coalition, The
Empowerment Center of Greater Cleveland, United Clevelanders Against Poverty,
Cleveland Housing Network, and The Consumers for Fair Utility Rates.

Leslie A. Kovacik, city of Toledo, 420 Madison Avenue, Suite 100, Toledo Ohio
43604-1219; Lance M. Keiffer, Lucas County, 711 Adams Street, 2 Floor, Toledo, Ohio
43624-1680; Marsh & McAdams, by Sheilah H. McAdams, city of Maumee, 204 West
Wayne Street, Maumee, Ohio 43537; Ballenger & Moore, by Brian ]. Ballenger, city of
Northwood, 3401 Woodville Road, Suite C, Toledo, Ohio 43613, Paul S, Goldberg and
Phillip D. Wurster, city of Oregon, 5330 Seaman Road, Oregon, Ohio 43616; James E.
Moan, city of Sylvania, 4930 Holland-Sylvania Road, Sylvania, Ohio 43560; Leatherman,
Witzler, by Paul Skaff, city of Holland, 353 Elm Street, Perrysburg, Ohio 43551; and
Thomas R. Hayes, Lake Township, 3315 Centennial Road, Suite A-2, Sylvania, Ohio 43560,
on behalf of Northwest Ohio Agpregation Group.

Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Natural Resotrces Defense Council.

Craig G. Goodman, 3333 K. Street, N.W., Suite 110, Washington, D.C. 20007, on
behalf of National Energy Marketers Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, 300 West
Wilson Bridge Road, Suite 350, Worthington, Ohio 43085, on behalf of Integrys Energy
Services, Inc.

Sean W. Vollman and David A Muntean, 161 South High Street, Suite 202, Akron,
Ohio 44308, on behalf of the city of Akron.

Bell & Royer Co., LPA, by Lengdon D. Bell, 33 South Grant Avenue, Columbus, \
Ohio 43215-3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio 43215-3005,
on behalf of Ohio Manufacturers’ Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 Bast Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Enerpy
Bervices, LLC.

F. Mitchell Dutton, FPL BEnergy Power Marketing, Inc., 700 Universe Boulevard,

Juno Beach, Florida 33408, on behalf of FPL Energy Power Marketing, Inc., and Gexa
Energy Holdings, LLC. '
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Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Sierra Club, Ohio Chapter.

Bricker & Eckler, LLP, by Glenn S. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Columbus,
Ohio 43215, on behalf of Northeast Ohio Public Energy Council.

Larry Gearhardt, 280 North High Street, P.O. Box 182383, Columbus, Ohio 43218-
2383, on behalf of Ohio Farm Bureau Federation.

Bricker & Bckler, LLP, by Sally W. Bloomfield and Terrence (YDonnell, 100 South
Third Street, Columbus, Ohio 43215, on behalf of American Wind Energy Association,
Wind on the Wires, and Ohio Advanced Energy.

Theodore S. Robinson, 2121 Murray Avenue, Pitisburgh, Pennsylvania 15217, on
behalf of Citizens Power, Inc.

McDermott, Will & Emery, LLP, by Douglas M. Mancino, 2049 Century Park East,
Suite 3800, Los Angeles, California, %067-3218, and Grace C. Wung, 600 Thirteenth Street,
N.W., Washington D.C., 20005, on behalf of Wal-Mart Stores East, LP, and Sam’s East, Inc.,
LP, Macy's, Inc., and B}'s Wholesale Club, Inc.

Craig 1. Smith, 2824 Coventry Road, Cleveland, Ohio 44120, on behalf of Material
Sciences Corporation.

Bricker & Eckler, LLP, by Glenn 5. Kyassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Columbus,
Ohio 43215, on behalf of Ohio Schools Council,

McDermott, Wilt & Emery, LLFP, by Douglas M. Mancino, 2049 Century Park Hast,
Suite 3800, Los Angeles, California, 90067-3218, and Gregory K. Lawrence, 28 State Street,
Boston, Massachusetts 02109, on behalf of Morgan Stanley Capital Group, Inc.

Tucker, Bllis & West, LLP, by Nicholas C. York and Eric D. Weldele, 1225
Huntington Center, 41 South High Street, Columbus, Ohio 43215-6197, and Steve Millard,
100 Public Square, Suite 201, Cleveland, Ohio 44113, on behalf of Council of Smaller
Enterprises.
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OPINION:
L ORY OF THE PR ING

On July 31, 2008, Ohio Edison Company, The Cleveland Electric Hluminating
Company {CEI), and the Toledo Edison Company (FirstEnergy or the Companies) filed an
application for a standard service offer (S30) pursuant to Section 4928.141, Revised Code.
This application is for a market rate offer (MRO) in accordance with Section 4928.142,
Revised Code. Contemporaneously, in Case No. 08-935-EL-550, FirstEnergy filed a
separate application for an electric security plan (ESP) in accordance with Section 4928.143,
Revised Code (ESP case). :

On August 18, 2008, a technical conference was held regarding FixstBnergy's
applications. Moreover, on August 25, 2008, a prehearing conference was held in order fo
discuss procedursal issues in the above-captioned case. Subsequently, by entry dated
August 28, 2008, the attorney examiner set this matter for hearing on September 16, 2008.

On August 29, 2008, the Ohio Consumers’ Counsel (OCC) filed a motion for
bifurcated hearings in Case No, 08-936-EL-850, and a motion to consolidate Case No. 08-
936-FI-SS0 with Case No. 08-935-EL-8S0. On September 8, 2008, FirstEnergy filed a
memorandum contra OCC’s motions. The city of Cleveland (Cleveland) filed a motion for
bifurcated hearings and a memorandum in support of OCC’s. motion on September 9,
2008. OCC filed a reply to FirstEnergy’s memorandum contra on September 11, 2008. The
motions to bifurcate the hearings and OCC’s motion to consolidate the cases were denied
by the attorney examiner on September 12, 2008.

The following parties were granted intervention by entry dated September 15, 2008:
Ohio Energy Group (OEG); OCC; Kroger Company (Kroger); Ohio Environmental Council
(OEC); Industrial Energy Users-Ohio (IEU-Chio); Ohio Partners for Affordable Energy
(OPAE); Nucor Steel Marion, Inc. (Nucor); Northwest Ohio Aggregation Coalition
(NOAC); Constellation NewBnergy and Constellation Energy Commodities Group, Inc.
(Constellation); Dominion Retail, Inc. (Dominion); Ohic Hospital Association (OHA);
Neighborhood Environmentl Coalition, The Empowerment Center of Greater Cleveland,
United Clevelanders Against Poverty, Cleveland Housing Netwotk, and The Consumers
for Fair Utility Rates (Citizens’ Coalition); Natural Resources Defense Council (NRDC);
Sierra Club; National Energy Marketers Association (NEMA); Integrys Energy Service, Inc.
(Integrys); Ditect Energy Services, LLC (Direct Energy); city of Akron; Ohio
Manufacturers’ Association (OMA); FPL Energy Power Marketing, Inc and Gexa Energy
Holdings, LLC (FPL); Cleveland; Northeast Ohio Public Bnergy Council (NOPEC); Ohio
Farm Bureau Federation (OFBF); American Wind Association, Wind on Wires, and Ohio
Advance Bnergy; Citizens Power, Inc. (Citizens); Omnisource Corporation (OmniSource);
Material Sciences Corporation (Material Sciences); Ohio Schools Council (OSC); Council of
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Smaller Enterprises (COSE); Morgan Stanley Capital Group; and Wal-Mart Stores East, LP
and Sam’s East, Inc., Macy's, Inc., and BJ's Wholesale Club, Inc. (Commercial Group).

The hearing in this proceeding commenced on September 16, 2008, and concluded
on September 22, 2008. Four witnesses testified an behalf of PirstEnergy, eight witnesses
testified on behalf of various intervenors, and three witnesses testified on behalf of the
Staff, Briefs and reply briefs were filed on October 6, 2008, and October 14, 2008,

respectively.
.  APPLICABLELAW

The Companies are public utilities as defined in Section 4905.02, Revised Code, and,
as such, are subject to the jurisdiction of this Commission.

Chapter 4928 of the Revised Code provides a roadmap of regulation in which
specific provisions were put forth to advance state policies of ensuring access 0 adequate,
reliable, and reasonably priced electric service in the context of significant economic and
environmental challenges. In reviewing the Companies’ application for an MRO, the
Comumission is aware of the challenges facing Ohioans and the electric power industry and
will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, as amended by Amended Substitute Senate Bill No. 271 (SB
221), effective July 31, 2008. '

Section 4028.02, Revised Code, states that it is the policy of the state to, infer alia;

(1) ensure the availability to consumers of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service;

(2) ensure the availability of unbundled and comparable retail electric service;
(3) ensure diversity of electric supplies and suppliers;

(4) encourage innovation and market access for cost-effective supply- and
demand-side retail electric service including, but not limited to, demand-side
mansgement (DSM), time-differentiated pricing, and implementation of
advanced metering infrastructure (AMI);

{5) encourage cost-effective and efficient access to information regarding the
operation of the transmission and distribution systems in order to promote
both effective customer chioice and the development of performance standards
and targets for service quality;
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(6) ensure effective refail competition by avoiding anticompetitive subsidies;

(7) ensure retail consumers protection against unreasonable sales practices,
market deficiencies, and market power;

(8) provide a means of giving incentives to technologies that can adapi to
potential environmental mandates;

(9) encourage implementation of distributed generation across customer classes
by reviewing and updating rules governing issues such as interconnection,
standby charges, and net metering; and

(10) protect at-risk populations including, but not limited to, when considering the
implementation of any new advanced enezgy or renewable energy resource.

Among the provisions of SB 221 were changes to Section 4928.14, Revised Code,
requiring electric utilities to provide consumers with an 550, consisting of either an MRO
or an ESP. The S80 is to serve as the electric utility’s default SSO. The law provides that
utilities may apply simultaneously for both an MRO and an ESF; however, at 2 minimum,
the first S50 application must include an application for an ESP.

Section 4928.142, Revised Code, authorizes electric utilities to file an MRO as their
S50, whereby retail electric generation pricing will be based, in part, upon the results of a
competitive bid process (CBFP). Paragraphs (A) and (B) of Section 4928.142, Revised Code,
set forth the specific requirements that an electric utility must meet in order to
dernonstrate that the competitive bidding process and the MRO propasal comply with the
statute. In determining whether an MRO meets the requirements of Section 4928.142(A)
and (B), Revised Code, the Commission must read those provisions together with the
policies of this state as set forth in Section 4928.02, Revised Code. Accordingly, the policy
provisions of Section 492802, Revised Code, will guide the Commission in its
implementation of the statutory requirements of Section 4928.142(A) and (B), Revised
Code.

By finding and order issued September 17, 2008, in Case No. 08-777-EL-ORD, the
Commission adopted new rules concerning 550, corporate separation, and reasonable
arrangements for electric utilities pursuant to Sections 492814, 492817, and 4905.31,
Revised Codel Section 4928.142(8), Revised Code, provides that a utility may fie its

1 See In the Matter of the Adoption of Rules for Standard Sevvice Offer, Corporate Sepavation, Ressonable
Arvangemenis, and Transmission Riders for Electric Utilities Pureuant to Sections 4928.14, 4928.17, amd
490531, Revised Code, as emended by Amended Substituie Senate Bill No. 221, Case No. 08-177-EL-ORD,
Finding and Order {September 17, 2008).
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application for an MRO prior to the effective date of the Commission rules required under
the statute; however, as the Commission determines necessary, the utility shall
immediately conform its filing to the rules upon the rules taking effect.

.  DISCUSSION

A. Backeround f lication

The Companies are currently providing service to their customers in accordance
with their rate siabilization plan and rate certainty plan (RCF) approved by the
Commission (Co. Bx. 4 at 2)2 The Companies procure their full requirements power to
supply generation service to their retail generation customers (S5O customers) through a
wholesale power purchase agreement which is scheduled to terminate on December 31,

2008 (Co. Ex. 4 at 8),

In their application, the Companies set forth a proposed MRO whereby they will
conduct a CBP designed to procure supply for the provision of S50 electric generation
service beginning Janvary 1, 2009, to the Companies’ retail electric customers who do not
purchase electric generation service from a competitive retail electric supplier (Co. Ex. 4 at
1). The retail customers who will be served under the MRO include all retail customers
served under special contracts approved under Section 4905.31, Revised Code, as well as
existing and future contracts entered into under Section 490534, Revised Code (Co. Ex. 4
at 8-9).

The Companies are requesting that the Commission determine that their proposed
MRO meets the requirements found in Section 4928.142(A) and (B), Revised Code. If this
application is found to meet the statutory criteria, the earliest date the bid could be
conducted would be December 29, 2008. Thus, the Companies have proposed a very
aggressive CBP timeline because the retail rates based upon the results of the CBP must go
into effect on January 1, 2009, because, according to the Companies, they have no
wholesale power arrangements beyond 2008. The Companies note that, as part of their
ESP case, which was filed contemporaneously with this case, they have proposed a short-
term ESP that contains an SSO pricing proposal for January 1, 2009, through April 30, 2009,
According to the applicants, approval of the short-term ESP would allow extra time for the
Commission to issue a final decision on the long-term BSF and, in the event the long-term

2 Ser In the Matter of the Applications of FirstEnergy for Authority to Continue and Modify Certain Regulatory
Accounting Practices and Procedures, fov Tariff Approvals and to Establish Rates and Other Charges Including
Regulatory Transition Charges Following the Market Development Period, Case No. 03-2144-EL-ATA, Opinion
and Order (June 9, 2004); and In the Matier of the Application of FirstEnergy for Authority to Modify Ceriain
Accounting Practices and for Teriff Approvals, Case No, 05-1125-EL-ATA et al, Opinion and Order
{January 4, 2006).
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ESP is not implemented, it would allow time for the CBP that is part of the MRO process
to be completed in a more measured fashion (Co. Bx. 4 at 2-3),

B. Competitive Bid Process - Section 4928.142(AX(1), Revised Code

Section 4928.142(A)(1), Revised Code, requires that an MRO be determined through
a CBF that provides for all of the following: an open, fair, and transparent competitive
solicitation; a clear product definition; standardized bid evaluation criteria; oversight by
an independent third party; and evaluation of submitted bids prior to selection of the
least-cost bid winner or winners.

1. Open, fair, and transparent competitive solicitation - Section
4928.142(A)(1)(a), Revised Code

The Companies state that the CBP will consist of, among other things: pre-
solicitation activities to promote bidder interest and participation; bidder education and
comumunication; and competitive safeguards to guard against anti-competitive behavior
during bidding (Co. Ex. 1 at 11). As part of the application, the Companies have presented
proposed CBP rules which establish the process under which the CBP manager will
conduct the CBP. The CBP rules address: the information provided to bidders; the
application process; the qualification and credit processes; the bidding rules and process;
conclusion of the bidding; and confidentiality requirements (Co. Ex. 3 at 8; Co. Bx. 4, Ex.
A). As part of the application, the Companies have also included a document containing
proposed communication protocols, which describes the information made available
during the CBP and the treatment of confidential information (Co. Ex. 4, Ex. G}. In
addition, the Companies state that they will make available a CBP website in order to keep
interested parties informed of developments and notices related to the CBP. The
Companies believe that, consistent with Section 4928.142(A), Revised Code, affiliates of the
Companies may participate as bidders in the CBP solicitations and win the right to
provide S5O supply (Co. Ex. 4 at 17).

The Companies explain that the bidders in the CBP would provide SSO supply for
tranches comprised of all S50 customer voltage classes for all three companies (Co. Ex. 4
at 18). The Companies peak load is approximately 11,500 megawatts (MW). In the initial
solicitation, the nominal size per tranche will be 100 MW, which equates to 115 wranches
and each tranche represents 0.87 percent of peak load (Co. Ex. 1 at11). As proposed by the
Companies, the initial MRO competitive solicitation would progure one-third of the total
S5O load for all three companies for the period from January 1, 2009, through May 31,
2010; one-third of the total S0 load for all three companies for the period January 1, 2009,
through May 31, 2011; and one-third of the total 880 load for all three companies for the
period from January 1, 2009, through May 31,2012 (Co. Bx. 1 at7; Co. Ex. 4 at 4). After the
initial solicitation, beginning in 2009 and during each calendar year thereafter, the
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Companies will hold two competitive solicitations, one in October and one in the
subsequent January. During these solicitations, one-third of the power requirements of all
- three Companies’ provider of last resort (POLR) load for a three-year period will be bid
out as part of each of the two competitive solicitations. The results of these solicitations
will be blended to formulate the generation price paid by the Com ies” retail electric
customers (Co. Bx. 4 at 4). The Companies submit that this approach will help balance out
wholesale market price fluctuations and provide retail electric customers with a more
stable price for a specified peviod of time (Co. Ex. 4 at 9.

The Companies explain that this MRO proposal utilizes a slice-of-system approach
(Co. Bx, 4 at 5). The total amount of SSO supply to be procured will be divided into equal
tranches, with each tranche representing a fixed percentage of the Companies’ S50 hourly
load, Bidders will bid through a descending clock (reverse auction) format to provide S50
supply (Co. Ex. 4 at 12). The winning bid price will reflect a blending of the pricing from
the applicable solicitations. Once a winning bid price is known, a rate conversion process
will be used to convert the blended competitive bid price to a retail rate. The rate-specific
generation prices will be derived through the application of distribution line loss factors
and seasonality factors, and grossing up for applicable taxes {(Co. Bx. 2 at 4; Co. Ex. £ at 3
and Ex. Cat 1). Furthermore, the proposal includes a recoriliation mechanism to ensure
a neutral financial outcome with regard to the Companies’ provision of S50 generation
service (Co. Ex. 4 at 5).

The Companies’ posit that the descending clock format promotes a competitive bid
format that is open, fair, and transparent. The Companies explain that, through this
format, bidders can clearly understand how the final solicitation prices are determined
and how to compete for 2 winning position. In addition, the Companies submit that the
informational session and the additional training before the solicitation ensure that the
bidders are fully aware of the mechanics of the bidding process (Co. Ex. 3 at 11).
Constellation supports the basic form and substance of FirstEnergy’s MRO and the MRO
procurement process, including the provision of data and information, and the
communication protocols, and believes that it meets the criteria set forth in the statute
(Const, Ex. 1 at 4 and 17)

OEG argues that FirstEnergy’s proposed reverse auction is not an “open, fair and
. transparent competitive solicitation,” and would not result in the least-cost rate for
consumers (OEG Ex. 1 at 3). According to OEG, outsourcing to third-party bidders of
POLR risk through a reverse auction results in ai unweasonable retail risk premium of
between 17 and 40 percent above the Federal Energy Regulatory Commission (FERC)
regulated wholesale market generation rates (OEG Ex. 1 at 3 and 14).

Cleveland submits that the rate conveysion process proposed by the Companies to
derive the retail rate is not an appropriate method to use because it fails to give proper
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recognition to the load characteristics of the individual rate classes {Qleve. Ex. A at 4).
Cleveland maintains that the Companies have the ability to account for the differences
between each rate class, According to Cleveland, if the load characteristics are recognized
with specificity, customers will be charged rates appropriate o the way they use
electricity, thereby resulting in appropriate pricing and cost savings (Cleve. Br. at 4).
Similarly, Nutcor states that the result of utilizing a slice-of-system approach and a uniform
blended cost ta service all loads will be a set of MRO rates that indirectly create interclass
subsidies, effectively ignoting the market realities and the fact that it takes lower average
cost to serve higher load factor classes (Nucor Ex. 1at17).

Included with the application is a form of the Master S50 Supply Agreement for the
CBP {(Co. Ex. 4, Ex. F). The Consumer Advocates® point out that the provision of the
Master S50 Supply Agreement that makes the SSO supplier solely responsible for
payment of all MISO charges discourages bidder involvement by not protecting them
against new MISO and other regulatory charges (Co Ex. 4, Ex. F at 18; Con. Adv. Br. at 10).
Therefore, the Consumer Advocates recommend that the Commission require that “net”
changes in MISO and regulatory charges be allowed outside of the bidding. Furthermore,
the Consumer Advocates state that the agreement is not feir to all potential bidders and

“will not encourage vigorous participation by a wide range of bidders because the

agreement and the bidding process place all risk of forecasting and supply on suppliers
who are not the Companies’ affiliate supplier (Con. Adv. Br. at 10).

The Consumer Advocates and OPAE agree that the Companies’ affiliate,

FirstEnergy Solutions (FES), has an unfair advaniage in the bidding process (Con. Adv. Br.

at 11; OPAE Ex. 1 at 10). Consumer Advocatés claim that the Master SSO Supply
Agreement should not be approved until all bidders have the same information that FES
has gained through supplying generation service to the Companies’ territory (Con. Adv.
Br, at 11). OEG agrees that the Companies have ignored the fact that FES may be able to
influence the market clearing price by virtue of its concentration of generation ownership.
OEG contends that, if FES has market power and the ability to control pricing, the result
would not be a fair price that reflects effective competition. OEG notes that the application
fails to address market power or transmission constraints that may result in market power.
Absent convincing evidence that FES does not have market dominance, QEG contends
that the Commission should not approve a reverse auction (OBG Ex. 1at 7-11).

OFEG recommends that, if the reverse auction proposed by FirstEnergy is rejected by
the Commission, Firstinergy’s market rate offer should be procuved by a third-party
portfolio manager through a sealed competitive bid or request for proposal process to
achieve the lowest and best price for consumers. OEG claims that a procurement process

3 OCC, Citizen Power, Lucas County, city of Toledo, and NOAC filed joint initial and reply briefs;
therefore, when veferring fo the arguments in these documents these parties will be referred to as the
Consumer Advocates.
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where the Companies obtain blocks of wholesale power, rather than full requirements
service, places the risk of POLR supply on FirstEnergy. As a result, the cost of wholesale
generation should be significantly reduced. However, OEG believes that FirstEnergy
should be fully compensated for this risk through distribution rates, including an
appropriate rate of return, set by the Commission (OEG Ex. 1 at 13-14; OEG Br. at 11),

The Consumer Advocates disagree with the slice-of-system approach proposed by
the Companies. Rather, the Consumer Advocates believe that bidding by class is
preferable to the slice-of-system approach, because bidding by classes offers the potential
to tailor bidding according to the characteristics of the customer. The Consumer
Advocates point out the Jarge customers are served using meters that register demand;
therefore, they state that these demand-metered customers should be combined and bid
out together (Con. Adv. Br. at 8).

OPAE states that the Companies’ proposed procurement plan, which calls for the
acquisition of 100 percent of the S50 load for all customer classes at one point in time by
means of one type of wholesale market contract, carries the risk of higher prices and more
volatility compared to other options that were not identified or congidered (OPAE Ex. 1 at
11). OPAE recommends that the Commission require FirstEnergy to explore a more
actively managed portfolio of wholesale market products to assure the most reasonable
and Jowest prices possible for the S5O, taking into account the need for price stability. As
explained by OPAE, a more managed portfolio and procurement planning process would
require the evaluation of a variety of coniract terms and types over a longer term planning
period, of between five to fifteen years, thus allowing the SSO provider to integrate energy
efficiency, renewable, and traditional generation supply options to achieve the long-term
lowest cost for customers, OPAE also recommends that the portfolio use a minimum of
spot market and short-term transactions, because OPAE believes that such an approach
will make it impossible to offer budget payment plans due fo the significant changes in
SSO prices and the need to levelize the payment amount during the budget year. In
addition, OPAR believes that the Commission should require FirstEnergy to identify its
SSO loads by class and use the power of the aggregated residential class to get a better
price on its behalf (OPAE Ex. 1 at 11-14 and 19-20). OPAE believes that S50 procurement
planning and prices should reflect products and prices separately for residential and small
commercial customers {OPAE Ex. 1 at 33).

The Companies disagree with the active portiolio approach proposed by OEG and
OPAE. According to the Companies, since they do not own or operate generation
facilities, they are not in a position to assess generation portfolios and assoclated risks;
they believe the suppliers are in the best position to manage such risks (Co. Reply Br. at9).

Furthermore, Staff submits that the MRO application may fail to meet the
requirements of some of the Commission’s rules issued in Case No. 08-777-EL-ORD.

OCC Appx. 000213




08-936-EL-S50 . 13-

Specifically, Staff points to the requirements pertaining to the CBP, corporate separation
plans, and those rules requiring the provision for certain detailed customer load
information. Therefore, the Staff submits that the Companies will need to bring their
proposal into compliance with the Commission rules (Staff Exs. 1A at 3 and Ex. 2 at 2-3).

OPAE further argues that the Companies have failed to meet the threshold
requirernent that the MRO must demonstrate compliance with Section 4928.02, Revised
Code. According to OPAE, among thege critical policies are the requirements to: ensure
the availability of reasonably priced retail electric service; ensure diversity of suppliers
and encourage development of distributed and small generation facilities; encourage
market access for cost-effective supply and DSM resonrces; protect customers against
unreasonable sales practices, market deficiencies, and market power; provide incentives to
technologies that can adapt to potential environmental mandates; and protect at-risk
populations (OPAE Br. at 4).

In response to OPAF, FirstEnergy argues that the provisions of a policy statute do
not prevail over specific statutory mandates. FirstEnergy claims that Section 4928.02,
Revised Code, does not impose any obligations or duties upon the Companies but simply
reflects the policy goals and objectives of the state, as carried out by the Commission.
FirstEnergy believes that, once the Commission finds that the requirements of Section
_ 4928.142, Revised Code, have been met, any further analysis is redundant (Co. Reply Br. at
13-14).

The Commission does not agree with FirstEnergy, As a preliminary matter, we do
not find that there is a conflict between the policy provisions of Section 4928.02, Revised
Code, and the requirements for a CBP contained in Sectlon 4928.142, Revised Code, such
that one statute must prevail over the other. On the contrary, as we stated previously, the
policy provisions of Section 4928.02, Revised Code, will guide the Commission in its
implementation of the statutory requirements of Section 4928.142(A), Revised Code.

The Commission notes that Section 4928.06, Revised Code, makes the policy
specified in Section 492802, Revised Code, more than a statement of general policy
objectives. Section 4928.06(4A), Revised Code, imposes on the Commission a specific duty
to “ensure the policy specified in section 4928.02 of the Revised Code is effectuated.” We
have done so in rules governing MRO applicationst and will do so through our
implementation of Section 4928.142, Revised Code, in this case.

Moreover, we disagree with FirstEnergy’s claim that Section 4928.02, Revised Code,
does not impose any obligations or duties upon the Companies. The Ohio Supreme Court
recently held that the Commission may not approve a rate plan which violates the policy

4 See Case No, D8-777-EL-ORD.
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provisions of Section 4928.02, Revised Code. See Elyria Foundry v. Pub. Util, Comm. (2007),
114 Ohio St. 3d 305, Accordingly, an electric utility should be deemed to have met the
statutory requirements of Section 4928.142(A), Revised Code, only to the extent that the
electric utility’s proposed MRO is consistent with the policies set forth in Section 4928.02,
Revised Code.

The Commission finds that the competitive solicitation proposed by FirstEnergy
should not be approved as proposed, The Commission believes, in considering the record
in this case, that RirstEnergy has not demonstrated that its proposal will result in an open,
fair, and transparent competitive solicitation.

First, the Companies have not demonstrated that the reverse auction format that
they have proposed is, in the universe of competitive bids, the superior format to result in
the lowest and best possible prices for consumers (OEG Ex. 1 at 11-12). The record in this
proceeding demonstrates that, at the time of the auction, there will be a significant
concentration of generation available for bidding under the control of a single party, the
Companies’ affiliate, FES, and that the reverse auction format may allow a bidder helding
a significant concentration of the generation o strategically withhold some of its
generation to ensure a higher price (OEG Ex. 1 at 7-8, 9-11), Further, testimony in the
record indicates that FES may have an undue advantage in the bidding process proposed
by FirstEnergy (OPAB Bx. 1 at 10). Based upon the evidence in the record, the
Commission is not persuaded that the reverse auction format, as proposed by the
Companies, will protect customers from the potential of FES to exercise market power.

Moreover, as Staff points out, FirstEnergy has not adequately addressed questions
regarding corporate separation in this application (Staff Bx. la at 3). FirstEnergy must
demonstrate that it has a separation plan and policies in place that, within the context of its
proposed MRO, would meet the requirements of Section 4928.17, Revised Code, and the
Commission’s newly adopted rules. Given the potential for FES to exercise market power,
it is necessary for FirstEnergy to clearly demonstrate in the record that the functional
separation between the Companies and their affilinte has effectively prevented FES and
persons with a financial interest in FES' performance from improperly influencing the
decision to use the reverse auction format or specific bidding requirements. Therefore, the
Commission finds that the evidence in the record does not demonstrate how the auction
process proposed by FirstEnergy would protect customers against market deficiencies and
market power and would provide for an opexn, fair, and transparent competitive
solicitation pursuant to Section 4978.142(A)(1), Revised Code.

In addition, SB 221 amended Section 4928.02, Revised Code, to specifically include
the promotion of DSM, time-differentiated pricing, and implementation of AMI as policies
of this state. As the Staff points out, the application does not address time-differentiated
and dynamic retail pricing (Staff Ex. 2 at 3). Time-differentiated and dynamic retail
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pricing make the economic costs to the Companies of providing retail generation service
{ransparent to consumers. However, FirstEnergy has not demonstrated how its
application promotes any of these policies. In particular, the Commission believes that
AM] and time-differentiated pricing have the potential to promote an open, fair, and
transparent competitive solicitation by giving customers the information needed to conirol
their electricity bills and make appropriate decisions regarding the purchase of powes, and
by providing a potential check on the abuse of market power. FirstEnergy has not
adequately explained how its application advances the policies of the state and achieves an
open, fair, and competitive solicitation in the absence of such provisions.

Additionally, there is no evidence in the record establishing how FirstEnergy's
proposal is open to and encourages participation by distributed and small generation
facilities, and cost-effective and DSM resources.

2. Clear product definition - Section 4928,142(A)(1)(b), Revised Code

According to the application, the product is designed tobe a full requirements S50
supply which will be provided for a specified term by the winning bidders. Thus, the
product includes all energy and capacity, resource adequacy requirements, i.e., capacity

associated with planning reserve requirement, transmission service, and ancillary services
{Co, Ex. 1t 10; Co. Ex, 4 at 12).

IEU-Ohio believes that, as presently designed, the slice-of-system tranches do not
provide a clear product definition, According to IEU-Ohio, the design proposed by the
Companies requires the bidders to bid on a product and to assume the obligation to do
whatever it takes to supply FirstEnergy’s retail load. IBU-Ohio believes that this approach
places all of the risk of the lack of product specificity on the bidder and will work to
increase prices. IEU-Ohio points out that the Master 550 Supply Agreement that bidders
are required to execute identifies the products that suppliers are expected to provide and
requires the suppliers to adhere to rules established by MISO, which might be amended
from time to ime. According to IBU-Ohio, considering how MISO markets are in a
significant state of flux, if prospective bidders are requested to bid on a full requirements
tranche, subject to whatever requirements MISQ might put in place, then the product can
riot be considered clearly defined. Another example of how the proposal does not reflect a
clear product definition, according to JEU-Ohio, is the fact that potential bidders will be
asked to bid on tranches defined as load-following, but the quantities of electricity they
will be required to provide are largely undefined and unipredictable. While each trancheis
nominally 100 MW, the actual amount of electricity a successful bidder will be required to
provide will vary hour by hour (IEU Ex. 1 at 10-13).

The Commission finds that FirstBnergy has not demonstrated that the application
filed in this case provides a clear product definition in accordance with the requirements
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of Section 4928.142(A)(1)(b), Revised Code. The Commission believes that the evidence in
the record of this proceeding does not establish that the slice-of-system, load-following
product proposed by the Companies, which includes all energy and capacity, resource
adequacy requirements, transmission, and ancillary services, provides a clear product
definition which will enable potential bidders to properly assess the risks of bidding. The
Commission notes that the load-following product in the CBP will commit the winning
bidders to a load which will vary over time (creating a “guantity” risk or “supply” risk}
and that FirstBnergy will not be supplying forecasting data to the winning suppliers (Tr. L
at 87-88; IEU Ex. 1 at 10-13), Moreover, the Commission notes that FirstBnergy has not
addressed in the record in this cage the potential for future changes with respect to
resource adequacy in the MISO planning reserve sharing group and how such changes
would impact FirstEnergy’s product definition (Tr. I at 84-85).

Testimony at the hearing indicates that a procurement process where the
Companies obtain blocks of wholesale power, rather than full requirements service, may
result in a significantly reduced cost of wholesale generation, including consideration of
the fact that the Companies would need to be compensated for absorbing the quantity risk
(OEG Ex. 1 at 13-14). The Companies have not demonstrated that their proposal is
superior to meking forward purchases of a clearly defined quantity and flowing through,
via a reconciliation adjustment, the net result of any short-term power purchases and sales
needed to match load. Thus, FirstEnergy has not demonstrated that it has proposed a
sufficiently clear product definition to advance the state policy goal of ensuring the
availability of adequate, safe, efficient, nondiscriminatory, and reasonably priced retail
electric service, such that it satisfies the requirements of Section 4928.142(A)(1)(b), Revised
Code.

3,  Standardized bid evaluation criteria - Section 4928.142(A)(1)(c),
Revised Code

The Companies explain that the CBP manager will establish the starting price for
the solicitation in a manner to foster bidder participation in the bidding process. The
bidding concludes when the number of bids for the tranches equals the total number of
tranches that are offered. The price at which the tranches are offered during the final
round in the CBP will be the price paid to the winning bidders for the 850 supply (Co. Ex.
4at12).

The Companies explain that.each winning bidder will be required to execute the
Master S50 Supply Agreement. Pursuant to the Master $30 Supply Agreement, every
SSO supplier must be a MISO load-serving entity, In addition the agreement obligates
every 5SO supplier to join the MISO planning reserve sharing group and to abide by the
resource adequacy requirements of that group. This provision, according to the
Companies, will ensure that there is sufficient generating capacity to reliably serve future
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load and comply with applicable capacity requirements and reliability standards (Co. Bx. 4
at 24).

The Companies explain that the rules of the descending clock format are pre-
specified in a way that can be thoroughly replicated and verified. In addition, because
bidders are prequalified, the Companies state that the evaluation of the submitted bids is
on a price-only basis (Co. Ex. 3 at 11).

The Commission finds that there is not sufficient evidence in the record of this
proceeding establishing that potential suppliers would be satisfactorily evaluated on their
ability to provide adequate and reliable retail electric service as required by Section
4928.02(A), Revised Code. In fact, according to the testimony in the record, the bids would
be evaluated only on price, and there would be no evaluation on such other factors (Co.
Ex. 3 at 18). '

4, Oversight by an independent third party - Section 4928.142(A)(1)(d),
Revised Code

An independent third party will be retained for each solicitation as the CBP
manager, in accordance with the application (Co. Ex. 4 at 13). The Companies indicate that
the CBP manager will be responsible for ensuring that the CBP is designed to be an open,
fair, and transparent competitive solicitation; the product definition is clear, and there i8 a
standardized bid criteria, consistent with Section 4928.142, Revised Code {Co. Bx. 1 at 5-6;
Co. Ex. 4 at 13).

OEG argues that the MRO must be overseen by an independent third party that
should be chosen by the Commission and not FirstEnergy (OEG Ex. 1 at 19). Kyoger
emphasizes that the Companies’ proposal should be modified to make it clear that the CBP
manager is accountable to the Commission, as required by statute (Kroger Ex. 1 at 4).

The Companies have retained the Brattle Group as the CBP manager (Co. Bx. 1 at
5). TEU-Ohio states that, contrary to FirstBnergy’s assertions in the application, it is
evident that the Brattle Group had no involvement in designing what prospective bidders
would bid on. In fact, IBU-Ohio believes that FirstEnergy exclusively designed what
suppliers would bid on and then turned the reigns over fo the Brattle Group to administer
the bidding process. JEU-Ohio opines that, had the CBP been designed by an independent
third party, other structures for the bidding process, such as a mix of fixed block and load-
following requirements, would have been considered (IEU Ex. 1 at 8-9).

With regard to FirstEnergy’s selection of the Brattle Group as the independent third

party that will design the solicitation and administer the bidding of the MRO, OEG notes
that FirstEnergy currently employs two principals of the Brattle Group as expert witnesses
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in its ESP proceeding. Moreover, the Brattle Group has presented testimony on behalf of
the Companies in four prior cases before the Commission and in five separate proceedings
before the Pennsylvania Public Utilities Commission on behalf of FirstEnergy affiliates.
OEG claimas that a consulting group whose principals have been and are currently
employed by FirstEnergy cannot be considered an “independent third party,” because
there is an inherent conflict of interest when a consultant is asked to act on behalf of his
employer in one proceeding and act independently from his employer in a related,
contemporaneous proceeding (OFG Ex. 1 at 17).

The Cormission finds that the application submitted by FirstEnergy does not meet
the statutory requitement for oversight by an independent third party. FirstEnergy’s
application provides for a critical and central role to be played by the CBF manager. The
CBP manager will be responsible for ensuring that the CBP is designed to be open, fair,
and transparent, that the product definition is clear, and that there are standardized bid
evaluation criteria (Co. Ex. 1 at 56; Co. Ex. ¢ at 13). Further, the CBP manager is
responsible for all communications with potential bidders and for overseeing the website
which will contein essential information for the bidding process (Co. Ex. 3 at 5, 79).
Accordingly, the CBP manager must be clearly seen as independent by any and all
potential bidders.

The Commission nobes that Section 4928.142(A)(1){d), Revised Code, requires that
the CBP manager be an “independent third party.” It is not sufficient that the CBP
manager simply be a third party as FirstBnergy claims; the CBP manager must be
“independent” as well. Although the Commission does not intend to impugn the integrity
or reputation of the CBP manager retained by PirstEnergy, the Commission finds that the
CBP manager retained by FirstEnergy has an appearance of a conflict of interest in this
case.

The record demonstrates that the CBP manager was not selected through a
transparent process or in consultation with Staff or any other interested parties. Instead,
the CBP manager was selected at the sole discretion of the Companies through a closed
selection process (Tr. 1 at 119-120, 137). Moreover, principals of the CBP manager have
testified for the Companies or its affiliates on several occasions in the past, including the
FirstEnergy distribution rate case presently pending before the Commission. More
importantly, principals for the CBP manager testified for the statutory alternative to the
MRQ in FirstEnergy’s ESP proceeding (Tr. [ at 60-61). The Conumnission believes that such
teatimony, in support of the statutory alternative to the CBP in which the CBP manager is
intended to play the central role, creates an appearance of a conflict of interest, particularly
in light of the fact that the CBP manager was not selected through an open, transparent
process, or in collaboration with other interested parties.
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5.  Evaluation of submitted bids - Section 4928.142(A)(1)(e), Revised
' Code '

In the application, the Companies explain that, at the conclusion of each solicitation,
the CBP manager will submit a report to the Commission which will include the
information and data necessary for the Commission to determine whether the statutory
criteria has been met, along with recommendations regarding the least-cost winning
bidders (Co. Ex. 4 at 15), The Companies offer that the report will answer the question
posed in Section 4928.142(C), Revised Code, regarding whether there were at least four
bidders, whether each product in the solicitation was oversubscribed, and whether at least
25 percent of the volume was bid on by entities other than the utility (Co. Ex. 3 at 14).
Constellation agrees that the CBP proposed by the Companies provides appropriate
Commission evaluation, preapproval, and oversight prior to the CBP prices becoming
retail rates (Const. Ex. 1 at 19).

The Consumer Advocates do not believe that the Companies’ proposal that the final
prices achieved by the CBP will be filed with the Commission, immediately after close of
the initial CBP and within 30 days for subsequent CBPs, provides sufficient time for public
review and comment {(OCC Ex. 1 at 7-8). Burthermore, the Consumer Advocates note that
the Companies’ proposal provides for little or no Commission oversight, which constitutes
a serious flaw in the MRO that must be corrected (Con. Adv. Br. at 6). In addition, the
Consumer Advocates recomnmend that the Commission establish an appropriate review
period that includes the opportunity for stakeholders to comment on the CBF and propose
improvements to the Companies’ procurement and pricing procedures (OCC Ex. 1 at §
Con, Adv. Br. at6)

The Commission finds that the application filed by FirstBnergy meets the statutory
criterion Tegarding evaluation of proposed bids. The Consumer Advocates believe that
the proposal does not provide an adequate opportunity for public review and comment.
However, Section 4928.142(C), Revised Code, plainly does not provide for such an
opportunity, as it provides the Commission with only three days to reject the results of a
CBP.

The Consumer Advocates also recommend that the Commission establish a review
period which includes an opportunity to comment on the CBP after the fact, including
comments regarding the manner in which future CBPs should be conducted. The
Commission notes that Section 4928.02(I), Revised Code, provides, inter alia, that it is the
policy of this state to ensure that retail customers are protected against market deficiencies
and market power. We believe that the proposed opportunity for review and comment by
stakeholders would advance this state policy.
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B. Criteria for eligibilitv for market rate offer plan - Section 4928.142(B), Revised
Code

Section 4928.142(B) Tequires that an MRO application detail the electric utilities’
proposed compliance with the CBP requirements and the Comumission’s rules. In
addition, this provision requires that the utility demonstrate all of the following:
membership in a regional transmission organization (RTO); the RTO has a market-monitor
function; and there is a published sotirce of information that identifies pricing.

1. Membership in regional transmission organization - Section
4928.142(B)(1), Revised Code

Section 4928.142(B)(1), Revised Code, requires that an applicant filing an MRO
application must demonstrate that the electric utility or its transmission service affiliate
belongs to at least one RTO approved by FERC. According to the Companies, their
transmission affiliate, Ametican Transmission System, Inc. (ATSI), is a member of the
Midwest Independent Transmission System, Operator (MISO), which is an RTO that has
been approved by FERC. On September 1, 2003, ATS] transferred functional control of its
transmission facilities to MISO (Co. Bx. 1 at 2-3; Co. Ex. 4 at 7).

No party disputed the fact that FirstEnergy and its transmission affiliate belong to
MISO or that MISO is an RTO approved by FERC. Therefore, the Commission finds that
the Companies have fulfilled the requirements of Section 4928.143(B)(1), Revised Code.

9 Market-monitor function - Section 4928.142(B)(2), Revised Code

Section 4928.142(B)(2), Revised Code, requires that the RTO has a market-monitor
function and the ability to take actions to identify and mitigate market power or the
electric utility’s conduct. The Companies submit, and Constellation agrees, that MISO has
an independent market-monitor function and the requisite abilities required by this
section of the code {Co. Ex. 1 at 3; Co. Ex. 4 at 7; Const, Bx. 1 at 11).

Staff believes that the MRO does not meet the requirements pertaining to market
monitoring and that the application is vague and ambiguous in delineating which entity,
the market-monitor unit or MISO, is responsible for mitigating market power. Staff
submits that Section 4928.142(B), Revised Code, contemplates that the market-monitor
function will encompass both the authority to identify and act to mitigate market power;
therefore, Staff maintains that the market-monitor function must be performed by a
market-monitor unit, rather than MISO, which may be reluctant to police its own members
(Staff Br. at 10-11).
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OPAE believes that there are serions guestions regarding MISO's ability to mitigate
market power or the Companies’ market conduct. OPAE points out that the Companies’
witness Warvell could cite no instances where MISO has acted to mitigate market power,
nor could he point to any evidence that such authority had been used with respect to ATS]
(OPAE Br. at 3), IEU-Obio states that, despite FERC's acceptance of MISO's market
monitoring and mitigation measures, the shructure of MISO's mitigation measures do not
attempt to detect and mitigate marker power, at least in the traditional sense, Rather, T8U-
Ohio believes that MISO's mitigation measures are structured to create safe harbors of
behavior that might otherwise be viewed as an axercise of market power ([EU Ex. 1at 18
and 21). ‘

The Comsnission notes that, after the deadline for briefs in this proceeding, FERC
issued a decision regarding the function of the market monitor3 There is no testimony in
the record of this proceeding regarding the impact of this recent FERC decision on the
ability of the market monitor to take actions to identify and mitigate market power or the
electric utility’s conduct. Because the record in this proceeding demonstrates that the
precise duties of the matket monifor are in flux, we find that FirstEnergy has not
demonstrated that the RTO market monitor has the ability to take actions to identify and
mitigate matket power or the Companies’ conduct.

3. Published soutce of pricing information - Section 4928.142(B)(3),
Revised Code

Section 4928.142(B)(3), Revised Code, requires that an MRO application
demonstrate that a published source of information is available publicly or through
subscription that identifies pricing information for traded electricity. According to the
Companies, published information is available through a combination of such sources at
the Intercontinental Exchange (ICE), New York Mercantile Exchange (NYMEX), ICAF, and
Platts {Co. Ex. 1 at 4; Co. Ex. 4 at 8). Constellation agrees that these publications satisfy the
statutory requirement (Const. Ex. 1 at 12).

OPAE submits that the Companies failed to show that the publications they cited
represent pricing for the volume of capacity and energy necessary to meet the load of the
Companies. Therefore, OPAE asserts that the publications cited are not adequate to meet
the need to establish a transparent price to provide S50 service going forward, as required
by statute (OPAE Br. at 4). 1EU-Ohio agrees that the sources cited by the Companies are
not adequate to meet the statutory tequirement and that actual transactional forward
pricing data, as opposed to broker quotes, must be available (IEU Ex, 1 at 13).

5 This decision was the subject of a motion filed by Constellation to supplement its reply brief, We find
that it would be prejudicial to the other parties in this proceeding to grant Constellation’s motion, as the
other parties have had no apportunity to rebut Constellation’s interpretation of the decision, given the
accalerated schedule of this proceeding. Therefore, the motion will be dented.
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The Commission finds that the record in this proceeding does not demonstrate that
published sources of information are publically available or available through subscription
that identify pricing information for traded electricity, in accordance with the
requirements of Section 4928.142(B)(3), Revised Code. The testimony in the record does
not support a finding that pricing information is available from a single source which
represents actual transactions for both peak and off-peak power and that such pricing
information includes specific information regarding the quantities of electricity traded in
such transactions for the period specified in the statute (Tr. 1 at 88-89; IEU Bx. 1a at 13).
Based upon the record in this proceeding, we cannot find that the requisite pricing
information is consistently and reliably available.

C. Ratedesign

With regard to the generation rate design proposed in the MRO application, the
Companies have proposed tariffs that are based solely on per kilowatt hour (kWhj
charges, as opposed to the existing tariffs which include demand charges and a declining
block structure, The Companies state that this change in rate design will remove
disincentives for energy efficiency measures because the declining block rates will be
climinated. Furthermore, the applicants propose that seasonal pricing, which will be fixed
and based on the seasonality characteristics observable in historical locational marginal
prices, be applicable to all 880 generation charges. The Companies believe that seasonal
pricing, which will apply to all residential and general service tariffs, will send more
appropriate price signals to customers, thereby encouraging customers to reduce usage
during higher priced summer periods (Co. Ex, 4 at 5-6 and 19).

Nucor states that the elimination of FixstEnergy’s current rate design will result in
significant rate increases for customers. Despite these increases, Nucor states that the
Companies have done nothing to mitigate the rate shock to customers (Nucor Bx. 1 at 7-9).
OmniSource agrees with Nucor that customers’ options, such as time-of-day pricing,
interruptible and economic development rates, and incentives for customers related to
energy use and efficiency, must be required as part of the MRO (OmniSource Br. at 2;
Nucor Ex. 1 at 7). Likewise, Kroger comments that the Companies’ proposed rate design
fails to account for time-of-use differences between customer classes in allocating
generation costs. According to Kroger, this deficiency will result in cross-subsidization
because there will be no recognition in the rates of the fact that some customer classes have
a higher portion of usage in lower-cosi, off-peak periods that other customer classes
(Kxoger Ex. 1 at 5).

The Consumer Advocates maintain that the MRO should be modified regarding

interruptible service in order to reduce the procurement costs for customers served by the
Companies. According to the Consumer Advocates, a well-designed load response
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program could provide benefits as part of the MRO process by reducing the demand that
bidders would have to meet. Under the Consumer Advocates’ proposal, credits for
interruptible customers, once an effective interruptible program is developed, should be
paid by all customers who are combined with the interruptible customers for bidding
purposes (Con. Adv. Br. at ).

OCC disagrees with the Companies’ proposal to eliminate demand components in
non-residential retail generation rates. OCC believes that the elimination of historic
demand charges from all non-residential generation tariffs will encourage an inefficient
demand for, and use of, generation resources. According to OCC, this weakness in the
rate design of the retail generation rates will be recognized by bidders in the CBP and will
result in higher bids. OCC does not believe that the seasonality factor proposed by the
Companies provides enough control over the growth in demand; thus, OCC recommends
that the demand components be reintroduced before any bidding takes place. OCC
recommends that, in future auctions, mandatory real-time pricing for large customers,
rather than demand charges, should be considered as a preferred pricing mechanism
(OCC Ex. 1 at 57). The Consumer Advocates believe that the Commission should
encourage advanced metering infrastructure to attain this goal (Con. Adv. Br. at 5).

The Companies disagree with OCC's proposal to maintain demand components for
non-residential customers, stating that introducing demand charges means that higher-
than-average load factor customer could pay lower-than-average S50 generation charges,
and conversely lower-than-average load factor customers could pay higher-than-average
charges. The result, according to the Companies, is that the lower-than-average customers
would have an incentive to shop in comparison to the higher-than-average customers.
Therefore, the Companies argue that the level of shopping would be influenced by rate
design, rather than cost. The Companies also believe this would lead to under-recovery of
costs by the Companies and higher reconciliation costs for customers (Co. Ex. 9 at 5).

In response to the intervenors’ overall criticisms of the rate design, the Companies
maintain that inclusion in the retail rates of cost components, e.g,, demand, time-of-day, or
interruptible components, other than seasonal and voltage-based cost difference, would be
arbitrary and could not be designed to match the costs incarred by the Companies,
FirstEnergy maintains that there is no reasonable way to quantify demand, time-of-day, or
interruptible components for all winning bidders in the aggregate and no way to know
whether suppliers have included such components in their bids. In addition, the
Companies note that, if the retail rate for a certain class of customers is reduced as a result
of the suggested modifications by the intervenors, such a reduction would have to be
made up by increasing the retail rate for other classes of customers (Co. Ex. 9 at 4-5).
Finally, the Companies point out that the arguments raised by the intervenors regarding
the rate design are more of an attack on SB 221 and not the Compenies’ proposal. The
Companies emphasize that their proposal is for an SSO and, if customers believe that they

OCC Appx. 000224



(8-936-EL-850 -24-

can get a better rate based on their particular circumatarices, they are free to obtain those
rates in the competitive market (Co. Br. at 4-5).

FirstEnergy argues that there is nothing in Section 4928.142, Revised Code, which
requires the use of time-of-day rates or interruptible rates in market rate offers. However,
there also is nothing in Section 4928.142, Revised Code, which diminishes the
Commission’s existing authority over rate design or duty to ensure the availability of
reasonably priced electric service, Section 4928.142, Revised Code, simply provides a new
mechanism for the determination of the amount of generation rates and expressly
authorizes the Commission to prescribe retail rates; it does not apesk to how such rates are
designed or allocated among customers.

The Commission notes that the policy of the state, as codified in Section 4928.02,
Revised Code, requires the Commission to ensure the availability of unbundled and
comparable retail electric service that provides customers with the supplier, term, price,
conditions, and quality options they elect to meet their respective needs. Further, 5B 221
amended Secdon 4928.02, Revised Code, to specifically include the promotion of time-
differentiated pricing as a policy goal of this state. FirstBnergy has not demonstrated how
its proposed rate design advances these policy goals. In fact, the record clearly indicates
that RirstEnergy could have proposed a rate design which would advance these goals.
The Commission agrees with Kroger that time-of-day rates would recognize that some
customers have a higher proportion of usage in lower-cost, off-peak periods (Kroger Ex. 1
at 5). Likewise, the record demonstrates that interruptible rates can be used to reduce
generation and transmission capacity needs (Nucor Ex. 1 at 11). Moreover, the
Commission notes that FirstEnergy has not demonstrated that time-of-day rates or
interruptible rates are impractical or cannot be implemented as part of a competitive
bidding process (Tr. I at 159; Tr. V at 21). Tn fact, the record in this proceeding
demonstrates that FirstEnergy included both time-of-day rates and interruptible rates in
jts prior request, in Case No. 07-796-EL-ATA, for a competitive bidding process (Nucor Ex.
1 at 5, 10). Therefore, because the Commission finds that FirstEnergy has not
_ demonstrated that its proposed rate design advances the state policies enumerated in
Section 4928.02, Revised Code, the proposed rate design should not be adopted and
approved by the Commission.

D.  Riders

The Companies propose a non-bypasseble cost recovery uue-up reconciliation
mechanism (Rider CRT) which will be applied quarterly to the retail price in order to
account for the differences between the S5O generation service revenues and the S50
supply costs during the prior quarter (Co. Bx. 4 at 19-20; Co. Ex. 2 at 5-6). In addition, the
Companies propose that Rider CRT be used to recover certain incremental expenses
associated with the implementation of the CBP. As explained in the application, these
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incremental charges include: the CBP expenses permitted by Section 4928.142(C), Revised
Code, that are not recovered through the tranche fees pald by the S50 suppliers (including
fees and expenses associated with the independent third party and any consultant hired
by the Commission); actual uncollectible expense amounts related to the provision of 550
generation service; and the delta revenues for special contracts both those remaining after
December 31, 2008, and those approved by the Commission after January 1, 2009, ie., for
economic developrent and energy efficiency schedules, governmental special contracts,
or unique arrangemenits (Co. Ex. 4 at 19-21, Ex. 3 at 4). Specifically, full recovery of the
total SSO revenue requirements will be ensured through the application of two geparate
Rider CRT charges (Rider CRT1 and Rider CRT2). Rider CRT1, which will be recovered
from all enstomers of the Companies, will reconcile aggregate S50 revenue requirements
for the Companies with the associated S5O generation revenues. Rider CRT2, which will
be recovered only from CEI customers, will include the revenue variance associated with
CEI's special contract customers remaining after December 31, 2008 {Co. Ex. 4, Bx. C ai 3).
The Companies propose that the avoidable generation charges will be equal to the
customer’s SSO generation charge (Co. Ex. 2 at 9).

_ OPAE believes that Rider CRT is not justified and that the “costs” it contains are not
costs incurred by the Companies; therefore, OPAE urges that Rider CRT be rejected
(OPAE Br. at 9-10). Staff, Constellation, and Dominion argue that all of the generation-
related charges should be avoidable by shopping customers (Staff Ex. 3 at 3; Const. Ex, 1 at
23; Dom. Br. at 5), Furthermore, Dominion points out that the CBP pertains to wholesale
competition, not retail competition; thus, Dominion argues that these costs should be
recovered through the price paid by the SSO generation supply customers and not
shopping customers (Dom. Br, at 5-6). OEG argues that, if the Companies’ MRO is
approved and they are allowed io outsource all POLR responsibility and risk to third
parties for supplying the non-shopping load, then the Companies will not incur any POLR
costs because all POLR costs will be reflected in the retail mark-up or the FERC-regulated
market generation rates, Therefore, OEG insists that consumers who elect to shop should
not have to pay the Companies any POLR charges (OEG Bx. 1 at 20).

As pointed out by the Consumer Advocates, the Companies must allow net-
meterers on their syatems and must credit net-meterers with the excess generation they
contribute to the systems; therefore, any bundling of non-generation charges with
generation charges must be addressed in crediting net-meterers for their contribution to
the system. The Consumer Advocates submit that, either the Companies must create a
means to take the transmission chaxges out of the bids or they must credit net-ineterers
with the full service bundle. Accordingly, the Consumer Advocates recommend that the
Companies apply a reconciliation adjustment to the credits given net-meterers for their

contributions to the distribution system. {Con. Adv. Br. at 13).
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OFEG agrees that, with the exception of the delta revenues, the generation-related
charges contained in the CRT should be avoidable. Specifically, with regard to the delta
revenues, OEG believes that these revenues can be non-bypassable; however, OEG
believes that it is critical that the Commisgion formally approve in a separate docket each
transaction that results in delta revenues in order to avoid the possibility of undue
discrimination (OEG Ex. 1 at 21). Steff advocates that the delta revenues should be
removed from Rider CRT and that recovery for delta revenues shoulkd be placed in a
separate rider. In addition, Staff states that the Companies should be required to apply to
recover any delta revenues in accordance with the Commission rules (Staff Ex. 3 at 3).

OCC and Cleveland disagree with the Companies’ proposal pertaining to the
handling of lost revenues resulting from specinl contracts through Rider CTR (OCC Bx.1
at 9; Cleve. Bx, A at 7). Cleveland states that, as proposed by the Companies, Rider CRT
allows them to recover 100 percent of non-quantified, unidentified, and uncontrolled delta
revenues and costs related to alternative energy resources without any review by the
Commission or interested parties (Cleve, Ex. A at 7). The Consumer Advocates maintain
that the Companies have failed to establish a market-based SSO for CEl's special contracts
customers, The Consumer Advocates state that FirstEnergy and not the customers should
be responsible for the delta revenues (Con. Adv. Br. at 8-9). OCC points out that, prior to
this filing, FirstEnergy’s shareholders contributed to the recovery of delta revenues.
Therefore, OCC advocates that the Commission should not allow any more that 50 percent
of the delta revenues to be recovered from customers who do not have special contracts
{(OCC Ex. 1 at 10). Similarly, Kroger's wiiness Higgins believes that the recovery of delta
revenues is inconsistent with the adoption of an MRO and that any costs of special deals
made by the Companies should be absorbed by FirstEnergy and not subsidized by the
customers (Kroger Ex. 1 at 6).

The Companies insist that Rider CRT is consistent with the statute which allows the
Companies to recover generation-related costs through a reconciliation mechanism, Rider
CRT. The Companies point out that most of the parties do not appear to dispute that
certain items included in Rider CRT, ie, the cost of recovering revenue variance,
conducting the CBP, uncollectible expense, and delta revenues, should be recoverable; the
dispute is whether shopping customers should also pay these charges (Co. Br. at 4-5). The
Companies disagree with the proposal that all of the generation-related charges in Rider
CRT should be avoidable, Specifically, with regard to Staff’s proposals that the difference
between purchase power expenses and retail generation revenue, as well as the fines and
damages related to the auction, should be bypassable. The Companies argue that, if
customers are allowed to shop and avoid such charges, there would be a shrinking pool of
customers from which to recover such cost. Thus, the Companies state that they would
bear the risk of not recovering all of the costs of procuring generation. In response to the
proposal that uncollectible costs in Rider CRT should be avoidable, the Companies state
that, if the proposal is adopted, customers taking service from third-party suppliers would
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avoid sharing in the cost of the state policy provision which protects at-risk population
(Co. Ex. 9 at 9-11).

FirstEnergy states that Rider CRT keeps the Companies revenue neutral. On
rebuttal, the Companies state that they are entitled to recover their full costs of power
supply procured in the MRO process and, if they do not recover such costs for the
customer that has an approved reasonable arrangement, then such delta revenue should
be recoverable from all customers. The Companies submit that, if they are not allowed to
recover the delta revenues, they would be denied the opportunity to earn a reasonable rate
of return (Co. Ex. 9 at 6-8). '

The Commission finds that Rider CRT should not include recovery of delta revenue
for the CHI special contracts which were extended beyond December 31, 2008, in the RCP
case, Case No, 05-1125-EL-ATA. There is no evidence in the record that this provision was
including recovery of delta revenue after December 31, 2008 (Tr. V at 35-42). In fact,
FirstEnergy’s witness Ridmann testified that there was no provision in the stipulation
approved by the Commission in the RCF case for recovery of delta revenues after
December 31, 2008 (Tz. V at 39). Further, there is no provision in Section 4928.142, Revised
Code, which permits the recovery of delta revenue for contracts entered into prior to the
implementation of the MRO.

Moreover, the Commission agrees with Staff witness Fortney that the delta revenue
recovery for future special or unique arrangements should be made by a separate rider.,
Further, once delta revenue recovery is removed from Rider CRT, all remaining aspects of
Rider CRT relate to generation (Staff Bx. 3 at 3). Thus, the Commission finds that Rider
CRT should be avoidable for customers who shop.

The Companies propose four other riders, Two of the proposed riders only apply
to CEI customers. The regulatory transition charge rider (Rider RTC) will apply to CE
customers only through Decamber 31, 2010, in accordance with the Companies’ RCP (Co.
Ex. 4 at 21). The Companies submit that SB 221 allows for the continuation of this
transition cost recovery as provided for in the cuxrent RCP. Rider RTC will begin january
1, 2009, and will be updated around May 1, 2009, to account for the reductions called for in
the RCP. The secorid rider applicable to CEI customers from January 1, 2009, through
April 30, 2009, is the distribution service rider (Rider DSI). As explained by the
Companies, Rider DSI is necessary to provide for application of distribution charges to
CEl for the designated period, since the distribution rates for CEI customers do change
under the Companies’ proposal in Ine the Matter of the Application of FirstEnergy for Authority
to Increase Rates for Distribution Service, Case No. 07-551-EL-AIR, until May 1, 2009 (Co. Ex.
2 at 7-8; Co. Ex. 4 at 22).
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The proposed grandfathered contracts rider (Rider GRC) is applicable only to
certain customer facilities under a special contract entered into pursuant to Section
490531, Revised Code, and entered into prior to January 1, 2001. Finaily, the Companies
propose a deferred transmission cost recovery rider (Rider DTC). According to the
Companies, Rider DTC is necessary to recover certain deferred incremental transmission
and ancillary service-related costs, as well as the recovery of such deferrals, in accordance
with the Commission’s declgion in Case Nos. 04-1931-EL-AAM and 04-1932-EL-ATA. The
Companies explain that recovery of these deferrals began January 1, 2006, and, under
Rider DTC, will continue from January 1, 2009, through December 31, 2010 (Co. Bx. 2at 7-
§; Co. Bx. 4 at 22). '

The Commission notes that no party opposed FirstEnergy’s proposals concerning
Rider RTC, Rider DSI, Rider GRC, and DTC. However, it is unnecessary for the
Commission to reach a decision on these riders in light of the fact thai the Commission is
not approving FirstEnergy’s application at this time.

B Renewable energy, energy efficiency, and peak demand @ﬁcﬁon
reguiremen

Sections 4928.64 and 4928.66, Revised Code, set forth requirements that electric
utilities must comply with regarding alternative energy portfolios, energy efficiency, and
peak demand reduction. In their application, the Companies propose that any
requirements for meeting renewable energy requirements will be achieved through a
separate request for proposal during 2009 so that all such requirements will be met by the
end of 2009. According to the instant application, the renewable energy resources will be
in the form of renewable energy credits and the cost will be passed on to customers, The
Companies intend on pursuing their plans for meeting the targets pertaining to load
reductions and energy efficiency through programs that are separate from this application.
According to the Companies, no specific requirements related to advanced energy or
advanced energy technologies are applicable during the ime period contemplated by the
initial CBP under this application (Co. Ex. 4at 29).

It is the understanding of [EU-Ohio that customer-sited capabilities must be set
forth by the Companies in their MRO proposal in oxder to meet the alternative energy
resource, energy efficiency, and peak demand reduction portfolio requirements in SB 221.
IEU-Ohio points out that FirstEnergy did include provisions dealing with custorner-sited
capabilities in its ESP case, which was filed contemporaneously with this case (IEU Bx. 1 at
6-7). OPAE agrees and recommends that FirstBnergy consider an integrated procurement
plan whereby the impact of various cost-effective demand side management prograins are
considered as substitutes for some portion of the traditional generation supply contracts
(OPAR Ex. 1 at 34-35). In addition, Nucor notes that interruptible rates, which are not
proposed in the MRO application, are critical to meet the broad demand response policy
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objectives of SB 221, as well a5 the peak demand reduction targets in the statute; therefore,
Nucor avers that the Commission should require that customers be allowed to take service
under interruptible rate options (Nucor Ex. 1 at 12).

The record in this case demonstrates that FirstEnergy hss not included in its
application a proposal for compliance with the renewable energy requirements in Section
497864, Revised Code (Tr. ] at 81). The Commission finds that the Companies’ application
for an MRO cannot be approved in the absence of a proposal for compliance with the
renewable energy requirements of Section 4928.64, Revised Code. The Commission notes
that Section 4928.142, Revised Code, which allows electric utilities to apply for MROs, and
Section 4928.64, Revised Code, which provides renewable energy requirements for electric
utilities, were enacted together as part of SB 221. Reading these provisions together, it is
clear that the General Assembly intended for the Commission to consider the utility’s
proposal for addressing the renewable energy requirement in the context of considering
the utility’s application for an MRO.

In addition, the Commission notes that Section 4928.02, Revised Code, states that it
is the policy of this state to protect at-risk populations in considering the implementation
of new advanced energy or renewable energy resources. By attempting to sever the
Commission’s consideration of its MRO from the consideration of its proposal for
compliance with the statutory renewable energy resource requirements, FirstEnergy’s
application has the potential o frustrate, rather than advance, this policy goal of the state.

Moreover, by failing to include the proposal to meet the renewable energy
requirements as part of its application for an MRO, FirstEnergy precludes the possibility
that generation based upon renewable energy could be part of the winning bidder’s
portfolio in the CBP. Instead, FirstEnergy assumes that the only means of meeting the
renewable energy requirement will be through the purchase of renewable energy credits,
with the cost of such credits being passed through to consumers. '

Likewise, the Comumission finds that FirstEnergy’s application for an MRO cannot
be approved in the absence of a proposal by the Companies for compliance with the
energy efficiency and peak demand reduction requirements of Section 4928.66, Revised
Code. The Commission further notes that 5B 221 amended the policies of the state,
codified in Section 492802, Revised Code, to specifically enumerate DSM, time-
differentiated pricing, and implementation of AMI as policies which should be promoted
by the Commission, These provisions were all enacted as part of 9B 221, and it is clear that
the General Assembly intended for the Commission to consider an electric utility’s plan
for compliance with the energy efficiency and peak demand reduction requirements in
conjunction with the consideration of it application for an MRO. '

P Otherissues

OCC Appx. 000230



08-936-BL-SS0O -30-

. The Companies have also developed contingency plans in the event one or more of
the winning bidders repudiate the Master 550 Supply Agreement prior to the beginning
of the delivery period, or if one or more S50 supplier defaults during the delivery period
(Co. Ex. 1 at 14-15; Co. Ex. 4 at 26). Constellation supports the contingency plans proposed
in the MRO (Const. Ex. 1 at 4). IBU-Ohio notes that, in the event of these types of defaults,
measures should be taken to offset the costs being passed on to retail customers (IBU Ex. 1
at 22), The Consumer Advocates believe that increased oversight by the Cominission
shouid be applied to circumstances where a winning bidder fails to provide service and
the Companies should not have unfettered discretion to determine how they will acquire
replacement tranches (Con. Adv. Br. at 11). Constellation also recommends several
changes to the propose S50 Master Supply Agreement (Const. Ex. 1 at 29). '

In light of the fact that FirstBnergy’s application is not being approved at this time
for the reasons discussed above, the Commission finds that it is unnecessary to reach these
additional issues. The Commission directs FirstEnergy, in the event it chooses to continue
to pursue an MRO, to carefully consider the revisions to the Master 550 Supply
Agreement proposed by the parties. In addition, the Commission notes that FirstEnergy
has failed to meet the requirements of some of the Commission’s rules issued in Case No.
08-777-EL-ORD. Therefore, if FirstEnergy pursues an MRO in the future it will be
required to comply with the rules adopted by the Commission in Case No. 08-777-EL-
ORD, once such rules become effective.

IV. CONCLUSION

Upon review of FirstEnergy's MRO application, taking in consideration the
requirements established by SB 221, the Commission finds that the MRO application can
_not be approved as filed. In the event FirstEnergy decides to continue to pursue an MRO,
FirstEnergy is directed to provide a sufficient demonstration to address the concerns we
have noted herein.

FINDINGS OF FACT:

(1)  On July 31, 2008, FirstEnergy filed an application for an MRO
in accordance with Section 4928,142, Revised Code.

{3) On August 18, 2008, a technical conference was held regarding
FirstEnergy’s application and on August 25, 2008, a prehearing
conference was held in this matter. :

(3) On September 15, 2008, intervention was granted to: OEG;

OCC; Kroger; OEC; IEU-Ohio; OPAE; Nucor; NOAC;
Constellation: Dominion; OHA; Citizens’ Coalition; NRDC;
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Sierra Club; NEMA; Integrys; Direct Energy; City of Akron;
OMA: FPL; Cleveland; NOPEC; OFBF; American Wind
Association, Wind on Wires, and Ohio Advance Energy;
Citizens; OmniSource; Material Sciences; OSC; COSE; Morgan
Stanley Capital Group; and Commercial Group.

The hearing commenced on September 16, 2008, and concluded
on September 22, 2008,

Briefs and reply briefs were filed on October 6, 2008, and
October 14, 2008, respectively.

CONCLUSIONS OF LAW:

4]

@

(3)

“@

)

The Companies are public utilities as defined in Section
490502, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

The Companies’ application was filed pursuant to Section
4928.142, Revised Code, which authorizes the electric utilities
to file an MRO as their 8550, whereby retail electric generation
pricing will be based upon the results of a CBP.

Paragraphs (A) and (B) of Section 4928.142, Revised Code, set
forth the specific requirements that an electric utility must meet
in order to demonstrate that the CBP and the MRO propuosal
comply with the statute.

Section 4928.142(A)(1), Revised Code, requires that an MRO be
determined through a CBP that provides for: an open, fair, and
transparent competitive solicitation; a clear product definition;
standardized bid evaluation criteria; oversight by an
independent third party; and evaluation of submitted bids
prior to selection of the least-cost bid winner or winners,

Section 4928,142(B) requires that an MRO application detail the
electric utilities’ proposed compliance with the CBP
requirements and the Commission's rules, and demonstrate:
membership in an RTO; the RTO has a market-monitor
function and the ability to take actions to identify and mitigate
market power and the distribution ntility market conduct; and
that there is a published source of information that identifies
pricing for on- and off-peak energy products that are contracts
for delivery beginning at least two years in the future.

-31-
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(6)  Section 4928.142(B), Revised Code, provides that a utility may
file its application for an MRO prior to the effective date of the
Commission rules required under the statute; however, as the
Commission determines necessary, the utility shall
immediately conform its filing to the rules upon the rules
taking effect. :

{7/ In keeping with Section 4928.142(A)(1)(a), Revised Code, the
competitive solicitation proposed by FirstEnergy should not be
approved.

(8) The application does not provide a clear product definition in
accordance with the requirements of Section 4928.142((A)(1)(b).
Revised Code.

{9) The application does not meet the statutory requirement for
standardized bid evaluation found in Section 4928.142(A)(1){c),
Revised Code.

(10) The application does not meet the statutory requirement for
oversight by an independent third party found in Section
4928.14%(A)(1)(d), Revised Code.

(11) The application meets the statutory criterion regarding
evaluation of proposed bids found in Section 4928.142(A)(1)(e),
Revised Code.

(12) FirstBnergy has fulfilled the requirements of Section
4928.143(B)(1), Revised Code, requiring membership in an
RTO. :

(13) PirstEnergy has not demonstrated that the application meets
the requirements of Section 4928.143(B)2), Revised Code,
pertaining to the market-monitor function.

(14) FirstBnergy has not demonstrated that a source of information
is available for pricing of traded electricity, in accordance with .
the requirements of Section 4928.142(B)(3}, Revised Code.

(15) The rate design included in the application cannot be approved

because FirstEnergy has not demonstrated that the proposed
rate design advances state policies.
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(16)

(17)

(18)

(19)

QRDER:

Rider CRT should not include recovery of delta revenue for the
special contracts and all remaining aspects of Rider CRT
relating to generation should be avoidable. The delta revenue
recovery for future special or unique arrangements should be
made by a separate rider.

The application for an MRO cannot be epproved in the abgence
of a proposal for compliance with the remewable energy
requirements of Section 4928.64, Revised Code, and a proposal
for compliance with the energy efficiency and peak demand
reduction requirements of Section 4928.66, Revised Code,

In the event FirstEnergy chooses to continue to pursue an
MRO, it should consider the revisions to the Master 850
Supply Agreement proposed by the parties.

If FirstEnergy continues to pursue an MRO, it will be required

to comply with the rules adopted by the Commission in Case
No. 08-777-EL-ORD, once such rules become effective.

It is, therefore,

ORDERED, That FirstEnergy’s application for approval of its proposed MRO is not
pasons set forth in this opinion and order and, in the event FirstBnergy
FirstFnergy is directed to provide a sufficient demonstration to

approved for the r
elects to pursue an MRO,

address the specific concerns noted herein. It is, further,

is, further,

ORDERED, That Constellation’s motion to supplement its reply brief be denied. It
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ORDERED, That a copy of this opinion and order be served on all parties of record,

THE PUBLIC ii;{;z COMMISSION OF OHIO

Alan R, Schriber, Chairman

“Paxl A, Centolella

Valerie A/ Lemmie Gheryl L. Roberto

CMTP/GAP/vrm

Entered in the Journal
NOV 2 5 2008

Reneé J. Jenkins
Secretary
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