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917-EL-SSO

In the Matter of the Application of Ohio
Power Cornpany for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

(Colum.bus Southern Power Company v. The
Public Utilities Conwnission qf Ohio)

MERIT BRIEF OF INTERVENING APPELLEE
THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

1. INTRODUCTION

On May 1, 2008, the Governor signed S.B. 221, which brought sweeping changes to

the electric industry in Ohio. Under this legislation, the Public Utilities Commission of Ohio

("Commission" or "PUCO") determines the appropriate pricing for electric generation

services under standard service offers in the fortn of either electric security plans ("ESPs") or

market rate offers proposed by Ohio's electric utilities. The case below involved an ESP

application under R.C. 4928.143 by the Columbus Southern Power Company ("CSP" or "the

Company"), filed on July 31, 2008. As part of its ESP application, the Company sought

authority to sell or transfer the Waterford Energy Center and Darby Electric Generating Center

(collectively, "Facilities") within its ESP, under R.C. 4928.17(E). As noted by CSP witness J.



Craig Baker, however, the Company has no present plans to sell or transfer these Facilities.

(CSP Supp. 4).'

On March 18, 2009, the Commission issued an Opinion and Order ("Order") that

modified and approved the Company's ESP. (CSP Appx. 31). In so doing, the Commission

characterized CSP's request for transfer of the Facilities as premature, and directed CSP to file

an application for PUCO approval to transfer the Facilities at such time when the Company

establishes a plan to transfer them. (CSP Appx. 83). In the Order, the PUCO allowed CSP to

collect from customers the jurisdictional costs associated with maintaining and operating the

Facilities. The PUCO ruled that any of these jurisdictional expenses not recovered in the fi.iel

adjustment clause should be recoverable itt the non-fuel adjustment clause portion of the

generation rates. (CSP Appx. 83). The Company claims that the costs associated with the

Facilities total approximately $51 million per year, totaling $153 million over the three-year

term of the ESP. (CSP Supp. 7-8).

In an entry on rehearing issued on July 23, 2009 ("July 23 Entry"), the PUCO granted

the rehearing application of the Industrial Energy Users ("IEU") and reversed its decision

permitting CSP to collect costs associated with the Facilities from customers. (CSP Appx.

148-149). The Commission found that CSP had riot demonstrated that its current revenue is

inadequate to cover the costs associated with the Facilities, and had not demonstrated that

those costs should be collected from Ohio customers through the non-fuel portion of the

generation rate. (CSP Appx. 148-149). Although CSP filed its own application for rehearing

' ln this brief, OCC will use the following citation forms: citations to the appendix to CSP's
brief will be cited "CSP Appx."; citations to the supplement to CSP's brief will be cited "CSP
Supp."; citations to the appendix to OCC's brief will be cited "OCC Appx."; citations to the
supplement to OCC's brief will be cited "OCC Supp."
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of the Order, the Company did not seek rehearing of the PUCO's decision that the request for

transfer authority was premature.

On July 31, 2009, CSP filed an application for rehearing of the July 23 Entry. In this

application for rehearing, CSP did not ask the Commission for authority to collect the costs

associated with the Facilities. Instead, the Conlpany sought PUCO authority to transfer the

Facilities. (CSP Appx. 350-354). The Commission denied CSP's application for rehearing on

November 4, 2009 ("November 4 Entry"). (CSP Appx. 175-177).

The Company appealed the July 23 Entry and the November 4 Entry to this Court.

II. STANDARD OF REVIEW

R.C. 4903.132 governs this Court's review of PUCO Orders. It provides in pertinent

part: "A final order made by the public utilities commission shall be reversed, vacated, or

modified by the supreme court on appeal, if, upon consideration of the record, such court is of

the opinion that such order was unlawful or unreasonable***." The Court has interpreted this

standard as one turning upon whether the issue presents a question of ]aw or a question of fact.

As to questions of fact, the Com-t has held that it will not reverse the PUCO unless the

PUCO's findings are manifestly against the weight of the evidence or are so clearly

unsupported by the record as to show misapprehension, mistake or willful disregard of duty.3

The appellant bears the burden of proof.4 This burden is difficult to sustain because the Comt

2 (CSP Appx. 1).

3 Cleveland Elec. Illum.inating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 330 N.E.2d
1, 9[ 8 of the syllabus, certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46 L.Ed.302.

4 See Monongahela Power Co. v. Pub. Util. Conam, 104 Ohio St. 3d 571, 578, 2004-Ohio-
6896, 820 N.E.2d 921.
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has consistently found it proper to defer to the Commission's judgment in matters that require

the Commission to apply its specialized expertise and discretion with regard to factual

matters.5 CSP claims that the PUCO's deriial of the transfer authority in conjunction with its

denial of cost collection from customers was unreasonable.6

As to questions of law, this Court has complete, independent power of review.7

Accordingly legal issues are subject to a rnore intensive examination than are factual

questions.

In this appeal, although CSP attempts to frame the issues as issues of law, they are not.

The Company's arguments that the PUCO erred in not approving CSP's premature request to

transfer the facilities at some unnamed fiiture time involve.s a question of whether the

Commission, in its exercise of discretion under R.C. 4928.17 and R.C. 4928.143 (C)(1), acted

reasonably. ''his is not an issue of law.

The Company's arguments that it was unreasonable for the PUCO, on rehearing, to

reverse its decision and deny the Company authority to collect $153 million in costs for the

Facilities from customers, when it had denied the Company the ability at this time to transfer

the units, is also a question of fact. The Court is being asked to determine whether the PUCO

acted reasonably in exercising its discretion under R.C. 4928.143(C)(1) to disprove that

portion of the ESP plan which included expenses for the Facilities.

5 Id., 104 Ohio St. 3d 578.

('CSP Brief at 13-14.

Office of Consumers' Counsel v. Pub. Util. Corn.m.. ( 1979), 58 Ohio St.2d 108, 110, 12
0.0.3d 115, 388 N.E.2d 1370.
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lt is in this context that the Court must carry out its review of the Commission's orders.

III. STATEMENT OF FACTS

On July 31, 2008, CSP filed an ESP application with the PUCO. (OCC Supp. 1-21).

In conjunction with its ESP application, CSP requested authority to sell or transfer the

Facilities, which the Coinpany had acquired during the previous three years. (OCC Supp. 14-

15). CSP alleges that the Facilities were never incl uded in its rate base for ratemaking

purposes. (OCC Supp. 14). In the application, CSP stated that it had "no immediate plan to

sell or transfer those facilities and, if authorized to do so, will notify the Commission prior to

any such transaction." (OCC Supp. 15).

After a process that included an evidentiary hearing, the Commission issued an order

on March 18, 2009, tliat modified and approved the Company's ESP. In the Order, the

Commission also determined that CSP's request to transfer the Facilities was premathire, and

directed CSP to file an application to transfer the Facilities when it wished to actually sell or

transfer them, pursuant to the PUCO's enabling rules adopted in accordance with R.C.

4928.17. (CSP Appx. 83). The PUCO allowed CSP to collect from customers the

jurisdictional expenses of the facilities ($51 million per year) that were not recovered in the

1'uel adjustment clause through the non-fuel portion of the gerieration rate. (CSP Appx. 83).

On April 16, 2009, IEU applied for rehearing of the Commission's decision. IFU

argued that the PUCO did not adequately justify the decision (violating R.C. 4903.09) and that

CSP had not demonstrated a need for additional revenues beyond those embedded in the

current rates. (CSP Appx. 203-205). On reliearing, the PUCO, on July 23, 2009, reversed its

decision concerning the collection of costs associated with the Facilities. The Commission

5



found that CSP had not demonstrated that its ctirrent revenue is inadequate to cover the costs

associated with the Facilities, and had not shown that those costs should be collected from

Ohio customers through the non-fuel por-tion of the generation rate. (CSP Appx. 148-149).

The PUCO directed the Company to inodify its ESP and remove the annual recovery of $51

million of expenses, including carrying charges, related to the Facilities. (CSP Appx. 148-

149).

On July 31, 2009, CSP applied for rehearing of the PUCO's July 23 Entry. In its

application, CSP argued that "[i]f the Cornmission were going to revoke the rate authorization

it provided in the Opinion and Order it also should have reconsidered its ruling as it related to

aathority to sell or transfer the Waterford and Darby facilities and granted CSP the author-ity it

sought under §4928.17 (E), Ohio Rev. Code, regarding Waterford and Darby." (CSP Appx.

352). CSP also complained that because the getreration rates in effect on the effective date of

S.B. 221 did not include recovery of costs associated with maintaining and operating the

Facilities, "CSP is untawfully put in the position of being required to retain these facilities but

not being pernnitted to make any adjustment to the rate plan rate to recover costs of

maintaining and operating those units or recover a return on the investment in those plants."

(CSP Appx. 352-353). The relief CSP requested was for the Commission to "grant[] CSP the

authority it sought in the proceeding to sell or transfer Waterford and Darby." (CSP Appx.

353). CSP did not ask for rehearing of the PUCO's decision barring the Company from

collecting from customers the $153 million in costs associated with the Facilities' operations.

On November 4, 2009, the Commission denied CSP's application for rehearing. (CSP

Appx. 175-177). In the November 4 Entry, the Commission noted that it did not prohibit the

Company from selling or transferring the Facilities. Instead, the Commission's decision "was

6



based on the Companies' testimony that there was not a`present plan to exercise' the authority

to sell or transfer the Darby or Waterford plants and the Staff's observation that the transfer or

sale of the facilities could have a potential financial and policy impact at the time of the

transfer." (Citations omitted.) (CSP Appx. 177). The Commissiori directed CSP to file a

plan, for Commission consideration under R.C. 4928.17(E), to sell or transfer the Facilities

when CSP has established such a plan. (CSP Appx. 177).

On December 22, 2009, CSP appealed the PUCO's decision to this Court. In its

Notice of Appeal (CSP Appx. 24-30), CSP presented the following allegations of error:s

7 The Commission unlawfully and unreasonably denied CSP the
authority to sell or transfer certain generating assets (Waterford
Energy Center and Darby Electric Generating Center) as part of
CSP's proposed Electric Seetirity Plan.

2. The Commission unlawfully and unreasonably denied CSP the
authority to recover, as part of its Electric Security Plan, costs
associated with its ownership of the Waterford Energy Center
and Darby Electric Generating Station.

If the Commission were going to require CSP to retain the
Waterford Energy Center and Darby Electric Generating Station,
"then the Commission should also allow [CSP] to recover Ohio
customers' jurisdictional share of any costs associated with
maintaining and operating such facilities." (Opinion and Order,
p. 52), The Commission's failure to eitlier authorize the sale or
transfer of those generating assets or to authorize recovery of
costs from customers is unlawful and unreasonable.

x CSP Appx. 26.

7



IV. ARGUMENT

Proposition of Law No. l

Where appellants fail to raise specific grounds for rehearing before the
Commission, the Court lacks jurisdiction to consider those arguments.

R.C. 4903.10 provides that "[a]fter any order has been made by the public utilities

commission, any party wlio has entered an appearance in person or by counsel in the

proceeding may apply for a rehearing in respect to any matters determined in the proceeding."

(OCC Appx. 1). The application must be filed within 30 days "of the entry of the order upon

journal of the commission." (OCC Appx. 1). Further, under R.C. 4903.10 "[s]uch application

shall be in writing and shall set forth specifically the ground or grounds on which the applicant

considers the order to be unreasonable or unlawful. No party shall in any couit urge or rely on

any ground for reversal, vacation, or modification not so set forth in the application." (OCC

Appx. 1). R.C. 4903.10 also provides that "[n]o cause of action arising out of any order of the

commission, other than in support of the order, shall acenie in any court to any person, firm,

or corporation unless such person, firm, or corporation has made a proper application to the

commission for a rehearing." (OCC Appx. l).

Another provision of the Revised Code, R.C. 4903.13, sets forth the right of appeal and

the obligations of parties seeking an appeal from a decision of the PUCO. Under R.C.

4903.13, a party to a Commissiori proceeding may appeal, but must set forth "the order

appealed from and the errors complained of." (CSP Appx. 1). These statutes together

authorize a mandat.ory process for appealing PUCO orders and prescribe the conditions and

procedure under wlZich appeals may be sought.

8



This Court has ruled that if an appellant fails to raise specific grounds for rehearing

before the PUCO, the Court lacks jmisdiction to consider those arguments." Therefore,

under R.C. 4903.10, an appellant that does not raise an issue in its application for rehearing

has failed to preserve the issue on appeal, and the Court has refused to hear arguments on

such issues.10 This process assures that parties do not engage in unfair tactics by raising

issues for the first time before the Court - issues that could have been addressed earlier by

the Cominission.1r This process thus ensures that the PUCO has the opportunity to

thoroughly address n2atters under its jurisdiction, and helps to maintain the integrity of the

appeal process. In this case, CSP failed to adhere to these statutes, and its belated claims of

error should not be heard.

In its Notice of Appeal, CSP introduced two claimed eiTors on which the Company

failed to apply for rehearing at the PUCO. These alleged errors are: (1) that the Commission

unlawfully and unreasonably denied CSP the authority to recover, as part of its Electric

Security Plan, costs associated with its ownership of Waterford and Darby; and (2) that the

') Consumers' Counsel v. Pub. Utid. Comm., 114 Ohio St.3d 340, 349, 2007-Ohio-4276, 872

N.E.2d 269, 9[40, citing Consumers' Cotcnsel v. Pub. Util. Comm. (1994), 70 Ohio St.3d 244,

247, 638 N.E.2d 550; Travis v. Puh. Util. Comm. (1931), 123 Ohio St. 355, 9 Ohio Law Abs.
443, 175 N.E. 586,16 of the syllabns.

10 See, e.g., Consumers' Counsel v. Pub. Util. Comm., 114 Ohio St. 3d at 349, 872 N.E.2d

269, 9[40; Ohio Partners for Affordable Energy v. Pub. Util, Comm., 115 Oliio St.3d 208,

2007-Ohio-4790, 874 N.F,.2d 764, 9t16.

" See City of Cincinnati v. Pub. Util. Com.m. (1949), 151 Ohio St. 353, 376-377, 39 O.O. 188,
86 N.E.2d 10 (cliaracterizing Section 614-46a, General Code, the predecessor to R.C. 4903.10,
as the General Assembly recognizing that it should guard against such unfair tactics).
Jurisdictional issues, however, are an exception to this rule. See Time bYarner AxS v. Pub.

Utit. Comna. (1996), 75 Ohio St.3d 229, 233, 661 N.E.2d 1097, reconsideration denied (1996),
75 Ohio St.3d 1453, 663 N.E.2d 333, citing to Gates Mills Investment Co. v. Parks (1971), 25
Ohio St.2d 16, 20, 54 0.O.2d 157, 266 N.E.2d 552. None of the issues discussed herein
qualify as jurisdictional issues, however.

9



Comniission's failure to either authorize the sale or transfer of Waterford and Darby or to

authorize recovery of costs from customers is unlawful and unreasonable. (CSP Appx. 26).

In its brief, CSP restated these two allegations of error and combined them into one

proposition of law: "Wben the Public Utilities Commission of Ohio considers an application

for approval to sell or transfer generating assets which never have been included in the electric

distribution utility's plant-in-service for rate tnaking purposes at the same time it considers the

utility's Electric Security Plan application, it is unlawful for the Commission to deny the

authority to sell or transfer those assets and at the same time refuse to allow, as part of the

Electric Security Plan, an adjustment for costs associated with maintaining and operating those

same assets."i2 CSP asks this Court to "direct the Commission to either authorize the sale or

transfer of the Waterford and Darby facilities, or authorize the revenue recovery associated

with those facilities as the Commission originally authorized.""

A review of CSP's two applications for rehearing, filed on April 17, 2009 and July

31, 2009, reveals that the Company has not complied with the statute governing appeals. In

its April 17, 2009 application for rehearing of the Order in which the PUCO denied CSP

authority to transfer the Facilities, CSP did not seek rehearing of the PUCO's decision. (CSP

Appx. 182-244). The Company did not ask the PUCO to reverse its decision regarding

transfer authority until the July 31 application for rehearing - more than 30 days after the

decision - and even then, CSP did not allege that the denial of transfer authority was

unlawful or unreasonable. Thus, the Company failed to preserve the PUCO's denial of

transfer authority as an issue for appeal to this Court.

2 CSPBriefat8.

'? Id. at 15.

0



After the PUCO's July 23 Entry preventing CSP from collecting from custoiners

costs associated with operating the Facilities, CSP filed an application for rehearing on July

31, 2009. Although CSP did assert that "[i]t is unreasonable to force CSP to keep these

generating units and not be able to recover any costs associated with these units" (CSP Appx.

352), the Company did not ask the Commission to reverse its July 23 decision and allow

CSP to collect from customers the costs associated with the Facilities. Instead, the Company

focused on having the ability to sell the units: "[W]ith the cost recovery provision of the

Opinion and Order being revoked on rehearing, the fair and reasonable course of action now

is to authorize CSP to sell or transfer those units." (CSP Appx. 352-353. See also CSP

Appx. 353 ("On rehearing the Commission should rectify this unlawful situation by granting

CSP the authority it sought in the proceeding to sell or transfer Waterford and Darby."). The

Company thus failed to preserve the issue of collecting costs associated with the Facilities

from customers for appeal to this Court.

In addition, CSP raised an issue in its brief that was not presented to the PUCO for

consideration in the proceeding below and was not included in the Notice of Appeal. On

brief, CSP argued that the PUCO "inexplicably reverted to the traditional rate making

concepts contained in R.C. Chapter 4909."" The Company asserted that "reference to the

adequacy of current revenues is uniquely based in the traditional cost-of-service/rate of

return on investment rate making concepts of R.C. Chapter 4909. It has no place in

evaluating a proposed, or in this case, Commission-modified ESP under R.C. 4928.143."'s

14 Id. at 12.

' S Id. at 13.
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Based on this premise, CSP contended that "[t]he Commission's reliance on traditional rate

making concepts to reverse its earlier position was unlawful.""

CSP, however, never brought this issue before the PIJCO in the case below. In its

July 31 application for rehearing, CSP characterized the PUCO's original decision, denyirrg

transfer authorit.y but allowing cost collection from customers, as "a fair balance***." (CSP

Appx. 352). The Company complained that the July 23 Entry "completely upset the

balance" of the Order, and decried that the PUCO's reversal of that portion of the Order was

"unreasonable***." (CSP Appx. 352). CSP did not argue in its application for rehearing

that the PUCO had acted beyond its statutory authority by applying traditional ratemaking

principles in the July 23 Entry. Thus, the Company failed to preserve this issue for appeal to

this Court.

The Company cannot appeal PUCO actions for which it has not sought rehearing under

R.C. 4903.10. The words of R.C. 4903.10 are clear in this regard: "No cause of action arising

out of any order of the comrnission, other than in support of the order, shall accrue to any

person, firm, or corporation unless such person, firm or corporation has made a proper

application to the commission for a rehearing." The Company did not apply for rehearing of

the PUCO's decision to deny it the ability to collect costs associated with the Facilities from

customers, and thus the Court should not overturn the PUCO's decision. And because the

Company's application for rehearing of the PUCO's denial of transfer authority was not filed

' 61d.
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within 30 days of the Order in which the decision was made, as required by R.C. 4903.10, the

Court should also dismiss CSP's claim eoncern the denial of transfer authority.i7

Proposition of Law No. 2

The Commission may require an electric distribution utility to separately apply
for authority to sell or transfer facilities, in accordance with R.C. 4928.17 and the
enabling rules of the Ohio Administrative Code.

Even if the issue of transfer authority was properly raised in the Company's July 31

application for rehearing, the Court should find that the PUCO acted reasonably in exercising

its discretion under R.C. 4928.17. (CSP Appx. 20-21). In passing S.B. 221, the General

Assembly revised portions of Chapter 4928, including R.C. 4928.17(E). The subsection now

requires electric distribution utilities ("EDUs") to seek PUCO approval of the transfer of

generation assets, which prior to S.B. 221 was not necessary. Specifically, R.C. 4928.17(E)

provides that "[n]o electric distribution utility shall sell or transfer any generating asset it

wholly or partly owns at any time without obtaining prior commission approval." (CSP Appx.

21). The statute does not include a standard for approving a request for such a transfer, 18

though the recently adopted enabling rules provide standards.

17 See Office of Consurner.s' Counsel v. Pub. UCiI. Corrtrn., 70 Ohio St.3d at 248 (OCC's failure
to raise an issue in its application for rehearing was ruled fatal to its claim of error.); Ohio
Consumers' Counsel v. Pub. Util. Com.rn.., 114 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E.2d
269, 140 (finding that OCC waived its right to raise an issue by not setting it forth in the
application for rehearing); Forest Hills Utility Co. v. Pub. Util. Comm. (1972), 31 Ohio St.2d
46, 52, 60 0.O.2d 32, 285 N.E.2d 702, 707 (Court would not consider issue that was not
raised in the application for rehearing, but must adhere to R.C. 4903.10 and the decisions of
the court, citing Agin v. Pu.b. Util. Comm. (1967), 12 Ohio St.2d 977 98, 41 0.O.2d 406, 232
N.E.2d 828, 829).

18 On July 2, 2008, the Commission put out for comment in Case No. 08-777-EL-ORD a
proposed rule that the Commission will approve an application for transfer of generation
assets only if "the commission is satisfied that the sale or transfer is just, reasonable, and in the
public interest***." (OCC Appx. 48). The Commission adopted Ohio Adm. Code 4901:1-37-
09(E), effective April 2, 2009. (CSP Appx. 355).
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The rules, in particular, Ohio Adm. Code 4901:1-37-09 (CSP Appx. 355), require a

separation application, setting forth the object and purpose, and the terms of the transfer. In

addition, the electric utility is required to demonstrate how the transfer will affect the cuirent

and future standard service offer, and demonstrate how the proposed transfer will affect the

pnblic interest. The utility must also state the fair market value and the book value of the

property to be transferred. The separation application required under Ohio Adm. Code

4901:1-37-09 does not mention the transfer occurring outside the process provided,such as

being encompassed as part of an EDU's standard service offer filing.

In its brief, CSP presented no direct argument as to why the Commission's denial of

the Company's authority to sell or transfer the facilities, at some unspecified time in the future

and to some unknown entity, was unreasonable. Instead, the Company attempted to bundle

the PUCO's denial of transfer authority with its denial of the collection of the Facilities' costs

from custoiners. The Company argued: "Withholding authority to sell or transfer these

facilities, while at the same time withholding authority to recover the costs associated with

these facilities, is unlawful and unreasonable."iy As noted in Proposition of Law No. 1, CSP

did not ask the PUCO, in any application for rehearing, to reinstate the Company's ability to

collect the costs associated with the Facilities, and thus the cost recovery issue is not properly

before this Court.

'' CSP Brief at 13-14.
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The Company's argument against the PUCO's decision is based on fact rather than

law. The Company cited no statutory or other authority that would make the Commission's

action unlawful. Rather, CSP's position is based on its perceived unfairness of the PUCO's

denial of cost collection in conjunction with its tinding that transfer authority was premature.

The Company wrongly challenges the PUCO's use of its discretion in applying the law to the

facts of the case.

A review of the law and of the PUCO's Order shows that the Commission acted

reasonably and lawfully to deny the Company carte blanche authority to sell or transfer the

Facilities to some unnamed entity at sorne unspecitied future time. The power to approve or

deny the transfer of generation assets, placed on the Commission by R.C. 4928.17(E), does not

include a specific standard upon which the Commission must base its determination. The

statute is also silent as to whether the Commission can approve such a request if it is included

in an ESP filing.

In the Order, the Commission examined the record and took a prudent course in

dealing with CSP's request. Noting that the PUCO Staff had testified that the transfers could

have a potential financial and policy impact, the Commission determined that approval of the

transfer was premature. (CSP Appx. 82-83). The Commission determined that a separation

application should be filed at the time CSP wishes to sell or transfer the facilities, in

accordance with PUCO n.iles. (CSP Appx. 83).

In its 08-777 decision, consistent with the General Asseinbly's directive in R.C.

4928.06(A) (OCC Appx. 5), the Commission established a standard for reviewing applications

to transfer generation assets; the applicant must show that the transfer is just, reasonable and in

the public interest. (OCC Appx. 117). The Company did not challenge this standard, either in

15



the rulemaking proceeding or at the Court. The Company also did not attempt to address the

potential policy and financial implications associated with the transfer in its ESP proceeding.

The record in the PUCO proceeding below lacks any foundation for the Commission to find

that a future transfer of the Facilities could, at the time of the Order, be just, reasonable and in

the public interest, as the PUCO has deemed necessary under Ohio Adm. Cocle 4901:1-37-09.

To aid in its determination whether the transfer of a generation asset is just, reasonable

and in the public interest, the Commission adopted enabling rules establishing a process for

applications to transfer generation facilities. (OCC Appx, at 117). The process, set forth in

Ohio Adm. Code 4901:1-37-09(C), requires applicants to do the following: "(1) Clearly set

forth the object and purpose of the sale or transfer, and the terms and conditions of the same;

(2) Demonstrate how the sale or transfer will affect the current and future standard service

offer established pursuant to section 4928.141 of the Revised Code; (3) Demonstrate how the

proposed sale or transfer will affect the public interest; [and] (4) State the fair market value

and book value of all property to be transferred from the electric utility, and state how the fair

market value was determined." (CSP Appx. 355).

Although these rules were not io effect when CSP filed its ESP application, the

Commission wisely determined that the request should be considered as a separation

application, applying the standards adopted, when the Coinpany actually has concrete plans

for the transfer. Indeed, CSP was well aware of the Commission's drafting of enabling rules

that were to apply to applications to transfer generating assets as the PUCO first proposed

16



draft niles for comment on July 2, 2008 - more than three weeks before CSP filed its ESP

application.zD

In fact, it would have been unlawful and unreasonable for the Commission to grant the

Company the transfer authority it sought in its ESP case. The ESP application filed by CSP

provided no basis for the Commission to make the sort of determination that it had already

deemed, in the 08-777 proceeding, to be necessary for transfer applications. Based on the

vague and premature nature of CSP's request, the Commission acted lawfully and reasonably

in denying CSP's request to transfer the Facilities. The PUCO exercised its authority to deny

the application to transfer, which was well within its discretion under R.C. 4928.17(E).

Proposition of Law No. 3

The Commission may lawfully niodify an electric security plan under R.C.
4928.143(C)(1) either in its initial order or on rehearing.

CSP argnes that the PUCO acted unlawftiilly in revoking the Company's ability to

collect costs associated with the Facilities from customers. CSP asserts that the PUCO failed

to follow the statutory standard in R.C. 4928.143(C) (CSP Appx. 17), which requires the

Commission to approve an ESP if it finds the ESP to be more favorable in the aggregate than a

market rate offer ("MRO") under R.C. 4928.142." The Company contends that "[t]he

Commission's responsibility on rehearing was to determine if its initial order was in error. In

any event, the Commission's reversal on rehearing made no mention of the statutory test."22

CSP is wrong.

20 PUCO Case No. 08-777-EL-ORD, Entry (July 2, 2008). (OCC Appx. 7-58).

21 CSP Biief at 13.

22 Id.
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First, CSP stated the wrong standard for modifying a PUCO order on rehearing.

Rather than determining whether the initial order "was in error," the Commission may modify

or abrogate an order on rehearing if it is "of the opinion that the original ot•der or any part

thereof is in any respect unjust or unwarranted, or should be changed***.i23 The ESP statute,

R.C. 4928.143, does not alter this standard. (CSP Appx. 15-19). That statute, in particular

subsection (C)(1) (CSP Appx. 17), gives the Commission authority to "approve or modify and

approve an application." Thus, the PUCO had statutory authority to modify the CSP ESP

application, either in its original Order or on rehearing, as it did here.

The Commission here took into account IEU's arguments on rehearing, which included

that there was no record evidence to support including $153 million in costs related to the

facilities. These arguments relate to the burden of proof in the ESP proceeding which is

placed squarely upon the applicant, CSP, under R.C. 4928.143(C)(1). Whether a party has

met the burden of proof, is a question of fact, not law.

CSP seeins to dismiss the notion that it must prove anything other than that the plan is

more favorable in the aggregate than an MRO. In order, however, to determine whether an

ESP's "pricing and other terms and conditions, including any deferrals and any fi.iture

recovery of deferrals, are more favorable in the aggregate as compared to the expected results

that would otherwise apply under an MRO," the Commission must individually examine each

part of the ESP, in light of the policy objectives of R.C. 4928.02 (OCC Appx. 3-4). The

PUCO took this exact approach in the FirstEnergy ESP and MRO proceedings.

23 R.C. 4903.10(B). (OCC Appx. 1).
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In November 2008, the Commission, in analyzing FirstEnergy's application for a

standard service offer through a MRO, emphasized the need to examine FirstEnergy's

application in light of R.C. 4928.02:

Chapter 4928 of the Revised Code provides a roadmap of regulation in
which specific provisions were put forth to advance state policies of
ensuring access to adequate, reliable, and reasonably priced electric
service in the context of significant economic and environinental
challenges. In reviewing the Companies' application for an MRO, the
commission is aware of the challenges facing Ohioans and the electric
power industryand will be guided by the policies of the state as
established by the General Assembly in Section 4928.02, Revised Code,
as amended by Amended Substitute Senate bill No. 221 (SB 221),
effective July 31, 2008.

In determining whether an MRO meets the requirements of Section
4828.142(A) and (B), Revised Code the Commission must read those
provisions together with the policies of this state as set forth in Section
4928.02, Revised Code. Accordingly, the policy provisions of Section
4928.02, Revised Code, will guide the Commission in its
implementation of the statutory requirements of Section 4928.142(A)
and (B), Revised Code.z4

Moreover, despite arguments that R.C. 4928.02 is merely a redundant standard once

the requirements of "more favorable in the aggregate" standard has been met, the Commission

determined otherwise: "The Comtnission notes that Section 4928.06, Revised Code, makes the

policy specified in Section 4928.02, Revised Code, more than a statement of general policy

objectives. Section 4928.06(A), Revised Code, imposes on the Commission a specific duty to

`ensure the policy specified in section 4928.02 of the Revised Code is effectuated."i25

24 In the Matter of the Application of Ohio Edison Company, the Cleveland Electric
Illuminating Company, and the Toledo Edison Cotnpany for Approval qf a Market Rate Offer
to Conduct a Competitive Bidding Process for Standard Ser•vice Offer Electric Generation
Supply, Aceotcnting Modifications Associated with Reconciliation Mechanism, and Tanffs fbr
Generation Service, Case No. 08-936-EL-SSO, Opinion and Order (Nov. 25, 2008) ("First
Energy MRO Order") at 6-7. (OCC Appx. 207-208).

25 Id. at 13. (OCC Appx. 214).
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The Commission dismissed as well arguments that R.C. 4928.02 does not impose any

obligations or duties upon utilities.26 In doing so the Commission relied upon the Ohio

Snpreme Coiut holding in Elyria F'oundry,w where the Coui-f held that the Commission rnay

not approve a rate plan that violates the policy provisions of R.C. 4928.02. Accordingly, the

Commission opined that an electric utility should be deemed to have met the "more favorable

in the aggregate" standard "only to the extent that the electric utility's proposed MRO is

consistent with the policies set forth in section 4928.02, Revised Code."28

Less than a rnonth later, the Commission cemented its interpretation that each piece of

the standard service offer must be examined in light of the policy objectives of R.C. 4928.02.

This Commission did so in addressing FirstEnergy's ESP, not its MRO application: "Chapter

4928 of the Revised Code provides an integrated system of regulation in which specific

provisions were designed to advance state policies of ensuring access to adequate, refiable,

and reasonably priced electric service in the context of significant economic and

environmental challenges."29

Rather than ignoring the state policies enumerated in R.C. 4928.02, the Commission

embraced the policies in order to give rneaning to R.C. 4928.143: "The Commission believes

that the state policy codified by the General Assembly in Chapter 4928, Revised Code, sets

26 Id.

27 Elyria Foundry v. Pub. Util. Comm., 114 Ohio St. 3d 305; 2007-Ohio-4164; 871 N.E.2d
1176.

28 First Energy MRO Order at 14. (OCC Appx. 215).

29 ha the Matter of the Application of Ohio Edison Company, The Cleveland Electric
Illurninating Cornpany and The Toledo Edison Company for Authority to Establish a Staredarcl
Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plcm, Case No.
08-935-EL-SSO, Opinion and Order (December 19, 2008) ("First Energy ESP Order") at 8.
(OCC Appx. 138).
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forth important objectives which the Commission must keep in mind when considering all

cases filed pursuant to that chapter of the code. Therefore, in determining whether the ESP

meets the requirements of Section 4928.143, Revised Code, the Commission takes into

consideration the policy provisions of Section 4928.02, Revised Code, and we use these

policies as a guide in our implementation of Section 4928.143, Revised Code."30

Indeed the Commission remained true to its words as can be seen throughout the

FirstEnergy ESP Order. For instance, in recognition of the need to ensure reasonably priced

service (under R.C. 4928.02(A)), the Commission reduced the base generation rates of

FirstEnergy, "mindful of the significant economic difficulties facing residents in Ohio at this

time."31 The Commission also eliminated other provisions in FirstEnergy's ESP plan that

significantly increased costs to customers; the deferred generation cost rider was eliminated,

saving customers approximately $500 million in carrying costs. There the Commission

concluded that this savings will help promote the competitiveness of Ohio in the global

economy,32 a state policy enumerated in R.C. 4928.02(N) (OCC Appx. 4).

In evaluating the distribution service improvement rider, although the Commission

noted that the rider was permissible under R.C. 4929.143(B)(2)(h), it nonetheless found that

the "sound policy goals" of R.C. 4928.02 required the rider to be limited to "prudently

incurred costs."33 Since FirstEnergy's rider was not cost based, the Commission found it

should not be approved unless it is shown "to comply with both the intent and scope of the

30 Id. at 12. (OCC Appx. 142).

31 Id. at 17. (OCC Appx. 147).

32 Id. at 25. (OCC Appx. 455).

33 Id. at 41. (OCC Appx. 17l).
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statute (R.C. 4928.02)." With respect to First Energy's capital iinprovement program for its

distribution system, the Commission ordered FirstEnergy to work to develop a program that

"advances state policy."34

When the legal standard of review of the provisions of the ESP is correctly applied,

there is further justification for the PI7CO's denial of the facilities' costs. The Commission's

actions were consistent with a number of policies in R.C. 4928.02, including (B), (H), and (I)

(OCC Appx. 3-4).

Second, CSP wrongly asserted that the PUCO "made no mention" of the standard

contained in R.C. 4928.143(C). The PUCO stated in its July 23 Entry, "[w]ith regard to the

MRO versus ESP comparison, our analysis did not end with the rehearing requests. Upon

review of the record in this case and all arguments raised on rehearing, the Commission does

in fact find that the ESP, including deferrals and future recovery of deferrals, as modified by

the Order and as further modified by this entry, is more favorable in the aggregate as

compared to the expected results that would otherwise apply under Section 4928.142, Revised

Code."15 The Commission also included the following additional support for its finding: "The

Commission notes that, with this entry, it is further modifying AEP-Ohio's ESP to reduce the

rate impacts on customers. The Commission believes that the modifications made in this entry

increase the value of the Coinpanies' ESP."36

34Id at 41-42. (OCC App 171-172).

35 July 23 Entry at 51. (CSP Appx. 164).

36 Id. (CSP Appx. 164).
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Contrary to CSP's assertion, the PUCO acted in accordance with R.C. 4928.1 43(C)(1),

where it has the discretion to modify an ESP application. The Commission acted lawfully,

and its decision should be upheld.

V. CONCLUSION

The Commission's denial of CSP's request, as part of the Company's ESP, for

authority to transfer the Facilities was lawful. The Court should not overturn the

Commission's ruling. In addition, CSP did not seek rehearing at the PUCO regarding the

Commission's decision to deny the Company authority to collect from customers costs

associated with the Facilities. Thus, the Court lacks jurisdiction over that issue and should

dismiss CSP's claims concerning collection of costs associated with the Facilities.
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Lawriter - ORC - 4903.09 Written opinions filed by commission in all contested cases. Page I of I

4903.09 Written opinions filed by commission in all

contested cases.

In all contested cases heard by the public utilities commission, a complete record of all of the
proceedings shall be made, Including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions setting forth
the reasons prompting the decisions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953

OCC Appx. 000001

http://codes.ohio.Qov/orc/4903.09 4/16/2010



Lawriter - ORC - 4903.10 Application for rehearing. Page 1 of 1

4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance In person or by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceeding. Such application shall be filed within thirty days after the entry
of the order upon the journal of the commission. Notwithstanding the preceding paragraph, in any
uncontested proceeding or, by leave of the commission first had in any other proceeding, any affected
person, firm, or corporation may make an application for a rehearing within thirty days after the entry
of any final order upon the journal of the commission. Leave to file an application for rehearing shall
not be granted to any person, firm, or corporation who did not enter an appearance in the proceeding

unless the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of the
commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered In the proceeding. Every applicant
for rehearing or for leave to file an application for rehearing shall give due notice of the filing of such
application to all parties who have entered an appearance In the proceeding In the manner and form
prescribed by the commission. Such application shall be In writing and shall set forth specifically the
ground or grounds on which the applicant considers the order to be unreasonable or unlawful. No party
shall In any court urge or rely on any ground for reversal, vacation, or modification not so set forth in
the application. Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commission or
by operation of law. In all other cases the making of such an application shall not excuse any person
from complying with the order, or operate to stay or postpone the enforcement thereof, without a
special order of the commission. Where such applicatlon for rehearing has been filed, the commission
may grant and hold such rehearing on the matter specified In such application, if In its judgment
sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to
all parties who have entered an appearance In the proceeding. If the commission does not grant or
deny such application for rehearing within thirty days from the date of filing thereof, it Is denied by
operation of law. If the commission grants such rehearing, it shall specify in the notice of such granting
the purpose for which it is granted. The commission shall also specify the scope of the additional
evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such rehearing, the
commission is of the opinion that the original order or any part thereof is in any respect unjust or
unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise
such order shall be affirmed. An order made after such rehearing, abrogating or modifying the original
order, shall have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by the affected
party of the filing of the application for rehearing, No cause of action arising out of any order of the
commission, other than in support of the order, shall accrue In any court to any person, firm, or
corporation unless such person, firm, or corporation has made a proper application to the commission

for a rehearing,

Effective Date: 09-29-1997

OCC Appx. 000002
http://codes.ohio.Qov/orc/4903.10 4/16/2010
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4928.02 State policy.

It is the policy of this state to do the foilowfng throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundied and comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options they elect to meet their respective
needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and
small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric
service including, but not limited to, demand-side management, time-differentiated pricing, and
implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective customer
choice of retail electric service and the development of performance standards and targets for service
quality for all consumers, inciuding annual achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and
deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development
and impiementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive
subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or
to a product or service other than retail electric service, and vice versa, Including by prohibiting the
recovery of any generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market
deficiencies, and market power;

(J) Provide coherent, transparent means of giving appropriate Incentives to technologies that can

adapt successfully to potential environmental mandates;

(K) Encourage Implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical Issues such as, but not limited to,
interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the impiementation of

OCC Appx. 000003
http://codes.ohio.gov/orc/4928.02 4/16/2010



Lawriter - ORC - 4928.02 State policy. Page 2 of 2

any new advanced energy or renewable energy resource;

(Nl) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy, the
commission shall consider rules as they apply to the costs of electric distribution infrastructure,
including, but not limited to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008

OCC Appx. 000004
http://codes.ohio.>;ov/orc/4928.02 4/16/2010
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4928.06 Commission to ensure competitive retail electric
sir6 V'cGs

(A) Beginning on the starting date of competitive retail electric service, the public utilities commission
shall ensure that the policy specified in section 4928.02 of the Revised Code is effectuated. To the
extent necessary, the commission shall adopt rules to carry out this chapter. Initial rules necessary for
the commencement of the competitive retail electric service under this chapter shall be adopted within
one hundred eighty days after the effective date of this section. Except as otherwise provided In this
chapter, the proceedings and orders of the commission under the chapter shall be subject to and
governed by Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric service,
that there is a decline or loss of effective competition with respect to a competitive retail electric
service of an electric utility, which service was declared competitive by commisslon order issued
pursuant to division (A) of section 4428_04 of the Revised Code, the commission shall ensure that that
service Is provided at compensatory, fair, and nondiscriminatory prices and terms and conditions.

(C) In addition to its authority under section 4928_,__04 of the Revised Code and divisions (A) and (B) of
this section, the commission, on an ongoing basis, shall monitor and evaluate the provision of retail
electric service in this state for the purpose of discerning any noncompetitive retail electric service that
should be available on a competitive basis on or after the starting date of competitive retail electric
service pursuant to a declaration In the Revised Code, and for the purpose of discerning any
competitive retail electric service that is no longer subject to effective competition on or after that
date. Upon such evaluation, the commission periodically shall report its findings and any
recommendations for legislation to the standing committees of both houses of the general assembly
that have primary jurisdiction regarding public utility legislation. Until 2008, the commission and the
consumer's counsel also shall provide biennial reports to those standing committees, regarding the
effectiveness of competition in the supply of competitive retail electric services in this state. In
addition, until the end of all market development periods as determined by the commission under
section 4928.40 of the Revised Code, those standing committees shall meet at least biennially to
consider the effect on this state of electric service restructuring and to receive reports from the
commission, consumers' counsel, and director of development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective
competition in the provision of a retail electric service or reasonably available alternatives for that
service, the commission shall consider factors including, but not limited to, all of the following:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is avaliabie from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services readily
available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may Include market share, growth in market share, ease
of entry, and the affiliation of suppliers of services. The burden of proof shall be on any entity

OCC Appx. 000005
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requesting, under division (B) or (C) of this section, a determination by the commission of the
existence of or a lack of effective competition or reasonably available alternatives.

(E)(1) Beginning on the starting date of competitive retail electric service, the commission has
authority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to
resolve abuses of market power by any electric utility that interfere with effective competition in the
provision of retail electric service.

(2) in addition to the commission's authorlty under division (E)(1) of this section, the commission,

beginning the first year after the market development period of a particular electric utVlity and after

reasonable notice and opportunity for hearing, may take such measures within a transmission

constrained area in the utility's certified territory as are necessary to ensure that retail electric

generation service fs providedat reasonablerates withinthat area. Thecommission mayexercise this

authority only upon findings that an electric utility is or has engaged in the abuse of market power and

that that abuse is not adequately mitigated by rules and practices of any Independent transmission

entity controlling the transmission faciiities. Any such measure shall be taken only to the extent

necessary to protect customers in the area from the particular abuse of market power and to the

extent the commission's authority is not preempted by federal law. The measure shall remain the

commission, after reasonable notice and opportunity for hearing, determines that the particular abuse

of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggregator
subject to certification under section 4928.08 of the Revised Code shall provide the commission with
such Information, regarding a competitive retail electric service for which It is subject to certification,
as the commission considers necessary to carry out this chapter. An electric utility shall provide the
commission with such information as the commission considers necessary to carry out divisions (B) to
(E) of this section. The commission shall take such measures as it considers necessary to protect the
confidentiality of any such information. The commission shall require each electric utility to file with the
commission on and after the starting date of competitive retail electric service an annual report of its
intrastate gross receipts and sales of kliowatt hours of electricity, and shall require each electric
servtces company, electric cooperative, and governmental aggregator subject to certification to file an
annual report on and after that starting date of such receipts and sales from the provision of those
retail electric services for which it is subject to certification. For the purpose of the reports, sales of
kilowatt hours of electricity are deemed to occur at the meter of the retail customer.

Effective Date: 10-05-1999
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BEFORE

THfi PUBLIC LFrIL.IZ'IES C'O'MNIISSION OF OHIO

In the Matter of the Adoption of Rules for
Standard Service Offer, Corporate Separation,
Reasonable Arrangements, and Transmission
Riders for Electric TJtilities Pursuant to
Sections 4928.14,4928.17, and 490531,
Revised Code, as amended by Amended
Substiiute Senate Bill No. 221.

EN'i'RY

The Conunission finds:

(1)

(2)

(3)

Case No. 08-777EL-ORD

On July 7, 1999, the governor of the state of Ohio signed
Amended Substitute Senate BilT No. 3 (SB 3). That legislation,
among many things, estabIished a starting date for competitive
retail electric service in the state of Ohio and provided for the
establishment of market development periods (MDP) for each
electric utiiity. Afber the MDP, pursuant to Section 4928.14(A),
Revised Code, as originally enacted into law, each electric utility
was required to provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a market-
based standard service offer (IVlBS.SO) to aointain essential
electric service bo consumers, including a firm supply of electric
generation service. Pursuant to Section 4928.14(B), Revised
Code, each eleclric utility was required to offer customers
witt»a its certified territory an option to purchase competitive
xetail electric service after its NIi7P ends, the price of which is to
be deternzin.ed through a competitive bidding process (CBP).

On December 17, 2003, the Commission issued a Finding and
Order in Case No. 01-2164-ELrORD wtuch adopted, with certain
modifications; staff s proposed rules for processfng applications
to estabiish the MBSSO and CBP in Chapter 4901c1-35-01, Ohio
Administrative Code (O.A.C.).

On May 1, 2008, the governor signed into law Amended
Substitute Senate BiIl No. 221 (SB 221) amending various
provisions of SB 3. Among those amendments were changes to
Section 4928.14, Revised Code, to establish a standard service
offer (93O); Section 490631, Revised Code, to approve
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08-777-EL-ORD

reasonable arrangements and utility achedules; and Section
4928.17, Revised Code, to establish corporate separation plans.
Pursuant to the amended language of Sect.ion 4928.14, Revised
Code, electric utilities are required to provide consucners with
an S50, consisting of either a market-rate offer (MRO) or an
electric security plan (FSp). The S150 shall serve as the electric
utili.ty's default S60. Electric utitities may apply
simultaneously under both options; however, at a minimum,
the first 56O appiication must iwlude an application for an W.
The amendments to Section 4905.31, Revised Code, modifg the
app2icability of reasonable arrangements and the amendments
to Section 4928.17, Revised Code, impose additional
requirements on electric utiIities relating to the tramfer of
assets.

(4) The staff of the Commission has proposed a complete rewrite
of Chapter 4901:1-35, O.A.C., and its incorporated appendices,
which inctude procedural requirements for filing appTications
for an MRO and ESP as well as fRing requirements for such
applications in accordance with SB 221. The staff is also
proposing Chapter 4901:1-36 to establish procedures for the
implementation of transmission riders and Chapter 4901:1-38 to
establish procedures for approving reasonable arrangements
between the electric utitity and customers. Further, the staff is
proposing to rescind Rule 49()].:1-20-16, O.A.C., and revise and
place the existing Commission requirements in a stand-atone
Chapter 4901:1-37 to address electric utility corporate
separation between affiliated entities, as weti as new SB 221
requirements.

(5) The Comm9ssion requesm comments from Interested persons to
assist in the review of staff's proposed Chapters 4901:1-35
through 4901:1-38. Comments should be filed in this docket by
July 22, 2008, and reply comments should be filed by August 1,
2008. Filed comnnee.zts may be viewed on the Commission's
web site by going to www.Mc.gjk,ggy12'UCO. clicking on
D7S, and inserting the case namber, 08-777, in the case look-up
search box. If any entity fiiling comments requires a paper copy
of the comments filed, it shaII file a notice of its request in this
docket. The other conunenters shall serve a copy of the
comments upon the requesting party via email or hard-copy to
the address provided.

OCC Appx. 000008
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(6) The Commission notes that the rules and appendices attached to this
entry are over 40 pages. While the Commission finds that a hard
copy of this entry should be served upon aIl stakeholders, we believe
that rather than mail bard copies of the rules and appendices to the
stakeholders, it would be prudent and more efficient to provide a
web address where the attachment can be accessed. Accordingly,
interested entities can access the attachment by going to the
Commission's web site at www.ouco.ohio.gov1PUCO1Rules. and
clicking on the link to Staffs Proposed Rules for Electric U61ity
Standard Service Offer, Corporate Separation, Reasonable
Arrangements, and Transmission Riders to implement Senate Bill
221. If an entity has questions regarding how to access the
attachment or does not have access to the internet, it may contact the
Convnission's Docketing Division at (614) 466-4095, Monday
through Friday between the hours of 7:30 axn. and 5:30 p.m.

(7) To assist the Cornmission in its evaluation of Siaff`s proposed rules,
the Commission requests that interested parties file with their
comments resporaa's to the following questions.

(a) Should the rules on the competitive bidding process
(Proposed O.A.C. §4901:1-36-03, Appendix A, Part (B))
provide for considerat9on of aiternative products and
approaches to conduchng competitive bidding?

(b) Should the Conunisaion require oonsideration of the value of
lost load in ensuring that customers' and the electric utility's
expectations are aligned as required by Section
4928.143(B)(2)(h), Revised Code?

(c) Should the Commission by rale Invite an electric utaity to
identify in an ESP specific long-term objectives (e.g., objectives
related to the implenu!r ►tation of state policies or meeting
standards conta3ned in S.B. 221), together with milestaam and
metrics for measuring progress? lf so, are there specific tapics
which should be addressed?

(d) With respect to an energy efficiency schedule based on a
reduction in electricity consumption (Proposed O.A.C.
64901:1-38-04 ($)), how should the rales define the baseline
level of customer energy consumption from which a reduction
would be measured?

OCC Appx. 000009
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(e) Should special arrangements provided for in Chapter 4901:1-
38 be applicable onlly to cuatomers of an electiic utllity
providing service pursuant to an electric security plan?

(f) Should there be a cap on the level of inoentives for special
arrangementa authorized pursuant to Chapter 4901:1.38?

It is, therefore,

ORDERED, That public comments on the sta£['s proposed rules be filed in
accordance with fheding (5). It is, frzrther,

ORDERED, That entities acceas the rules and appendices at the above internet site
or contact the Commiseion's Docketing Division. It is fnrther,

OCC Appx. 000010
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ORDERED, That a copy of tbis entry, o+rithout the attachments, be served upon
electric utitity companies regulated by the Commission, competitive retaii electric service
providers certified by the Commiseion, the Office of the Ohio Consumers' Counsel, and all
interested parties of record.

Paul A. CentoleRa

L4LHT
Valerie A. Lemmie

RRG:ct

Entered in the journal

Jtil 0 ,2 M

Rene€j.Jenkine
5ecretary

Cheryl L. Roberto
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Chapter 49M:I-35

13iec6rIc L7t3lity Standard Service Offer

4901:1•35-01 Definftfons.
4901:1-35-02 Purpose and acope.
49}1:1-35-03 Filing and contents of applicatioms.

Appendix A
Appendix B

4901:1-35-04 Service of applicatias ► .
4901:1-36-65 Technical conference.
4901:1-35-06 Heatings.
4901:1-35-07 D9®coverable agreements.
4901:1-35-08 Competitive bidding process requisernents and use of independent

third party.
49M:1-35-04+ Etectric security plan fuel and pnxehased power adjustments.
4901:1-35-10 Annual review of electric secarity plan
49011-35-11 Competitive bidding process ongoing review and xepox#ing

requironvn(g.
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4901:1-35-01 Definitions.

(A) "Application" means an application for standard service offer pursuant to this

(D)

(E)

chapter.

"Commission" means the public utilities commission of Ohio.

"Competitive bidding process" means a bidding process established pmsnant to
sechion 4928.142 of the Revised Code.

"Electric utility" has the same meaning as in division (A)(11) of section 4928.01 of
the Revised Code.

"Eleetric security plan" means an electric utility plan for the supply and pricing
of electric generation service pursuant to section 4928.143 of the Revised Code.

(F) "Market development period" has the meaning set forth in division (A)(17) of
se¢tion 4928.01 of the Revised Code.

(G) "Market-rate offer" means an electric utility plan for the supply and pricing of
electric generation service pursuant to section 4928.142 of the Revised Code.

"Person"rias the same meaning as in division (A)(24) of section 4928.01 of the
Revised Code.

(I) "Rate plan" means an electric utility's standard service offer approved by the
commiss3on prior to January 1, 2009 that established rates for electric service at
the expiration of an electric utility's market developnvent period.

(J) "Standard service offet" means an electric utility offer to provide consumers, on
a comparable and nondiscriminatory basis within its certified territory, all
competitive retail electric services neceasary to maintain essential eleclzic service
to consumers, including a firm supply of electric generation service.

(K) "Slaff" means the staff of the co*v*>;ss+on or its authorized representative.

4902a1-35-02 Purpose and scope.

(A) Pursuant to division (A) of section 4928.141 of the Revised Code, begitudag
January 1, 2009, each electric utility in tt-ds state shall provide consnmers, on a
com.parable and nondiscrlminatory basis within Its certified territory, a standard
service offer (6S0) of all competitive retail electric services necessary to niaintain

1
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essential electric service to consurners, inrluding a firm supply of electric
generation serviee. Pursuant to this chapter, an electric utfifty shaU fiie an
appl9cation for commission approval of an S60. Such application shall be in the
form of an elecixic security plan or market rate offer pursuant to sections
4926.142 and 4928.143 of the Revised Code. The purpose of this chapber is to
establish rules for the form and pmcess under which an electric utility shaU file
an application for an SSO and the comntission's review of that appiication.

(8) The commission may waive any requirement of Chapter 4901:1-35 of the
Administrative Code for good cause shown.

4901:1-85-03 F31fng and contents of applications.

Each electric utility in this state filing an application for a etandard service offer (SSO) in
the form of an electric security plan (ESP), a market-rate offer (MRO), or botly shall
comply with the reqnirements set forth in this rnle.

(A) SSO applications shaU be case captioned as (^C-)OOGEL S6t)). Twenty copies
plus an original of the application shall be filed. The application must include a
complete set of testimony of the electric utility personnel or other expert
witnesses. This testimony shau be in question and answer farmat and shall be in
support of the electric utiliWs proposed application. This testimony shall fully
support all schedules and siprificant issues identified by the electric utility.

(B) An S3O appl4cation that contains a proposal for an MRO shall comply with the
require.ments of appendix A to this rule. An SSO application that contains a
proposal for an ESP shaU comply with the requiaeanents of appendix B to this
rule.

(C) The first application for an S'SO by each electric utility shall inelude an ESP and
shaU be f9led at least one hundred fifty days before the electric utility proposes bo
have such 880 in effect The first appiiaaon may aiso include a proposat for an
MRO. First applications that are filed with the commiesion prior to the effective
date of this rule and that are determin.ed by the commission to be not in
substantive compliance with this nule, shall be refiied at the direction of the
conurkission. T'iie cors7;-iiasioti sttali endeavo,. to ;nake a determination on an
application that substantively conforms to the requirements of this rule within
one hundred fifty days of the filing of such complete application.

(D) Subsequent applications for an SSO may include an ESP and/or MRO; however,
an ESP may not be proposed once the electric utility has implemented an MRO
approved by the commission. An 5,.S0 application that contains a proposal for an

2
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MRO shall comply with the requirements of appendix A to this rule. An 960
application that contains a proposal for an ESf° shall comply with tlte
requirements of appendix B to this rule.

(2) The S80 application shall include a seciion demonstrating that its current
corporate separation plan is in compliance with section 4928.17 of the Revised
Code, Cl.iapter 4901:1-37 of the Administrative Code, and acllieves the policy of
the state as delineated in divisions (A) to (N) of section 4928.02 of the Revised
Code. If any waivers of the corporate separation plan have been granted and are
to be continued, the applicant shall justify the continued need for thase waivers.

(F) A complete set of work papers must be filed with the application. Work papers
must include, but are.not limited to, any and aA documents prepared by the
electric utility for the application and a narrative or other support of assumptions
made in the work papers. Work papers shall be marked, organized, and indexed
according to schedules to which they relate. Data contained in the work papers
should be footnoted so as to identify the source document used.

(G) All schedules, tariff sheets, and work papers included in the application must be
available in spreadsheet, word processing, or an eleclxonic non-image-based
format compatible with personal computers. The electronic form does not have
to be filed with the application but must be made available within two business
days to staff and any intervening party that requests it,

4901a1-35-94 Service of application.

(A) Concuirent with the filing of a standard service offer (SSO) application and the
filing of any waiver requests, the elechric utility shall provide notice of proposed
filings to each party in its most recent SSO or, if this is its first SSC3 filing, then its
last rate plan proceeding. At a m9nimum, that notice shall state that a copy of the
application and any waiver requests are available through the electric utility's
and commission's web sites, available at the electric utility's main office,
available at the conunission's offices, and any other sites at which the electric
utility will maintain a copy of the application and any waiver requests.

i$) The eteewe utility shall provide copies of the application upon request, without
cost, and within a reasonable period of time.

3
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49011-35-05 Technical conference.

Upon filing of a standard service offer (SBCJ) app3ica.ti.on, the connnission, legal director,
deputy legal director, or atturney examiner shall schedule a technical conferesue. The
purpose of the teclmical conference is to allow interesbed persons an opportunity to
better understand the electric utility's applfcation. T'tie electric utility will have the
necessary personnel in attendance at this conference so as to explatn, among other
th4ngs, the structure of the fding, the work papers, the data sources, and the manner in
which methodologies were devised. The conference will be held at the commission
offices, vnless the conunission, legal director, deputy legal director, or attorney
examiner determines otherwise.

4901:1-36-O6 Hearings.

(A) After the fititig of a standard service offer applicadon that conforms with the
conimission s rules, the commission shalt set the matter for hearing and shall
publish natice of the hearing one time in a newapaper of general circulation in
each county in the electric utility's certified fieriitory. At such hearing, the burden
of proof to show that the proposais in the application are just and reasonable and
achieve the policy off the state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code shall be upon the electric utffity.

(B) Interested pmms wishing to participate in the hearing shaII file a motion to
intervene no later than thirty days after the issuance of the entry scheduEing the
hearing, unless ordered otherwise by the commission, legal director, deputy
legal dix+ector, or attorney exam9ner. This rule does not prohibit the fiting of a
motion to intervene and conducting discovery prior to the Issuance of an entry
schedulfng a hearing.

4901;1-35-07 I3iscoverable agreenaenls.

Upon submission of an appropriate discovery request during a proceeding establishing
a standard service offer, an electric utility shall make available to the requesting party
every contract or agreement that is betweea the electric utility or any of its affiliates and
a party to the proceeding, consumer, electric service company, or political subdivision
and that is relevant to the proceeding, subject to such protection for proprietary or
confidential information as is detennined appropriate by the conunission.

4
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4901:1-35-08 Competitive bidding process requiremenis and ssse of independent
third party.

(A) An electric utifity proposing a market-rate offer in its standard service offer
application, pursuant to section. 4928.142 of the Revised Code, shall propose a
plan for a competitive bidding procesa (CBP). The C$P plan shall compiy with
the requirements set forth in appendix A to rnle 49a1:1-35-03 of this chapter. The
electrlc utility shall use an independent third party to design an open, fair, and
transparent bid solicitation; to administer the bidding process; and to oversee the
entire procedure to assure that the CBP complies with the CBP pl'an. The
independent th9rd party shall be accountable to the commission for all design,
process, and oversight decasions. Any modifications or additions to the C.'BP
made by the independent third party shalt be subrnitted to staff prior to
implementation. The independent third party shalt incorporate into the
solicitation such measures as the Commission or fts staff may prescribe, and shall
incorporate izrto the bidding process any direction the Commission may provide.

(B) Immediately upon the completion of the bidding process, the independent ttrird
party ahall submit a report to the commission summarizing the results of the
CBP. The report sw include, but not be iimited to, the following items:

(1)

(5)

(6)

(7)

A descriptfon of the conduct of the bidding process, including a disenssion
of any aspects of the process that could have adversely affected the
outcome.

The level(s) of oversubscription for each product.

The number of bidders for each product.

The percentage of each pmduct that was bid upon by persons other than the
electric utility.

The indeQendent third parWs evaluation of the submitted bids.

The independent third party's final recommendation of the least cost
winning bidder(s).

A listing of the retail rates that would result from the least cost winning
bids, along with any descriptions, formulas, and/or tables necessary to
demonstrate how the conversion from winning bid(s) to retail rates was
accomptished.
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(C) The electric utility shall provide access to staff and any consultant hired by the
coenn►ission to assist in review of the CBP of any and all data, information, and
conununicatioris pertaining to the bidding process, on a real time basis,
regardless of the confidential nature of such data and information

(D) The commission shall make the final selection of the least-cost winning bidder(s)
of the CBP. The commission may rely upon the information provided in the
independent third party's report in nnaking its selection of the least-cost winnnig
bidder(s) of the CBP.

4901:1-35-09 Elec4ric secarity plan fuel and purchased ponver adjustments.

(A) Sach electric utility for which the commission has approved an electfic security
p}an (8SP) which includes automatic adjnstcnents under diviston (Bx2)(a) of
section 4928.148 of the Revised Code sball file for such adjustments 9n accordance
with the provisions of this rule.

(B) The electric utility shall calculate a proposed quarterly adjustment based on
projected costs by filing an application four times per year. The staff s1a1I review
the quarterly filing for completeness and computational accuracy. If staff raises
no issues prior to the date the quarterly adjustanent is to become effective, the
rates shall become effective on that date. Although rates are to be adjusted and
provided on a quarterly basis, the cast information shall be summarized monthly.

(C) On an amnual basis, the prudenoQ of the costs incu.nred and recovered through
quarterly adjustments shall be reviewed in a separate proceeding outside of the
autornatic recovery provision of the electric utility's ffiP. The proceas and
timefranroes for tliat separate proceeding shall be set by order of the commission,
the legal director, deputy legal dnvetor, or attorney exaaniner.

(D) The commission may order that consultants be hired, witfi the costs billed to the
eleciric utdity, to conduct pradence andJor financiat reviews of the costs
ineurred and recovered through the quarterly adjustments.

49Mr1354U AnnuaY review of eleetrie serurity pian,

(A) Within ninety days after the end of each annual period of an electric utility's
electric security plan (ESP), the eleclxic utility shall make a separate filing with
the commission demonstrating whether or not any rate adjustments autharized
by the commission as part of the electric utility's ESP resulted in excessive
earnings during the review period as measured by division (P) of section

6
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4928.143 of the Revised Code. The electric ut'slity's filing shall include the
informaEion set forth in appendix B to rule 4901:1-35-03 of this chapter as it
relates to excessive earnings.

(B) Any person may file comments to the electric utfiity's #)ling made pursuant to
paragraph (A) of this rule within thirty days of the filing.

(C) Based upon the above fiiings, if the commission fmds that there are reasonable
grounds that such adjushnents, in the aggregate, may have resulted in significant
excess earnings for the electric utility, the commission may set the matter for
hearing.

4903:1-35-31 Competitive bidding process ongoing review and reporting
requirements.

(A) The initial MRO iu►plemented by each electric utility subject to the provisions of
division (D) of section 4928.142 of the Revised Code shall include a blended price
for eleciric generation services.

(B) Once a competitive bidding process (CBP) plan subject to a price blendiag period
is approved by the commission pursuant to section 4928.142 of the Revised Code,
the electric utility shaIl fite its proposed adjustments to the standard service offer
(raSO) portion of the blended rates of its CBP in a filing to the commission on a
quarterly basis (quarterly fUing) for the duration of the prlce blending period of
the CBP plan, on specific dates to be detera uned by the commission.

(1)

(2)

The quarterly filing shall include a separate listing of each cast or cost
component including costs for fael, purchased power, portEolio
requirements, and envirorunental compliance, in comparison with the costs
or cost componente uuicluded in the most recent SSO and the pneviously
existing level of each cost. Any offsetting benefits, as defined in division (D)
of sectfon 4928.142 of the Revised Code, obteined in the specified cost areas
shalt be listed separately and be used to reduce the cost levels requested for
recovery. Rates are to be adjusted on a qvarterly basis. The cost
inforamation shall consist of monthly data submitted on a quarterly basis.

The quarterly filing sha21 include any descriptions, formulas, and/or tables
necessary to show how the adjusted cost levels are tranalated into blended
CBT'rates.

7
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(3) The electric utility shall provide projections, ixt its quarterly filing, of any
impacts that the proposed adjustments wiIl have on its retimt on common
equity.

(4) The staff shall review the quarterly filfng for completenesa and
computational accuracy. If the staff raises no issues prior to the date the
quarterly adjustment is to become effective, the rates shaU become effective
on that date.

(C)

(5) On an annual basis, or other basis as determined by the commissfon, the
prudence of the costs incurred and recovered fhrough quarterly adjusiments
to the electric utility's SSO portion of the blended rates shall be reviewed.
The commission shall determine the frequency of the review and shall
establish a schedule for the review process. The cottunission may order that
consultants be hired, with the cost to be biiled to the company, ta conduct
prudence and/or finanaal reviews of the costs incurnmi and recovered
through the quarterly adjustments.

Tf the CBP plan is approved by the commission subject to a price blending period,
approximately one year after filing the CBP plan, and annually thereafter for the
duration of the price blending period of the CBP plan, on dates to tie deternmined
by the coaunission, the electric utility shal! file an annual status report on its CBP.

The annual status report shaIl provide a general statement about the
operation of the C'BP to date. The annual status report shaII also provide a
sursmary of generation service obtained via the C'BP during the period
under review, and impacts of the cost of the CBP service and the resulting
blended rates on the electric utitity's customers.

The annual status report shall describe any defaults and/or other difficulties
encountered in obtaining generation ser+r;ue from wintiing bidder(s) of the
CBP, and describe in detail actions taken by the elactric utility to remedy
such situations.

(1)

(2)

(3) The annttal status report shall desmbe the condition and significant
developments of the wholesale electric generation and transmissicn market
during the year covered by the report, and any deveiopments in those
markets anticipated and/or known for the following year.

(4) The annual status report shall describe the financ9al condition of the electric
utility, its current return on common equity, and the return on common
equity of publicly traded companies tlult face comparable business and
fmancial risk. The electric utility sball show that its earnings under the price
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(5)

blending pexiod have not been significantly excessive as compared with
similarly situated companies. htformation submiteed by the electric utility
shall include, but not be limited to, balance sheet infornnat4an, income
statement infoamation, and capital budget requirements for future
in.vestments in Ohio. This information should be provided for generation,
transmission, and distribution for the electric utility and its affiliates, as well
as functionalized as to distribution, transmission, and generation activities.
Additionally, the electric utility shall provide testimony and analysis
demonstratu►g the return on equity that was earned by publicly traded
companies that face comparable business and financial risksas the electric
utility.

If in an emergency situation the electric utility claims that its financial
integrlty is threatened by the operation of the C8P pr3ce blendiag period, It
shall demonstrate its ctaim through information and data f31ed in its annual
status report.

(6) The electric uti3ity shall discuss, in its annual status report, upcoming
solicitations to be conducted pursuant to its approved GBP plan Any
deviations or modificatioms of the approved CBP plan being requested by
the electric utility shall be described in detail, with spacific rationale
provided for every such deviation or modification requested.

(7) The annual status report shall describe the biended phase-in rates projected
to be charged to its customers under the continuatlon of the CBP plan, as
modified pursuant to paragraph (B)(6) of this rrxle. The rabe projections shaU
shaw the existing and profected generatieat service price(s) blended with the
CBP determined rates and projectect CBP deter.mined rates, and any
descriptions, formulas, and/or tables necessary to show how the blending is
accomplished. The projected blerideci phase-in rates sha11 be compared in
the aruuiai status report to the exist3ng blended phase-in rates.

(8) The annual report shall include a status report of the market conditions
necessary and prerequisite fax a utility to propose an MRC3 - nacnely,
whether prices for each service necessary for a winning bidder to fulfill its
contractual obligations resnlting from the CBP are published for at least two
years in the future, whether the electric utility or its affiliate stiIl belongs to
an RTO, and whether the RTOs market monitorIng function has mitigatlon
authority over the transacfions resulting from the CBP.

(9) The commission, legal director, deputy legal director, or attorney examiner
aha'B deternvne the level of review required for any information, plans, or

9
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(D)

requests set forth in the annual status report, and set any necessary
schedules tirough an entry.

If the CBP plan is approved by the commission without the requirement of a
price blending periad, or after the expiration of any such required price blending
period, on an annual bas9s, on dates to be determined by the commission, the
electric utiiity shall file an annual CUP report with the conunission.

The annuai CBP report sball provide a general statement about the
operation of the CBP to date, The annual CBP report shaii aiso provide a
summary of generation service obtained via the CBP during the period
under review, and impacts of the cost of the CBP on the electric utility's
customers' rates.

(1)

The annual CBP report sFiall descen"be any defaults or other diffieuities
encountered in obtaining generation service from winning bidder(s) of the
CBP, and describe in detaii actions taken by the eteetric utility to remedy
such situations.

(2)

(3) The annuai CBP report shail describe the condition and significant
developments of the whoiesale electric generation and transmission market
during the year covered by the report, and any developments in those
markets anticipated or known for the following year.

(4) The eleciric utiiity shall discuss, in its annual C'BP report, upcoming
soTseitations to be conducted pursuant to its approved CBP piarL Any
deviations or modifications of the approved CBP plan being requested by
the electric utility sha1I be described in deteii, with spacific rationaie
provided for every such deviation or modification requested.

(5) The commisaion, iegai director, deputy iegai director, or attorney examiner
shaII determine the level of review requa-ecl for any inforaiation, pises, or
requests set forth in the annual CBP report, and set any neceasary eclieduies
through an entry.

10
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Appendix A

Requirements for Market-Rate Offers

(A) The following elecfric utility requfrements are to be demonstrated in a separate
section of the standard service offer (SSO) appllcation proposing a market rate
offer (MRO):

(1) The electric utility shall establish one of the foilowing: that it, or its
tranemission affiIfate, belongs to at least one regional transmission
organization (RTO) that has been approved by the Federal 8nergy
Regalatory Commission; or, if the elechic utility or its traaoniission
affiliate does not belong to an RTO, then the electric utility shall
demonstrate that alternative conditions exist with regard to the
transmission system, which include non-pancaked rates, open access by
generation suppliers, and fuR interconnection with the distribution grid.

(2) The electric utility shall establish one of the following: that its RTO retains
an independent market monitar that has the ability to identify any
potential for a market partfcipant to exercise market power in any energy,
capacity, andjor ancillary service markets necessary for a winn9ng bidder
to fulEili the contractual obligations nesulting from the CBP, whether such
market is ad.min9atered by the RTO or whether it is a bilateral market
necessary for a winning bidder to fulfill the contractual obflgations
resulting from the CBP, by virtue of access to the RTO and the market
participant's data and persoanel, and that has the authority to mitigate the
conduct of the market particfpants so as to prevent or preclude the
exercise of market power by any market participant; or, if no such market
snonitor exiata, the electric utility sha'll demonstrate that an equivalent
funnction exists which can monitor, identify, and mitigate conduct
associated with the exercise of market power.

(3) The electric utility shall, demonstrate that an lndependent and reliable
source of electricity pricing 9nformation for any product or service
necessary for a winning bidder to fulfill the contractual obligations
resulting from the CBP is publicly available. The information may be
offered through a pay subscription service, but the pay subscription
service slhalt be available to any person requesting it, and the information
shall be sufficiently reliable and available for use In a proceeding before
the commission. The published information shall be relevant to the
electric ut9tity's electricity market, and shall identify pricing of on-peak
and off_peak energy products that represent contracts for delivery,
encompassing a time frame beginning at least two years from the date of
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(B)

the publicaticm. The published information shall be updated on at least a
monthly basis.

Prior to establishing an MRO under division (A) of section 4928.142 of the
Revised Code, an electric utility shall fiie a plan for a competiti.ve bidding
process (CBP) with the commission. Each CBP plan that is to be used to establish
an MR() shalt inel.ude the foliowing.

(1) A complete description of the CBP plan and testimony explaining and
supporting each aspect of the C'BP plan.

(2) Pro forma financial projections of the effect of the CBP plan's
implementation upon generation, transmission, and distribution of the
electric utifity or its affiliates for the duration of the CBP plan.

(3) Pmjected genelafion, tranemisaion, and distribution rate impacts by
customer elass and rate schedules for the duration of the CBP plan.

(4) Pxovisions for an open, fair, and tranaparent competitive solicitation of the
generation services necessary to serve the customer load that is the sub(ect
of the CBP.

(5) Detailed descriptions of the customer load(s) to be served by the wiruiing
bidder(s), and any known factors that may afEect customer loads. The
descriptions shall include, at a minimum, load subdivisions defined for
bidding purposes, load and rate class deamiptions, customer load profiles
that include historical hourly load data for each load and rate class for at

least the two most recent years, applicable tariffs, historical shopping
behavior, and plans for meeting targels pertauung to load reductions,
energy efficiency, renewable energy, advanced energy, and advanced
energy technoiogies.

(6) Detaded descriptions of the generation and related services that are to be
provided by the winning bidder(s). The descriptions shall include, at a
minimua9, capacity, energy, transmission, ancillary and resource
adequacy services, and the term during which generation and related
services are to be provided. The descriptions shall clearly indicate which
services are to be provided by the winning bidder(s) and which services
are to be provided by the electric utiIity.

(7) Draft copies of all forms, conttacts, or agreements that must be executed
during or upon completion of the CBP.
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(8) A clear description of the proposed methodology by which aIl bids would
be evaluated, in sufficient detail so that bidders and other observers can
ascertain the evaluated result of any bids or potential bids.

(9) A clear description of the methodology by which the electric utdity
proposes to convert the wicu-dng bid(s) to retail rates of the eleciric utttity.

(10) If applicable, a description of the electric utility's p.ruposed blend3ng of the
CBP rates pursuant to division (D) of seclion 4928.142 of the Revised
Gode. The proposed blending shall show the generation service price(s)
that will be blended with the CBP determined rates, and any descriptions,
formulas, and/or tables necessary to show how the blending will be
accomplashe.i. The proposed blending shall show aIl adjustments, to be
made on a quarterly basis, facluded in the generation seraice price(s) that
ilie etectx3c utdity proposes for changes in costs of fuel, purchased power,
portfolio requirements, and environmental compliance incurred during
the blending period. The electric utility s'hall provide its best cuaent
estimate of anticipated adjustment amounts for the duration of the
blending period, and compare the projected adjusted generation service
prices under the CBP plan to the projected adjusted generation service
prices under its proposed etectric secarity plan.

(11) The electric utitity's application to establish a C"BP shall inciude such
informagon aa necessary to demonstrate whether or not< as of July 31,
2006, the eiecbric utility directly owned, in whole or in part, operating
electric generation facilities ttfat had been used and useful in the state of
Ohio.

(12) The CBP plan shall provide for funding of a consul.tant that may be
selected by the commission to assess and report to the commission on the
design of the solidtation, the oversight of the bidding process, the clarity
of the product defu►itiar4 the fairness, openness, and transparency of the
solicitation and bidding prooess, the market factoxs that could affect the
solicitation, and other relevant criteria as directed by the commission.

(13) The electaic utility may prQpose, as part of its CBP plan, a portfoflo
approach to the procurement of SSO generation supply, including such
aspects as staggered procurements and spot solicitations during peak
periods.

(14) 'Phe initial fitbtg of a C8P plan shail include a detailed account of how the
plan achieves the policy of this state as delineated in divisions (A) to (N)
of section 4928.02 of the Revised Code. Following the initial filin.g,
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subsequent filings shall include how the state policy is advanced by the
plan.

(C) The electric utility shall provide a description of its corporate separation plan,
adopted pursuant to section 4928.17 of the Revised Code, Including but not
lim4ted to, the current status of the corporate separation plan, a detailed list of all
waivers previously issued by the Commiss[on to the electric utility regarding its
corporate separation plan, and a tirneline of any anticipated revisions or
amendments to Its current corporate separation plan on file with the
Commission puisuant to Cbapter 4901:1-37 of the Admuiistrative Code.

(D) A description of how the eleclxic utility proposes to address govc:nunental
aggregation programs andd implementation of divisions (i) and 0) of section
4428.20 of the Revised Code.
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Appendix B

Requirements for Electrir Security plans

Each filing for an electric security plan (BSP) shall include the following.

(A) A complete description of the ESP and testirnony explaining and supporting each
aspect of the 13SP.

(B) Pro forma finatx^alpmjecti.ons of the effect of the F-%'s implementation upon
the electric utility for the duration of the BSP.

(C) ProJected rate impacts by customer class/rate schedules for the duration of the
FBP.

(D) 'Phe electric utilfty shall provide a description of its corporate separation planr
adopted pursuant to section 4928.17 of the Revised Code, includin& but not
limited to, the current status of the corporate separation plan, a detailed list of all
waivers previously issued by the Coxnmission to the electric utility regarding its
corporate separation plan, and a timeline of any anticipated revisions or
amendments to its current corporate separation plan an fite with the
Commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(B) Division (A)(2) of section 4928.31 of the Revised Code required each electric
utility to fite an operational support plan as a part of its electric transitfon plan.
Fsach electric uti<ity shait provide a statement as to whether its operational
support plan lias been iatplemented and whether there are any outstanding
problems with the implementation.

(F) A desaription of how the electric uttility proposes to addrem governmental
aggregaifon programs and implementation of divisions (I) and Q) of section
4928.20 of the Revised Code.

(G) A description of the effect on large-scale governmental aggregation of any
unavoidable generation charge propossd to be established in the ESP.

(H) The Initial filing for an ESP shall include a detailed account of how the ESP
achfeves the policy of this state as delineated in divisions (A) to (N) of secdon
4928.02 of the Revised Code. FoIIowing the Initial filing, subsequent filings shall
include how the state policy is advanced by the A,SP.
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^^ Information

Division (B)(2) of Section 4928.143 of the Revised Code authorizes the provision or
inclusion in an ESP of a number of features or mechanisms- To the extent that an
eiectric utifity includes any of these features 4n its BSP, it should file the corresponding
information in its application.

(A) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the automatic recovery of fuel, purchased power,
and certain other specified cosis. An application inc[uding such provisions sliatl
imclude, at a miniaxum, the infortnation described below;

(B)

(1) The type of cosk the electric utility is seeking recovery for under division
(B)(2) of section 4928.143 of the Revised Code including a suxmnary and
detailed deacription of such cost The description shall include the plant(s)
that the cost perFains to as well as a nanrative per+sina g to the elechic
utility`s procvrement policies and procedures regarding such cost.

(2) The electric ut3lity shall include in the application, as an offset, any
benefits available to the electric utility as a result of or in connection with
such costs including but not limited to profits from emission allowance
sales and profits from resold coal contracts.

(3) Demonstration by the electric utility that the cost as deBned was
prudently incurred as required under division (B)(2) of se¢tion 4928.143 of
the Revised Code.

(4) The specif•ic means by which these costs will be recovered by the elect<ic
uti2ity. In this specil'ication, the electric utility must ciearly distinguish
whether these costs are to be recovered from aIl disiribution customers or
only from the customers taking service under the ffiP.

(5) A complete set of work papess supporting the cost must be filed with the
application. Work papers must include, but are not limitecl to, any and all
documents prepared by the electric utility for the application and a
narrative and other support of assamptions made in completing the work
papers.

Divisions (S)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code,
authorize an eiectric utllity to include unavoidable surcharps for construction
expenditures or environmentaI expenditures of generation resources. Any plan
which seeks to impose surcharge under these provisions shatt include the
following sectlons, as appropriate:
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(C)

(1) The application mustinciude a description of the projecUed costs of the
proposed facility and an integrated resource plan, demonstrating the need
for the proposed facility, which has been previously approved by the
commi.ssion

(2) The application must also include a proposed process, subject to
modification and approval by the Coanmisafon, for the competttive
bidding of the conatruction of the facility unless the Commission has
previously approved the proceas for competitive bidclix ►g of that specific

facility.

(3) An application which provides for the recovery of a reasonable allowance
for construction work In progress shall include a detailed description of
the actual costs as of a date certain for which the applicant seeks recovery
and a detailed description of the impact upon rates of the proposed
surcharge.

(4) An appllcation which provides recovery of a surcharge for an electric
generation facility shall irdude a detailed description of the actual costs,
as of a date certain, for which the applicant seeks recovery and a detailed
description of the impact upon rates of the proposed surcharge.

Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric
utility to include terms, conditions, or charges related to retail shopping by
customers. Any application which includes such terms, conditions or charges,

shaIl include, at a mmttnum, the following infaimation:

(1)

(2)

A listing of all coutponents of the ESP which would have the effect of
preventing, limiting, inhibiting, or incentivizft customer shopping for
retail electric gerueration service. Such components would include, but are
not limited to, teraLq and conditiams re]ating to shopping or to iehuning to
the standard service odfer and any unavoidable charges. For each such
component, an exp]anation of the component and a descriptive rationale
or a quantitative justification sha21 be provided.

A listing and description of any charges, otYier than those associated with
generation expansion or eavironmental investment under divisions
(B)(2)(b) and (B)(2)(c) of section 4926.143 of the Revised Code, which wilI
be deferred for future recovery, together with the carrying costs,
amortization periods, and avoidabftity of such charges.
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(3) A listing, description, and quantitatsve justificatim of any unavoidable
charges for standby, back-up, or supplemental power.

(D) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for automatic irtcreases or decreases in any
component of the standard service offer price. Pursuant to this authority, if the
ESP proposes automatic increases or decreases to be implemented during the life
of the plan for any companent of the standard service offer, other than those
covered by division (B)(2)(a) of section 4928.143 of the Revised Code, the electric
utiiity must provide in its application a description of the component, the
proposed means for changing the component, and the proposed means for
verifyiing the reasonableness of the ahange.

(B) Division (B)(2)(0 of section 4928.143 of the Revised Code authorizes an electric
utflity to include provisions for the securitization of authorized phase-in
recovery of the standard service offer price. If a phase-in deferred asset is being
securitized, the electric utility shall provide a description of the securitization
instrument and an accounting of that securitization, ineluding, the deferred cash
flow due to the phase-in, canrying cbarges, and the incremental cost of the
secaritization. The electric utdity wM also deacrlbe any efforts to minimize the
incremental cost of the securitization. The electric utility shalt provide alI
documentation associated with securitization, including but riot liinited to, a
sattunary sheet of tern+s and conditions. The electric ut►lity shall also provide a
comparison of costs aswciated with securitization with the costs associated with
other forms of financing to demonstrate that securit9aation is the least cost
strategy.

(F) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric
uiiiity to include prov5aaons relating to transmission and other specified related
services. Moreover, division (A)(2) of section 4928.05 of the Revised Code etates
that, notwithshanding Chapters 4W5 and 4909 of the Revised Code, commiasion
authority urtder this chapter shatl include the authority to provide for the
recovery, through a reconcilable rider on an electric distribution utility's
distribution rates, of all transmission and transmission-reLated costs, including
anciflary and congestion costs, imposed on or charged to the utili.ty by the federal
energy regulatory commission or a regional tranamission organization,
independent transmission operator, or sirnftar organization approved by the
federal energy regulatory cornmi®sion.

Any utifity which seeks to create or modify its transmission cost recovery rider in
its &SP shall file the rider in accordance with the requiremeents delineated in
Chapter 4901:1-36 of the Administrative Code.
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.5.

Division (B)(2)(h) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for alternative regulation mw1mn;am or programs,
relating to disfribution service as part of an ESP. Wh91e a number of niechan+m4
may be combined within a plan, for each specific mechanism or program, the
electric utility must provide a narrative explanation and information to a]low,
appropriate evaluation of the proposaL In general, and to the extent applicabie,
the electric ut•ility should include, for each separate mechanism or program,
quantification of the estimated impact on rates over time and on the electtic
utdity's finances over time. Specific requirements for infrastructure
modernization plans iaulude the following:

(1) The application shall include a desciiption of the infrastruchue
modernizatioon plan, including but not limited to, the type of technology
and reason chosen, the portion of service territory affected, the percentage
of castomers directly Impacted (non-rate impact), and the iznple.mentation
schedule by geographic location and/or type of activity.

(2) The application shaIl include a description of the benefits of the
infrastrncture modernization plan (in total and by activity or type),
inoluding but not Iimited to, the impacts on eu,rrent reliability, the number
of circuits impacted, the number of customers impacted, the timing of
impacts, whether the impact is on the frequency or duration of outages,
whether the infrastructYUe moderntaation plan addresses primary outage
causes, what problems are addressed by the infrastructure modernization
plan, the resulting dollar savings and additional costs, the activities
affected and related accounts, the titning of savings, other customer
beneFits, and societal benefits.

(3) The application shall include a detailed description of the costs of the
infrastructwe modernization plan, including abrealcdown of capital costs
and operating and maintenance expenses, the revenue requirement,
including recovery of stranded investment related to n+placement of un-
depreciated plant with new technology, the impact on custorxm bills,
service disruptions associat+ed with plan implementation, azul description
of (and dollar value of) equipment being made obsolescent by the plan
and reason for early plant retlrement.

(4) The application shall include a detailed description of any proposed cost
recovery mechaniam, including the components of any regulatory asset
created by the infrastructure modernization plan, the reportuRg structure
and schedule, and the proposed process for approval of cost recovery and
itxxease In rates.
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(5) The application shail include a detaited explanation of how the
infrastructure modemization plan aligns customer and electric utility
reliability and power quality expectations by customer class.

Division (B)(2)(i) of section 4925.143 of the Revised Code authorizes an electric
utility to inciude provisions for economic development, job retention, and energy
efficiency programs. Pursuant to this section, the electric utility shall provide a
complete description of the proposal, together with cost-benefit analysis or other
quantitative justification, and quantification of the program's projected impact
on rates.

Addiuonal Required it^forfnation

(A) Divisions (E) and (F) of section 4928,148 of the Revised Code provide for tests of
the ESP with respect to excessive earnings. Division (E) of section 4928.143 of the
Revised Code is applicable only if an BSP has a term exceeding tluee years, and
would require an earnings de+er*+**+ation to be niade in the fourth year. Division
(P) of section 4928.143 of the Revised Code applies to any HSP and examines
earnings aftier each year. In each case, the burden of proof for demonstrating that
earnings are not excessive is borne by the electric utility. For this demonstration,
at a minimum, the electric utility shall provide the following infonnation for the
total electric utility as well as funetionalized as to distribution, transmission, and
generation activities:

Balance sheet information.

Income statement infosmaticm.

Capital budget requi rements for future commitbed investments in ©hio.

(B) The electric utility shall provide testimony and analysis demnnstrating the return
on equfty that was eanied during the same period by publicly traded companies
that face camparable business and finazhcial risks as the electric utiliity.
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4961:1-36-41 Definiti.ons.

(A) "Application" means an application for a tranarnassion cost recovery rider
pursuant to this chapter.

(B) "Commission" means the pnblic utilities cornmission of Ohio.

(C) "Blectric utility" has the same meaning as in div3sion (A)(11) of section 4928.01 of
the Revised Code.

(D) "Staff" means the staff of the comnnission or its authorized representative.

4901:1-36-02 Purpose and scope.

(A) This chapter authorizes an electric utility to recover, through a reconcilable rider
on the electrIc utility's rates, all transniission and transanission reiated costs,
including ancillary and congestion costs, imposed on or charged to the utility by
the federal energy reguiatory commission or a regional transmission
oro nization, independent transmission operator, or similar organization
approved by the federal energy reguiatory comniission.

(B) The commission may waive any requirement of Chapter 49011-36 of the
Adn-dnislrative Code for good cause shown.

49011-36-03 Application.

(A) fiach electcic utility which seeks recovery of transaeission and transmivsion-
related costs shall file an application with the commission for a transmission cost
recovery rider. The initial application shall include all information set forth in
the appendix to this rule.

(B) Each electric utiiity with an approved transmission cost recovery rider shall
update the rider on an annual basis pursuant to a schedule set forth by
conm-inion order. Bach application to update the transmission oost recovery
rider shaii include all information set forth in the appendix to this rule.

(C) The conuniasion may order that consultants be hired, with the costs biIled to the
electiic utility, to conduct prudence andJor financial reviews of the costs
incurred and recovered through the transm'sssion cost recovery rider.

(D) Each annual application to update the iranamission cost recovery rider shaIl be
made seventy-five days prior to the proposed effective date of the updated rider.
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(E) If at anytime during the period between annual update filings, the electric utility
or staff determines that costs are or will be substanNally different than the
projected amounts included in their previous appfication, the electric utility stiall
file an interim application to adjust the transmission cost recovery rider in order
to avoid excessive carrying costs and to min'um»e rate impacts for the foIIowing
update filing.

(F) Affected parties may file detailed comments on any issue conceming any
application filed under this rule within th9rty days of the date of the filing of the
application

4901:1-36-04 Limitations.

(A) The transmission cost recovery rider costs shall be reconcIIable on an annual
basis, with carrying charges to be applied to both over and under recovery of
costs.

(B)

(C)

The transKnission cost recovery rider shall be avoidable by all customers who
choose alternative generation suppliers.

The transmission cost recovery rider shall indude only federal energy regulatory
commission approved transmission, ancillary service, and other regional
transmission organization related charges that the electric utility is not
recovering in any other schedule or rider included in the electric utility's tariff on
file with the commission.

4901:1-36-05 Hearinge.

Unless otherwise ordered by the commission, the legal director, the deputy legal
director, or the attorney examiner, the commission shaIl approve the application or set
the matter for hearfng within seventy-five days after the filing of a cornplete application
under ttiis chapter.

4901:1-36-06 Additional informat4on

On a biennial basis, the electric utility shall provide additional information in its annual
application detailing the electric utility's policies and procedures for minimizing any
costs in the transmission cost recovery rider where the electric utility has control over
such costs.
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Append'nc

Schedule

J.D.

Schedule Name
an_dReqWm Data

A 1 Copy of proposed tariff echedulrs
A-2 Copy of redtined cenxvnt terlff schedules

B-1 Summary of Total F'mjeceed Trensrolssion Coata
Provlde the total forecaeted cost for each coet componant
Provide all costs, including, 6ut not limimd to, costs related to ttetwork Integration tranemiesion service,
andBary seivira tegionat tranemission orgatdzadon, and noncWatiamadjustncent.
Indicate whether each componentla eneW or deannef related.

B-2 StimmaryofCurcentvessesPmposedTnatwmisafonRevenues
Pmvide a table that indudea bdllingdcteiminants for each claeaappleed to current inuasm*aion costremvery
Hder rAtea and praposed tranmiUeslon eost recovery rider rates, tneluding current and pmpoeed class
nwauPS, and ft dollar and perantAge differencea.

11-3 Summary of Current and Propoeed Rates
por eath rate clase provtde the cnrrent tmnemiasioncost recovery rider rate and propoaed hanamiaetoncoat
reoovery rider mte, the doBar diffeeenoe, and pemenfege clemga.

Grapha
Poz gwh coet component provkfe a bar gtaph of quartely ectual tcare,mtaston costrecovery rtder rnets
beginning January 06.
Also tnclude the origtmal prajec6ed ooet for each quarter.
Alw include the next period pxojecdouis on the grapk

B 5 Typial BiR Comparlsons
Provide a typteal 6ig comparbon for each rate schedule affiac6ed by the proposed adjuetaretta to the
trammdseion cost recovery rider.

G1 pmJacted Tmnami.ssion Cost Recovery Rider Costs
For each coct component inelude dia monthty projecxd transmfsatoncostnecovery rider oost

C-2 For each rate acY,eduleprovide the monthly projecied caat

C•8 Pcovide the projected traramiadon cost t®covery rider rate wlcolations.
Pmvide aIInaceseary support for 8m mt® mkufadons,lnchrd6tg euppm't for damand and energy
allnreeme

D-1 [toconciBetion Adjuetrstent
FYovide actaal tranamiselon caet reesvery rEder costs for each rompoamd used to calculde the reconciliation
adjueiment

D-2 F'rovlde sr.onthiy revenues eoBeztad h-oz escia saM sckeduis.
D-3 Pmvide monttily over and under recovery amounte.

Include aU additional and necessary schedules for nupport, 6uluding, but not Bmited to:
°Carryin8 coatcaaculation
42econciBetion of thronghput to company ftnencfat records.
"Reconctliadon oFone moneh's blB from RTO toFhiaadel Reaorda of dte c»mpany.
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Chapter 4901:1-37

Corporate Separation

4901:1-37-01 Definitions.
4901:1-37-02 Purpose and scope.
4901:137-03 Applicability.
4901:1-37-04 General provisions.
4901:1-37-05 Application.
4901:1-37-06 Revisions and amendments.
4901:1-37-07 Access to boolcs and records.
4901:1-37-08 Cost allocation manual {CAM).
4901:1-37-09 Sale or transfer of genemting assets.
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NlW CHAPTBR
(rescind 4901:Y-20-26)

490101-37-01 Definitions.

(A) "Affiliates" are companies that are related to each other due to common
ownersliip or control. The affiliate standards shall atso apply to any intemal
nvewrhant function of the electric utllity whereby the electr3c utility provides a
competitive service.

"Comaussion" means thepublic utilities commfssion of Ohio.

"Competitive retail electric service provider" means a provider of a competitive
n:tai[ electric service as defined In division (A)(4) of section 4928.01 of the
Revised Code.

"Electric services company" means an electric light company that is engaged on
a for-profit or not-for-profit basis in the business of supplying or arranging for
the supply of only a competitive retait electric service in this state. "Electric
services company" includes a power marketer, power broker, aggregator, or
ia.dependent power producer, but excludes an electric cooperative, municipal
electric utitity, govenunental aggregator, or billing and coIlection agent.

(B) "Electric utitity" has the sarne meaaing as in division (A)(11) of section 4928.01
of the Revised Code.

(D)

(F) "Employees" are all full-time or part-time employees of an electric utility or its
affiliates, as weII as consultants, independent eantractors, or any other persoms
performing various duties or obl3gations on behalf of or for an eleckrfc utility or
its affiliate.

(G)

(MI

•'FuIIy allocated costs" are the sum of direct costs plus an appropriate ahare of
indirect costs. For purposes of these rules, the term "fully allocated costs" shall
have the same meaning as the term "fully loaded embedded costs" as that term
appears ia division (A)(3) of section 4928.17 of the Revised Code.

"Staff" n+eans the staff of the comania.asion or its authori?ed represpxstativen

i
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M1:1-37-o2 Pmpose and scope.

(A) The purpose of this chapter is to require all of the state's etectric utilities to meet
the sante standards so a competitive advantage is not gained solely because of
corporate affiliation.

(B) This chapter is intended to create competitive equality, prevent unfair
competitive advantage, and prohibit the abuse of market power in furtherance
of the policy of the state of Ohio embodied in section 4928.02 of the Revised
Code.

(C) The commiss,ion may waive any requirement of Chapter 4901,1=37 of the

Administrative Code for good cause shown.

(D) To ensure compliance with this chapter, examination of the books and records

(E)

m

of affiliates may be necessary.

Violations of this chapter shall be subject to section 4928.18 of the Revised Code.

The electric utelity has the burden of proof to demonslrate compliance with this
chapter.

4901:1-37-03 Applicabiltty.

(A) The provisions of this chapter shaIl apply to rhe acHvities of the electric utility

and its transactions, or other asrangements, with its affiliates.

(B) The provisions of this chapter shail apply to any sl7ared services of the electric
utilities with any aff>7iates.

(C) The provisions of this chapter shaIl alsa apply to the sale or transfer of
generating assets.

4901:I 37-tkE General provisions.

(A) Structural safeguards.

(1) Aach electric utility and its affitiates that provide services to customers
within the electric utility's service territory shatl function independently
of each other.

2
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(2) Taach electric utility and its affitiates that provide services to customers
within the etectric utility's service territory shail not share facilities and
services if such sharing in any way violates paragraph (D) of this rule.

(3) Cross-subsidies between an electric utility and its af#'iliates are prohibited.
An electric utiiity's operating employees and those of its affiliates sha]I
work/function independentiy of each other.

(C)

(4) An electric utility may not share employees and/or facilities with any
affiliate, if the shaYin& in any way, violates paragraph (D) of this rule.

(5) An etecttic utility shaII ensure that all shared employees appropriatety
record and charge their time based on fally allocated costs.

(6) Transactiorrs made in accordance with rules or regulations approved by
the federal energy regulatory commiEmon, securities and exctwnge
commission, and the commission, which rules the electric utility shail
maintain in its cost allocation manual (CP.IVI) and file with the
commission, shall provide a rebuttable presumption of compliance with
the costing principles contained in this chapter.

Separate accounting.

Hach electric utility and its affitiates shall maintain, in ao-ordance with generally
accepted a.ecounting prinefples and an applicable uniform system of accounts,
books, records, and accounts that are separate from the books, records, and
accounts of its affiliates.

Pinancial arrangements.

Uniess otherwise approved by the commissiory the financial
arrangements of an electric utility are subject to the foTlowing restrlctions:

(1)

(a)

(b)

(Z)

Any indebtedness incurred by an aff3liate sha11 be without
recourse to the electric ut9lity.

An alectric atility shell not enter into any agreement with t+eren,.a
under which the eleckric utility is obiigated to commit funds to
maintain the financial viabitity of an affiliate.

An electric utility shall not make any iavestment in an affiiiate
under any circumstances i.n which the electric utility would be

3
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]ia.ble for the debts and/or liabilities of the af61 âate incurred as a
result of actions or omissions of an affiliate.

(d) An eleciric utility shall not issue any security for the purpose of
financfng the acquisition, ownership, or operation of an affitiate.

(e) An electric utiility sliall. not assume any obligation or liability as a
guarantor, endorser, surety, or otherwise with respect to any
security of an af6liate.

An eleetric utility shall not pledge, mrntgage, or use as eollaterai
any assets of the electric utility for the bene6t of an affiliate.

(D) Code of conduct.

(1) The electric utility sliaIl not refease any proprietary castomer information
(e.g., individual customer load profiles or billing histories) to an affiliate,
or otherwise, without the prior authorization of the customer, except as
required by a regulatory agency or court of law.

(2) On or after the effective date of the chapter, the electric utility shalt make
customer Iists, which inciude name, addreav, and telephone number,
available on a nondiscriuvnatory basis to all nonaffiliated and affiliated
certified retail electric service providers transacting bumness in its service
territory, uriless othersvise directed by the customer. This provision does
not apply to customer-specific informadon, obtained with proper
authorization, necessary tv fulfill the terms of a contract, or information
relating to the provision of general and administrative support servioes.

(3) Employees of the eiectric utility's affiliates slisl,t not have access to any
information about the electric utility's transmission or disMbuiion
systems (e.g., system operations, capabgity, price, curtailments, and
anc.illary services) that is not contemporaneously and in the same form
and manner ava9lable to a nonaffiliated competitor of retail electric

service.

(4) An electric utility siiaii treat as confideeitial aIi inforriution obtained frotnt
a competitive retail electric service provider, both affitiated and
nonaffiliated, and shall not release such information, unless a competitive
retail electric service provider provides authorization to do so or unless
the information was or thereafter becomes available to the public other
than as a result of disclosure by the electric utility.
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(5) The electcic ut3lity shall not tie (or allow an affiliate to tie) or otherwise
condition the provision of the electric utility's regulated services,
discounts, rebates, fee waivers, or any other waivers of the electric
utility's ordinary terms and conditions of service, including but not
liuited to teriff provisions, to the taking of any goods and/or services
from the electric utility's affiliates.

(6) The electric utility shall ensure effeclive competition in the provision of
reteil electric se.rvice by avoiding anticompetitive subsidies flowing from
a noncompetitive retail electric service to a competitive retan electric
service or to a product or service other than retafl electric serviee, and
vice versa,

(7) The electric utility, upon request from a customer, srall provide a
complete list of all competitive retatl electric service providers operating
on the system, but sliall not endorse any competitive retail electric service
providers or indicate that any competitive retail electric service provider
will neceive preferPnce because of an affiliate relationship.

(7) The electric utility shall ensure retail electric service consum.ers protection
against unreasonable sales practices, market deCxciencies, and market
power.

(8) Employees of the electrlc utility or persons repr+esenting the electric
utility shaR not indicate a preference for an aff3lfated etectric services
corapany.

(10) The electric utility sliall provide comparable access to products and
services related to tariffed products and services and specificaIIy comply
wlth the followin,g:

(a) An electrk utility shall be prohibited from unduly discrixeinating
in the offerinp, of its products and/or services.

(b) The electric utility shall apply aU tariff provisions in the same
manner to the same or similarly situated entities, regardless of any
affuiation or nonaffiiiation.

(c) The electric ut'̂ Iity sf+all not, through a tarlff provisiore, a contract,
or otherwise, give its affili.ates preference over noneffitiated
competitors of retaii electrlc service or their customers in m^atters
relating to any product and/or service.
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(d) The electric utility shali strictly foIIow all tariff provisions.

(e) Except to the extent allowed by state law, the electric utility sliall
not be permitted to provide discounts, rebates, or fee waivers for
any retail eleetric service.

Shared representatives or shared employees of the electric utility and
affiliated electric servfces company shall clearly disctose upon whose
behalf their public representations are being made.

(E) Bmergency.

(1)

(2)

Notwithstanding the foregoing, in a declared emergency situatiory an
electric utility may take actions necessary to ensure public safety and
system reliability.

The electric utility shall maintain a log of all such actions that do not
comply with this chapter, and such log shall be subjrt to review by the
commission and its staff.

4901:1-57-05 Application.

(A) Consistent with section 4928.17 of the Revised Code, an electcic utility that
provides in this state, either directly or through an affitiate, a xwncompetitive
retail electric service and a competitive retail electiic service (or a
noncompetEtive retail electric seivice and a product or service other than retail
electric service) shall file with the commission an application for approval of a
proposed corporate separation plan

(8) The proposed corporate separation plan sliaU, at a minimum, irulude the
foIlowing:

(1) 1'rovisions that maintain structural safegnards.

(2) Provisions that maintain separate accounting.

(3) Identify and describe the financial arrangexnents between the electric
utility and a11 affiliatea.

(4) A code of conduct policy that complies with this chapter and that
employees of the electric utility and affiliates must follow.

6
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(5) Identify and describe any joint advertising andJor joint marketing
activities between the electric utility and an affiliate that the electei c
atility intends to utilize, induding when and where the name and logo of
the electric utility will be utilized, and explain how such activities will
comply with ihis chapter.

(6) Provisions related to maintaining a coet allocation manual (CAM).

(7) A description and timeline of all planned education and training,
throughout the holding company shuctare, to ensure that electrie uti2ity
and affiliate empioyees know and can implement the policie® and
procedures of this rule. The information shaii be maintained on the
electric utilities' publie website.

(8) A copy of a policy ®tatement to be aigned by electric utility and affiliate
employees who have access to any nonpublic electric utility informaHon,
which indicates that they are aware of, have read, and will follow all
policies and procedures regarding limitation on the use of nonpublic
electric utiiity information. The statement win include a provision stating
that failure to observe these 19mitaHons will result in appropriate
disciplinary action.

(9) A description of the intemal compliance monitoring procedures and the
methods for corrective action for compliance with this chapter.

(10) Each electric utility ahall name a compiianee offim who will be the
contact for the commiesion and staff on corporate separation matkers.
The compliance off3cer shall cerkify that the approved corporation
separation plan is up to date and in compliance with the commission's
rules and orders. The electric utility shall notify the coiar<eission and staff
of changes in the compliance officer.

(11) A detailed description outllning how the electric utility and its af£'iliates
will comply with this chapter. The format eha[I identify the provision
and then provide the description.

(12) A detaiied iisting of the electric utility's eleztric servicee and the eleciaic
utility's tranamisaion and distribution affiliates electrlc services.

(13) The electric utility ahall establieh a complaint procedure for issues
concerning compliance with this chapter, which, at a minimum, shall
include the following:

7
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(a)

(b)

(c)

AIl complaints, whether written or verbal, shall be referred to the
Iegal counsel of the utility or their designee.

The legal counsel shall orally acknowledge the complaint within
five working days of its receipt

The legal counsel shalZ prepare a written statement of the
complaint that shall contain the name of the complainant and a
detailed factual report of the complaint, including afl mevant
dates, companies involved, employees involved, and the specific
c.lairn.

(d) The legal couf:sel shalt communicate the results of the preliminary
investigation to the complainant 9n writing within thirty days after
the complaint was received, including a description of any course
of action that was take.n.

(e) The legal counset shall keep a file in the CAM, in accordance with
rule 4901:1-37-08 of th3s chapter, of the written statements of the
complaints and resulting invesiigations required by paragraphs
(B)(13)(c) and (d) of this rule for a period of not less than three
years.

(f) Tfus complaint procedure shall riot in any way liu ►it the rights of a
party to file a foimel complaint with the commission.

4901:1-37-06 Revisions and amendments.

(A) All proposed x+evfsions and/or amendments to the electric utility's approved
corporate separation plan shall be filed with the commission, and a copy of the
filing shalt be provided simultaneously to the directox of the utilities
department.

(B) Except for proposals related to the sale or transfer of assets filed pursuant to rule
4901:1•37-04 of this chapter, if a filing to revise and/or amend the electric
udlity's corporate separadon plan is not acted upoit by the cosr,udssion vw'itlun
sixty days after it is filed, the modified corporate separation plan shall be
deemed approved on the sixty-first day after filing.

8
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490I:137-07 Access to books and records.

(A) The electric utility shall msintain records sufficient to demonstrate compliance
with this chapter, and shall produoe, upon the request of staff, all books,
accounts, and/or other pertineYtt records kept by an electric uti'Itty or its
affiliates as they may relate to the busiximes for which corporate separatfon is
required under section 4928.17 of the Revised Code, including those required
under section 4928.145 of the Revised Code.

(B)

(C)

The staff may investigate surh electric utility and/or affiliate operations and the
interrelationsh.ip of those operations at the staff's discret3on. In $ddition, the
employees and officers of the elec^ic utility and its affitiates shall be made
available for informational interviews, at a mutually agreed time and place, as
required by the staff to errsure proper separations are being followed.

If such employees, officers, books, and records canrwt be ressoaably made
available to the staff in the state of Ohio, then upon request of the staff, the
appropriate electric utiiity or aftiIiate shall reimburse the comtnission for
zrasonable travel expenses incurred

4901:2-37-OB Cost allocation manual (CA.M).

(A) Each electric utiIlty that receives producis and/or services from an af6liate
and/or that provides producta and/or services to an affdiate shall maintain
infomaation in the CAM, documenting how costs are allocated between the
electric utility and affiliates and the regulated and nonregulated operations.

(8) The CAM will be nukintained by the electric utility.

(C) The CAM is intended bD ensure the comnnissior► that no cross-subsidization is

(D)

occurring between the electric utility and its affffiates.

The CAM w3H inciude:

(1) An organization chart of the holding company, depicting aII affiliates, as
weii as a description of activities in whichtne affiYiates are involved.

(2) A description of all assets, services, and products provided to and from
the electric utility and its affiiiates.
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(3) All documentation including written agreea ►ents, accauniing bulletins,
procedures, work order manuals, or related documenis, which govem
how costs are allocated between affiliates.

(4) A copy of the job descr7ption of each shared employee.

(5) A Iist of names and job summaries for shared consultants and shared
independent contractors.

(6) A copy of all transferred employees' (from the electric utility to an
affiliate or vice versa) previous and new job descriptions.

(7) A log of ali complaints brought to the utitity regarding tlus ciaapter.

(8) A copy of the minutes of each board of directors meeting, where it shaA
be maintained for a minimum of three years.

(8) The method for charging costs and transferring assets sliatl be based on fully
allocated costs.

(F) The costs should be traceable to the books of ehe applicable corporate entity.

(G) The electiic utility and affiliates shall maintain all underlying affitiate
transaction information for a minimuat of ihree years.

(I3} Pollowing approval of a corporate sepaiation plan, an eleciric utility shall
provide the director of the utilities deparbsuent (or their designee) with a
summary of any changes in the CAM at least every twelve months.

(I} The compliance officer designated by the electric utflity witl act as the contact
for the staff when staff seeks data regarding aff"iliate transactions, personnel
transfers, and the sharing of employees.

Q) The staff may perfoxm an audit of the CAM in order to ensure compliarue with
this rule.

4901:1-37-09 Sale or transfer of generating assets.

(A) Consistent with division (E) of section 4928.17 of the Revised Code, an eiectric

utility shaIl not sell or traisEer any generating asset it whoIly or partly owns
without prior commission approval.
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(C)

An electric utility may apply for commission approval to seU or tsansfer Its
generating assets by Ciling an application to seU or transfer.

An application to seU or transfer generating assets shall, at a minisnurn:

(1) Clearly set forth the object and purpose of the sale or transfer, and the
terms and conditions of the same.

(2) Demonstrate how the sale or transfer wU1 affect the current and future
standard service offer established pursuant to section 4928.141 of the
Revised Code.

(3) Demonstrate how the proposed sale or transfer wiU affect the public

interest.

(D) Upon the filing of such appUcation, the comm9ssion may fix a time and place for
a hearing if the application appears to be unjust, unreasonable, or not in the
public Interest.

(E) If, after such hearing or in the case that no hearing is required, the commission Is
satisfied that the sale or transfer is just, reasonable, and in the public 3nterest, it
shatl issue an order approving the apptication to sell or transfer.

(F) Staff sha12 have access to all books, accounts, andJor other pertinent records
maintained by the transferor and transferee as related to the application to sell
or transfer generatfng assets and in aawrdance with rule 49d11:1,37-07 of this
chapter.
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4901:1-98-01 Defmii3oas.

(A) "Affidavit" means a written declaration made under oath before a notary public
or other autiiorized officer.

(D)

"Commission" means the pubiic utilities comrnission of Ohio.

"Delta revenue" means the deviation resulting from the difference in rate levels
between the otherwise applicable rate schedule and the result of any economic
development schedule, energy efliciency schedule, or unique arrangement.

"Bconomic Development," for the purpose of this chapter, includes, but is not
limified to, incremental job creation, job retention, incremental capital investment,
incremental or retained load, and incremental or retained benefits (e.g., local and
state tax dollars, employment from bus9ness opportunities related to the core
business of the customer).

(Ei) "Electric utility" has the same meaning as in division (A)(21) of section 4928.01 of
the Revised Code.

(F) "Energy efficiency production facilities" means any eustomer that manufactares
or assembles products that promote the more efftcie.nt use of energy (i.e., increase
the ratio of energy end use services (i.e., heat, light and drive power) derived
from a device or process to energy inpnts rmcessary to derive such end use
services as compared with other devices or processes that are commonly
instaIIed to derive the same energy use services)) or, any customer ffiat
manufacttues, assembles or distribute.s products that sre used in the production
of clean, renewable energy.

(G) "Mercantile customei" means a commercial or industrial customer if the
electricity consumed is for nonresidential use and the eustomer consumes more
than seven hundred thoasand &siowatt hours per year or is part of a national
account involving multiple facilities in one or more statea.

(H) "NonCum electric service" means electric service provided pursuant to a
schedule filed under section 4905.30 of the Revised Code or pursuant to an
arrangerrertt under section 4905.31 of the Ibevised Code, wbch schedule or
arrangement includes conditions that may require the customer to curtail or
interrupt electric usage during nonemergency circumstances upon notificatlon
by the electric utility.

(I) "StafY' means the staff of the conunission or its authorized representative.
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4901:1-3842 Purpose and scope.

(A) The purpose of this chapter is to facilitate the state's effectiveness in the global
economy, to promote job growth and retention in the state, to ensure the

(B)

avaiiability of reasonably priced electric service, to promote energy efficiency
and to provide xneans of giving appropriate incentives to technologies that can
adapt successfully to enviromnental mandates in furtherance of the policy of the
state of Ohio embodied in secl3on 4926.02 of the Revised Code.

The eommission may waive any requirement of Chapter 49(YJ.:138 of the
Adm9nistrative Code for good cause shown.

4901s248-43 Bconomic development echedule.

(A) Each electric utility sha]l file an appl4cation for commission approval for an
economic development schedule appifcable to new or expanding customeis.

(1)

(2)

The fc'L'ng shali include a standard application form for customers.

Bach customer applying for the schedule must meet the criteria set forth in
paragraphs (a) to (h) beiow and must submit to the electric utility
veriflable infortnation detaiiing how the criteria are met, and must
provide an affidavit from a company official as to the veracity of the
ist#ormation provided.

(a)

(b)

(c)

(d)

Eligible projects must be for non retaii purposes.

At least twenty-five new, full-time jobs must be created witWn three
years of initiai operations.

The average hourly base wage rate of the new, full-tnne jobs must be
at least one hundred fifty pex cent of federal minimurn wage.

The project must have a fixed asset investment in land, building,
Enar,hinery/equipar.ent, and infrastmctuae of at least five hundred
thousand dollars.

(e) The applicant must demonstrate financial viabitity.
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(f)

(g)

(h)

The applicant must Identify local (city, county), state, or federal
support in the form of tax abatements or credits, jobs pmgram.s, or
other incentives.

The applicant must identify potential secondary and tertiary benefits
resulting from its project includfng but not limited to, local/state tax
doltars and related employment or business opportunittes resulting
from the location of the facility.

The applicant muet agree to maintain operations at the project site
for at least twice the term of the incentives.

{B) Each electric utility shall file an appltcation for an economic development
schedule for the retention of exstin.g cu.stomers Iikely to eease, reduce
operations, or relocate the operations out of state.

The filing sha11 include a standard application form for customers.

Each customer applying with the utility for the schedule must meet the
criteria set forth in paragraphs (a) to (g) below, must submit to the electric
utility verifiable information detailing how the criteria are met, and must
provide an affidavit from a company official as to the veracity of the
infonnation provided.

(a) Eligible projects must be for non-retail purposes.

(b) The number of full-tune jobs to be retained must be at least twenty-
five.

(c) The average billing load (in lalowatts to be retained) must be at least
two hundred fifty kilowatts.

(d) The eleetricity-intensity of the operations (i.e., the ratio of the cost of
elechmity to the total operational expenses) must be at least ten per
cent.

(e) 'The customer must demonstrate t.hat the cost of electricity is a"neajor
factor" in its decision to tease, reduce, or relocate its facilities to an
out-of-state site. In-state relocations are not eligible. If the customer
has the patential to relocate to an out-af-state site, the site(s) must be
identified, along with the expected costs of electricity at the site(s)
and the expected costs of other significant expenses including, but
not iimited to, labor and taxes.

3
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(f} The customer must identify any other local, state, or federal
assistance sought and/or received In order to maintain its current
operations.

(g) The customer must agree to maintain its current operationa for the
term of the incentives.

(C) Customer information provided to demonstrate eligibility under paragraphs (A)
and (B) of tteis rale shall remain confidential by the electric utility. Nonetheless,
the rnarne and address of customers eligible for the achedules shall be public

informatiorL

(D) 'F11e staff shall have access to all customer and electric utility information related
to service provided pursuant to these schedules for periodic and random audits.

49011-38-04 Bnergy efficiency schedule.

(A) Fach electric utility shal! file an application for commission approval for an
energy efficiency schedule applicable to energy efficiency production facilities
with loads not more ihan one thousand kilowatts.

(1) The filiang shall include a standard application form for customers.

Each customer applying with the utility for the schedule must meet the
criteria set forth in paragraphs (a) to (h) below and must submit to the
electric utility verifiabie information detailing how the criterPa are met,
and must provide an affidavit from a company ofFicial as to the veracity of
the information provided.

(a) The customer must be an energy ef[iciency production facility as
defined in this chapter.

(b) At least ten new, full-time jobs must be created wfth3n three years of
initial operations.

(c) The average hourly base wage rate of the new, full-time jobs must be
at least one hundred fifty per cent of federal minimum wage.

(2)

(d) The load must be for no more dian one thousand kilowatts.

4
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(e) The project must have a fixed asset inves#ment in land, building,
machinerylequipment, and infrastructure of at least two hundred
fifty thousand dollars.

(f) The applicant must demonstrate fnuu>ael viability.

(g) The applicant must identify local (city, county), state, or federal
support in the form of tax abatements or credits, jobs progrms, or
other incentives.

(B)

(C)

(h) The applicant rnust agree to maintain operations at the project site
for at least twice the term of the incentives.

The electric utility shaIl file an application for an energy effideney schedule that
recognizes the efforts, by a customer with loads not more than one thousand
kilowatts to reduce its eleclricity consumption per unit of production.

(1)

(2)

The fiiing shaIl include a standard application form for custoaaers.

fiach customex applying with the util.ity for the schedule must meet the
criteria set forth in paragraphs (a) to (e) below and must submit to the
electric utility veriHable 9nfossnation detailing how the criteria are met,
and must provide an affidavit from a company official as to the veracity of

the information provided.

(a) Eligible projects must be for manufacuuring.

(b) The average biiling load must be no more that one thousand

k^7owatts.

(c) The customer must identify its capital investments and expenses
related to energy effccient measures.

(d) The customer must provide sufficient financial data to illustrate that
it has reduced its electricity consumption per unit of production.

(e) 't';^e customer must agree that the e.lectxic utility may count the

reduction in electricity consumption attributable to its investments
and expenses toward its energy efficiency targets as set forth in
section 4928.66 of the Revised Code.

Customer information provided to demonstrate eligibility under paragxapt ►s (A)
and (B) of this rule shaIl remain confidential by the electric utility. Nonetheless,

5
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the name and address of customers eligible for the schedules shall. be public
information.

(D) The staff shall have eccess to all customer and electric utility inforniation related
to se.rvice provided pursuant to these schedules for periodic and random audits.

4901:1-38-05 Unique arrangements.

(A) Notwithstanding rules 4901:1-36-03 and 4901:1-36-04 of this chapter, an electric
utility may file an app]ication pursuant to section 490531 of the Revised Code for
commission approval of a reasonable arrangement with one or more of its
customers, consumers, or employees.

(1)

(B)

An electric utility filing an application for commission approval of a
reasonable arrangement with one or more of its customers, consumers, or
employees bears the burden of proof as to the reasonableness of the
arrangement and shall subrn9t to the commission verifiable information
deteiIing the rationale for the arrangement.

(2) Upon the filing of such applicatiort, the commission may fix a time and
place for a hearing if the application appears to be unjust or unreasonable.

(3) The arrangement is subject to change, alteration, or modiScation by the
commission.

A mercantile customer, or a group of inercantile cust+omers, of an electric utilitq

may apply to the commission for a reasonable arrangement with the electric

utility.

(1)

MI

gach customer applying for an arrangement bears the burden of proof as
to the reasonableness of the arrangement and shaII submit to the
comm-dssion and the electric utility verifiable infonstation detailing the
rationale for the arrangement

The customer shall provide an affidavit from a company official as to the
veracity of the information provided.

(3) Upon the filing of such application, the commission may fix a time and
place for a hearing if the appluration appeara to be unjust or unreasonable.

6
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(4) The arrangement is subject to change, alteration, or modification by the
comrnission.

(C) Reasonable arrangements must reflect terms a.nd conditions for circumstances for
which the electric utility's tariffs have not already provided.

4901:1-36-06 Tteporiing requirements.

(A) Each customer served under any schedule or unique arrangement established
pursuant to this chapter must submit an annual report to the eIectrlc utility no
later than Apri130th of each year. The format of that report shalI be determined
by the electric utility and staff such that a determuiation of the compliance with
the eligibility criteria can be determined.

(B) The burden of proof to demaarostrate on-going compliance with the schedule or
unique arrangement lies with the customer. The elechtic utility shall suaunarize
the reports provided by customers under paragraph (A) of this rule and submit
such summary to staff for review and audit no later tlian June 15th of each year.

490L•1-88-07 I.evel of incentives.

(A) The level of the isxentives assoeiated with any schedule or unique aixangement
established pursuant to fhis chapter shall be determined as part of the
conuaission's review and approval of the applications filed pursuant to this
chapter.

(B) Ineentives may be based on, but not limited to:

Demand discounts.

Percentages of totai bills, or portions of bills.

Direct contn'butions.

Reflections of cost savings to the electric utility.

Shared savings.

Son-te combination of the required criteria.

7
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(C) Upon conwnisaion approval of an application, the schedule or arrangement, as
approved, shall be:

Posted on the commission's docketing information system.

Accessible through the commission's web page.

Under the superv3sian and regulation of the commission, and subject to
change, alteration, or moclification by the commission.

(b) No customer ahalt be provided incentives from more than one achedule or

arrangement approved by the commission pursuant to this chapter.

4gp1.:1-38-08 Revenue recovery.

(A) Each electric utiltty may apply for a rider for the recovery of certain costs

assoeiated with its delta revenue in accordance with the following:

(B)

(C)

(1) The rider is subject to commission approval.

(2) The rider may be updated, by application to the comnvasion, semi-
annually by the electric utility. AA data submitted in support of the rider
update is subject to commiasion review and audit.

(3) The approval of the request for revenue recovery, iruluding the level of
such recovery, is at the commission's discretion and the application is
subject to cbange, alteration or modification by the coma9ssion

(4) Upon the filing of such application, the oommission may fix a time and
plaee for a hearing if the application appears to be unjust or unreasonable.

The electric utility may request recovery of administrative costs related to the
programs as part of the rider. Such request is subject to audit, review and
approval by the commission.

:4ny speciai armngement in which incentives are given based upon cost savings
to the electric utility (including, but not limited to, nonfirm arrsngements, on/off
peak pricing, seasonal rates, time-of-day rates, real-tixne-pricing rates) are not
subject to the delta revenue recovery mechanism.

8
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(D) The amount of the revenue recovery rider shall be spread to all customers in
proportion to the cisrrent revenue distribution between and among classea,
subject to cbange, alteration, or modification by the commisaion.

4901:1-M-09 Failure to comply.

(A) if the customer being provided with service pursuant to a schedule or unique
arrangement established, pursuant to this chapter fails to substantjally comply
with any of the criteria for eligib'stity, the electric utility after reasonable notice to
the customer shall terminate the arrangement uniess otherwrise ordered by the

commission.

(B) The commission may also direct the electric utility to charge the customer for all
or part of the incentives previonsly provided by the e2ectric utility.

(C) if the customer is required to pay for aIl or paazt of the incentives previously
provided, such amounts shall be reflected in the calcniation of the revenue
recovery rider established pursuant to rule 4901:1-38-08 of this chapter.

9
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BEFORE

THR P[IBLIC UTIL.ITIES COMMtSSION OF OHIO

In the Matter of the Adoption of Rules for
Standard Service Offer, Corporate Separation,
Reasonable Arrangements, and Transmission
Riders for Electric Utilities Pursuant to
Sections 4928.14, 4928.17, and 4905.31,
Revised Code, as amended by Amended
Substitute Senate Bill No. 221.

Case No. 08-777-SL-ORD

FINDING AND ORDER

The Comndssian finds;

BACKGROUND;

On July 7, 1999, the governor of the state of Ohio signed Amended Substitute
Senate BiII No. 3 (SB 3). That legislation, among many things, established a starting date
for competitive retail electric service in the state of Ohio and provided for the
establishment of market development periods (MDP) for each electric utility. After the
MDP, pursuant to Section 4928.14(A), Revised Code, as originally enacted into law, each
electric utility was required to provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a market-based standard service
offer (MBSSO) to maintain essential electric servioe to consumers, including a firm supply
of electric generation service. Pursuant to 8ection 4928.14(B), Revised Code, each electric
utility was required to offer customers within its certified territory an option to purchase
competitive retail electric service after its MDP ends, the price of which is to be
determined through a competitive bidding process (CBP). On December 17, 2003, the
Cornmission issued a Finding and Order in Case No. 01-2164-EL-ORD which adopted,
with certain modifications, staff's proposed rules for processing applications to establish
the MBSSO and CBP in Chapter 4901:1-35-01, Ohio Administrative Code (O.A.C.).

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No.
221 (SB 221) amending various provisions of SB 3. Among those amendments were
changes to Section 4928,14, Revised Code, to establish a standard service offer (S50);
Section 4905.31, Revised Code, to approve reasonable arrangements and utility schedules;
and Section 4928,17, Revised Code, to establish corporate separation plans. Pursuant to
the amended language of Section 4928,14, Revised Code, electric utilities are required to
provide consumers with an SSO, consisting of either a market-rate offer (MRO) or an
electric secuxity plan (ESP). The SSO shall serve as the electric utility's default SSO.
Electric utilities may apply simultaneously under both options; however, at a minimum,

4'lii.^ i^ :.o r.nrC:l."'.;;.^ Yhrt !;.Iia 4.xnafrhr *x,^*:r^c^ri.>ta ^ ^Ar{g :.17
^^'{.1^Tal:ii tiA.•i _•iY.:'ylbw• ^:'M1 'r.'"" ..c.,.0 . :et. .̀ ci.^.^`.;aOa ..... ,,. ,rai^' ll^.:Ei:
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the first 3S0 application must include an application for an ESP. The amendments to
Section 4905.31, Revised Code, modify the applicability of reasonable arrangements and
the amendments to Section 4928.17, Revised Code, impose additional requirements on
electric utilities relating to the tranafer of assets.

The staff of the Commission (Staft) has proposed a complete rewrite of Chapter
4901:1-35, O.A.C., and its incorporated appendices, which include procedural requirements
for filing applications for an MRO and ESP as well as filing requirements for such
applications in accordance with SB 221. The Staff has also proposed Chapter 4901:1-36 to
establish procedures for the implementation of transmission riders and Chapter 4901:1-38
to establish procedures for approving reasonable arrangements between the electric utility
and customers. Further, the Staff is proposing to rescind Rule 4901:1-20-16, O.A.C., and
revise and place the existing Commission requirements in a stand-alone C'hapter 4901:1-37
to address electric utility corporate separation between affiliated entities, as well as new SB

221 requirements.

On July 2, 2008, the Conunission issued an eniry requesting comments from interested
persons to assist in the review of Staffs proposed Chapters 4901:1-35 through 4901:1-38.
Comments andJor reply comments were filed in this docket by the following parties:

Ohio Hospital Association
Ohio Home Builders Association, Inc.
The Greater Cincinnati Health Council
City of Cleveland
Kraft Foods Global, Inc.
Alliance for Real Energy Options
Columbus Southern Power Company and Ohio Power Company (AEP Oh.io)
Ohio Energy Group, Chemistry Technology Council, Ohio Cast Metals Association,

Ohio Hospital's Association, Ohio Aggregates and Indastrial Minerals
Association and Ohio Manufacturers' Association (OEG)

Ohio Consumer and Environmental Advocates (OCEA)
Duke Energy Ohio, Inc. (Duke)
Ohio Environmental Council
Kroger Company, Inc.
Nucor Steel Marion, Inc.
City of Cincinnati
Ohio Edison Company, The Cleveland Electric Illuminating Company and The

Toledo Edison Company (FirstEnergy)
Council of Small Enterprises
Dayton Power and Light Company
Ohio Farm Bureau Federation
Ohio Association of School Business Officials, the Ohio School Boards Association

and The Buckeye Association of School Administrators

OCC Appx. 000060
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Northeast Ohio Public Energy Council
Ormet Primary Aluminum Company
Recycled Energy Development, LLC
Industrial Energy Users-Ohio (IEU)

DISCUSSION:

After reviewing the Staffs proposal, initial comments, and reply comments, the
Commission will adopt new Chapters 4901:1-35, 4901:1-36, 4901:1-37, and 4901:1-38 as
attached to the order. Further, the Commission will rescind existing Chapter 4901:1-35
and Rule 4901:1-20-16, O.A,C. In this order, we will only address the more salient
comments. In some respects, we agree with certain comments and have incorporated
them into our rules without specifically addressing such changes in this Finding and
Order. To the extent that a comment was raised and is not addressed in this order or
incorporated into our adopted rules, it has been rejected.

Chapter 4901:1-35:

The Conunission has made several changes to Staffs proposed Chapter 4901:1-35,
based upon our review of the comments and our interpretations of SB 221. With regard to
Rule 4901:1-35-01? Definitions, the Commission has modified Staffs proposed defirdtion
in Rule 4901:1-35-01(E) "electric security plan," to recognize that such plans may relate to
matters other than electric generation service as provided for in Section 4928.143, Revised

Code.

With respect to Rule 03, Filing and Content of Application, the Commission has
reorganized the structure of this rule. OCEA believes that the appendices should be
incorporated into the rules rather than as appendices so that they are readily obtainable to
interested persons. Inasmuch as a good deal of Appendices A and B to this rule, which
involve the content of SSO applications, are substantive directives to the electric utilities,
the Commission has decided to delete the appendices and incorporate the requirements of
the appendices into Rules 03(B) and (C) of this chapter. Rule 03(B) now contains the
requirement formerly set forth in Appendix A and Rule 03(C) now contains the
requirements formerly set forth in Appendix B. The Commission has also modified
language in Rule 03 to reflect that provisions of an SSO application must be "consistent
with" instead of "achieve" the policies of the state as set forth in divisions (A) to (N) of
Section 4928.02, Revised Code, recognizing the need for flexibility in attempting to satisfy

those policies.

^ Hereafter, the Commission wilt reter to specific rules by their last two numbers tnstead of the full code

section being discussed in each subsection of the Finding and Order.
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With regard to former Appendix A, AEP Ohio and FirstEnergy indicated that itema
(A)(2) and (A)(3) go beyond the scope of SB 221. We disagxee. The language as originally
proposed by Staff is useful in describing the requirements necessary to fulfill the meaning
of SB 221, and we are retaining it largely in the form in which it was proposed. OCEA
proposes an extensive addition to both Appendix A and Appendix B, that would provide
a list of items that an electric utility must consider in developing a generation supply
procurement plan. Although we find OCEA's auggestion to be overly proscriptive, we
agree that the electric utility should demonstrate its consideration of alternatives in
development of its CBP plan. We have therefore amended section (B) of former Appendix

A accordingly.

The Commission has received various comments and proposed revisions with
regard to former Appendix B, Requiremente for Electric Security Plans, and Rule 10,
Annual Review of Electric Security Plans. Many parties found that the original language
in the "Additional Requirements Information" section of Appendix B did not dearly make
the proper distinctions between the two different situations calling for an earnings review,
and we have re-written this section to clarify this matter. In terms of substantive
recommendations, the OEG has proposed extending the comment period from the
proposed 30 days to 60 days, to enable consideration of the information contained in the
Federal Energy Regulatory Commission (FERC) Form 1 which is generally available at the
end of April. Also, all of the electric utilities objected to the requirement that they provide
information on a functionalized basis, although these objections were not identical in
nature, In consideration of these objections, we recognized that the income statement and
balance sheet information which was being sought is satisfactorily contained in the FERC
Form I and the Securities and Exchange Conunission (SEC) 10-K. Therefore, we are
changing the date for the submission of the filing for the annual review from April 1 to
May 15. Further, proposed Rule 4901:1-35-10 and former Appendix B have been revised

based on the comments discussed above.

Among the general requirements for ESPs in former Appendix B, first section
provision (B) requires that an electric utility provide pro forma financial projections of the
effect of the ESP's implementation upon the utility. The OCEA and the OEG filed
comments suggesting that this requirement include supporting material, workpapers, and
explanations of assumptions used. The conunents of AEP Ohio, however, argue that the
requirement of pro forma financial information is without basis in statute and constitutes
improper prospective evaluations of the significantly excessive earnings test and should

thtas be deleted.

We agree with OCEA and OEG that any quantitative projection can be understood

and be useful only if the basis for the projection is also available and have added this
requirement. We reject AEP Ohio's characterization of this information as constituting an
excess earnings test. An E.SP is quite complex, with many aspects to be decided, and these
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decisions should be made in the context of all available information. The Conunission,
throughout its history, has been charged with consideration and balancing of the
competing interests of various stakeholders, a process which requires knowledge and
understanding of the possible effects of decisions on various parties. AEP Ohio's
argument would have the Commission, and the public, flying blind in this regard, and
could jeopardize the sense of fairness and legitimacy of the process. We would also
observe that none of the other electric utilities objected to this provision or interpreted it as
an excess earnings test.

Former Appendix B, second section titled Specific Information, paragraph (B)
provides requirements for a utility which is seeking to include unavoidable surcharges for
certain expenditures pursuant to division (B)(2)(b) and (B)(2)(c) of Section 4928.143,
Revised Code. Duke proposes "a bidding process appropriate for the dedication to load of
existing assets, rather than newly constructed assets." We disagree with this proposal.
We believe that the impetus for these provisions of SB 221 was a concern that the market
might not provide sufficient means for the creation of additional generation resources
which might be needed in the future. Existing resources are already available to Ohio
consumers through the market. Consequently, we will not include Duke's
recommendation into these rules.

One last area of former Appendix B that the Commission finds worthy of discussion
is the second section titled Specific Information, paragraph (G). OCEA has made a large
number of recommendations as preconditions for cost recovery. Many of these provisions
go beyond informational filing requirements and have the effect of predetermining the
outcome of the Commission's review. However, we agree with OCEA that proposed sub-
section (G)(3) should include a description of the utility's efforts to mitigate stranded
investment with respect to its modernization pfan, and we have therefore added such
language at the end of the corresponding provision in Rule 03.

Based on the comments, the Conxnrission finds that each electric utility should
submit with its SSO application a proposed notice for newspaper publication describing
the application and the rate impacts. Such requirement has been added to Rule 04(B).

Chapter 4901 •1-36 Transmission Cost Rec.overp

The Commission has made some minor changes to proposed Chapter 4901:1-36.
Among the changes, the Commission revised Rule 03 based on the comments of Duke and
FirstEnergy, They requested eiat the Commtssion clarify that the costs of consultants
retained by the Staff be recoverable through the transmission cost recovery rider, The
Commission has amended this rule accordingly. With respect to Rule 04, IEU
recommended that the Commission include a requirement in this rule that electric utilities
must include offsetting benefits in the calculation of the rider. The Commission agrees
with this recommendation and revised the rule,
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Chajger 4901:1-37R Corporate Separation Rules

As for proposed Chapter 4901:1-37, which establishes corporate separation rules,
numerous comments focused on general corporate separation prohibitions and the
reporting requirements of the electric utility (including the information maintained in the
electric utility's cost allocation manual), and recommended modifications to the proposed
rules to expand the existing provisions and provide additional detail, However, most of
these comments merely repeated, rephrased, or relocated the existing requirements or
provisions set forth in Staff's proposed rules. Accordingly, the Couunission reviewed the
recommendations and has clarified or expanded Staff's proposed rules where necessary.

Similarly, comments were filed that recommended an expansion of the complaint
procedures and remedies set forth in Staff's proposed rules. The Commission finds that
such an expansion is unnecessary. Section 4928.18 of the Revised Code clearly enumerates
the appropriate complaint process concerning violations of corporate separation plans
established pursuant to section 4928.17 of the Revised Code and the Commission's rules
and orders, as well as applicable remedies. Additionally, Rule 02(B) of Staff's proposed
rules reference the pertinent statutory provision for violations of Chapter 4901:1-37, O.A.C,

OCEA proposed modifications to proposed Rule 09, that would require mandatory
hearings regarding all applications to sell or transfer an electric utility's generating asset
that it wholly or partly owns. With the exception of those transactions which would alter
the jurisdiction of the Commission over a generation asset, the Commission agrees with
Staff that the decision to hold an evidentiary hearing should be discretionary, decided on a
case-by-case basis. The Commission may receive applications that are classified as a
transfer in ownership, but that may not necessarily require a hearing. Under OCEA's
proposal, a slight change in the percentage of ownership of a small generating asset
among two electric utilities would trigger a hearing, regardless of whether there is
participation, or even interest, by other parties in the proceeding. Such a result is
unnecessary and burdensome on the parties involved, Staff, and the Commission.

Throughout the rules, OCEA requests that all parties receive the same access as
Staff to the books, accounts, and records of the electric utility and affiliates. While the
Commission does not believe any modifications to the proposed rules are warranted, the
Conunission notes that the proposed rules do not limit a party's right to discovery in a
pending proceeding pursuant to the Commission's rules of practice.

With the adoption of the new corporate separation chapter, the Comnvssion
clarifies that each electric utility must file, within sixty days of the effective date of this
chapter, an application for approval of its proposed corporate separation plan as outlined
in proposed Rule 05. Upon approvaf of its corporate separation plan, the electric utility
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shall file the plan in its "TRF" docket, and maintain a current version of its approved plan

in that docket.

gj=ter 4901 •1-38 Reasonable Arrangements

The last chapter being considered in the docket is Chapter 4901:1-38, Reasonable
Arrangements. The Commission has made various revisions to this chapter after
considering the comments that have been filed. The Conunission has determined that it is
necessary to approve all reasonable arrangements entered into between the electric utility
and one or more of its customers. Accordingly, all references to standard schedules have
been removed and the chapter has been modified accordingly.

With respect to proposed Rules 03(A)(2)(d) and 04(A)(2)(e) regarding eligibility
requirements for customers to be served under economic development and energy
efficiency arrangements, some commenters requested that the Commission remove the
criterion for fixed asset investment. The Commission recognizes that the primary focus of
these arrangements is to create jobs. Since it is possible that jobs can be created without
additional investments in fixed assets, the criterion requiring a fixed asset investment in
land, buildings, machinery/equipment, and infrastructure has been removed. In addition,
certain commenters have expressed a concern that the criterion that the customer must
have an electric intensity of at least 10% as set forth in proposed Rule 03(B)(2)(d) is
unrealistic. The Commission finds that this criterion is not necessary on a stand-alone
basis because such considerations can be incorporated into the demonstration that the cost
of electricity is a major factor in the decision to cease, reduce, or relocate operations.

With respect to proposed Rule 04(A), the criterion that the energy efficiency
arrangements be applicable to facilities with loads of not more than one thousand
kilowatts has been removed. The Commission agrees with those conunenters that believe
that there should be no load maximum load for eligibility, The Commission has also
determined that division (B) of proposed Rule 04 should be deleted. The rule required the
electric utility to file an application for an energy efficiency schedule that recognized the
efforts by a customer to reduce its electricity consumption per unit of production. There
was uncertainty as to how the baseline would be established and how the ratio of
electricity consumption to unit of output would be measured, monitored, and valued.
Several parties commented that there was no basis for this rule in SB 221 and that it should
be deleted. Parties comrnented that a third-party specialist would be required to do the
evaluations. OCC argues that such a schedule would dilute the value of the other energy
efficiency provisions of SB 221. The Commission finds that the rule is problematic and
should not be implemented as proposed in the rules for comment.

The Commission also received comments regarding proposed Rule 07(D). The
proposed rule set forth that no customer shall be provided incentives from more than one
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arrangement under this chapter. Commenters did not see the necessity for this provision
and believe it should be eliminated. The Commission has determined that it can look at
each arrangement on a case-by-case basis and deleted this provision.

Lastly, based upon comments received, the Commission has revised proposed Rule 08
which addresses cost recovery for the delta revenue related to reasonable arrangements.
With respect to division (C) of Rule 08, rather than disallow any delta revenue recovery of
arrangements which are based upon cost savings to the electric utility, the rule has been
modified to reflect that any such cost savings be reflected as an offset to the recovery of
delta revenues. Also some comments recommended that the Conurdssion revise
paragraph (A)(3) of this tule to reflect that the recovery of delta revenueisnot up to
Commission discretion. We disagree, Section 4905.31(E), Revised Code, provides for the
filing of an application to recover costs incurred and revenue forgone; however, filings still
must be approved by the Comadssion as set forth in Section 4905.31, Revised Code.
Accordingly, we will not adopt the recommendations on this point.

CONCLUSION:

The Comn-tission finds that the rules proposed by Staff should be approved as
modified by this order. Attached is a copy of the rules adopted.

The Coinmission notes that the rules being approved by this order are over 40
pages. While the Cominission finds that a hard copy of this entry should be served upon
all stakeholders, we believe that, rather than mail hard copies of the rules to the
stakeholders, it would be prudent and more efficient to provide a web address where the
attachment can be aceessed. Accordingly, interested entities can access the attachment by
going to the Commission's web site at www puco.ohio.erov/PUCO/Rules, and clicking on
the link to Staff's Proposed Rules for Electric Utflity Standard Service Offer, Corporate
Separation, Reasonable Arrangements, and Transmission Riders to implement Senate Bill
221. If an entity has questions regarding how to access the attachment or does not have
access to the internet, it may contact the Commission s Docketing Division at (614) 466-
4095, Monday through Friday between the hours of 7:30 a.m. and 5:30 p.m.

ORDER:

It is, therefore,

ORDERED, That the attached rules are hereby adopted. It is, further,

ORDERED, That existing Chapter 4901:1-35, O.A.C., and Rule 4901:1-20-16, O.A.C.,
are rescinded. It is, further,
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ORDERED, That attached new Chapters 4901:1-35, 4901:1-36, 4901:1-37, and 4901:1-
38 should be filed with the Joint Committee on Agency Rule Review, the Secretary of State,
and the Legislative Service Commission in accordance with divisions (D) and (E) of
Section 111,15, Revised Code. It is, further,

ORDERED, That the final rules be effective on the earliest day permitted by law.
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-35,
4901:1-36, 4901c1-37, and 4901:1-38 shall be September 30, 2013. It is, further,

ORDERED, That a copy of this entry, without the attachments, be served upon all
parties filing comments in this docket and all interested parties of record.

THE PUHLIC J07{'ILITIES COMMISSIQN OF OHIO

Alan R. Schriber, Chairman .

KVJB:ct

Paul A. Centolella

Valerie 9.

Entered in the Journal

SEP 17 M

9Y: ^
Rene6J.Jenkins
Secretary

---Q _,Cc.u,t `^G^-^.
^

^
L. Roberto
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Chapter 4901:1-35

EIectric Utility Standard Service Offer

4901:1-35-01 Definitions.
4901:1-35-02 Purpose and scope.
4901:1-35-03 Filing and contents of applications.
4901:1-35-04 Service of application.
4901:1-35-05 Technical conference.
4901:1-35-06 Hearings.
4901:1-35-07 Discoverable agreements.
4901:1-35-08 Competitive bidding process requirements and use of independent

third party.
4901:1-35-09 Electric security plan fuel and purchased power adjustments.
4901:1-35-10 Annual review of electric security plan.
4901:1-35-11 Competitive bidding process ongoing review and xeporting

requirements.
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4901:1-35-01 Defsnitions.

(A) "Application" means an application for standard service offer pursuant to this chapter.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Competitive bidding process" means a bidding process established pursuant to section
4928.142 of the Revised Code.

(p) "Dynamic Retail Pricing" means a retail rate design which includes prices that can change
based on changes in wholesale electricity prices, power system conditions, or the marginal
cost of providing electric service.

(I!) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of
the Revised Code.

(F) "Electric security plan" means an electric utility plan for the supply and pricing of electric
generation service including other related matters pursuant to section 4928.143 of the
Revised Code.

(0) "First application for a market rate offer" means the application filed under section
4928,142 of the Revised Code by an electric utility that has not previously implemented an
approved market-rate offer.

0 "Market development period" shall have the meaning set forth in division (A)(17) of section
4928.01 of the Revised Code.

(1) "Market-rate offer" means an electric utility plan for the supply and pricing of electric
generation serviee pursuant to section 4928.142 of the Revised Code.

(J) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the
Revised Code.

(1C) "Rate plan" means an electric utility's standard service offer approved by the commission
prior to January 1, 2009, that established rates for electric service at the expiration of an
electric utility's market development period.

(L) "Standard service offer" means an electric utitity offer to provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, all competitive retail
electric services necessary to maintain essential electric service to consumers, including a
firm supply of electric generation service.

(M) "Staff' means the staff of the commission or its authorized representatives.

1
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(N) "T'ime Differentiated Pricing" means a retail rate design which includes differing prices
based upon the time that electricity is used in order to reflect differences in expected costs or
wholesale electricity priees in different time periods.

2
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4901:1-35-02 Purpose and scope.

(A) Pursuant to division (A) of section 4928.141 of the Revised Code, beginning January 1,
2009, each electric utility in this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a standard service offer (SSO) of all
competitive retail electric services necessary to maintain essential electric service to
consumers, including a finn supply of electric generation service. Pursuant to this chapter,
an electric utility shall file an application for commission approval of an SSO. Such
application shall be in the form of an electric security plan or market rate offer pursuant to
sections 4928.142 and 4928.143 of the Revised Code. The purpose of this chapter is to
establish rules for the form and process under which an electric utility shall file an
application for an SSO and the commission's review of that application.

(B) The cornmission may waive any requirement of Chapter 4901:1-35 of the Administrative
Code for good cause shown.
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4901:1-35-03 Filing snd contents of applications.

Each electric utility in this state filing an application for a standard serviee offer (SSO) in the
form of an electric security plan (ESP), a market-rate offer (MRO), or both, ghail comply with

the requirements set forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO). Twenty copies plus an
original of the application shall be filed, The application must include a complete set of
direct testimony of the electric utility personnel or other expert witnesses. This testimony
shall be in question and answer format and shall be in support of the electric utility's
proposed application. This testimony shall fully support all schedules and significant issues

identified by ihe eiectric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the requirements
set forth below,

(1) The foltowing electric utility requirements are to be demonstrated in a separate section of
the standard service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall estabtish one of the following: that it, or its transmission
affiliate, belongs to at least one regional transmission organization (RTO) that has
been approved by the federal energy regulatory commission; or, if the electric
utility or its transmission affiliate does not belong to an RTO, then the electric
utility shall demonstrate that alternative conditions exist with regard to the
transmission system, which include non-pancaked rates, open access by generation
suppliers, and fall interconnection with the distribution grid.

(b) The electric utility shall establish one of the following: that its RTO retains an
independent market monitor that has the ability to identify any potential for a
market participant or the electric utility to exercise market power in any energy,
capacity, and/or ancillary service markets, whether such market is administered by
the RTO or whether it is a bilateral market, by virtue of aceess to the RTO and the
market partieipant's data and personnel, and that has the authority and ability to
effectively mitigate the conduct of the market partieipants so as to prevent or
preclude the exercise of such market power by any market participant or the
electric utility; or, if no such market monitor exists, the electric utility shall
demonstrate that an equivalent function exists which can monitor, identify, and
mitigate conduct associated with the exercise of such market power.

(c) The eleciric utility shall deiuonstrate that an independent and reliable soureP of
electricity pricing information for any product or servfce necessary for a winning
bidder to fulfill the contractual obligations resulting from the eompetitive bidding
process (CBP) is publicly available. The information may be offered tluough a pay
subscription service, but the pay subscription service shall be available to any
person requesting it, and the information shall be sufficiently reliable and available

4
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for use in a proceeding before the commission. T7te published information shall be
representative of prices and changes in prices in the electric utility's electricity
market, and shall identify pricing of on-peak and off-peak energy products that
represent contracts for delivery, encompassing a time frame beginning at least two
years from the date of the publication. The published information shall be updated
on at least a monthly basis.

(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised
Code, an electric utility shall file a plan for a CBP with the commission. The electric
utility shall provide justification of its proposed CBP plan, considering alternative
possible methods of procurement. Each CBP plan that is to be used to establish an
MRO shall includethe following:

(a) A complete description of the CBP plan and testimony explaining and supporting
each aspect of the CBP plan. The description shall include a disaussion of any
relationship between the wholesale procurement process and the retail rate design
that may be proposed in the CBP plan. The description shall include a discussion
of altemative methods of procurement that were considered and the rationale for
selection of the CBP plan being presented, The description shall also include an
explanation of every proposed non-avoidable charge, if any, and why the charge is
proposed to be non-avoidable.

(b) Pro forma financial projections of the effect of the CBP plan's implementation,
including implementation of division (D) of section 4928.142 of the Revised Code,
upon generation, transmission, and distribution of the electric utility or its affiliates,
to the extent that impacts on affiliates are ascertainable by the electric utility, for
the duration of the CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class
and rate schedules for the duration of the CBP plan. The eleatric utility shall
clearly indicate how projected bid clearing prices used for this purpose were
derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent
competitive solicitation that is consistent with and advancxs the policy of this state
as delinented in divisions (A) to (N) of section 4928.02 of the Revised Code.

(e) Detailed descriptions of the customer load(s) to be served by the winning bidder(s),
and any known factors that may affect such customer loads, The descriptions shall
include, but not be limited to, load subdivisions defined for bidding purposes, load
and rate class descriptions, custonier load profilcs that include historical hourly
load data for each load and rate class for at least the two most recent years,
applicable tariffs, historical shopping data, and plans for meeting targets pertaining
to load reductions, energy efficiency, renewable energy, advancad energy, and
advanced energy tecbnologies. If customers will be served pursuant to time-
differentiated or dynamic pricing, the descriptions shall include a sununary of

5
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(fl

available data regarding the price elasticity of the load. Any fixed load profiles to
be served by winning bidder(s) shall be described.

Detailed descriptions of the generation and related services that are to be provided
by the winning bidder(s). The descriptions shall include, at a minimum, capacity,
energy, trangmission, ancillary and resouree adequacy serviaes, and the term during
which generation and related services are to be provided. The desariptions shall
clearly indicate which services are to be provided by the winning bidder(s) and
which services are to be provided by the electric utility.

(g) Draft copies of all forms, contracts, or agreements that must be executed during or
upon completion of the CBP.

(h) A clear description of the proposed methodology by which all bids would be
evaluated, in sufficient detail so that bidders and other observers can ascertain the
evaluated result of any bids or potential bids.

(i) The CBP plan shall include a discussion of time-differentiated pricing, dynamic
retail pricing, and other alternative retail rate options that were considered in the
development of the CBP plan. A clear description of the rate structure ultimately
chosen by the electric utility, the electric utifity's rationale for selection of the
chosen rate structure, and the methodology by which the eleatric utility proposes to
convert the winning bid(s) to retail rates of the electric utility shall be included in
the CBP plan.

(j) The first application for a market rate offer by an electric utility that, as of July 31,
2008, directly owned, in whole or in part, operating electric generation facilities
that had been used and useful in this state shall include a description of the electric
utility's proposed blending of the CBP rates for the first five years of the market
rate offer pursuant to division (D) of section 4928.142 of the Revised Code. The
proposed blending shall show the generation service price(s) that will be blended
with the CBP determined rates, and any descriptions, formulas, andlor tables
necessary to show how the blending will be accomplished, The proposed blending
shall show all adjustments, to be made on a quarterly basis, included in the
generation service price(s) that the electric utility proposes for changes in costs of
fuel, purchased power, portfolio requirements, and environmental complianoe
incurred during the blending period. The electric utility ahall provide its best
current estimate of anticipated adjustment amounts for the duration of the blending
period, and eompare the projected adjusted generation service prices under the CBP
plan to the projected adjusted generation service prices under its proposed electric
security plan

(k) The electric utility's application to establish a CBP shall include such information as
necessary to demonstrate whether or not, as of July 31, 2008, the electric utility
directly owned, in whole or in part, operating electric generation facilities that had
been used and usetiil in the state of Ohio.

6
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(1) The CBP plan shall provide for fiutding of a consultant that may be selected by the
commission to assess and report to the commission on the design of the solicitation,
the oversight of the bidding process, the clarity of the product definition, the
faimess, openness, and transparency of the solicitation and bidding process, the
market factors that could affect the solicitation, and other relevant criteria as
directed by the commission. Recovery of the cost of such consultant(s) may be

included by the electric ut'ility in its CBP plan.

(m) The CBP plan shall include a discussion of generation service procurement options
that were considered in development of the CBP plan, including but not lindted to,
portfolio approaches, staggered procurement, forward procurement, electric utility
participation in day-ahead and/or real-time balancing markets, and spot market
purchases and sales. The CBP plan shall also iaclude the rationale for selecfion of
any or all of the procurement options.

(n) The electric utility shatl show, as a part of its CBP plan, any relationship between
the CBP plan and the electric utility's plans to comply with alternative energy
portfolio requirements of section 4928.64 of the Revised Code, and energy
eftiaiency requirements and peak demand reduction requirements of section
4928.66 of the Revised Code. The initial filing of a CBP plan shall include a
detailed account of how the plan is consistent with and advances the polioy of this
state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.
Following the'initial filing, subsequent filings shall include a discussion of how the
state policy continues to be advanced by the plan.

(3) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including but not limited to, the
current status of the corporate separation plan, a detailed list of all waivers previously
issued by the Commission to the electric utility regarding its corporate separation plan,
and a timeline of any anticipated revisions or amendments to its current corporate
separation plan on file with the Commission pursuant to Chapter 4901:1-37 of the

Administrative Code.

(4) A description of how the electric utility proposes to address governmental aggregation
programs and implementation of divisions (I) and (J) of section 4928.20 of the Revised

Code,

(C) An SSO application that contains a proposal for an ESP sball comply with the requirements
set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each aspect
of the ESP,

(2) Pro forma fmancial projections of the effect of the ESP's implementation upon the
electric utility for the duration of the ESP, together with testimony and work papers

7
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sufficient to provide an understanding of the assumptions made and methodologies used
in deriving the pro forma projections.

(3) Projected rate impacts by customer class/rate schedules for the duration of the ESP,
including post-ESP impacts of deferrals, if any.

(4) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including, but not limited to, the
curtent status of the corporate separation plan, a detailed list of all waivers previously
issued by the commission to the electric utility regarding its corporate sepamtion plan,
and a timeline of any anticipated revisions or amendments to its current corporate
separation plan on file with the commission pursuant to Chapter 4901:1-37 of the
Administrative Code.

(5) Division (A)(3) of section 4928.31 of the Revised Code required each electric utility to
file an operational support plan as a part of its electric transition plan. Each electric
utility shall provide a statement as to whether its operational support plan has been
implemented and whether there are any outstanding problems with the implementation.

(6) A description of how the electric utility proposes to address governmental aggregation
programs and implementation of divisions (1) and (J) of section 4928.20 of the Revised
Code.

(7) A description of the effect on large-scale govemmental aggregation of any unavoidable
generation charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is consistent
with and advances the policy of this state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code, Following the initial filing, subsequent filings shall
include how the state policy is advanced by the ESP.

(9) Specific Information

Division (13)(2) of Section 4928.143 of the Revised Code authorizes the provision or
inclusion in an ESP of a number of features or mechanisms. To the extent that an
electric utility includes any of these features in its ESP, it shall file the corresponding
infonnation in its application.

(a) Division (13)(2)(a) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the automatic recovery of fuel, purchased power,
and certain other specified costs. Pat application including such provisions shatt
include, at a minimum, the information described below:

(i) The type of cost the electric utility is seelting recovery for under division (B)(2)
of section 4928.143 of the Revised Code including a summary and detailed
description of such cost. The description shall include the plant(s) that the cost

8
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pertains to as well as a narrative pertaining to the electric utility's procurement
policies and procedures regarding such cost.

(ii) The electric utility shall include in the application, as an offset, any benefits
available to the electric utility as a result of or in connection with such costs
including but not limited to profits from emission allowance sales and profits
from resold coal contracts.

(iii) Demonstration by the electric utility that the cost as defined was prudently
incurred as required under division (B)(2) of section 4928.143 of the Revised
Code. Demonstration that a significant change in such costs was prudently
incurred shall include, but not be limited to, an analysis comparing the electric
utility's resource and/or environmental compliance strategy with supply and
demand-side alternatives.

(iv) The specific means by which these costs witl be recovered by the electric
utility. In this specification, the electric utility must clearly distinguish whether
these costs are to be recovered from all distribution customers or only from the
customers taking service under the ESP.

(v) A complete set of work papers supporting the cost must be filed witb the
application. Work papers must include, but are not limited to, all pertinent
documents prepared by the electric utility for the application and a narrative
and other support of assumptions made in completing the work papers.

(b) Divisions (B)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code,
authorize an electric utility to include unavoidable surcharges for construction,
generation, or environmental expenditures for electric generation facilities owned
or operated by the electric utility. Any plan which seeks to impose surcharge under
these provisions shall include the following seations, as appropriate:

(i) The application must include a description of the projeoted costs of the proposed
facility. The need for the proposed facility must have already been reviewed
and determined by the commission through an integrated resource p)anning
process filed pursuant to rule 4901:5-5-05 of the Administrative Code.

(i) The application must also include a proposed process, subject to modification
and approval by the coromission, for the competitive bidding of the
construction of the facility unless the commission has previously approved the
process for competitive bidding of that specifio facility.

(iii) An applieation which provides for the recovery of a reasonable allowanee for
construetion work in progress shall include a detailed description of the actual
costs as of a date certain for which the applicant seeks recovery, a detailed
description of the impact upon rates of the proposed surcharge, and a
demonstration that such a eonstruction work in progress allowance is

9
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consistent with the applicable limitations of division (A) of section 4909.15 of
the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric
generation facility shall include a detailed description of the actual costs, as of
a date certain, for which the applicaat seeks recovery and a detailed description
of the impact upon rates of the proposed surcharge.

(v) An application which provides for recovery of a surcharge for an electric
generation facility shall include the proposed terms for the capacity, energy,
and associated rates for the life of the facility.

(c) Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric
utility to include terms, conditions, or ebarges related to retail shopping by
customers. Any application which includes sueh terms, conditions or charges, shall
include, at a minimum, the follotving information:

(i) A listing of all components of the ESP which would have the effect qf
preventing, limiting, inhibiting, or promoting customer shopping for retail
electric generation service. Such components would include, but are not
limited to, terms and conditions relating to shopping or to retuming to the
standard service offer and any unavoidable charges. For each such component,
an explanation of the component and a descriptive rationale and, to the extent
possible, a quantitative justification shall be provided.

(ii) A description and quantification or estimation of any charges, other than those
associated with generation expansion or environmental Investment under
divisions (B)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code,
which will be deferred for future recovery, together with the carrying costs,
amortization periods, and avoidability of such charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges
for standby, back-up, or supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for automatic increases or decreases in any component
of the standard service offer price. Pursuant to this authority, if the ESP proposes
automatic increases or decreases to be implemented during the life of the plan for
any component of the standard service offer, other than those covered by division
(B)(2)(a) of section 4928,143 of the Revised Code, the electric utility must provide
in its application a descriptlori of the component, the proposed means for cl•.ar,ging
the component, and the proposed means for verifying the reasonableness of the
change.

(e) Division (B)(2)(f) of seetion 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the securitization of authorized phase-in recovery of
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the standard service offer price. If a phase-in deferred asset is being securitized, the
electric utility shall provide, at the time of an application for securitization, a
description of the securitization insttwnent and an accounting of that securitization,
including the deferred cash flow due to the phase-in, carrying charges, and the
incremental cost of the secnritization. The electric utility will also describe any
efforts to minimize the incremental cost of the securiCization. The electric utility
shall provide all documentation associated with securitization, including but not
limited to, a summary sheet of terms and conditions. The electric utility shall also
provide a comparison of costs associated with securitization with the costs
associated with other fom4s of financing to demonstrate that securitization is the
least cost strategy.

(f) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions relating to transmission and other specified related
services. Moreover, division (A)(2) of section 4928.05 of the Revised Code states
that, notwithstanding Chapters 4905. and 4909. of the Revised Code, commission
authority under this chapter shall include the authority to provide for the recovery,
through a reconcilable rider on an electric distribution utility's distribution rates, of
all transmission and transmission-related costs (net of transmission related
revenues), including ancillary and net congestion costs, imposed on or charged to
the utility by the federal energy regulatory commission or a regional transmission
organization, independent transmission operator, or similar organization approved
by the fedaral energy regulatory commission.

Any utility which seeks to create or modify its transmission cost recovery rider in
its ESP shalI file the rider in accordance with the requirements dei3neated in
Chapter 4901:1-36 of the Administrative Code.

(g) Division (B)(2)(h) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for alternative regulation mechanisms or progranis,
including infrastructure and modernization incentives, relating to distribution
service as part of an SSP. While a number of inechanisms may be combined
within a plan, for each specific mechanism or program, the electric utility shall
provide a detailed description, with supporting data and information, to allow
appropriate evaluation of each proposal, including how the proposal addresses any
cost savings to the electric utility, avoids duplicative cost recovery, and aligns
electric utility and consumer interests. In general, and to the extent applicable, the
electric utility shall also include, for each separate mechanism or program,
quantification of the estimated impact on rates over the term of any proposed
modemization plan. Any application for an infrastructure modemization plan shall
include the following specific requirements:

(i) A description of the infcastructure modernization plan, including but not limited
to, the electric utility's existing infrastructure, its existing asset management
system and related capabilities, the type of technology and reason chosen, the
portion of service territory affected, the percentage of customers directly
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impacted (non-rate impact), and the implementation schedule by geographic
location and/or type of activity. A description of any communication
infrastructure included in the infrastructure modernization plan and any
metering, distribution automation, or other applications that may be supported
by this communication infrastructure also shall be included.

(ii) A description of the benefits of the infrastructure modernization plan (in total
and by activity or type), inciuding but not limited to the following as they may
apply to the plan: the impacts on current reliability, the number of circuits
impacted, the number of customers impacted, the timing of impacts, whether
the impact is on the frequency or duration of outages, whether the
infrastructvre modernizationplan addresses primary outage causes, what
problems are addressed by the infrastrucYure modernization plan, the resultirig
dollar savings and additional costs, the activities affected and related accounts,
the timing of savings, other customer benefits, and societal benefits. Through
metrics and milestones, the infrastructure modernization plan shall include a
description of how the performance and outcomes of the plan will be
measured.

(iii) A detailed description of the costs of the infrastracture modernization plan,
including a breakdown of capital costs and operating and maintenance
expenses net of any related savings, the revenue requirement, including
recovery of stranded investment related to replacement of un-depreciated plant
with new technology, the impact on customer bills, service disruptions
associated with plan implementation, and description of (and dollar value of)
equipment being made obsolescent by the plan and reason for early plant
retirement. The infrastructure modernization plan shall also include a
description of efforts made to mitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the
components of any regulatory asset created by the infrastructure modemization
plan, the reporting structure and schedule, and the proposed process for
approval of cost recovery and inerease in rates,

(v) A detailed explanation of how the infrastructure modernization plan aligns
customer and electrie utility reliability and power quality expectations by
customer class.

(h) Division (B)(2)(i) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for economic development, job retention, and energy
effi,:iency progranas. Pursuant to tlis section, the electric utility shall provide a
complete description of the proposal, together with cost-benefit analysis or other
quantitative justification, and quantification of the program's projeeted impact on
rates.

0 0) Additional required information
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Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of the
ESP with respect to signifrcantly excessive earnings. Division (E) of section 4928.143
of the Revised Code is applicable only if an ESP has a tenn exceeding three years, and
would require an earnings detennination to be made in the fourth year. Division (F) of
section 4928.143 of the Revised Code applies to any ESP and examines earnings after
each year. In each case, the burden of proof for demonstrating that the return on equity
is not significantly excessive is borne by the electric utility.

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised
Code, the electric utility shall provide testimony and analysis demonstrating the
return on equity that was eamed during the year and the returns on equity eamed
during the same period by publicly traded companies that face comparable business
and financial risks as the electric utility. In addition, the electric utility shall
provide the following information:

(i) The federal energy regulatory eommission form I(FERC form 1) in its entirety
for the annual period under review. The electric utility may seek protection of
any conftdential or proprietary data if necessary. If the FERC form I is not
available, the electric utility shall provide balance sheet and income statement
information of at least the level of detail as required by FERC form 1.

(ii) The latest securities and exehange commission form 10-K in its entirety. The
electric utility may seek protection of any confidential or proprietary data if

necessary.

(iii) Capital budget requirernents for future committed investments in Ohio for each
annual period remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 of the Revised Code, the
electric utility shall also provide, in addition to the requirements under division (F)
of section 4928.143 of the Revised Code, calculations of its projected return on
equity for each remaining year of the ESP. The electric utility shall support these
calculations by providing projected balance sheet and income statement
information for the remainder of the ESP, together with testimony and work papers
detailing the methodologies, adjustments, and assumptions used in making these
projections.

(D) The first application for an SSO filed af'ter the effective date of section 4928.141 of the
Revised Code by each electric utility shail include an ESP and shall be filed at least one
hundred fifty days before the alectric utiliby proposes to have such S50 in effect, Tl:e frst
application may also include a proposal for an MRO. First applications that are filed with
the commission prior to the effective date of this rule and that are determined by the
commission to be not in substantive compliance with this rule shaA be amended or refiled at
the direction of the commission. The commission shall endeavor to make a determination
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on an application for art ESP that substantively conforms to the requirements of this rule
within one hundred fifty days of the filing of such complete application.

(E) Subsequent applications for an SSO may Include an ESP and/or MRO; however, an ESP may
not be proposed once the electric utility has implomented an MRO approved by the
comnussion.

(F) The SSO application shall include a section demonstrating that its current corporate
separation plan is in compliance with sec6on 4928.17 of the Revised Code, Chapter 4901:1-
37 of the Administrative Code, and consistent with the polfcy of the state as delineated in
divisions (A) to (N) of section 4928.02 of the Revised Code. If any waivers of the corporate
separation plan have been granted and are to be continued, the applicant shall justify the
continued need for those waivers.

(G) A complete set of work papers must be filed with the application. Work papers must
include, but are not limited to, any and all documents prepared by the electric utility for the
application and a narrative or other support of assumptions made in the work papers. Work
papers shall be marked, organized, and indexed according to schedules to which they relate.
Data contained in the work papers should be footnoted so as to identify the source document
used.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direetion of, the electric
utility for the application and included in the application must be available in spreadsheet,
word processing, or an electronic non-image-based format, with formulas intact, compatible
with personal computers. The electronic form does not have to be filed with the application
but must be made available within two business days to staff and any intervening party that
requests it.

14
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4901:1-35-04 Service of application.

(A) Concurrent with the filing of a standard service offer (SSO) applioation and the filing of any
waiver requests, the electric utility shall provide notice of filings to each party in its most
recent 890 proceeding or, if this is its first SSO filing after the effective date of section
492$.141 of the Revised Code, then its last rate plan proceeding. At a minimtun, that notice
shall state that a copy of the application and alt waiver requests are available through the
electric utility's and commission's web sites, available at the electric utility's main office,
available at the commission's offices, and any other sites at which the electric utility will
maintain a copy of the application and all waiver requests.

(B) The electric utility shall also submit with its SSO application a proposed notice for
newspaper publication that fully discloses the substaace of the application, including
projected rate impacts, and that prominently states that any person may request to become a
party to the proceeding.

(C) The electric utility shall provide electronic copies of the application upon request, without
cost, and transmit the application within five bu.siness days, or make a hard copy available
for review at the electric utility's business offi'c.e. Upon request, electronic copies shall be
provided in spreadsheet, woid processing, or an eleetronic non-image-based format, witb
formulas intact, compatible with personal computers.

15
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4901:1-35-05 Technical conference.

16

Upon filing of a standard servioe offer application, the commission, legal director, deputy legal
director, or attorney examiner shall schedule a technical conference. The ptupose of the technical
conference is to allow interested persons an opportwtity to better understand the electric utility's
app$cation. The eleotric utility wiii have the necessary personnel in attendance at this conference
so as to explain, among other things, the stracture of the filing, the work papers, he data sources,
and the matmer in which nlethodologies were devised. The conference will be held at the
commission offices, unless the commission, legal director, deputy legal director, or attorney
examiner determines otherwise.

16
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4901;I-35-06 Hearings.

(A) After the filing of a standard service offer application that conforms to the commission's
rules, the cammission shall set the matter for hearing and shall cause notice of the hearing to
be published one time in a newspaper of general circulation in eaeh county in the electric
utility's certified territory. At such hearing, the burden of proof to show that the proposals in
the application are just and reasonable and are consistent with the policy of the state as

delineated in divisions (A) to (N) of section 4928.02 of the Revised Code shall be upon the

electric utility.

(B) Interested persons wishing to partzcipate in the hearing shall file a motion to intervene no
later than forty-five days after the issuance of the entry scheduling the hearing, unless

ordered otherwise by the commission, legal director, deputy legal direetor, or attomey
examiner. This rule does not prohibit the frling of a motion to intervene and conducting
discovery prior to the issuance of an entry scheduling a hearing.

17
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4901:1-35-07 Discoverable agreements.

Upon submission of an appropriate discovery request during a proceeding establishing a srandard
service offer, an electric utility shali make available to the requesting party every contract or
agreement that is between the electrlo utility or any of its affiliates and a party to the proceeding,
consumer, electric service company, or politiscal subdivision and that is relevant to the
proceeding, subject to such protection for proprietary or confidential infoimation as is
determined appropriate by the eommission.

18
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4901:1-35-08 Competitive bidding process requirements and use of independent third

party.

(A) An electric utility proposing a market-rate offer in its standard service offer application,
pursuant to section 4928.142 of the Revised Code, shall propose a plan for a competitive
bidding process (CBP). The CBP plan shall comply with the requirements set forth in
paragraph (13) of rule 4901:1-35-03 of the Administrative Code. The electric utility shall use
an independent third party to design an open, fair, and transparent competitive solicitation;
to administer the bidding process; and to oversee the entire procedure to assure that the CBP
complies with the CBP plan. The independent third party shall be aecountable to the
commission for all design, process, and oversight decisions. The independent third party
shall incorporate into the solicitation suchmeasures as the cornmission may prescribe, and
shall incorporate into the bidding process any direction the commission may provide. Any
modifications or additions to the approved CBP plan requested by the independent third
party shall be submitted to the commission for review prior to implementation.

(B) Within twenty-four hours after the completion of the bidding process, the independent third
party shall submit a report to the commission summarizing the results of the CBP. The
report shall include, but not be limited to, the following items:

(1) A deseription of the conduct of the bidding process, ineluding a discussion of any
aspects of the process that the independent third party believes may have adversely
affected the outcome.

(2) The level(s) of oversubscription for each product.

(3) The number of bidders for each product.

(4) The percentage of each product that was bid upon by persons other than the eleotric

utility.

(5) The independent third party's evaluation of the submitted bids, including the bidders'
generation source and fmancial capabilities to perform.

(6) The independent third party's final recommendation of the least cost winning bidder(s).

(7) A listing of the retail rates that would result from the least cost winning bids, along with
any descriptions, formulas, and/or tables necessary to demonstrat,e how the eonvmsion
from winning bid(s) to retail rates was accomplished under the conversion process
approved by the eommission in the electric utility's CBP plan.

(C) The electric utility shall provide access to staff and any consultant lilred by the commission
to assist in review of the CBP of any and all data, information, and conununications
pertaining to the bidding process, on a real time basis, regardless of the confedentiaY nature
of such data and information.

19
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(D) The commission shall make the final selection of the least-cost winning bidder(s) of the
CBP. The commission may rely upon the information provided in the independent third
parCy's report in making its selection of the least-cost winning bidder(s) of the CBP.

20
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4901:1-35-09 Electric security plan fuel and purchased power adjustments.

(A) Each electric utility for which the commission has approved an electric security plan (ESP)
which includes automatic adjustments under division (B)(2)(a) of section 4928.143 of the
Revised Code shall file for such adjustments in accordance with the provisions of this rule.

(8) The electric utility shall calculate a proposed quarterly adjustment based on projected costs
and reconciliation requirements by filing an application four times per year. The staff shall
review the quarterly filing for completeness and computational accuracy. If staff raises no
issues prior to the date the quarterly adjustment is to become effective, the rates shall
become effective on that date. Although rates are to be adjusted and provided on a quarterly
basis, the cost information shall be summarized monthly.

(C) On an annual basis, the prudence of the costs incurred and recovered through quarterly
adjustments shall be reviewed in a separate proceeding outside of the automatic recovery
provision of the electrie utility's ESP. The process and timeframes for that separate
proceeding shall be set by order of the commission, the legal director, deputy legal director,

or attorney examiner.

(D) The commission may order that consultants be hired, with the costs billed to the eleotric
utility, to conduct prudence andlor financial reviews of the costs incurred and recovered
through the quarterly adjustments.

21
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4901:1-35-10 Annual review of electric security plan.

By May fifteenth of each year, the electric utility shall make a separate filing with the
commission demonstrating whether or not any rate adjustments authorized by the commission as
part of the electric utility's electrie seaurity plan resulted in significantly excessive earnings
during the review period as measured by division (F) of section 4928.143 of the Revised Code.
The proeess and timeframes for that proceeding shall be set by order of the commission, the legal
director, or attorney examiner. The electric utility's filing shall include the information set forth
in paragraph (C) of rule 4901:1-35-03 of the Administrative Code as it relates to exaessive

earnings.

22
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4901:1-35-11 Competitive bidding process ongoing review and reporting requirements.

(A) The initial market rate offer (MRO), and subsequent offers, implemented by each electric
utility that, as of Juiy 31, 2008, directly owned, in whole or in part, operating electric
generation facilities that had been used and useful in this state, shall include a blended price
for electric generation services for the first five years of the MRO, or some other period
determined by the conunission under section 4928.142 of the Revised Code.

(B) Once a competitive bidding process (CBP) plan subject to a price blending period is
approved by the commission pursuant to section 4928.142 of the Revised Code, the electric
utility sitall file its proposed adjustments to the standard service offer (SSO) portion of the
blended rates of its CBP in a filing to the commission on a quarterly basis (quarterly filing)
for the duration of the price blending period of the CBP plan, on specific dates to be
determined by the commission.

(1) The quarterly filing shall include a separate listing of each cost or cost component
including costs for fuel, purcbased power, al.temative portfolio requirements, and
environmental compliance, in comparison with the costs or cost components included in
the most recent SSO and the previously existing level of each cost. Any offsetting
benefits, as defined in division (D) of section 4928.142 of the Revised Code, obtained
directly or as a result of expenditures in the specified cost areas shall be listed
separately and be used to reduce the cost levels requested for recovery. Rates are to be
adjusted on a quarterly basis. Such adjustments may include, or be made pursuant to,
the application of incentive factors or formulas that the commission detennined to be
reasonable in its approval of the CBP plan. The cost information shall consist of
monthly data submitted on a quarterly basis.

(2) The quarterly filing shall include any descriptions, formulas, and(or tables necessary to
show how the adjusted cost levels are translated into blended CBP rates.

(3) The electric utility shall provide projections, in its quarterly filing, of any impacts that
the proposed adjustments will have on its return on common equity.

(4) The staff shall review the quarterly filing for completeness, computational accuracy, and
consistency with prior commission determinations regarding the adjustments. If the
staff raises no issues prior to the date the quarterly adjustment is to become effective,
the rates shall become effective on that date.

(5) On an annual basis, or other basis as determined by the commission, the prudence of the
costs incurred and recovered through quarterly adjustments to the electric utility's SSO
portion of the blended rates shall be reviewed. The commission shall determine the
frequency of the review and shall establish a schedule for the review process. The
commission may order that consultants be hired, with the cost to be billed to the
company, to conduct prudence and/or financial reviews of the costs incurred and
recovered through the quarterly adjustments. The cost to the electric utility of the

23
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commission's use of such consultants may be included by the electric utility in its
quarterly rate adjustment filing.

(C) If the CBP plan is approved by the commission subject to a price blending period,
approximately one year after filing the CBP plan, and annually thereafter for the duration of
the price blending period of the CBP plan, on dates to be determined by the commission, the
electric utility shall file an annual report on its CBP.

(1) The annual report shall provide a general statement about the operation of the CBP to
date. The annual status report shalt also provide a summary of generation service
obtained via the CBP during the period under review, and impacts of the cost of the
CBP service and the resulting$lended rates on the electric utility's customers.

(2) The annual report shall describe any defaults andlor other difficulties encountered in
obtaining generation service from winning bidder(s) of the CBP, and describe in detail
actions taken by the eleotric utility to remedy such situations.

(3) The annual report shall describe the condition and significant developments of the
wholesale electric generation and transmission market during the year covered by the
report, and any developments in those markets anticipated and/or known for the
following year.

(4) The annual report shall describe the fmancial condition of the electric utility, its current
and projected return on common equity, and the return on conunon equity of publicly
traded companies that face comparable business and financial risk. The electric utility
shall show that its earnings under the price blending period will not be significantly
excessive as compared with similarly situated companies. Information submitted by the
electrio utility to demonstrate its projected earnings shall include, but not be limited to,
balance sheet information, income statement information, and capital budget
requirements for future investments in Ohio. This information should be provided
separately for generation, transmission, and distribution for the electric utility and its
affiliates. Additionally, the eleetric utility shall provide testimony and analysis
demonstrating the return on equity earned by publicly traded companies that face
comparable business and financial risks as the electric utility.

(5) If in an emergency situation the electric utility claims that its financial integrity is
threatened by the operation of the CBP price blending period, it shall demonstrate its
claim through information and data filed in its annual report. The electric utility has the
burden of proof in any such claim of threatened fmancial integrity.

(6) The electric utility shall discuss, in its annual report, upcoming solicitations to be
conducted pursuant to its approved CBP plan. Any deviations or modifications of the
approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.

24
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(7) The annual report shall describe the blended phase-in rates proje.cted to be charged to its
customers under the continuation of the CBP plan, as modified pursuant to patngraph
(C)(6) of this rule. The rata projections shall show the existing and projected generation
servlce price(s) blended with the CBP determined rates and projected CBP determined
rates, and any descriptions, fotmulas, andtor tables necessary to show how the blending
is accomplished. The projected blended phase-in rates shall be compared in the annual
report to the existing blended phase-in rates.

(8) The annual report shall describe the operation to date of any time-differentiated and
dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.

(9) The annual report shall include a status report of the market conditions relevant to the
continued operation of the electric utility's NRtO, including but not limited to
information about the existence of published source(s) of electric market pricing
information, whether the electric utility or its affiliate still belongs to an regional
transmission organization (RTO), and whethex the RTO's market monitoring function
has mitigation authority over the transactions resulting from the CBP.

(10) The commission, legal director, deputy legal director, or attomey examiner shall
detennine the level of review required for any informadon, plans, or requests set forth
in the atutuat report, and set any necessary schedules through an entry.

(D) lf the CBP plan is approved by the commission without the requirement of a price blending
period, or after the expiration of any such required price blending period, on an annual basis,
on dates to be determined by the commission, the electric utility shall file an annual report

with the commission.

(1) The annual report shall provide a general statement about the operation of the CBP to
date. The annual report shall also provide a summary of generation service obtained via
the CBP during the period under review, and impacts of the cost of the CBP on the
electric utility's customers' rates.

(2) The annual report shall describe any defaults or other difficulties encountered in
obtaining generation service frorn winning bidder(s) of the CBP, and describe in detail
actions taken by the electric utility to remedy such situations.

(3) The annual report shall describe the condition and signifrcant developments of the
wholesale electric generation and transmission market during the year covered by the
report, and any developments in those markets anticipated or known for the following

year.

(4) The electric utility shall discuss, in its annual report, upcoming solicitations to be
conducted pursuant to its approved CBP plan. Any deviations or modifications of tbe
approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.

25
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(5) The annual report shall describe the operation to date of any time-dif€erentiated and
dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.

(6) The commission, legal director, deputy legal director, or attorney exnntiner shall
determine the level of review required for any informafton, plans, or requests set forth
in the annual report, and set any necessary schedules through an entry.

26
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4961:1-36-01 iDeirinitions.

(A) "Application" means an application for a transmission cost recovery rider pursuant to this

chapter.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of

the Revised Code.

(D) "Staff' means the staff of the conunission or its authorized representative.
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4901:1-36-02 Purpose and scope.

(A) This chapter authorizes an electric utility to recover, through a reconcilable rider on the
electric utility's distribution rates, all transmissiomand transmission-related costs, including
ancillary and congestion costs, imposed on or charged to the utility, net of financial
transmission rights and other transniission-related revenues credited to the electric utility, by
the federal energy regulatory commission or a regional transmission organization,
independent transmission operator, or similar organization approved by the federal energy
regulatory commission.

(B) The commission may waive any requirement of Chapter 490I:1•36 of the Administrative
Code for good cause shown.
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4901:1-36-03 Appiication.

(A) Each eiectrie utility which seeks recovery of transmission and iransmission-related costs
sheill file an application with the Commission for a transmission cost recovery rider. The
initial application shall include all information set forth in the appendix to this rule.

(B) Ea4h electric utility with an approved transmission cost recovery rider shall update the rider
oti an annual basis pursuant to a schedule set forth by commission order. Each application
to update the transmissiott cost recovery rider shall include all information set forth in the
appendix to this rule.

(C) The commission may order that consultants be hired, with the costs billed to the electric
utility and recoverable through the rider, to conduct pradence andlor financial reviews of the
costs incurred and recovered through the transmission cost recovery rider.

(D) Each annual application to update the transmission cost recovery rider should be made not
less than seventy-five days prior to the proposed effective date of the updated rider.

(E) If at anytime during the period between annual update filings, the electric utility or staff
determines that costs are or will be substantially different than the projected amounts
included in their previous application, the electric utility should file, on its own initiative or
by order of the commission, an interim application to adjust the transmission cost recovery
rider in order to avoid excessive catrying costs and to minimize rate impacts for the
following update filing.

(F) Affected parties nuty file detailed comments on any issues coneerning any application filed
under this rule within forty days of the date of the filing of the application,
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Appendix to Rule 4901:1-36-03

Schedule
I.D.

A-1
A-2

Copy of proposed tariff schedules
Copy of redlined current tariff schedules

Schedule Name
and Required Data

B-1 Summary of Total Projected Transmission Costs/Revenues
Provide the total forecasted cost/revenue for each cost component.
Include ail costs and related revenues, network Integration transmission service, anciIlary service, regional
transmissioil organization related, and reconciliation adjustment.
Indicate whether each component is energy or demand related

B-2 Summary of Current verses Proposed Transmission Revenues
Provide table that includes billing determinants for each class applied to current transmission cost recovery
rider rates aod proposed transmission cost recovery rider rates, including current and proposed class
revenues, and the dollar and percentage difference

B-3 Summary of Current and Proposed Rates
For each rate class provide the current transmission cost recovery rider rate and proposed transmission cost
recovery rider rate, the dollar difference and percentage change.

B-4 Graphs
For each cost/revenue component provide a bar graph of quarterly actual transmission cost recovery rider

costs beginning January 06.
Also include the original projected cost for each quarter.
Also include the next period proJections on the graph.

B-5 Typical Bill Comparisons
Provide a typical bill comparison for each rate schedule affected by the proposed adjustments to the

transmission cost recovery rider.

C-1 Projected Transmisslon Cost Recovery Rider Costs/Revenues
For each cost/revenue component include the monthly projected transmission cost recovery rider

costs/revennes•
C-2 For each rate schedule provide the monthly projected cost,
C-3 Provide the projected transmission cost recovery rider rate calculations.

Provide aB necessary support for the rate calculations, including support for demand and energy allocators.

D-1 Reconciliat3on Adjustment
Provide actual transmission cost recovery rider costs for each component used to calculate reconciliation

adjustment.
D-2 Provide monthly revenues collected from each rate schedule.
D-3 Provide monthly over and under recovery.
D^3a...z Include all additional and necessary schedules for support, including, but not limited to:

*Carrying cost caiculation,
•Reconcitiation of throughput to Company financial records.
*Reconciliation of one month's bill from RTO to Financial Records of the company
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4901:1-36-04 Limitations.

(A) The transmission cost recovery rider costs are reconcilable on an annual basis, with carrying
charges to be applied to both over- and under-recovery of costs.

(B) The transmission cost recovery rider shail be avoidable by all customers who choose
alternative generation suppliers and the eleatric utility no longer bears the responsibility of
providing generation and transmission service to the customers.

(C) The transmission cost recovery rider shall include transmission and transmission-related
costs and off-setting revenues, including ancillary and congestion-related costs and
revenues, charged or credited to the utility by the federal energy regulatory commission or a
regionai transruission organization, independent transmission operator, or similar
organization approved by the federal energy regulatory commission and such costs and
revenues are not included in any other schedule or rider in the electric utility's tariff on file
with the commission.
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4901:1-36-05 Heariags.

Unless otherwise ordered by the commission, the legal director, the deputy legal director, or the
attomey examiner, the commission shall approve the application or set the matter for hearing
within seventy-five days atter the fling of a complete application under this chapter. Proposed
rates will become effective on the seventh-fifth day subject to reconciliation adjustments
following any hearing, if necessary, or in its subsequent filing.

1
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4901:1-36-06 Additional information.

On a biennial basis, the electric utility shall provide additional information detailing the electric
utility's policies and procedures for minimizing any costs in the iransmission cost recovery rider
where the electric utility bas control over such costs.
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4901:1-37-01 Definitions.

I

(A) "Affiliates" are companies that are related to each other due to common ownership or
control, The affiliate standards shall also apply to any intental merchant function of the
electric utility whereby the electric utility provides a competitive service.

(B) "Comnussion" means the public utilities conunission of Ohio,

(C) Competitive retail electric service provider means a provider of a competitive retail electric
service as defined in division (A)(4) of section 4928.01 of the Revised Code.

(D) Electric services company shall have the meaning set forth in division (A)(9) of section
4928.01 of the Revised Code.

(E) Electric utility shall have the meaning set forth in division (A)(11) of section 4928.01 of the
Revised Code.

(F) Employees are all full• or part-time employees of an electric utility or its affiliates, as well as
consuitants, independent contractors, or any other persons performing various duties or
obligations on bebalf of or for an electric utility or its affiliate,

(G) Fully allocated costs are the sum of direct costs plus an appropriate share of indirect costs.
For purposes of these rules, the term fuily allocated costs shall have the same meaning as the
term fully loaded embedded costs as that term appears in division (A)(3) of section 4928.17
of the Revised Code.

(H) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the

Revised Code.

(I) "Staf£' means the staff of the commission or its authorized representative.
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4901:1-37-02 Purpose and scope.

(A) The purpose of this chapter is to require all of the state's electric utilities to meet the same
standards so a competitive advantage is not gained solely because of corporate affiliation,

(B) This chapter is intended to create competitive equality, prevent unfair competitive advantage,
prohibit the abuse of market power and effectuate the policy of the state of Ohio embodied
in section 4928.02 of the Revised Code.

(C) The commission may waive any requirement of Chapter 4901:1-37 of the Administrative
Code for good cause shown.

(D) To ensure compliance with this chapter, examination of the books and records of affiliates
may be necessary.

(E) Violations of this chapter shall be subject to section 4928.18 of the Revised Code. The
electric utility has the burden of proof to demonstrate compliance with this chapter.
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4901:1-37-03 Applicability.

(A) The provisions of this chapter shall be applicable in accordanee with sections 4928.17 and
4928,18 of the Revised Code and apply to:

(l) The activities of ihe electric utiiity and its transactions or other arrangements with its
affiliates.

(2) Any shared services of the electric utilities with any affrliates.

(3) The sale or transfer of generating assets.

(B) Nothing in this chapter is to be consirued as prohibiting or otherwise impeding an electric
utility's ability to conduct activities pursuant to rules 4901:1-38-03 to 4901:1-38-05 of the
Administrative Code.
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4901:1-37-04 General provisions.

(A) Structural safeguards.

(1) Each electric utility and its affiliates that provide services to customers within the
electric utility's service territory shall function independently of each other.

(2) Each electric utility and its affiliates that provide services to customers within the
electric utility's service territory shall not share facilities and services if such sharing in
any way violates paragraph (D) of this rule.

(3) Cross-subsidies between an electric utility and its aiaFiliates are prohibited. An electric
utility's operating employees and those of its affiliates shall function independently of
each other.

(4) An electric utility may not share employees andlor facilities with any affiliate, if the
sharing, in any way, violates paragraph (D) of this rule.

(5) An electric utility shall ensure that all shared employees appropriately record and charge
their time based on fiilly allocated costs.

(6) Transactions made in accordance with rules, regulations, or service agreernents
approved by the federal energy regulatory conunission, securities and exchange
commission, and the commission, whioh rules the electric utility shall maintain in its
cost allocation manual (CAM) and file with the commission, shall provide a rebuttable
presumption of compliance with the costing principles contained in this chapter.

(B) Separate accounting.

Each electric utility and its affiliates shall maintain, in accordance with generally accepted
accounting principles and an applicable uniform system of accounts, books, records, and
accounts that are separate from the books, records, and accounts of its affiliates.

(C) Financial arrangements.

Unless otherwise approved by the commission, the fmancial arrangements of an electric
utility are subject to the following restrictions:

(1) Any indebtedness incurred by an affiliate shall be without recourse to the electric utility.

(2) An eiecttic utility shall not enter into any agreement with terms under which the electric
utility is obligated to commit funds to maintain the financial viability of an affiliate.

(3) An electric utility shall not make any investment in an affiliate under any circumstances
in which the electric utility would be liable for the debts and/or liabilities of the affiliate
incurred as a result of actions or omissions of an affiliate,
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(4) An electric utility shall not issue any security for the purpose of fmancing the
acquisition, ownership, or operation of an affiliate.

(5) An electric utility shall not assume any obligation or liability as a guarantor, endorser,
surety, or otherwise with respect to any security of an affiliate.

(6) An electric utility shall not pledge, mortgage, or use as collateral any assets of the
electric utility for the benefit of an affyliate.

(D) Code of Conduct.

(1) The electric utility shall not release any proprietary customer information (e.g.,
individual customer load profiles or biiGng histories) to an affiliate, or otherwise,
without the prior authorization of the customer, except as required by a regulatory
agency or court of Iaw.

(2) On or after the effective date ofthis chapter, the electric utility shall make customer lists,
which include name, address, and telephone number, available on a nondiscriminatory
basis to all nonaffiliated and aMiated certified retail elcouic service providers
transacting business in its service territory, unless otherwise directed by the customer.
This provision does not apply to customer-specific information, obtained with proper
authorization, necessary to fulfill the terms of a contract, or information relating to the
provision of general and administrative support services.

(3) Employees of the electrie utility's affiliates shall not have access to any inforniaa.tion
about the electrie utility's transniission or distribution systems (e.g., system operations,
capability, price, curtailments, and ancillary services) that is not contemporaneously
available, readily accessible, and in the same form and manner available to nonaffiliated
competitors providing retail electric service.

(4) An electric utility shall treat as confidential all information obtained from a competitive
retail electric service provider, both affiliated and nonaffillated, and sball not release
such information, unless a competitive retail electric service provider provides
authorization to do so or unless the information was or thereafter becomes available to
the public other than as a result of disclosure by the electric utility.

(5) The electric utility shall not tie (or allow an affiliate to tie), as defined by state and
federal antitrust laws, or otherwise condition the provision of the electric utility's
regulated services, discounts, rebates, fee waivers, or any other waivers of the electric
utility's ordinary tetrns and condieions of service, including but not lintited to tariff
provisions, to the taking of any goods and/or services from the electric utility's
affiliates.

(6) The electric utility shall ensure effective competition in the provision of retail electric
service by avoiding anticornpetit9ve subsidies flowing from a noncompetitive retail
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electric service to a competitive retail eleotric service or to a product or service other
than retail electric service, and vice versa.

(7) The electric utility, upon request from a customer, shall provide a complete list of all
competitive retail electric service providers operating on the system, but shall not
endorse any competitive retail electric service providers, indicate that an electric
services company is an affiliate, or indicate that any competitive retail electric service
provider wilt receive prefercnce because of an affiliate relationship.

(8) The electric utility shall use reasonable efforts to ensure retail electric service consumers
protection against unreasonable sales practices, market deficiencies, and market power
and the electric utility's compliance officer shall promptly report any such unreasonable
sales practices, market deficiencies, and market power to the director of the utilities
department (or their designee).

(9) Employees of the electric utility or persons representing the electric utility shall not
indicate a preference for an affillated electric services company.

(10) The electric utility shall provide comparable access to products and services related to
tariffed products and services and specifically comply with the following:

(a) An electric utility shall be prohibited from unduly discriminating in the offering of
its products andlor services.

(b) The electric utility shall apply all tariff provisions in the same manner to the same or
similarly situated entities, regardless of any affiliation or nonaffiliation.

(c) The electric utility shall not, through a tariff provision, a contract, or otherwise, give
its affiliates or customers of affiliates preferential treatment or advantages over
nonaffiliated competitors of retail eleectric service or their customers in matters
relating to any product and/or service.

(d) The electric utility shall strictly follow all tariff provisions.

(e) Except to the extent allowed by any applicable law, regulation, or commission order,
the electric utility shall not be permitted to provide discounts, rebates, or fee
waivers for any retail electric serviee.

(11) Shered representatives or shared employees of the electric utility and affiliated electric
services company shall clearly disclose upon whose behalf their public representations
are being enade wcien such representations concern the entity's provision of electric
services.

(E) Emergency.
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(1) Notwithstanding the foregoing, in a declared emergency situation, an electric utility may
take actions necessary to ensure public safety and system reliability.

(2) The electric utility shail raaintain a log of all such actions that do not comply with this
chapter, and such log shall be subject to review by the commission and its staff,
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4901:1-37-05 Application.

(A) Consistent with seetion 4928.17 of the Revised Code, an electric utility that provides in this
state, either directly or through an affiliate, a noncompetitive retail electric service and a
competitive retail electric service (or a noncornpetitive retail electric service and a product
or service other than retail electric service) shall file with the conunission an application for
approval of a proposed corporate separation plan. The application shall include a narrative
describing how the plan ensures competitive equality, prevents unfair competitive
advantage, prohibits the abuse of market power, and effectuates the policy of the state of
Ohio embodied in section 4928.02 of the Revised Code,

(B) The proposed corporate separation plan shall be a stand alone document that, at a minimum,
includes the following:

(1) Provisions that maintain structural safeguards.

(2) Provisions that maintain separate accounting.

(3) A list of all current affiliates identifying each affiliate's product(s) and/or service(s) that

it provides.

(4) A list identifying and describing the financial arrangements between the electric utility
and all affiliates.

(5) A code of conduct policy that complies with this chapter and that employees of the
cleatrlc utility and affiliates must follow.

(6) A description of any joint advertising andfor joint marketing aetivities between the
electric utility and an affiliate that the electric utility intends to utilize, including when
and where the name and logo of the electric utility witl be utilized, and explain how
such activities will comply with this chapter.

(7) Provisions related to maintaining a cost allocation manual (CAM).

(8) A description and timeline of all planned education and training, throughout the holding
company structure, to ensure that electric utility and affiliate employees know and can
implement the policies and procedures of this nile. The information shall be maintained
on the electric utilities' public web site.

(9) A copy of a policy statement to be signed by electric utility and affiliate employees who
have access to any nonpublic electric utility infonr_ation, which indicates that they are
aware of, have read, and will follow all policies and procedures regarding limitation on
the use of nonpublic electric utility information. The statement will include a provision
stating that failure to observe these limitations will result in appropriate disciplinary
action.
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(10) A description of the intemal compliance monitoring procedures and the methods for
corrective action for compliance with this chapter.

(11) A designation of the electric utitity's compliance officer who will be the contact for the
commission and staff on corporate separation matters. The compliance officer sball
cerlify that the approved corporation separation plan is up to date and in compliance
with the commission's rules and orders. The electric utility shall notify the commission
and the director of the utilities department (or their designee) of changes in the
compliance officer.

(12) A detailed description outlining how the electric utility and its affiliates will comply
with this chapter. The format shall identify the provision and then provide the
description.

(13) A detailed listing of the electric utility's electric services and the electric utility's
transmission and distribution affiliatea' electric services.

(14) A complaint procedure to address issues eonceming compliance with this chapter,
which, at a minimum, shall include the foilowing:

(a) All complaints, whether written or verbal, shall be referred to the compliance officer
designated by the electric utility to handle corporate separation matters or the
eomptiance officer's designee.

(b) The complaint shall be acknowledged within five working days of its receipt.

(c) A written statement of the complaint shall be prepared and inelude the name of the
complainant, a detailed factual report of the complaint, all relevant dates, the
entities involved, the employees involved, and the specific claim,

(d) The results of the preliminary investigation shall be provided to the complainant in
writing within thirty days after the complaint was received, including a description
of any course of action that was taken.

(e) The written statements of the complaints and resulting.investigations required by
paragraphs (13)(14)(c) and (B)(14)(d) of this rule shall be kept in the CAM, in
accordance with rule 4901:1-37-08 of the Administrative Code for a period of not
less than three years.

(t) This complaint procedure shall not in any way limit the rigltts of any person to file a
formal complaint with the comntiission.

(C) Each electric utility sball file its approved corporate separation plan in its tariff docket.
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4901;1-37-06 Revisions and amendments.

(A) All proposed revisions andlor amendments to the electric utility's approved corporate
separation plan shall be filed with the commission, and a copy of the filing shall be provided
simultaneously to the director of the utilities department (or their designee).

(B) Except for proposals related to the sale or transfer of assets filed pursuant to rule 4901:1-37-
09 of this chapter, if a filing to revise and/or amend the electric utility's corporate separadon
plan is not acted upon by the commission within sixty days after it is filed, the modified
corporate separation plan shal] be deemed approved on the sixty-first day after filing.

(C) Bach electriautility shall file any modified corporate separatinn plan in its tariff docket upon
approval of such plan.
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4901;1-37-07 Access to books and records.

(A) The electric utility shall maintain records sufficient to demonstrate compliance with this
chapter, and shall produce, upon the request of staff, all books, accounts, and/or other
pertinent records kept by an ciectric utility or its affiliates as they may relate to the
businesses for which corporate soparation is required under seetion 4928.17 of the Revised
Code, including those required under section 4928.145 of the Revised Code.

(B) The staff may investigate such electric utility and/or affiliate operations and the
interrelationship of those operations at the staff s discretion. In addition, the employees and
officers of the electric utility and its afftliates shall be made available for infonnational
interviews, at a mutually agreed time and place, as required by the staff to ensure proper
separations are being followed.

(C) If such employees, officers, books, and records oannot be reasonably made available to the
staff in the state of Ohio, then upon request of the staff, the appropriate electric utility or
affiliate shal] reimburse the commission for reasonable travel expenses incurred.
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4901:1-37-08 Cost allocation manual (CAM).

(A) Each electric utility that receives products and/or services from an affiliate and/or that
provides products andlor services to an affiliate shall nuiintain inforrnation in the CAM,
documenting how costs are allocated between the electric utility and atFiliates and the
regulated and nonregulated operations.

(B) The CAM will be maintained by the electric utility.

(C) The CAM is intended to ensure the oommission that no cross-subsidization is occurring
between the electric utility and its affiliates.

(T)) The CAM will include:

(1) An organization chart of the holding company, depicting all affiliates, as well as a
description of activities in whioh the aTiliates are involved.

(2) A description of all assets, services, and products provided to and from the eleetric utility
and its affiliates.

(3) All documentation including written agreements, accounting bulletins, procedures, wark
order manuals, or related doauments, which govern how costs are allocated between
affiliates.

(4) A copy of the job description of each sbared employee.

(5) A list of natnes and job snnvnaries for shared consultants and shared independent
contractors.

(6) A copy of all transferred employees' (from the electric utility to an affiliate or vice versa)
previous and new job descriptions.

(7) A log detailing each instance in which the electric utility exeroised discretion in the
application of its tariff provisions.

(8) A log of all complaints brought to the eleciric utility regarding this chapter.

(9) A copy of the minutes of each board of directors meeting, where it shall be maintained
for a minimum of three years.

(E) The method for charging costs and trarisfe;aing assets shall bc based on fully allocated costs.

(F) The costs should be traceable to the books of the applicable corporate entity.

(Cp) The electric utility and affiliates shall maintain all underiying affiliate transaction
information for a minimum of three years.
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(fi) Following approval of a corporate separation plan, an electric uulity shall provide the
director of the utilities depamnent (or their designee) with a sununary of any changes ia the
CAM at least every twelve months,

(I) The compliance officer designated by the electric utility will act as the contact fbr the staff
when staff seeks data regarding affiliate transactions, personnel transfers, and the sharing of
employees.

(J) The staff may perform an audit of the CAM in order to ensure compliance with this rule.

OCC Appx. 000116



4901:1-37 14

I

4901:1-37-09 Sale or transfer of generating assets.

(A) Consistent with division (E) of section 4928.17 of the Revised Code, an electric utility shall
not sell or transfer any generating asset it wholly or partly owns without prior commission

approval.

(B) An electric utility may apply for commission approval to sell or transfer its generating assets
by filing an application to sell or transfer.

(C) An application to sell or transfer generating assets shall, at a minimum:

(1) Clearly set forth the object and purpose of the sale or transfer, and the terms and
conditions of the same,

(2) Demonstrate how the sale or transfer will affect the current and future standard service
offer established pursuant to section 4928.141 of the Revised Code.

(3) Demonstrate how the proposed sale or transfer will affect the public interest.

(D) Upon the filing of such application, the commission may fix a time and place for a hearing if
the application appears to be unjust, unreasonable, or not in the public interest. The
commission shall fix a time and place for a bearing with respect to any application that
proposes to altcr the jurisdiction of the commission over a generation asset.

(E) If, after such hearing or in the case that no hearing is required, the commission is satisfied
that the sale or transfer is just, reasonable, and in the public interest, it shall issue an order
approving the application to sell or transfer.

(F) Staff shall have access to all books, accounts, andlor other pertinent records maintained by
the transferor and transferee as related to the application to sell or transfer generating assets
and in accordance with rule 4901:1-37-07 of the Administrative Code.
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4901:1-38-01 Definitions.

(A) "Affidavit" means a written declaration made under oath before a notary public or other
authorized officer,

(B) "Cortunission" means the public utilities commission of Ohio.

(C) "Delta revenue" means the deviation resulting from the difference in rate levels between the
otherwise applicable rate schedule and the result of any reasonable atrangement approved by

the commission.

(D) "Eleetric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of
the Revised Code.

(E) "Energy efficiency production facilities" means any customer that manufactures or assembles
products that promote the more efficient use of energy (i.e., increase the ratio of energy end
use services (i.e., heat, light, and drive power) derived from a device or process to energy
inputs necessary to derive such end use services as compared with other devices or
processes that are commonly installed to derive the same energy use services); or, any
customer that manufactures, assembles or distributes products that are used in the production

of clean, renewable energy.

(F) "Mercantile customer" shall have ihe meaning set forth in division (A)(19) of section
4928.01 of the Revised Code.

(G) "Nonfxrm electric service" means electric service provided pursuant to a schedule filed under
seadon 4905.30 or 4928.141 of the Revised Code, or pursuant to an arrangement under
section 4905.31 of the Revised Code, which schedule or arrangement includes conditions
that may rcquire the customer to euttail or interrupt eleotric usage during nonemergency
eirctunstances upon notification by the electric utility.

(H) "Staff' means the staff of the commission or its authorized representative.
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4901:1-38-02 Purpose and scope.

(A) The purpose of this chapter is to facilitate the state's effectiveness in the global economy, to

promote job growth and tetention in the state, to ensure the availability of reasonably priced
electria service, to promote energy efficiency and to provide a means of giving appropriate
incentives to tealmotogies that can adapt successfully to environmental mandates in
furtherance of the policy of the state of Ohio embodied in section 4928.02 of the Revised

Code.

(B) The commission may waive any requirement of Chapter 4901:1-38 of the Administrative

Code for good cause shown.
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4901:1-38-03 Economic development arrangements.

3

(A) An electric utility, mercantile customer, or group of mercantile customers of an electric
utility may file an application for commission approval for an economic development
arrangement between the electric utility and a new or expanding customer or group of
customers.

(1) Each customer requesting to take service pursuant to an econonuc development
arrangement with the electric utility shall describe the general status of the customer in
the community and how such arrangement furthers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.

(2) Eacli customer requesting to take service pursuant to an economic development
arrangement with the electric utility shall, at a minimum, meet the following criteria,
submit to the electric utility and the commission verifiable infonnation detailing how
the criteria are met, and provide an affidavit from a company offtoial as to the veracity

of the information provided:

(a) Eligible projects shall be for non-retail purposes.

(b) At least twenty-five new, fall-time or full-thne equivalent jobs shall be created
within three years of initial operations,

(c) The average hourly base wage rate of the new, full-time or flill-time equivalent jobs
shall be at least one hundred fifty per cent of the federal minimum wage.

(d) The customer shall demonstrate financial viability.

(e) The customer shall identify local (city, county), state, or federai support in the form
of tax abatements or credits, jobs progratns, or other incentives.

(f) The customer shall identify potential secondary and tert'sary benefits resulting from
its project including, but not Iimited to, Ioeal/state tax doIlars and related
employment or business opportunities resulting from the location of the facility.

(g) The customer shall agree to maintain operations at the project site for the term of the
incentives.

(3) An electric utility and/or mercantile customer or group of mercantile customers filing
an application for commission approval of an economic development arrangement
bears the burden of proof as to the reasonableness of the arrangeutent requested and
shail submit to the commission verifiable infonnation detailing the rationale for the
arrangement.

(B) An electric utility, mercantile customer, or group of mercantile customers of an electric
utility may file an application for an economic development arrangement between the
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electric utility and its eustomer or group of customers for the retention of an existing
customer(s) likely to cease, reduce, or relocate its operations out of state.

(1) Each customer requesting to take service pursuant to an economic development
arrangement with the electric utility shali describe the general status of the customer in
the community and how such arrangement finthers the policy of the state of ©hio
embodied in section 4928.02 of the Revised Code.

(2) Each customer requesting to take service pursuant to an economic development
arrangement with the electric utility shall, at a nxinimum, meet the following criteria,
submit to the electric utility verifiable information detailing how the criteria are met,
and provide an affidavit from a company official as to the veracity of the information
provided:

(a) Eligible projects shall be for non-retail purposes,

(b) The number of full-time or fall-time equivalent jobs to be retained shall be at least

twenty-five.

(c) The average billing load (in kilowatts to be retained) shall be at least two hundred
fifty kilowatts.

(d) The customer shall demonstrate that the cost of electricity is a major factor in its
decision to cease, reduce, or relocate its operations to an out-of-state site. In-state
relocations are not eligible. If the customer has the potential to relocate to an out-
of-state site, the site(s) shall be identified, along with the expected costs of
electricity at the site(s) and the expected oosts of other significant expenses
including, but not limited to, labor and taxes.

(e) The customer shall identify any other local, state, or federal assistance sought and/or
reeeived in order to maintain its current operations.

(f) The customer shall agree to maintain its current operations for the term of the

incentives.

(3) An electric utility andlor mercantile customer or group of mercantile customers filing
an application for commission approval of an economic development arrangement
bears the burden of proof as to the reasonableness of the arrangement requested and
shall submit to the commission verifiable information detaiiing the rationale for the

arrangement.

(C) Upon the filing of an economic development application, the commission may fix a time and
place for a hearing if the application appears to be unjust or unreasonable.

(1) The economic development arrangement shall be subject to change, alteration, or
modification by the commission.
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(2) The staff shali have access to all customer and electric utility information related to
service provided pursuant to the economic development arrangements.

(D) Customer in€ormation provided to demonstrate eligibility under paragraphs (A) and (B) of
this rule shall be treated by the electric utility as confidential.
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4901:1-38-04 Energy eft;ciency arrangements.

(A) An electric utility, mercantile customer, or group of inercan.tile customers of an electric
utility may file an application for commission approval for an energy efficiency arrangement
between the eleetric utility and its customer or group of customers that have new or
expanded energy efficiency production facilities.

(1) Each customer requesting to take service pursuant to an energy ef8ciency arrangement
with the electric utility shall describe the general status of the customer in the
community and how such arrangement furihers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.

(2) Each customer requesting to take service pursuant to an energy efficiency arrangement
with the electric utility shall meet the following criteria, submit to the electric utility
verifiable information detailing how the criteria are met, and provide an affidavit from a
company offioial as to the veracity of the information provided:

(a) The customer shall be an energy efficiency production facility as defined in this
chapter.

(b) At least ten new, full-time or fuli-time equivalent jobs shall be areated within three
years of initial operations.

(c) The average hourly base wage rate of the new, full-time, or futl-time equivalent jobs
shall be at least one hundred fifty per cent of Pederal minimum wage.

(d) The customer shall demonstrate financial viability.

(e) The customer shall identify local (city, county), state, or federal support in the form
of tax abatements or credits, jobs programs, or other incentives.

(t) The customer shall agree to maintain operations at the project site for the term of the
incentives.

(3) An electric utility and/or mercantile customer or group of mercantile costomers filing
an application for commission approval of an energy efficiency arrangement bears the
burden of proof as to the reasonableness of the arrangement requested and shall submit
to the commission verifiable information detailing the rationale for the arrangement,

(B) Upon the filing of an energy efficiency application, the conunission may fix a time and place
for a hearing if the application appears to be unjast or itiueasonabSe.

(1) The energy efficiency arrangement shall be subject to change, alteration, or modification
by the commission.
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(2) The staff shall have access to all customer and electric utility information related to
service provided pursuant to the energy efficiency arrangements.

(C) Customer information provided to demonstrate eligibility under paragraph (A) of this rule
shall be treated by the electric utility as confidential.

OCC Appx. 000 725



4901:1-38 8

4901:1-38-05 Unique arrangements.

(A) Notwithstanding rules 4901:1-38-03 and 4901:1-38-04 of the AdministraGve Code, an
electrie utility may file an applieation pursuant to section 4905.31 of the Revised Code for
commission approval of a unique arrangement with one or more of its customers,
consumers, or employees.

(1) An electric utility filing an application for conunission approval of a unique arrangement
with one or more of its customers, consumers, or employees bears the burden of proof
as to the reasonableness of the anangement and shall submit to the conunission
verifiable information detailing the rationale for the arrangement.

(2) Upon the filing of an application for a unique arrangement, the commission may fix a
time and place for a hearing if the application appears to be unjust or unreasonable.

(3) The unique arrangement shall be subject to change, alteration, or modification by the
commission.

(B) A mercantile customer, or a group of mercantile customers, of an electric utility may apply to
the commission for a unique arrangement with the electric utility.

(1) Each customer applying for a unique arrangement bears the burden of proof as to the
reasonableness of the arrangement and shall submit to the commission and the electric
utility verifiable information detailing the rationale for the arrangement.

(2) The custoiner sball provide an affidavit from a company official as to the veracity of the
information provided.

(3) Upon the filing of an application for a unique arrangement, the commission may fix a
time and place for a hearing if the application appears to be unjust or unreasonable.

(4) The unique arrangement shall be subject to change, atteration, or modification by the
commission.

(C) Each applicant applying for approval of a unique arrangement between an eleotric utility and
one or more of its customers, consumers, or employees shall describe how such arrangement
furthers the policy of the state of Ohio embodied in seetion 4928,02 of the Revised Code.

(D) Unique arrangements shall reflect terms and conditions for circumstances for which the
electric utility's tariffs have not already provided.
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4901:1-38-06 Reporting requirements.

(A) Each customer served under any reasonable arrangement established pursuant to this chapter
shall submit an annual report to the eieotric utility and staff no later than April thirtieth of
each year. The format of that report shall be determined by staff such that a determination
of the compliance with the eligibility criteria can be determined, the value of any incentives
received by the customer(s) is identified, and the potential impact on other customexs can be
calculated.

(B) The burden of proof to demonstrate ongoing compliance with the reasonable attangement
t'ses with the customer(s). The electric utility shall summarize the reports provided by
customers under paragraph (A) of this rule and submit such summary to staff for review and
audit no later than June fifteenth of each year.
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4901:1-38-07 I,evel of incentives.

(A) The level of the iucentives associated with any reasonable arrangement establiahed pursuant
to this chapter shall be determined as part of the commission's review and approval of the
applications filed pursuant to this chapter. Incentives sball only be applicable to the
service(s) taken from the electric utility by the customer receiving the incentives.

(B) Incentives may be based on, but not limited to:

(1) Demand discounts.

(2) Percentages of total bills, or portions of bills.

(3) Direct contributions.

(4) Reflections of cost savings to the electrie utility.

(5) Shared savings.

(6) Some combination of the required criteria.

(C) Upon commission approval of an application, the reasonable arrangement, as approved,
shall be:

(1) Posted on the commission's docketing information system.

(2) Accassibie through the commission's web site.

(3) Under the supervision and regulation of the commission, and subject to change,
alteration, or modification by the conunission.
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4901:1-38-08 Revenue recovery.

(A) Each electric utility that is serving customers pursuant to approved reasonable arrangements,
may apply for a rider for the recovery of certain costs associated with its delta revenue for
serving those customers pursuant to reasonable arrangements in accordance with the
following:

(1) The approval of the request for revenue recovery, including the level of such recovery,
shall be at the commission's discretion.

(2) The electric utility may request recovery of direct incremental adrninistrative costs
related to the programs as part of the rider. Such request shall be subject to audit,
review, and approval by the commission.

(3) For reasonable arrangements in which incentives are given based upon cost savings to
the electric utility (including, but not limited to, nonfinn arrangements, on/off peak
pricing, seasonal rates, time-of-day rates, real-time-pricing rates), the cost savings shall
be an offset to the recovery of the delta revenues.

(4) The amount of the revenue recovery rider shall be spread to all customers in proportion
to the current revenue distribution between and among classes, subject to change,
alteration, or modification by the commission. The electric utility shall file the projected
impact of the proposed rider on all customers, by customer class.

(5) The rider shall be updated and reconciled, by application to the eommission,
senuannually. All data submitted in support of the rider update shall be subject to
commission review and audit.

(B) if it appears to the commission that the proposals in the application may be unjust and
unreasonable, the comntission shall set the matter for hearing.

(1) At such hearing, the burden of proof to show that the revenue recovery rider proposal in
the application is just and reasonable shall be upon the electric utility.

(2) The revenue recovery rider shall be subject to change, alteration, or modification by the
commission.

(3) The staff shall have access to all customer and electric utility information related to
service provided pursuant to the reasonable arrangements that created the delta revenue
triggering the electric utility's application to recover the costs associated with said delta
revenue,
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4901:1-38-09 Failure to comply.

(A) If the customer being provided with service pursuant to a reasonable arrangement established
pursuant to this chapt:er fails to substantially comply with any of the criteria for eligibility,
the electric utility, after reasonable notice to the customer, shall terminate the arrangement
unless otherwise ordered by the commission.

(B) The commission may also direct the electric utility to charge the customer for all or part of
the incentives previously provided by the electric utility.

(C) If the customer is required to pay for all or part of the incentives previously provided, the
recovered amounts shall be reflected in the calculation of the revenue recovery rider
established pursuant to rule 4901:1-38-08 of the Administrative Code.
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The Conunission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

APPEARANCES:

James W. Burk, Arthur E. Korkosz, Mark A. Hayden, Ebony L. Miller, FirstEnergy
Service Company, 76 South Main Street, Akron, Ohio 44308, Jones Day, by David A. Kutik,
North Point, 901 Lakeside Avenue, Cleveland, Ohio 44114-1190, and Calfee, Halter &
Griswold, LLP, by James F. Lang and Laura C. McBride, 1400 KeyBank Center, 800
Superior Avenue, Cleveland, Ohio 44114, on behalf of Ohio Edison Company, The
Cleveland Electric Itluminating Company, and The Toledo Edison Company.

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohio, by
Duane W. Luckey, Section Chief, and William L Wright, Thomas W. McNamee, and John
H. Jones, Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on
behalf of the 5taff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Jeffrey L. Small,
Jacqueline Lake Roberts, Richard C. Reese, and Gregory J. Poulos, Assistant Consumers'
Counsel, 10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential
utility consumers of Ohio Edison Company, The Cleveland Electrk Illuminating
Company, and The Toledo Edison Company.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Chester, Willcox & Saxbe, LLP, by John W. Bentine, Nlark 9. Yurick, and Matthew S.
White, 65 East State Street, Suite 100D, Columbus, Ohio 43215-9:213, on behaif of The
Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlisker, and
Joseph M. Clark, 21 East State Street,17th Floor, Columbus, Ohio 432154228, on behalf of
Industrial Energy Users-Ohio.

David C, Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Brickfield, Burchette, Ritts & Stone, P.C., by Michael K. Lavanga and Ganett A.
Stone, 1025 Thomas Jefferson Street, N.W., 8th Floor, West Tower, Washington, U.C.
20007, on behalf of Nucor Steel Marion, Inc.
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Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Oluo
43215-3927, and Gary A. Jefferies, Dominion Resources Services, Inc., 501 Marttrtdaie
Street, Suite 400, Pittsburgh, Pennsylvania 15212-5817, on behaif of Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1006, and Cynthia A. Ponner,
Constellation Energy Group, Inc., 550 West Washington Street, Suite 3000, Chfcago, Illinois
60661, on behalf of Constellation NewEnergy, Inc., and Constellation Energy Commodities
Group, Inc.

^ Robert J. Triozzi, Director of Law, and Steven Beeler, Assistant Director of Law,
City of Cleveland, and Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dunn,
Christopher L. Milier, and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on
behalf of the city of Cleveland.

Brickfield, Burchette, Ritts & Stone, P.C., by Damon E. Xenopoulos, 1025 Thomas
Jefferson Street, N.W., 8th f7.oor, West Tower, Washington, D.C. 20007, on behalf of
OmniSource Corporation.

Bell & Royer Co., LPA, by Barth E. Royer, 33 Soiuth Grant Avenue, Columbus, Ohio
43215-3927, and Nolan Moses and Trent A. Dougherty, Ohio Environmental Council,1207
Grandview Avenue, Suite 201, Columbus, Ohio 43212-3449, on behalf of Ohio
Environmental Council.
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behalf of Ohio Hospital Association.

The Legal Aid Society of Cleveland, by Joseph P. Meissner, 1223 West 6th Street,
Cleveland, Ohio 44113, on behalf of The Neighborhood Environmental Coalition, The
Empowerment Center of Greater CIeveland, United Clevelanders Against Poverty,
Cleveland Housing Network, and The Consumers for Fair Utility Rates.

Leslie A. Kovacik, dty of Toledo, 420 Madison Avenue, Suite 100, Toledo Ohio
43604-1219; Lance M. Keiffer, Lucas County, 711 Adaris Street, 2nd Floor, Toledo, Ohio
43624-1680; Marsh & McAdams, by Sheilah H. McAdarns, city of Maumee, 204 West
Wayne Street, Maumee, Ohio 43537; Ballenger & Moore, by Brian J. BaUenger, city of
Nottl-Lwood, 3401 Woodville Road, Suite C, Tbledo, Ohio 43619; Paul S. Goldberg and
Phillip D. Wurster, city of Oregon, 5330 Ssaman Road, Oregon, Ohio 43616; James E.
Moan, city of Sylvania, 4930 HollandSylvania Road, Sylvania, Ohio 43560; Leatherman,
Witzler, by Paul Skaff, city of HolIand, 353 Elm Street, Perrysburg, Ohio 43551; and
Thomas R.13ayes, Lake TownsMp, 3315 Centennial Road, Suite A-2, Sylvania, Ohio 43560,
on behalf of Northwest Ohio Aggregation Group.
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Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohfo 43215, on
behalf of the Natural Resources Defense Council.

Craig G. Goodman, 3333 K. Street, N.W., Suite 110, Washington, D.C. 20007, on
behalf of National Energy Marketers Association.

Vorys, Sater, Seymour & Pease, LLP, by M, Howard Petricoff and Stephen M

Howard, 52 East Gay Street, Collunbus, Ohio 43216-1008, and Bobby Singh, 300 West
Wilson Bridge Road, Suite 350, Worthington, Ohio 43085, on behalf of Integrys Energy
Services, Inc.

Sean W. Volltnan and David A Muntean, 161 South High Street, Suite 202, Akron,
Ohio 44308, on behalf of the city of Akron.

Bell & Royer Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
Ohio 43215,3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio 43215-3005,
on behalf of Ohio Manufacturers' Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Energy

Services, LLC.
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Ohio 43215-3422, and F, Mitchelt Dutton, FPL Energy Power Marketing, Inc., 700 Universe
Boulevard, Juno Beach, Florida 33408, on behalf of FPL Energy Power Marketing, Inc., and
Gexa Energy Holdings, LLC.

Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Sierra Club, Ohio Chapter.

Bricker & Eckler, LLP, by Glenn S. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Columbus,
Ohio 43215, on behalf of Northeast Ohio Public Energy Counc9l.

Larry Gearhardt, 280 North High Street, P,O. Box 182383, Columbus, Ohio 43218-
2383, on behalf of dhio Far:n Bureau Federation,

Bricker & Eckler, LLt', by 6ally W. Bloomfield and Terrence O'Donnell,100 South
Third Street, Columbus, Ohio 43215, on behalf of American Wind Energy Association,
Wind on the Wires, and Ohio Advanced Energy.
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Theodore S. Robinson, 2121 Murray Avenue, Pittsburgh, Pennsylvania 15217, on•
behaif of Citizens Power, Inc.

McDermott, Wilt & Emery, LLP, by Dougias M. Mancino, 2049 Century Park East,
Suite 3800, Los Angeles, California, 90D67-3218, and Grace C. Wung, 600 Thirteenth Street,
N.W., Washington, D.C. 20005, on behalf of Wal-Mart Stores East, LP, and Sam's East, Inc.,
LP, Macy's, Inc., and BJ's Wholesale Club, Inc.

Craig I. Smith, 2824 Coventry Road, CleveIand, Ohio 44120, on behalf of Material
Sciences Corporation.

Bricker & Eckler, LLP, by Glenn S. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Columbus,
Ohio 43215, on behalf of Ohio Schools Council.

McDermott, Will & Emery, LLP, by Douglas M Mandno, 2049 Century Park East,
Suite 3800, Los Angeies, Califomia 90067-3218, and Gregory K. Lawrence, 28 State Street,
Boston, Massachusetts 02109, on behalf of Morgan Stanley Capital Group, Inc.

Tucker, Ellis & West, LLP, by Nicholas C. York and Eric D. Weldele, 1225
Huntington Center, 41 South High Street, Columbus, Ohio 43215-6197, and Steve Millard,
100 Public Square, Suite 201, Cleveland, Ohio 44113, on behalf of Council of Smaller
Enterprises.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Ohio Association of
School Business OfficiaLs, Ohio School Boards Association, and Buckeye Association of
School Administrators.

OPINION:

1. Ii57ORY OF PROCEEDINGS

On July 31, 2008, Ohio Edison Company (OE), The Cleveland EletKric Illuminating
Company (CSI), and The Toledo Edison Company (TE) (FirstBnergy or the Companies)
filed an application for a standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. This application is for an electric security plan (ESP) in accordance with
Section 4928.143, Revised Code. Contemporaneously, in Case No. 08-936-F1L-SSO,
FirstEnergy ffied a separate application for a market rate offer (MRO) in accordance with
Section 4928.142, Revised Code. '

On August 18, 2008, a technical conference was held regarding PirstEnergy's
appiications. Subsequently, by entry dated September 5, 2008, the attorney examiner set
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this matter for hearing on October 26, 2008. By entry issued September 9, 2008, the
Commission scheduled nine local public hearings Sn this matter.

On August 29, 2008, the Ohio Consumers' Counsel (OCC) filed a motion for
bifurcated hearings in Case No. 08-936-EL-SSO, and a motion to consolidate Case No. 09-
936-EL SSO with Case No. 08-935-EI.-WD. On September 8, 2008, FirstEnergy fBed a
memorandum contra OCC's motions. The city of Cleveland (Cleveland) filed a motion for
bifurcated hearings and a memorandum in support of OCC's motion on September 9,
2008. OCC filed a reply to FirstEnergy's memorandum contra on September 11, 2008. The
motions to bifurcate the hearings and OCCs motion to consolidate the cases were denied
by the attorney examiner on September 12, 2008.

The following parties were granted intervention by entries dated September 15,
2008, and December 16, 2008: Ohio Energy Group (OEG); OCC; ICsoger Company
(Kroger); Ohio Environmental Council (OEC); Industzial Energy Users-Ohio (1BU-Ohio);
Ohio Partners for Affordable Energy (OPAE); Nucor Steel Marion, Inc. (Nucor); Northwest
Ohio Aggregation Coalition (NOAC); Constellation NewBnergy and Constellation Energy
Commodities Group, Inc. (Constellation); Dominion Retail, Inc. (Dominion); Ohio Hospital
Association (OHA); Neighborhood Environrnentat Coalition, The Empowerment Center of
Greater Cleveland, United Qevelanders Against Poverty, Cleveland Housi.ng Network,
and The Consumers for Fair Utility Rates (Citizens' Coalition); Natural Resources Defense
Council (NRDC); Sierra Club; National Energy Marketers Association (NEMA); Integrys
Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct Energy); city of Akron;
Ohio Manufacturers' Association (OMA); FPL Energy Power Marketing, Inc and Gexa
Energy Holdings, LLC (FPL); Cleveland; Northeast Ohio Public Energy Council (NOPEC);
Ohio Farm Bureau Federation (OFBF); American Wind Association, Wind on Wires, and
Ohio Advance Energy; Citizens Power, Inc. (Citizens); Onudsource Corporation
(OmniSource); Material Sciences Corporation (Material Sciences); Ohio Schools Couneil
(OSC); Council of Smaller Enterprises (COSE); Morgan 8tanley Capital Group; Wal-Mart
Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club, Inc.
(Commercial Group); and Ohio Association of School Business Officials, Ohio School
Boards Association, and Buckeye Association of School Adaunistators
(OASBO/OSBA/BASA).

The hearing in this proceeding commenced on October 16, 2008, and concluded on
October 31, 2008. Eight witnesses testified on behalf of FirstEnergy, 21 witnesses testlfi,ed
on beha3f of various intervenors, a-nd nine !uitnpsses testified on behalf of the Staff. At the
local public hearings held in this matter 106 witnesses testified. Briefs and reply briefs
were filed on November 21, 2008, and December 17,2008, respectively.
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II. DISCUSSION

A. Apvlicable Law

Chapter 4928 of the Revised Code provides an integrated system of regntation In

which specific provisions were designed to advance state policies of ensuring sccess to

adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing FirstEnergy's application, the
Commission is cognizant of the challenges facing Ohioans and the electric power industry
and will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, as amended by SB 221.

Section 4928.02, Revised. Code, states that it is the policy of the atate, inter alia, to:

(1) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service.

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (DSM), time-
differentiated pricing, and implementation of advanced
metering infrastnxcture (AMI).

(5) Encourage cost-effective and efficient access to inforuration
regarding the operation of the tranamission and distribution
systems in order to promote both effective customer choice and
the development of performance gtandards and targets for
service quality.

(6) Ensure effective retail competition by avoiding anticompetitive
subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.
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(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

In addition, SB 221 amended Section 4928.14, Revised Code, which nQw provides
that on January 1,2009, electric utilities must provide consumers with an SSU, consisting
of either an MRO or an ESP. The SSO is to serve as the electric utility's default SSO. The
law provides that electric utilities may apply simultaneously for both an MRO and an ESP;
however, at a minimum, the first 9S0 application must include an application for an ESP.
Section 4928.141, Revised Code, specificaIIy provides that an S50 shall exclude any
previously authorized aIlowances for transition costs, with such exclusion being effective
on and after the date that the atlowance is scheduled to end under the electric utility's rate
plan. In the event an SSO is not authorized by January 1, 2009, Section 4M.141, Revised
Code, provides that the current rate plan of an electric utility shaIl continue until an SSO is
authorized under either Section 4928.142 or 4928.143, Revised Code.

FirstEnergy's application in this proceeding proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (8) of Sectlon 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utlliiy's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an PSP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relati.ng
to the supply and pricing of generation service. The plan, according to paragraph (B)(2) of
Section 4928.143, Revised Code, may also provide for the automatic iecovery of certain
costs, a reasonable allowance for certain consfruction work in progre.ss (C."WII'), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping. automatie increases or deereases, provisions to
allow securltization of any phase-in of the S5Q price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding economic
development.

As stated previously, contemporaneous with the filing of this ESP, FirstEnergy filed
an application for an MRO, The statute provides that the Commission is required to
approve, or modify and approve the ESP, if the ESP, including its pricing and all other
terms and conditions, including deferrals and future recovery of deferrals, Is more
favorable in the aggregate as compared to the expected results that would otherwise apply
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under Section 4928.142, Revised Code. In addition, the Commission must reject an ESF
that contains a surcharge for CWIP or for new generation facilities if the benefits derived
for any purpose for which the surcharge is established are not reserved or made available,
to those that bear the surcharge.

The Commission may, under Section 4928.144, Rev9sed. Code, order any just and
reasonable phase-in of any rate or price established under Sections 492$.141, 4928.142, or
4928.143, Revised Code, including carrying charges. If the Commission does provide for a
phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs eqval to the amount not collected, plus carrying charges on that
amount, and shall authorize the'deferral's collection through an unavoidable surehazge.

By finding and order issued September 17, 2008, in Case No. 08-777-EL-ORl) (SSO
Rules Case), the Commission adopted new rules concerning S50, corporate separation, and

reasonable arrangements for electric utilities pursuant to Sections 4928.06, 4928.14, 4928.17,

and 4905.31, Revised Code.

B. Summary of the Local public Hr..arings

Nine local public hearings were held in order to allow FirstEnerg}rs customers the
opportunity to express their opinions regarding the issues in this proceedings. The
hearings were held in the following cities: September 24, 2008, at 6:30 p.rn., Springfield;
September 25, 2008, at 12:00 p.m, Cleveland; September 25, 2008, at 6:30 p.m., Cleveland
Heights; October 1, 2008, at 6:30 p.m., Sandusky; October 2, 2008, at 12:30 p.m., Toledo;
October 2, 2008, at 6:30 p.m., Maumee; October 7, 2008, at 6:30 p.m., Ala.'on; October 14,
2008, at 6:30 p.m., Austintown; and October 15, 2008, at 6:30 p.m., Geneva. At those
hearings, public testimony was heard from eight customers in Springfield,15 customers in
Cleveland, five customers in Cleveland l-Ieights, six customers in Sandusky, 20 customers
in Toledo, 23 customers in Maumee, nine customers in Alcron, 15 customers In
Austintown, and five customers in Geneva. In addition to the public testimony, several
dozen letters were £iled in the case docket by customers stating cancem about the
application.

The principal concem expressed by customers, both at the public hearings and in
letters, was over the increases in customer rates that would resul.t from approval of the
application. Witnesses stated that any increase in rates would negatively impact low-
income customers, the elderly, and those on fixed incomes. Customera cited the recent
downturn in the economy as the primary source of their apprehension. It was noted by

many at the hearings that customers are also facing increases in other utility charges,
gasoline, food, and medical expenses and that the proposed increase would cause undue
hardship. In addition, numerous school officials testified at the local hearings expressing
their concerns over FirstEnergy's elimination of the Energy for Education lI program
effective January 1, 2009.
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C. State Policv - Section 4928 02. Revised Code

FirstEnergy maintains that the proposed ESP is consistent with the policy of the
state as delineated in Section 4928.02(A) through (N), Revised Code. According to the
Compareies, the ESP promotes the availabRity of adequate, reliable, safe, efFicient,
nondiscriminatory, and reasonably priced retail eleetric service. In addition, the
Companies believe that the ESP advances DSM, time-di#ferentiated pricing, advanced
metering infrastructure, energy efficiency programs, and the development of perfonnance
standards and targets for service quality. Furthermore, FirstEnergy states that the ESP
promotes the state's economy and improves the environrnent: The Companies note that
the General Assembly determined that an ESP supports the policies st forth in Section
4928.02, Revised Code, if it is more favorable in the aggregate when compared to the
expected results of an MRO (Co. Ex.1 at 4-5, 7).

OPAE submits that the proposed ESP faiis to take into consideration and protect at-
risk populations, as required by statute. According to OPAE, the rates proposed in the
ESP do not consider the impact of rate increases on low-income households or those
struggling to pay their bilis (OPAE Br. at 8).

Dominion notes that Section 4928.0Z Revised Code, provides that it is the policy of
the state to encourage and promote the development of effective retail elertric
competition. However, Dominion maintains that this policy cannot be effectuated if the
SSO price against which the competitive suppliers must compete is based on something
other than the cost for the electric utility to provide 8S0 generation service. 1Nhile
Dominion understands the concern for near-term rate stabiiity, it opines that customers
are not well served if costs are deferred for future recovery. Further, Dominion believes
that the proposed riders In the ESP, which can produce automatic irxreases in bBls, dispels
any illusion that the ESP, as proposed, offers any rate certainty for customers (Dom. Br. at
4-5). OEG contends that the rate increases under the ESP do not consider the state policy
to facilitate Ohio's competitiveness in the global econaany (OEG Ex.1 at 16).

FPL states that, although the statute ultImately requires that an ESP be approved if
it is more favorable in the aggregate than an MRO, the statute does nat permit the
approval of an ESP, even one that is more favorable than an MRO, if any component part

of the ESP is unreasonable or unlawful. Furthermore, FPL, NOAC, and NOPEC note that
the pro-competitive policies eniucserated in Sections 4928.143(B) and 4928.20(I) through
(K), Revised Code, require that an ESP encourage and promote large-scale governmental
aggregation (FPL Br. at 7-8; NOAC/NOPEC Br. at 5). In addition, FPL points out that
Section 4928.20(K), Revised Code, requires that the Commission consider the effect on
large-scale governmental aggmgation of any unavoidable generation charges. FPL
maintains that provisions of the ESP that runs afoul of these policies are unreasonable and
unlawful, and must be modified or the ESP must not be approved (FPL Br. at 5,11).
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FirstEnergy submits that; contrary to the views of the intervenors, 5ection 4928.02,
Revised Code, does not impose requirements on an Fi9P and the ESP should not be
modified or rejected because it does not satisfy the policies of the state. According to
FirstEnergy, the "more favorable in the aggregate" test set forth in Section 4928.143,
Revised Code, does not include a reference to the state policies set forth in Section 4928.02,
Revised Code, and the Commission has no authority to expand the criteria in Section
4928.142, Revised Code (Co. Reply Br. at 16).

'The Commission believes that the state policy codified by the Generai AssemblY in
Chapter 4928, Revised Code, sets foith important objectives which the Commission must
keep in rnind when considering all cases fiied pursuant to that chapter of the code.
Therefore, in detennining whether the ESP meets the requirements of Section 4928143,
Revised Code, the Commission takes into consideration the policy provisions of Section
4928.02, Revised Code, and we use these policies as a guide In our implementation of
Section 4928.143, Revised Code. The Commission has reviewed the ESP proposal
presented by FirstEnergy, as well as the issues raised by the various intervenoas, and we
believe that, with the modifications set forth herein, we have appropriately reached a
conclusion advancing the public's interest.

D. Application Qverview and Term of the P1an

In their application, the Companies are requesting authority to establish an SSO in
the fonn of an E9P pursuant to the provisions of Sections 4928.141 and 4928.143, Revised
Code. The proposed ESP is to be effective for a three-year period commencing January 1,
2009, untess the Commission determines, after hearing, that the ESP should be terminated
effective January 1, 2011. According to the ESP, if the Commission does not issue a
decision terrr ►i.nating the FSP by December31, 2009, then the ESP could continue through
December 31, 2011. If the Commission terminates the ESP effective January 1, 2011, the
Companies propose that certain obligations provided for in the ESP would iikewise
terminate, including the Economsc Development Rider (Rider EDR) (Co. Ex. 9a at 1, 32-33;
Co. Ex. 5 at 3).

According to the Companies, notwifhstanding various adjustments included in the
ESP, the overaA increases in total custamer rates, ineluding generation, transmission, and
distribution, would be an average of 5.32 percent in 2009, 4.01 percent In 2010, and 5.9
percent in 2011 (Co. Ex. 9a at 5; Co. Ex. 1 at 12). FirstEnergy notes that the first year
increase is attributable to an increase in distribution rates, not generation rates (Co. Br. at
2).

The Companies submit that, upon termination of the generation prices under the
E3P, the generation prices will be determined pursuant to a competitive bid process in
accordance with an approved MRO process. Likewise, the Companies state that they may
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also impiement any approved MRO and conduct a competitive bid if the Commission
rejects this application for an ESP (Co. Ex. 9a at 34).

With regard to the term of the ESP, IEC3-Ohio believes that three years is too short.
According to IEU-Ohio, having rate stability only for three years will make it difficult to
satisfy the state's policy objectives and for industrial and other customers to make the
business case to invest In and maintain their Ohio operations. Further, 18II-Ohio
maintains that a longer term pian, will provide more tools to heip mitigate the significant.
immediate increases driven by fuel costs (iEU-Ohio Br. at 14).

The Commission believes that FirstEnergy's proposal allowing the Commission to
terminate the plan, if the Commission finds it necessary, effective January 1, 2011, is
appropriate, in light of the concern about the current state of the econonty and the
numerous uncertainties facing both the Companies and the consiuners in the future. The
Commission believes that it is essential that the plan we approve be one that initially
requires revenue neutrality for the Companies, provides future revenue certainty for the
Companies, and affords rate predictability for the customers. Accordingly, we find that
the ESP should be in place for three yeass, with the option for the Commission to
terminate the plan effective January 1, 2011.

E. I; Generation Rates (I3ider GEN) and Gen.eration Phase-in Credit (Rider

In the ESP, the Companies propose a three-year SSO fixed base generation rate
(Rider GEN) for customers who choose to receive generation service from the Companies
(Co. Ex. 9a at 5; Co. Ex. 5 at 4). However, the Companies prapose to phase-in each year's
price by means of the Generation Phase-in Credits Rider (Rider GPI), with recovery of the
amounts for the phase-in credits over a period not to exceed ten years through the
Deferred Generation Rider (Rider DGC) '(Ca. Ex. 9a at 10, Att. A at Z Co. Ex. 5 at 8).
According to the Companies, this phase-in approach yields a reduction in generation
pricing greater than ten percent during the ESP period; thus, mitigating the impact on
customers as pricing is transitioned to more closely reflect market pricing. Pursuant to the
ESP, the Companiea' proposal is as follows:

Proposed Average Base
Generation Price per kWh
Rider GEN

Proposed Phase-in Price
per kWh
Itider GP

2009 $0.075 ^ Yµ $0.0575

2010 $0.080 $0.0715
2011 $0.085 $0.0755
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The Companies further explain that the generation charges and phase-in cxedits will be
seasonally and voltage adjusted for all three years in the retail tariffs (Co. Ex. 9a at 10; Co.
Ex. 5 at 7-9).

According to the Companies, on average, their proposal would reprasent an
increase in the customer's total bill of 0.06 percent in 2009, 4.01 percent in 2010, and 5.79
percent in 2011 (Co. Ex. 9a at 5). Kroger recommends that the ESP be modified to ensure
that the overaU increase attributable to increased generation charges be as close to these
levels cited by the Compard.es as possible (Kroger Ex.1 at 8).

OCC states, and Material Sciences agrees, thatthegeneration rates proposed by the
Companies in the ESP are excessive and, if a more appropriate rate is developed, then
Rider GPl would not be necessary (OCC Ex. 3 at 36; Ivlat. Sci. Br. at 13). OHA states that
the proposed generation rates are arbitrary and unreasonable (OHA Br. at 9). The
Competitive Suppliersi aver that FirstBnergy is not really dfscounting the cost of
generation through Rider GPI, only delaying the collection with carrying costs, which has
the effect of increasing the total cost of generation which cvstomers have to pay (Comp.
Supp. Br. at 17). IEU-Ohio states that, while Section 4828.144, Revised Code, permits the
phase-in of rates, it limits the resulting surcharges that amortize the cost of the phase-in
such that they must apply during the term of the ESP. However, IEU-Ohio points out that
the deferral aspects of the ESP have an impact beyond the three-year term of the ESP (lEU-
Ohio Br. at 13).

FPL, which has executed a letter of intent to provide electric supply to NOPEC
during the term of the ESP (FPL Br. at 1), argues that the ESP contains numerous
anticompetitive provisions that would prevent competitive suppliers from entering the
market and FPL from serving NOPEC's cnstomers. For example, FPL states that the net
pricing disadvantage to competitive suppflers if Rider GPI and the Minimum Default
Service Rider (Rader MDS) are approved is 26 percent (FPL Ex. I at 10-11,15; FPL Br. at 3).
According to FPL, because of the onerous effect of Ridere GPI and MI7u, the NOPEC letter
of intent contains two conditions precedent to FPL's execution of the agreement, namely,
the approved E.SP must extend the fuli amount of any Rider GPI to large-scale
governmental aggregations and Rider MDS must be made avoidable for large-scaie
governmental aggregations (FPL Br. at 4).

FPL advocates that Rider GPI, as proposed in the ESP, violates the legislatfve
mandate to encourage and promote large-scale govemmental aggregation and, therefore,
it must be modified (FPL Br. at 5). NOAC and NOPEC argue that Rider GPI and the
deferral it accomplishes create a parrier to competition and a subsidy from one group of
consumers to another. NOAC and NOPEC point out that Rider GPI applies only to

i Constellaiion and integrys submitted foint exinbits and filed a joint inittal brief, therefore, when referring
to the arguments in these documents, thex parties wlll be referred to as the CompetUive Suppliers.
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consumers who accept Rider GEN from the Companies. In order to provide savings to a
consumer, a large-scale governmental aggregator would need to be able to purchase
generation at a price lower than Rider GEN less the ten percent Rider GPI credit; thus,
Rider GPI is a significant barrier to competition. NOAC and NOPEC recommend that the
ESP be modified to provide a governmentai aggregation generation credit that would be
made available to customers served by a large-scale gevernmental aggregation that is
equivalent to Rider GPI. Further, they offer that the generation costs deferred through
both Rider GPI and the governmental aggregation credit should be included in Rider DGC
beginning in 2011 (NOACjNOPEC Jt. Ex. 1 at 6, 8-9). FPi. supports this proposai by
NOAC and NOPEC (FPL Ex. 1 at 10-11, 15). The Competitive Suppliers agree that the
playing field can be ieveled if PirstEnergy gives each shopping customer a credit equal to
the generation deferral (Comp. Supp. Ex.1 at 14). The Consumer Advocates beIieve that
alternative treatment for generation deferrals, which would deal with the anticompetitive
effects of the proposed defen•als, should remain a secondary consideration and that the
primary goal should be the elimination of the deferrals (Con. Adv. Br. 2 at 20).

In response to the criticisms of the phase-in and the deferrals proposed in the ESP,
FirstEnergy points out that Section 4928.144, Revised Code, expressly authorized the
phase-in of generation prices, along with other deferrals. In addition, FirstEnergy notes
that, with the exception of governmental aggregation programs as set forth in Section
4928.20(i), Revised Code, Section 4926.144, Revised Code, also directs that the deferrals
plus carrying charges be collected through an unavoidable surcharge on rates of an electric
distribution utility (Co. Br. at 33).

Staff notes that Section 4928.63(C)(3), Revised Code, provides that electric utilities
may be excused from complying with the annual alternative energy portfolio standards if
their annual comptiance exceeds a certain level. Staff believes that the reduction of the
base generation prices through the use of deferrals could potentiaIIy impact the
implementation of this statutory provision. Therefore, Staff reconunends that the
Commission reinforce that no part of any deferred generation-related amounts should
include alternative energy portfolio standard related compliance costs (Staff Ex.1 at 4-5;
Staff Br. at 18).

With regard to Rider GEN and the proposed base generation rates, the Commission
notes that, at the hearing, FirstEnergy's witness Warvell acknowledged that the generation
rates proposed by FirstEnergy were not based upon cost, but were based solely on the
judgntent of FirstEnergy's management (Tr. I at 64,167-168). Mr. WarveIl testified that it
is PirstEnergy's understanding that the two obJectives for an ESP are for the rates to be
below the rate which could be obtained through an MRO and for rates to be stabilized (Tr.
I at 26, 48). Further, FirstEnergy presented testimony at the hearing indicating that the

z OCC, Cleveland, NRT1C, NOAC, and Ciiizeas Coalition filed a joint irritiai brief; tlwtefore, when
referring to the arguments in thie docnment ilrese parties wID 1e referred to as the Copsumer Advocates.
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genera6on rates proposed by FnstFatergy are below the rates which could be obtained
through an MRO (Co. Ex.1 at 18, Att. I at 1). However, this testimony was based upon the
market information available to FirstEnergy on July 15, 2008, inunediately prior to the
filing of its application on July 31, 2008 (Tr. I at 102-103; Tr. III at 13).

The record in this proceeding demonstrates that, after the filing of the application
by FirstEnergy, therewas a significant decline in prices in the relevant energy maxkets (Tr.
I at 99-103,184-184). FirstEnergy's witness Jones acknowledged a decline in energy prices
between July 15, 2008, and the date of the hearing, but he stated that he had not cakilated
the impact of that decline in his testimony (fr. III at 85). Because the decline occurred after
the filing of the application by FirstBnergy, this decline was not reflected in the pxices
proposed by FirstEnergy. Therefore, if the Comrnission is to accept the two objectives for
the ESP proposed by FirstEnergy, that the rates for the ESP should be below the prices
which could be obtained through an MRO and that rates should be stabdized, it is
necessary to reduce the average base generation rates contained in FirstEnergy's
application.

The Commission finds that the record supports a reduction in the proposed base
generation rates of approximately 10 percent for 2009, with additional reductions
thereafter, in order to reflect the market decline between the date of the filing of the
application and the hearing. A com.parison of the forward prices used by OEG witness
Koilen, using October 10, 2008, market data, with forward prices used by FirstBnergy's
witness Jones using July 15, 2008, market data, Indicates a decline of approximately 12
percent (OEG Ex. 2-A, Exhibit LK-8A; Co. Ex. 6, Fsxhibits 8-10). As previously noted,
FirstEnergy's witness Jones testified that he had not calculated the impact of the market
decline (Tr. 111 at 85). Moreover, OCC's witness Yankel testified that prices had declined
by approximately 10 percent (OCC Ex. 3 at 5; OCC Ex. 8; OCC Ex. 9; OCC Ex.10; Tr. VI at
182-185). Further, Kroger's witness Higgins recommended that the Commission reduce
the base generation rates to $0.0675 per kWh for 2009; this recomrnendation would reduce
base generation rates by approximately 10 percent (Kroger Ex. 1 at 3, 8). Therefore, the
Commission concludes that it is appropriate to reduce the average base generation rates
proposed in FirstEnergy's application to $0.0675 per kWh for 2009, $0.0695 per kWh for
2010, and $0.071 per kWh in 2011. Accordingly, the Commisaion finds that FirstEnergy's
proposed ESP should be modified in order to reflect these reductions.

Tuming now to Rider GPI, the Commission acknowledges that Section 4928.144,
Revised Code, aathorixes the Ccmndssicn to order ar electric utilits, to phase-in any rate
established under Section 4928.143, Revised Code, in order to ensure rate stability to
customers. FirstEnergy has proposed a generation phase-in credit under which the
Companies would defer a portion of the base generation costs and recover these deferrals,
with carrying costs, through Rider DGC. In its appiication, FirstEnergy proposed a
generation phase-in credit in the amount of $0.0075 per kWh for 2009, $0.0085 per kWh for

OCC Appx. 000146



08-935-EL-SSO -17-

2010, and $0.0095 per kWh for 2011. The Commission believes that, with the modiffcations
to the average base generati,on rates, no such deferrals would be necessary. The
Conunission notes that the aggregate cost of the deferrals, including carrying costs,
proposed by FirstEnergy amounts to nearly $2 billion, which would need to be recovered
from ratepayers in the future (Co. Ex. 9a, Att. A; Co. Ex. 5 at B; Tr. 11 at 280-282).
Although there would be short-term beneflts to such a deferral in the form of lower billed
generation rates, the need for recovery of nearly $2 billion in deferred generation rates and
carrying costs has the potential to damage Ohio s competitiveness in the global economy
over the long-term as new businesses may be deterred from locating in Ohio in the future.
Accordingly, the Commission finds that Rider GPI should be eliminated from the ESP.

Moreover, the Commission is mindful of the significant economic difficulties facing
residents in Ohio at this time, as reflected in the record of the nine local public hearings
held in this proceeding. Thus, we note that the average base generation rate for 2009, as
approved in this order, represents no increase in electric rates for residential customers
served by the Companies.

1. Generation Procurement

According to the Companies, integral to the ESP is an arrangement with
FirstEnergy Solutions (FES) for generation supply. Under this arrangement, the
Companies explain that there would be additianal benefits to customers. Among these
benefits would be an addition of 1,000 megawatts (MW) of capacity through either new or
upgraded generation, maintaining generation in service that would otherwise be
shutdown, and/or additional generation Furthermore, the Companies state that FB5 will
commit up to $45 miilion over the term of the plan toward environmental remediation and
reclamation (Co. Ex. 9a at 7,17).

OEG contends that the generation rate proposed in the ESP is not reasonable,
stating that FirstEnergy has failed to show that the prices for purchased power from FE5
are prudent (OEG Ex. 2 at 19; Tr. I at 26). ht addition, OEG alleges that the proposed rates
are not consistent with the policy of the state set forth in Section 4928.02, Revised Code
(OEG Br. at 14). OEG fnrther states that the base generation rates proposed in the E9P are .
in excess of the market prices; stating that, based on September 19, 2008, forward prices,
the wholesale market price to serve the Companies' load would be $63.45, $65.23, and
$66.15 per MWh, for 2009, 2010, and 2011 respectively; compared to FES's offer price
proposed in the ESP of $75, $80, and $85 per MWh, respectively, for the same years (OEG
Ex. 2 at 4, 11, 19). OPAB agrees that the lack of transparency concerning the contractual
tem►s with FFS and the lack of justification for the proposed generation prices are fatal
flaws in the ESP (OPAE Ex. 1 at 15). In addition, OCC asserts that the forecasted rates
developed by the Companies to determine the market price benchmarks for generation are
highly inflated; thus, giving a false impression of the value of the rates being proposed in
the ESP. Based on data from July 15, 2008, and taking in consideration adjustments for
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load shaping and distribution losses, OCC calculates that the more realistic forward
market prices would be $55.65, $54.78, and $53.87 per MWh for 2009, 2010, and 2011,
respectively (OCC Ex. 3 at 12; Con. Adv. Br. at 12).

OEG reconunends an active portfolio as an alternative, whereby the Companies
would issue requests for proposal for aIt facets of wholesale generation supply sufficient to
meet their provider of last resort (POLR) requirements. OEG pxoposes that these
purchases should only be made at transparent and verifiable Federal Energy Regulatory
Commission (FERC) regulated wholesale market rates. • According to OEG, the goal would
be to obtain the least cost portfolio of wholesale generating resources, which would
include a ndx of 8xed block wholesafe coniracts, spot purchases, and sales contracts, to
supply those customers who do not shop. OEG also states that the Companies should
retain the POLR responsibility, rather than outsourcing it to the wholesale generation
suppliers. To the extent costs are prudently fncurred, OEG states that the Companies
should be permitted to recover all of their competitively bid generation supply cost,
including the costs for the risk. OEG believes that this method wiff significantly reduce
the cost of wholesale generation (OEG Ex. 1 at 8-11; OBG Ex. 2 at 14, 17, 21). Ol-IA
supports OEG's proposed procurement process (OHA Br. at 12).

OPAE proposes that FirstEnergy be required to evaluate options to assure
generation supply to its customer classes. OPAB believes that the analysis should start
with an examination of the Companies' current and future load and load shapes for each
customer class. OPAE advocates that the Companies should then evaluate how they can
manage this load shape and meet their needs under a variety of potential scenarios that
would evaluate the cost of effective energy efficiency and demand response products
compared to purchasing traditional generation supply at the lowest price (OPAB Ex.1 at
16-17).

OCC and OPAE recommend that FirstEnergy's proposed cost recovery for new
generation sources, including the contract with FES for an additional 1,000 MW, or for
long-term power purchase contracts identified In the ESP not be approved, because of the
laclt of resource planning information provided by Firstfinergy in its application. OCC
and OPAE agree that approval should depend on the Companfes' demonstration that such
resources are least-cost as determined In a formal long-term forecast and integrated
resource planning process (OCC Ex. i at 20; OPAE Sx:1 at 18).

In light of the Corr.rnission's determinat3on in thas order that the average ba,se
generation rates proposed by the Companies must be reduced to an appropriate level, as
well as other modifications to the ESP set forth in this order, we find that the issues raised
by several of the intervenors regarding the FirstEnergy's proposed procurement of
generation from FBS have been taken into consideration and addressed. As for FESs
commitments to provide 1,000 MW of capacity and to provide $45 miIlion toward
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environmentat remediation and reclamation, the Commission agreas with CCC and OPAB
that these commitments should be eliminated (CUCC Ex. i at 20; OPAE Ex. 1 at 18).

2. 3ection 199 Tax Deduction

IEU-Ohio points out that, pursuant to Section 199 of the Internal Revenue Service
Code, a deduction against federal taxable income is available for qualified production
activities income, which includes the production of electricity. IEU-Uhio states that the
Companies have not reflected the Section 199 tax benefits in the base generation prices
proposed in the ESP. According to IEU-Ohio, to the extent that the Section 199 deduction
associated with the generation supplied by Fffi to the Companies can be utitized in
FirstEnergy's consolidated tax return, it is appropriate for that tax benefit to be reflected in
the generation rates. IEU-Ohio argues tkat, if the Companies are not able to demoiwtrate
that the price of generation is net of 8ection 199 tax benefits, they ahould not be allowed to
pass along the costs of new taxes associated with generation (1EU-Ohio Ex.1 at 5-7).

The Conunission acknowledges that, as pointed out by IEU-Ohio, the generation
supplied by FES to the Companies may qualify for the 3ection 199 deduction. In previous
cases, the Commission has recognized the possibility of the applicability of this deduction
and has required other electric utilities to make adjustments reflecting this deduction. See

Columbus Southern Power Company and Ohio Pawr Company, Case No. 07-63-EL-UNC

(October 3, 2007). Thus, the Commission agrees that applicable Section 199 deductions
should be taken into consideration. That being said, we believe that the modiFxcattons set
forth in this order adequately account for the possibility of any applicable Seetion 199 tax
deductions.

3. Generation Rate Design

Under the ESP, generation charges, which are seasonaliy and voltage adjusted, are
levied on all customer classes on a per kilowatt hour (kWh) basis. According to
FirstEnergy, there are two main considerations that form the basis for the proposed
generation rate design in the ESP. First, the 8SP proposal uses the rate clasaifications
developed by the Companies in Case Co. 07-551-EL-AIR (FirstEnergy DistrftHon Rate

Case). Second, according to the Companies, the proposed rate design incorporates the
concept of gradualism in the transition from historic rate levels and struchues to the
proposed rate ciassifications and components of the ESP in order to mitigate customer
impacts. FirstEnergy explains that the base distribution rates in the ESP utilize the
Companies' updated filing in the FerstEnergy Dtsiribution Rate Case; however, the TW

proposal incorporates the foIlowing changes to that update: (1) a single rate block
structure for residential customers; (2) the revenue distribution and the rate design set
forth in the stipulation and recommendation filed in the FirstEnergy Distribution Rate Case

on February 11, 2008; (3) tariffs that produce the distribution increase pursuant to the
terms of the ESP; (4) removal of the DSM Rider and incorporating the same charge in
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Demand Side Management and Energy Efficiency Rider (Rider 17SB); and (5) to be
consistent with the riders proposed in the ESP, the seasonal price change in the biDing and
payment section of the electric service regulations was modified (Co. Ex. 4 at 5.6).

Staff states that the Companies' proposed voltage-based rate design is reasonable
(Staff Ex. 5 at 4). The Commercial Group supports the Companies' proposai for seasonal
and voltage level adjustments to-its generation oost, as well as the optional time-of-day
differentiated generation service price option. However, the Commercial Group states
that the Companies should investigate whether a pricing option based on the functional
cost of generation, i.e., capacity and energy pricing elements, would provide more
accurate price signals (Cam. Gr. Ex.1 at 7). Nucor also recommends that the time-of-day
proposal be modified to indude twa separate pricing periods; for example, peak and
shoulder pricing periods (Nucor Ex. 3 at 30).

7BU-Ohio argues that the proposed per kWh rate design is not appropriate far large
customers because it provides no price signal that the customer's load factor contributes to
the cost of providing electricity (IBU-Ohio Ex. 1 at 9). Kroger agrees that the elimination of
any rate differentiation based on load factor causes substantial negative impacis on higher-
load factor, non residentiat customers (Kroger Ex. 1 at 9). I8U-Ohio believes that the
eiimination of the demand charge would change the customer's load shape and increase
the customer's peak demand (Tr. VIII at 86; IEU-Ohio Br. at 31). According to IEU-Ohio,
not only does the load factor affect variable costs, but a higher load factor means that the
fixed costs are spread over a greater quantity of usage, thus lowering the overall average
costs per kvVh. IEU-Ohio alleges that designing generation charges to be entirely kWh
based implicitly suggests that such costs are entirely variable, which IEU-0hio does not
accept; however, if the generation costs are entirety variable, IEU-Ohio opines that there is
no need for shopping customers to pay for default or standby service 0EU-3hio Ex.1 at 9-
10). The Companies disagree that the removal of the demand charges from retail rates wi1l
cause a change in customers` load profiles (Co. Ex. 20 at 18).

IEU-Ohio recommends that, once the generation revenue requirement has been
established for the transmissi.orw sub-transmission, and primary rate schedules, the
generation rider should be structured as a two-part rate consisting of both demand and
energy components. Since there is no cost-of-service study, IEU-Oh4o recommends a
demand charge of $14 per kW and that the remainder of the revenue requirement be
collected through seasonally differentiated kWh charges (IEU-Ohio Ex. I at 10; IEtI-Ohio
Dr. at 30). IEU-Ohio also proposes that partial service and cogeneration achedules should
be included as part of the ESP. IBU-Ohio points out that cogeneratlon is one option that
can be used to fulfill the aIternative energy resoun:e portfolio obligations in SB 221 (iEiJ-
Ohio Ex.1 at 13).
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OEG maintains that the ESP rate proposals fail to adequately mitigate the increase
to large industrial castomers. According to OEG, the increases for the Companies' largest
industrial manufacturing firms range from 25 percent to 34 percent, compared to the retaii
average increases in the five percent range for the other cnstomer classes (OEG Ex.1 at 16-
20). OEG recommends that the increases proposed under the FST' be modified using the
following rate mitigation plain pzinciples: residential rates should reflect the increases and
not be charged any costs for rate mltigation or, if alternative wholesale generation rates are
approved, residential rates should be adjusted with the residentiai class sharing the ccsts;

no rate schedule should receive an increase greater than two times the average increase;
and no rate schedule should receive a rate decrease if other schedules get an increase•

OHG recommends its mitigation plan be accomplished via the charges and credits
contained in the Companies' Rider EDR. According to OEG, its mitigation plan:
moderates the full effect of wholesale cost increase to the industrial class by increasing
Rider EDR on non-residential customers; provides Incentives to industrial customers to
remain on the SSa; and benefits atl non-shopping customers by mk3**+izing the retait risk
premium that must be added to the wholesale generation price (fJEG Ex. 1 at 20-24).
Nucor supports OEG's rate mitigation proposal (Nucor Br. at 20). OSC points out that the
effect of applying OEG mitigation plan principles to the eight rate schedules proposed by
the Companies would be to further increase the rates confronting schools under the BSP
(OSC Reply 8r, at 5).

Nucor further advocates that, regardless of whether the ESP is a cost-of-service
proposal or a market-based proposal, the rates between the classes should reflect cost-of-
service differentials (Nucor Br. at 17). Nucor argues that large lndustrial customers under
iransniission rate schedules and most lighting customers will get significant rate increases.

Nucor offers that transmission customers will receive increases of between 14 and 34
percent, and, for some transmission customers served under interruptibte rates, like
Nucor, the increase will approach or exceed 50 percent. Nucor does not believe that such
charges are cost-based; rather, such disparate Increases for high-load factor irarsnission
customers and off-peak lighting classes are attributable to the fact that FirstEnergy has not
properly reflected the cost of generation capacity in the rates for customer classes.
According to Nucor, with the exception of voltage differentials, the S9P generation rates
do not recogniae cost differences to serve specific classes, e.g., loads characberized by
timing, duration, and load factor. Nucor and Kroger agree that the time-of-use price
differentials in the ESP do not address ciass-spedfic cost difference.s (t+Tucor Ex. 3 at 9-11;
Kroger Ex. 1 at 11). Nucor alleges that the result is generation rates that create interciass
subsidies and large rate 'nncreas^- for selected classes (Nucor Ex. 3 at 11). Nucor
recommends that the generation rates be modified to reflect the ctass-specific cost
differences and that First'Energy develop class allocation factors which would first be
adjusted to the proposed uniform generation rate, followed by the time-of-use, and
voltage adjustments (Nucor Ex. 3 at 14-15). Kroger recommends that, for rate schedules
for high-load, factor customers, the existing generation-related rate eomponents should be
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amalgamated into a single base generation charge, and then a rate schedule specific rider
should be applied to this base charge to recover the requisite change in generation revenue
authorized in the EBI' (Kroger Bx. I at 11-12). Nucor advocates that, if its class allocation
factor proposal is not adopted, then FirstEnergy should be required to retain aIl existing
rates and to apply an across-the-board generation increase to PiratEnergy's existing rates
(Nucor Br, at 21).

The Commerc3al Group offers that the Companies' generation cost deferrals and
Rider GPI should also track costs based on customer class (voltage level), season, and
time-ot-day period costs (Com. Gr. Fx. I at 7). OHA states that the rate design should be
reflective of the maivter in which costs are incurred, on a reserved capacity basis (OHA Br.
at 18).

OCC disagrees with the proposal in the F5P that elim9nates the demand
components for non-residential customers. OCC maintains that demand components in
generation rates for large customers reduce the bid prfce. Further, OCC suggests that
elimination of demand charges from non-residential generation tariffs will encourage an
inefficient demand for, and use of, generation resources. OCC subaiits that the
Companies' interruptible load response progratns (Economic Load Response Program
[Rider ELR] and Optional Load Response Program (Rider OLR]) and the seasonality
factors do not provide enough control over the growth demand (OCC Ex. I at 22-24).
Further, OCC states that, until the Companies can provide justification why an inverted
rate block structure is appropriate for residential customers, residential customers under
Rider 88 should be given a flat-rate (OCC Ex. 3 at 32).

NRDC states that that there are good public policy reasons for ensuring that the
Companies are made whole for the revenue they forgo as a resuit of energy efficiency
programs; however, the Companies' lost revenue adjustment proposed in the ESP does
nothing to remove the Companies' incentive to increase kWh sales. NRDC submits that
the disincentive toward energy efficiency could be removed if revenue decoupling is
adopted in FirstEnergy's service territory (NRDC Ex. I at 10-11).

It is the Commission's understanding that the Companies are requesting that the
rate design and tariff structure developed by the Companies in the FirstEnergy Distribution
Rate Case also be adopted in this case for the generation service. However, the
Commission will not be determining the substantive issues of the FirstEnergy Distribution
Rate C.ase in this case, Moreovpr, based upon the issues raised by the intervenors in this
proceeding, the Commission finds that FirstEnergy has not demonstrated that the
proposed rate design and tariff structure properly allocates the cost of providing
generation service to the appropriate customers. Therefore, we decline to :implement a
new generation rate design and tariff structure at this t3me. Instead, the Commission finds
that FirstEnergy should file new tariffs adjusting its current rate design and tarlff structure
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to implement the new base generation rates approved by the Commission in the ESP.
These proposed tariffs should maintain the current rate relationships between customer
classes and among the rate schedules within each customer class,

In addition, the Conunission agrees that the issues raised by various inbervenors
regarding the inclusion of demand components in the generation rate design must be
addressed. To that end, the Coaunission finds that FirstEnergy should work with Staff,
and other stakeholders, to develop a means of transitioning FirstTinergy's generation rate
schedules to a more appropriate rate structure which takes into consicleration of time-
varying generation costs of serving different customers and classifications of costomers
with homogenous loads and/or generation cost profiles, considers customer load factor,
incorporates seasonal generation cost differentials, and, where adequate metering is
available, provides customers with time-differentiated and dynamic pricing options.
Further, as part of our approval of this FSP, the Cornmfssion will modify the ESP to
authorize PirstEnergy to make periodic, revenue-neutral, Rider GEN tariff filings, subject
to Commission review and approval, to implement a revised new rate design on a gradual
basis consistent with its collaborative effort with Staff. Accordingly, the ESP, as proposed,
should be modified consistent with our determination herein.

P. Generation RidMand Programs

1. Deferred Generation Cost (Rider DGC)

As stated previously, the Companies propose that approximately ten pencent of the
generation price during the three-year ESP period be deferred, with carrying charges, and
recovered in the future through Rider DGC. Rider DGC would be an unavoidable rider
for all customers, with the exception of certain governmental aggregation customers,
consistent with Section 4928.20(1), Revised Code (Ca Ex. 9a at 5,11; Co. Ex. 5 at 9). The
Companies estimated that, in the aggregate, the deferred amounts would be $430 millton
in 2009, $490 miIlion in 2010, and $550 million in 2011 (Co. Ex. 9a„ Att. A; Co. Ex. 5 at 8).
The Companies set forth two options for the recovery of the deferred costs in Rider DGC
(Co. Ex. 9a, Att. A at 2).

The first option assumes no securitization and would allow the Companies to begin
recovering the costs and carrying costs deferred pursuant to the generation rate inerease
phase-in effective with services rendered on and after January 1, 2011, through
implementation of Rider DGC averaging $0.002009 per kWh. lt is projected that, under
the first option, Rider DGC would increase in 2013 and decrease in 2021. Pursuant to
option one, Rider DGC would be reconciled semiannualiy and it would not continue
beyond December 31, 2022 (Co. Ex. 9a at 11-13, Att. A at 2-3; Co. Ex. 2 at 12).

The second option would allow the Companies, with the Cornndssion's approval,
to securitize, at least on an annual basis, the accumulated balance of the deferred
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generation charges, together with the assodated carrying charges and the related
securitization transaction costs, effeelive with services rendered on and after January 1,
2010, through irizplementation of Rider DGC averaging $O.000893 per kWh. The
Companies explain that, in accordance with this option, each year's generation phase-in
costs may be securitized in separate transactions, as authorized by 3ections
4928.143(B)(2)(f) and 4928.144, Revised Code, by issuing bonds with scheduled final
maturities not to exceed ten years. It is projected that, under the second option, Rider
DGC would increase in 2011 and 2012, and decrease in 2020 and 2021. Pursuant to option
two, Rider DGC would be reconciled semiannually, as wetl as on a non-routine basis, and
it would not continue beyond December 31, 2021 (Co. Ex. 9a at 11-14, Ait. A at 3-9; Co. Ex.
2at13;Co.Ex.1at25).

The Commercial Group states that, whichever deferral mechanism is employed, it
should provide full recovery of the deferrals to the Companies, but at the lowest possible
cost to retail customers. Therefore, if the first option, without securitiaation, is adopted,
the Commercial Group recommends that the caxrying charge indude all deEerred tax
offsets associated with unrecovered generation prices and carry net of tax balance at the
Companies' cost of Iong-term debt. If the second securitization option is adopted, the
Commercial Group recommends a special securitization proceeding be held to coatsider
the economic benefits of the use of such bonds (Com. Gr. Ex.1 at 8).

Dominion submits that all riders designed to recover generation-related costs, such
as Rider DGC, must be made avoidable for shopping customers if there is to be any hope
for retail competition (Dom. Br. at 6). Similarly, the Competitive Suppliers state that this
rider should be avoidable because it is inappropriate to require customers who take
generation supply service from a competitive provider to be fonxei to pay for costs
properly attributable to the generation portion of FirstBnergy's $S0 rates (Comp. Supp.
Ex. l at 8-9 and Ex. 3 at 8). In addition, the Competitive Suppliers state that this deferral
masks the true cost of the &GI' generation and artificially suppresses conservation by
reducing the value of using less electricity (Cmstp. Sapp. Br. at 16).

Staff, OHA, and ICroger are opposed to the generation.deferrals requested by the
Companies (Staff Ex. 6 at 3; OHA Br. at 15; Kroger Ex. 1 at 8). Kroger does not favor a
progxam in which customers accumulate a very substantial debt owed, with interest, to
FirstEnergy (Kroger Ex. I at 8). Staff believes deferrals present too maay difficulties and
distortions. Wh31e Staff notes that it is not opposed to smoothing out the rate shock
problern, Staff does not recommend a process whicl: extcnds the collection through an
unavoidable charge beyond the ESP period (Staff Ex. 6 at 3). Rather than deferrals, Staff
recommends that a rate structure coupled w'ith a reconciliation adjustment will generate
sufficient revenues for FirstEnergy to recover the costs of providing an SSO, while at the
same #lme earning a fair return on its investment. Staff offers that, through an annual or
semi-annual true-up mechanism, generation rates could be adjusted either up or down,
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but no higher than the generation rates proposed by the Companies, to reflect the actual
cost of power acquisition (Staff Br. at 8-10). FPL states that, while rejection of Rider GPT
would satisfy its interest, so would the development of a levelizer195O as proposed by
Staff, therefore, FPL supports Btaff s proposal (FPL. Br. at 16).

NOAC and NOPEC aver that Section 4928.20(I), Revised Code, provides that large-
scale governmental aggregation participants only pay the portion of Rider DGC that
represents the benefits the participants received; however, the ESP does not say that.
Therefore, NOAC and NOPEC state that the ESP lacks any detail on how this statutory
requirement will be implemented and this uncertainty is an impediment to large-scale
governmental aggregation. However, NOAC and NOPEC pointnutthat the initial barrier
of Rider GPI makes it unlikely that a governmental aggregator would secure power
supplies at a low enough price to provide the opportunity for avoidance of Rider i7GC
(NOACJNOPEC Jt. Ex. I at 7-8).

As stated previously, the Commission has detenmined that there should be no
deferral of generation rates as proposed by FirstEnergy. Therefore, there is no need for
Rider DGC. Accordingly, FirstEnergy's ESP should be modified to eliminate this rider.
Elimirtation of this rider will save customers, in the long-term, approximately $500 million
in carrying costs (Tr. 11 at 280, 282). The Commission believes that this savings will help
promote, in the long term, the competitiveness of Ohio in the global economy.

2. Cayacztv Cost Adjustment Rider CCA)

Pursuant to the ESP, the Capacity Cost Adjushnent Rider (Rider CCA) would be an
avoidable rider that would account for the capacity purchases made by FES which are
required to meet the applicable standards of FBRC, North American Electric Reliability
Corporation (NERC), Midwest Independent Transmission System Operator, Inc. (MISO),
or others for planning reserve margin requirements for the Companies' retail load.
Purchases made for the period May 1 through September 30 of each calendar year of the
plan would be recoverable through Rider CCA. Furthermore, in accordance with the ESP,
the Commission may elect to .utcrease the generation rate phase-in amounts, to the extent
of any charges for planning reserves under Rider CCA, but only to the extent such charges
exceed 1.5 percent of the then existing average annual total rates of the Companies (Co. Ex.
9a at 18; Co. Ex. 5 at 12-13).

OECa states that it is not opposed to Rider CCA to the extent it applies to firm POLR
load. However, OEG argues that it is the responsibility of FirstEnergy to obtain sufficient
annual planning reserves, based on their firm load, not interruptible load. OEG submits,
and Nucor agrees, that it is inappropriate to charge Rider CCA to interruptible load (OEG
Ex.1 at 32; Nucor Br. at 54).
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As noted previously, OCC recommends that demand components for non-
residential customers be part of the ESP. However, if such components are not part of the
ESP, OCC recomm.ends that Rider CCA be rejected and that the Companies bear the risk
of their rate design in the event that capacity is insuffieient (OCC Ex.1 at 24; OCC Ex. 3 at
37).

FPL advocates that Rider CCA, as proposed in the ESP, violates the legislative
mandate to encourage and promote large-scale governmental aggregation and, therefore,
it must be modified (FPL Br. at 5). FPL states that the ESP fails to provide transparency on
how FirstEnergy will detennine its capacity charges. Therefore, PPL believes that, in order
to ensure a level playing field for competitive suppliers, FSS should procure capacity in
the market needed to meet the planning reserve requirements for all customers for the
entire term of the ESP and that associated costs should be recovered through an
unavoidable rider (PPL Ex. I at 17). In the alternative, FPL recommends that FirstFatergy
provide an estimate of the MI50 designated network resource capacity it plans to make
available to meet planning reserve requirements and a reasonable forecast of Rider CCA,
in order to provide pricing transparency (FPL Br. at 29). In response, FirstEnergy states
that the process contemplated for Rider CCA does provide transpareney in that the cost
estimates and actual costs incurred wiA be reviewed and approved by the Commission
(Co. Reply Br. at 51).

The Commission understands that Rider CCA, as proposed by the Companies, is an
avoidable rider and that the purpose of this rider is to account for capacity purchaxs
during the summer months In order to meet applicable planning reserve margin
requirements. The availability to consumers of adequate, reliable, safe, and efficient
electric service is one of the cornerstones of the state electric policy set forth in Section
4928.02, Revised Code. In balariting these important needs of consumers with the issues
raised by several of the intervenors, the Commission believes that Rider CCA is a
reasonable mechanism that will advance the state policy. However, the evidenoe In the
record demonstrates that FirstEnergy Is required to obtain sufficient annual planning
reserves based upon their firm load and not their interruptible load (OEG Ex. I at 32; Tr. II
at 33-34, 40-41). Therefore, the Commission agrees that FirstEnergy should not be
permitted to charge customers Rider CCA for their interruptible load and that Rider CCA
should be modified to apply oniy to firm load. Accordingly, the Commission finds that
Rider CCA should be approved, as an avoidable rider and it should not be charged to
FirstEnergy's interruptible customers.

3. Minimum 17efault Servi^e Rider ( Rider MD51

Pursuant to the ESP, Rider MDS would be an unavoidabie rider that would
compensate the Companies for the admir"trative costs and hedging costs associated with
committing to obtain adequate generation resourcea to supply the entire retai[ customer
load, recognizing the risk and costs of customers switching to an alternative generation
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supplier. The Companies propose that Rider MDS be equual to 1.0 cent per kWh (Co. Ex. 9a
at 14; Co. Ex. 5 at 1011). According to the Companies, Rider MDS is permitted by Section
4928.143(B)(2)(d), Revised Code. The Companies explain that the minitnum default
service charge is included in the base generation charge in Rider GEN for non-shopping
customers acid separately charged to shopping customers through Rider MDS; however,
the minimum default service charge is not subject to the generation phase-in deferral
referenced above for the base generation charge (Co. Ex. 9a at 10, 14; Co. Ex. 5 at 8).
According to FirstEnergy, without this unavoidable charge, the base generation charges in
the ESP would need to be increased (Co. Ex. 5 at 12).

The Competitive Suppliers state, and Dominion agrees, that Rider M17S should be
avoidable because it is inappropriate to require customers who take generation supply
service from a competitive provider to be forced to pay for cost properly attributable to the
generation portion of FirstBnergy's SSO rates (Comp. Supp. Ex. I at 8-9 and Ex, 3 at 8;
Dom. Br. at 6).

IEU-Ohio, Nucor, NOAC, NOPEC, OCC, Cleveland, OHA, and FPL argue that
Rider MDS is not reasonable or appropriate, and that the Companies have not provided
cost support for this level of charges (IEU-Ohio Ex. 1 at 7; Nucor Ex. 3 at 31;
NOAC/NOPEC Jt. Ex,1 at 12-13; OCC Ex. 3 at 34; Cleve. Ex.1 at 4; OHA Br. at 15; FPL Ex.
1 at 13). Nucor, NOAC, and NOPEC state that this rider will hinder the development of
competitive markets for retail generation service. NOAC and NOPEC maintain that this
unavoidable charge v,riil greatly impede and likely destroy large-scale governmenial
aggregation (Nucor Ex. 3 at 31; NOAC/NOPEC jt. Ex. I at 12, 18). FPL, NOAC, and
NOPEC assert that Rider MDS should either be disailowed or made avoidable for large-
scale governmental aggregations (FPL Br. at 5; NOAC/NOPEC Br. at 27). Moreover, IEU-
Ohio contends that, if Rider MDS is intended to compensate FirstEnergy for hedging costs
associated with serving its entire retafl load, it is not clear what additional costs would
result from shopping customers retaming, which would jastify Standby Charges for
Generation Rider (Rider SBC) (IEU-Ohio Ex. 1 at 7). Likewise, FPL believes that Rider SBC
is designed to protect against the Companies' concem regarding risk. FPL asserts that, if
Rider MDS is aliowed as an unavoidable charge then, to ensure a level playing field, a pro-
rated portion of the rider revenues should be made available to competitive suppliers
serving large-scale government aggregations to mitigate any costs incurred due to
shopping risk (FPL Ex. 1 at 13-14). Another altemative mentioned by NOAC and NOPEC
is that Rider MDS could be made avoidable upon prior notice by a largewale
governmental aggregation that it wiL? take competitive electric retail service from a third-
party supplier (NOAC/NOPBC Br. at 3435).

OEG contends that, to the extent the ESP can be modified to eliminate the
Companies' volumetric risk to provide POLR services- to some ESP customers, then those
customers should not be charged the costs of that risk. Therefore, OEG recommends that
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Rider MDS be waived for ESP customers who either: (1) agree to forgo their right to shop
during the terrn of the fiSP; or (2) agree to not take service under the ESP and, in the event
that they return to POLR service, agree to acoept market-based rates (OEG Ex. I at 26).
Nucor supports OEG's proposal (Nucor Br. at 53). TEU-tAhio agrees with the second part
of OEG's recommendation (ITU-Ohio Br. at 25).

FirstEnergy states that the criticisms from the intervenors that Rider MDS is not
cost-based are niisdirected. According to FirstEnergy, an ESP is not a cost based vehicle
and, therefore, such a calcu[ation is not a prerequisite. FirstEnergy contends that It is only
able to offer the fixed base generation prices set forth in the ESP if it can be compensated
for the risks arising from a customer's ability to shop via Rid.er MIX5 (Co. Br. at 49).
Furthermore, in response to proposals by various parties that Rider MDS be made
avoidable under certain circumstances, i.e., the custonner agreeing not to shop, FirstBnergy
points out that these proposals do not eliminate shopping or the risks associated with the
Companies' POLR supply obligation which Rider MDS is intended to cover (Co. Reply Br.
at 40-41).

The Commission agrees with the intervenors who question the purpose of Rider
MDS. We do not believe that the record supports the imposition of Rider MAS, especially
in light of the possibility that the impact of Rider MDS would impede shopping.
Therefore, the Commission finds that Rider MD6 should not be approved. Accordingly,
the Commission finds that PirstEnergy's proposed ESP should be modified to eliminate
Rider MDS.

4. Standby Charges for Generation 'dRi( er SBCI

Pursuant to the ESP, Rider SBC would be an avoidable rider that would
compensate the Companies for the risk of eustomers coming back to the electric utility
during times of rising prices. The proposed Rider SBC Is 1.5 cents per kWh in 2009, 2.0
cents per kWh in 2010, and 2.5 cents per kWh in 2011 (Co. Ex: 9a at 1516). Pursuant to the
ESP, customers, either individually or as part of a governmental aggregation graup, who
switch to an alternative generation supplier may elect to waive standby charges (Co. Bx. 9a
at 16). If the customer pays the standby charge while taking generation service from an
alternaflve supplier, the customer will have the right to return to the Companies' BSO
price, provided the customer remains with the electric utility for a period not less than 12
months or the remainder of the ESP (Co. Ex. 5 at 21). 1f a customer chooses not to pay the
standby charges, should they return to the Companies for generation service during the
ESP period, they would do so at the market pricing for generation; for returning non-
governmental customers who do not pay the standby charges, they will pay the higher of
the SSO market pricing or the SSCI pricing otherwise applicable to such customers.
Customers who do not pay Rider SBC have no minimum stay provision if they return to
the electric utility (Co. Ex. 9a at 16).
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Staff believes that a minimum stay provision discourages market development.
Therefore, Staff recommends that, for residential and small conunercial customeis who
pay the standby charge and then choose to reuurn to the Companies' S50 price, tio
minimum stay requirement should be imposed. However, if a minimum stay is approved,
Staff recommends that it apply omly to residential and small commercial customers who
return in the summer (May 16th through September 15¢) (Staff Ex. 8 at 10). The
Competitive Suppliers submtt that Rider SBC should be modified so that it does not act as
a penalty for customers who return to the SSO (Comp. Supp. Br, at 22).

JEU-C)hio and Cleveland maintain that Rider SBC is arbitrary and unreasonable
(IEU-Ohio Ex. I at 7; Cleve. Ex. l at 5). As discussed previously, iEU-Ohio insists that, if
Itider IvIDS is intended to compensate for hedg3ng costs associ.ated with serving its entize
retail load, it is not clear what additional costs would result from shopping customers
returning which would justify Rider SBC (IEU-Ohio Ex.1 at 7). While IEU-Ohio believes it
is reasonable for the Compat ►ies to recover the costs of hedging risk, IEU-Ohio believes
that, initially, Rider SBC should be set at $0 and then the Companies could file periodic
requests to update the rate to reflect actual, prudently 9ncurred hedging costs (IEU-Ohio
Br. at 25-26).

The Commission believes that Rider SBC complies with the provisions of Section
4928.20(J), Revised Code, which requires that customers of aggregations be permitted to
avoid charges for standby power by agreeing not to return to the rate provided under the
ESP; instead such customers would pay a market rate in the event of a return to electric
utility service. It is also important to note that this rider is entirely optionel to individual
customers. The record reflects that Rider SBC, as proposed, is not based upon cost (Tr. I at
90-91). The Commission finds that FirstEnergy's proposed ESP should be modified such
that Rider SBC vriIl be based upon the actual, pradently-incurred costs to FirstEnergy of
hedging againat the risk .of customers returning tD the SSO (Tr. 1 at 92-93). Therefore,
while the Coaunission wiII accept First&nergy's proposed rate of $0.015 per kWh, this rate
will be subject to Commission review and reconciliation on a quarterty basis to insure that
it reflects the Companies' actual prudentty-incurred costs. Further, the Connndssion
agrees with Staff witness Turkenton that there should be no minimum stay for relurnu ►g
residential and small commercial customers (Staff Ex. B at 10). Next, we believe tlut the
definitions should be clarified such that the market pricing for generation applicable to
customers who choose not to pay Rider SBC and then return to the Companies for
generation service will be based on the quarterly forward wholesale on-peak and off-peak
price multiplied by 120. Accordingly, the Commission finds that Rider SBC should be

approved as modified herein.
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5. Aoushnents to the Base Generation Charges - Fuel Trans^ pon
Surcharge Environmental Control. and New Taxes (Rider FTE1 and
Fuel Cost Adjustment (Rider FCA)

Pursuant to the ESP, Fuel Transportation Surcharge, Environmentai Control, and
New Taxes Rider (Rider FTE) and. Fuel Cost Adjustment Rider (Rider FCA) would be
avoidable riders that would constitute adjustments to the base generation charges
proposed in the ESP_ These riders would be averaged over the three Companies' sales in
aggregate, would be adjusted on a quarterly basis, and the adjustment would inelude a
reconciliation component for the balanee of the actual recoverable costs, inctuding Interest
(Co. Ex. 9a at 14-15, Att. B; Co. Ex. 5 at 14,16).

(a) &der

Specifically, Rider FTE would be effective begtnning January 1, 2009, The
Companies explain that Rider FTE would recover two categories of costs. Firstr it would
recover in,cmases in fuel transportation surcharges imposed by shippers in excess of a
baseline level of $30 rnillion in 2009, $20 million in 2410, and $10 miilion in 2011. Second,
Rider FTE would recover costs associated with new alternativejrenewable-type
requirements (other than those required in SB 221), new taxes, and new environmental
laws or anterpretations of existing laws effective after January 1, 2008, to the extent such
costs exceed $50 million during the ESP and are related to the generation assets of FHS (Co.
Ex. 9a at 14-15, Att. B; Co. Ex. 5 at 13-14). CCC recommends that Rider FTE be rejected
(OCC Ex. 3 at 38).

With regard to the fuel transportation portion of Rider FTS, Staff points out that the
baseline levels for this portion of the rider, $30, $20, and $10 million, were deterrnined by
the Companies based on the judgment of the Companies' management and are reflective
of the risk the Companies were willing to take during the ESP period {Staff Ex. 8 at 5).
Based upon the fact that the ESF could terminate early, prior to when the recovery of the
bulk of any fuel transportation costs would be sought, and, given the fact that no specific
fuel transportation forecast or analysis has been provided by the Companies, Staff
recommends that the fuel transportation portion of Rider FTE not be approved (Staff Ex. 8
at 6). However, if the Conmiission were to approve the fuel transportation portion of
Rider FTE, Staff recommends that, consistent with SB 221, the Staff be able to audit aA
current renegotiated and any new contracts to ensure that any such surcharges in the
contracts were warranted and prudent (Staff Ex, 8 at 6).

Further, with regard to the fuel ftnaportation portion of Rider FTE, PPL advocates
that the charge should be based on actual historical costs. In order to ensure a level
playing field, FPL states that FirstEnergy must develop a transparent charge to cover these
fuel transportation surcharges (FPL Ex.1 at 22). In response to the concern that the costs
for the fuel transportation portion be transparent, the Companies believe that this concem
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is unfounded because the Companies have already provided supporting information for
the costs for 2006 and 2007, as well as a budget forecast for the term of the ESP, to the Staff
and, under the ESP, the Commission will have the opportunity to audit and review these

costs (Co. Br. at 28).

Staff supports the approval of the second portion of Rider FYE periaining to new
alternative/renewable-type requirements (other than those required in SB 221), new taxes,
and new environmental laws or interpretations of existing laws. Staff agrees that initially
this portion of Rider FTE should be funded at $0 and used as placeholder in the event
costs exceed $50 million during the ESP. Moreover, Staff recommends tliat, since many of
these costs are unknown at this time, the Companiee should be required: to consult with
Staff regarding the types of costs to be included in the rider, Overall, Staff recommex ►ds

that Rider FTS be subject to audits by Staff and reviewed in a separate annual proceeding
outside of the automatic recovery provision of the ESP (Staff Ex. 8 at 7-8). In response,
FirstEnergy clarifies that, as proposed, the Commission would review all costs that may be
included in recovery for Rider FTE (Tr.11 at 135-136,150; Co. Reply Br. at 53).

Upon consideration of the evidence in the record, the Commission finds that the
fuel transportation portion of Rider FTE should not be approved. With regard to the new
alternative/renewable-type requirements (other than those required in SB 221), new taxes,
and new environmentat laws or interpretations of existing laws poxtion of rider FTE, we
agree with Staff that it should be funded at $0 and that the Companies may file a request
for recovery to the extent that such costs are above the baseline $50 millfon during the ESP.
In addition, we find that the Companies should consult with Staff regarding the types of
costs to be included in this rider and that this rider should be subject to audits by Staff.
Accordingly, FirstEnergy's Rider FTE, as proposed in the ESP, should be modified as set
forth herein,

(b) RidLr F

According to the Companies, Rider FCA would be effective for servim rendered
begffining )anuary 1, 2011. Given the uncertainty of fnel prices more that two years out,
the Companies have proposed Rider FCA to recover the costs of fuel in 2011 above the
level of fuel costs incurred in 2010 (Co. Ex. 9a at 14-15, Att. B; Co. Ex. 5 at 15).

Staff recommends, and fKC agrees, that Rider FCA should not be approved given
the uncertainty surrounding whether the Companies' proposed ESP will ultimately be a
tvio-year or three-year plan, and because the Companies have not provided a forecast of
the 2011 Rider FCA fuel costs on which to base an opinion (Staff Ex. 8 at 4; OCC Ex. 3 at

38).

In light of the significant reductions ordered by the Commission to the proposed
base generation rate for 2011, we find that Rider FCA should be approved as proposed by
FirstBnergy. However, the Comnussion directs FirstEnergy to provide Staff with a fuily-
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documented forecast of fuel costs for 2011 within ninety days after the issuance of this
order.

6. Non-distribution 9ervice Uncollectible der (Rider NDU) and PIPP
IJncollectible Rider (Rider PUR1

Pursuant to the ESP, the Non-distribution Service Uncollectible Rider (Rider NDU)
would be an unavoidable rider that would compensate the Companies for the risk of
customer non-payment for non-distribution service and would be initially set at the
average rate of .0403 cents per k'4Vh for each of the Companies. This rider would be
reconciled annually to reflect actual uncot[ectible non-distribution costs (Co. Ex. 9a at 15).

The Companies propose that, to provide for recovery of uncolleci3ble expense
associated with percentage of income payment plan (PIPP) customers, to the extent such
an expense is incurred by the Companies as a result of modification of the state policy
after July 31, 2008, PIPP Uncollectible Rider (Rider PUR) would be implemented. Rider
FUR would be an unavoidable rider and would be initially set at 0.00 cents per kWh. This
rider would be updated and reconciled on an annual basis (Co. Ex. 9a at 15). The
Companies explain that Rider PUR is a placeholder for additional costs if the state makes
changes that require them to bear uncollectible costs for PIPP customers (Co. Br. at 53).

in support of the proposal that Riders NDU and PUR be unavoidable by shopping
customers, FirstEnergy submits that both of the riders promote social objectives and,
therefore, it is appropriate for the Companies to recover the totality of the uncollectible
accounts. FirstEnergy states that, in contrast to the Companies, whieh serve as the default
service provider, competitive retaii electric service (CRES) providers can establish their
own credit rules to mininiize uncollectible accounts (Co. Ex. 4 at 12-14).

Staff recommends, and the Competitive 9uppliers agree, that Rider NDU should be
avoidable for customers who shop because a customer who is not receiving generation
service from FirstEnergy should not be responsible for generation-related costs incurred
by RirstEnergy (Staff Ex. 5 at 8; Comp. Supp. Ex.1 at 9 and Ex. 3 at 8).

The Commercial Group opposes approval of Rider NDU stating that a rider that
allows the Companies to pass on such costs removes all incentive for the Companies to
manage this expense (Comm. Gr. Ex. I at 13). In addition, the Commercial Group notes
that Rider NDU will be aliocated to customers on a cents per kWh basis; they believe that
an energy allocation of the costs is inappropriate because none of the costs proposed to be
recovered varies with the customers' usage and such altocation wili improperly allocate
costs to the high-load factor customers (Com. Gr. &x.1 at 3). OPAB also recommends that
Riders NDU and PUR be rejected stating that uncollectible expenses are already refiected
in FirstBnergy's base rates and these riders would allow for double recovery (OPAE Ex.1
at 32).
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NOAC, NOPEC, and FPL believe that an unavoidable Rider NDU creates an unfair
competitive subsidy for the Companies. To elim9nate this subsidy, NOAC, NOPEC, and
FPL propose that the Companies be required to purchase 100 percent of the receivables
from any CRFS provider bitling through the Companies (NOAC/NOPEC )t. Ex.1 at 20-21;
FPL Ex. I at 20). Integrys agrees that, if FirstEnergy insists on providing an unavoidable
charge tbrough Rider NDU, it should be required to provide a purchase of receivables
program for competitive suppliers with a zero percent discount rate (Comp. Supp. Bx. 3 at
11). In the alternative, FPL recommends tl►at Rider NDU should be made avoidable (FPL
Br. at 39). The Consumer Advocates agree that FirstEnergy shouid either purchase the
receivables from competitive suppliers or the rider should be avoidable (Con. Adv. Br. at
13).

With regard to Rider NDU, we acknowledge FirstEnergy's perspective that the
recovery of uncollectibles supports a socsal objective; however, we cannot ignore the fact
that the competiiive suppliers have uncoltectibles of theix own that they must face. Taking
this into consideration, the Conunission finds that the arguments presented by some of the
parties that Rider NDU should be avoidable by shopping customers are reasonable;
therefore, this proposat should be adopted ta the ESP and Rider NDU shonld be
avoidable. We would note that this conclusion is consistent with our recent decision in in
re FirstEttergy, Case No. 08-936-EGSSO, Opinion & Order (November 25, 2008).
Accordingly, the Conmission finds that Rider NDU should be modified to reflect that it
will be avoidable for shopping customers. Finally, with regard to Rider PUR, the
Commission finds that it should be approved as proposed by FirstEnergy. The
Convnission notes, however, that, in our annual review and reconciliation of Riders NDi1
and PUR, we will require FirstEnergy to demonsirate that it actively pursues collection of
unpaid balances and that its collection mechanisms effectively mitigate the volume of
uncoIlectibles.

7. Renewable Energy Resousce Reauirements

Section 4928.64, Revised Code, establishes an alternative energy portfolio standard
(AfiP5) comprised of requirements for both renewable and advanced energy resonrces.
Specifically, Section 4928.64(B)(2), Revised Code, introduces specific annual benchmarks
for renewable energy resources and solar energy resources beginning in 20D9 (Staff Tba.1 at

2).
The Companies explain that Lhe base genexataon prices also include all of the costs

associated with the Companies' renewable energy resource requirement during the ESP
and/or equivalent cost for renewable credits (Co. Bx. 9a at 11). According to the
Companies, the renewable energy resources wili be acquired in sufficient amounts to
comply with the requirements of SB 221, as set forth in Section 4928.64, Revised Code,
without additional charge for the duration of the ES'P period.
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Staff notes that the Companies failed to detail in the application how they expect to
comply with the AEPS statutory requirements during the ESP period (Staff Ex. I at 3).
Staff points out Section 4928.64(C)(3), Revised Code, includes language that excuses
electric distxibution utilities and electric service companies from complying with the
annual AEPS benchmarks if their respective annual compliance costs exceed a certain
level. Staff is concerned that the reduction in the base generation rates through the use of
deferrals could impact the implementation of this statute; however, until the Commission
issues final rules in Case No. 08-888-B1.--ORD (Atternative and Rene¢uable Energy RuIes)
which address ASPS, it is not possible to identify the impacts, if any, that the deferrals
may have on the cost cap calculations (Staff Px. I at 5).

The Comnvssion notes that, under the tenns of the appIication filed by PirstBnergy,
the costs of compliance for the renewabie energy requirements under Section
4928.64(B)(2), Revised Code, are included in the modified base generation rates. Thus,
customers wiil see no increase in rates for compHance with the renewable energy
standards for 2009, 2010, and 2011 (Co. Ex. 9a at 11).

8. Green Resource Rider i^der GRM

The Companies state that, during the ESP period, the Companies will offer a green
resource program through a Renewable Energy Resource Requirements and Green
Resource Rider (Rider GRN), similar to the one approved in Case No. 06-1112- BIrtINC
(FirstEnergy Generation Competitive Bid Pramss Case). The continuation of this rider will
allow residential customers the oppartunity to support alternative energy resources
through the purchase of renewable energy certificates (RECs) (Co. Ex. 9a at 11; Co. Bx. 4 at
8; Co. Ex. 5 at 7).

Staff supports the Companies' proposal to continue the voluntary green product
offering through Rider GRN during the SSP. Staff notes that the current Rider GRN
approved in the FirstEnergy Generation CamPetitive Bid Process Cnse ends December 31,
2008. Staff points out that the current rider amount was deternvned by two independent
requests for proposals which used two different definitions for REC's, one used the "green-
e" renewable definition and the other used the alternative energy defurition set forth in the
May 27, 2007, stipulation in the FirstEnergy Generation Competitke Bid Prmss Case. Staff
recommends that only the "green-e renewable definition be used for purposes of the
Rider GRN to be implemented during the ESP (Staff Ex. 8 at 11-13).

The Commission agrees with Staff witness Turkenton that only the RBCs which
meet the "green-e" definition should be used for purposes of Rider GRN (Staff Ex. 8 at 11-
12). Therefore, the Conunission finds that the ESP should be modified to clarify that oniy
RECs which meet the "green•e° definition wil[ be used for purposes of Rider GRN.
Accordingly, Rider GRN shouid be approved as modified herein.
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G. Distribution

1. Resolution of Fi.rstEneW Distritilitio. Rate Cuse - Case No 07-551-BL

AIR

FirstEnergy conditioned its ESP application upon a resolution of the FirstEnergy

Distribution Rate Case, in which FirstEnergy proposes that a distribution rate increase is
granted in the amount of $75 miIlion for OE, $34.5 million for CEI, and $40.5 mtilion for TE
(Co. Ex. 9a at 19). According to FirstEnergy, the aggregate revenues from the dietribution
rate case expected by the Companies is $150 million per year (Co. Ex.1 at 18). In additioaa,
approval of the ESP would include: (1) an allowed rate of retarn on equity (RQE), in the
distribution rate case, of 10.5 percent (2) approval of the revenue distribution and rate
design stipulation submitted in the distribution rate case; and (3) approval of the

Companies' proposed distribution tariffs (Co. Ex. 9a at 20).

The Commercial Group argues that the Companies' proposal in the ESP for a
modified version of the distribution rate increase has not been sh.own to be reasonable and
should not be pennitted. Furthermore, the Commercial Group states that the proposed
10.5 percent ROE is excessive and has not been shown to be appropriate in light of the
significant risk reduction aspect of SB 221 and PirstEnergy's use of automatic rate
adjustment riders in the ESP. The Commercial Group believes that an ROE of around ten
percent would be more appropriate, with a convmon equity ratio of total capital structure
used to develop rates of no higher than 50 percent if the B,SP riders and deferred cost
recovery proposal are permitted (Com. Gr. Ex. i at 15).

As stated previously, the Commission. declines to resolve in this case the
substantive issues of the FirstEnergy Distribution Rate C.ase. The FirstEnergy Distribution

Rate Case will be decided solely based upon the evidence in the record of that prooeeding,
and it is our intention to resolve those matters in the near future. At this time, however,
theESP, as modified by this order, does not include matters more appropriat,ely reserved
for the FirstEnergy Distribection Rate Case and our approval of FirstEnergy's application for
an ESP should not be constraed as our acceptance of the proposed resolution of any of the

issues in the FirstEnergy Distributron Rate Case.

2. t7istribution Rate Freezu

The ESP provides that the new distribution base rates pending in the FirstEnergy

Distribution Rate Case would be effective for OE and TE on january 1, 2009, and effective
for CEt on May 1, 2009 (Co. Ex. 9a at 19). There is a commitment in the ESP to keep these
rates in place through 2013, absent limited unforeseeable circumstances (Co. Ejc. 9a at 5).

Considering the proposed rate freeze, in conjunction with other provisions of the
E9P, Staff reconunends against the five-year rate freeze. Staff believes that the provisions
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of the ESP which give the C.ompanies the ability to defer distribution costs to be included
in future rate cases and to adjust rates for certain line items should be considered in a
comprehensive rate proceeding where the components of the distribution revenue
requirement can be reviewed (Staff Ex. 5 at 6). ICroger and the Consumer Advocates agree
that the distribution rate freeze and the distribution deferrals should not be approved and,
if the Companies find it necessary to file a rate case, they should do so (Ifroger Ex.1 at 14;

Con. Adr. Br. at 40-41).

The Commission finds that FirstEnergy's application should be modif'ied to
eliminate the proposed distribution rate freeze. As noted by Staff witness Fortney,
FirstEnergy has proposed a number of new distiibution deferrals wluch are linked to the
proposed distribution rate freeze (Staff Ex. 5 at 5•S). As we discuss below, the Commission
does not believe that additional distribution deferrals are necessary or appropriate at this
time. We believe that it would be unfair to PirstEnergy to accept the proposed distribution
rate freeze while rejeciing the request for deferral authority. Accordingly, FirstEnergy's.
ESP should be modified to eliminate the proposed distribution rate freeze.

3. CEI nd Distribution Service Rider

The Distribution Service Rider proposed in the ESP is oniy applicable to CEI
customers from January 1, 2009, through April 30, 2009. FirstEnergy explains that this

rider is necessary because the proposed non-distribution tarifts will be effect'tve January 1,
2009, under the new rate scbedule classifications proposed in the FirafEnergy Distn'bution
Rate Case, but the proposed distribution taxiff changes are not effective until May 1, 2009.
Therefore, the Companies state that this rider provides a means of integrating the new rate
classifications with the current rate schedule distribution related charges. The Distribution
Service Rider will not be effective after Apri130, 2009, when the distribution charges will
be calculated based on the new proposed rate classifications (Co. Ex. 4 at 7). Tfte

Comnussion finds that, because we have retained the existing rate design and tariff
structure for generation rates, fhere is no mismatch of rate design to address. Therefore,
the proposed Distribution Service Rider for CII is unnecessary and tlte BSP should be
modified to eliminate this rider.

4. ^dditional Deferred Distribution Costs - Storm D^mee and
Distribution Bnhatxement Rider

The ESP provides that, during the period January 1, 2009, through December 31,
2013, the Companies, in the aggregate, may defer certain distribution costs and expenses.
Pursuant to the F.,SP, the Storm Damage and Distribution Enhancement Rider would be an
unavoidable rider that would recover deferrals for: (1) storm damage expenses in excess of
$13.9 million annually; (2) additional costs, including post-in-service carrying cltiaxges,
resulting from any changes in the recovery of line extension costs, as a result of rules or
policies implemented pursuant to Section 4928.151, Revised Code, compared to the
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Companies' proposal in the FirstEnergy Distn'bution Rate Case; and (3) depreciation,
property tax obligations, and post-in-service carrying charges on gross plant distribution
capital investments placed in service after December 31, 2008, and made to improve
reliability and/or enhance the efficiency of the distribution system. The Coznpanies
request that the interest on these items be deferred monthly during the period of January
1, 2009, through December 31, 2013, at a rate of 0.7083 percent. This rider would
commence on January 1, 2014, and continue for a ten-year period (Co. Ex. 9a at 22; Co. Ex.
2 at 4).

OCC believes that continued use of deferrals regarding line extensions should end
(OCC Ex. I at 37). The Commercial Group submits that the Companies' proposed rate
moratorium coupled with deferrals of the revenue requirements associated with new Iine
extensions and new plant investments wlll result in the over-recovery of distribution
investrnent costs (Com. Gr. Ex. 1 at 17). Staff recommends that the Companies be
permitted to apply to the Commission for recovery of incremental storm damage expenses
(Staff Br. at 12).

The Commission agrees with Staff witness Fortney that the expenses which the
Companies seek to recover through this rider are best reviewed in a distribution rate case
where all components of distribution rates are subject to review (Staff Ex. 5 at 7-8).
Further, as discussed above, we have modified FirstEnergy's ESP to eliminate the
proposed distribution rate freeze. Therefore, we find that the additional distribution
deferrals are neither necessary nor appropriate at this time. Accordingly, the Companies'
ESP should be modified to eliminate the distribution deferrals.

S. System Average Interruntion Dux ti^o.n in ex fSAIDII Reliabilitv

Performance

The Companies are proposing in the ESP that appropriate system average
interruption duration index (SAIDI) performance targets be established and that they be
designed with performance incentives for the Companies which are skewed to benefit
customers (Co. Ex. 9a at 6). Currently, the SAIDI target for TB and OE is 120 minutfes and
the target for CEI is 95 minutes (Co. Ex. 9a at 21; Co. Fx. 3 at 5). The Companies are
proposing that the SAIDI target for CBI be revised to 120 niinute:s (Co. Ex. 94 at 21; Co. Ex.
3 at 6). In support of the modified SAII7I for CEI, the Companies state that CEI haa, the
most aged distribution system of the three electric utflities and CBI's system design and
service area geography muake it more difficult that the other two companies to maintain a
low SAIDI (Co. Ex. 3 at 6).

According to the ESP, the proposed 120 minute SAIDI targets would be coupled
with a reliability performance band between 90 minutes and 135 minutes from January 1,
2009, through December 31, 2013 (Co. Ex. 9a, Att. S). FirstEnergy believes that a
performance band is necessary because it recognizes that, with changing weather
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conditions and other factors outside of the Companies' control, using an absolute number
as a performance criterion is not practical. The Companies argue that the proposed
performance band is asymmerrically skewed to benefit customers. Furthermore, they
contend that, regardless of whether the Companies perform at the high end or the low end
of the proposed band, they would remain in the first or second quartiie of industry
performance (Co. Ex. 3 at 8).

In order to ensure that reliability is measured on an apples-to-apples basis between
the three electric utilities, the Companies propose a rear lot reduction factor for CEI, wldch
is a mechanism that establishes an outage duration time which takes into consideration the
challenges of rear lot construction in CEI's service area. This mechanism would only
apply to CEI and it would multipiy CEI's customer outage minutes by a factor of S on
such circuits where 50 percent or more of the premises are served by rear lot facilities (Co.
Ex. 9a, Att. E; Co. Ex. 3 at 6-7). According to the Companies, CEII has 439 circuits where
over 50 pexcent of the customers on those circuits are served from rear lot facilities (Co. Hx.
9a at 9; Co. Ex. 3 at 7; Tr. III at 254). These 439 circuits represent slightly less than 50
percent of CEI's total number of circuits o€1,U8b (Co. Ex. 9a at 9; Co. Ex. 3 at 7; OCC Ex. 2

at 28).

The Companies propose that, for purposes of the ESP and all reporting
requirements pursuant to Rule 4901:1 I0, Ohio Administrative Code (O.A.C.), each of the

Companies' SAIDI targets be calculated using the methodology that has been accepted by
the Staff, including that major storm exclusiorns are generally defined as events affecting
six percent of the customers in a 12-hour period (Co. Ex. 9a, Att. E).

In respcm to the Companies' proposal, Staff states that it does not believe that
SAIDI should be the only performance measurement to determine the level of electric
service that an electric utitity should provide its customers (Staff Ex. 3 at 6). In addition,
Staff does not support the Companies' proposal to apply a performance band to the SAIDI
performance targets. Staff has alwaya considered performance targets to be minimum
performance levels and, when a minimum level is not met, then the electric utllity must
provide an action plan. Under the Companies' proposal, if a mirnimum level is not met,
the Companies are not required to provide an action plan to improve service. Further, as
far as performing better than the minimum, Staff believes that ali electric utilities should
sirive to perform better than their minimum targets (Staff Fx. 3 at 9).

In addition, both Staff and OCC oppose the rear Iot reduction proposal for CEl's

perforsnance index (Staff Ex. 3 at 6; OCC Ex. 2 at 26). OCC believes that the proposed
increase in the SAIDI target for CEI to 120 minutes will mitigate any potential impact due
to rear lot construction (OCC Ex. 2 at 30).
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The Commission notes that there is substantial evidence in the record ehat the
proposed SAIDI adjustment should be considered. According to the record in this case,
CEI's SAIDI target is 95 minutes (Co. Ex. 3 at 5). FirstEnergy witness Schneider testiSed
that a recent study by the Institute of Electrical and Electronics Engineers indicated that a
SAIDI performance of 89 would be in the top decile of performance of 100 etectxic
distribution companies while a SAIDI performarice of 135 would be in the middle of the
second quartile. (Co. Ex. 3 at 9). Staff witness Roberts agreed that this study is entitled to
be given weight by the Commission (Tr. VII at 318-319). Therefore, based upon the
evidence in the record, in order to meet its SAIDI target of 95, CEI's SAIDI would need to
be nearly in the top deciie of electric distribution companies in'this country and well above
the ntiddle of the second qaartile. Further, Staff witness Roberts testified that CII could
meet this target only under "perfect" or "near perfect" conditions (Tr. VII at 308-309).

Further, the Commission points out that Chapter 4901:1-10, O.A.C., contains rules
for amending elechic service reliability targets and, in Case No. 06-653-EL-ORD (Electric
Serrrice and Safety Stundards), we recently adopted new rules in this chapter for amending
electric service reliability standards. Although the evidence in the record indicates that the
change in the SAIDI target may be reasonable, the Conunission believes that the
established process, set forth in Chapter 4901:1-10, O.A.C., for amending electric service
reliability targets with the agreement of the Staff should be followed. Further, if an electric
utility and Staff cannot agree upon a revision to a reliability target, the rules pravide tAat
they may seek a hearing before the Commission to resolve the dtspute. Therefore,
FirstEnergy should foRow this established process for setting distributlon reliability
targets if it believes that conditions wanant a downward revision of its SAIDI target.
Likewise, with regard to FirstEnergy's request for a rear lot reduction factor for CEI,
FirstEnergy should present its arguments for this factor in conjunction with its proposal
for a revision to CEI's SAIDI target. Accordingly, we wiA decline to amend CBI's SAIDI
target, and we will modify FirstEnergy's ESP to eliminate the proposed change to the
SAIDI target, as well as the implementation of a rear lot reduction factor.

6. Distribut3on Service itnnrovement Rider fRider DSD

'I'he Companies explain that, consistent with Section 4928.143(B)(2)(h), Revised
Code, they are proposing a Distribution Service Improvement Rider (Rider I3SI) (Co. Ex.
9a, Att. E). Rider DSI would be an unavoidable rider that would ensure that the
expectations of the Companies and the customers pertaining to distribution reliability are
aligned. According to the Co3npanles, Rider DSI would help them manage the increasing
costs of providing electric distribution service, the need to extend capital for equipment
earlier than before, the need to train new employees to replace retirees, the need to replace
components of an aging distribution system, the importance of reliability, and the
emergence of new technology, such as Smart Grid technology (Co. Ex. 9a at 21; Co. Ex. 3 at
3-4). Rider DSI would be effective from January 1, 2009, through December 31, 2011 (Co.
Ex. 9a at 21; Co. Ex. 3 at 4). This rider would be adjusted up or down by up to 15 percent
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annually, based upon the Companies meeting certain goals related to distributiaat
reliability, as reflected in the SAIDI performance adjustments (Co. Ex. 9a at 6, 21, Att. B;
Co. Ex. 3 at 5). The Companies explain that, if an individual company's SAIDI
performance for the previous reporting period is higher than 135 minutes, then Rider 17SI
would be adjusted downward; however, if a company's SAIDI perforrnance is less than 90
minutes, then Rider DSI will be adjusted upward. Prior to this adjustmen.t, the Companies
state that the rider would, on average, be 0.2 cents per kWh in 2009 through 2011. For 2012
through 2013, Rider DSI would be set at 0.0 cenhs per kWh, but remain in place to
effectuate any SAIDI performance adjustments (Co. Ex. 9a at 21, Att. B; Co. Ex. 3 at 5). The
ESP provides that Rider DSI would not be considered a contribution in aid of construction
or be used in any determination of excessive earnings (Co. Ex. 9a at 22; Co. Ex. 3 at 5).

Staff, OCC, OPAE, and Kxoger oppose the Companies' proposal for Rider DSI,
stating that it has no connection with recovery of actual costs (Staff Ex. 3 at 3; OCC Ex. 2 at
35; OPAE Ex.1 at 28; Kroger Ex. l at 5). Staff states, and OPAE and OCC siinilarly agree,
that the proposal does not contain defined programs with associated costs and benefits,
nor does it quantify how much of the cost is incrrnrnental to current spending (Staff Ex. 3 at
3; OPAE Ex. 1 at 28; QCC Ex. 3 at 35). Staff believes that the items which the Companies
are seeking recovery for in this rider are part of the day-to-day operatiarrs of any electric
utility company and should not require specia! iunding (Staff Ex. 3 at 3). Further, the
Consumer Advocates note that Rider DSI is not properly atruchu-ed as an incentive plan as
required in Section 4928.143(B)(2)(E►), Revised Code (Con. Adv. Br. at 31).

OCC, fJPAE, and the Commercial Group believe that it is inappropriate to provide

price enhancements to the Companies as part of Rider DSI for simply accomplishing what
they are expected to provide (OCC Ex. 1 at 35; OPAE Ex.1 at 31; Com. Gr. Ex.1 at 17).
However, OCC states that, if the Commission were to allow Rider I?SI, it would not'be
opposed to the use of only SAIDI for adjustment of the proposed rider. OCC's research
shows that from 2000 thnough 2007 the Companies had gone over the proposed 135 upper
liavt of the SAIDI band five times for CEI, twice for TE, and once for OE; for that same
period TE went under the proposed 901ower limit of the SAIDI band four times (OCC Ex.
2at2224).

In response to the intervenors' comments, FirstEnergy emphasize,c that this is not a
cost-based proceeding. FirstEnergy states that Rider DSI is not based on historically
incurred costs, rather, it takes advantage of the provisions in Section 4928.143, Revised
Code, '•̂ t+at permits the Companies to implement an in.mntive-based distribution charge.
According to the Companies, Rider DSI provides an important incentive to them to
achieve a level of service reliability (Co. Br. at 56-57).

The Commission finds that FirstEnergy demonstrated in the record that it faces
increased costs due to the need for worlcforce replacements and for replacing

OCC Appx. 000170



08-935-EirSSQ

infrastructvre (Co. Ex. 3 at 3-4). However, the Commission does not believe that a
distribution rider should be approved, unless it is based on a reasonable, forward-looldng
modernization program and prudently incurred costs. At the hearing, Staff indicated that
it could only support mechanisms such as Rider DSI if such mechanism is cost-based ('Tr.
VII at 302). The Conunission believes that this is a sound policy. Although Section
4928.143(B)(2)(h), Revised Code, does provide for distribution moderni2ation riders as
part of an EsSP, foAowing the sound policy goals of Section 4928.02, Revised Code, the
Comnnission betieves that such riders should be based upon prudently incurred costs,
including a reasonable return on investment for the electric utility. However, the
Companies have not demonstrated that the proposed Rider I3SI is based on a reasonable,
forward-looking distribution modernization program. Moreover, the testimony in tliis
case clearly represented that the proposed Rider DfiI is not cost-baset3. The Commission
does not believe that a distribution rider should be approved, uniess the program is shown
to comply with both the intent and the scope of the statute and that it is baaed upon
prudently incurred costs. Accordingly, the Commission finds that Rider DSI, as proposed
in the ESP, should be modified.

Our approval of Rider DSI is conditioned upon the Companies developing a
distribution infrastructare improvement program that reflects the intent and scope of the
statute that is inclusive of alI infrastructure considerations including, but not limited to,
improved workforce and assest utilization, workforce replacement, infrastructure
replacement, present and futare needs for service reliability and power quality, cyber-
security, facilitation of demand response, integration of distributed generation and storage

(including electric vehicles), use of Smart Grid technologies, and AMI deployment. To
that end, PirstEnergy should work with the Staff to develop a program which comports

with this requirement.

Purehermore, while we wilt set Rider I?SI initiatly at $O.002 per kWh, we believe
that thi,s rider should be based on FirstEnergy's actual, prudently incurred costs, iruluding

a return on FirstEnergy's investment equal to the rate of return authorized in the

FirstEnergy i7istributinn Rate Case. To that end, Rider DSI will be subject to C.ommission
review and reconciiiation on an annual basis. Accordingly, Rider DSI should be approved,
as modified herein.

7. Canital Imorovement Commitment to Distributi^n S sy tem

_AS part of the ESP, the Companies wifl commit to invest in the aggregate at least $1
biilion in capita2 improvements in their energy delivery systems through 2013 (Co. Ex. 9a
at 6, 22; Co. Ex. 3 at 10). Staff supports this cormiitment by the Companies because it
represents a continuation of the Companies' capital spending over the past five years (Staff

Ex. 3 at 4).
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The Consumer Advocates state that FirstBnergy's FSP, includSng the $1 billion
commitment in capital improvements, should not be approved. According to the
Consumer Advocates, FirstEnergy has not forecasted any impravements in distribution
reliability as a result of the conunitment and no assurances have been given by FirstEnergy
that its commitrnent to capital spending will have any beneficial effect on customers (Con.
Adv. Br. at 50-51).

To ensure that consumers benefit from this commitment, the Commission finds that
the Companies should work with staff td develop a capital improvement program that
advances state policy and is consistent the distribution intrastracture modernization
program described in our findings on Rider DSI. Accordingiy, the Comnussiomfinds that
FirstEnergy's capital improvement commitment, as proposed in the ESP, should be
approved.

H. ReeulatoU Transition Charge and Residential Transition Ra e Credit
t

The Companies propose to waive, on a services rendered basis, on or af6er January
1, 2009, further regulatory transition charges (RTCs) and extended RTCs for CSI
customers, which would otherwise continue through 2010 (Co. Ex. 9a at 9; Co. Ex. 2 at 8).
In addition, in accordance with the E5P, as of january 1, 2009, residential customers will
not receive transition rate credits. The transidon rate credits equate to $5.00 per month for
residential customers of CEI and TE, and $1.50 per month for OE residential customers.
Furthermore, the credits include a reduction of the RTC by 23.3 percent,12.8 percent, and
11.4 percent 4or OE, CfiI, and TE residential customers, respectlvely. These'credits were
approved in Case No. 99-1212-EIrETP (FirstEnergy Etectric Trunsition Plan (ETPJ Case).
FirstEnergy states that the value to customers over the period of the ESP of the waiver of
the RTCs and extended RTCs, not the residential credits, is $591 million (Co. Ex. 9a at 9;
Co. Ex.1 at 17).

The Commission finds that the Companies' proposal to waive the RTCs and
extended RTCs for CEI customers and eliminate the transition rate credits effective
January 1, 2009, is reasonable and should be approved.

1. AMI Smart Grid Ener Fifffci Pemaj]d BogMM nomic
Develovment and j¢b ention

1. Energy Efficiency and Demand Resvonse

Section 4928.66, Revised Code, require the electaic utilities to implement energy
efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specificaliy, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
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preceding three calendar years. This savings continues to rise until the cumulative savings
reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009 and by
.75 percent annually unii2 2018.

As part of the ESP, the Companies commit up to $25 miilion to support energy
efficiency and demand response programs (Co. Ex. 9a at 7). According to the Companies,
they conunit to provide up to $5 million of invesiment each year from januaty 1, 2009,
through December 31, 2013, for these programs and wi]I not request recovery for these
costs (Co. Ex. 9a at 25).

Staff supports the Companied commitment to contribute shareholder money
toward energy efficiency and demand reduction programs, but states that it is unlikely
that such a funding level itself will meet the required statutory benchmarks (Staff Ex. 2 at
14). OCC and OBC agree that the funding level is not sufficient to meet the statutory
requirements (OCC Ex.1 at 7; OEC Ex. I at 4). OEC states that FirstEnergy would need to
increase its annual spending to approximately $28 million to reach the statutory energy
saving requirement (OEC F.x.1 at 10). OCC recommends that, in addition to the $5 million
per year of shareholder money, the ratepayers contribute approximately $44 miUion per
year, which equates to about $24.25 per customer, for a total of $49 million per year in
order to meet the requirements. Further, OCC recommends that the remainder of the
funding for DSM programs approved in Case No. 05-1125-EL-ATA et aL (FtrstEnergy Rate
Certsinfy Plan jRCP) Case) be used as part of the $44 mtliion ratepayer contribution for the
first year of the ESP (OCC Fx.1 at 7$).

OCC, NRDC, OPAE, and OEC submit that the Companies' DSM proposal in the
ESP is seriously lacking detail and insufficient (OCC Ex.1 at 5; NRDC Ex. l at 34; OPAB
Lx. l at 21; OEC Ex. 1 at 11;). OCC submits that, for FirstEnergy to fail to provide a more
substantial DSM filing knowing that SB 221 requizes a significant DSM portfolfo Is
objectionable (OCC Ex.1 at 5-6). OCC recommends that the Companies continue to fund
their existing DSM programs and add DSM pragrazns such as: programs for appliance.s,
air-conditioning, and new construction for residential customers; programs for business
and state office buildings; and programs for commercial and industrial customees. OCC
recommends that the total resource cost test be used to evaluate the cost-effectiveness of
the Companies' energy efficiency programa (OCC Ex. 1 at 10-11). COSE agrees that the
Companies should specifically include small business and eonunercial class customers in
the ESP energy efficiency education and demand naanagement activities. Further, COSE
believes that a specific nvnionuan allocation of resources to mmrnercial class customers
should be inctuded in the ESP (COSE Fac.1 at 24).

OPAE notes that the plan fails to provide any aignificant energy efficiency program
targeted to at-risk populations. OPAE states that FirstEnergy should fund a substantial
expansion of current programs aimed at low-income, elderly, and at-risk residentiai
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customers as part of the overali efficiency and USM portfolio of programs. 7n addition,
OPAB requests that the Companies be ordered to continue to fuad the existing low-
income programs until a collaborative can develop a comprehensive portfolio of programs
(OPAE Ex. 1 at 23; OPAE Br. at 8-9).

1HU-Ohio submits that customer-sited capabilities are a means that an electric utility
may use to comply with the portfalio requirements of SB 221. However, IEU-Ohio points
out that the ESP fails to set forththe details regarding how customer-sited capabilities wiA
be refied on to meet this requirement; therefore, IEU-Ohio proposes that PiretEnergy be
ordered to supplement the application and provide additional specificity on how the
customer-sited capabilities will be accommodated under the ESP (rEU-Ohio Ex. 1 at 5;
IEU-Ohio Br. at 18). OHA agrees that PirstEnergy should be required to create a p]en that
encourages the use of customer-sited generation in order to satisfy the portfolio
requirements under the statute (OHA Br. at 20-21). The Commercial Group recommends
that the programs be expanded to provide an option for customers to participate in
wholesale demand response programs or other such programs at the wholesale level
(Com. Cr. Ex.1 at 9).

Staff, NRDC, OPAE, Citizens' Coalition, and OCC recommend that a collaborative
process be formed with respect to the selection and development of energy efficiency and
peak demand programs (Staff Ex. 2 at 14; NRDC Ex.1 at 8; OPAE Ex. l at 22; Cit. Coal. Br.
at 4; OCC Ex. 1 at 8). In addition, Staff recommends that the Companies contract with an
independent third-party to measure and verify the energy and peak reduction savings for
the programs (Staff Ex. 2 at 14). OCC also suggests that another option might be for the
Companies to develop a standard DSM offer, with collaborative input, and pay a third-
party provider of the energy efffcieatcy a fixed kWh charge (OCC Ex.1 at 9). OPAE agrees
that the collaborative should hire a third-party administrator (OPAE Ex. 1 at 23). NRDC
submits that, in this case, a third-party administrator should be setected through a
competitive bid process because, according to NRDC, the Companies have Iimited
experience with energy efficiency and have shown little desire to develop a
comprehensive range of programs. NRDC believes that the third-party administrator
should be paid for out of ratepayer funds (NRDC Fx.1 at 5,8-9).

In determining the appropriate benchmarks for meeting the statutory requirements,
Staff recommends that the Companies use a 30-year rollin.g average of weather data with a
65-degree day as part of their forecasting method to detemline weather normal9zed safes
and pealc load (Staff Ex. 2 at 9). In addition, Staff recosnmeads that the Companies
evaluate their current programs and consider and undertake a market potential study that
vvill include an analysis of the appropriate program designs that will result in the
Companies achieving the required statutory benchmarks. With regard to the inclusion of
the energy savings and peak demand reductions from mercantile customers to be
committed to the Companies for integration, if the Companies would like to count such
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efforts toward their benchmarks, Staff states that they would need to submit such requests
to the Commission for consideration on a case-by-case basis. As for interniptible
programs counting toward annual benchmarks, Staff believes that such reductions would
have to actually occur to be credited (Staff Ex. 2 at 1213).

In response to the criflcisms of the energy efficiency and demand response proposal
in the ESP, PirstBnergy states that its conunitment to spend up to $25 million of
shareholder funds on the programs should not be taken to mean that this is the upper limit
of what it will spend to meet the benchmarks in Section 4928.66, Revised Code.
FirstEnergy believes that the concerns raised by the intervenors are premature and that
they would best be addressed in a future proceeding dedicated to reviewing the
Companies' benchmark report that will be filed in conformance with the Comttiission's
rules and the statute (Co. Br. at 36).

The Commission notes that Section 4928.66, Revised. Code, requires electric utilities
to meet certain energy efficiency and demand response requirements and to advance state
goals. Like some of the intervenors, we believe that PirstEnergy has yet to develop energy
efficiency and demand response programs sufficient to comply with those oblfgations. To
assist with that endeavor, the Commission agrees with the recoaunendation of numerous
intervenors that a co(laborative process should be formed with respect to the selection and
development of energy efficiency and peak demand programs. Therefore, FirstEnergy
should initiate a coiIaborative in order to assist the Companies in meeting their
obligations.

Tursdng now to the commithnent of funds set forth in the proposed ASP, the
Commission notes that, regardless of the coaunitment aitested to in the plan, it is the
Companies' duty to meet the energy efficiency and demand response requirements set
forth in the statute and to comply with any rules adopted thereunder. The provisions of
Section 4928.66(C), Revised Code, have been determined by the General Asaembly to be a
sufficient enforcement mechanism to ensure electric utilities' compliarice with the energy
efficiency and demand response requirements, and the Companies wi11 be expected to
make the expenditures necessary to meet those requirements. With an, as yet undeflned
program, the Commiasion believes that it is meaningless for the Companies to set forth
any dollar figure in the plan because, regardless of the dollar amount set forth in the plan,
the Companies are bound by the statute to comply with the energy efficiency and demand
response requirements. Accordingly, the Conunission finds that Companies' application
should be modified to elimLnate the proposed coararnitznent of funds.

2. Demand Side Management and Ener der D;

Pursuant to the ESP, Rider DSE would recover costs incurred by the Companies
associated with energy efficiency, peak load reduction, and DSM programs, including
recovery of lost distribution revenues resulting from implementation of such programs

OCC Appx. 000175



08-935-EL-SSO 46-

and any unrecovered DSM program costs from the FirstEnergy RCP Case (Co. Ex. 9a at 27).
Rider DSE includes two components which are updated senu-annually: DSBl, which is a
$0.0193 per kWh charge; and DSE2, which reimburses the Companies for past and future
costs incurred in complying with energy efficiency and peak demand reduetion
requirements, includ9ng costs for programs approved in the FirstEnergy RCP Case (Co. Sch.
5o at 16-17; Co. Br. at 39). The Companies explain that, as pem-dtted by Section
4928.143(B)(2)(i), since the Companies are part of the same hoiding company, this rider
will be determined and allocated across all classes of customers of all the Companies (Co.
Ex. 9a at 28). As explained by FirstEnergy, customers may avoid Rider DSE2 by
implementing customer-sited programs that help the Companies secure complisnce with
Section4928.66, RevLsed Code (Co. Ex. 4 at 11).

IEU-Ohio notes that customers are not eligible to avoid DSE2 charges if they are
taking service under either a unique arrangement or the Reasonable Arrangements Rider
(Rider RAR). SEU-Ohio believes that thfs limitation is contrary to Section 4928.66(A)(2)(c),
Revised Code (Co. Ex. 9c at 62; IEU-Ohio Br. at 19). Furthermore, IEU-Ohio points out that
Rider DSE2 is initially set a $0 in the ESP and the earliest date this charge could increase
for non-residential customers would be January 1, 2010. Therefore, ]EU-Ohio states that,
at least initially, the avoidability of the rider wiIl not provide any economir incentives to
implement customer-sited capabilities (iEU-Ohio Ex. 1 at 5). Contrary to IEUd)liio's
understanding, the Companies clarify that costs to be recovered as part of the DSE2 charge
for non-residential customers wiIl be included in the rider as early as mid-2009. The
Companies believe that, if the estimates by certain parties are accurate, the costs to
irnplement programs in 2p09 wiâ result in a material incentive to avoid DSE2 charge (Co.
Br. at 39).

The Commercial Group believes that an energy allocation of the costs in Rider DSE
is inappropriate because none of the costs proposed to be recovered varies with the
customers' usage and such allocation will improperly allocate costs to the high-load factor
customers (Com. Gr. Ex. 1 at 3). In addition, the Commercial Group insists that the
proposal to recover lost distribution revenues in the rider be rejected. Furthermore, the
Commercial Group states that the opt-out provisions of the rider should include customers
that have already made investments in DSM and energy efficiency programs (Com. Gr. Ex.
I at 9).

OEC recommends that FirstEnergy's eligibility standards for relief from the rider
should include: a threshold for the amount of energy savings a mercantile customer must
demonstrate to be eligible for exemption; a high standard for documentation and
independent review of the documentation; requirements that only projects with an
avoided contribution in excess of $10,000 would qualify for the exemptiory and a
requirement that the customer will not qualify for the exemption if its percentage of
claimed savings is below the applicable benchmark the Companies are subject to (OEC Ex.
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1 at 21-23). IEU-0hio points out that Section 4928.66(A)(2)(c), Revised Code requires aIl
mercantile demand-response programs, peak demand reduction programs, and all
mercantile customer-sited energy efficiency programs to be included in the measurement
of compliance with the statutory benchmark. Therefore, lEU-Ohio argues that OEC's
recommendation to limit a mercantile customer's opportunity to commit it efficiency and
peak demand reduction capabilities towards the Companies' portfolio obligations is
contrary to Ohio law and the Conunisslon's rules (IEU-Ohio Br. at 20-21).

Upon consideration of the issues raised by the various parties, the Cornmla9ion
believes that the Companies proposed Rider DSE is reasonable as proposed. Accordingly,
Rider DSE should be approved.

3. AIvII Pilot Proeram and Dvnamic Peak Pricing Pro rgârn

The Companies state that, as part of the ESP, they wiil provide $1 million toward a
residential AMI pilot program and a dynamic peak pricing prngram to determine the
potential for deployment of advanced technologies to support time-of-day prieing and
other demand response and energy efficiency programs (Co. Ex. 9a at 7; Co. Ex. 4 at 16).
According to the Companies, any costs incurred above $1 million will be recovered
through Rider DSE. The Companies explain that the AMI pilot will be conducted with 500
cnstomers, at a cost of between $5W and. $1,000 per customer for the metess and
instaIlation. The Companies intend to solicit customer participation through a direct
mailing. AMI pilot participants will be subject to the dynamic peak pricing program
wherein, during the summer months, the generation rates will vary based upon t'une-of-
use periods. Participants will be encouraged to shift or decrease energy usage duwing peak
times on non-czitical days. In addition, the Companies wi.ll provide notification to the
participants via e-mail, telephone, or text message the day before a critical peak.day event
encouraging the participants to decrease usage (Co. Ex. 9a at 23-24, Att P).

The Companies also propose to implement a collaborative process, within 60 days
after the final order in this case, in which interested stakeholders can provide input on the
AMI process and the pilot program. The Companies propose a six-month proeess for the
collaborative, after which they would evaluate the findings and they may file an AMI plan
with the Commission which would include a cost recovery mechanism (Co. Ex. 9a at 23-

24, Att. P).

cX:C is supportive of the proposed AMI pilot program, but believes that the size of '
the program, 500 participants, fs meager (UCC Ex. I at 15). Staff believes that the
Companies could deploy AMI meters for a lower cost than the Companies estimated,
which would allow them to deploy more than 500 meters before they reached the $1
million threshold. Staff recommends that the Companies select the participants based on
some form of stratification of the class so that the pilot sample more fuily reflects the
diversified makeup of the class. in addition, Staff advocates, and the Consumer Groups
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agree, that any costs above the $1 million threshold should be recovered through an AMI
rider, rather than Rider DSE (Staff Ex. 2 at 3, 6; Cons. Gr. Reply Br.3 at 34).

According to Staff, the Companies are proposing that pilot participants be placed
on the dynamic peak pricing rider, which provides customers prices that are nwre
reflective of market prices. However, Staff re'commends some form of critical peak pricing
rebate for residential customers so that the customers would know in advance that they
would pay a fixed amount for a portion of their consumption. Staff also recommends that
a similar pilot be made available to commercial customers (Staff Ex. 2 at 6-7). Staff and
OCC recommend that technology, such as a programmable themnostat, be offered to the
participants (Staff Ex. 2 at 7; C?CC Ex.1 at 18).

OCC recommends that the Companies be required to provide taxiffs that make
various rate options available for the customers and that they be required to provide cost
information on the billing system changes needed to accommodate wide-scale deployment
of dynamic pricing. Specifically, with regard to the dynamic peak pricing program, OCC
notes that the Companies are proposing only two time-of-use periods, on-pealc and ofE
peak, along with a critical peak period. OCC recommends that the Companies add '
another shoulder pricing period to the program, which it believes will make the program
more appealing to customers and allow customers more flexibility to manage their usage
(OCC Ex. l at 16-18).

NRDC maintains that the question posed for the AMI pilot has already been
answered in other studies that have proven that summer time-of-day rates can chaage
customer energy use behavior. Therefore, NRDC advocates that the money for the AiuII
pilot would be better spent after the Smart Grid study is completed if it is used to validate
the savings and benefits from the deployment of Smart Grid technologies (NRDC Ex.1 at

13).

OPAE beGeves that, rather Han starting from the premise that smart or advanoed
metering systems are required to achieve customer benefits through price changes, the
Companies should evaluate how to achieve peak load reduction from residential
customers in the cheapest way possible. OPAE states that the cost of the proposed ANli
pilot is very high and there is no basis in the ESP to justify the cost estimates for this
program (OPAE Ex.1 at 25,27).

The Conamission bel'aeves it is innportant that steps be taken by the electric utilities
to explore and implement technologies, such as AMI, that wlll potentially provide benefits

3 OCC, Cleveland, NRDC, Sierra Club, NOAC, Citisen T'ower, and Citizens Coalition ftled a joint repty
brief; therefore, when referring to the arguments in this document these partks wUi be referred to as the

Consumer Groups.
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to customers in the long-run. We do not agree with NRDC that the AMI pilot program
should be delayed until after the Smart Grid study is completed. Rather, we support time-
differentiated and dynamic pricing based on the policies of SB 221 and as an essential
component in an efficient market. We believe that a well designed AMI pilot program can
represent an additional step in the right direction and should be pursued. The Staff
testified that it believes that the Companies may be able to deploy AMt meters for a Iower
cost than they have estimated in the ESP. If this is the case, then the Commission would
encourage the Companies to expand the pilot program to include additional customers.
Taking note of a significant number of pilot programs showing that residential consumers
wiil respond to time-differentiated pricing and generally find such pricing beneficial, the
Companies should focus in the pilot on investigating detailed questions relating to AMI
performance and how to use enabling technologies, pricing, and 'utformation to enltance
the demand-response benefits from Iarge-scale deployment of AMI. While there were
other interesting proposals made by various parties regarding the AIvII pilot program arkd
the dynamic peak pricing program proposed by the Companies, the Commission suggests
that these topics would best be explored as part of the collaborative process proposed by
the Companies. We also encourage the Companies to fund an independent evaluation of
the pilot program. Accordingly, consistent with these findings, we condude that the
Companies' AMI pilot program and the dynamic peak pricing program should be

approved.

4. Economic Development and lob Retention Prog^.am_s

The Comparuies propose to commit up to $25 million for economic development
and job retention programs (Co. Ex. 9a at 7). According to the Companies, they will
provide up to $5 million of investment each year from January 1, 2009, through 17eceniber
31, 2013, for these programs and will not request recovery for these investments (Co. Hx•

9a at 26).

As discussed above, the Commission has reduced the base generation rates
proposed by the Companies in order to promote the economic recovery in Ohio and has
denied the proposed generation deferrals. The Commission believes that, in light of these
steps and the modifications, FirstEnergy's commitment of $25 miilion should be used as
the first $25 million of delta revenue contributed by the Companies under Rider DRR.
With this understandin& the Conunission finds that the proposed commitrnent of
additional funds for economic development should be approved.

5. Economic v o ment Rider EDR

Pursuant to the ESP, Rider EDR would be an unavoidable rider that would promote
gradualism, recognixe the efficient use of electricity, and mitigate the overall bitl impacts
to customers through a series of credits and charges. The sum of all credits and charges In
Rider EDR would be revenue neutral for the Companies and any differences would be
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reconciled on an annual basis (Co. Ex. 9a at 26). According to the Companies, Rider EDR
is designed for intern►ptible customers who are taking service as of July 31, 2008 (Co. Ex. 5
at 23). In support of the proposai that this rider be unavoidable, First'Energy submits that
this is a social charge and, if these charges were avoidable, it would be difficult, if not
impossible, for the Companies to promote and sustain this effort (Co. Ex. 4 at 9). The
Companies explain that, as permitted by Section 4928.143(B)(2)(i), Revised Code, since the
Companies are part of the same holding company, this rider would be deterut3ned and
allocated across all classes of customers of all the Companies (Co. Ex. 9a at 28).

OmniSource argues that FirstEnergy has provided no justification as to why the
proposed interruptible credit in Rider EDR should be lunited to those loads contractually
obligated to interruptible service as of July 31, 2008. According to OmniSource, the limited
applicability of the credit to existing interruptible load is contrary to the concepts of
gradualism and the desire to mitigate the overaTl bill. impacts expressed by the Companies.
OmniSource notes that, without the credit under Rider EDR, it wiIl experience a
disproportionately iarge rate Increase. Therefore, OrnniSource advocates that the
interruptible credit be made available for new iransmission voltage, interruptible load
customers (OmniSource Br. at 2-4).

As discussed previously, OEG recommends that its proposed rate mitigation plan
be accomplished via Rider BDR. OEG agrees that Rider EDR should be an unavoidable
rider (OEG Ex. I at 23).

The Commercial Group believes that an energy allocation of the costs in Rider EDR
is inappropriate because none of the costs proposed to be recovered varies with the
customers' usage and such allocation will improperly aliocate costs to the high-Ioad factor
customers (Com. Gr. Lx. I at 3). The Competitive Suppliers advocate that, if all customers
pay for the incentives, then Rider EDR should be modified so that customers taldng
service from either First&nergy or a competitive supplier should be eligible to receive a
discount in exchange for job retention, economic development, or other programs (Comp.
Supp. Br. at 20).

In light of the fact that the Commission has directed the Companies to continue
their existing generation rate design and tari#f structure until a new revised rate design is
filed with and approved by the Commission, the Commission finds that Rider EDR is
unnecessary. Accordingly, the ESP should be modified to eliminate Rider EDR.

6. F},lgmr^ fEducation

FirstEnergy has not proposed either in the FirstEnerg^f Dishibutiore Rate Case or in
this case to renew its existing Energy for Education II electric3ty program, which gives
public schools a diacount in exchange for the prepayment of their bills, using the schools'
bonding authority.
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Accorcling to OSC, by adopting the rate design advocated by the Companies in the
FirstEnergy Distribution Rate Case, the ESP completely ignores the rate impacts on the
schools as a unique customer class (OSC Br. at 6). OSC argues that the elimination of
school rates and the forced inclusion of the schools in the general service ctasses, without a
proper rate adjustment to reflect the schools' actual and lower cost of service, constitute an
unreasonable, undue, and unlawful prejudice and disadvantage to this customea class

contrary to Ohio law (OSC Br. at 10).

OSC represents 249 public school districts that currently participate in FirstEnergy's
Energy of Education TI program; these school districts represent 41 percent of all public
school districts in the state of Ohio. According to OSC, the Energy for Educaiion II
program provided an average of 13.4 percent discount in the schools' electric rates and
saved the 249 participating school districts $11.7 million in 2008 (OSC Sx.1 at 24; O6C Ex.
2). OSC indicates that the Companies' proposal to eluninate the currently available school
rates effective December 31, 2006, the proposed generation and distribution rate increases,
and the proposed riders will result in severe increases in electric costs for public school
customers in a manner incongruous with the schools' usage characteristics. OSC states
that continuation of the Energy of Education program is critical to the education of Ohio's
children and the promotion of economic development in the state. OSC poirtts out that
there is a complete record in the FirstEnergy Distribution Rate Case upon which the
Conuntssion can make its detennination concerning the continuation of this program
(OSC Ex. 1 at 6, 9). OSC recommends that approval of FirstEnergy's ESP should be
conditioned upon the Companies offering the public school districts within their territory
an Energy of Education III program or a school rider. According to OSC, either of these
alternatives is appropriate in order to mitigate the rate increases proposed for schools and
to apply the principle of gradualism (OSC Ex. l at 12; OSC Br. at 22-23).

As stated previously, the Commission is concerned about the elimination of the
discount provided to public schools in FirstEnergy's territory. Although this has been
partially addressed by the continuation of FiratEnergy s existing rate design and tariff
structure, the Conunission agrees that FirstEnergy should implement a new Energy for
Education program which is consistent with the existing Energy for Education II program
(OSC Ex. 1 at 24; OSC Ex. 2). Accordingly, the ESP should be modified consistent with
this determination.

7. E..cnoruc Load Res=nse 1'rograan R.i.der EI.<Rl and On
Response progr 0der OLIt)

According to FirstEnergy, Rider Etdt is available for customers that are currently on
the Companies' existing tnterruptible tarfffs or a special contract containing interruptible
provisions which was approved before July 31, 2Z1D8. FirstEnergy explains that the terms
and conditions of Rider ELR are modeled after OE's current interruptible tariffs. Rider
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ELR obligates these customers to designate a contract firm load, and then be subject to
interraption or required to buy power at market prices during a buy-through period. In
exchange for being subject to these terms, an interruptible program credit of $1.95 per
kW/month Ls applied to the customer's realizable curtailable load (RCL), which is
calculated by subtracting the customer's contract firm foad from its average hourly
demand. FirstEsnergy states that the value of the interruptible program credit is based on
the market value of MI9O designated network resources (Co. Ex. 5 at 22).

FirstEnergy states that Rider BLR is designed to be utilized with the inte.rruptible
credit provision of Rider EDR. According to the Companies, Rider EDR is designed for
interruptible customers who are taking service as of July 31, 300$. The Companies explain
that these customers are currently subject to economic buy-through option events and that
this concept is incorporated into Rider ELR. Conversely, Rider OLR Is designed for use
with new interruptible customers/load as an interruptible credit that recognizes that the
customers are only subject to interruption in an emergency, and are not subject to
economic buy-through option events or the interruptible credit provision of Rider EDR
(Co. Ex. 5 at 23).

IEU-Ohio argues that FirstEnergy has provided no support for tsmiting Riders ELR
to customers served under interruptible service arrangements as of July 31, 2008• Further,
IEU-Ohio submits that customers served under Ridexs ELR and OLR should not be
foreclosed from participating in any other load curtailment programs, including demand-
response options available through MtsO ([EU-Ohio Ex. I at 11).

OEG supports Rider ELR, however, C7$G believes that the terms of the rider are not
reasonable. Therefore, OEG recommends that Rider BLR be modified, sfmflar to the
Companies proposal in Case No. 07-796-El-ATA, et al. (FirstEnergy Competitim Bid Process

fnr SSO Case), to provide that: economic interruptions will be invoked when the day-ahead
locational marginal price (LMP) exceeds 125 percent of the ESP generation rate for three
consecative hours; and economic interraptions would be Iiniited to 1,000 hours annually.
(In its brief, OEG recommended that the interraptions be ltmited to 250 hours annually)
(OEG Ex. I at 25-30; OEG Br. at 22). Nucor reconunends that economic interruptions be
limited to 250 hours annuatty (Nucor Ex. 3 at 27). FirstEnergy disagraes with the
suggestions to place an hour limitation on the Companies' ability to invoke the economic
interruption clauses of Rider ELR. Such a l'nnitation, according to FirstEnergy, would
reduce the value of the economic interruption and would put the Companies at risk of
running out of their rights to invoke the econorn.ic internaption provision at a time of high
prices (Co, Ex. 19 at 7-8).

By OEG's calculations, the Rider ELR credit should be $2.50 per kW/month, rather
than $1.95 per kW/month set forth in the ESP. Therefore, OEG submits that the
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Companies should provide justifica6on for the interruptible credit set forth in the IOSP
(OEG Ex. 7 at 30-31).

Nucor advocates that these riders be stand-alone interruptible rate options that are
available for current, as well as new interruptible customers. Nucor proposes that Riders
ELR and OLR be modified to include stand-alone emergency (mandatory) and ecamomic
(voluntary) interruption options. Nucor states that the emergency interruptible credit in
Riders ELR and OLR should be $7.50 per kW/month, and the economic interruptible
credit in Riders ELR and OLR should be $260 per kW/month (Nucor Ex. 3 at 19-20).
OmniSource supports Nucor's proposal (OnnliSource Br. at 6).

With regard to the RCL, OEG contends that the customer should receive credit for
the full amount of its load that is subject to curtailment; therefore, the RCL should be
computed based on the difference between a customer's on-peak load, rather than the
average on-peak load as proposed by the Companies, and its firm load (OEG Ex.1 at 30-
31). Nucwr recommends that the RCL be defined to reflect a customer's monthly peak
demand used to calculate billing demand, instead of the customer's historical average
demand during selected surnmer hours, as the Companies propose (Nucor Ex. 3 at 20).
Further, Nucor points out that all demand charges proposed in the BSP are measured on
the customer's peak, not average, demand; therefore, to be consistent with these other
provisions of the ESP, the RCL should likewise be measured on the customer's peak
demand (Nucor Br, at 30). However, Nucor submits that there is no record support for
FirstEnergy's assertion that emergency interruptions occur at the time of peak demand;
also, there is no record support, and Firstfhergy does not claim, that. eeonomic
interruptions occur during the peak summer hours that Firsffxergy proposes to use to
calculate the RCL. Nucor believes tiwt First'Snergy's proposed RCL approach will
undercompensate interruptible customers (Nucor Br. at 32, 35, 37).

FirstEnergy disagrees with the proposals of OEG and Nucor, stating that the credit
value developed and proposed in the FSP is based on the cost of capacity and the RCL
value proposed by OEG and Nucor overstates the kW Ifkely to be interrupted.
FirstEnergy explains that a customei's peak demand is not likely to coincide with the time
of an emergency interrnption Therefore, according to FiretEnergy, if the customer's peak
demand, as proposed by OEG and Nucor, rather than the average hourly demand
proposed in the ESP, is used to catculate the credit for Riders ELR and tJLR, the
Companies would be overcompensating the customer for the value of the interruption
(Co. Ex. 19 at 3-6).

FirstEnergy believes that the criticasms of Riders EL12 and OLR by the intervenors
largely amount to requests for bigger credits. In response to these critic9sms, FirstEnergy
points out that, if such objectives are warranted and desirable under given circumstances,
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they can be pursued through the special arrangements mechanism and do not require a
change to the ESP (Co. Br. at 42).

In light of the fact that the Cornmission has directed the Companies to continue
their existing rate design and tariff structnre until a revised new rate design is ftled wlth
and approved by the Commission, we find that Riders BI..R and OLR are unnecessary, at
this time. Accordingly, FirstEnergy's FSP should be modified consistent with this
detemiination.

6. Reasonable Arrangements [$idU2ARI

Pursuant to the ESP, Rider RAR would provide the mechanism to administer
certain tariff discounts pursuant to Sections 49D5.31 and 4905.34, Revised Code, as wel! as
the Commission's recently adopted rules for reasonable arrangements in Chapter 4901:1-
38, O.A.C. (Co. Ex. 9a at 27). FirstEnergy asserls that mechanisms, such as Rider RAR,
foster job retention and promote econondc development (Co. Ex. 4 at 10). To receive the
benefits associated with this rider, the Companies explain that a customer would have to
commit to certain energy eff'iciency improvements and the discounts would be forfeited if
the customer swi6ches to an alternative supplier (Co. Bx. 9a at 27).

The Competitive Suppliers advocate that, if all customers pay for the incentives,
then Rider RAR should be modified so that customers taking service from either
FirstEnergy or a competitive supplier should be eligible to receive a discount in exchange
for job retentioiy economic development, or other programs (Comp. Supp. Br. at 20).

IEU-Ohio notes that Rider RAR is linlited in that, if a castomer is taking service
under a unique arrangement or avoiding charges under Riders DSE1 or DSE2, the
customer is not eligible for Rider RAR. IBI))-Ohio believes that this limitation is contrary to
Section 4928.66(A)(2)(c), Revised Code (Co. Ex. 9c at 75; TEU-Ohio Br. at 19).

'The Commission notes that reasonable arrangements wiII be considered by the
Commission in accordance with Chapter 4901:1-38, O.A.C. Therefore, while we
acknowledge the issues raised by several parties regarding Rider RAR, we believe tHat our
adopted rules governing reasonable arrangements take these corx:erns into aecount.
Therefore, we find that Rider RAR should not be approved as proposed by the Companies
and the PSP should be modified accordingly.

9. Delta Revenue R g= (Rider DRRI

Pursuant to the HSP, Delta Revenue Recovery Rider (Rider DRR) is an unavoidable
rider that would recover the difference in revenue from the application of rates in the
otherwise applicable rate schedule and the result of any reasonable arrangement,
governmental special contract, or unique arrangement approved by the Commission.
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FirstEnergy contends that Section 4905.31, Revised Code, as amended by SB 221, permits
the electric utilities to recover the revenue forgone as a result of discounts in specfal
arrangements. FirstEnergy submits that approval of a spedal arrangement must also
include approval of complete xevenue recovery resulting from the arrangement; to do
otherwise would jeopardize the financial viability of the Companies because, as stand-
alone electric utilities, they have limited resources and a limited ability to absorb such lost
revenue. FirstEnergy states that Rider DRR's initial charges represent the recovery of
CEPs contracts that are presently in place and continue past December 31, 2008, which will
only be recovered from CFiI customers, With regard to new contracts, the Companies

explain that, as peruutted by Section 4928.143(B)(2)(i), Revised Code, since the Companies
are part of the same holding company this rider will be determined and allocated across
aii classes of customers of all the Companies (Co. Ex. 9a at 27-28; Co. Ex. 4 at 11-12).

According to the Consumer Advocates, FirstEnergy did not undertake any studies
or analysis to evaluate what loss of delta revenues it would take to signif"icantty impact the

energy delivery systeen (Con. Adv. Br. at 67). OCC points out that, prior to the ESP fililing,
FirstEnergy's shareholders contributed to the recovery of delta revenues. OCC
recommends that the Companies be permitted to recover no more than 50 percent of the
delta revenues from customers that do not have special contracts (OCC Ex. 1 at 26).
Cleveland agrees that the amount of delta revenue to be recovered through this rider
should be Iimited so as not to impose a hardship on retail customers who do not receive a
discount through a special contract (Cleve. Bx.1 at 7-9).

In the past, the Commission generally has allowed recovery of only 50 permt of
the delta revenue for special contracts. Although an increase In the percentage of revenue
which electric utilities recover may be warranted following the restructuring of the
industry by SB 3 and SB 221, we do not believe that 100 percent recovery of the delta
revenue will always be appropriate. Therefore, we find it necessary to clarify that the
proportion of delta revenue to be recovered by the Companies will be debermined by the
Conunission on a case-by-case basis when approving each individual arrangement.
Therefore, we find that Rider DRR should be approved, subject to this clarification.

lU. mar Gri

The ESP provides that the Companies commit to undertake a comprehensive study
of energy delivery system enhancement, including Smart Grid technologies, on or before
December 31, 2009 (Co. £sx. 9a at 7, Att, E). The Companies state that they will bear the
expense of this study (Co. Ex. 9a, Att. E). Upon completion of the study, the Companies
will share the results with the Staff and OCC (Co. Ex. 3 at 11).

The Consumer Advocates state that FirstEnergy's proposed Smart Grid study lacks
substance and a clear timeline for moving forward. The Consumer Advocates recommend
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that a collaborative be established to define the appropriate goals and timelines for the
study (Con. Adv. Br, at 57).

The Commission's perspective Is that a Smart Grid involves the integration of the
power system with an open architeciure, advanced communications infrastracture. This
infrastructure may provide the platform for a potentially broad range of sensing,
measurement, transactional, control, and other applications that aught include advanced
distribution automation, equipment monitoring, dynamic retail pricing, AMI, automated
demand response, distributed resource management, and electric vehicle charging
systems. A Smart Grid should support new applications and enable them to interact with
one another and with established power system furic8ons.

Consistent with our conclusion on Rider I3SI, the Commission believes the
Companies should complete a compxehensive study of energy delivery system
enhancements, including Smart Grid technologies, on an acceterated basis. The study
should include planning for: Smart Grid and infrastructure enhancements, Smart Grid
system architechue and interoperability requirernents, and a large-scale AMI deployment.

Therefore, the Commission finds that no later than December 31, 2009, as proposed
by FirstEnergy, and earlier if possible, for completion of the Smart Grid study is
appropriate for such a critical issue. Furthermore, the Commission finds that FirstEnergy
should work with Staff to develop a proposal to hire an independent consultant ta conduct
the Smart Grid study. This study should be filed with the Coxrnnission in a separate
dosket and a public version of this study should be made available for interested parties
for review and conunent. Therefore, we find that the Smart Grid proposal set forth in the
ESP should be modified consistent with our decision herein.

J. Transmission

1. Transmission Rates

FirstEnergy states that the transmission rate design is now consistent with the
voltage-based rate schedules set forth in the distribution rate case filing in the FirstEnergy
Distribution Rate Case. FirstEnergy explains that the transmission rider wiil account for the
same expenses as it did in the previous two years as set forth in Case No. 07-128-EL-ATA
(FirstEnergy 2007 Regional Traasmission Organization Cost Rider C'ase); with the exception
that it will no longer include the amortization of the 2005 transmission expense deferral
that wilI be recovered through the Deferred Transmission Costs Recovery Rider (Rider
DTC). The Companies will continue to file in mid-October for transmission rates to be
effective for January 1 through December 31 of the flowing year (Co. Ex. 5 at 25).

As the Commission stated previously, because we have retained the existing rate
design and tariff strncture, there is no need to change the transmission rate design.
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2. TransmissO and Ancillary Services (Rider TA51

Pursuant to the ESP, the Transmission and Ancillary Services Rider (Rider TAS)
would be an avoidable rider that would recover transniission and transmission-related
costs, including anciIlary and congestion costs and new charges imposed by FSRC, a
regional transmission organization (RTO), or an independent transn:ission systems
operator (ISO) (Co. Ex. 9a at 28). This rider would be adjusted annually to reflect the costs
actually incurred by the Companies' to serve the customers (Co. Ex, 9a at 6; Co. Ex. 5 at 23-
24).

Staff believes that the Companies' approach is reasonable and recommends that
Rider TAS be approved (Staff Br. at 17). lEU-OMo suggests that the Staff continue to
review the RTO-incurred costs to determine if the Companies are managing controllable
costs so that they are prudently incurred and, to the extent an automafic recovery
mechanism is allowed, FirstEnergy should be required to proactively mintmize costs (lEU-
Ohio Ex.1 at 8).

The Commission finds that Rider TAS is reasonable, as proposed by the Companies,
and should be approved, subject to our decision above regarding the transmission rate
design. While we are approving Rider TAS, the Comuiission notes that, in accrordance
with our entry issued today in Case No. 08-1172-EirATA (FirstEnergy Trarrsrnission Coet

Recovery Rider Case), the current tranamission and anci(lary services rider should be
extended artd continued until the rate design and tariff structure in the FfrstEnergy
Uistnbution Rate Case is approved and made effective by the Commission. The current
transmission and anciltary servioes rider should be incorporated into the new Rider TAS,

effective January 1, 2009.

K. Leaacy Issues

The Companies note that the FSP provides for the recovery of certain costs from
prior periods which, with the Commission's, approval, were deferred for future recovery
(Co. Ex. 9a at 29).

1. Deferred Disiribution Cost ftovery Rider (Rider DLCliRl

Pursuant to the ESP, the Deferred Distribution Cost Recovery Rider (Rider DDCRR)
would be an unavoidable rider that would recover: (1) the post May 31, 2007, unrecovered
balances of distribution costs deferred in the FirstEnergy RCP Case; (2) the deferred
distribution-related costs incurred by CEI from January 1, 2009, through April 30, 2009,
equating to $25 million; (3) the post-May 31, 20t17, unrecovered balances of deferred
transition taxes under the FirstEnergy ETP Case; and (3) the post-May 31, 2007,
unrecovered balances of line extension deferrals pursuant to Case No. 01-2708-EItCOI
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(Commission Investigation of Line Extension Tarif,^s Case). The Companies also propose to
defer the interest on the accumulated balaxues, including the accurnulated deferred.
interest, from January 1, 2009, through December 31, 2010, at .0783 percent per month (8.5
percent annually) without reduction for deferred income taxes. The Companies propose
that the rider be effective on January 1, 2011 (Co. Ex, 9a at 19, 29 30, Att. G; Co. Ex. 2 at 5).

Whi1e Staff supports recovery of the types of costs contained in this rider, it believes
that recovery of distribution items should be handled in distribution cases, although Staff
acknowledges that the recovery requested by the Companies is permissible under SB 221.
However, Staff states that, should the Commission approve this rider, the rider sl ►ould be
adjusted to reflect the effect of taxes and the deferred interest on accumulated balance
should be net of deferred income taxes (Staff Ex. 7 at 3).

The Consumer Advocates oppose approval of these deferrals and question the
breadth of the proposed deferrais. Furthernnore, the Consumer Advocates note that the
RCP distribution deferrals and the transition tax deferral issues are pending in the
FirstEnergy Distn'Buifon Rate Case and, if the additional distribution charges are not
approved in the FirstEnergy Distribution Rate Case, then the additional charges resulting
from the same conoeptual arguments should not be approved in the ESP (OCC Ex.1 at 34-
35; Con. Adv. Sr. at 69-70).

The Commission finds that the carrying charges for the deferral balances should be
adjusted for tax effects as recommended by OCC and the Staff. We agree with Staff that
the calculation of the carrying charges on a net of tax basis is in accordanoe with sonttd
ratemaking theory, as well as Commission precedent (Staff Ex. 7 at 34; FirstEnergy
Distribution Rate Case Staff Ex. 16 at 8,12). See also In rg Cierreland Electric Iltuminating Co.,
Case No. 88-205-EL-AAM, Entry (Pebruary 17,1988); In re Cteveland Electric Illuminating
Co., Case No. 92-713-EL-AAM, Entry (December 17, 1992). The stipulation in the
FirstEnergy RCP Case did not explicitly call for the carrying charges to be cakvlated on a
gross tax basis, and, in the absence of such explicit statement of the parties to the
stipulation in the FirstEnergy RCP Case, our intent was for the carrying charges to be
calculated on a net of tax basis in accordance with Commission precedent. Thus, Rider
DDCRR should be approved as modified herein.

2. D ferrec^Transmission Costs Itecoverv (Rider DM

The ESP provides that Rider DTC wovld be an unavoidable rider that would
recover certain 2005 deferred incremental transmission and related interest costs, as weIl
as deferred ancillaiy service-related charges in accordance with Case Nos. 04-1931-EL-
AAM and 04-1932-EL-ATA (FirstEnergy 2004 Regional Tranamission Organization Cost Rider
Cases). Rider t7'CC would commence January 1, 2009, and end December 31, 2010,
pursuant to the ESP (Co. Ex, 9a at 30, Att. G; Co. Ex. 2 at 6; Co. Ex. 5 at 28).
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The Competitive Suppliers state, and Dominion agrees, that Rider DTC should be
avoidable because it is inappropriate to require customers who take generation supply
service from a competitive provider to be forced to pay for cost properly attributable to the
generation portion of FirstEnergy`s SSO rates (Comp. Supp. Bx.1 at 9 and Ex. 3 at 8; Dom.
Br. at 6).

While we acknowledge the issue raised by the intervenors, the Commission finds
that the proposal set forth by FirstEnergy is reasonable. Therefore, we find that Rider DTC
should be approved, as proposed by FirstEnergy. While we are approving Rider DTC, the
Commission notes that, in accordance with our entry issued today in the F9rstEnergy
Transmission Cost Recovery Rider Case, Rider DTC will not go into effect until either
January 1, 2009, or the date on which the new tariffs are in effect in the FixstEnergy
Distribution Rate Design Case, whichever date is later.

3. Deferred Fuel Coat Recoverv (Rider DFC1

According to the Companies, they were authorized to defer and recover certain fuel
costs and related interest above an established baseline, pursuant to the rate stab^7ization

plan (RSP) in Case No. 03-2144-EL-ATA (FirstEnergy RSP Case), as modlfied by the RCP.

The Companies state that Case No. 08-124-EIrATA, et a]. (FirstEnerg;r Defcrred Fuel Costs

Case), which is currently pending before the Commission, has been continued in order to
permit the resolution of the recovery mechanism for these deferred fuel costs for 2006 and
2007 to occur in t.his proceeding. The Companies point out that, prior to the enactrnent of
SB 221, the Comn3ssion allowed the current recovery of 2008 fuel expense that would
have otherwise been deferred. Pursuant to the FSP, the Deferred Fuel Cost Recovery
Rider (Rider DFC) would be an unavoidable rider that would recover the accumulated
deferred balance of these fuel costs as of December 31, 2008, and would become effective
on January 1, 2009. The aggregate estimated balance to be recovered is $235,014,038 for
2006 and 2007, which includes $28,202,182 of deferred interest. Based on a 25-year
recovery period, the Companies state that the recovery factor would be 0.01375 cent per
kWh for OB, 0.0339 cents per kWh for CEI, and 0.0260 cents per kWh for TE, which would
be reconciled on an annual basis (Co. Ex. 9a at 30-31; Co. Ex. 2 at 9; Co. Ex. 5 at 18-19).

Staff proposes that the Commission adopt its recommendatioau set forth in its
report of investigation f91ed in the FirstEnergy Dejrred Fuel Costs Case (Staff Br. at 26).

Consistent with its recommendation in the FirstEnergy Deferred Fuel Costs Case, Staff
recommends that the fuel deferral contained in Ride.r DFC be reduced and the Companfes
be allowed to recover $197,A88,075 of deferred fuel for 2006-2007 (Staff Bx. 8 at 15; Staff Br.
at 23-28). The Consumer Advocates. support Staff's proposal to disailow recovery of
certain costs (Con. Adv. Br. at 93). FirstEnergy disagrees stating that, contrary to StafFs
position, the deferral of fuel costs should recognize the cost to FES to achieve the savings
recognized from the purchase of the fuel and the Companies should be permitted to
recover this deferral through Rider DFC. In addition, FirstBnergy argues that ft should be
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permitted to recover the deferrals associated with emission allowance through Rider DFC
(Co. Ex. 19 at 11-14). Tn response to FirstEnergy's position, Staff states that FirstEnergy
misunderstands the facts presented in the Staff report in the FirstEnergy Deferned Fue1 Costs
Case and, therefore, FirstEnergy's position should be rejected and StafPs proposals should
be adopted (Staff Br. at 28-31).

The Competitive Suppliers state, and Dominion agrees, that Rider DFC should be
avoidable because it is inappropriate to require customers who take generation supply
service from a competitive provider to be forced to pay for costs properly attributable to
the generation portion of FirstEnergy's SSO rates (Comp. Supp. Ex. 1 at 9 and Ex. 3 at 8;
Dom. Sr. at 6).

The Commi.ssion finds that FirstEnergy's request for recovery of the deferred fuel
costs should be reduced by $9,135,561, consistent with the recommendation of Staff (Staff
Ex. 8 at 15). With this modification, the Commission finds that Rider DFC should be
approved,

L. Corporate Separations Plan and Oaeratio Support Pfan

FirstEnergy submits that the Companies' corporate separation plans are in
compliance with Section 4928.17, Revised Code, and Chapter 4901:1-37, O.A.C.
Furthermore, the Companies offer that their operationat support plan has been filed and
implemented pursuant to Section 4928.31(A)(2), Revised Code (Co. Ex. 1 at 26-28).

Staff states that the Companies' generating assets have been stractura(ly separated
from the operating companies. Staff submits that, in accordance with the recentiy adopted
corporate separation rules issued by the Commission in the SSO Ruies Cow, the Companies
should file for approval of its corporate separations plan within 60 days after the rules
become effective. Furthermore, Staff proposes that the Companies' corporate separations
plan should be audited by an independent auditor within the First year of approval of the
ESP, the audit should be funded by the Companies, but managed by S'taff, and the audit
should cover compliance with the Commission's rules on corporate separations (Staff E)L 4
at 2-4).

The Conun9ssion finds that, while the ESP may move forward for approval, as
noted by Staff, in accordance with our recently adopted rules in the SSO Rules Case, the
Compae*iies must fiie for approval of their torporate separations plan wit,hin 50 days after
the rules become effective.

M. Si ' icantly Excessive Earnin sg Test

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission shall consider if any adjustments provided for in the ESP:
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...resutted in excessive earnings as measured by whether the
earned return on common equity of the eiectzic distribution
utility is significantly in excess of the return on common equity
that was eamed during the same period by publicly traded
companies, including utilities, ihat face comparable business
and financial risk, with such adjustments for capital structure
as may be appropriate.

FirstEnergy proposes a test for significantly excessive earnings that it believes
nritigates the potential to impose asynvmetric risk on the electric utilities by guarding
against incorrectly determining that signiffcantly excessive earnings have occurred.
According to FirstEnergy, if asymmetric risk is imposed on the electric utilities, the electric
utilities' allowed retums would have to be increased so that they could expect to eara their
cost of capital on average (Co. Ex. 8 at 2, 17-18). Furthermore, FirstEnergy states that the
purpose of the test is to identify significantly excessive, windfall profits (Co. Ex. 8 at 9).

In accordance with the ESP, the significantly excessive eantings test will be
comprised of two parts. First, recognizing an adjustment for differences in capital
structure, if the ROE for each electric utility for a year of the ESP is greater than the
average ROE, plus 1.28 standard deviations above the average for a group of capital
intensive industries, tAm signiffcantly excessive earnfngs may exist fpr the parbcular
electric utility, subject to the consideration of the capital requirements of future committed
investments in Ohio. The group of capital intensive industries referred to by the PSP is
comprised of electric utilities, natural gas utili6es, oil and gas distribntion companies,
water utilities, environmental companies, railroads, and telecommunications service
companies that have an investment-grade credit rating (Co. Ex. 9a, Att. H; Co. Ex. 8 at 10-
14). Based on its analysis, FirstEnergy believes that a reasonable threshold ROE for
measuring significantly excessive earning would be 19.82 percent (Co. Ex. 8 at 21).

Second, the ESP provides that the earnings in the test woultl be adjusted to exclude
Rider DSI, subsidiary equity earnings, and any RTC or impairlnent write-offs that may
occur subsequent to December 31, 2007. In additiory the ESP states that the equity base,
for purposes of the test, would be increased by any RTC write-off or impairment write-offs
that have accumulated subsequent to December 31, 2007 (Co. Ex. 9a, Att. H; Co. Ex. 2 at 7-
8; Co. Ex. I at 23-24).

OBG submits that there are two components to determine the appropriate
methodology for the significantly excessive earnings test: the significantly excessive
earnings threshold and the actual earned return on common equity (OEG Ex. 2 at 23).
OEG proposes that the actual earned return on common equity be computed uaing the per
books actual earnings on common equity and the Coznpanies' year-end actual common
equity balance, with limited ratemaking adjustments. OEG believes that, for the .
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significantly excessive earnings test, the actual return on common equity ahonld include:
Rider DST, off-systems sales, and prudent purcbased power expenses. On the other hand,
OEG believes that the following should be excluded from the actual return on common
equity calculation: refunds from the previous year, the effects of Cines and penalties, one-
time write-offs, costs and acquisition premiums, and an accounting for derivative gains

and losses. As for the Companies' proposal to exclude the after tax eariwtgs effect on
CEI's proposed write-off of RTC and extended RTC, OEG proposes that they be allowed
an adjustment on a declining basis reflecting a thxee-year amortization of the write-off
(OEG Ex. 2 at 25-28).

To identify a group of utilities and other companies that bear the same business and
fiaiancial risk as the Companies, OEG identified two comparison groups, one of utilities
and the other of non-utilities; adjusted the earned returns of each group to match the risks
faced by the Companies (for the non utility group the beta measure generated by Value
Line was used to make the adjustment to reflect the lower risk for utility distribution
service); averaged the returns to derive a base line earned level of return and applied an
adder, equivalent to PERCs 200 basis points for RTO participation and incentive
investments, that describes the margin over the base line ROE that should be allowed
before the earnings are considered significantly excessive (OEG Ex. 3 at 4, 7, 9). To
illustrate the outcome of its methodology for computing significantly excessive earnings,
OEG applied 2007 data to its methodology and derived ROEs of 12.27 percent, 13.78
percent, and 12.57 percent for TE, CEI, and OE, respectively (OEG Ex. 3 at 9). Aocording to
OEG, in 2007, the earned retura of common equity for TE, CEI, and OE was 18.8 percent,
18.55 percent, and 12.51 percent, respectively. Therefore, using the threshold computed by
OEG, both TE and CEI would be over the significantly excessive earnings threshold for
2007 (OEG Ex. 2 at 34).

OCC believes that FirstEnergy's compareble company methodology is arbitrary and
includes no risk measures, and OCC does not believe that the reported ROE of the
comparable companies should be adjusted for special or extraordinary items that affect
reported eamings. According to OCC, defining significantly excessive earnings in tenns
of statistical significance using a 90 percent signifieanee level, as the Companies have
done, would mean that very few electric utilities would ever have significantly excessive
earnings. Furthermore, OCC avers that, by applying a 1.28 standard deviation adfusiment
to the return on total capital, as proposed by the Companies, the threshold ROE is
unnecessarily inflated. OCC proposes a seven-step procedure for the significantly
excessive earWngs test: (1) identify a proxy group of electric compsnies; (2) iclentify a list
of business and financial risk measures; (3) establish the ranges for the proxy group for the
risk factors; (4) identify a group of companies whose risk indicators fall within the ranges
of the proxy group; (5) compute the benchmark ROE for comparable companies; (6) adjust
the benchmark ROE for the capital structures of the Ohio electric utilities; and (7) add an
ROE premium equivalent to FERCs 150 basis points ROE rider to establish the thteshold
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(OCC Ex. 4 at 5). Based on its analysis, OCC recommends that the threshold ROE for TB,
C&l, and OE be 12.35 percent, 13.44 percent, and 12.51 percent, respectively (OCC Ex. 4 at
13-16).

Staff likewise disagrees with what it believes is a statistical methodology used by
the Companies for determining what constitutes "significantly excessive" in the statute
(Staff Ex. 6 at 8). Staff alleges that the Compantes' approach is problematic in several
respects. First, Staff believes that, under the Companies' proposal, the level of
"signi.ficance" to demonstrate significantly excessive is itself excessive. Second, Staff notes
that the Companies' test to detennine significant has been constructed in a way caunter to
that required by SB 221, such that it puts the burden of proving that significantly excessive
earnings have occurred on anyone claiming that the Companies have an excessive ROE,
rather than the Companies as required by the statute. Staff believes that the signi$cance
test is not to show that earnings are excessive, but rather to show that they are not
excessive. Thus, since the Companies own the information necessary to determine this
issue, onty the Companies are in a position to support a burden of proof. Third, Staff
avers that the statistical definition of "significant" does not provide a useful interpxetation
of the legislative language. Given that the term "significantly excessive is used sevaral
tunes in the statute, Staff submits that the application of the statistical de6nition for the
word "significant" as the criterion for applying the annual test, causes the statute to have
internal inconsistencies (Staff Ex. 6 at 9,16-20; Staff Br. at 37-38).

Staff believes that the concept of "significantly excessive" is a fairness issue, rather
than a statistical issue as set forth by the Companies (Staff Ex. 6 at 22). Staff maintains
that, by using the wrong analytical framework, the Companies are advocating a range of
values that are irrationally high (Staff Br. at 41). In order to fra.me a zone of reasonableness
in which to apply Staff s fairness approach, Staff finds the bestimony of OEG and OCC in
which they refer to ROE adders such as those offered by FERC to encourage risky
investment to be useful (Staff Ex. 6 at 22; OEG Ex. 3 at 9; OCC Ec. 4 at 14). With these
types of considerations in mind, Staff recommends that the issue of what constitutes
"significantly excessive returns on equity" in the annual earnings test be dedded by
implementing an adder over the average of the comparable group of between 200 and 400
basis points. According to the Staff, this method may be superior to the 1.28 standard
deviation method proposed by the Companies (Staff Ex. 6 at 2, 22-24). In choosing an
amount in this range, the Staff recommends that the Commission consider features,
including those that serve to reduce risk or voiatiiity, such as riders that track costs,
deferrals that stabitize eai=nings, unavoidable charges (f'OOiR charges), as weiZ as the
possible asymmetric risk faced by the Companies (Staff Ex: 6 at 24-25).

The Conunercial Group states that the Companies' proposed eamings test is
unreasonable. The Commereial Group recommends that the signif'icantly excessive
eanyings test be based on whether the electric utilities are eaming the approved return on
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common equity. According to the Commerc9al Group, if the Companies' ROB is equal to
or more than the Comm9ssion's approved ROE, an increase in rates and the proposed
riders are not necessary and should not be permitted (Com. Gr. Ex.1 at 18).

FirstEnergy states that the utilization by OCC, OEG, and Staff of FBRCs incentive
ROE adder as a measure of the cutoff over the mean of the comparable sarnple is
completeiy arbitrary and attempts to use FERC's ROE adder for a purpose which it was
never intended (Co. Ex.18 at 2).

Staff recommends that the methodoiogy for debermining what comprises a
comparable group for purposes of the excessive earnings test in the statute should be
examined by stakeholders at a workshop or technical conference and then reported back to
the Commission (Staff Bx. 6 at 2, 6). Staff states that the Comparues' proposal for selecting
the comparable group and calculating the ROE to be used has some good properties.
However, Staff believes, and the Consumer Advocates agree, that a common methodology
for the excessive eamings test should be adopted for aII of the ESP cases filed at the
Commission (Staff Ex. 6 at 6; Con. Adv. Br. at 95).

FirstEnergy opposes Staffs suggestion that the deternunation of the comparable
companies and the associated ROB be postponed to a teehnicai conference. FirstEnergy
submits that the significantly excessive earnings pxoposal in the ESP is expressiy part of
the ESP and must be decided and approved herein (Co. Er. at 66-67).

The Commission believes that the debemnirtation of the appropriate methodology
for the significantly excessive earnings test is extremely important. As evidenced by the
extensive testianony in this case concerning the test, there are many different views
concerning what is intended by the statute and what methodology should be utilized in
this case. However, as pointed out by several parties, whatever the uitimate
determination of what the methodology should be for the test, the test itseif will not be
actualty applied unti12010. Therefore, the Commission agms with Staff that it would be
wise to examine the methodology for tha excessive earnings test set forth in the etatube
within the framework of a workshop. The goal of the workshop would be for the Staff to
develop a common methodoiogy for the excessive eamings test that should be adopted for
all of the elechic utilities and then report back to the Commission on its findings.
According, the Commission finds that Staff should convene a workshop consistent with
ihis determination.

N. 1VIRO v. E5P

As stated previously, contemporaneous with the filing of the ESP, the Companies
also filed an application for an MRO (Co. Ex. 9a at 8). Section 4928.143(C)(1), Revised
Code, provides that, if an application for an MRO is filed, then the Commission is required
to approve, or modify and approve, the F.SP if the ESP, induding its pricing and ait other
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terms and conditions, including deferrals and future recovery of deferrals, is more

favorable in the aggregate as compared to the expected results that would otherwise apply

under the MRO.

The Companies note that the matter of generation supply beginning January 1,
2009, must be addressed in some manner because the Companies do not own generation
nor do their employees currently have experietue in wholesale purchases; this experlise
now resides in the Ccampanies' competitive affiliate (Co. Ex. 9a at 8). While the Companies
believe that the ESP is more favorable than an MRO, they believe that, if an acceptable
solution cannot be reached through an ESP mechanism, under the statute, an MRO is the
altemative (Co. Ex. 9a at 8).

FirstEnergy concludes that, under the MRO proposal for fu11 requirements service,
retail customers would pay $90.47 per MWh in 2009, $97.56 per MWh in 2010, and $105.49
per MWh in 2011. These prices were calculated by FirstEnergy using market data as of
July 15, 2008 (Co. Ex. 6 at 2). Furthermore, FirstEnergy conducted an analysis to establish
a market price benchmark for the expeebed cost of electricity supply for retail electric
generation SBO customers in the Companies' service territory for the next three years (Co.
Ex. 7 at 4). The Companies' analysis results in a market reference point for the ESP of
around $90 to $92 per MWh over the next three years (Co. Ex. 7 at 17).

Upon review of the expected generation rates under the MRO, FirstFatergy submits
that the market rate averages, net transmission costs, would be $82.57, $84.88, and $88.19
per MWh for 2009, 2010, and 2011, respectively (Co. Ex, 1 at 18, Att.1 at 1). PirstEnergy
provides that the ESP generafion rates, net iransmission costs, would be $67.50, $71.50,
and $75.50 per MWh for 2009, 2010, a_nd 2011, respectively (Co. Ex. 1, Att. I at 1).
According to FirstEnergy, on a net present value basis, the cost of the ESP is $1,577.1
billion and the cost of the MRO is $2,880.5 billion. Therefore, FirstEnergy states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customera under the ESP
as compared to the MRO of $1,303.4 billion (Co. Ex.1 at 19; Co. lEx.1, Att.1 at 1).

FirstEnergy maintains that Section 4928 143, Revised Code, requires that the E5P be
approved if it is more favorable in the aggregate than the expected resalts of an MRO.
According to FirstEnergy, contrary to arguments raised by various intervenors, the legal
standard to approve the ESP is not; whether the rates are just and reasonable; whether the
costs are prudently incurred; whether the plan provisions are costnbased; or whether each
provision of the plan is more favorable than an MRO (Co. Reply Br. at 8-12).

The Companies state that, in considering the aspects of the ffiP pertaining to the
provision of generation service, the ESP is more favorable to customers than the MRO
would be (Co. Ex. 9a at 6, 32; Co. Ex.1 at 5). The Companies submit that, in addition to the
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generation component, the ESP has other elements the.n, when taken in the aggregate,
make the ESP considerably more favorable to customers that the MRO alternative (Co. Ex.
9a at 6). FirstEnergy points out the benefits in the ESP that are not available in the MRO,
which include: price stability for both generation and distribution service; a five-year stay-
out period for increasing base distribution rates; a comprehensive arrangement that settles
pricing and service arrangements for the totality of electric service, not just generation; the
waiver of $591 million in RTC charges for CQ customers; a commitment to funding up to
$% million in program costs for energy efficiency, economic development, AMl, and
environmental remediation programs; substantial flexibility for the Coattueission to
manage overall price trends; and the introduction of a performance-based rider
mechanism (Co. Ex. 1 at 6, 13-15; Co. Br. at 7, 21). According to FirstSnergy, the net
present value to the Companies' customers of $1.3 billion over the plan period represents a
savings averaging over $600 per customer for the plan period (Co. Ex. l at 5-6,15-18).

Staff states that, if the Commission adopts the recommendations of Staff and
considers the benefits of the ESP, the Commission would find that the ESP, in the
aggregate, is a better plan for customers than the MRO (Staff Ex. 5 at 10). 5imilarly,lEU-
Ohio states that, given the uncertainty in the markets and the increase in the risk and cost
of doing business for both the customers and the Companies, the ESP is the best ineans of
satisfying the objectives of Section 4928.02, Revlsed Code (I8U-Ohio $r, at 11).

OEG maintains that there is an error in the Companies' analysis which compares
the FSP to the MRO. OEG believes that, if this error is corrected and more current
wholesale prices are used, and the market risk is addressed consistently, the ESP would be
more expensive than an MRO by $1,692.6 billion. Therefore, OEG submits that, as
proposed by the Companies, the ESP is not more favorable in the aggregate than the MRO
(OEG Ex. 2 at 13). However, OEG maintains that the BSP should be modified to include a
least-cost portfolio of generation products, require that the POLR risk be retained by the
Companies, and provide that the Companies be compensated for their prudently tnunirred
costs. According to OEG, this modification coupled with the qualitative benefits of an
ESP, such as the encouragement of new base load generation, job retention, and economic
development, would, on balance, make the ESP more favorable in the aggregate than the
MRO (OEG Bx. 2 at 34 16). According to OEG, the effect of using the more recent
September 2008 forward prices versus the July 2008 forward prices used by the Companies
in their calculation is that the ESP benefit computed by the Companles has been reduced.
Therefore, OBG notes that, based on September 19, 2008, forward prices, the wholesale
txaarlcet price to serve the Companies' load would be $63.95, $65.23, and $66.15 per l!1lEMh,
for 2009,2010, and 2011, respectively; compared to FTsS's offer price proposed in the ESP of
$75, $80, and $85 per MWh, respectively, for the same years (OEG Ex. 2 at 4, 11).
Furthermore, OEG points out that FiratEnergy includes all wholesale generation prices
and all retail risk premiums in computing the MRO wholesale supplier market prices that
it uses to compare the MRO to the FSP; however, FirstEnergy's ESP computation only
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inci.udes the wholesale generation prices. In addiflon, OEG indicates that FirstEnergy`s
comparison computation does not include additional items in the ESP cost, such as fuel
transportation surcharges, costs for alternative energy/renewable requirements, cost for
new taxes or environmentai requirements, increased fuel expenses in 21711 and capacity
purchases, and the proposed Rider MDS (OEG Ex. 2 at 12).

Based on data from July 15, 2008, and taking in consideration adjustments for load
shaping and distribution losses, OCC calculates that the more realistic forward market
prices would be $55.65, M78, and $53.87 per MWh for 2009,2010, and 2011, respectively
(OCC Ex. 3 at 12; Con. Adv. Br. at 12). The Consumer Advocates argue that FirstEnexgy's
proposed ESP is less favorable than the alternative. According to the Consumer
Advocates, the ESP would need to be significantiy modified before it could be considered
more favorable than the alternative (Con. Adv. Br. at 96, 99). OMA, OEC, Material
Sciences, and the Commerciat Group agree that FirstBnergy has failed to meet its burden
of proof under the statute that the proposed ESP, in the aggregate, is more favorable than
an MRO (OMA Br. at 6; OEC Br, at 4; Mat. Sci. Br. at 5; Com. Gr. Br. at 3). Similarly, OHA
contends that the proposed ESP fails to mitigate the harmful effects of the new regulatory
assets, the proposed deferrals, and the effects the rate increases will have on hospitals and,
therefore, the ESP does not provide benefits that make it more favorable than a simple
MRO (OHA Br. at 7). '

The Comperitive Suppliers submit that the ESP is not more favorable, in the
aggregate, than the MRO. The Competitive Suppliers cite five reasons supporting their
view that FirstEnergy has not demonstrated that the ESP is more favorable than the MRO.
First, they point out that the July 2tiW forward electricity prices used by the Companies in
support of the ESP are out of date and the current forward prices are now lower. Second,
the Competitive Suppliers believe that the Companies' quantitative comparison of
between the MRO and ESP is materially flawed in that it was not done on an apples-to-
apples basis and it uses an incorrect risk premium basis. Third, the suppliers opine that,
when the Companies' analysis is adjusted to take into consideration the first and second
errors stated above, the claimed benefit of the ESP in the aggregate is ellminated and the
ESP is actually $20U to $840 million more expensive that the MRO. Fourth, the suppliers
contend that the ESP structure would be highly adverse to retail competition, pointing out
that the net result of Riders DGC, MDS, SBC, and NDU is that the shopping credit Is
reduced and customers wilf have an economic disincentive to switch to a competitive
provider. FinaIly, the Competitive Suppliers state that there are fundamental differences
between the MRO and ESP regarding the r;sk ta'^eat will be borne by the Companies, the
suppliers, and the customers and, because of these differences, on the basis of the MRO
and ESP commodity price comparisons, it can not be concluded that the contract in the
ESP between the Companies and FES is fairly priced (Comp. Supp. Ex.1 at 5, 8 and Ex. 2 at
3-4, 6). Dominion 'agrees with the analysis of the Competitive Suppliers, stating that the
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proposed ESP would be more expensive for customers than a properly strucErared MRO
(Dom. Br. at 4).

Contrary to the position taken by OEG, FirstEnergy contends that the market price
analysis supplied in support of the ESP does not need to be updated in order for the
Commission to determine whether the ESP is more favorable that the expected tesult of
the MRO. Furthermore, FirstEnergy states that the use of more recent market forwards
cannot be done in a vacuum and must be considered along with credit market conditions,
regulatory rulings, and increased risk premiums, all of which will have the effect of
increasing expected MRO prices (Co. Br. at 20).

Staff offers that, if the current market rates are indicative of the prices that would
occur during the term of the ESP, then it may be appropriate to lower the generation rates.
However, Staff believes that the current low prices may not lask Therefore, Staff
recommends that, if the rate is lowered from the proposal set forth by FirstBnergy,
perhaps an annual or semi-annual true-up mechanism might be the best choice to correct
the price charged so that it reflects the actual cost of power acquiaition. Staff proposes that
this adjustment be in lieu of the deferrals suggeated by the Companies and that the rates
could be adjusted either up or down, but no higher than the generation rates proposed by
the Companies (Staff Br. at 8-9).

Upon consideration of the application in this case and the provisions of Section
4928.143(C)(1), Revised Code, the Commission finds that the ESF, irtcluding its pricing and
all other terms and conditions, including deferrals and future recovery of deferrals, as
modified by this order, is more favorable in the aggregate as compared to the expected
results that would otherwise apply under Section 4928.142, Revised Code.

lI[. CONCLUSION

Upon review of FirstEnergy's E.SP application, taking in cansideration the
requirements established by SB 221, the Conrnmission finds that the proposed ffiP should
be approved with the modifications set forth in this order.

Furthermore, the Commission finds that the Companies' should file revised tariffs
consistent with this order by Uecember 29, 2008. In light of the short timeframe remaining

before these tariffs by necessity must go into effect, the Commission finds that the revised
tariffs sh.s11 be approved effertive ja.nuary 1, 2009, contingent upon final review and

approval by the Commission.
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FINDINGS OF FACT' AND CONCLUSIONS OF LAW:

(1) The Companies are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

(2) On July 31, 2008, FirstEnergy filed an application for an SSO in
accordance with Section 4928.141, Revised Code.

(3) On August 18, 2008, a technical conference was held regarding
PirstEnergy's application and on August 25, 2008, a prehearing
conference was held in this matter.

(4) On September 15, 2008, and December 16, 2008, intervention
was granted to: OEG; OCC; ICroger; OBC; 'IHU-Ohio; OPAE;
Nucor; NOAC; Consbellation; Dominion; OI-IA; Citizens'
Coalition; NRDC; Sierra Club; N$MA; Integrys; Direct Snergy;
city of Akron; OMA.; FPL; Cleveland; NOPEC; OFBP; American
Wind Association, Wind on Wires, and Ohio Advance Faiergy;
Citizens; OinnlSource; Material Sciences; OSC; COSE; Morgan
Stanley Capital Group; Commercial Group; and
OASBO/OSBA/BASA.

(5) The hearing in this proceeding commenced on October 16,
20Q8, and concluded on October 31, 2008. Eight witne.ases
testified on behaif of FirstEnergy, 21 witrimes testified on
behalf of various intervenors, and nine witnesse8 testified on
behalf of the Staff.

(6) Nine local hearings were held in this matter at which 106

witnesses testified.

(7) Briefs and reply briefs were fiied on November 21, 2008, and

December 12, 2008, respectively-

(8) The Companies' application was filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utiliiies
to file an ESP as their 5S0.

(9) The average base generation rates for the ISP, as modified and
approved by the Commission are $0.0675 per kWh for 2OD9,
$0.0695 per kWh for 2010, and $0.071 per kWh for 2011.

-69-
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(10) The proposed ESP, as modiffed by this order, insluding its
pricing and all other terms and conditions, inciudiong deferrals
and future recovery of deferrals, is more favorable in the
aggregate as compared to the expected results that would
otherwise appYy under Section 4928.142, Revised Code.

ORDER:

It is, therefore,

ORDERED, That the application of FirstEnergy for approval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code, be modified and approved, to the extent set
forth herein. It is, further,

ORDERED, That the Companies' sball file revised tariffs consistent with this order
by December 29, 2008, and that the revised tariffs shall be approved effective January 1,
2009, contingent upon finai review and approval by the Commission. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the
tariff via bill message or bill insert within 30 days of the effective date of the tariff. A copy
of this customer notice shall be submitted to the Commission's Service Monitoring and
Enforcement Deparqnent, Rellability and Service Analysis Division at least 10 days prior
to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served on all pazties of record.

THE PUBLIC U;CILiTIES COMMI5SION OF OHIO

6?^z G: c_"" i?

Valerie A. Lemmie

CMTP/GAP/vrra

Entered in the Journal

®EC 19 z00a

ReneLfi J. Je-ikiets
Secretary

^ ^. _In VIP
eryl L. Roberto
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BEFORE

THE PUBLIC UTILIIIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Edison Company, The Cleveland FslechYc )
Illuminating Company, and The Toledo )
Edison Company for Approval of a Market )
Rate Offer to Conduct a Competitive ) Case No. O8-936-BLSSO
Bidding Process for Standard Service Offer )
Electric Generation Supply, Accounting )
Modifications Associated with )
Reconcaliation Mechanism, and Tariffs for )
Generati.on Service. )

OPINION AND ORDER

The Commission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

APPBARANCES:

James W. Burk, Mark A. Hayden, Bbany Miller, FirstBnergy Service Company, 76
South Main Street Akron, Ohio 44308, and Jones Day, by David A. Kutik, North Point, 901
Lakeside Avenue, Qeveland, Ohio 44114-1190, Mark A. Wliitt, 325 John H. McConneIl
Boutevard, Suite 600, Columbus, Ohio 43215-2673, on behalf of Ohio Edison Company,
The QeveIand Electric Illuminating Company, and The Toledo Edison Company.

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohio, by
Duane W. Luckey, Section Chief, by Williann L. Wright and John H. Jones, Aesistant
Attorneys Genera1,180 East Broad 9treet, Columbus, Ohio 43215, on behalf of the Staff of
the Public Utifities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' CounseL by Jeffrey L. Small,
Jacqueline Lake Roberts, Richard C. Reese, and Gregory J. Poulos, Assistant Cor►sumers'
Counsel, 10 West Broad Street, Columbus, Ohio 43215-M, on behalf of the residential
utility conseuners of Ohio Edison Company, The Qeveland Electiic Aluminating
Company, and The Toledo Bdison Company.

Boelun, Kurtz & Loqory, by David F. Boehm and Michaei L. Kurtz, 36 Past Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.
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Chester, Willcox & Saxbe, LLI', by John W. Bentine, Mark S. Yurick, and Matthew S.

Wbite, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company.

McNees, Wallace & Nurfck, LLC, by Samuel C. Randazzo, Lisa G. McAliater, and
Joseph M. CIar14 21 East State Street,17a+ Floor, Columbus, Ohio 432154228, on behalf of
Induatrial Energy Users-0hio.

David C. Reinbolt and Colleen L. Mooney, 231 West Lima 5treet; P.O. Box 1793,
FindIay, Ohio 45839-1793, on behalf of Ohio Pariners for Affordable Snergy.

Brickfield, Burchette, Ritts & Stone, PC, by Michael K Lavanga and Garn:tt A.
Stone,1025 Thomas Jefferson Street, N.W., 8th Floor, West Tower, Washington, D.C. 20007,
on behalf of Nucor Steel Marion, Inc.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-9927, and Gary A. Jefferies, Dondnion Resources Services, Inc., 501 iVlardndale
Street, Suite 400, Pittsburgh, Pennsylvania 15212-5817, on behalf of Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howaxd, 52 East Gay Street, Columbus, Ohio 43216-10UB, and Cynthia A. Fonner,
Constellation Bnergy Group, Inc., 550 West Washington Street, Suite 3000, Chicago, IIlinois
60661, on behalf of Constellation NewEnergy, Ina, and Consteilation Energy Commodities
Group, Inc.

Robert J. Triozzi, Director of Law, and Steven Beeler, Assistant Director of Law,
City of Cleveland, and Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dam
Christopher L. Ivliller, and Andre T. Porter, 25D West Street, Cotumbus, Ohio 43215, on
behalf of the city of Cleveland.

Brickfield, Burchette, Ritts & Stone, P.C., by Damon B. Xenopoulos, 1025 Thomas
Jefferson Street, N.W., 8th Flooir, West Tower, Washington, D.C. 20007, on behalf of
OnuvSource Corporation.

Bell & Royer Co., L.PA, by Barth B. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, and Nolan Moser and Trent A. Dougherty, Ohio Environmental CounciF,1207
Grandview Avenue, Snite 2i, Coiuxnbus, Ohio 43212aU9, orc behalf of Ohio
Environmental Council.

Richard L.. Sites, 155 East Broad Street, 15th Fioor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association.
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The Legal Aid Society of Cleveland, by Joseph P. Meissner,1223 West 6th Street,
Cleveland, Oluo 44113, on behalf of The Neighborhood Environntental Coatition, The
Empoweivient Center of Greater Cleveland, United Clevelanders Against Poverty,
Cleveland Housing Network, and The Cmsumm for Pair Utility Rates.

Leslie A. Kovacik, city of Toledo, 420 Madison Avenue, Suite 100, Toledo Ohio
43604-1219; Lance M. Keiffer, Lucas County, 711 Adams Street, 2,d Floor, Toledo, Ohio
43624-1680; Marsh & McAdams, by Sheilah H. McAdams, city of Maumee, 204 West
Wayne Street, Maumee, Ohio 43537; Ballenger & Moore, by Brian J. Ballenger, rity of
Northwood, 3401 Woodville Road, Suite C, Toledo, Ohio 43619; Paul S. Goldberg and
Phillip D. Wurster, city of Oeegon, 5330 Seaman Road, Oregon, Ohio 43616; James E.
Moan,, eity of Sylvania, 4930 HollandSylvania Road, Sylvania, Ohio 43560; Leatherman,
Witzler, by Paul Skaff, city of HoIland, 353 Elm Street, Perrysburg, Ohio 43551; and
Thomas R. Hayes, Lake Townslsip, 3315 Centennial Road, Suite A 2, Sylvania, Ohio 43560,
on behalf of Northwest Ohio Aggregation Group.

Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Natural Resources Defense Conncil.

Craig G. Goodman, 3333 K. Street, N.W., Suite 110, Washington, D.C. 20007, on
behalf of Natiornal Energy Marketers Assxiation.

Vorys, Sater, '3eymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Streefi, Columbus, Ohio 43216-1008, and Bobby Singh, 300 West
Wilson Bridge Road, Suite 350, Wortivngton, Ohio 49085, on behalf of Integrys Energy
Sei vices, Im.

Sean W. Vollnman and David A Muntean,161 South High Street, Suite 202, Akron,
Ohio 44308, on behalf of the city of Alaon.

Bell & Royer Co., LPA, by Langdon D. BeII, 33 South Grant Avenue, Columbus,
Ohio 43215-3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio'L3215-3005,
on behalf of Ohio Manufachirers' Assaiatlon.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Horvard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Dlrect Energy
Services, LLC.

P. Mitchell Dutton, PPL Energy Power Marketing, Inc., 700 Universe Boulevard,
Juno Beach, Plorida 33408, on behalf of PPL Energy Power Marketing, Inc., and Gexa
Energy Holdings, LLC.
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Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Sierra Club, Ohio Chapter.

Bricker & Ecider, LLP, by Glenn S. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Columbus,
Ohio 43215, on behalf of Northeast Ohio Public Energy Council.

Larry Gearhardt, 280 North High Street, P.O. Box 182383, Columbus, Ohio 43218-
2383, on behalf of Ohio Farm Bureau Federation.

Bricker & Eckler, LLP, by Sally W. Bloomfield and T'errence O'Donnell, 100 South
Third Street, Columbus, Ohio 43215, on behalf of American Wind Energy Association,
Wind on the Wires, and Ohlo Advanced Energy.

Theodore S. Robinson, 2121 Murray Avenue, PItFsburgh, Pennsylvania 15217, on
behalf of Cidzens Power, Inc.

McDermott, Will & Emery, LLP, by Douglas M. Manclno, 2049 Century Park East,
Suite 3800, Los Angeles, California, 90067-3218, and Grace C. Wung, 600 Thirteenth Street,
N.W., Washington D.C., 20005, on behalf of Wal-Mart Stores East, LP, and Sam's East, Inc.,
LP, Macy's, Inc., and B)'a Wholesale Club, Inc.

Craig I. Smith, 2824 Coventry Road, Cleveland, Ohio 44120, on behalf of Material
Scienees Corporation.

Bricker & Eckler, LLP, by Glenn S. Krasseab 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and E. Brett Breitachwerdt, 100 South TI•drd Shreet, Columbus,
Ohio 43215, on behalf of Ohio Schools Councii.

McDermott, Will & Emery, LI F, by Douglas M. Mancino, 2049 Century Park East,
Suite 3800, Los AngeIes, California, 90067-3218, and Gregory K. Iawrence, 28 State Street,
Boston, Massachusetts 02109, on behalf of Morgan Stanley Capital Group, Inc.

Tucker, BIlis & West, LLP, by Nicholas C. York and Eric D. Weldele, 1225
Huntington Center, 41 South High Street, Columbus, Ohio 43215-6197, and Steve Millard,
100 Public Square, Suite 201, Cleveland, Ohio 44113, on behalf of Council of Sznaller
Enterprises.
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4PINION:

I. BSfORY OF THE PROCEBDING

-5-

On July 31, 2008, Ohi.o Edison Company, The Cleveland IIeclric Iltuminating
Company (CBI), and the Toledo Edison Company (FirstEnergy or the Companies) Eled an
application for a standard service offer (SSO) pursuant to Section 4928.141, Revised Code.
This application is for a market rate offer (MRO) in accordance with Section 4928.142,
Revised Code. Contemporaneously, in Case No. 08-935-EL,SSO, FirstEnergy filed a
separate apptication for an electric eecurity plan (E.SI') in accordance with Section 4928.143,
Revised Code (ESP case).

On August 18, 2008, a technical conference was heid regarding FirstEnergy's
applications. Moreover, on August 25, 2008, a prehearing conference was held in order to

discuss procedural issues in the above-captioned case. Subsequently, by entry dated
August 28, 2008, the attorney examiner set this matter for hearing on September 16, 2008.

On August 29, 2008, the Ohio Consumers! Counsel (OCC) £ited a motion for
bifurcated hearings In Case No. 08-936-EL,S5O, and a motion to consolidate Case No. 08-
936-EGSSO with Case No. 08-935-ELSSO. On September 8, 208, FiratEnergy filed a
meniorandum contra OCC's motions. The city of Cleveland (Clevetand) filed a moflon for
bifurcated hearings and a memorandum in support of OCC's.motion on September 9,
2008. OCC filed a reply to FirstEnergy's memorandum contra on September 11, 2008. The
motions to bifurcate the hearings and OCC's motion to consolidate the cases were denied
by the attontey examiner on September 12, 2008.

The following parties were granted intervention by entry dated September 15, 2008:
Oh4o Energy Group (OEG); OCC; Kroger Company (Ks'ogen); Ohio Environmental Councg
(OEC); Industrlal Energy Users-Ohio (IEU-Ohio); Ohio Par4iers for Affordable Energy
(OPAE); Nucor Steel Marion, Inc. (Nucor); Northwest Ohio Aggregation Coalition.
(NOAC); CmsteIIation NewEnergy and Constellation Energy Commodities Group, Innc.
(Consteflation); Dominion Retail, Inc. (Dominion); Oliio Hospital Association (OHA);
Neighborhood Envlmnntisntal CoaliHon, The Emporverment Center of Greater Cleveland,
United Clevelanders Against Poverrly, Cleveland Housing Network, and The Consumers
for Fair Utility Rates (Citizens' Coalition); Natural Resources Defense Council (NRDC);
Sierra Ctub; National Energy Marketers Association (NEMA); Integrys Energy Servioe, Inc.
(Integrys); Direct Energy Services, LLC (Direct Energy); city of Akron; Ohio
Manufacturers' Association (OMA); FPI. Energy Power Marketing, Inc and Gexa Ene yrg
Holdings, LLC (FPL); Cfeveland; Northeast Ohio I'ubl9c Energy Council (NOPEC); Ohio
Farm Bureau Federation (OFBF); American Wind Association, Wind on Wires, and Oldo
Advance Energy; Citizens Power, Inc. (Citizens); Omnisource Corporation (OmniSource);
Material Sciences Corporation (Material Sriences); Otdo Schools Counc3l(OSC); Council of
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Smailer Enterprises (COSH); Morgan Stanley Capital Group; and Wal-Mart Stores East, LP
and Sam's Bast, Inc., Macy's, Inc., and BJ's Wholesale Club, Inc. (Commercial Group).

The hearing in this proceeding con ►menced on September 16, 2008, and concluded
on Septecnber 22, 2008. Four witnesses testified on beftalf of FnatEnergy, eight witnessee
testified on belialf of various intervenors, and three witnesses testified on behalf of the
Stafk. Briefs and reply briefa were filed on October 6, 2008, and October 14, 2008,
respectively.

ti, AFI'I.ICABI.Fs LAW

The Companies are public utilities as defined in Section 4905.02, Revised Code, and,
as such, are subject to the jurisdiction of this Commiasion.

Chapter 4928 of the Revised Code provides a roadmap of reguiation in which
speciGc provisions were put forth to advance state policies of ensuring access to adequate,
reliable, and reasonably priced etectric service in the cont.ext of aigniftcant economic and
environmental challenges. In reviewing the Companies' application for an MRO, the
Commission is aware of the challenges facing Ohioans and the electric power industry and
wiIl be guided by the policies of the state as established by the General Assembly in
5ection 4928.42, Revised Code, as amended by Amended Substitute Senate B3Il No. 221(S8
221), effective July 31,2008.

Sect3on 4928.02, Revised Code, states that it is the policy of the state to, enter alis:

(1) ensure the availability to consumers of adequate, rel3able, safe, efficie,nt,
nondiscrim3natory, and reasonably prked retail elechlc service;

(2) ensure the availability of unbundled and comparable retail etecEric service;

(3) ensure diversity of electric supplies and suppliers;

(4) encourage innovation and market access for cost-effective supply- and

(5)

demand-side retail electric service iniudmg, but not hmrted to, dernand-side
management (DSM), time-differentiated pricing, and implementation of
advanced metering infrastructure (AMI);

encourage cost-effective and efficient access to information regarding the
operation of the transmission and distribution systems in order to promote
both effective customer clioice and the development of performance standards
and targets for servfce quality;

OCC Appx. 000207



08-936-BI.-..SSO -7-

(6) ensure effective retail competition by avoiding anticompetiti;ve subsidies;

(7) ensure retail consumers protection against unreasonable sales practices,

(8)

(9)

market deficiencies, and market power;

provide a means of giving incentives to technologies that can adapt to
potential envirommental n►andates;

encourage implementation of distributed generation across customer classes
by reviewing and updating rules governing issues such as interconnection,
standby charges, and net metering: and

(10) protect at-risk populations including, but not limited to, when considering the
i mplementation of any new advanced energy.or renewable energy resource.

Among the provisions of SB 221 were changes to Section 4928.14, Revised Code,
requiring eieetric utilities to provide consumers with an SSO, consisting of either an MI2O
or an ESP. The SSO is to serve as the electric utility's default SSO. The law provides that
utilities may apply simultaneously for both an MRO and an ESP; however, at a trninimum,
the first SSO application must include an application for an ffiP.

Section 4928.142, Revised Code, authorizes electric utilities to file an AR[2CJ as their
S6C}, whereby retail electric generation pricing will be based, in part, upon the results of a
competitive bid process (CBP). Paragraphs (A) and (B) of Section 4928.142, Revised Cade,
set forrh the specific requirements that an electric utility must meet in order to
demonstrate that the competitive bidding process and the MRO proposal comply with the
statute. In detertnining whether an MRO meets the requirements of Section 4928.142(A)
and (B), Revised Code, the Commission must read those provisions together with the
policies of this state as set forth in Section 4928.02, Revised Code. Accordingly, the policy
provisions of Section 4928.02, Revised Code, will guide the Commission in its
implementation of the statutory requirements of Section 4928.142(A) and (B), Revised
Code.

By finding and order issued September 17, 2008, in Case No. O8•777EfrORD, the
Commission adopted new rules concerning 59D, corporate separation, and reasonable
arrangements for electric utilities pursuant to Seclions 4928.14, 4928.17, and 4905.31,
Revised Code.' Section 4928.142(B), Revised Code, provides that a utllity may file its

1 See In the Ivfatter of tTte Adoption of Rutes for Standard Seruice OfJEr, Corporate Separatton, Reaeonabte
Arrangementa, and Trenamfasion Rtders for Electric Utitities Fursuant to Ssctions 4928.14 4928,17, and
490531, Rtoised Code, as amended by Amended Substitnto Senate Bill No. 221, Gae No. 08-177-EIrORD,
Finding and Order (Septembzr 17, 2008).
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application for an NlRO prior to the effective date of the Conunission rules required under
the statute; however, as the Commission determines aecessary, the utility shall
immediately conform its filing to the rules upon the rules taking effect

111. I3ISCt758ION

A. Background and Snmmaiv of Ao®licatton

The Companies are currently providing service to their customers in accordance
with their rate stabi(ization plan and rate certainty plan (RCP) approved by the
Couun9ssion (Co. Ex. 4 at 2).2 The Companies procnm their full requirements power to
supply generation service to thers retail generation customers (SSO customexs) through a
wholesale power purchase agreement wliich is ucheduled to terminate on December 31,
2008 (Co. Ex. 4 at 8).

In their application, the Companies set forth a proposed MRO whereby they will
conduct a CBP designed to procnre supply for the provision of S6O electric generation
service begiming January 1, 2009, to the Companies' retail electric customers who do not
puirhase electrie generation service from a compet3tive retail electric supplier (Co. Ex. 4 at
1). The retail customers who will be served under the MRO inctude a11 retail customers
served under special contracts approved under Section 4905.31, Revised Code, as well as
existing and future contracts entered into under Section 4905.34, Revised Code (Co. E3x. 4
at 8-9).

The Companiee are requesting that the Commission debermine that their proposed
MRO eneew the requirements found in Section 4928.142(A) and (B), Revised Code. If this
application is found to meet the statutory criteria, the earliest date the bid could be
conducted would be December 29, 2008. Thus, the Companies have proposed a very
aggressive CBP timeline because the relail rates based upon the results of the CBP must go
inta effect on January 1, 2009, because, according to the Cou ►panies, they have no
witolesaie power arrangements beyond 2()08. The Companies note that, as pert of thefr
ESP case, which was filed contemporaneously with this case, they have proposed a short
term FSP that contaias an SSQ pricing proposal for January 1, 2009, through April 30, 2009.
Accordieg to the applicants, approval of the shoYt-term ESP would allow extra tune for the
Commission to issue a final decision on the long,term BSF and, in the event the long term

2 See In the MaHer of the Applications of FirstEnergy for Authortty to CanHnue attd Modifg Certaln Regutatory

AccannHng Practicea and Procedurrs, for Tari,Q'Approuals and to Esfabtish Ratea and Ot)wr Charges Indudtug

Reguiatory TransiHon Charges Foltatv(ng the Mur&et Deve(opraent Period, Ca9e Na 03-714I-H4ATA, C)pinion
and Order Qum 9, 2004)) and In the Matter of deAppiicwHon of FtrstEnergy fen Authority to Mod#'g Certain
Accoanting Practices and for Tariff APproaala, Case No. 054125-E4ATA et al., Opinion and Order
(lanuery 4, 2006).
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ISP is not implemented, it would allow time for the CBP that is part of the MRO process
to be completed in a more measured fashion (Co. Ex. 4 at 2-3).

B. Com 'tive Bid Process - Seaon 4928.142 A 1 Revised Code

Section 4928.142(A)(1), Revised Code, requires that an MRO•be determined through
a CBP that provides for all of the following: an open, fair, and transparent competitive
solicitation; a clear product definition; standardized bid evaluation criteria; oversight by
an ind'ependent third party; and evaluation of submitted bids prior to selection of the

least-cost bid winner or winners.

1. Open, fair, and transparent competitive solicitation - Section
4928.142(A)(1)(a), Revised Code

The Companies state that the CBP will consist of, among other things: pre-
solicitation activities to pi'omote bidder interest and participation; bidder education and
communication; and competitive safeguards to guard against anti-competitive behavior
during bidding (Co. Ex.1 at 11). As part of the application, the Companies have presented
proposed CBP rules which establish the process under which the CBP manager w911
conduct the CBP. The CBP rules address: the information provided to bidders; the
application process; the qualification and credit processes; the bidding rules and process;
conclusion of the bidding; and coafidentiality requiremen.ts (Co. Ex. 3 at 8; Co. Ex. 4, Ex.
A). As part of the application, the Companies have also included a document containing
proposed communication protocols, which describes the information made available
during the CBP and the treatment of confidential infarmation (Co. Ex. 4, Ex. G), ln
addition, the Companies atate that they `,vill make available a CBP website in order to keep
interested parties informed of developments and notices related to the CBP. The
Companies believe that, consistent with Section 4928.142(A), Revised Code, affiliates of the
Companies may participate as bidders in the CBP solicitations and win the right to

provide 5S0 supply (Co. Ex. 4 at 17).

The Companies explain that the bidders in the CBP would provi.de SSO s lEx. 4
tranches comprised of ail &SO customer voltage classes for all three companies (Co.

at 18). The Companies peak load is approximately 11,500 megawatts (IvIW). In the initial
solicitation, the nominal size per tranche wi11 be 100 MW, which equates to 115 tranches
and each tranche represents 0.87 percent of peak load (Co. Ex.1 at 11). As proposed by the
Compan9es, the initial MRO competitive solicitation would procure oneath:rd of the total
S60 load for all three companies for the period from January 1, 2009, through May 31,
2010; one-third of the total3.SO load for all three companies for the period January 1, 2009,
through May 31, 2011; and one-third of the total SSO load for aII three companies for the
period from January 1, 2009, through May 31, 2012 (Co. Ex.1 at 7; Co. Ex. 4 at 4). After the
initial solicitation, beginning in 2009 and during each calendar year thereaftet.', the
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Companies wilt hold two competitive solicitations, one in October and one 'a the
subsequent January. Durin.g these solicitations, one-tbird of the power requirements of all
three Companies' provider of last resort (POLR) load for a three-year period will be bid
out as part of each of the two competitive solicitatioms. The results of these solicitations
will be blended to formulate the generation price paid by the Companies' retail electric
customers (Co. Ex. 4 at 4). The Companies submit that this approach will h®lp balance out
wholesale market prlce fluctuations and provide retail electric customers with a more
stable price for a specified period of time (Co. Ex. 4 at 9).

The Companies explain that this MRO proposal utffizes a sllce-of-system approach
(Co. Ex. 4 at 5). The total amount of SSt7 supply to be procured wlII be divided into equal
tranches, with each tranche representing a fixed percentage of the Companies' SSO hourly
load, Bidders will bid through a descending clock (reverse auction) format to provide S50
supply (Co. Ex. 4 at 12). The winning bid price will reflect a blending of the pricing from
the applicable solicitations. Once a winning bid price is icnown, a rate conven;ion proeess
will be used to convert the blended corapetitive bid price to a retail rate. The rate-specific
generation prices will be derived through the application of disiribution line loss factors
and seasonality factors, and grossing up for applicable taxes (Co. Ex. 2 at 4; Co. Fac. 4 at 5
and Ex. C at 1). Furthermore, the proposal iricludes a reconciliation rnechanism to ensure
a neutxal financial outcome with regard to the Companies' provision of SSO generation

service (Co. Ex. 4 at 5).

The Companies' posit that the descending dock format promotes a competitive bid
format that is open, fair, and transparent. The Companies explain that, thtough this
format, bidders can clearly understand how the final solicitation prices are determined
and how to compete for a winning position. In addition, the Companies submit that the
informational aession and the additional training before the solicitation ensnre ibat the
bidders are fully aware of the mechanics of the bidding process (Co. Ex. 3 at 11).
Constellation supports the basic form and substance of FirstEnergy's MRO and the MRO
procurement process, including the provision of data and infomation, and the
communication protocole, and believes that it meets the criteria set forth in the statute

(Const. Ex.1 at 4 and 17)

OEG argues that FirstEnergy's proposed reverse auction is not an "open, fair and
transparent competitive solicitation," and would not result in the least-cost rate for
consumers (OEG Ex. 1 at 3). According to OSG, outsourcing to third-party bidders of
POLR risk through a reverse auction results in ari uraeaeonable retail risk prenti+.za+_ of
between 17 and 40 percent above the Federal Energy ReguIatory Commission (FERC)
regulated wholesale market generation rates (OEG Ex. l at 3 and 14).

Cleveland submits that the rate conversion process proposed by the Companies to
derive the retail rate is not an appropriate method to use because it fails to give proper
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recognition to the load characteristics of the individual rate classes (Cleve. Ex. A at 4).
Cleveland maintains that the Companies have the abllity to account for the differences
between each rate class. According to Cleveland, if the load characteristics are recognized
with specificity, customers wiit be charged rates appropriate to the way they use
elech3city, thereby resulting in appropriate pricing and cost savings (Cleve. Br. at 4).
Similarly, Nucor states that the result of utilizing a slice-of-system approach and a uniform
blended cost to service all loads will be a set of MRO rates that indirectly create interclass
subsidies, effectively ignoring the market realities and the fact that it takes lower average
cost to serve higtxr load factor classes (Nucor Ex.1 at 17).

Included with the application is a form of the Master 5'60 Supply Agreement for the
CBP (Co. Fx, 4, Ex. P). The Consumer Advocatess point out that the provision of the
Master SSO Supply Agreement that makes the SSO supplier solely responsible for
payment of alI MiSO charges discourages bidder involvement by not protecting them
against new MISO and other regulatory charges (Co Ex. 4, Ex. F at 18; Con. Adv. Br. at 10).
Therefore, the Consamer Advocates recommend that the Commission require that °net"
changes in MISO and regulatory charges be allowed outside of the bidding. Furthertnore,
the Consumer Advocates atate that the agreement is not fair to all potential bidders and
will not encourage vigorous participation by a wide range of bidders because the
agreement and the bidding process place all risk of forecasting and supply on suppliers
who are not the Companies' affiliate supplier (Con. Adv. Br. at 10).

The Consumer Advocates and OPAE agree that the Companies' affiliate,
FirstEnergy uolutions (FB5), has an unfair advantage in the bidding process (Con. Adv. Br.
at 11; OPAE Ex. I at 10). Consumer Advocates ctaim that the Master S80 Supply
Agreexnent should not be approved until al1 bidders have the same information that FES
has gained through supplying generation service to the Companies' territory (Con. Adv.
Br. at 11). OEG agrees that the Companies have ignored the fact that FES may be able to
influence the market clearing price by virtue of its concentration of generation ownerahip.
OEG contends that if FES has market power and the ability to control pricing, the result
would not be a fair price tliat reflects effective competition. OEG notes that the application
fails to address market power or transmission constraints that may result in market power.
Absent canvincing evidence that F69 does not have market dominance, OEG contends
that the Conunission should not approve a reverse auction (O'EG Ex.1 at 7-11).

OEG recommends that, if the reverse auction proposed by FirstEnergy is rejected by
the Commission, Pustllnergy's market rate offer should be prccured by a thirci-party
portfolio nmanager through a sealed competitive bid or request for proposal process to
achieve the Iowest and best price for consumers. OF..G claims that a procurement process

a OCC, Citizm Power, Lucas County, city of Toledo, and NOAC f11ed joint initial and reply bripSa;

therpfore, when re5erring to the arguments in tkese documents Wese par8es will be referred to as the

Conaumer Advocabee.
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where the Companies obtain blocks of wholesale power, rather than fuli require.umts
service, places the risk of POLR supply on F3rstEnergy. As a result, the cost of wholesale
generation should be significantly reduoyd. However, OEG belfeves that FirstEnergy
should be fuHy compensated for this risk through distribution rates, including an
appropriate rate of return, set by the Commission (OEG Sx.1 at 13-14; OEG Br. at 11),

The Consumer Advocates disagree with the slice-of-system approach proposed by
the Companies. Rather, the Consumer Advocates believe that bidding by class is
preferable to the slice-of-system approach, because bidding by classes offers the potential
to tailor bidding according to the characteristics of the customer. The Consumer
Advocates point out the large customers are served using meters that register demand;
therefore, they state that these demand-metered customers should be combined and bid
out together (Con. Adv. Br. at 8).

OPAE states that the Companies' proposed procurement plan, which calls for the
acquisation of 100 percent of the S6O load for all customer classes at one point in time by
means of one type of wholesale market contract, carries the risk of higher prices and more
volatility compared to other options that were not ident'sfied or considered (OPAE Ex. 1 at
11), OPAB recommends that the Commission require FirstEnergy to explore a more
actively managed portfolio of wholesale market products to assure the most reasonable
and lowest prices possible for the SSO, taking into account the need for price stability. As
explained by OPAE, a more managed portfolio and procurement planning process would
require the evaluation of a variety of contract terms and types over a longer term piaLUiing
period, of between five to fifteen years, thus altowing the SSO provider to integrate energy
efficiency, renewable, and traditional generation supply options to achieve the long-term
lowest cost for customers. OPAE also recommends that the portfolio use a minimum of
spot market and short-term transactions, because OPAB believes that such an approach
will make it impossible to offer budget payment plans due to the signi6cant changes in
SSO prices and the need to levelize the payment amount during the budget year. In
addition, OPAB behm'es that the C°mmission should require FirstBnergy to identify its
SSO loads by class and use the power of the aggregated residential ciass to get a better
price on its behalf (OPAE Ex.1 at 11-14 and 19-20). OPAE believes that S90 procurement
planning and prices should reflect products and priees separately for residential and small
commercial customers (OPAE Ex.1 at 33).

The Coznpanies disagree with the active portfolio approach proposed by OEG and
OPAE. According to the Co^^pariies, a'ssce they do not own or operatQ generation
facilities, they are not in a position to assess generation portfolios and associated risks;
they believe the suppliers are in the best position to manage such risks (Co. Reply 8r. at 9).

Furthernnore, Staff submits that the MRO applieation may faif to meet the
requirements of some of the Commission's rules issued in Case No. 08-777-EL-ORD.
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Specifically, Staff points to the requirements pertaining to the CBP, corporate separation
plans, and those rules requiring the provision for certain detailed customer load
information. Therefore, the Staff submits that the Companies will need to bring their
proposal into compliance with the Commission rules (Staff Exs.1 A at 3 and Ex. 2 at 2-3).

OPAE further argues that the Companies have failed to meet the tlueshold
requirement that the MRO must demonstrate compliaace with Section 4928.02, Revised
Code. According to OPAS, among these critical policies are the requirements to: ensure
the availabiiity of reasonably priced retait electric service; ensure diversity of suppliers
and encourage development of distributed and small generation facilities; e,ncourage
ruarket access for cost-effective supply and DSM resources; protect customers agairut

unreasonable sales practices, market deficiencies, and market power; provide incentives to
technologies that can adapt to potential environmental mandates; and protect at risk

populations (OPAB Br. at 4).

In response to OPAE, FirstEnergy argues that the provisions of a policy statute do
not prevail over specific statutory mandates. FirstEnergy claims that Section 4928,02,
Revised Code, does not impose any obligations or duties upan the Companies but simply
reflects the policy goals and objectives of the state, as carried out by the Commission
FirstEnergy believes that, once the Commission finds that the requirements of Section
4928.142, Revised Code, have been met, any further analysis is redundant (Co. Reply Br. at
13-14).

The Commission does not agree with FirstEnergy. As a preliminary matter, we do
not find that there is a conflict between the policy provisions of Section 4928.02, Revieed
Code, and the requirements for a CBP contained in Section 4928.142, Revised Code, such
that one statute must prevail over the other. On the contrary, as we stated previously, the
policy provisions of Section 4928.02, Revised Code, will guide the Commission in its
implementation of the statutory requirements of Section 4928.142(A), Revised Code.

The Commissfon 'notes that Section 4928.06, Revised Code, makes the policy
specified in Section 4928.02, Revised Code, more than a siatement of general policy
objectives. Secl3on 4928.06(A), Revised Code, imposes oat tkx: Commission a specific duty
to ensure the policy spec9fied in section 4928.02 of the Revised Code is effechLated.° We
have done so In rules governing MRO applications4 and will do so through our
implei►entation of Section 4928.142, Revised Code, in this case.

Moreover, we disagree with FirstEnergy's claim that Section 4928.02, Revised Code,
does not impose any obligations or duties upon the Companies. The Oldo Supreme Court
recently held that the Commission may not approve a rate plan which violates the policy

4 See Caee No. 08-777-EtrORD.

i
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provisio¢is of Section 4928.02, Revised Code. See Elyria Foundry v. Pub. Util. Comm. (2007),

114 Ohio St. 3d 305. Accordingly, an electric utility should be deemed to have met the
statutory requirements of Section 4928.142(A), Revised Code, only to the extent that the
electric utility's proposed.MRO is consistent with the policies set forth in Secticm 4926.02,

Revised Code.

The Commission finds that the competitive solicitation proposed Ir, PirstEnergy
should not be approved as proposed, The Cosnmission believes, in comsidering the record
in this case, that piratBnergy has not demonstrated that its proposal will result in an open,
fair, and tranaparent competitive solicitation.

First, the Companies have not demonstrated that the reverse auction format that
they have proposed is, in the universe of competitive bids, the superior format to result in
the lowest and best possible prices for consumers (OEG Ex.1 at 11-12). The record in this
proceeding demonstrates that, at the time of the auction, there will be a significant
concentration of generation available for bidding under the control of a single party, the
Companies' affiliate, Pf?.6, and that the reverse auction format may allow a bidder holding
a significant concentraiion of the generation to strategicalty withhold some of its
generation to ensure a higher price (OEG Ex. I at 7-8, 9-11). Further, test9mony in the
record indicates that FES may have an undue advantage in the bidding process proposed
by FirstEnergy (OPAE Ex. I at 10). Based upon the evidence in the record, the
Conunissian is not persuaded that the reverse auction format, as proposed by the
Companies, will protect customers from the potential of PES to exenase market power.

Moreover, as Staff points out, FirstEnergy has not adequately addressed quesflons
regarding corporate separation in this application (Staff Eac, 1a at 3). FirstEnergy must
demonstrate that it has a separation plan and policies in place that, within the context of Its
proposed MRO, would meet the requirements of Section 4928.17, Revised Code, and the
Conunission's newly adopted rules. Given the potential for FFS to exercise market power,
it is necessary for FirstEnergy to dearly demonstrate in the record that the functional
separation between the Companies and their affiliate has effectively prevented FES and
persons with a financial interest in FES' perfommance from improperly Influencing the
decision to use the reverse auction format or specific bidding requirements. Therefore, the
Commission finds that the evidence in the record does not demonstrate how the auction
process proposed by FirstEnergy would protect customers against market deficiencies and
market power and would provide for an open, fair, and transparent competitive
solicitation pursuant to Section 4928.142(A)(3), Revised Code.

ln addition, SB 221 amended Section 4928.02, Revised Code, to specificaliy inlude
the promotion of DSM, time-differentiated pricing, and implementation of AMl as policies
of this state. As the Staff points out, the application does not address ttme-differentiated
and dynamic retafl pricing (Staff Ex. 2 at 3). Tiur.e-differentiated and dynamic retail
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pricting make the economic costs to the Companies of providing retail generation service
transparent to consumers. However, FirstEnergy has not demonstrated how its
application promotes any of these policies. In parkicular, the Cornmission believes that
AMI and time-differentiated pricing have the potential to promote an open, fair, and
transparent compeiitive solicitation by giving customere the information needed to control
their electricity bills and make appropriate decisions regarding the purchase of power, and
by providing a potential check on the abuse of market power. F'ustEnergy has not
adequately explained how its application advances the policies of the state and achieves an
open, fair, and competitive solicitation in the absence of such provisions.

Additionally, there is no evidence 1n the record establishing how FirstEnergy's
proposal is open to and encourages participation by distributed and small generation
facilities, and cost-effective and DSM resources.

2. Clear product defiaition - Section 492$.142(A)(1)(b), Revised Code

According to the application, the product is designed to be a full requirements S54
supply which wiII be provided for a specified term by the winning bidders. Thus, the
product includes aA energy and capacity, resource adequacy requirements, i.e., capacity
associated with planning reserve requirement, transmission service, and ancillary services

(Co. Ex. i at 10; Co. Ex. 4 at 12).

IEU•tJhio believes that, as presently designed, the slice-0f-system tranches do not
provide a clear product definition. According to IEU-Ohio, the design proposed by the
Companies requires the bidders to bid on a product and to assume the obligation to do
whatever it takes to supply FirstEnergy's retail load. IBU-Ohio believes that this approach
placas all of the risk of the lack of product specificity on the bidder and wiU work to
increase prices. IEU-Ohio points out that the Master S50 Supply Agreement that bidders
are required to execute identifies the products that suppliers are expeeted to provide and
requires the suppliers to adhere to rules established by MISt7, whic.h might be amznded
from time to time. According to IEU-Ohio, considering how MISO markets are in a
significant state of flux, if prospective bidders are requested to bid on a full requirements
tranche, subject to whatever require.ments MISt? nught put In place, then the product can
not be considered ciearly defined. Another example of how the proposal does not reflect a
rlear product definition, according to IEU-Obio, is the fact that potential bidders wiil be
asked to bid on tranches defined as load-following, but the quantities of electricity tlhey
will be required to provide are largely undefined and unpredictable. W:31e each tranche is
nominally 100 MW, the actuai amount of electricity a sucresshil bidder will be required to

provide will vary hour by hour (IEU Ex. l at 10-13).

The Commission finds ftt FirstEnergy has not demonstrated that the application
filed in this case provides a clear product definition in accordance with the requirements
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of Section 4928.142(A)(1)(b), Revised Code. The Commission believes that the evidence in
the record of this proceeding does not establish that the slice-of-system. Ioad-following
product proposed by the Companies, which includes all energy and capacity, resource
adequacy requirements, transmission, and ancillary services, provides a dear product
defHtion which wiIl enable potentiai bidders to properly assess the risks of bidding. The
Commission notes that the load-foltowing product in the CBP wi11 commit the winaing
bidders to a load which will vary over time (creating a"quantity" risk or "supply" risk)
and that FirstBnergy wiil not be supplying forecasting data to the winning suppliers ('ti'. I.
at 87..88; IBU Bx.1 at 10-13). Moreover, the Commission notes that FirstEnergy has not
addressed in the record in this case the potential for future changes with respect to
resource adequacy in the MISO planning reserve sharing group and how such cbanges
would impact firstEnergy's product definition (Tr. I at 84-85).

Testimony at the hearing indicates that a procurement process where the
Companies obtain blocks of wholesale power, rather than full requ9rements service, may
resuit in a significantly reduced cost of wholesale generation, including consideration of
the fact that the Companies would need to be compensated for absorbing the quantity risk
(OBG Ex. 1 at 13-14). The Companies have not demonstrated that their proposal is
superior to making forward purchases of a clearly defined quantity and flowing through,
via a reconciliation adjustment, the net result of any short-term power purchases and sales
needed to match load. Thus, FirstBnergy has not demonstrated that it has proposed a
sufficiently clear product definition to advance the state policy goal of ensuring the
availability of adequate, safe, effident, •nondiscriminatory, and reasonably priced retail
electric service, such that ft satisfies the requirements of Section 4928.142(A)(1)(b), Revised

Code.

3. Stattdardized bid evaluation criteria - Section 4928.142(A)(1)(c),
Revised Code

The Companies expiain that the CBP manager witl estabiish the starting price for
the solicitation in a manner to foster bidder partidpation in the bidding process. The
bidding concludes when the number of bids for the tranches equals the total number of
tranches fluit are offered. The price at which the tranches are offered during the final
round in the CBP wiif be the price paid to the w3nning bidders for the 8SU supply (Co. Ex.

4 at 12).

The Companies expiain that.each winning bidder wful be required to execute the
Iviasber SSO Supply Agreement Pursuant to the Master SSO Supply Agreement, every
SSO supplier must be a MISO load-serving entity. In addition the ag•reement obligates

every 5'50 supplier to join the MISO planning reserve sharing group and to abide by the
resource adequacy requirements of that group. This proviaion, according to the
Companies, wili ensure that there is sufficient generating capacity to reliably serve future
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ioad and comply with applicable capacity requirements and reliabiiity standards (Co. Bx. 4

at 24).

The Companies explain that the rules of the deseending clock format are pre-
specified in a way that can be thoroughiy repiicated and verified. In addition, because
bidders are prequalified, the Companies state that the evaluation of the snbmitted bids is
on a price-ordy basis (Co. Ex. 3 at 11).

The Commission finds that there is not sufficient evidence in the reoord of th9s
proceeding estabiishing that potential suppliers would be satisfactorily evaluated on their
ability to provide adequate and reliable retail electric service as required by Section
4928.42(A), Revi sed Code. ht fact, according to the testimony in the record, the bids would
be evaluated only on price, and there would be no evaiuation on such other factors (Co,

Ex. 3 at 18).

4. Overeight by an independent third party - Section 4928.142(A)(1)(d),

Revised Code

An independent third party will be retained for each solicitation as the CBP
manager, in accordance with the application (Co. Ex. 4 at 13). The Companies indicate that
the CBP manager will be responsible for ensuring that the CBP is designed to be an open,
fair, and transparent competitive solicitation; the product definition is clear, and there is a
standardrzed bid criteria, consistent with Section 4928.142, Revised Code (Co. Ex.1 at

Co. Ex. 4 at 13).

OEG argues that the MRO must be overseen by an andependent third party tbat
should be chosen by the Commission and not FirstEnergy (OEG Ex, 1 at 19). ICroger
emphasizes that the Companies' proposal should be modified to make it clear that the C'BP
manager is aecountable to the Corsunission, as required by statute (Kroger Ex. I at 4).

The Companies have retained the Brattle Group as the CBP manager (Co. Ex. I at
5). IHU-Ohio states that, contrary to FirstEnergy's assertions in the application, it is
evident that the Brattle Group had no involvement in designtng what prospective bidders
would bid on. In fact, IEU-Ohio believes that FirstEnergy exctusively designed what
suppliers wauld bid on and then turned the reigns over to the Brattle Group to adrninieter
the bidding process. IEU-Oliio opines that, had the CBP been designed by an independent
third party, other structures for the bidding process, such as a mix of fixed bioclc and lead-
following requirements, would have been considered (IEU Ex.1 at 8-9).

With regard to FirstEnergy's selection of the Brattle Group as the independent third
party that wili design the solicitation and adniinister the bidding of the MRO, OEG notes
that FirstEnergy currenfly employs two principals of the Brattle Group as expert witnesses
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in ite E8P proceeding. Moreover, the Brattle Group has pnesented testJmony on betialf of
the Companies in four prior cases before the Commission and in five separate proceedings
before the Pennsylvania 'Fublic [1tilities Commission on behalf of FirstEnergy affiliates.
OSG claims that a consultfng group whose prlrncipals have been and are currently
employed by PiratF.nergy cannot be considered an "independent ttdrd party," because
there is an inherent conflict of interest when a consultant is asked to act on behalf of his
empioyer in one proceeding and act independently from his employer in a related,
contemporaneous proceeding (OEG Ex. I at 17).

The Comsnission finds that the application submitted by FirstSnezgy does not meet
the statutory requirement for oversight by an independent tiurd party. First&tergy's
application provides for a critical and central role to be played by the CBP manager. The
CBP manager will be responsible for ensuring that the CSP is designed to be open, fair,
and transparent, that the product defir ►ibon is dear, and that there are standardir.ed bid
evaluation criteria (Co. Ex. I at 5-6; Co. Ex. 4 at 13). Further, the CBP manager is
responsible for all communications with potential bidders and for overseeing the website
which will contain essential information for the bidding process (Co. Ex. 3 at 5, 7-9).
Accordingly, the CBP manager must be clearly seen as independent by any and all

potential bidders.

The Commission notes that Section 4928.142(A)(1)(d), Revised Code, requires that
the C8P manager be an "independent tlvrd party." It Is not sufficient that the CBP
manager simply be a third party as Firstfinergy claims; the CBP manager must be
•,independent" as welI. Although the Commission does not intend to impugn the integrity
or reputation of the CBP manager retained by FirstEnergy, the Commission finds that the
CBP manager ret^ained by FirstEnergy has an appearance of a conflict of interest in this

case.

The record demonstrates that the CBP manager was not selected through a
transparent ptncess or in consultation with Staff or any other interested parties. Instead,
the CBP manager was selected at the sole discretion of the Companies through a closed
selection process (Tr. I at 119-120, 137). Moreover, prWpals of the CBP manager have
testified for the Companies or its aff•iliates on several occasions in the past, including the
FirstEnergy distribution rate case presently Pmidmg before the Commission. More
importantly, principals for the CBP manager testified for the statutory alternative to the
MRO in FirstBnergy's ESP proceeding (Tr. I at 60-61). The Conunission believes ttwt such
testimony, in support of the statutory alternaiive to the CBP in which the COP mmager is
intended to play the central role, creates an appearance of a conflict of interest, particularly
in light of the fact that the CBP manager was not selected through an open, hxnsparent
process, or in coIlaboration with other interested parties.
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5. Evaluation of submitted bids - Section 4928.142(A)(1)(e), Revised
Code

In the application, the Companies explain that, at the conclusion of each solicitation,
the CBP manager will submit a report to the Commission which will inciude the
information and data necessary for the Commission to determine whether the statutory
criteria has been met, along with recommendations regarding the least-cost wiruting
bidders (Co. Ex. 4 at 15). The Companies offer that the report will answer the question
posed in Section 4928.142(C), Revised Code, regarding whether there were at least four
bidders, whether each product in the solicitation was oversubsrrIbed, and whether at least
25 percent of the volume was bid on by entities other ffian the utility (Co. Ex. 3 at 14).
Constellation agnees that the CBP proposed by the Companies provides appropriate
Commission evaluation, proeapproval, and oversight prior to the CBP prices becoming
retail rates (Conzt. Lx.1 at 19).

The Consumer Advocates do not believe that the Companies' proposai that the final
prices achieved by the CBP will be fded with the Couunission, immediately after close of
the initiai CBP and within 30 days for subsequent CBPs, provides sufficient time for public
review and comment (OCC Ex.1 at 7-8). Furthermore, the Consnmer Advocates note that
the Companies' proposal provides for little or no Commission oversight, which constitutes
a serious flaw in the MRO that must be corrected (Con. Adv. Br. at 6). In addition, the
Consumer Advocates recommend that the Commission establish an appropriate review
period that inciudes the opportvnity for stakeholders to comment on the CBP and propose
improvements to the Companies' procurement and pricing procedures (OCC Ex. 1 at S;
Con. Adv. Br. at 6)

The Commission finds that the application fiied by FirstEnergy meets the statutory
crlterion regarding evaluation of proposed bids. The Consumer Advocates believe that
the proposal does not provide an adequate opporkunity for public review and comment.
Iiowever, 5ectLon 4928.142(C), Revised Code, piainly does not provide for such an
opportunity, as it provides the Cornmission with only three days to reject the resuIts of a
CBP.

The Consumer Advocates also recommend that the Comm3gsion establish a review
period which includes an opportunity to comment on the CBP after the fact, including
comments regarding the manner in which ,future CBPs should be conducted. The
Commission notes that Section 49`1f3.112(i), Revised Code, provides, inter atia, that it is the
policy of this state to ensure that rn.taii customers are protected against market deficiencies
and market power. We believe that the proposed opportunity for review and comment by
stakeholders would advance this state policy.
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B. Criteria for elieibilitv far market rate offer Qlan - 5ection 4928142(B), Revised

Code

Section 4928.142(B) requires that an MRO appiication detail the electric utilities'
proposed compliance with the CBP requirements and the Commission's rules. In
addition, tlvs provision requires that the utiiity clemonstrate all of the following:
membership in a regional transmission organization (RTO); the RTO has a market monitor
funcMion; and there Is a pubHshed source of information that identifies pricing.

1. Membership in regional transmission organization - Section
4928.142(B)(1), Revised Code

Section 4928.142(B)(1), Revised Code, requires that an applicant filing an MRO
application must demonstrate that the electric utility or its transmission service affaliate
belongs to at least one RTO approved by FERC. According to the Companies, their
transmission affiliate, Arnerican Transmission System, Inc. (ATSI), is a member of the
Midwest Independent Transmission System, Operator (MMI917), wiuch is an RTO that has

been approved by FERC. On September 1, 2003, ATSI transferred functional control of its
transm.ission facilities to MISO (Co. Bx.1 at 2-3; Co. Ex. 4 at 7).

No party disputed the fact that FirstEnergy and its transntission affiiiate belong to
MISO or that IvIISO is an RTO approved by HERC. Therefore, the Comuiission finds that
the Companies have fulfilied the requirements of Section 4928.143(B)(1), Revised Code.

2. Market-monitor function - Section 4928.142(B)(2), Revised Code

Section 4928.142(B)(2), Revised Code, requires that the RTU has a market-monitor
function and the ability to take actions to identify and mitigate market power or the
electric utilit}fs conduct. The Companies subnrit, and Constellation agrees, that MLSf) has
an independent market monitor function and the requisite abilities required by this
section of the code (Co. Ex. l at 3; Co. Ex. 4 at 7; Const. Bx.1 at 11).

Staff believes that the MRO does not meet the requirements pertaining to market
monitoring and that the application is vague and ambiguous in delineating which entity,
the market monitor unit or MISO, is responsible for mitigating market power. Staff
submits that Section 4928.142(B), Revised Code, contemplates that the market monitor
function wiTl encompass both the autnority to identify and act to riitigate market power;
therefore, Staff maintains that the market-monitor function must be performed by a
market-monitor unit, rather than MiSO, which may be reluctant to police its own members
(Staff Br. at 10-11).
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OPAB believes that there are serious questions regarding Mi50's abiiity to mitigate
market power or the Compardes' market conduct. OPAB points out that the Companies'
witness Warvell could cite no instams where MISO has acted to mitigate market power,
nor could he point to any evidence that such authority had been used with respect to ATSi
(OPAB Br. at 3). IEU-Ohio states that, despite pERC's acceptance of MISO's market
monitoring and mitigation measures, the structure of MIBCYs mitigation measures do not
attempt to detect and mitigate marker power, at least in the traditional senee. Rather, M-
Ohio believes that MISO's mitigation measures are structured to create safe harbors of
behavior that might otherwise be viewed as an exercise of market power (IH[P Bx.1 at 16

and 21).

The Commission notes that, attea the deadlin.e for briefs in tt»s proceeding, PBRC
issued a decision regarding the function of the market monitor.5 There is no tesfimony in
the record of this proceeding regarding the impact of this recent FERC decision on the
aFiiHty of the maxket monitor to take actions to identify and mitigate market power or the
electric utility's conduct. Because the record in this proceeding demonstrates that the
precise duties of the market monitor are in flux, we find that PirstBnergy has not
demonstrated that the RTO market monitor has the ability to take actions to identify and
niitigate market power or the Companiea' conduct.

3. Published sonrce of prieing information - Section 4926.142(B)(3),

Revised Code

Section 4928.142(B)(3), Revised Code, requires that an MRO appHcation
demonstrate that a publisrted source of information is avatlable publicly or throngh
subscription that identifies pricing information for traded electricity. According to the
Companies, published information is available throu.gh a combination of such sources at
the Intercontinenta2 Exchange (ICE), New York Mercantife Bxchange (NYMEX), ICAP, and
Piatts (Co. Bx.1 at 4; Co. Ex. 4 at 8). Constellation agrees that these publications satisfy the

statutory requirement (Const. Ex.1 at 12).

OPAB subn►its that the Companies failed to show that the publications they cited
represent pricing for the volume of capacity and energy necessary to meet the load of the
Companies. Therefore, OPAE asserts that the publications cited are not adequate to meet
the need to establish a transparent price to provide 5S0 service going forward, as required
by statute (OPAB Br. at 4). IBU-Ohio agrees that the sources cited by the Coartpardes are
not adequate to meet the statutory requirement and "t actual transactional forward
pricing data, as opposed to broker quotes, must be available (IEU Ex.1 at 15).

5 Tttis deasion was the subject of a motion filed by Consbellation to suppiement ib reply br9ef. We fiind
that it would be prejudiciaf ta the oth+x parNee in thfs proreedU'g to grant Comvbelfatfon's motion, as the
other parties have had no opportonRy to xebut Constellation'a iaterpietation of the dedsion, given the
accaterabed schedule of this proceeding. Titerefore, the mMton will be denied.
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The Comrnission finds that the record in th9s proceeding does not demonstrate that
published sources of Information are publicalty available or available through subscription
that identify pricing infomiation for traded electricity, in accordance with the
requirements of Section 4928.142(B)(3), Revised Code. The testnnony in the record does •
not support a finding that pricing information is available from a single source which
represents aclual transactions for both peak and off-peak power and that such priang
information inciudes specific informatlon regarding the quantities of electricity traded in
such transactlons for the period specified In the statute I at 88-89; IEU Bx.1a at 15).
Based upon #he record in. this proceeding, we cannot find that the requlsite pricing
information is consisbently and reliably available.

C. Rate desien

With regard to the generation rate design proposed in the MRO appIicatian, the
Companies have proposed tariffs that are based solely on per kilowatt hour (kWh)
charges, as opposed to the existing tariffs which include demand cherges and a declining
block sh'ucture. The Companies state that this change in rate design will remove

disincentives for energy efficiency measures because the d.eclining block rates will be
etiminated. Furthermore, the applicants propose that seasonal prieing, which witl be fixed
and based on the seasonality characterlstics observable in historical locational marginal
prices, be applicable to aA S6Q generation charges. The Companfes believe that seasonal
pricing, which witl apply to all residential and generai service tariffs, wiIl aend more
appropriate price signals to customers, thereby encouraging customers to reduce usage
during higher priced summer periods (Co. Ex, 4 at 5-6 and 19).

Nucor states that the elimination of FirstBnergy's current rate design wilt result fn
significant rate increases for customers. Despite these increases, Nucor states that the
Companim have done nothing to mitigate,the rate shoclc to customers (Nucor Bx.1 at 7-9).
OnmiSowre agrees with Nucor that customers' options, such as time-of-day pricing,
interruptible and economic development rates, and Incentfves for customers related to
energy use and efficiency, must be required as part of the MRO (OmniSource Br. at 2;
Nucor Ex. 1 at 7). T.ikewise, Kroger comments that the Companies' proposed rate design
fails to account for titne-of-use differences between customer classes ia allacating
geneiation costs. According to Kroger, this deficiency will result in crosa"subsidization
because there wiIl be no recognition in the rates of the fact that some customer classes have
a higher portion of usage in lower-cost, off-peak perloda that otlxer custras.er claasses
(Kroger Ex.1 at 5).

The Consumer Advocates maintain that the MRO should be modified regarding
interruptibie. service in order to reduce the procurement costs for customers served by the
Companies. According to the Consumer Advocates, a well-designed load response
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program could provide benefits as part of the MRO process by reducing the demand that
bidders would have to meet. Under the Consumer Advocates' proposal, credits for
interruptible customers, once an effective interruptible program is developed, should be
paid by all customers who are combined with the in.tenvptible customers for bidding
purposes (Con. Adv. Br. at 5).

OCC disagrees with the Companies' proposal to eliminate demand components in
non-residential retail generation rates. OCC believes that the elhninaiaon of historic
demand charges from all non-residential generation tariffs witl encourage an inefficient
demand for, and use of, generation resources. According to OCC, this weakness in the
rate design of the retaB generation rates will be recognized by bidders in the CBP and will
result in higher bids. C7CC does not believe that the seasonality factor proposed by the
Companies provides enough control over the growth in demand; thus, OCC recommends
that the demand components be re3ntroduced before any bidding takes place. OCC
recommends that, in future auctions, niandatory real-time pricing for large customers,
rather than demand charges, should be considered as a preferred pricing mechanism
(OCC Ex. 1 at 5-7). The Consumer Advocates believe that the CommissSon should
encourage advanced metering infrastructure to attain this goal (Con. Adv. Br. at 5).

The Companies disagree with OCCs proposal to maintain demand components for
non-residential customers, stating that introducing demand charges means that higher-
than-average load factor customer could pay lower-than average S5D generation charges,
and conversely lower-than-average load factor customers could pay higher-than-average
charges. The result, according to the Companies, is that the lower-than-average customers
would have an incentive to shop in comparison to the higher-than average customers.
Therefore, the Companies argue that the level of shopping would be influenced by rate
design, rather than cost. The Compardes also believe this would lead to under-recovery of
costs by the Companies and higher reconciliation costs for customers (Co. Ex. 9 at 5).

In response to the intervenors' overall criticiams of the rate design, the Companies
maintain that inclusion in the retail rates of cost components, e.g., demand, time•of-day, or
interruptible components, other than seasonal and voltage-based cost di{feresm, would be
arbitrary and could not be designed to match the costs incurred by the Companies.
FirstEnergy maintains that there is no reasonable way to quantify demand, time-af-day, or
Interruptible components for aA winning bidders in the aggregate and no way to know
whether suppliers have included such components in their bids. In addition, the
Companies note that, if the retail rate for a certain class of customers is reduced as a result
of the suggested modifications by the intervenors, such a reduction would have to be
made up by increasing the retail rate for otkier classes of customers (Co. Ex, 9 at 4-5).
Finally, the Companies point out that the arguments raised by the intervenors regarding
the rate design are more of an attack on SB 221 and not the Companies' proposal. The
Companies emphasize that their proposal is for an M and, if customers believe that they
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can get a better rate based on their particular cixxumstances, they are free to obtain those
rates in the competitive market (Co. Br. at 4-5).

FirstEnergy argues that there is noth9ng in Section 4928.142, Revised Code, which
requires the use of time-of-day rates or interruptible rates in market rate offers. However,
there also is nothing in Section 4928.142, Revised Code, which diminishes the
Commission`s existing authority over rate design or duty to ensure the availability of
reasonably priced eleclric service. 9ection 4928.142, Revised Code, simply provides a new
mechanism for the determination of the amount of generation rates and exprewly
autharizes the Commission to prescribe retail rates; it does not speak to how such rates are
designed or allocated among customers.

The Conunission notes that the policy of the state, as codified in Section 4928.02,
Revised Code, requires the Commission to ensare the availability of unbundled and
comparable retail electric service that provides customm with the supplier, term, prlce,
condition.s, and quality options they elect to meet their respective needs. Further, SB 221
amended Section 4928.02, Revised Code, to specif'ically include the promotion of time-
differentiated pricing as a policy goal of this state. FirstBnergy has not demonstrated how
its proposed rate design advances these policy goals. In fact, the record clearly indicates
that FirstEnergy could have proposed a rate design wiuch would advance these goals.
The Conun9ss'ron agrees with IGroger that time-of-day rabes would recognize that some
customers have a higher proportion of usage in lower-cost, off-peak periods (Kroger Hx.1
at 5). Ukewise, the record demonstrates that inberruptible rates can be used to reduce
generation and transmission capacity needs (Nucar Ex. 1 at 11). Moreover, the
Commission notes that FirstEnergy has not demonstrated that time-of-day rates or
interruptible rates are impractical or cannot be implemented as part of a competitive
bidding process (Tr. I at 159; Tr. V at 21). In fact, the record in this proceeding
demonstrates that FirstEnergy inciuded both time-of-day rates and interruptible rates in
its prior request, in Case No. 07-796-EGATA, for a competitive bidding process (Nucor Ex.
1 at 5, 10). Therefore, because the Commission finds that PirstEnergy has not
demonstraied that its proposed rate design advances the state policies enumerated in
Section 4928.02, Revised Code, the proposed rate design should not be adopted and
approved by the Commission

D. Riders

The Companies propose a non bypassable cost recovery true•up ieconcliaYion
mechanism (Rider CRT) which will be applied quarterly to the retail price in order to
account for the differences between the S90 generation service revenues and the S50
supply costs during the prior quarter (Co. Ex. 4 at 19 20; Co. Ex. 2 at 5-6). In addition, the
Companies propose that Rider CRT be used to recover certain incremental ecpensses
associated with the implementation of the CBP. As explained in the applicatiori, these
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in.cxemental charges include: the CBP expenses perrnitted by Section 4928.142(C), Revised
Code, that are not recovered through the tranche fees paid by the SSO suppUers (including
fees and expenses associated with the independent third party and any consultant hired
by the Commission); actuai uncollectible expense amounts related to the provision of SSO
generation service; and the deita n>venues for special contnacls both those remahsing after
December 31, 2008, and those approved by the Commission after January 1, 20g19, i.e., for
e^onomic deveiopLlent and energy efficiency schedules, governmentat special contracts,
or unique arrangements (Co. Ex. 4 at 19-21, Ex. 3 at 4). SpecificaAy, fuR recovery of the
total 950 revenue requirements wiU be ensured through the application of two separate
Rider CRT charges (Rider CRT1 and Rider CRT2). Rider CRT1, which wi8 be recovered
from all customers of the Companies, wiIl reconcile aggregate SSO revenue requirements
for the Companies with the associated SSO generation revenues. Rider CRT2, which will
be recovered anly fiom Cfi[ customers, will include the revenue variance aseoeiated with
C'EI's speciai contract customers remainiing after December 31, 2008 (Co. Ex. 4, Ex. C at 3).
The Companies propose that the avoidable generation charges will be equal to the
customer s SSO generation charge (Co, Ex. 2 at 9).

OPAE believes that Rider CRT is not justified and that the °costs" it contains are not
costs incurred by the Companies; therefore,,OPAB urges that Rider CRT be rejected
(OPAE Br. at 910). Staff, ConsteAation, and Dominion argue that aIl of the generation-
retated charges should be avoidable by shopping customers (Staff Fx. 3 at 3; Const. Ex.1 at
23; Dom. Br. at 5). Furthermore, Dominion points out that the CBP pertains to wholesale
eompetition, not retail competition; thus, Dominion argues that these costs should be
recovered through the price paid by the SSQ generation supply customers and not
shopping customera (I)om. Br. at 5-6). OEG argues that, if the Companies' MRO is
approved and they are allowed to outsourx.,e aB POLR responsibiIity and risk to third
parties for supplying the non-shopping load, then the Companies will not incur any POI1t
costs because all POLR costs wi12 be reflected in the retail mark-up or the FERC-regu]ated
market generation rates. Therefore, OEG insists that consumers who elect to shop should
not have to pay the Companies any POLR charges (OEG Ex. i at 20).

As pointed out by the Consumer Advocates, the Companies must allow net
meterers on their systems and must credit net-meterers with the excess generati.on they
contribute to the systems; therefore, any bundiing of non-generation charges with
generation charges must be addressed in crediting net-meterers for their contribution to

the system. The Consumer Advocates submit that, either the Companies must create a
means to take the transm.ission charges out of the bids or they must credit net-meterers
with the fuli service bundle. Accordingly, the Consumer Advocates recommend that the
Companies apply a reconciliation adjustment to the credits given net-meterers for their
contributions to the distribution sysiem. (Con. Adv. Br. at 13).
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OEG agrees that, with the exception of the delta 'revenues, the generation-related
charges contained in the CRT should be avoidable. Specifically, with regard to the delta
revenues, OEG believes that these revenues can be non-bypassable; however, OEG
believes that it is critical that the Commission formally approve in a separate docket each
transactfon that results in delta revenues irt order to avoid the possibility of undue
discrimination (OEG Ex. 1 at 21). Staff advocates that the delta revenues should be
removed from Rider CRT and that recovoy for delta revenues should be placed in a
separate rider. In addition, Staff states that the Companies should be required to apply to
recover any delta revenues in accordance with the Commission rules (St•aff Ex. 3 at 3).

OCC and Cleveland disagree with the Companies' proposal pertaining to the
handling of lost revenues resulting from special contracts through Rider CTR (OCC Ex. 3
at 9; Cleve. Ex. A at 7). Cleveland states that, as proposed by the Compan.ies, Rider CRT
allows them to recover 100 percent of non-quantified, unidentified, and uncontrolled delta
revenues and costs related to alternative energy resources without any review by the
Commission or interested parties (Cleve. Ex. A at 7). The Consumer Advocates maintain
that the Companies have failed to establish a market-based SSO for CEI's special contracts
customers. The Consumer Advocates state that FirstEnergy and not the customers should
be responsible for the delta revenues (Con. Adv. Br. at 8-9). OCC points out that, prior to
this Gling, FirstEnergy's shareholders contributed to the recovery of delta revenues.
Therefore, OCC advocates that the Commission should not allow any more that 50 percent
of the delta revenues to be recovered from customers who do not have special contracts
(OCC Ex.1 at 10). Similarly, Kroger's witness Higgins believes that the recovery of delta
revenues is inconsistent with the adoption of an MRO and that any costs of special deals
made by the Companies should be absorbed by First$nergy and not subsidized .by the
customers (Kroger Ex. 1 at 6).

The Companies insist that Rider CRT is consistent with the statute which allows the
Companies to recover generation-retated costs through a receatciliation mechanism, Rider
CRT. The Companies point out that most of the parties do not appear to dispute that
certain items inrluded in Rider CRT, i.e., the cost of recovering revenue variance,
conducting the CBP, uncollectible expense, and delta revenues, should be reooverable; the
dispute is whether shopping customers should also pay these charges (Co. Br. at 4-5). The
Companies disagree with the proposal that all of the generation-related charges in Rider
CRT should be avoidable. Specifically, with regard to Staff's proposals that the differenoe
between purchase power expenses and retafl generation revenue, as well as the fines and
damages related to the auction, should be bypassable. The Companies argue that, if
customers are allowed to shop and avoid such charges, there would be a shrinking pool of
customers from which to recover such cost. Thus, the Companies state that they would
bear the risk of not recovering all of the costs of procuring generation. In response to the
proposal that uncollectible costs in Rider CRT should be avoidable, the Companies state
that, if the proposal is adopted, customers taking service from third-party suppliers would
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avoid sharing In the cost of the state policy provision which protects at-risk population
(Co. Ex. 9 at 9-11).

FirstEnergy states that Rider CRT keeps the Companies revenue neutral. On
rebuttal, the Companies state that they are entitted to recover their fuA coste of power
supply procared in the MRO process and, if they do not recover such costs for the
customer that has an approved reasonable arrangement, then such dplta revenue should
be recoverable from all customers. The Companies submit that, if they are not allowed to
recover the delta revenues, they would be denied the opporttxnity to earn a reasonable rate
of return (Co. Ex. 9 at 6-8).

The Commission finds that Rider CRT should not include reeovery of delta revenue
for the CEI special contracts which were extended beyond Uecember 31, 2008, in the RCP
case, Case No. 05-1125-11GATA. There is no evidence in the record that this provision was
including recovery of delta revenue after December 31, 2008 (Tr. V at 35-42). In fact,
FirstEnergy's witaess Ridmann testified that there was no provision in the stipulation
approved by the Commission in the RCP case for recovery of delta revenues after
December 31, 2008 (Tr. V at 39). Furtkw, there is no provision in Section 4925.142, Revised
Code, which permits the recovery of delta revenue for contracts entenad into prrior to the
implementation of the MRO.

Moreover, the Commismon agrees with Staff witness Fortney that the delta revenue
recovery for future special or unique arrangements should be made by a separate rider.
Further, once delta revenue recovery is removed from Itider CRT, aD remaining aspecis of
Rider CRT relate to generation (Staff Sx. 3 at 3). Thus, the Commiasion finds that Rider
CRT should be avoidable for customers who shop.

The Companies propose four other riders. Two of the proposed riders only apply
to CEI customers. The regalatory transition charge rider (Rider RTC) wilI apply to CBI
customers only through December 31, 2010, in accordance with the Compariies' RC'p (Co.
Ex. 4 at 21). The Companies submit that SB 221 allows for the continuaticm of this
transition cost recovery-as provided for in the current RCR Rider RTC will begin January
1, 2009, and will be updated around May i, 2009, to account for the reductiouts called for in
the I2CP. The secoiid rider applicable to CEI custameis from January 1, 2009, through
April 30, 2009, is the distribution service rider (Rider DSI). As explained by the
Companies, Rider DSI is necessary to provide for application of distrlbution charges to
CEI for the designated period, since the distribution rates for CEI customers do change
under the Companfes' proposal in In the Ivlratterof the ApErlieatron of FerstEnergy forAuthority

to Increase Ratesfor Distn'hution Service, Case No. 07-551-EL-AIR, untIl May 1, 2009 (Co. Ex.

2 at 7-8; Co. Ex. 4 at 22).
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Tite proposed grandfathered contracts rider (Rider GRC) is applicable only to
certain customer facitities under a special contract entered into pursuant to Section
4905.31, Revised Code, and entered inta prior to Janu,aty 1, 2001. Finally, the Companies
propose a deferred transrnission cost recovery rider (Rider DTC). According to the
Companies, Rider DTC is necessary to recover certain defe,rred incremental transmission
and ancillary service-related costs, as well as the recavery of such deferrals, in accordance
with the Commission's decision in Case Nos. 04-1931-EIPAAM and 04-1932 EL-ATA. The
Companies explain that recovery of these deferrals began January 1, 2016, and, under
Rider DTC, will continue from January 1, 2009, through December 31, 2010 (Co. Ex. 2 at 7-
8; Co. Ex. 4 at 22).

The Commission notes that no party opposed FlratFynergy's proposals concerning
Rider RTC, Rider DSI, Rider GRC, and DTC. However, it is usmecessary for the
Commission to reach a decision on these riders in light of the fact that the Commission is
not approving Fin>tEnergy`s application at this time.

B. Renewable energyf energy efficiency at^^peak demand n:duction
requiremenA

Sections 4928.64 and 4928.66, Revised Code, set forth reqn.irements tbat electric
utilities must comply with regarding alternative energy portfolios, energy efficiency, and
peak demand reduction In their application, the Companies propose that any
requirements for meeting renewable energy requirements will be acltieved through a
separate request for proposal during 2009 so that alI such reyuinements will be met by the
end of 2009. According to the instant application, the renewable energy resources will be
in the form of renewable energy eredits and the cost witl be passed on to cusWrners. The
Companies intend on pursuing their plans for rneeting the targets pertaining to load
reductions and energy efficiency through programs that are separate from this application
According to the Companies, no specific requirements related to advanced energy or
advanced energy technologies are applicable during the time pesiod contemplated by the
initial CBP under this application (Co. Ex. 4 at 29).

It is the understanding of IEU-Ohio that customer-sited capabilities must be set
forth by the Companies in their MRO proposal in order to meet the alternative energy
rewuroe, energy ef6ciency, and peak demand reduction portfolio requirements in SB 221.
IEU-Ohio points out that FirstEnergy did include provisions dealing with customer-sited
capabilities in its F5P case, which was filed contemporaneousiy with ihis case ('iELI $x. I at
6-7). OPAE agrees and recommends that FirstEnergy consider an integrated procurement
plan whereby the impact of varlous cost-effective demand side nianaagement programs are
considered as substitutes for some portion of the traditional generation supply contracts
(OPAE Ex. 1 at 34-35). In addition, Nucor notes that interruptible rates, which are not
proposed in the MRO application, are critical to meet the broad demand mponse policy
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objectives of SB 221, as well as the peak demand reduction targets in the statute; therefore,
Nucor avers that the Coaunission should require that customers be allowed to take service
under interruptible rate options (Nucor Sx.1 at 12).

The record in this case demonstrates that FiratEnergy has not included in its
application a proposal for compliance with the renewable energy reqaireunents 9n Section
4928.64, Revised Code (rr. I at 81). The Commission finds that the Companies' application
for an MRO cannot be approved in the absence of a propsosal for compliance with the
renewable energy requirements of Section 4928.64, Revised Code. The Commission notes
that Section 4928.14Z, Revised Code, which aIlows electric utilities to apply for MROs, and
Section 4928.64, Revised Code, which provides renewable erbergy nequirements for electric
utd.tties, were enacted together as part of SB 221. Reading these provisions together, it is
clear that the General Assembly Intended for the Comnl9ssion to consider the utility's
proposal for addressing the renewable energy requirement in the context of considering
the utility's application for an MRO.

In addition, the Commission notes that Section 4928.02, Revised Code, states that it
is the poltcy of this state to protect at-risk populations in considering the implementaHon
of new advanced energy or renewable energy resources. By attempting to sever the
Commission's consideration of its MRO from the consideration of its proposal for
compliance with the statutory renewable energy resource requirements, FirstEnergy's
application has the potential to frustrate, rather than advance, this policy goal of the state.

Moreover, by failing to include the proposal to meet the renewable energy
requirements as part of its application for an MRO, FirstFsnergy preciudes the possibility
that generation based upon renewable energy could be part of the wlnning bidder's
portfolio in the CBP. tnstead, Fir.stEnergy assumes that the only means of ineeting the
renewable energy requirement will be through the purchase of renewable energy credits,
with the cost of such credits being passed through to consumers.

Likewise, the Commission finds that FirstEnergyrs application for an MRO cannot
be approved in the absence of a proposal by the Companies for compliance with the
energy efficiency and peak demand reduction requiremennts of Section 4928.66, Revised
Code. The Commission further notes tliat SB 221 amended the policies of the state,
codified in Section 4928.02, Revised Code, to specifically enumerate DSM, time-
differentiated pricing, and implementaHon of AMI as poifcies which should be promoted
by the Commission, These provisions were all enacted as part of SB 221, and it is clear that
the General Assembly intended for the Commission to consider an electric utility's plan
for compliance with the energy efficiency and peak demand reduction requirements in
conjunction with the consideration of its application for an MRO.

F. Other issues
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The Companies have also developed contingency plans in the event one or more of
the winning bidders repudiate the Master 860 Supply Agreement prior to the beginntng
of the deItvery period, or if one or more SSO supplier defaults during the delivery period
(Co. Fx.1 at 14-15; Co. Fx. 4 at 26). Constellation supports the contingency plans proposed
in the MRO (Const. fix.1 at 4). IEU-Ohio notes that, in the event of these types of defaults,
measures shoutd be taken to offset the costs being passed on to retail customers (fBU Sx.1
at 22). The Consumer Advocates betieve that increased oversight by the Comxdssion
should be applied to circumatances where a winning bidder fails to provide service and
the Companies should not have unfettered discretion to determine how they will acquire
replacement tranches (Con. Adv. Br. at 11). Consbellation also recommends several
changes to the propose S50 Master Supply Agreement (Corst. Ex.1 at 29).

In light of the fact that FlrstBnergy's application is not being approved at this time
for the reasons discussed above, the Convnission finds that it is unneoessary, to reach these
additional issues. The Commissfon d'uects FirstFsnergy, in the event it chooses to continue
to pursue an MRO, to carefully consider the revisions to the Master 890 Supply
Agreement proposed by the parties. In addition, the Commission notes that FirstEnergy
has fatied to meet the requirements of some of the Commission's rules issued in Case No.
08-777-EL-ORD. Therefore, if FirstEnergy pursues an MRO in the future it will be
required to comply with the rules adopted by the Commission in Case No. 08-777-EL-
ORD, once such rules become effective.

N. CONCLUSION

Upon review of FirstEnergy's MRO application, taking in consideration the
requirements established by SB 221, the Commission finds that the MRO application can
not be approved as fiied. In the event FirstHnergy decides to continue to pursue an MRO,
FirstEnergy is directed to pmvide a sufficient demonstration to address the concerns we
have noted hereiri.

FINDINCSOF FACT:

(1)

(2)

(3)

On July 31, 20M, FirstEnergy filed an application for an ivfRO
in accordance with Section 4928.142, Revised Code.

Oiz August 18, 2008, a tecluSlcal conference was held regarcii,nng
FirstBnergy`s application and on August 25, 2008, a prehearing
conference was held in this matter.

On September 15, 2008, iatervention was granted to; OEG;
OCC; ICroger; OEC; IBU-Ohio; OPAE; Nucor; NOAC;
Constellation; Dominion; OHA; Citizens' Coalition; NRDC;
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Sierra Club; NffivtA; Integrys; D3rect Energy; City of Akron;
OMA; PPL; Cleveiand; NOPHC; OFBF; American Wind
Association, Wind on Wires, and Ohio Advance Energy;
Citizens; OmniSource; Material Sciexwes; OSC; COSS; Morgan
Stanley Capital Group; and Commercial Group.

(4) The hearing commenced on September 16, 2008, and concluded
on September 22, 2006.

(5) Briefs and reply briefs were filed on October 6, 2008, and
Cdober 14. ZUO$, respectively.

CONCLUSITO S^gF LAW:

(1) The Cornpanies are public utilities as defined in Section
4905,02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

(2) The Companies` application was flled pursuant to Section
4928.142; Revised Code, which authoriaea the electric utllittes
to file an MRO as their SSO, whereby retai2 elechic generation
pricing wIli be based upon the results of a CBP.

(3) Paragraphs (A) and (B) of Section 4928.142, Revised Code, set
forth the specific requirements that an electric utility must meet
in order to demonstrate that the CUP and the MRO proposai
comply with the statute.

(4) Section 4928.142(A)(1), Revised Code, requires that an MRO be
deternlined ttirough a CBP that provides for:an open, fair, and
transparent competitive solicitation; a clear product definition;
standardized bid evaluation criteria; oversight by an
independent third party; and evaluation of subanitted bids
prior to selection of the least-cost bid winner or winners.

(5) Section 4928.142(B) requires that an MRO application detail the
electric utilities' proposed compliance with the CBP
requ3reementg and tiie Coeainission's g°ules, ard denconstate:
membership in an RTO; the R1Y3 has a market-monitor
function and the ability to take aciions to identify and mitigate
market power and the distribution utility market conduct; and
that there is a published source of information that identifies
pricing for on- and off-peak energy products that are contracts
for delivery beginningat least two years in the future.
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(b) Section 492$.142(B), Revised Code, provides that a utility may
file its application for an MRO prior to the effective date of the
Commission rulea required under the statute; however, as the
Commission determines necessary, the utility shaD.
immediately conform its filing to the rules upon the rules
taking effect

(7) In keeping with Section 4928.142(A)(1)(a), Revised Code, the
competitive solicitation proposed by FirstEnergy should not be
approved.

(8) The application does not provide a clear product definition fn
accordance with the requirements of Section 4928.142((A)(1)(b),
Revised Code.

(9) The application does not meet the statutory requirement for
standardized bid evaluation found in Section 4928.142(A)(1)(c),
Revised Code.

(10) The application does not meet the statutory requirement for
oversight by an independent third party found In Section
4928.142(A)(1)(d), Revised Code.

(11) The appliration meets the statutory criterion regarding
evaluation of proposed bids found in Section 4928.142(A)(1)(e),
Revised Code.

(12) FirstEnergy has fulfilled the requirements of Section
4928.143(E)(1), Revised Code, requiring membership in an
RTO.

(13) FirstEnergy has not demonstrated that the application meets
the requirements of Section 4928.143(BX2), Revised Code,
pertaining to the market monitor function.

(14) FirstTsnergy has not demonstrated that a source of fnformation
is available for pricing of traded electridty, in accordan,ce with
the req^oairerce.nts of Section 4928.142(8)(3), Revised Code.

(15) The rate design included in the application cannot be approved
because FirstBnergy has not demonstrated that the proposed
rate design advances state policies.
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(16) Rider CRT should not inciude recovery of delta revenue for the
special contracts and all remaining aspects of Rider CRT
relating to generation should be avoidable. The delta revenue
recovery for future special or unique arrangements should be
made by a separate rider.

(17) The applfcation for an MRO cannot be Epproved in the abseace
of a proposal for compliance with the renewable energy
requirements of Section 4928.64, Revised Code, and a proposal
for compliance with the energy efficiency and peak demand
reduction requirements of Section 4928.66, Revised Gode.

(18) In the event FirstFnergy choose.s to continue to pursue an
MRO, It should consider the revisions to the Mssber SSO
Supply Agreement proposed by the parties.

(19) If FirstEnergy continues to pursue an MRO, it will be required
to comply with the rules adopted by the CommisKon in Case
No. 08-777-ELORD, once such rules becom® effective.

It is, therefore,

ORDERED, That FirstEnergy's application for approval of its proposed MRO is not
approved for the reasons set forth in this opinion and order and, irr the event FiratLn.erBY
elects to pursue an MRO, FirstEnergy is directed to provide a sufficient clemonstration to
address the specifi.c concerns noted herein. It is, further,

ORDERED, That Constellation's motion to supplement its reply brief be denied. It

is, further,
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ORDERED, That a copy of this opinion and order be served on all parti.es of record.

TFg puBuC UrXnMSCOM1vII.SSTQN OB OHIO

CMTP/GAP/vrm

Entered In tthe Journat

NOV 2 5 20D8

Rene6 1.lenkiris
SeaEtary
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