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STATEMENT OF THE CASE AND FACTS

Amicus Curiae, the OPAA adopts the statement of the case and facts as presented by the

Appellant the State of Ohio.

ARGUMENT

PROPOSITION OF LAW

'THE COURT OF COMMON PLEA S LACKS .IiJRISDICTION TO
GRANT AN UNTIMELY CRIM. R. 29(C) MOTION FOR
ACQUITTAL BECAUSE CRIM. R. 45(B) BARS "ANY ACTION"
NOT EXPRESSLY PROVIDED FOR BY CRIM. R. 29(C), AND
ANY ORDERPURPOR l ING TO GRANT ACQUITTAL OUTSIDE
OF THE CONFINES OF CRIM. R. 29(C) IS VOID AND
UNENFORCEABLE.

Amicus Curri.ae, the OPAA contend that the Ninth District Court of Appeals eiTed in

upholding the trial court's recousideration of appellee's motion for acquittal outside of the time

linuts prescribed by Critn. R. 29. Specificatty, the Ninth District Court of Appeals'Cailed to Lake into

consideration the plain language of Crim R, 45(B), which elearly exclndes any enl.argement of tinie

with respect to Crim. R. 29 motions.

Crim R. 29(C) provides:

If a jury returns a verdict of guilty or is discharged without having
returned a verdict, a Lnotion for judgnient of acquittal may be made
or renewed within fourteen days after the jury is dischaaged or within
such further time as tlhe court may fix during the fourteen day period.

In the present case, appellee filed a renewed judgnient o C aequittal motion in compliauce with

Crim. R. 29 on November 9, 2000. State i). Ross, 9ih Dist. App. No. 21906 at 9[4, 2009-Ohio3561.



The trial court denied this motion on Septernber 10, 2003. Id. at T 6. Appellee then began to raise

"supplemental" arguments for grautnig hitn judgment of acqnittal. On November 6, 2003, appellee

filed a Supplernental Motion in. Support of Renewed Motion for Judgment of Acquittal Pursuant to

Ohio Crim. Rule 29 and on November 26, 2003, appellee filed a Second Supplemental

Meinorandmn in Support of Renewed Motion f'or Judgment ol' Acquittal Pursuant to Ohio Criro.

Rule 29. Id. at T7. On December 22, 2003, the trial court granted appellee's "supplemental"

motions for judgment of acquittal. This action is clearly contrary to the timc constraints set forth in

Crini R. 29(C).

In Carlisle v. United States, 517 U.S. 416,116 S.Ct. 1460, the Supreme Court of the United

States held that "[t]he District Corut had no authority to gXant petitioaer's motion for judgment of

acquittal filed one day outside the Rule 29(c) time limit." Id. at syllabus. Tn Carlisle, after a jury

reached a guIlty verdict and was discharged, Carliste filed a Motion for Judgeinent of Acquittal

Pursuant to Federal of Criminal Procediu-e 29(c). Id. at 418. Federal Rule of Criminal Pr-ocediu-e

29(c) provides that a judgment of acquittal may be made or renewed within seven days of the jury

being discharged or within a time frame fixed by the court. Id. Carlisle filed his motion one day

outside of the seven day thne limit. Id. `I'he District Court denied C.arlisle's motion then, at a later

date, reversed its r-uling. Id. The Sixth Circuit. Court of Appeals reversed the decision of the District

Court, finding that a disth-ict court does not have jurisdiction to grant an antimely motion for

judginent of acquittal. Id. at 418.

The Supreme Court of the United States upheld the decision of the Sixth Circuit fmding that

"[a] iule permitting a party to submit and prevail on an untimely motion for judgment of acquittal

is `inconsistent' (or not `consistent') with Rule 29's 7-day filing lintit; and the question of when a
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rnotion for judgrnent of acqtuttal may be gi-tmted does not present a case `not provided for' by Rute

29; and Rule 29 is the `controllnlg law' govei-ning this question." Id. at 425. The court reasoned that

"[pletitioner's proposed reading wotild create an odd system in which defense counsel could move

for judgment of aequittal for only seven days after thejury's discharge, but the court's power to enter

such a judgment would linger." Id. at 422.

The holding of Carlisle should be applied to the case at bar. "Crnn. R. 29(A) and Fed. R.

Crim. P. 29 are virtually identical." State v. Bridgenian (1978), 55 Olrio St.2d, 261, 264, 381 N.E.2d

184. CrinL R. 29(C) and Fed. Criin. R. 29(C) are also similar. The only difference being a 14 clay

time period to move for judgtnent of acquittal in Crim R. 29(C) versus a seven day time period in

Fed. Crim. R. 29(C). Cctrlilse also applies in cases sucli as ttie present case where a motion for

judglnent of acquittal is untnnely filed after ai.n'r.strial has been declared and the jury diseharged.

See, United States v. Patel (N.D. 111, 2002), 2002 WL 31236298. The trial cotu-t in the present case

granted acquittal pursuaiit to Crim. R. 29(C) approximately thi-ce yeais after the mistrial, and over

two months after it had already denied acquittal under Crim. R. 29(C). Based on the holding in

Carlisle the court's judgment has no legal effect.

Appellee's "supplemental" motions cannot relate baek to his original tnnely filed motion.

In United States v. Gupta (C. A. 11, 2004), 363 F.3d 1169, a casc similar to appellee's, the defcndauts

filed motions to reconsider the district court's earlier denials of their motions for judgment of

acquittal one year after denial. Id. at 1172. The district court granted these motions. Id. The

Eleventh Cireuit Court of Appeals found that the district court was without jurisdiction to reconsider

its denial of the earlier motions for judgment of acquittal. IiI. The court held that "motioiis to

reeonsider or renew Rule 29 or 33 motions are not peinissible if they are filed outside the seven-day
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post-verdict period or outside an extension granted durnig that seven-day period." Id. at 1176.

In the present case, the trial court lacked jurisdiction to grant appellce's motions to i-econ sider

judgment of acquittal outside of the time period set forth in Crim. R. 29(C). 'The Ninth District

Court of Appeals reasoned that Crim. R. 57(B) allows the trial court to look to the Ohio Rules of

Civil Procedure since no rrde of crintinal procedure exists concernin.g the reconsideration of a Crim.

R. 29(C) motion The Court found that Civ. R. 54(B) allows for reconsideration of interlocutory

orders, therefore, the trial court was permitted to reconsider appellee's motion for jndginent of

acquittal. Ross at 9[ 17. This reasouing is obviously flawed, as Crim R. 45(B) specifically prohibits

the reconsideration of a Crim. R. 29 motion. The Ninth District Corift of Appeals eoinpletely

ignored Ciim. R. 45(B).

Crini R. 45(B) provides:

When an act is required or allowed to be performed at or withnl a
specified time, the court for cause shown may at any time in its
discretion (1) with or without Motion or notice, order the period
enlarged if application therefore is made before expiration of the
period originally prescribed or as extended by a previous order; or (2)
uponmotionpermit the act to be done after expiration of the specified
period, if the failure to act on time was the result of excusable neglect
or would result in injustice to the defe-ndaiit. The court may not
extend the thne for taking any action under Rule 23, Rule 29, Rule
33, and Rule 34 except to the extent and tmder the conditions stated
in them

This statute inakes it clear that the trial court clid not have the power to extend time or

reconsider appellee's Crim. R. 29 inotion for judgment of acquittal. The language of Crirn. R. 45(B)

clearly excludes Crim. R. 29 firorn the enlargernent of tinie provisions. The trial court was expressly

prolribited fiam extending the time period ofaia y actiorx imder Cr'trn R. 29(C) o utside of the fb urteen

day window. It appears the legislature intended to litnit the titne period during which a trial court
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can consider a Crim. R. 29 motion. Judge Cirigliarno was no longer pennitted to take any action

Lmder Crinn. R. 29(C) after he denied appellaut's motion for judginent of acquittal on September 10,

2003. Crim. R. 29 is the controlling r-ute of criminal procediue. Clearly, the Ninth district Court of

Appeals erred in applying Crim R. 57(B) to the present case.

The decision of the Ninth District. Court of Appeals timdemlines the need for finality in

judicial decisions. In State v. Szef'cyk (1996), 77 Ohio St.3d 93, 671 N.E.2d 233, this Honorable

Coiu-t explaiaed, "[o]ur holding today underscores the importanee of finality of judgments of

conviction. `[Plublic policy dictates that there be an end of litigation; that those who have contested

an issue shall be bound by the result of the contest, and that rnatters once tried shall be bonnd by the

result of the contest, and that matters once txied shall be considered forever settled as between the

parties.' * * * It is a rule of fnndamental and substantial ji stice, `of public policy and of private

peace,' which should be corciially regarded and enforced by the courts." Id. at 95 quothig Federated

Dept. Stores7nc. v. Moitie (1981), 452 U.S. 394, 401, 101 S.Ct. 2424, 2429. Criminal cases will

never be final if a trial court is permitted to reopen the case yezns after the time lihnit for a Crirn. R.

29(C) motion has passed.

Moreover, the Ninth District Court of Appeals decision puts a strain on judicial resources and

causes delay the ftnal disposition in criminal cases. "[A] s tane passes, the pecuGar ability which the

trial judge has to pass on the fairness of the trial is dissipated as the incidents and nuances of the ti-ial

leave his mind to give way to immediate business. It is iu the interest of justice that a decision on

the propriety of a trial be reached as soon after it has ended as is possible, and that decision be not

deferred until the trial's story has taken on the uncertainty and dinmess of things long past." United

States v. Gupta (C.A. 11, 2004), 363 F.3d 1169, 1174 cithig United State.c v. Smith, 331 U.S. 469,



67 S.Ct. 1330.

STATEMENT OF INTEREST OF AMICUS CURIAE

The Oliio Prosecuting Attorneys Association, OPAA, is an association of county

prosecutors in the 88 counties of the State of Ohio. In this matter, the OPAA supports

Appellant's, the State of Ohio's Memorandurn ni Support of 7urisdiction and urges this

Honorable Court to grant jurisdiction. The Ninth District Court of Appeals has created a

precedent which would allow a trial court judge to grant acquittal to a cri ninal defendant at any

point after conviction, thus, cmdermining the purpose of C-un. R. 29.

The Ninth District Court of Appeals did not adhere to the time lirnits prescribed in Crim.

R. 29(C) for granting a motion for acquittal and granted appellee's motion for reconsideration

outside of the fourteen day time period set forth in Crim- R. 29(C). The Court ignored Crim R.

45(B), which clearly states that the time for taking action under Crim. R. 29 inay not be

extended. Crini. R. 45(B).

If allowed to stand, the decision of the Ninth District Court of Appeals would put a strain

on judicial resources and delay the final disposition in c7iminal cases. Moreover, the decision of

the Ninth District Court of Appeals conflicts with Ohio's Rules of Criminal Proceduw-e. The

Coiut based its decision on Critn R. 57(B), whicli aIlowed the Court to look to the Ohio Rules of

Civil Procedure after reasoniug that no existing rtile of criminal procednre controlled

reconsideration of a Crim R. 29(C) 7notion. This holding clearly ignored CrimR. 45(B), which

prohibits extension of tnne for any action under Crim- R. 29.

Consequently, the Ohio Prosecuting Attorney Association supports the position of the
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State of Ohio, Appellant in this matter.

CONCLUSION

The Nhith District Court of Appeals did not adherc to the time limits prescribed in C'im

R. 29(C) for grautiug a motion for acquittal and granted appellee's motion for reconsideration

outside of the fourteen day time period set fortli in Criua. R. 29(C). The Corut clearly ignored

Crim. R. 45(B), which prohibits exteilding the time for taking action ander Crim. R. 29. The

Ohio Prosecuting Attorney's Association agrees wit.h Appellant-State of Ohio that this Court

should reverse the decision of the NinitJi District Conrt of Appeals.

Respeetfully sulnnitted,

TFIOMAS L. SARTINI (0001937)
PROSECU'I'ING ATTORNEY

S'itelley M. PrAtt (0069721)
Assistant Prosecutor
Ashtabula County Prosecutor's Office
25 West Jefferson Street
Jefieison, Ohio 44047
(440) 576-3664 FAX (440) 576-3600
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a ti-ue copy of the foregoing Memorandum ha

Support of Jurisdiction has been served via ordinay U.S. Mait, postage prepaid, this 21 °` day of

April, 2010, upon WIL.LIAM D. MASON, Cuyahoga County Prosecutor and MATTHEW B.

MEYER, Assistaut Prosecutiug Attoiney 1200 Ontario Street, 9" Floor,

Cleveland, Ohio 44113 and LAWRENCE J. WHITNEY, ESQ., 137 South Main Street, Suite-

201, Akron, Ohio 44308.

Assistant Prosecutor
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