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I. STATEMENT OF FACTS

On January 27, 2010, this Court certified two questions of state law pursuant to Supreme

Court Rule XVIII:

1. Does R.C. 3319.391 and Ohio Adni. Code 3301-20-01 violate the
Retroactivity Clause of Article Il, Section 28 of the Ohio Constitution?

2. Does R.C. 3319.391 and Ohio Adni. Code 3301-20-01 violate the Cont.ract
Clause of Article 11, Section 28 of the Ohio Constitution?

Respondents Cincinnati Public Schools and Mary Ronan (collectively, "CPS") respeclfully

submit that the Court should answer both questions in the negative.

A. R.C. 3319.391 and Ohio Adm. Code 3301-20-01.

Since 1993, teachers and other licensed employees of Ohio public schools have been

required to undergo criminal records background checks in accordanee with procedures specified

in R.C. 3319.39. In 2007, the Ol1io General Assembly enacted R.C. 3319.391 and extended ttie

criminal background check requirement to non-licensed employees. Sub. H.B. 190 (127th G.A.).

All current non-licensed employees of Ohio public schools were required to complete their

criminal records background check by September 5, 2008. Id.

Upon receiving the results of the criminal background checks, schools were required to

"release fronl employment" auy person who has been convicted or pleaded guilty to an ot3'ense

enumerated in R.C. 3319.39(B)(1)(a). See R.C. 3319.391(C). Schools were required to dismiss

persons convicted of an enumerated crime unless the person met the rehabilitation standards set

by the Ohio Department of Education ("ODE") pursuant to R.C. 3319.39(E).

The rehabilitation standards set by ODE were already established when the criminal

background checks were eYpanded to non-licensed employees in 2007. See Ohio Adm. Code

3301-20-01 (2007). The "rehabilitation factors" include, among others, the nature and

seriousness of the crime, the age of the individual when the crime was committed, and the
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conduct and work activity of the applicant before and after the criminal activity. Ohio Adm.

Code 3301-20-01(E)(2)(e) (2007). Although the rehabilitation factors are applicable to most

criminal offenses, ODE establislied a subset of the enumerated crimes that automatically

disqualified an individual from being employed at a public school. Ohio Adm. Code 3301-20-

01(G)(1) (2007). Such crimes included crimes involving violence, drug abuse, theft, or sexually-

oriented offenses. For those disqualifying offenses, ODE's rehabilitation factors did not apply.

Id.

B. CPS complied witlr the statute and regulations and required all of its

employees, including John Doe, to undergo a crirninal records backgronnd

checlts.

By September 5, 2008, CPS required all of its employees to submit to the required

criminal records background checks. CPS received the results of the criminal records check

around November 2008.

Petitioner John Doe was employed at CPS in a non-licensed position from 1997 to 2009.

(Amend. Compl., ¶ 5, Supp. 2) Doe's criminal records background check showed that lie had

been convicted of a felony drug trafficking offense under R.C. 2925.03. (Id. at ¶¶ 19-21, Supp.

20)

Drug trafficking in violation of R.C. 2925.03 is an enumerated offense undcr R.C.

3319(B)(1)(a) and a disqualifying offense under Olsio Adm. Code 3301-20-01(E)(1). Under the

ODE regulations in effect at that time, CPS was not allowed to consider any rehabilitation

standards with respect to Doe's drug trafficking conviction, and CPS notified Doe that his

employment would be terminated as required by Ohio law. (Id.) Doe was not allowed to return

to work, but CPS continued to pay Doe until all of his accumulated sick leave expired even

though it was under no obligation to do so. (Id.) When his sick leave expired, CPS released Doe

fi-om his employnient as it was required to do under R.C. 3319.391(C).

2
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C. Doe filed a lawsuit against CPS and ODE alleging breach of contract and
arguing that R.C. 3319.391 is unconstitutional.

Doe filed the underlying lawsuit in this case against CPS and ODE in the Hamilton

County Common Pleas Court. Case No. A0903419. Defcnclants removed the case to federal

court on Apri17, 2009. Doe. v. CPS, et ai., S.D. Ohio Case No. 1:09-CV-243.

Doe's complaint alleged a cause of action for breach of contract and claims under the

Ohio and U.S. Constitutions. (Amend. Compl. 111128-38, Supp. 21-22) Doe also clainred that

R.C. 3319.391 and Ohio Adm. Code 3301-20-01 (2007) violated his constitutional riglits under

the impairment of contracts clauses of the Ohio and U.S. Constitutions (Id. at ¶l( 39-50, Supp.

22-24), the cx post facto clause of the U.S. Constitution (Id. at ¶¶ 51-61, Supp. 24-25), the

retroactive laws clause of the Ohio Constitution (Id. at ¶¶ 62-70, Supp. 25-26), the due process

clause oi'the U.S. Constitution (Id. at ¶¶ 71-82, Supp. 26-27), and the eqnal protection clause of

the U.S. Constitution (Id. at ¶¶ 83-92, Supp. 27-28).

Doe filed a motion for a teinporary restraiiiing order and preliminary injunction to

prevent CPS from terminating his employment, which the fedcral district court denied. (Supp.

31-36) In May 2009, ODE filed a motion to dismiss Doe's complaint because the challenged

statute and regulation were not unconstitutional under any of Doe's theories. C:PS tiled a 7notion

for judgment on the pleadings, incorporating by reference ODE's arguments as to the

constitutiouality of the challenged statute and regulations. CPS further argued that it should not

be liable because it was required to terniinate his employment pursuant to state law.

Doe never responded to the CPS Defendants' motion for judgment on the pleadings, and

instead he filed a motion to certify Ohio constitutional questions to this Court. On November 16,

2009, the district court granted Doe's motion to certify questions to this Court. On January 27,

2010, this Court determined to answer the certified questions.

3
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D. ODE Revises Ohio Adm. Code 3301-20-01.

Although they are not at issue in this case, in August 2009, before the beginning of the

2009-10 school year, ODE issued revised criminal background check regulations for non-

licensed employees of public scltools. Under the revised niles, Ohio Adm. Code 3301-20-

01(2009) now only applies to teachers aaid other licensed employees. A new rule adopted by

ODE, Oliio Adn1. Code 3301-20-03 (2009), applies to non-licensed employees.

While some crimes are still considered by ODE to be "non-rehabilitative," the revised

regulation allows schools to consider the rehabilitation factors for some crimes that were

committed years ago. Under Oliio Adm. Code 3301-20-03(A)(6), sexually-oriented offenses are

considered non-rehabilitative. Murder and manslaugliter are considered non-rehabilitative, but

the rehabilitative standards may be considered for "other violence related offenses" occurring

more than twenty years prior to the criminal records background check. Id. The rehabilitative

standards may be considered for all "drug offenses" occui-ring more than ten years prior to the

criminal records check. Id. The standards may be considered for "tlieft offenses" occtiu-ring

more than ten years from the criminal records check. Id. The standards may be considered for

all other violations identified in R.C. 3319.39 occun•ing more than five years before the criminal

records check. Id.

Under the revised regulations, Doe would not be automatically disqualified from

eniployment in a public school because his drug abuse offense occurred more than ten years

ago. 1 Doe believes that under the revised regulations, he would be able to show that he has been

rehabilitated under ODE's standard. (Appellant Brief 4) IIe lias not, howevei, reapplied for

employment with CPS.

' Although Doe is eligible for employment under the revised regulations, if Doe's argument
prevails in this case the revised regulations would also be unconstitutional as applied to petsons
convicted of a felony prior to the effective date of the legislation.

4
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TI. ARGUMENT

CPS respectfully submits that the Court should answer both certified questions in the

negative. R.C. 3319.391 and Ohio Adm. Code 3301-20-01 (2007) do not violate the prohibition

on retroactive laws or the impairment of contracts clause in Article TI, Section 28 of the Ohio

Constitution.

Initially, it is noteworthy that statutes enjoy "a strong presumption of constitutionality."

State v. Cook (1998), 83 Ohio St.3d 404, 409, 1998-Ohio-291. "An enactment of the Gencral

Assembly is presurned to be constitutional, and before a court may declare it unconstitutional it

must appear beyond a reasonable doubt that the legislation and constitLriional provisions are

clearly incompatible." Id.

A. Proposition of Law No.1: R.C. 3319.391 and Ohio Adm. Code 3301-20-01
(2007) do not violate the retroactivity clause in Article II, Section 28 of the
Ohio Constitution.

The first certified question is whether R.C. 3319.391 and Ohio Adm. Code 3301-20-01

(2007) violate the proliibition on retroactive laws in the Ohio Constitution, whicli provides, °The

general assembly shall have no power to pass retroactive laws." Section 28, Article II, Ohio

Constitution. The Court applies a two-part test to determine whether a statute is

unconstitutionally retroactive. The Court first determines whetlier the General Assembly made

the statute expressly retroactive. Oiily if the legislature intended the law to apply retroactively

does the Court analyze whether the statute restricts a substantive right or is remedial. Here, R.C.

3319.391 (2007) is uot retroactive, and even if it is retroactive with respect to Doe's conviction,

the statute is remedial. It does not violate Art. II, Sec. 28.

5
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1. R.C. 3319.391 (2007) prospectively changed the conditions for
employment in public schools. It is not a "retroactive law."

It is we11-established that this Court will not address a question of constitutional

retroactivity unless and until the Court determines that the General Assembly expressly made the

statute retroactive. Hyle v. Porter, 117 Ohio St.3d 165, 2008-Ohio-542, ¶ 9. "A statute is

presumed to be prospective in its operation unless expressly made retrospective." Id. at ¶ 7. To

overcoine the presumption that a statute applies prospectively, a statute must 'clearly proclaim'

its retroactive application. Id. at ¶ 10.

In Hyle, the Court held that a statute prohibiting sex offenders from establishing a

residence witliin 1,000 feet of a school was not a'retroactive law." The Court reasoned that the

General Assembly did not clearly intend the statute to apply to a sex offender who bought a

home prior to the effective date of the statute. Id. at ¶ 24. Because the Court found Uiat the

statute was not retroactive, it was unnecessary to consider wliether the statute was

unconstitutional imder Art. 11, Sec. 28. Id. See also id. at ¶¶ 35-40 (O'Donnell, J., dissenting)

(finding that the statute was remedial and did not violate Art- II, See. 28 even if it was

retroactive).

Here, Doe concedes that R.C. 3319.391 applies to him. But the fact that Doe is now

required by statute to undergo a criminal records background check does not make this law

"retroactive." Rather, the statute provides a condition on non-licensed school employees that

applies prospectively oril y. When R.C. 3319.391 was enacted in November 2007, employees of

public schools were given until September 5, 2008 to submit to a criminal records background

check. The statute expressly allowed public schools to employ cwTent staff "conditionally,"

until the criminal records check was con-ipleted and the board received the results. R.C.

3319.39(B)(1)(c). The statute applies prospectively only: the only conduct prohibited (i.e.,

6
11736109.1



employing an individual after receiving a disquali t'ying criminal background check) occurs after

the effective date of the statute.

Nothing in R.C. 3319.391 prevents Doe from receiving the retireinent benefits that lie

earned while he was employed at CPS. Doe is presently receiving retirement benefits, altliough

he claims he is entitied to damages in the amount of the greater benefit he would have received if'

lie continued working. The fact that Doe is allowed to collect retirement benefits at all proves

that this statute does not appiy retroactively. "The statute does not apply to deprive Doe of

benefits that he earned during the years he was employed at CPS. The statute only applies

prospectively as a futtire condition on employinent in Ohio public schools.

Doe does not dispute that he was required to undergo a criminal backgroLmd check and

that CPS was compelled by R.C. 3319.391 to terminate his etnployinent. Rather, Doe argues that

the General Assembly and ODE had no right to place these new conditions on his enlployrnent

with CPS. If Doe's argument prevailed, no public body could ehange the conditions of

employment for a public employee without grandfathering in all current employees who were

not able to meet the new conditions. The Ohio Constitution does not compel such an absurd

resLilt.

With respect to Doe's employment, R.C. 3319.391 is not a retroactive law bai-red by Art.

Il:, See. 28 of the Ohio Constitution.

7
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2. To the extent R.C. 3319.391 imposed a new restriction on Doe's
conviction for drug trafficking , the statute is remedial, not punitive.

R.C. 3319.391 was not a retroactive law to the extent that it applied a prospective

condition on Doe's employment. 1'he only argiunent Doe can make with respect to retroactivity

is that the statute iinposed a new restriction on his 1976 felony conviction for drug traffickuig.

But as this Court held in State ex rel. Matz v. Brown (1988), 37 Ohio St. 3d 279, 281, 525 N.R.2d

805, "except w i t h regard to constitutional protections against ex post f a c t o laws, ... felons have

no reasonable right to expect that their conduct will never thereafter be made the subject of

legislation."

Art. TI, Sec. 28 of the Ohio Constitution "cloes not prohibit all increased burdeus; it

prohibits only increased punishment." State v. Ferguson (2008), 120 Ohio St.3d 7, 16, 2008-

Ohio-4824, ¶ 39. A statutory scheme that serves a regulatory or remedial purpose is not

punislmient and does not violate the Ohio Constitution even if its application to a past transaction

"bear[s] harshly upon one affected." IcI. "Consequences as drastic as deportation, deprivation of

one's livelihood, and termination of 6nancial support have not been considered sufficient to

transform an avowedly regiilatory measure into a punitive one." Id. (citing Doe v. Pataki (C.A.2

1997), 1201^.3d 1263, 1279).

In State ex rel. Matz v. Brown, this Court foresaw the instant set of facts, and explained

the "important public policy reason" for holding that non-punitive laws are not unconstitutionatly

retroactive:

[I]f Relator's theory were to prevail, no persori corrvicted of
abusing children could be prevented from school employment by a
later law excluding such persons from that employnient.

37 Ohio St.3d at 282 (holding that a statute that restricted persons convicted of a past felony

irom making a claiin on a crime victim fund was not unconstitutionally retroactive). In dicta, the

8
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Court approved the type of law at issue in this case. The Court repeated its admonition in Brown

in State v. Cook (1998), 83 Ohio St.3d 404, 412 1998-Ohio-291 (registration requirements for

sexually-oriented offenders do not violate Art. II, Sec. 28) and in Fergi,son, 2008-Ohio-4824 at ¶

34 (upholding even stricter registration and notification requirements under Art. 11, Sec. 28).

Here, there is an even stronger argmnent that the General Assembly's purposc for passing

R.C. 3319.391 was regulatory than in the sex offender registration cases. Unlike the registration

requirements, R.C. 3319.391 is not a criminal statute and no penalties are proposed for violating

the statute. Rather, the criminal background check requirement is a part of Ohio's code

provisions applicable to schools and is one of many code provisions that set the terms and

conditions of employment for administrators, teachers, and staff in Ohio's public schools.

Moreover, the inevitable public humiliation that results froni the sex offender notificaYion and

registration requirements is not present in the criminal backgrormd clieck statute. Indeed, all

criminal records checks produced pursuant to R.C. 3319.391 rnust be kept confidential and may

not be made available to any person other than the applicant who is subject to the check and

other necessary personnel at the school. R.C. 3319.39(D).

Any hardship that Doe suffered in this case was mitigated by the fact that he was on

notice of R.C. 3319.391 for almost one year before CPS received the results of his criminal

background check. Even after CPS learned of his criminal conviction, Doe was allowed to use

all bis sick leave before CPS terniinated his employment in April 2009. Nothing in the statute

prevented Doe from seeking other employment, including at Ohio's numerous private schools

where criminal background checks are not required. As of August 2009, ODE revised its

regulations and Doe was free to apply for reemployment with Ohio public schools.
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R.C. 3319.391 and Ohio Adm. Code 3301-20-01 (2007) were clearly designed to protect

Ohio public school children, and the certified question should be answered in the negative.

Because R.C. 3319.391 and the ODE regulation were regulatory, not punitive, the Court should

find that they do not violate the prohibition against retroactive laws in the Ohio Constitution.

3. The majority of courts to have considered the issue have held that
similar criminal baclcground statutes are not unconstitutionally
retroactive.

The cases from other jurisdictions cited by Amicus Curiae American Civil Liberties

Union (°ACLU") are inapposite. Two of the cases analyze criminal background check

requirements under a due process analysis. Cronin v. D'Leary (Mass. Super. 2001), 2001 WL

919969 (background check violatedplaintiffs' procedural due process); Nixon v. Pennsylvania

(Pa. 2003), 839 A.2d 277 (background check violated plaintiffs' substantive due process). 'I'he

certified questions presented here do not address procedural or substantive due process issues.

The tliird "case" cited by the ACLU is a declaratory ruling from the Michigan Department of

Community Health and does not provide any constitutional analysis that is relevant to the

certified questions.

The majority of courts that have considered whether employment restrictions on

convicted felons violate constitutional proliibitions against retroactive or ex post facto laws have

held that they do not. For example, in Deveau v. I3raisted (1960), 363 U.S. 144, the United

States Supreme Court held that it did not violate the ex post facto clause of the U.S. Constitution

for New York to pass a law prohibiting ex-felons from engaging in certain employment along its

waterfront. Id. at 160. 1'he Court reasoned that "[b]arring convicted felons [was] a familiar

legislative device to insure against corruption." Id at 159. The Court upheld the statute

reasoning that it was not intended to ptmish ex-felons, but instead "to devise what was felt to be a

muclrneeded soheme of regulation of the waterfront." Id. at 160.

10
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More recently, in Gillespie v. City of Indianapolis (S.D. Tnd. 1998), 13 F. Supp. 2d 811, a

police officer challenged a 1996 gun control law that made it unlawful for any person convicted

of domestic violence to carry a firearm. Id. at 814-15. The year before, Gillespie had pled guilty

to a misderneanor domestic violence charge. Id. Under the new statute, he would not be allowed

to carry a fireaini. Id. Consequently he would be fired from his job as a police officer. Id.

Gillespie claimed the statute violated the ex postfacto clause of the U.S. Constitution. Id. at

825-26. The Coiirt dismissed Giltespie's claim, reasonnig that the statute "only criminalizes

conduct occuiring after the effective date of the statute (i.e., possession of a firearm by donlestic

violence offender)." Id. at 826 n.l 1(emphasis added). The court also reasoned that the statute

was enacted lor remedial, not punitive purposes. Id. See also Ini'Z Longshoreman's Ass'n v.

Miami-Dade County (S.D. Fla.) 1999 WL 726883, *4 (An ordinance that denied port access to

individuals with recent criminal convictions did not violate the ex Post facto clause of the U.S.

Constitution because it "was clearly remedial." The ordinance was intended to increase security

at the port, not as a punislnnent to those with prior felony convictions.).

The majority of eourts to have considered this issue or similar issues have held that

legislatively imposed restrictions on the employment of convicted f'elons do not violate

constitutional principles forbidding retroactive laws.

B. Proposition of Law No. 2: R.C. 3319.391 and Ohio Adm. Code 3301-20-01
(2007) do not violate the impairments of contracts clause in Article II,
Section 28 of the Ohio Constitution.

The second certified question asks whether R.C. 3319.391 and Ohio Adm. Code 3301-

20-01 (2007) violate the impairments of contracts clause of the Oliio Constitution which

provides, "[T]he general assembly shall have no power to pass ... laws impairing the obligation

of contracts." Sec. 28, Art. 11, Oluo Constitution. The question should also be answered in the

negative.
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1. Doe's employment contract with CPS was not impaired by R.C.
3319.391.

initially, Doe's argument fails because he did not enter into his most recent enlployrrient

contract with CPS until after R.C. 3319.391 becamc effective. See '1'oledo Area AI'L-CIO

Council v. Pizza (C.A.6, 1998) 154 F.3d 307, 323 (In an impairn-ient of contracts case, the

challenged legislation must "substantial[ly] inipair a contractual relationship."). R.C. 3319.391

was signed into law on November 14, 2007. Doe signed his most recent employrnent contract

with CPS on Ju1y 14, 2008. (Compl., Ex. A, Supp. 14)

Moreover, Doe's contract with CPS was expressly conditioned on Doe undergoing a

criminal background check and passing other state certification requirements: "Commencement

of the terni of this agreement [is] subject to confirmation of appropriate state certification." (Id.)

The General Assenibly anticipated that it would take time for schools to process criminal records

background checks for all current employees. Under the statute, CPS was not required to

perform the criminal records check until September 5, 2008. lJnder R.C. 3319.39(B)(2), school

districts were allowed to "employ an applicant conditionally until the criminal records check

required by this section is completed." "t'hus, successful completion of the criminal records

check was a condition of Plaintiff s continned employment with CPS, not a substantial

impairment violating the contracts clause.

Even if the certification condition had not been expressly written into Doe's contract,

however, the enactment of R.C. 3319.391 did not violate Art. II, Sec. 28. CPS and Doe could

not enter into a contract that would a'orogate the ability of the Generat Assembly or ODE to

change the qualifications for persomiel of Ohio public schools. See, e.g., Slate v.

Nelherland (Oliio App. 4th Dist.), 2008-Ohio-7007, ¶ 40, 2008 WL 5451339 (holding that

statutory revisions to Ohio sex offender classification statute did not unconstitutionally impair

12
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eonvictee's plea agreement with county prosecuutor). See also Lima v. State, 122 Ohio St.3d 155,

157, 2009-Ohio-2597, 909 N.E.2d 616 (holding that the General Assesnbly's statutory

prohibition of residency requirements as a condition of employment did not unconstitutionally

impair municipalities' contractual agreements with their public employees).

The state's authority to legislate pursuant to its police power "must be treated as an

implied condition of any contract." City ofAkron v. Public Utilities Commission (1948), 149

Ohio St. 347, 355-356, 78 N.E.2d 890. It is "well established ... that when the subject ofthz

contraet is one wliioh affects the safety and welfare of the public, such contracts are held to bc

within the supervising power and control of the legislature when exercised to protect the public

safety, health and morals." Id.

Thus, it was both an express and implied condition of Doe's employment that he obtain

appropriate state certification, includiiig sucoessfully completing a criminal records background

check. His employment contract was not inipaired by R.C. 3319.391.

2. Even if Doe's contract had been iinpaired, the General Assembly has
the authority to exercise its regulatory power.

Even if Doe could show that he was a party to a contract substantially impaired by R.C.

3319.391, his claim would fail. The prohibition against slates passing legislation impairing the

obligation of contracts "is not an absolute." Toledo Area AFL-CIO Council v. Pizza (C.A.6,

1998), 154 F.3d 307, 323. "It is well-settled that the provisions of the state and federal

Constittitions nihibiting laws impairing the obligation of contract, cannot affect the [state's]

policepower." f3enjamin v. City ofC.ol-umbus (1957), 167 Ohio St. 103, 116, 146 N.E.2d 854.

Where there is a"significant and legitimate public purpose" for the regulation, the impairtnents

of contracts clause does not apply. Toledo Area AFL-C1O Council, 154 F.3d at 323.
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The Ohio General Assembly's interest in protecting school children is incontrovertible.

See, e.g., Doe v. Petro (S.D. Ohio), 2005 WI1 1038846, *2. In Peiro, plaintiffs sought a

temporary restraining order enjoining the state from enforcing R.C. 2950.031, which forbid sex

offenders from living within 1,000 feet of any school premises. "1'he plaintiffs in PeCro argued

that the statute would result in the "complete abrogation of a lease between a landlord ancl a

registered sex offender." Despite the alleged impairment, the court held that "the state of Ohio

has a significant and legitimate purpose for impairing the parties' contractual rights - the

protection and safety of children." Id. at *3. See also Ini'l Longshoreman's• dss'n v. Miami-

Dade County (S.D. Fla.) 1999 WL 726883, *4 (statute that barred convicted felons from

accessing poi-C was "reasonable and necessary" to increase security).

1'he decision by the General Assembly and ODE to prohibit persons convicted of drug

trafficking from working in public schools was a valid exercise of the state's police power to

protect Ohio pablic school children. T'he prohibition against impairments of contracts does not

apply.
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III. CONCLUSION

For each and all of the foregoing reasons, Respondents Cincinnati Public Schools and

Mary Ronan respectfully submit that the Court should answer the certified questions in the

negative.

Respectfully submitted,
-^e
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