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STATEMENT OF FACTS AND OF THE CASE

History ofBlakely-Foster Litigation

Between 2000 and 2005, defendants across Ohio mounted increasing challenges to

Ohio's sentencing laws under the Sixth and Fourteenth Amendments. Defendants based their

claims on the United States Supreme Court's Apprendi-Blakely-&ooker line of cases.i One

challenge focused on Ohio's consecutive-sentencing laws.2 Defendants alleged that the Sixth

Amendment required juries to find specified facts beyond a reasonable doubt before judges

could impose consecutive sentences foi- separate offenses. Defendants' arguments were

supported by Amici Curiae the Ohio Association of Criminal Defense Lawyers and the Ohio

ACLU.3

In response, Ohio prosecutors defended the constitutionality of Ohio's consecutive-

sentencing laws. They were joined by Amici Curiae the Ohio Attorney General and the Ohio

Prosecuting Attonieys Association.4 Successful defenses included the following reasoning:

The imposition of consecutive sentences does not violate Blakely v. Washington
because Blakely does not deal with consecutive versus concurrent sentences.

Apprendi v. New Jersey (2000), 530 U.S. 466, 147 L.Ed.2d 435; Blakely v. Washington (2004),
542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403; United States v. Booker (2005), 543 U.S. 220,

160 L. Ed. 2d 621.
2 R.C. 2929.41(A) (presumption favoring concurrent sentences); R.C. 2929.14(E)(4) (reqairing
fact-finding to overcome presumption favoring concurrent sentences); R.C. 2929.19(B)(2)(c)
(requiring fmdings on the record); and R.C. 2953.08(G) (right to appeal sentencing decisions).

3 See Briefs of Amici Curiae Ohio Association of Criminal Defense Lawyers and Ohio ACLU,
State v. Foster, No. 04-1658, and State v. Quinones, No. 04-1771, State v. Foster, 109 Ohio

St.3d 1, 2006-Ohio-856, 845 N.E.2d 470, overruled in part, Oregon v. Ice (2009), _ U.S.
129 S.Ct. 711, 172 L.Ed.2d 517.
4 Briefs Amicus Curiae of Ohio Attorney General, Propositions of Law Nos. 4, 3, and 6,
respectively and Briefs Amicus Curiae of Ohio Prosecuting Attorneys Association, Propositions
of Law Nos. 1, 3, aid 4, respectively, State v, Foster, No. 04-1658, State v. Quinones, No. 04-

1771, and State v. Elnzore, No. 04-0041, State v, Fosier, supra n.3; State's Memorandum in
Response to Defendant's Motion in Support of Jurisdietion, State v. Krois, No. 05-1207, 2005

WL 5431429 (Ohio) at. 2-3.
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Apprendi, Blakely, and Booker only concerned the limits of punishment for one
specific crinie. `fhey did not address whetl-ier the sentences for inultiple, but
separate, crinles should be served concurrently or consecutively. "i'o apply Blakely

to the imposition oi' consecutive sentences would be to unnecessarily expand the
Sixth Amendment jurispnidenee articulated by the Supreme Court ... the
imposition of consecutive sentences does not violate the Sixth Arnendment if the
individual sentence for each count does not exceed the statutory maximum for the
corresponding offense.5

Similar reasoning was accepted in sorne states facing coniparable challenges to their

conseeutive-sentencing laws.6 But other courts, including the Oregon Suprerne Court and this

Court, were persuaded that, where statutes require fact-finding to support consecutive sentences,

the Sixth Ariiendment requires those facts to be found by juries instead of judges.7 And while

this Court felt itself constrained to sevei- Ohio's consecutive-sentencing statutes in State v.

Foster, the General Assenrbly never repealed the statutes. Instead, the General Assembly

retained these statutes repeatedly, and in toto, while aniending other aspects of Ohio's sentencing

laws.ft

On 14 January 2009, the conflict over the constitutionality of judicial fact-finding as a

prerequisite for consecutive sentencing was resolved by a 5-4 vote in Oregon v. Ice (2009), _

5State's Memorandunr at 2-3, Krois, supra n.4.
6People v. YWagener (111.2001), 196 111. 2d 269, 283-286, 752 N.E.2d 430, 440-442, 256 Ill. Dee.

550; State v. Keene (Me.2007), 2007 ME 84, 927 A.2d 398; see also State's Memorandum at 2-

3, Kr'ois, supra n.4 (citing, inter alia, State v. Montgomery (1sr Dist.), 159 Ohio App. 3d 752,

2005-Ohio-1018, 825 N.E.2d 250); State v. 7'aylor (11°i Dist.), 158 Ohio App.3d 597, 2004-

Ohio-5939, 821 N.E.2d 192); State v. Carter, 6th Dist. No. L-00-1082, 2002-Ohio-3433, at ^ 25;

State v. Gambrel, 2nd Dist.. No. 2000-CA-29, 2001 Oliio App. LEXIS 339; State v. Abdul-

Murnirr, 10th Dist. Nos. 04AP-485, 04AP-486, 2005-Ohio-522, at ^ 30).
7Foster, supra n. 3; State v. Ice, (Ore.2007), 343 rJre. 248, 170 P.3d 1049; overruled by Ice, 129
S.Ct. 711, and modified by State v. Ice (Ore.2009), 346 Ore. 95, 204 P.3d 1290.
RAm.Sub.H.B. 95 (effective August 3, 2006), Am.Sub.H.B. 137 (effective July 11, 2006),
Anr.Sub.H.B. 137 (effective August 3, 2006), Arn.Sub.S.B. 260 (effective January 2, 2007),
Sub.S.B. 281 (effective January 4, 2007), Am.Sub.H.B. 461 (effective April 4, 2007),
Am.Sub.S.B. 10 (effective Januaiy 1, 2008), Sub.S.B. 184 (effective September 9, 2008),
Sub.S.B. 220 (ef(ective September 30, 2008), Am.Sub.H.B. 280 (effective April 7, 2009),
Ani.Sub:H.B. 130 (effective April 7, 2009).
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U.S. , 129 S.Ct. 711, 172 L.Ed.2d 517. Ice overruled the Oregon Supreme Court and

abrogated this Court's decision in State v. Foster by approving the constitutionality, under the

Sixth Atnendtnent, of judicial fact-finding as a basis for imposing consecutive sentences. Ice,

172 L.Ed.2d at 524-525 & n.7 (citing Foster).

Yet in September 2009, the First Appellate District found itself unable to follow Ice in

the instant appeal.y Thc issue arose when Kenneth Hodge challenged the lack of judicial fact-

finding to support stacked sentences on his aggravated robbery convictions. He was 18 years old

and had no felony record when he joined two otlier young men in robbing Boy Scouts who werc

selling Christmas trees in Cincinnati.10 He pled guilty as charged to nine felonies. Five

aggravated robbery charges merged with four robbery counts. The judge imposed five

consecutive three-year terms with no suppot-ting fact-findings.ll (Tpp. 3-10, 30). The judge

stated, "This is a very heinous offense," and asked, "How could you even think about robbing a

buttch of Boy Scouts selling Christmas trees?" (Tp. 29).

On appeal, I3odge sought a new sentencing hearing or, in the alternative, concurrent

sentences based on the partial overruling of Foster• by Oregon v. Ice. After briefing on the

merits, the First District agreed that no judicial fact-findings were made, but nevertheless

affirmed Hodge's sentetice. The First District held itself "bound" by Foster to ignore lee

"Ialbsent a conhary decision" by this Court.'2 This Court granted review on 10 February 2010.

^ State v. Hodge (Sept. 16, 2009), 1" Dist. No. C-080968, at 2.
'oState v. Hodge (Jaly 28 and Sept. 8,2008), IIainilton Cty. C.P. No. B-0805818, Tpp. 10-16.
"There was no challenge to the imposition of an additional 3-year gun specification.
"Hodge, 1" Dist. No. C-080968, p. 2. See also State v. Leu,is (12th Dist,), Nos. CA2009-02-012,
CA2009-02-016, 2009-Ohio-4684, at ¶l0 (declining to follow Ice absent this Court's directive);

State v. Krug (11 `h Dist.), No. 2008-L-085, 2009-Ohio-3815 at n.1, (same); State v. Crosky (10"'
Dist.), No. 09AP-57, 2009-Ohio-4216, at ¶ 8 (same); State v. Miller (6" Dist.), L-08-1314, 2009-
Ohio-3908, at ¶ 18 (same); State v. Wiltiams (5'h Dist.), No. CT2009-0006, 2009-Ohio-5296 at T
19 (same); State v. S'tarett (4"' Dist.), No. 07CA30, 2009-Ohio-744, at ¶ 34 (same); State v. Davis

3



ARGUMENT

PROPOSITION OF LAW: By abrogating Stale v. Foster, Oregon v. Ice automatically and

retroactively revived Ohio's consecutive sentencing statutes, RC.2929.14(E)(4),

2929.19(B)(2)(c), 2929.41(A), and 2953.08(G).

A. Ice Abrogated Foster With Respect to Consecutive Sentencing

'1'he United States Supreme Court bears final responsibility for interpreting federal

law. U.S. Const. Art. Ilt; Marlin v. Iiunter's Lessee (1816), 1 Wheat. 304. Accordingly,

when the U.S. Supreme Court remanded the Ice appeal to the Oregon Supreme Court, that

Court modified its prior decision to hold that the Sixth Amendment allows consecufive

sentences to rest on judicial fact-findings. State v. Ice, (2009) 346 Ore. 95, 204 P.3d 1290.

The same iroodification of State v. F'oster is required here. See Limbach v. Hooven and Allison

Co. (1984), 466 U.S. 353, 80 L.Ed.2d 356 (equating abrogation with direct overruling). As

illustrated below, the relevant Oregon and Ohio statutes are nearly identical in substance:

Poinl of Comparison Oregon Ohio

Statute requires guided discretion in O.R.S. 137.123 R.C. 2929.11-15, -19,

consecutive sentencing 2929.41,2953_08 G)

Statute favors concurrent sentences O.R.S. 137.123(1), (4) R.C. 2929.41(A)

Statute requiresjudicialfact-tinding O.R.S. 137.123(5) R.C. 2929.14(E)(4)
to impose consecutive sentences

Statute specifies fact-finding related O.R.S. 137.123(4)-(5) R.C. 2929.14(E)(4)(b)

to wurse of conduct

Statutespecifies fact-finding related O.R.S. 137.123(5)(a) R.C. 2929.14(E)(4)(a), (e)

to risk of recidivism
- --

Statute specifies fact-finding on harmi
-

O.R.S.
--
137.123(5)(b) R.C. 2929.14(E)(4)(b)

(2d Dist.), Nos. 2007 CA 71, 2008 CA 55, 2009-Ohio-4583, j[ 32 (same); but see State v.

Eatmon (8°i Dist.), No. 92048, 2009-Ohio-4564 at 91 24 (two judges iuteipreting this Court's

decision in State v. Elrnore as refusing to follow Ice); State v. Srnith (5`" Dist.), No. 09-CA-31,

2009-Ohio-6449 (following Ice, but limiting retroactivity).

4



Oregon provides for guided discretion in consecutive sentencing. So does Ohio.

Oregon has a presuinption favoring concurrent sentences. So does Ohio. Oregon's

presumption inust be overcome by specified judicial fact-finding. So must Ohio's. Oregon

allows consecutive sentences even when the offetises arise frorn a continuous course of

eonduct. So does Ohio. Oregon's fact-findings relate to victim harni and the risk of

recidivism. So do Ohio's. There is no basis to distinguish Ice.13

B. Ice Automatically and Retroactively Reactivated Ohio's Consecutive
Sentencing Statutes

As a new constitutional rule governing criminal procedcve, Ice applies retroactiveiy.

Griffith v. Kentucky (1987), 479 U.S. 314, 328, 93 L. Ed. 2d 649. The effect of Ice is riot that

the Faster severance "was bad law, but that it never was the law." Peerless Electric Co. v.

Bowers (1955), 164 Ohio St. 209, 210. Put differently, Ice automatically revived these

statutes, which were "dormant, but not c(ead" under Foster:

[The courts] are unanimous in holding that a law once declared
uncoivstittirtionat and later held to be constitutional does not require re-
enactment by the legislature in order to restore its operative force. They
proceed on the principle that a statute declared unconstitutional is void in
the sense that it is inoperative or imenforceable, but not void in the sense
that it is repealed or abolished; that so long as the decision stands the
statute is dormant but not dead; and that if the decision is reversed the
statute is valid 1i•om its first effective date.

.lawish v. Morlet (D.C. App. 1952), 86 A.2d 96 (citing, inter alia, Stale ex rel. Btxdgett v. Lee

(Fla.1945), 156 Fla. 291, 294-295, 22 So. 2d 804; lorva v. O'Neil (Ia.1910), 1471owa 513, 515,

126 N.W. 454 ("It is, oP course, well settled that a statute which has been held unconstitutional

"I'ederal courts have acknowledged that Foster conflicts with Ice with respect to consecutive

sentencing. See, e.g., Fvans v. Ilodge (01' Cir. 2009), 575 F.3d 560, 566 (Ice "changed the

applicable law" and bars hubeas attacks on consecutive sentences based on judicial fact-

fmdings); iVew.some v. Brunsmun (N.D. Ohio 2010), _ F.Supp.2d._ at n.7, 2009 U.S. Dist.

LEXIS 123590 ("Foster has been abrogated in part" by Ice); see also Smith, 2009-Ohio-6449.
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... is valid and enforceable without reenactment when the supposed constitutional objection has

been removed, or has been iound not to exist"); Pierce v. Pierce (Ind.1874), 46 Ind. 86, 95

(same)).

Moreover, Foster merely severed R.C. 2929.14(E)(4), 2929.19(B)(2)(c), 2929.41(A), and

2953.08(G) pursuant to R.C. 1.50. Foster did not, and could not, repeal the statutes. 1'he power

to enact, aniend, and repeal legislation lies exclusively with the General Assembly. Ohio Const.

Art. II. The General Assernbly never repealed these statutes. 1'o the contrary, they were

repeatedly reenacted. See szapra n. 8.

Mr. Ilodge 11as a due process liberty interest in state compliance with prescribed

sentencing procedures. See Hicks v. Oklahoma (1980), 447 U.S. 343, 346. His case was

pending appeal when Ice was decided. He is therefore entitled to the full retroactive application

of Ice to his case as mandated by Griffith aud Hicks. 14

C. The State Cannot Prove the Error Harmless Beyond a Reasonable Doubt

1'he State rmrst prove the constitutional error liannless. Chaprnan v. California (1967),

386 U.S. 18, 24, 17 L. Ed. 2d 705. The State cannot carry its bLU•den. R.C. 2929.41(A) and

2929.14(E)(4) require specific fact-finding to overcome the presumption favoring concuirent

sentences. Stripping Mr. I-Iodge of those statutory protections elfectively tripled his potential

prison time from six to eightecn years. Moreover, the sentence runs afoul of the General

Assembly's intent to promote proportionality and consistency in sentencing while reserving

costly prison cells for the most serious offenders. R.C. 2929.11, 2929.13(A); Griffin & Katz

i4To the extent that panels of the Fifth Appellate District have sought to link Ice retroactivity to
the date of indictment, conviction, or sentence instead of determining whether the appeal was
pending on 14 January 2009, those holdings violate Griffith. See Smith, 2009-Ohio-6449 and
State v. Vandriest (5r" Dist.), 2010-Ohio-997.
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(2007), Ohio Felony Sentencing Law 1258 (sentencing policy balances concerns for

"protecting the public and punishing the offender without an unnecessary burden on

governntent resources but within a lrameworlc of fairness").

1. R.C. 2953.08(G)(1) Requires Remand

Ohio Revised Code section 2929.41(A) imposes a mandatory presumption that sentences

"shall be seived conewrently" instead of consecutively absent fact-findings specified in R.C.

2929.14(E)(4). The latter statute allows consecutive sentences only upon findings that stacking

is (1) necessary to protect the public or pimish the offender, and (2) not disproportionate to the

seriousness of the offense and to the danger the off ender poses to the public, and (3) one or more

of the following: (a) the crimes were conunitted while the offender was awaiting trial or

sentencing, or was i.inder sanction or post-release control; (b) the harm caused by multiple

offenses was so great or unusual that a single prison tei-iu would not adequately reflect the

seriousness of his offense; or (e) the offender's criminal history shows that consecutive sentences

are necessary to protect the public from future crime.

At the time of the offense Mr. Hodge was not awaiting trial or sentencing, nor was he

under sanction or post-release control. Therefore, that factor is inapplicable. The First Appellate

District agreed that none of the other required findings wei-e made in this case.'s Therefore, the

case must be remanded for resentencing. R.C. 2953.08(G)(1). That statute requires appellate

courts to give trial cotn•ts the first opportunity to evaluate the whole record, to determine whether

any of the R.C. 2929.14(E)(4) eriteria exist, and, if so, to decide whether those factors overconie

the presumption Pavoring concuiTent sentences. Id

153Iodge,Vt Dist. No. C-080968, at 2.
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2. The Sentence is Disproportionate and Inconsistent

In Foster, this Court acknowledged that the General Assembly's intent in enacting S.B. 2

was "to introduce certainty and proportionality to felony sentencing." F'oster, at $34. R.C.

2929.14(E)(4) requires that punishment be proportional to the offense itself and to the risk posed

by the offender to public safety. In addition, R.C. 2929.11(B) reqnires that sentencing be

"consistent with sentences imposed for similar crimes committed by sinlilar offenders." The

United States Supreme Court echoed this Court's acknowledgement of the "salutary objectives"

served by such "legislative innovations" to guide discretion in consecutive sentencing, including

"promoting sentences proportionate to `the gravity of the offense,' [] and of reducing disparities

in sentence length[.]" Ice, 129 S.Ct. 711, 719 (internal citations omitted).

Mr. Hodge's rnultiple charges arose ftom a single incident involving four victims and two

co-defendants. One of his co-defendants stuck a sawed-off shotgun in a Boy Scout's face. The

otlier co-defendant broke open the Scouts' caslsbox and took $130. Mr. IIodge did not wield the

shotgun. He did not break into the cashbox. He did punch two victims. One was an adult. The

other was a 12-year-o1d Scout. The prosecutor told the eom-t that there were no serious

16injuries.

The prosecutor also told the court that Mr. Hodge not only "admitted his involvement,"

but "also provided the police with inforination about the involvement of the other two

individuals." "I'he prosecutor also retracted a prior mistaken accusation that Ilodge had "pistol-

whipped" the Boy Scout. The prosecutor clarihed that it was Mr. Hodge's brother, not Mr.

Ilodge, who "helped get rid of the weapon after the robbery."' 7 Mr. Hodge had no prior felony

record. The state did not present any victim statements or discuss any victim impact reports.

eHodge, Hainilton Cty. C.P. No.B-0805818, Tpp. 10-12.
"ld. Tpp. 12, 17, 27.
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'H7ere was no evidence of any statistically reliable risk/needs assessment to support any

conclusion that Mr. Ilodge has a propensity for violence, is unamenable to rehabilitation, or

poses a high risk of recidivism.'R To the contrary, the record showed that Mr. Hodge's father

had recently become moi-e actively involved in his son's life. Mr. Hodge had been attending

church with his family. IIe was trying to enlist in the military and obtain his G.E.D. He had the

support of family, friends, and pastors.i9

The record in this case indicates the disproportionality of the sentence. A comparison of

this case with others underscores its disproportionality and its iuconsistency. For exampie, most

of the 20 defendants who were convicted of voluntary manslaughter in Hatnilton County on

charges filed in 2008 received mulfiple violent felony convictions and additional gun

specifications. All pled guilty. Half received sentences ranging from 6 to 12 years - far less than

Mr. Hodge's 18-year sentence.20 While the conduct in the instant case was serious, each

defendant in these homicide cases was convicted of knowingly killing another hununi being. Yet

only tln•ee of these defendants received sentences that 1natched or exceeded Hodge's.

18See, e.g., Latessa, et al., "Creation and Vafidation of the Ohio Risk Assessment System: Final
Report" (July 2009) at pp. 5-6 ("the majority of supervision and treatment resources [should] be
reserved for the highest risk cases").
19Hodge, IIamilton Cty. C.P. No. B-0805818, Tpp. 14-23.
20This Court can take judicial notice of the following IIamilton County court records, see Klick v.

Snaveley (1928), 199 Ohio St. 308, 164 N.E. 233: State v. Hardy (July 23, 2008), C.P. No. B

0800191; State v. Kues (Oct. 20, 2008), No. B 0800324 ; State v. Daniels (Aug. 28, 2008), C.P.

No. B 0801766; State v. Cooper (:hmc 23, 2009), C.P. No. B 0802017; Stale v. Jones (Aug. 5,

2008), C.P. No. B 0803366; Stale v. Ingersol (Dec. 26, 2008), C.P. No. B 0802675; State v.

Moore (Dee. 12, 2008), C.P. No. B 0804365; State v. Quezainbra (.lunc 11, 2009), C.P. No. B

0835005; State v. Sullivan (Feb. 25, 2009), C.P. No. B0844934C; State v. Johnsan (Feb. 25,

2009), C.P. No. B 0804934-A; State v. Bambao (Jan. 26, 2009), C.P. No. B 0805966; Stale v.

iYilliams (June 19, 2009), C.P. No. B 0805967; State v. Richardson (Nov. 13, 2008), C.P. No. B

0806347; Stale v. Dodds (Apri130, 2009), C.P. No. B 0806779; State v. Weaver (Mar. 6, 2009),

C.P. No. B 0807846; State v. N'alston (Mar. 27, 2009), C.P. No. B 0807960; State v. Lee (Aug.

21, 2009), C.P. No. B 0808033; State v. Sprawl (July 10, 2009), C.P. No. B 0809372; State v.

Benford (Sept. 16, 2009), C.P. No. B 0809131; and State v. Yett (July 27, 2009), C.P. No. B

0809428.
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3. The Sentence Imposes an Unnecessary Burden on Government

Resources

R.C. 2929.13(A) mandates that sentences "shall not iinpose an mmecessary burden on

state or local governinent resources." The sentence in this case illustrates the haan-i caused when

the General Assembly's sentencing policies are not put into effect. Ice revived R.C.

2929.41(A)'s presumption favoring concurrent sentencing absent mandated faet-findings under

R.C. 2929.14(E)(4). Absent those findings, Mr. Hodge's potential sentence effectively tripled.

With no evidence-based evaluation to support the investnlent of scarce public resources in his

lengthy incarceration, see supra n. 18, his sentence does appear to impose an unnecessai-y burden

on Ohio taxpayers.

Indeed, the Januaiy 2009 assessment of the Ohio Sentencing Commission bluntly blamed

Ibster's "eliminating the presumption of concurrent tenns and the findings previously reyuired

to support consecutive terms" for the fact that "[c]onsecutive prison terms are much more likely

today tlran at any point in recent Ohio history[.]" Diroll (2009), "Monitoring Sentencing Reform:

Survey of Judges, Prosecutots, Defense Attorneys and Code Simplification," at p. 27. ODRC

concurs that "'I'he data continue to point to an emerging upward trend overall in average sentence

length" and that Foster caused a "substantial inflationary pressure from increased Iength of stay.

The upward shift in sentencing patteins has so far grown steadily over time." Average sentences

increased from one to seven months post-Foster, "with greater urcreases among the higher felony

levels." This shift "translates to a prison population increase of about 6,700 beds °" 1'he data

indicate that this increascd burden on ODRC, which is direr,tly attributable to Foster, would

likely escalate with the rising population of FI -F3 felons. Martin (2009), "Ohio Prison

Population Projections and Intake Estimates: FY 2010 - FY 2018," at pp. 8-9.
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The record shows that Mr. Nodge was improperly included in that rising population. His

sentence must be vacated in order for the trial court to consider the complete record and impose a

sentence that complies with Ohio's consecutive sentencing statutes.

CONCLUSION

For the foregoing reasons, the judgnlent of the First Appellate District must be

i-eversed and Mr. IIodge must receive a sentence in compliance witli Ohio's consecutive-

sentencing laws.

Respectfully submitted,
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STATE OF OHIO , APPEAL NO. C-o8o968

V3.

KENNLIH HODGE,

Defendant-Appella

TRIAL NO. B-o8o58t8

JIIDGMEN'l RNTRY.

We consider this appeal on the accelerated calendar, and this judgment cntry

is not an opinion of the court.'

Kenneth Hodge appeals his convictions for aggravated robbery. We affirm

the judgment of the trial court.

Hodge pleaded guilty to five counts of aggravated robbery with specifications.

The trial court sentenced him to five consecutive three-year terms for the

aggravated-robbery offenses and to a consecutive three-year term for a gun

specification. The total sentence was 18 years' confinement.

In his sole assignment of error, Hodge asserts that the trial court erred when

it imposed consecutive sentences without making the requisite factual findings under

R.C. 2929.14(E) and 2929.41(A).

Hodge acknowledges that, in State ». Foster, the Ohio Supreme Court lield

that R.C. 2929.14 and 2929.4i(A) were unconstitutional because they required

judicial factfinding.2 But he urges this court to conclude that Foster is no longer

(
See S.Ct.R.Rep.Op. 3(A), App.R. ri.r(E), and Loc.R. 12.

2 lo9 Ol io St.3d i, 2oo6-Ohio-8,56, 845 N.E.2d 470, paragraph three of the syllabus.

I'laintiff-Appelle , J N `^ ^ ^ b U:

s Z000
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OHto FiRsT DISTRICT COURT oee APPEALS

valid with respect to consecutive sentences in light of the United States Supreme

Court's decision in Oregon v. Iee.3 In that case, the Cotirt concluded that Oregon's

sentencing statute, which, like Ohio's, requires judicial factfinding before t;he

presumption of concurrent sentences can be overcome and consecutive sentences

can be imposed, was constitutional.4 But we agree with other Ohio appellate districts

that have considered the issue.5 We remain bound by the Ohio Suprenie Court's

decision in Foster. The Ohio Supreme Court has not directly addressed the effect of

Oregon v. Ice on Ohio's sentencing law. Absent a contrary decision by the Ohio

Supreme Court, Foster still applies to consecutive sentences. The trial court did not

err when it imposed consecutive sentences withotit making findings of fact. The sole

assignment of error is overruled.

Therefore, we affirm the trial court's judgment.

A certified copy of this judgment entiy is the mandate, which shall be sent to

the trial court imder App.R. 27. Costs shall be taxed under App.R. 24.

HENDON, P.J., SUNDERMANN and CUNNINGHAM, JJ.

1'o the Clerk:
Enter upon the Journ#o0he Court on September 16, 2oo9

per ordcr of the Court ^_
Presiding Judge

SEP 1s2aU9

3 (2009), __..II.S. _,129 S.Ct. 711.
3Id. at 719,
a See State v. iVliiler, &h Dist. No. L-o8-1314, 20o9-Ohio-3908; State u. Robinson, 8th Dist. No.
92050, 2009-Ohio-3379; State u. Mickens, to'a Dist. Nos. 08AP-74?, 08AY-744, and o8AP-745,
2oo9-Ohio-25545 State V. Krug, txt" Dist. No. 2oo8-L-085, 2oo9-Ohio-3815.



United States Constitution

Article III.

Section. 1.

The judicial Power of the United States shall be vested in one supreme Court, and in such
inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of
the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at
stated Times, receive for their Services a Compensation, which shall not be diminished during
their Continuance in Office.

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution,
the Laws of the lJnited States, and Treaties made, or which shall be made, under their
Authority;--to all Cases affecting Ambassadors, other public Ministers and Consuls;--to all Cases
of admiralty and maritime Jurisdiction;--to Controversies to which the United States shall be a
Party;--to Controversies between two or more States;-- between a State and Citizens of another
State,--between Citizens of different States,--between Citizens of the same State claiming Lands
under Grants of different States, and between a State, or the Citizens thereof, and foreign States,
Citizens or Subjects.

In all Cases afPecting Ambassadors, other pub1ic Ministers and Consuls, and those in which a
State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases
before mentioned, the sLiprenie Court shall have appellate Jurisdiction, both as to Law and Fact,
with such Exceptions, and under such Regulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Inipeachment, shall be by Jury; and such Trial sliall
be held in the State where the said Crimes shall have been committed; but when not committed
within any State, the Trial shall be at such Place or Places as the Cotigress may by Law have
directed.

Section. 3.

Treason against tbe United States, shall consist only in levying War against them, or in adhering
to their Enernies, giving them Aid and Comfort. No Person shall be convicted of Treason unless
on the Testimony of two Witnesses to the sanie overt Act, or on Confession in open Court.

'i'he Congress shaii have Power to declare Che Puriisiunent of Treason, bu^ iio Attainder oY
Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person
attainted.

^



tJnited States Constitution

Amendment VI

In all eriininal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
iinpartial jmy of the State and district wherein the crime shall have been coimnitted, which
district shall have been previously ascertained by law, and to be informed of the nature and cause
oP the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.
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United States Constitution

Amendment XIV
Section 1.
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or inninrnities of citizens of the United States; nor
shall any State deprive ainy person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Section 2.
Representatives shall be apportioned among the several States accordiug to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for President and Vice-President
of the United States, Representatives in Congress, the Executive and Judicial officers of a State,
or the members of the Legislature thereof, is denied to any of the male inhabitants of such State,
being twenty-one years of age,* and citizens of the United States, or in any way abridged, except
for participation in rebellion, oi- other crimc, the basis of representation therein shall be reduced
in the propoi-tion which the munber o1'such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State.

Section 3.
No person shatl be a Senator or Represcntative in Congress, or elector of President and Vice-
President, or liold any office, civil or iiiilitary, under the United States, or under any State, who,
having previously taken an oath, as a member of Congress, or as an officer of the United States,
or as a member of any State legislature, or as an executive or judicial officer ot' any State, to
support the Constitution of the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of
two-thirds of each House, remove such disability.

Section 4.
The validity of the public debt of the United States, authorized by law, including debts incurred
for paynient of pensions and bounties for services in suppressing insurrection or rebellion, shall
not be questioned. But neitlier the United States nor any State shall assume or pay any debt or
obligation incurred in aid of insuireetion or rebellion against the United States, or any claim for
the loss or emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

Section 5.
"I'he Congress shall have the power to enforce, by appropriate legislation, the provisions of this
article.
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Ohio Constitntion
Article 2 - Legislative

§ 01 In wlrom power vested
The legislative power of the state shall be vested in a general assembly consisting of a
senate and house of representatives but the people reserve to themselves the power to
propose to the general assembly laws and amendments to the coastitution, and to adopt or
reject the same at the polls on a referenduin vote as hereinafter provided. 1'hey also
reserve the power to adopt or reject any law, section o1' any law or any item in any law
appropriating money passed by the general assembly, except as hereinafter provided; and
independent of the general assembly to propose amendments to the constitution and to
adopt or reject the same at the polts. 'I'he limitations expressed in the constitution, on the
power of tlie general assembly to enact laws, shall be deemed limitations on the power of
the people to enact laws.

§ 15 How bill shall be passed
(A) The general assembly shall enact no lavv except by bill, and no bill shall be passed
without the concurrence of a majority of the members elected to each house. Bills may
originate in either house, but may be altered, anlended, or rejected in the other.

(B) The style of the laws of this state shall be, "be it enacted by the general assembly of
the state of Ohio."

(C) Every bill shall be considered by each house on three different days, unless two-
thirds of the members elected to the house in which it is pending suspend this
requirement, and every individual consideration of a bill or action suspending the
reqiurement shall be recorded in the journal of the respective house. No bill may be
passed until the bill has been reproctuced and distributed to members of the house in
which it is pending and every amendment been made available upon a member's request.

(D) No bill shall contain more than one subject, which shall be clearly expressed in its
title. No law shall be revived or amended unless the new act contains the entire act
revived, or the section or sections amended, and the section or sections amended shall be
repealed.

(E) Every bill which has passed both houses of the general assembly shall be signed by
the presiding officer of each house to ceitify that the procedural requirements for passage
11ave been met and shall be presented forthwith to the governor for his approval.

(F) Every joint resolution which has been adopted in both houses of the general assembly
shall be signed by the presiding officer of each lrouse to eciCify that the procedural
requirements for adoption have been met and shall forthwith be filed with the secretary of

state.
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LEXSTAT O.R.C. 1.50

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Ittc

a niember of the LexisNexis Group
AII rights reserved.

*** CURRF.NT'I'HROUGH LEGISLATION PASSED BY TFIE 128TH OHIO GENERAL ASSEMBLY AND
FILED WITII TIIE SECRETARY OF STATE THROUGH MARCH 30, 2010 **"

*** ANNOTATIONS CURRENT'L'HROUGI-I7ANUARY 1, 2010 *"`*
"**OPINIONS OF ATTORNEY GENERAL CURRENT TIIROUGH MARCH 3,2010

OHIO REVISED CODE GENERAL PROVISIONS
CHAPTER 1. DEFINITIONS; RULES OF CONSTRUC'1'ION

CONSTRUC7'ION

Go to the Oltio Code Archive Directory

ORCAnn. 1.50 (2010)

§ 1.50. Severability of Code soction provisions

If any provisions of a section of the Revised Code or the application thereof to any person or cirroumstance is held
invalid, fhe invalidity does not affect other provisions or applications of the section or related sections which can be
given effect without the invalid provision or application, and to this etid the provisions are severable.

HISTORY:

134 v H 607. Eff 1-3-72.
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'CITLE 29. CRIMES -- PROCEDURE
CHAPTER 2929. PENALTIES AND SENTENCING

PENALTIES FOR FELONY

Go to the Ohio Code Archive Directory

ORCAnn.2929_14 (2010)

§ 2929.14. Basic prison terms

(A) Except as providcd in division (C), (D)(1), (D)(2), (D)(3), (D)(4), (D)(5), (D)(6), (D)(7), (D)(8), (G), (I), (J), or

(L) of this section or in division (D)(6) of section 2919.25 of the Revised Code and except in relation to an offense for

which a sentence of death or life intprisonment is to be imposed, if the court imposing a sentence upon an offender for a
felony elects or is required to 'anpose a prison terni on the offonder pursuant to fhis chapter, the court shall itnpose a

defmite prison term that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, four, five, six, seven, eight, nine, or ten years.

(2) For a felony of the second degree, the prison term shall be two, tlrece, four, five, six, seven, or eight years.

(3) For a felony of the third degree, the prison ternz shall be one, two, three, four, or five years.

(4) For a felony of the foarth degree, the prison tertn shall be six, seven, eight, nine, ten, eleven, twelve, thuteen,
fourteen, filleen, sixteen, seventeen, or eighteen months.

(5) For a felony of the fifth degree, the prison term shall be six, seven, eight, nine, ten, eleven, or twelve months.

(B) Except as provided in division (C), (D)(1), (D)(2), (D)(3), (D)(5), (D)(6), (D)(7), (D)(8), (G), (1), (J), or (L) of

this section, in section 2907.02, 2907.05, or 2919.25 of the Revised Code, or in Chapter 2925. of the Revised Code, if

the court imposing a sentence tpon an offender for a feiony elects or is required to impose a prison tcrrn on the o£ vnd-
er, the court shall impose the sliortest piison term anthorized for the offense pursuant to division (A) of this section,

unless one or more of the following applies:

(1) The offender was serving a prison tcrm at the time of the offense, or the offender previously had served a

prison term.

(2) The court finds on the record that the shortest prison term will demean the seriousness of the offender's con-
duct or will not adequately protect the pubfic ii-onz future crime by the offender or othei-s.

(C) Except as provided in division (D)(7), (D)(8), (G), or (L) of this section, in section 2919.25 of the Revised

Code, or in Chapter 2925. of the Revised Code, the conrt imposing a sentence upon an offender for a felony may im-
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pose the longest prison tenn aathoriz.ed for the offense pursuant to division (A) of this section only upon offenders who
committed the worst fomts of the offense, upon offenders who pose the greatest IikeIDtood of coinmitting future crinies,
upon certain ntajor dtug offendeis under division ( D)(3) of this section, and upon ccttain repeat violent offenders hl
accordance with division (D)(2) of this section.

(D) (1) (a) Except as provided in division (D)(1)(e) of this section, if an offender who is convicted of or pleads
guilty to a felony also is convicted of or pleads guilty to a specification of the type described in section 2941_ 141
12941.14.1J, 2941.144 [2941.14.41, or 2941.745 [2941.14.5] of the Revised Code, ttte coutt shall impose on the offend-

er one of the following prison ternis:

(i) A prison term of six years if the specification is of the type described in sectton 2941.144 [2941.14.4] of

the Revised Code that charges the offender with having a firearm that is an automatic firearm or that was equipped with
a fn-earm muffler or silencer on or about the offender's person or under the offendet's control while committing the felo-

ny:

(ii) A prison tet7n of three years if the specification is of the type described in section 2941.145 [2941.14.5] of

the Revised Code that charges the offender witlt having a fireann on or about the offender's person or under the offend-
er's control while coimnitting the offense and displaying the firea m, brandishing the firearm, indicating that the offend-
er possessed the frreann, or using it to facilitate the offense;

(iii) A prison tenn of one year if the specification is of the type described 'ur section 2941.141 [2941.14.1 J of
the Revised Code that charges the offender witlt having a fn-earin on or about the offender's person or under the oftend-
er's control while cotnmitting the felony

(b) If a court imposes a prison term on an offender under division (D)(l)(a) of this section, the prison terin shall
not be reduced pursuant to section 2929.20, section 2967.193 [2967.19.3], or any other provision of Chapter 2967. or
Cltapter 5120. of the Revised Code. Except as provided in division (D)(1)(g) of this sectiou, a court shall not impose
tnore than one prison term on an offender under division (D)(1)(a) of this section for felonies comniitted as part of the
same act or transaction.

(c) Except as provided in division (D)(1)(e) of this section, if au offender wlio is convicted of or pleads guilty to
a violation of section 2923.161 [2923.16 11 of the Revised Code or to a felony that includes, as an essential elenrent,
purposely or knowingly causing or attempting to cause the death of or physical luum to another, also is convicted of or
pleads gulty to a specification of the type described in section 2941.146 [2941.14. 61 of the Revised Code that charges
the offender with co mnitting the offense by discharging a firearm from a tnotor vehicle other than a manufactured
home, the comt, after imposing a prison term on tlre ofl.ender for the violation of section 2923.161 [2923.16.I J of the
Revised Code or for the other felony offense under division (A), (D)(2), or (D)(3) of this section, shall impose an addi-
tional prison tertn of five years upon the offender that shall not be reduced putsuant to section 2929.20, section
2967.193 [2967.19.3], or any other provision of Chapter2967. or Chapter 5120, of the Revised Code. A comt shall not
impose more than one additional prison tetnr on an offender under divisiou (D)(1)(c) of this section for felonies com-
mitted as patt of the saine act or transaction. If a court imposes an additional prison term on an offender under division
(D)(1)(c) of this section relative to an offense, the court also shall impose a prison term under division (D)(1)(a) of this
section relative to the same offense, provided tlze criteria specified in that division for imposing an additional prison
term are satisfied relative to the offender and the offense.

(d) If an offender who is convicted of or pleads guilty to an offense of violence that is a felony also is convicted
of or pleads guilty to a specification of the type described in section 2941.1411 [2941.14.11] of the Revised Code that
charges the offender witlt wearing or carrying body arnror while co nrnitting the felony offense of violence, the court
shall impose on the offender a prison term of two years. The prison term so intposed shall not be recluced pursuant to
section 2929.20, sec6on 2967.193 [2967.19.31, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court sha11 not impose more tttan one prison tenn on an offender under division (D)(1)(d) of this section for
fclonies conmiitted as part of the same act or transaction. If a court intposes an additional prison term under division
(D)(1)(a) or (c) of this section, the court is not precluded &om imposing au additional prison term uttder division
(D)(1)(d) of this section.

(e)'1'he couit shall not hnpose any of the prison terms described in d'tvision (D)(1)(a) of this section or any of
the additional prison terms described in division (D)(1)(c) of this section upon an offender for a violation of section
2923.12 or 2923.123 [2923.12.31 of the Revised Code. The court shall not impose any of the prison terms described in
division (D)(1)(a) or (b) of this section upon an offender for a violation of section 2923.122 [2923.12.2] that involves a
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deadly weapon that is a firearm other than a dangerous ordnance, section 2923.16, or section 2923.121 [2923.12.1] of

the Revised Code. The coutt slrall not impose any of the prison terms described in division (D)(1)(a) of this scetion or
any of the additional prison tervss described in division (D)(1)(c) of this section upon an offender for a violation of sec-
tion 2923.13 of the Revised Code unless all of the following apply:

(i) T'he offender previously has been convicted of aggravated murder, murder, or any felony of the first or

second degree.

(ii) Less than five years have passed since the offender was released from prison or post-release control, whi-
chever is later, for the prior offense.

(f) If an offender is convicted of or pleads guilty to a felony that includes, as an essentiat element, causing or at-
tempting to cause the death of or physical harm to another and also is convictcd of or pleads guilty to a specification of

the type described in section 2941.1412 [2941.14.12] of the Revised Code that charges the offender with committinig the

offense bydischarging a fneaim at a peace ofccer as defined in section 2935.01 of the Revised Code or a corrections

officer as defrned in section 2947.1412 [2941.14.12] of the Revised Code, the court, after imposing a prison term on the
offender for the felony offense under division (A), (D)(2), or (D)(3) of this section, shall inipose an additional prisou
term of seven years upon the offender that shall not be reduced pursuant to section 2929.20, sectiou 2967.193
[2967.19.3], or any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. If an offender is convicted
of or pleads guilty to two or nlore felonies that include, as an essential element, eausing or attcmpting to cause the death
or physical hann to another and also is convicted of or pleads guilty to a specification of the type described rmder divi-
sion (D)(1)(f) of this section in connection with two or tnore of tho felonies of which the offender is convicted or to
which the offender pleads guilty, tho sentencing court shall impose on the offender the prison tcrm specified under divi-
sion (D)(1)(f) of this section for each of two of the specifications of which the offender is convicted or to which ttre of-
fender pleads guilty and, ur its discretion, also may hnpose on the offender the prison term specified under that division
for any or all of tlre rernaining specifications. If a court nnposes an additional prison tem on an offender under division
(D)(1)(f) of this section relative to an offense, the court slmll not impose a prison term under division (D)(1)(a) or (c) of
this section relative to the same offense.

(g) If an offender is convicted of or pleads guilty to two or more felonies, if one or more of those felonies is ag-
gravated murder, murder, atternpted aggravated murder, attempted murder, aggravated robbery, felonious assault, or
rape, and if the offender is convicted of or pleads guilty to a specification of the type described under division (D)(1)(a)
of this section in comiection with two or more of the felonics, the sentencing court shall impose on the offender the
prison term specified under division (D)(1)(a) of this section for eaclt of the two most serious specifications of which
the offender is convicted or to which the offender pleads guilty and, in its discretion, also may hnpose on the offender
the prison ter-m specifred under that division for any or all of the remaining specifications.

(2) (a) If division (D)(2)(b) of this section does not apply, the court may impose on an offender, irr addition to the
longest prison term authorized or required for the offense, an additional definite prison term of one, two, three, four,
five, six, seven, eight, nine, or ten years if all of the following criteria are met:

(i)'fhe ofiender is convicted of or pleads guilty to a specification of the type described in section 2941.149

[2941.14.9] of the Revised Code that the offender is a repoat violent offender.

(ii) The offense of which the offender currently is convicted or to which the offender etrrently pleads guilty is
aggravated rnurder and the court does not impose a sentence of death or life imprisonnicnt without parole, auirder, ter-
rorism and tlre court does not impose a sentence of life inip-isonment without parole, any felony of the first degree that
is an offense of violence and the coutt does not impose a sentence of life imprisomnent without parole, or any felony of
the second degree that is an offense of violence and the trier of fact Snds that tlie offense involved an attempt to cause
or a tllreat to cause serious physical harnr to a person or resulted in serious physical harm to a person.

(iii) The court intposes the longest prison te7n for the offense that is not life imprisonmeut without parole.

(iv) The court 6nds that the prison tetms imposed pursuant to division (D)(2)(a)(iii) of this section and, if ap-
plicable, division (D)(1) or (3) of this section are inadequate to punish the offender and protect the public fi-om future
crime, because the applicable factors under section 2929.12 of the Revised Code indicathrg a greater likelihood of reci-

divism outweiglt the applicable factors under that section indicating a lesser likelihood of recidivism.

(v) The coutt finds that the prison tercns imposed pursuant to division (D)(2)(a)(iii) of this section and, if ap-
plicable, division (D)(1) or (3) of this section are demeauing to the seriousness of the offense, because one or more of
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the factors under section 2929.12 of the Revised Code indicating that the offender's conduct is more serious tlian con-
duct notiually constituting the offense are present, aud they outweigh the applicable factors under that section iudicating
that the offender's couduct is less serious than conduct nonnally constitttting the offense.

(b)'1'Ite court shall itnpose on an offender the longest prison term authorized or reqnired for the offense and
shall impose on the offender an additional definite prison term of one, two, tliree, four, five, six, seven, eight, nhte, or
tenyears if all of the following criteria are met:

(i) 'I'he offender is convicted of or pleads guilty to a specification of the type described in section 2947.149
[2941.74.9] of the Revised Code that the offender is a repeat violent offender.

(ii) The offender witliin the preceding twenty years has been convicted of or pleaded guilty to three or more
offenses described in division (CC)(1) of section 2929.01 of the Revised Code, inalud'nig all offenses described in that
division of which the offender is convicted or to which the offender pleads guilty in the cunrent prosecution and all of-
fenses described in that division of which the offender previously has been convicted or to which the offender previous-
ly pleaded guilty, whether prosecnted together or separately.

(iii) The offense or offenses of which the offender cuirently is convicted or to which the offender cuTently
pleads guilty is aggravated nmrder and the coru-t does not impose a sentence of death or life imprisonment witlrout pa-
role, nmrder, terrorism and the c-ourt does not impose a sentence of life imprisonment without parole, any felony of the
frrst degree that is an offense of violence and the court does not impose a sentence of life imprisonment without parole,
or any felony of the second degree that is an offense of violence and the trier of fact fmds that the offense atvolved an
attempt to cause or a threat to cause serious physical hann to a person or resulted in serious pliysical hann to a person_

(c) For pnrposes of division (D)(2)(b) of this section, two or more offenses committed at the same time or as
pait of the same act or event shall be considered one offense, and ihat one offense shall be the offense witb the greatest
penalty.

(d) A sentence imposed under division (D)(2)(a) or (b) of this section shall not be reduced pmsuant to section
2929.20 or section 2967.193 [2967.19.3], or any other provision of Chapter 2967. or Cbapter 5120. of the Revised
Code. Tlte offender shall serve an additional prison tenn imposed under this section consecutively to and prior to the
prison term imposed for the underlying offense.

(e) When imposing a sentence pursuant to division (D)(2)(a) or (b) of this section, the court shall state its find-
iiigs explaining the imposed sentence.

(3) (a) Bxceptwhen an offender commits a violation of section 2903.01 or 2907.02 of the Revised Code and the

penalty imposed for the violation is life imprisoimient or cotnmits a violation of section 2903.02 of the Revised Code, if

the offender commits a violation of section 2925.03 or 2925.71 of the Revised Code and that section classifies the of-

fender as a major drug offender and recptires the irnposition of a ten-year prison term on the offender, if the offender
cotmnits a felony violation of section 2925.02, 2925.04, 2925.05, 2925.36, 3719.07, 3719.08, 3719.16, 3719.161
[3719.16.1], 4729.37, or 4729.61, division (C) or (D) of section 3719.172 [3719.17.2], division (C) of section 4729.51,

or division (J) of section 4729.54 of the Revised Code that includes the sale, offer to sell, or possession of a schedrile I

or II controlled substance, with the exception of niarihuana, and the court imposing sentence upon the offender flnds

that the offender is gnilty of a specification of the type described in section 2941.1410 [2947.14.70) ofthe Revised Code

charging tlrat the offender is a major drug offender, if the court imposing sentence upon an offender for a felony finds
that the offender is gnilty of connpt ac5vity with the tnost serious oftense in the pattem of corntpt activity beirrg a felo-
ny oftlie first degree, or if the offender is guilty of an attempted violation of section 2907.02 ofthe Revised Code and,

lia: the offcnder compieted the violation of section 2907.02 of the Revised C'ode that was attempted, the offender would

have been subject to a sentence of life intprisonment or life hnpiisonment without pai-ole for the violation of section

2907.02 of the Revised Code, the court shall impose upon the offender for the felony violation a ten-year prison term
that cannot be reduced pursuant to section 2929.20 or Chapter 2967. or 5120. of the Revised Code.

(b) The court hnposing a prison ternr on an offender tmder division (D)(3)(a) of this secflon may impose an ad-
ditional prison terin of one, two, three, four, five, six, seven, eight, nine, or ten years, if the court, with respect to the
term imposed under division (D)(3)(a) of this section and, if applicable, divisions (D)(1) and (2) of this section, makes
both of the findings set foith in divisions (D)(2)(a)(iv) and (v) of this section.

(4) If the offender is beiug sentenced for a third or fourth degree felony OVI offense under division (G)(2) of sec-
tion 2929.13 ofthe Revised Code, the sentencing comi shall impose upon the offender a mandatory prison term in ac-
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cordance with that division. In addition to the mandatory prison tci7n, if the offender is being sentenced for a fonrth de-
gree felony OVI offense, the court, notwithstanding division (A)(4) of this section, may sentence the offender to a defi-
nite prison term of not loss than six months anct not more than thirty months, and if the offender is being sentenced for a
third degree fclony OVI offense, the sentencing court may sentence the offender to an additional prison tenn of any
duration speciCied in division (A)(3) of this section. Hi either case, the additional prison term imposed sliall be reduced
by the sixty or one hundred twenty days imposed upon the offender as the maudatory prison term. The total of the addi
tional prison term irnposed under division (D)(4) of this section plus the sixty or one hundred twenty days iniposed as
the mandatory prison term sltall equal a de'finite term in the range of six months to thirty months for a fourth degree
felony OVI offense and shall equal one of the autliorized prison terms specified in division (A)(3) of this section for a
tlrird degree felony OVI offense. If the cotnt imposes an additional prison tenn under division (D)(4) of this seetion, the
offender shall serve the additional p-ison ternt after the offender has served the mandatory prison teim required for the
offense. In addition to the mandatory prison term or mandatory and additional prison tenn imposed as described in divi-
sion (D)(4) of this section, the court also may sentence the offender to a cotmuunity control sanc&on under section

2929.16 or 2929.17 of the Revised Code, but the offender shall serve all of the prison terms so imposed prior to serving

the conununity control sanction.

If the offender is being sentencerl for a fourth degree telony OVI offense under division (G)(1) of section 2929.13

of the Revised Code and the coutt imposes a mandatoty term of local incarceration, the court may itnpose a prison term
as described in division (A)(1) of that section.

(5) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of section 2903.06 of the

Revised Code and also is convicted of or pleads guilty to a specification of the type described in section 2941.1414

[2941.14.14] of the Revised Code that charges that the victim of the offense is a peace officer, as defined in section

2935.01 of the Revised Code, or an hivestigator of the bureau of criminal identification and investigation, as defined in
section 2903.11 of the Revised Code, the court shall impose on the offender a prison term of five years. If a court un-
poses a prison term on an offender under division (D)(5) of this section, the prison term shall not be reduccd pursuant to
section 2929.20, section 2967.193 [2967.19.3], or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court shall not impose more than one prison term on an offender under division (D)(5) of this section for felo-
nies committed as part of the same act.

(6) If au offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of seetion 2903.06 of the

Revised Code and also is eonvicted of or pleads guilty to a specification of the type described in section 2941.1415

[2941.14.15] of the Revised Code that charges that the offender previously has been convicted of or pleaded guilty to

tbree or more violations of division (A) or (B) of section 4511.19 of the Revised Code or an equivalent offense, as de-

fined in section 2941.1415 [2941.14.15] of the Revised Code, or tliree or more violations of any combination of those
divisions and offenses, the court shall nnpose on tho offender a prison term of tttree years. If a court imposes a prison
term on att offender under division (D)(6) of this section, the prison teim shall not be reduced pursuant to section
2929.20, section 2967.193 [2967.19.31, or any other provision of Chapter 2967. or Cliapter 5120. of the Revised Code.
A court shall not impose more than one prison term on an offender under division (D)(6) of this section for felonies

committed as part of the same act.

(7) (a) If an offender is convieted of or pleads guilty to a felony violation of section 2905.01, 2905.02, 2907.21,
2907,22, or 2923.32, division (A)(1) or (2) of section 2907.323 [2907.32.3], or division (B)(1), (2), (3), (4), or (5) of

section 2919.22 of the Revised Code and also is convicted of or pleads guilty to a specification of the type described in

section 2941.1422 [2941.14.22] of the Revised Code that charges that the offender knowingly cominitted the offense in

furtherance of hurnan trafficknig, tho court sltall impose on the offender a mandatory prison term that is one of the fol-

lowing:

(i) If the offense is a£elony of the first degree, a definito prison term of not less than five years and not greater
than ten yea s;

(ii) If the offensc is a felony of the second or third degree, a definite prison tenn of not less than three years
and not greater than the maxitnunt prison ternt allowed for the offense by division (A) of section 2929.14 ofthe Revised

Code;

(iii) If ttte offense is a felony of the foutth or fifth degree, a defmite prison term that is the maximum prison
tenn allowed for the offense by division (A) of section 2929.14 of the Revised.
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(b) The prison term imposed under division (D)(7)(a) of this section shall not be reduced pursuant to section
2929.20, section 2967.193 [2967.19.3], or any other provisiou of Chapter 2967. of the Revised Code- A cotue shall not
impose more than one prison terin on an offender under division (D)(7)(a) of this section for felonies cotntnitted as part
of the same act, scheme, or plan.

(8) If an offender is convicted of or pleads guilty to a felony violation of section 2903.11, 2903.12, or 2903.13 of

the Revised Code and also is convicted of or pleads grilty to a specification of the type described in section 2941.1423

[2941.14.23] of the Revised Code that charges that the victitn of the violation was a woman whotn the offender knew
was pregnant at the tinte of the violation, notwithstanding the range of prison terms prescribed in division (A) of this
section for felonies of the same degree as the violation, the court shall impose on the offender a mandatory prison term
that is either a definite prison tenn of six months or one of the prison tenns prescribed in section 2929.14 of the Revised

Code for fclonies of the satne degree as the violation:

(E) (1) (a) Subject to division(E)(1)(b) of this section, if a mandatory prison term is imposed upon an offender pur-
suant to division (D)(1)(a) of this section for having a fircarm on or about the offender's person or under the offender's
control while committing a felony, if a mandatory prison term is intposed apon an offender pursuant to division
(D)(1)(c) of this section for committing a felony speci6cd in that division by discharging a fseann frorn a motor ve-
hicle, or if both types of maudatoty prison terins are irnposed, the ofl'ender shall serve any mandatory prison term im-
posed under either division consecutively to auy other mandatory prison terni imposed under either division or cutder
division (D)(1)(d) of this section, consecutively to and prior to any prison term iinposed for the underlying felony ptu-
suant to division (A), (D)(2), or (D)(3) of this section or any other section of the Revised Code, and consecutively to
any other prison tenn or mandatory prison tenn previously or subsequently imposed upon the offender.

(b) If a mandatory prison tenn is hnposed upon an offender pnrsuant to division (D)(1)(d) of this section for
wearing or carryhig body a-mor wltile committing an offense of violeuce that is a felony, the offender sltall serve the
mandatory term so imposed consecutively to any other inandatory prison tertn imposed under tttat division or under
division (D)(1)(a) or (c) of this section, consecutively to and prior to any prison tenn iinposed for the underlying felony
tmder division (A), (D)(2), or (D)(3) of this section or any other section of the Revised Code, and consecutively to any
other prison term or mandatory prison term previously or subscquently iinposed upon the offender.

(o) If a mandatory prison temi is inrposed upon an offender pursttant to division (D)(l)(t) of this section, the of-
fender shall serve the mandatoty prison terni so itnposed consecutively to and prior to any prison tetm iinposed for the
underlying felony under division (A), (D)(2), or (D)(3) of this section or any other section of the Revised Code, and
consecutively to any other prison tenn or mandatory prison term previously or subsequently iniposed upon the offender.

(d) If a mandatory prison terin is iinposed upon an offender pursuant to division (D)(7) or (8) of this section, the
offender shall serve the n andatory prison terni so iniposed consecutively to any other mandatory prison term imposed
under that division or undet- any otlier provision of law and consecutively to any other prison tertn or mandatory prison
term previously or subsequently iinposed upon the offender.

(2) lf an offender who is an inmate in a jail, prison, or othcr residential detention facility violates sectiori 2917.02,
2917.03, 2921.34, or 2921,35 of the Revised Code, if an offender who is under detention at a detention facility commits
a felony violation of section 2923.131 [2923.13.1] of the Revised Code, or if an offender who is an inmate in a jail,
prison, or other residential detention facility or is under detention at a dctetttion facility cormnits another felony while
the offender is an escapee in violation of section 2921.34 of the Revised Code, any prison tenn imposed upon the of-
fender for one of those violations shall be served by the offender consecutively to the prison term or term of imprison-
ment the offender was serving whert the offender cotmnitted that offense and to any other prison term previously or
subsequently itnposed upon the offender.

(3) lf a prison term is imposed for a violation of division (B) of section 2911.01 of the Revised Code, a violation
of division (A) of section 2913.02 of the Revised Code in which the stolen property is a firearm or dangerous ordnance,
or a felony violation of division (B) of section 2921.331 [2921.33.1] (?f the Revised Code, the offender shall serve that
prison temt consecutively to any other prison tenn or mandatory prison tertn previously or subsequently imposed upon
the offender.

(4) If n ultiple prison tenns are imposed on an offender for convictions of multiple offenses, the court may require
the offender to serve the prison terms consecutively if the court fmds that the consecutive service is necessary to protect
the public from future crime or to punish the offender and that consecutive sentences are not disproportionatc to the
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seriousness of the offender's conduct and to the danger the offeuder poses to the public, and if the court also finds any of
the following:

(a) The offender cotnmitted one or more of the multiple offenses while the offender was awaiting trial or sen-
tencing, was under a sanctiott imposed pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or was
under post-release control for a prior offense.

(b) At least two of the multiple offenses were committed as part of one or more courses of conduct, and the
hann caused by two or more of the inultiple offenses so conunitted was so great or unusual that no single prison tertn
for any of the offenses committed as part of any of the courses of conduct adequately retlects the seriousness of the of-
fender's conduct.

(c) The offender's history of eriminal conduct demorvstrates that consecutive sentences are necessary to protect
the public from future crime by the offender.

(5) If a mandatory prison term is imposed upon an offender pttrsuant to division (D)(5) or (6) of this section, the
offender shall serve the maudatory prison term consecutively to and prior to any prison term imposed for the underlying
violation of division (A)(1) or (2) of section 2903.06 of the Revised Code pursuant to division (A) of this section or sec-

tion 2929.142 [2929.I4.2] of the Revised Code. If a mandatory prison tetm is imposed upon an offender pursuant to
division (D)(5) of this section, and if a mandatory prison tertn also is hnposed upon the offender pursuant to division
(D)(6) of this section in relation to the same violation, the offettder shall serve the tnandatory prison term imposed pur-
suant to division (D)(5) of this section consecutively to and prior to the mandatory prison term imposed pursuant to di-
vision (D)(6) of this sectiott and consecutively to and prior to any prison tetm nnposed for the underlying violation of

division (A)(I ) or (2) of seotion 2903.06 of the Revised Code pursuant to division (A) of this seetion or section

2929.142 [2929.14.2] of the Revised Code.

(6) When consecutive prisott terins are imposed pursuant to division (1;)(1), (2), (3), (4), or (5) or division (J)(1)
or (2) of this section, the term to be served is the aggregate of all of the terms so iinposed.

(F) (1) tf a court imposes a prison ter-m for a felony of the first degree, for a felony of the second degree, for a felo-
ny sex offense, or for a felony of the third degree that is not a felony sex offense and in the cotttmissiou of which the
offender caused or threatened to cause physical harm to a person, it shall include in the sentence a requfrement that the
otfender be subject to a period of post-release control after the offender's release from imprisomnent, in accordance with
that division_ if a court imposes a sentence including a prison term of a type described in this division on or after July
11, 2006, the failure of a court to include a post-release control requh•etneut in the sentence pursuant to this division
does not negate, lirnit, or otherwise affect the mandatory period of post-release control that is requited for the offender

under division (B) of scction 2967.28 of the Revised Code. Section 2929.191 [2929.19.I] of the Revised Code applies if,
prior to July 1 I, 2006, a coutt imposed a sentence including a prison tetm of a type described in this division and failed
to include in tltc sentence pursuant to this division a statetnettt regard'utg post-release control.

(2) If a court imposes a prison term for a felony of the third, fourth, or fiffh degree that is not subject to division
(P)(1) of this section, it shall include in the sentence a requirement that the offender be subject to a period of post-
release control after the offender's release from imprisotunent, in accordance with that division, if the parole board de-
termines that a period of post-rclease eontrol is necessaty. Section 2929.191 [2929.19.1] of the Revised Code applies if,
prior to July 11, 2006, a court imposed a senteuce including a prison term of a type described in this division and failed
to inelude in the sentence pursuant to this division a statement regarding post-release eontrol.

(G) The court shall 'nnpose sentence upon the offender in accordance with section 2971.03 of the Revised Code, and
Chapter 2971. of the Revised Code applies regarding the prison terut or ternz of ]ife imprisotunent without parole im-
posed upon the offender and the service of that term of intprisotmient if any of the following apply:

(1) A person is convicted of or pleads guilty to a violent sex offense or a designated hornicide, assanlt, or kidnap-
ping offense, and, in relation to that offense, the offender is a<ljudicated a sexually violent predator.

(2) A person is convicted of or pleads guilty to a violation of division (A)(1)(b) of section 2907.02 of the Revised

Code connnitted on or after January 2, 2007, and eithet- the court does not itnpose a sentence of life without parole when
anthorized pursuant to division (B) of section 2907.02 of the RevisedCode, or division (B) of section 2907.02 of the

Revised Code provides that the court shall not sentence the offender pursuant to section 2971.03 ofthe Revised Code.
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(3) A person is convicted of or pleads guilty to attempted rape committed on or aftei- January 2, 2007, atid a speci-

lication of flle type described in section 2941.1418 [2941.14.18], 2941.1419 [2941.14.191, oi- 294L 1420 [2941.14.20]

of the Revised Code.

(4) A person is convicted of or pleads guilty to a violation of section 2905.01 of the Revised Code comtnitted on

or after January 1, 2008, and that section requires the comt to sentence the offender pursnant to section 2971.03 of'the

Revised Code.

(5) A person is convicted of or pleads guilty to aggravated inurder committed on or after January 1, 2008, and di-
vision (A)(2)(b)(ii) of section 2929.022 [2929.02.2f, division (A)(1)(e), (C)(1)(a)(v), (C)(2)(a)(ii), (D)(2)(1h),
(D)(3)(a)(iv), or (13)(1)(d) of section 2929.03, or division (A) or (13) of section 2929.06 of the Revised Code requires the

coutt to sentence the offender pmsuantto division (13)(3) of section 2971.03 ofthe Revised Code.

(6) A person is convicted of or pleads guilty to murder committed on or after January I, 2008, and division (13)(2)

of section 2929.02 ofthe Revised Code reqtiires the court to sentence the offender pursuattt to s•ecttort 2971.03 of the

Revised Code.

(H) If a person who ltas been convicted of or pleaded guilty to a felony is sentenced to a prison term or term of im-
prisomnent under this section, sections 2929.02 to 2929.06 of the Revised Code, sectiort 2929.142 [2929.14.2] ofthe

Revised Code, or section 2971.03 of the Revised Code, or any other provision of law, section 5120.163 [5120.16 3] of

the Revised Code applies regarding the person while the person is confined in a state correctional institution.

(I) If an offender who is convicted of or pleads guilty to a felony that is an offense of violence also is convicted of
or pleads gnilty to a specification of the type described in section 2941.142 [2941.14.2J of the Revised Code that
charges the offender with having cotnmitted the ielony while patti.cipating in a criminal gang, the court shall intpose
upon the offeuder an additional prison term of one, two, or three years.

(J) (1) If an offender who is convicted of or pleads guilty to aggravated murder, murder, or a felony of the ftrst,
second, or third degree that is an offense of violence also is convicted of or pleads guilty to a specification of the type
described in section 2941.143 [2941.14.3] of the Revised Code that charges the offender with having conunitted the
offense in a school safety zone or towards a person hi a schoot safety zone, tlre court shall impose upon the offender an
additional prison term of two years. The offender shall serve the additional two years consecutively to and prior to the
prison term imposed for the underlying offense.

(2) (a) If an offender is convicted of or pleads guilty to a felony violation of section 2907.22, 2907.24, 2907.241
[2907.24.11, or 2907.25 of the Revised Code and to a specifica6on of the type described 'nl.section 2941.1421
[2941.14.211 of the Revised Code and if the court imposes a prison term on the offender for the felony violation, the
conrt tnay impose upon the offender an addidonal prison term as follows:

(i) Subjeet to division (J)(2)(a)(ii) of this section, an additional prison term of one, two, tliree, four, five, or six
months;

(ii) If the offender previously has been convicted of or pleaded guilty to one or more felony or rnisdemeanor
violations of section 2907.22, 2907.23, 2907.24, 290Z241 [2907.24.IJ, or 2907.25 of the Revised Code atid also was
convicted of or pleaded guilty to a specification of the type described in section 2941.1421 [2941.14.211 of the Revised

Code regarding one or tnore of those violations, an additional prisort term of one, two, three, four, five, six, seven, eight,
nhte, ten, eleven, or twelve montlis.

(b) In lieu of imposhrg an additional prison tenn under division (J)(2)(a) of this section, the cottrt may directly
impose on the offender a sanction tlsat requires the offender to wear a real-time processing, continual traclcing electronic
monitoring device during the period of tiine specified by the court. The period of titne specified by the coutt shall cqual
the dtiration of an additiouat prison term that the cotut could have imposed upon the offender under division (J)(2)(a) of
this section. A sanction imposed under this division shall commence on the date specified by the eourt, provided that the
sanction sl alt not eomtnence ttntil affer the offender has served the prison term imposed for the felony violation ofsec-

tion 2907.22, 2907.24, 2907.241 [2907.24.1J, or 2907.25 of the Revised Cocle and any residential sanction imposed for

the violation under section 2929.16 of the Revised Code. A sanction imposed under this division shall be considered to
be a conmiunity control sanction for purposes of section 2929.15 of the Revised Code, and all provisions of the Revised
Code that pertain to conunmtity control sanctions shall apply to a sanction itnposed under this division, except to the
extent that they would by their nathire be c(earty inapplicable. The offender shall pay all costs associated witli a sanction
imposed under this division, htcluding the cost of the use of the tnonitoring device.
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(K) At the time of sentencing, the court may recommend the offender for placement in a program of shock incarce-
ration under secaiota 5120.031 15120.03.1J of the Revised Code or for placenrent in an intensive program prison uuder
section 5120. 032 [5120.03.2] of the Revised Code, disapprove placement of the offendcr in a progratn of shock incarce-
ration or an intensive program prison of that nattire, or make no reconnnendation on placement of the offender. In no
case sliall the depat-tment of rehabilitation and correction place the offender in a program or prison of that nature utiless
the depattment deternunes as speci 6ed in section 5120.031 [5120.03.1] or 5120.03215120.03.2] of the Revised Code,

whiclrever is applicable, that the offender is eligible for the placement.

If the court disapproves placenient of the offender in a program or prisou of that nature, the department of rchabili-
tation and correction shall not place the offender in any program of shock incarceration or intensive program prison.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive program
prison, and i rthc offender is subsequently placed in the recommended program or prison, ihe department shall notify
the court of the placement and shall iuclude with the notice a brief description of the placement.

If the court reconnnends placement of the offender in a progratn of sliock incarceration or in an intensive progratn
prison and the department does not subsequently place ttie offender in the reconmiended program or prison, the depart-
ment shall send a notice to the court indicating why the offender• was not placed in the recomniended program or prisou.

lf the court does not tnake a reconiniendation under this division with respect to an offender and ifihe department
determines as specified in section 5120.031 [5120.03.1J or 5120.032 [5120.03.2] ofthe Revised Code, whichever is
applicable, that the offender is eligible for placement in a program or prison of that nature, the department shall screen
the offendet- and determine if there is an available program of shock incarceration or an intensive program prison for
which the offender is suited. If there is an available program of shock incarccration or an intensive progratn prison for
which the offender is suited, the department shall notify the court of the proposed placetnent of the offender as specified
in section 5120.031 [5120.03.1] or 5120.032 [5120.03.21 ofthe Revised Code and shall include witli the notice a brief
description of the placement. 'The court shall have ten days from receipt of thc notice to disapprove the placement.

(L) If a person is convicted of or pleads guilty to aggravated velricular hon icide in violation of division (A) (1) of
sectioti 2903.06 ofthe Revised Code and division (13)(2)(c) of that section applies, the person shall be sentenced pur-
suant to section 2929.142 12929.14.2J of the Revised Code.
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§ 2929.19. Sentencing hearing

(A) The court shall hold a sentenchig heariug before imposing a sentence tmder this chapter upon an offender who
was convicted of or pleaded gnilty to a felony and before resentencing an offender who was convicted of or pleaded
guilty to a felony and whose case was remanded pursuant to section 2953.07 or 2953.08 of the Revised Code. At the
heariug, the offender, the prosecuting attotney, the victim or the victhn's representative in accordance with section
2930.14 of the Revised Code, artd, witlt the approval of the court, any other persoii may present infortnation relevant to
the imposition of sentence in the case. The coutt shall inforni the offender of the verdict of the j uy or finding of the
court and ask the offender whether the offender has anything to say as to why sentence should not be imposed upon the
offender.

(B) (1) At the sentenchig hearing, the court, before imposhig sentence, shall consider the record, any information
presented at the hearing by any person pursuant to division (A) of this section, and, if one was prepared, ttte presentenoe
iuvestigation report tnade pursuant to section 2951.03 of the Revised Code or Criminal Rule 32.2, and any victhn impact
statement made pursuant to section 2947.051 [2947.05.1] of the Revised Code.

(2) The court shall impose a sentence and shall make a finding that gives its reasons for selecthig the sentence
imposed in any of the following circumstances:

(a) Unless the offense is a violent sex offejise or designated hoinicide, assault, or kidnapping offense for which
the comt is required to impose sentence pnrsuant to division (G) of section 2929.14 of the Revised Code, if it imposes a
prison term for a felony of the fourth or fifth degree or for a felony clrug offense that is a violation of a provision of
Chapter 2925, of the Revised Code and that is specified as being subject to division (B) of section 2929.13 of the Re-
vised Code for pmposes of sentencing, its reasons for imposing the prison teim, based upon the overriding purposes and
principles of felony sentencing set foith in section 2929.11 of the Revised Code, and any factors listed in divisions
(B)(1)(a) to (i) of'section 2929.13 of the Revised Code that it found to apply relative to the offender.

(b) If it does not inipose a prison term for a felony of tlze first or secoud degree or for a felony drug offense that
is a violation of a provision of Chapter 2925. of the Revised Code and for which a presuinption in favor of a prison tenn
is specified as being applicable, its reasons for not imposing the prison term vul for oveiTiding the presumption, based
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upon tlre oveiriding ptnposes and piinciples of felony sentencing set forth in section 2929.11 of the Revised Code, and

the basis of the findings it made under divisions (D)(1) and (2) of section 2929.13 of the Revised Code.

(e) If it hnposes consecutive settences under section 2929.14 of the Revised Cbde, its reasons for imposing the

consecutive senteuces;

(d) If the sentence is for one offense and it imposes a prison term for the offense that is the maximum prison

term al lowed for that offense by division (A) of section 2929.14 of'the Revised Code or sec8on 2929.142 [2929.14.2] of

the Revised Code, its reasons for imposing the maximum prison tenn;

(e) If the sentence is for two or more offenses arising out of a single incident and it imposes a prison tenn for
those offenses that is the niaxunum prison term allowed for the offense of the highest degree by division (A) of section

2929.14 of the Revised Code or section 2929.142 12929.14.2J of the Revised Code, its reasons for imposulg the maxi-

rnum prison term.

(3) Subject to division (B)(4) of this section, if the sentencing court determines at the sentenciug hearhtg that a
prison terni is neccssary or required, the court shall do all of the following:

(a) Impose a stated prison term and, if the court imposes a mandatory prison term, notify the offender that the
prison ternt is a tnandatory prison term;

(b) In addition to any other information, include in the sentencing entry the name and section reference to the
offense or offenses, the sentence or sentences imposed and whether the senteace or sentences contain mandatory prison
terms, if sentences are imposed for rmiltiple counts whether tlto sentenecs are to be served concurrently or consecutive-
ly, and the name and section reference of any specification or specifications for wliich sentence is imposed and the sen-
tence or sentences iinposed for the specification or specifications;

(c) Notify the offender that the offender will be supervised under section 2967.28 of the Revised Code after the

offender leaves prison i f the offender is being sentenced for a felony of the first degree or second degree, for a felony
sex offense, or for a felony of the third degree that is not a felony sex offense and in the connuission of which the of
fender caused or threatened to cause physical harm to a person. If a coutt imposes a sentence including a prison tenn of
a type described in division (B)(3)(c) of this section on or after .luly 11, 2006, the railure of a court to notify the offender
pursuant to division (B)(3)(c) of this section that the offender will be supervised under section 2967.28 of the Revised

Code after the offender leaves prison or to include at the judgment of conviction entered on the journal a statentent to
that effect does not negate, limit, or othewise affect the tnandatory period of supervision that is required for the offend-

er under division (B) of section 2967.28 oftlae Revised Code. Section 2929.191 [2929.19.1J ofthe Revised Code applies

if, prior to July 11, 2006, a court imposed a sentence including a prison tenn of a type described in division (13)(3)(c) of
this section and failed to notify the offender pursuant to division (B)(3)(c) of this section regarding post-release control
or to include in thejudgment of conviction entered on the joumal or in the sentence a statement regarcling post-release

control.

(d) Notify the of'fender that the offender may be supervised under section 2967.28 of the Revised Code after the
offender leavos prison if the offender is beuxg sentenced for a felony of the third, fourth, or fifth degree that is not sub-
ject to division (13)(3)(c) of this section. Section 2929.191 [2929.19.11 nf the Revised Code applies if, prior to.hily 11,
2006, a court intposed a sentence including a prison term of a type described in division (B)(3)(d) o£this section and
failed to notify the offender pursuant to division (B)(3)(d) of this section regarding post-release control or to inclnde in
the judgment of eonviction entered on the joumal or in tlte sentence a statement regarding post-release control.

(e) Notify the offender that, if a period of supervision is irnposed following the offender's release from prison,
as described in divisio;i (B)(3)(c) or (d) of this section, and if the offender violates that supervision or a condition of

post-release control imposed under division (B) of section 2969131 [2967.13.1] of the Revised Code, the parole board

rnay impose a prison term, as part of the sentence, of up to one-half of the stated ptison term originally itnposed upon
the offender. If a court imposes a sentence including a prison tenn on or after July 11, 2006, the failure of a conrt to
notify the offcnder pursuant to division (B)(3)(e) of this section that the parole board may irnpose a prison term as de-
scribed in division (B)(3)(e) of this section for a violation of that supervision or a condition of post-release control im-

posed under division (B) of section 2967.131 [2967.13.1J of the Revised Code or to urclude in the jttdgment of convic-

tion entered on the jotirnal a statement to that effect does not negate, limit, or otherwise affect the authority of the parole
board to so impose a prison term for a violation of that nathue if, pursuant to division (D)(l ) of section 2967.28 of the

Revised Code, ttie parole board notifies the offender prior to the offender's release of the board's authority to so irnpose

a prison tenn..Section 2929,191 [2929_ 19.1] of the Revised Code applies if, prior to July 11, 2006, a court imposed a
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sentence including a prison terni and failed to notify the offender pm'suant to division (B)(3)(a) of this section regarding
the possibility of the parole board imposing aprison terni for a violation of supervision or a condition of post-release

control.

(f) Require that the offender not ingest or bc injected with a chug of abuse and submit to random drug testing as

provided insection 341.26, 753,33, or 5120.63 of the Revised Code, whichever is applicable to the offender who is serv-
hzg a prison term, and require that the results of the drug test administered nnder any of those sections indicate that the
offender did not higest or was not injected with a drug of abuse.

(4) (a)'Ihe couit shall inelnde in the offender's sentence a statement that the offender is a tier 111 sex offend-
er/child-victinr offender, and the conrt shall comply with the requirements of section 2950.03 of the. Revised Code if any

of the followhtg apply:

(i) The offender is being sentenced for a violent sex offense or designated homicide, assault, or kidnapping of-
fense that the offender committed on or after 7anuary 1, 1997, and the offender is adjudicated a sexually violent predator

in relation to that offense.

(ii) The offender is be'nig sentenced for a sexually orieuted offense that the offender committed on or after
January 1, 1997, and the offender is a tier III sex offender/ehild-victim offender relative to that offense.

(iii) The offender is being sentenced on or ailer July 31, 2003, for a child-victim oriented offense, and the of-
fender is a tier III sex offender/child-victiin offender relative to that offense.

(iv) The offeuder is being sentenced under section 2971.03 of the Revised Code for a violation of division

(A)(1)(b) of section 2907.02 of the Revised Code comtnitted on or after January 2, 2007.

(v) The offender is sentenced to a term of life witlrout parole under division (B) of section 2907.02 of the Re-

vised Code.

(vi) The offender is being sentenced for attempted rape conmiitted on or after January 2, 2007, and a specifi-

cation of the type described in section 2941.1418 [2941.14.18], 2941.1419 [2941.14.19], or 2941.1420 12941.14.201 of

the Revised Code.

(vii) The offender is being sentenced under division (B)(3)(a), (b), (c), or (d) of section 2971.03 of the Revised

Code for an offense described in those divisions committed on or after Jannary 1, 2008.

(b) Additionally, if any criterion sct forth in divisions (B)(4)(a)(i) to (vii) of this section is satisfed, in the cir-
cumstances described in division (G) of section 2929.14 of the Revised Code, the couit shall impose sentence on the

offender as described in that division.

(5) If the sentencing court determhies at the sentencing hearing that a commLmity control sanction sliould be itn-
posed and the court is not prohibited from imposing a community control satiction, the comt shall impose a commnnity
control sanc6on. The eoutt shall notify the offender that, if the conditions of the sanetion are violated, if the offender
comrnits a violation of any law, or if the offender leaves this state withoitt the permission of the court or the offender's
probation officer, the court niay impose a longer time under the same sanction, may itnpose a more restrictive sanction,
or may impose a prison terin on the offender and shall indicate the specific prison ternt that may be itnposed as a sanc-
tion for the violation, as selected by the coutt fi-om the range of prison terms for the offense pursuant to section 2929.14

of the Revised Code.

(6) Before imposing a financial sanction mtder section 2929.18 of the Revised Code or a fine undor section

2929.32 of t1.e Revised Code, the court shall consider the offender's present and future ability to pay the amount of the

sanction or fine.

(7) If the sentencing court sentences the offender to a sanetion of conGnement pursuant to section 2929.14 or

2929.16 of the Revised Code that is to be served in a local detention facility, as defuied in section 2929.36 of the Revised

Code, and if the local detention facility is covered by a policy adopted pursuant to section 307.93, 341.14, 341.19,

341.21, 341.23, 753.02, 753_04, 753.16, 2301.56, or 2947.19 of the Revised Code and section 2929.37 of the Revised

Code, both of the following apply:

(a) The court shall specify both of the following as part of the sentence:
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(i) If the offender is presented witli an itemized bill pursuant to section 2929.37 of the Revised Code for pay-
ment of the costs of confinement, the offender is requiied to pay the bill in accordance with that section.

(ii) If the offender does not dispute the bill described'nr division (B)(7)(a)(i) of this section ancl does not pay
the bill by the times specified in section 2929.37 ofdlae Revised Code, the clerk of the couw-t may issue a ceztificate of
judginent against the offender as described in that section.

(b) 7'he sentence automatically includes any certificate of judgment issued as described 'ni division (13)(7)(a)(ii)
of this section.

(8) The failure of tlie court to notify the offender that a prison terrn is a mandatory prison term pursuant to divi-
sion (B)(3)(a) of this section or to include in the sentencing entry any infonnation required by division (B)(3)(b) of this
section does not affect the validity of the imposed sentence or sentences. If the sentencing couit notifies the offender at
the sentencing hoaring that a prison tenn is mandatory but the sentencing entry does not specify that the prison term is
mandatory, the court may complete a cor-rected journal entry and send copies of the corrected enthy to the offender and
the department of rehabilitation and cor2-ection, or, at the request of the state, the eourt shall complete a coirected jour-
nal entry and send copies of the coiTected entry to thc offender and department of rehabilitation and correction.

(C) (1) If'the offender is being sentenced for a fomth degree felony OVI offense under division (G)(1) of section
2929.13 of the Revised Code, the court shall impose the mandatory term of local incarceration in accordance with that
division, shall impose a mandatory fute in accordance with division (B)(3) of section 2929.18 of the Revised Code, and,
in addition, may impose additional sanctions as specif ed in sections 2929.15, 2929.16, 2929.17, and 2929.18 of tlse

Revised Code. The court shall not impose a prison teim on the offender except that the court may impose a prison term
upon the offender as provided in division (A)(1) of section 2929.13 ofilae Revised Code.

(2) If the offender is being sentenced for a third or fourth degree felony OVI offense under, division (G)(2) of sec-
tion 2929.13 of tFae Revised Code, the court shall impose the niaudatnry prison term in accordance with that division,
shall impose a mandatory fine in accordance with division (B)(3) of section 2929.18 ofthe Revised Code, and, in addi-
tion, may impose an additional prison term as specified in section 2929.14 of the Revised Code. In addition to the man-
datory prison terin or mandatory prison term and additional prison terin the court imposes, the court also may impose a
community control sanction on the offender, blu the offender shall serve all of the prison teims so imposed prior to serv-
ing the community control sanction.

(D) The sentencing court, pursuant to division (K) of section 2929.14 ojthe Revised Code, inay reconnnend place-
tnent of the offender in a program of shock incarceration nnder section 5120.031 [5120. 03.I] of the Revised Code or an

intensive program prison under section 5120.032 [5120.03.2] of theRevised Code, disapprove placement of the offend-
er in a progra n or prison of that nature, or make no recommendation. If the court recommends or disapproves place-
mert, it shall make a finding that gives its reasons for its reconunendation or disapproval.
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1, eff. 4-7-09.
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§ 2929.41. Multiple sentences

(A) Except as provided in division (B) of this section, division (E) of section 2929.14, or division (D) or (E) ofs•ection

2971.03 ofthe Revised Code, a prison term, jail term, or sentence of imprisonment shall be served concurrently with any
other prison tenn, jail term, or sentence of imprisonment imposed by a court of this state, another state, or the tJnited
States. Except as provided in division (B) (3) of this section, a jail tenn or sentence of imprisonment for misdemcanor
shall be served concurrently with a prison term or sentence of imprisomnent for felony served in a state or federal cor-
rectional institntion.

(B) (1) Ajail tenn or sentonce of intprisotunent for a misdemeanor shall be served consecutively to any otlter pris-
on term, jail term, or sentence of irnprisotmi.ent whcn the trial court specifies that it is to be served consecutively or
when it is imposed for a misdemeanor violation of section 2907.322, 2921.34, or 2923.131 of the Revised Code.

When consecutive sentences are imposed for misdemeanor under this division, the term to be served is the aggre-
gate of the consecutive terms imposed, except tlrat the aggregate tenn to be served shall not exceed eigliteen months.

(2) If a comt of this state imposes a prison term upori the offender for the cornmission of a felouy and a court of
another state or the United States also has imposed a prison tenn upou the offender for the commission of a felony, the
corut of this state may order that the offender serve the prison term it inrposes conseeutively to any prison term imposed

upon the offender by the court of anotlrer state or the Uuited States.

(3) A jail terin or seutence of irnprisomnent imposed for a misdemeanor violation of section 4510. ll, 4510.14,

4510.16, 4510.21, or 4511.19 ofthe Revised Code shalL be served consecutively to a prison tenn that is imposed for a

felony violation of section 2903.06, 2903.07, 2903.08, or 4511.19 of the Revised Code or a felony violation of section

2903.04 of the Revised Code involving the operation of a motor vehicle by the offender and that is served in a state cor-
rectional institution wheu the trial conrt specifies that it is to be served consecutively.

When consecutive jail tenns or sentences of iniprisonment and prison terms are imposed for one or more misde-
meanors and one or more felonies under this division, the term to be served is the aggregate of the consecutive tertns
inzposed, and the offender shall serve all terms imposed for a felony before serving any term imposed for a misdetnea-
nor.
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§ 2953.08. Grounds for appcal by defendant or prosecutor of sentence for felony; appeal cost oversiglit committee

(A) In addition to any other rigbt to appeal and except as provided in division (D) of this section, a defendant wlio is
convicted of or pleads guilty to a felony may appeal as a matter of right the sentence imposed upon the defendant on

one of the following grounds:

(1) The sentence consisted of or included the tnaximum prison ter-m allowed for the offense by division (A) of

sectiori 2929.14 or section 2929.142 [2929.14.2] ofthe Revised Code, the sentence was not iniposed pnrsuant to divi-

sion (D)(3)(b) of section 2929.14 o{the Revised Code, the maxirnum prison term was not required for ttie offense puo-

suant to Chapter 2925. or any other provision of the Revised Code, and the coutt imposed the seutence under one of the

following circumstances:

(a) The sentence was imposed for otily one offense.

(b) The sentence was imposed for two or more offenses arising ont of a single incident, and the court imposed
the tnaxiinum prison term for the offense of the higliest degree.

(2) The sentence consisted of or hicluded a prison term, the offense for whicli it was itnposed is a felony of the
fourth or fifth degree or is a felony drug offense that is a violation of a provision of Chapter 2925. of the Revised Code
and that is specified as being subject to cfivision (B) of section 2929.13 of the Revised Code for purposes of sentencing,

and tite court clidnot speeify at sentenciug that it found one or more fa.etors specified in divNions (B)(1)(a) to (i) of sec-

tion 2929.13 of the Revised Code to apply relative to the defsndant. If the court specifies that it found one or more of
those factors to apply relative to the defendant, ttie defendant is not entitled under this division to appeal as a matter of
right the sentence imposed upon the offender.

(3) The person was convicted of or pleaded guilty to aviolent sex offense or a designated homicide, assault, or
kidnappurg offense, was adjudicated a sexually violent predator in relation to that offense, and was sentenced pnrsuant

to division (A)(3) of section 2971.03 of the Revi.sed Code, if the minimum term of the indefinite term imposed pursuant

to division (A)(3) of section 2971.03 of the Revised Code is the longest term available for the offense from among the

range of terms listed in section 2929.14 of the Revised Code. As used in this division, "designated homicide, assault, or

Icidnapping offense" and "violent sex offense" have the same meanings as in section 2971.01 of the Revised Code. As

nsed in this division, "adjudicated a sexually violent predator" has the same meaning as in section 2929.01 of the Re-
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vised Code, and a person is "adjudicated a sexually violent predator" in the same manner and the same circumstanecs as
are described in that section.

(4) The sentence is contrary to law.

(5) The sentence consisted of an additional prison term of ten years imposed pursuant to division (D)(2)(a) of

section 2929.14 of the Revised Code.

(6) The sentence consisted of an additional prison term of tcn years imposed pursuant to division (D)(3)(b) of

section 2929.14 ofYhe Revised Code.

(B) In addition to auy other riglit to appeal and except as provided in division (D) of this section, a prosecuthig at-
torney, a city director of law, village solicitor, or siu ilar chief legal ofGcer of a municipal coiporation, or the attorney
general, if one of those persons prosecuted the case, may appeal as a matter of right a sentence imposed upon a defen-
dant who is convicted of or pleads guilty to a felony or, in the circumstances described in division (B)(3) of this scetion
the modification of a sentence imposed upon suclr a defendant, on any of the following grounds:

(1) The sentence did not include a prison term despite a presumption favoring a prison tenn for the offense for
which it was imposed, as set forth in section 2929.13 or Chapter 2925. of the Revised Code.

(2) The sentence is contrary to law.

(3) The sentence is a modification under section 2929.20 ofthe Revised Code of a sentence that was imposed for

a felony of the first or second degree.

(C) (1) In addition to the rigltt to appeal a sentence granted under division (A) or (B) of this section, a defendant
who is convicted of or pleads guilty to a felony may seek leave to appeal a sentence hnposed upon the defendant on the
basis that the sentencing judge has imposed consecntive sentences tmder division (E)(3) or (4) of section 2929.14 of the

Revised Code and that the consecutive sentences exceed tlie niaximum prison terin allowed by division (A) of that sec-
tion for the most serious offense of which the defendant was convicted. LJpon the filing of a motion under this division,
the court of appeals may grant leave to appeal the sentence if the cottrt determines that the allegation included as the

basis oftlte motion is true.

(2) A defendant may seek leave to appeal an additional sentence irnposed upon the defendant pursuant to divi-

sion (D)(2)(a) or (b) of section 2929.74 of the Revised Code if the additional sentenec is for a definite prison term that is

longer than five years.

(D) (1) A sentence imposed upon a defendant is not subject to review under this section if the sentence is autho-
rized by law, has been recommended jointly by the defendant and the prosecution in the case, and is imposed by a sen-

tcncingjudge.

(2) Except as provided in division (C)(2) of this section, a seutence imposed upon a defendant is not subject to

review under this section if the sentence is imposed pursuant to division (D)(2)(b) of section 2929.14 of the Revised

Code. Except as otherwise provided in this division, a defendant retains all rights to appeal as provided under this chap-
ter or any other provision of the Revised Code. A defendant has the right to appeal under this chapter or any other pro-

vision of the Revised Code the court's application of division (D)(2)(c) of section 2929.14 of the Revised Code.

(3) A sentence imposed for aggravated nnn-dor or mnrder pursuant to sections 2929.02 to 2929.06 of the Revised

Code is not subject to review nnder this section.

(L.) A defendant, prosecuting attorney, city director of law, village solicitor, or chief municipal legal officer shall
file an appeal of a sentenee under this section to a court of appeals within the time limits specified in Rule 4(B) of the

Ru1es ofAppellate Procedure, provided that if the appeal is pursuant to division (B)(3) of this section, the time limits
specified in that rule shall not connnencc runuing until the court grants the motion that nrakes the sentence modifieat'ton

in question. A sentence appeal under this section shall be consolidated with any other appeal in the case. If no other
appeal is filed, the court of appeals may review only the poitions of the trial record that pertain to sentencing.

(F) On the appeal of a sentence under this section, the record to be reviewed shall include all of the follow'nig, as

applicable:

(1) Atry presentence, psychiatric, or other investigative report that was submitted to the coiirt in writing before
the sentence was imposed. An appellate court that reviews a presentence investigation repoit prepared pursuant to sec-
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tion 2947.06 or 2951.03 ofthe Revised Code or Criminal Rule 32.2 in connection with the appeal of a sentence under

this section shall comply witli division (D)(3) of section 295L03 of the Revised Code wlien the appellate court is not

using the presentence investigation repott, and the appellate cotut's use of a presentence investigation report of that na-
ture in connection with the appeal of a sentence under this section does not affect the otherwise confidential eharacter of

the contents of that report as described in division (D)(1) of section 2951,03 of the Revised Code and does not cause that

report to become a public record, as clefined in section 149.43 of'the Revised Code, following the appellate coutt's use of

the report.

(2) The trial record in the case ut which the sentence was imposed;

(3) Any oral or written statements made to or by ttie court at the sentencing hearing at which tho sentence was

imposed;
(4) Any written findings that the comt was required to make in connection with the inodification of the sentence

pursuant to a judicial release under division (1) of,s•ection 2929.20 of the Revised Code.

(G) (1) If ttte seiitencing court was required to make the findings required by division (B) or (D) of section 2929.13,

division (D)(2)(e) or- (E)(4) of section 2929.14, or division (I) of section 2929.20 of the Revised Code relative to the

imposition or modification of the sentence, and if the sentencing court failed to state the required fmdings on the record,
the court hearing an appeal under division (A), (B), or (C) of this section shall remand the case to the sentencing comt
and instnict the sentencing court to state, on the record, the required findings.

(2) The court hearing an appeal under division (A), (B), or (C) of this section shall review the record, includ'uig
the fmdings underlying tbe sentence or modification given by the sentencing court.

The appellate court may increase, reduce, or otherwise modify a sentence that is appealed mzder this section or
may vacate the sentenee and reniand the matter to the sentencing court for resentencing. The appellate court's standard
for review is not whether the sentencing court abused its discretion. The appellate coutt may take any action authorized
by this division if it clearly and convincingly finds eitlier of the following:

(a) That the record does not support the sentencing court's findings under division (B) or (D) of section

2929.13, division (D)(2)(e) or (B)(4) of section 2929.14, or division (I) of section 2929.20 of the Revised Code, whi-

chever, if any, is relevant;

(b) That the sentence is otherwise contrary to law.

(H) A judgment or fmal order of a court of appeals under this section may be appealed, by leave of coutt, to the su-

preme eoutt.
(I) (1) `I'Itere is hereby established the felony sentenee appeal cost oversight conmiitteo, consistiug of eight mern-

bers. One member shall be the chief justice of the supreme court or a representative of the comt designated by the chief
justice, one metnber shall be a member of the senate appointed by the president of the senate, one member shall be a
member of the house of representatives appointed by the speaker of the house of representatives, one metnber shall be
the director of budget and matiagement or a representative of the office of budget and management designated by the
direetor, one meniber shall be ajudge of a court of appeals, court of cotnmon pleas, municipal court, or county court
appointed by the chief justice of the supreme court, one meniber shall be the state public defender or a representative of
the office of the state public defender designated by the state public defender, one member sttall be a prosecuting attor-
ney appointed by the Obio prosecuting atLorneys association, and one member shall be a county commissioner ap-
pointed by the county conunissioners association of Ohio. No more than three of the appointed members of the com-

mittee tnay be tnembers of the same political party.

'Che president of the senate, the speaker of the house of representatives, the chiefjustice of the supreine court,
the Ohio prosecuting attorneys association, and the comtty commissionets association of Ohio shall make the iuitial
appointments to the connnittee of the appointed members no later than ninety days after Jidy 1, 1996. Of those iuitial
appointments to the committee, the members appointed by the speaker of the house of representatives and the Ohio
prosecutiug attorneys association sttall serve a term ending two years after .Iuly 1, 1996, the nietnber appointed by the
ohief justice of the supreme comt shall serve a term ending three years after July 1, 1996, and the members appointed by
the president of the senate and the county commissioners association oI'Ohio shall serve terms ending four years aller
July 1, 1996. Thereaiter, terms of office of the appointed metnbers sliall be for four years, with eacb term ending on the
same day of the satne month as did the term that it succeeds. Members may be reappointed. V acancies shall be filled in
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the same manner provided for original appointments. A inember appointed to fill a vacancy occurring prior to the expi-
ration of the term for wl ich that member's predecessor was appointed shall hold office as a member for the retnainder of
the predecessor's term. An appointed member shall continue ht office subsequent to the expiration date of that membei-'s
terrn until that member's successor takes office or until a period of sixty days has elapsed, whichever occurs first.

If the chiefjustice of the supreme court, the director of the of6ce of buclget and management, or the state public
defender serves as a menlber of'the committee, that person's ternl of office as a member shall contintte for as long as
that person holds office as chiefjustice, director of the offlee of budget and tnanagetnent, or state public defender. If the
chiefjustice of the supreme court designates a representative of the court to serve as a member, the director of budget
and management designates a reprosentative of the office of budget and managesnent to serve as a member, or the state
public defender dcsignates a representative of the office of the state public defender to serve as a mensber, the person so
designiated shall serve as a mcmber of the commission for as long as the official wito made the designation holds office
as chiefjustice, director of the ofCce of budget and tnanagement, or state public defender or until that official revokes
the designation.

The chief justice of the supreme comt or the representative of the supremc court appointed by the cltief justice
sliall serve as cltairperson of the committee. The committee shall meet within two weeks after all appointed members
have been appointed and shall organize as necessary. Thereaiter, the committee shall nteet at least once every six
montlis or more often upon the call of the chaitperson or the written request of three or tnore members, provided that the
cotnmittee shall not meet unless moneys havc been appropriated to the judiciary budget administered by the suprerne
court specifically for the purpose of providing financial assistance to countics nnder division (I)(2) of this section and
the moneys so appropriated then are available'for thatputpose.

The members of the connnittee shall serve without compensation, but, iftnoneys have been appropriated to the
judiciary budget adtninistered by the suprenie court specifically for the purpose of providing financial assistauce to
counties under division (1)(2) of this section, each member shall be reimbursed out of the moneys so appropriated that
then are available for actual and necessary expenses incuiTed in the perfonnance of official duties as a cornmittee mem-
ber.

(2) The state criminal sentencing cornrnission periodically shall provide to the felony sentence appeal cost over-
sight committee all data the commission collects ptusuant to division (A)(5) of secttoti 181.25 of the Revised Code.
Upon receipt of the data from the state cr'ttninal sentencing cotmnission, the felony sentence appeal cost oversight
connnittee periodically shall review the data; deterinine whether any money has been appropriated to the judiciary
budget administer-ed by the supreme eourt specifically for the purpose of providhtg state financial assistance to counties
ni accordance witli this division for the inerease in expenses the connties experience as a result of the felony sentence
appeal provisions set fotth in this section or as a restdt of a postconviction relief proceeding brought under division
(A)(2) of.rection 2953.27 of the Revised Code or att appeal of a judgment in that proceedhig; if it detetmines that any
nsoney has been so appropriated, determitte the total atnount of tnoneys that have beeu so appropriated specifically for
that purpose and that then are available for that purpose; and develop a recommended metliod of distributing those mo-
neys to the countics. The committee shal l send a copy of its recommendation to the supreme court. Upon receipt of the
connnittee's recommendation, the supreme court shall distribute to the counties, based upon that recotmnendation, the
moneys that have been so appropriated speciflcally for the purpose of providing state financial assistance to counties
under this division and that then are available for that purpose.

IIISTORY:

146 v S 2(Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v H 180 (Eff 1-1-97); 147 v H 151 (Eff 9-16-97); 148 v S 107
(Eff 3-23-2000); 148 v H 331. Eff 10-14-2000; 150 v H 473, § 1, eff. 4-29-05; 151 v H 95, § l, eff. 8-3-06; 151 v H
461, § I, eft: 4-4-07; 152 v H 130, § 1, eff. 4-7-09.
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137.123 Provisions relating to concurrent and consecutive sentences.

(1) A sentence imposed by the court ntay be made concurrent or consecutive to wy other sentence wltich has beon
previously imposed or is simultaneously imposed upon the same defendant. The court may provide for consecutive sen-
tences only in accordance with the provisions of this section. A sentenee shall be deemed to be a concurrent term unless
the judgtnent expressly provides for consecutive sentences.

(2) lf a dcfendant is sitnultaneously sentenced for criminal offenses that do not arise from the same contiuuous and
uninterrupted course of conduct, or if the defendant previously was sentenced by any other court within the United
States to a sentence wltich the defendant has not yet completed, the court may irnpose a sentence concurrent with or
consecutive to the other sentence or sentences.

(3) When a defendant is sentenced for a crime committed while the defendant was incarcerated after sentencing
for the com nission of a previous crime, the court shall provide that the sentence for the new crinie be consecutive to the
sentence for the previous crime.

(4) When a defendant has been found guilty of tnore than one criminal offense arising out of a continuous and un-
interrupted course of conduct, tho sentences imposed for each resulting conviction shall be conculTent unless the court
complies with the procedures set forth in subsection (5) of this section.

(5) The court has discretion to impose consecutive terrns of imprisonment for separate convictions arising out of a
continuous and uninterrupted course of conduct only i f the court finds:

(a) That the criminal offense for which a consecutive sentence is contentplated was not merely an incidental viola-
tion of a separate statutory provision in the course of the commission of a more serious crime but rather was an indica-
tion of delandant's willingness to conur.it tnore than one criminal offense; or

(b)'The criminal offense for which a consecutive sentence is contemplated caused or created a risk of causing
greater or qualitatively different loss, injury or harm to ttie victim or caused or created a risk of causing loss, injury or
hartn to a different victim than was caused or threatened by the other offense or offenses coinmitted during a continuous
and unintetntpted course of condact.

H ISTORY: 1987 c.2 § 12; 1991 c.67 § 29; 1991 c.111 § 14; 1995 c.657 § 2; 2003 c.14 § 58
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