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INTRODUCTION AND SUMMARY OF ARGUMENT

As the smell of freshly popped corn wafts through the air and the family sits down

to watch the newest DVD release, everyone is reminded:

FBI WARNING

The motion pictured contained in this DVD is protected under the
copyright laws of the United States and other countries. This DVD is sold
for home use only and all other rights are expressly reserved by the
copyright owner of such motion picture. Any copying or public
performance of such motion picture is strictly prohibited and may subject
the offender to civil liability and severe criminal liability. (Title 17, U.S.C.
§501 and 5o6).

Despite this warning, Chappell obtained a computer, softtvare, and other items to

download and copy movies playing in the theater so he could sell the movies for a profit.

For his conduct, Chappell faced a charge for possessing criminal tools. The State

intended to prove that Chappell possessed certain items with the intent to use them

criminally-to violate 17 U.S.C. § 5o6. Chappell's criminal purpose in possessing certain

items was to make copies of movies and CDs and sell these items for a profit. The trial

court and Eighth District held that the State could only use an offense found within the

Ohio Revised Code to prove that a person acts criminally.

That decision ignores the plain language of the statute, which only uses the words

1) criminally, 2) criminal purpose, and 3) criminal use and improperly restricts the

obligation of prosecutors to prosecute individuals that violate the law "vithin its borders

and protect Ohio citizens. 'Phis Court should reverse and remand for trial.

STt3I'EMENT OF THE CASE

Chappell initially faced multiple charges. The jury was unable to reach a decision

on any charge. After declaring a mistrial, Chappell successfully moved to have all of the

remaining charges dismissed with the exception of possessing criminal tools. The trial



court found that the indictment for possessing criminal tools was valid on its face.

Chappell then aslced for a supplemental bill of particulars so he would have notice of the

means by which he acted criminally. The State responded and indicated that Chappell's

criminal purpose in possessing the items was to violate 17 U.S.C. § 5o6, a federal statute.

Chappell filed another motion to dismiss arguing that the State failed to present

an element to the grand juiy, the State is preempted from using this federal offense, and

the State cannot use a federal law to prove criminal purpose.

The trial court agreed in part with Chappell's argument. The trial court found

that the State is not required to specify in the indictment the crime that makes

possession of certain items illegal., The trial court also disagreed with the preemption

argument because the "State is pursuing possession of criminal tools, not a copyright

infringement case."2 The trial court did find that the State must use an offense found

within the Ohio Revised Code to prosecute a violation of criminal tools.3

'fhe Eighth District held that the State must use an offense found within the Ohio

Revised Code to prosecute a person for possessing criminal tools?

STATEMENT OF THE FACTS

While conducting a controlled pnrchase of narcotics from a residence, a

confidential informant was also able to purchase bootlegged DVDs.5 The bootlegged

, Tr. 11-12.

2Tr. 12-13.

3 Tr. 13.

4 State v. Chappell, Cuyahoga App. No. 92455, 2oo9-Ohio-5371, at 4s 8-9.

5 Tr. 12.
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DVDs were of movies that were playing in the theater.6 Based on the purchase of

narcotics, the police obtained a search warrant for the premises and its curtilage.7 When

the officers executed the search warrant, Welton Chappell and his vehicle were present.8

The officer secured Chappell and during a pat down discovered $6,793.9

The officer advised Chappell of his Miranda rights and began to conduct an

interview.lo Chappell was at this residence to drop off CD sleeves to the target of the

search warrant.il Chappell indicated that he had illegal pirating software on his

computer in his vehicle and that he dubbed movies for his clients.1=

I.AW AND ARGUMENT

PROPOSITION OF LAWI: THE STATE MAY USE VIOLATIONS
OF FF,DERAL CRIMINAL LAW OR VIOLATIONS OF
MUNICIPAL CRIMINAL LAW TO PROVE THATA PERSON
POSSESSES ITEMS TO USE THE ITEMS CRIMINALLY IN
VIOLATION OFR.C. 2923•24•

1. Question presented

A person may not possess any item with the intent to use the item criminally.

This statute is an attempt to "expand upon a former measure prohibiting the possession

6 Tr. 59.

7 State's Exhibit 1.

8 Tr. 20-21.

9 Tr. 22.

lo Tr. 66.

11 Tr. 67.

i'-' Tr. 74-75•
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of burglar's tools, to include possession of all things intended for criminal use."13

Chappell possessed items 14th the intent to violate the federal copyright law. Because

Chappell's intent is to violate federal law, this is a criminal act. Can the State prosecute

an individual for possessing items with the intent to violate a criminal federal law or

criminal municipal laNv?

II. Law and Analysis

A. Law.

"In reviewing statutory provisions, courts are constrained to look to the statutory

language and the purpose to be accomplished. Words used in a statute inust be taken in

their usual, normal or customaiy meaning * * * [and it] is the duty of the court to give

effect to the words used and not to insert words not used."i4

R.C. 2923.24 states a positive prohibition against possession or control of "any

substance, device, instrument, or article, tvith purpose to use it criminally." While

addressing an allied offense argument this Court held that, "possessing criminal tools is

not limited to possession with the purpose to commit theft; rather, it is broad enough to

include any criininal purpose as the requisite intent."1Fl

b. Analysis

i. Normal and customary meaning of the word
criminally.

13 Legislative Service Commission to 1972 H5il (emphasis added).

lh State V. Cargile, 123 Ohio St.3d 343, 346, 20o9-Ohio-4939, at 418 (quotations and

citations omitted).

s State v. Talley (i985), 18 Ohio St.3d 152,156 (emphasis added).
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The proposition turns on the definition of "criminally." Wliat is the normal or

customary meaning of the word criminally? Crime is defined as "a social harm that the

law makes punishable; the breach of a legal duty treated as the subject-matter of a

criminal proceeding."16

Welton Chappell possessed money, a vehicle, hard drives, computers, and

packaging material in the State of Ohio. Chappell had a criminal purpose in possessing

these items. The criminal purpose was to download and copy movies that were playing

in theaters and sell those movies. Downloading and selling movies is a violation of

federal criminal law-a crime. The State did not prosecute Chappell for a violation of

federal copyright law. The state prosecuted Chappell with the possession of certain

items to accomplish his intent to violate federal copyright law. In fact, as this case

currently stands the State has not proven that Chappell actually violated the federal

copyright law. But the statute only requires the State prove that Chappell's intent is to

violate the federal copyright law.

The State could prove, by Chappell's own admission, that his intent was to

downloaded movies, make copies, and sell those copies. Chappell had software on his

computer to accomplish that goal and prove his criminal intent. Thus, the items listed

in the indictment were possessed with the purpose to act crinunall,y and are criminal

tools under Ohio law.

16 Blacks I,aw Dictionaiy 8th Ed.
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ii. Purpose of the statute

When determining what a word in a statute means, courts also look "to the

purpose to be accomplished."17 The Legislative Service Commission indicates the

purpose of this statute:

"This section expands upon a former measure prohibiting the possession
of burglar's tools, to include possession of all things intended for criminal
uSe."1$

The purpose of the statute was to broaden criminally liability. The only words in the this

statute, of importance here, are the words "criminally" and "criminal." The whole

concept behind criminal law is to protect citizens from criminal acts. By limiting the

word criminally to only include crimes within the Ohio Revised Code, the purpose of the

statute-to expand the law to all things intended for criminal use and protection of Ohio

citizens from crimes occurring within its borders- cannot be accomplished. This

rewriting of the word criminally to mean offense defeats the purpose of the statute.

Crime means any crime. The State may use any criminal act committed within

its territorial jurisdiction to support a possession of criminal tools charge.19 The

criminal act may be a federal law or a municipal ordinance.

17 Cargile, 20o9-Ohio-4939, at t 18.

18 Legislative Service Commission to 1972 H 511 (emphasis added).

19 In determining whether the State can prosecute cases within its jurisdiction the State
is entitled to the broadest possible jurisdiction under R.C. 2901.11(G) "This section shall
be liberally construed, consistent with constitntional limitations, to allow this state the
broadest possible jurisdiction over offenses and persons committing offenses in, or
affecting, this state."
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c. Chappell's argument

Chappell's arguments below and in his memorandum-opposing jurisdiction have

been threefold. First, he argued that the State has violated his right to a grand jury

indictment. Second, he argued that the word criminally means an offense as defined in

R.C. 2901.03. Third, he argued that the State is preempted from using this particular

statute.

i. What elements must be presented to the
Grand Juiy?

Chappell argued that his right to a grand jury has been violated. Specifically, he

argued that the State is required to present the underlying criminal act to the grand jury.

Chappell is incorrect. The State must prove that a person possessed items to use them

criminally. Criminally is an element. But the particular crime is a means by which the

element is completed and is in actuality a sentencing enhancement determination.

There is a difference between an element and a means by which an element is

committed.zO All essential elements must be presented to the grand jury. The question

then becomes whether the criminal act is an element. It is not.

By Chappell's own admission, any offense in the Ohio Revised Code can be used

to support the criminal purpose. Therefore, the particular crime is not an element but a

means by which the eletnent may be proven. It is necessary for due process concerns

and sentencing that Chappell has notice of the criminal act the State intends to prove.

Additionally, the cszminal act also determines whether possessing criminal tools is a

felony or misdemeanor. If the criminal act is a felony, then possessing criminal tools is

zU State v. Gardner, 118 Ohio St.3d 420, 2008-Ohio-2787, at 137. (J. O'Connor's
opinion joined by J. Lundberg Stratton and J. Cupp.)
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a felony. If the criminal act is a misdemeanor, then possessing criminal tools is a

misdemeanor.

The State provided Chappell notice in the bill of particulars of the criminal act

that was his purpose in possessing the criminal tools. The initial crime presented to the

Grand Jury is a felony and the crime that Chappell actually intended to violate-17

U.S.C. § 5o6-is also a felony.

Because the particular crime that Chappell intends to violate is not an element

but a means to commit an element, the State is not required to present a par•ticular

crime to the grand jury.

For purposes of sentencing, the State must present a crime in order to establish

probable cause for a felony. The State did that in this case. The State protected

Chappell's right to have all essential elements presented to the grand jury.

ii. Chappell argued that criminally actually means
offense.

Chappell argued that the word cr•iminally should have the same definition as

"offense." This argument ignores the statute's plain language and how the legislature

deals with other criminal acts.

The only Ohio criminal statute that uses the lone word criminally is R.C.

2923z4-the possessing criminal tools statute. Looking at other criminal statutes, the

legislature is always clear when the State is limited to using an offense in the Ohio

Revised Code.

In the aggravated robbery and robbery statutes, the legislature uses the term

"theft." Theft is a crime in municipal, state, and federal jurisdictions. But the legislah.ire

modifies the word theft with the word offense and further limits theft "as defined in

8



section 2913.oi." Thus, the Legislature has clearly prevented the State from using a

federal or municipal theft statute to support a conviction for robbery.

In the aggravated burglary and burglary statutes, the legislature uses two words

that implicate criminal laws that exist in multiple jurisdictions. But each of these terms

is then modified to limit the criminal act to some crime in the Ohio Revised Code.

The first element in these statutes is "trespass." Jurisdictions may consider

different acts to be a trespass. But the word "trespass" in the burglary statutes is defined

as a violation of 2911.21. This limits what types of trespass form an element in this

burglary statute. Thus, the legislature clearly defines what acts constitute a trespass to

limit what the State may use to establish a burglaiy.

'I'hese statutes also require a purpose to commit a crime. But the word crime in

the burglary statutes is then modified by the word offense. Because the word offense

modifies the word criminal the State must prove an offense within the Ohio Revised

Code.

There is no similar limitation in the possessing criminal tools statute. Because

there are limitations restricting what crimes the state can use in other statutes but no

similar limitation in the criminal tools statute, it can be inferred that the Legislature did

not intend to limit the word criminally to state law offenses. In fact, the word offense

does not appear anywhere in the possessing criminal tools statute. The only similar

word is "criminal," which is modified by either "purpose" or "use." In R.C. 2923.24, the

word criminal is riever modified by the word offense. And if the word offense did

modify the tvord criminally in the possession of criminal tools statute, the State's

proposition is wrong.

9



Additionally, the Ohio Revised Code contemplates using federal, other state, and

municipal laws as part of determining guilt and punishment in Ohio. Most

enhancements for prior crimes usually encompass municipal, other state, and federal

criminal acts.21 The Legislature contemplates using laws of multiple jurisdictions in an

effort create the broadest jurisdiction and to afford Ohio citizens the greatest protection

from individuals that commit criminal acts.

iii. Chappell argued the state is preempted from
proving intent to violate 17 U.S.C. § 5o6.

Chappell maintained that Perry controls the outcome in this case because "Perry

sustained dismissal of the unlawful use and theft charges as well as the PCT count."22

This is a disingenuous portrayal of this Court's decision in Perry. Perry only addressed

the "unauthorized use" statute because Perry was found not guilty of possesszng

criminal tools. 23

To evaluate a preemption claim courts examine "whether a worlc fixed in a

tangible medium of expression is within the subject niatter of copyright and whether the

rights addressed are equivalent to the exclusive copyright rights set out in Section Zo6,

1`itle 17, U.S.Code."24 "When a state law violation is predicated upon an act

21 There are numerous examples of using other criminal laws to define terms such as the
definition of an offense of violence includes any municipal, state, or federal law. R.C.
29o1.01(A)(9)(b)-(c). In the definitions sections to R.C. 2923.31 one definition of
corrupt activity is any conduct that meets the definition of racketing found in the
Federal Code. R.C. 2923.31(I)(1).

'-'- Cliappell's Memorandum in response pg. 6.

23 State v. Peri;y, 83 Ohio St.3d 41, 1998-Ohio-422. (emphasis added).

24 Id. at 42.
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incorporating elements beyond mere reproduction or the like, the rights involved are

not equivalent and preemption will not occur."25 The state's purpose in prosecution

must be qualitatively different from a copyright infringement claim.26 "Put somewhat

differently, courts question whether the state law `regulate[s] conduct that is

qualitatively distinguishable from that governed by federal copyright law-i.e., conduct

other than reproduction, adaptation, publication, performance, and display."'27

Because the State's purpose in prosecuting Chappell is to protect Ohio consumers

from Chappell's actions by prohibiting his possession of items so that he cannot fraud

consumers into purchasing his products, the possession of criminal tools statute

prohibits "conduct other than reproduction, adaptation, publication, performance, and

displaying."

For example, a person that decides to copy and sell movies and music is not guilty

of federal criminal copyright until he takes a substantial step in fin-therance of that

criminal act-that person must attempt to sell the recordings to have a financial gain in

violation of the federal copyright law. Under Ohio law, the person is guilty of possessing

criininal tools if that person goes into an electronics store and purchases items to fulfill

the criminal intent to violate the federal copyright law. That person may not have

recorded any copyrighted material or even attempted to make a financial gain from the

copyrighted material. But that person now possesses criminal tools because he

possesses the items from the electronics store and with the purpose to violate the federal

25 Harper & Row, Publishers, Inc. v. Nation Enters. (2d Cir.1983), 723 F.2d 195, 200,
rev'd on other grounds, (1985), 471 U.S. 539.

26 State v. Perry, 83 Ohio St.3d at 43.

L7 People v. Williams (2007), 876 N.E. 2d 235, 247 (quoting Toney v. L'Oreal USA, Inc.

(7th Cir.2005), 4o6 F.3d 905, 910.)
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criminal copyright law. Therefore, Chappell's prosecution prohibits conduct above and

beyond simple reproduction, adaptation, publication, performance, and display. The

equivalency test is not present and Chappell's prosecution is not preempted.

'Phe State's purpose in prosecuting Chappell's possession of criminal tools is not

to vindicate the rights of a copyright holder. The State's purpose is to protect consumers

from Chappell's actions. The possessing criminal tools statute is not preempted.

d. Assuming Chappell's argument on preemption is
correct, the State proposition is still correct and
should be adopted.

This particular case presents the use of a federal statute that this Court may find

is preempted. But the question still remains as to what the Legislature means by

crirninally. If this Court disagrees with Chappell's previous arguments concerning his

indictment and his definition of criminally but agrees with the preemption issue, the

State would still be permitted to proceed under a different legal theory. 'I'lnis, the

dismissal of the indictment is inappropriate.

If this Court finds that criminally means any federal or iminieipal crime and

that the particular criminal act to support a violation of possessing criminal tools is a

means to act criminally, this Court should reverse the Eighth District's decision to

dismiss this case and remand with instructions to provide Chappell with notice, through

a bill of particulars, of the means by which Chappell acted criminally.

CONCLUSION

The Eighth District improperly limited what the State may prosecute without a

clear directive form the legislature. Criminally does not mean offense. Criminally

means any crime. R.C. 2923.24 is clear, uneqtiivocal, and prohibits possession of any

12



item with the intent to use the item for any criminal purpose. The State's proposition of

law is based on R.C. 2923.24's plain language and should be adopted.

Respectfully submitted,

WILLIAM D. MASON
Cuyahoga County Prosecuting Attorney

=!f^
By: Thorin Freeman (0079999)
Assistant Prosecuting Attorney
The Justice Center, Courts Tower
1200 Ontario St., Eighth Floor
Cleveland, Ohio 44113
(216) 443-7822
(216) 443-78o6fax

CER'TIFICATE OF SERVICE

A copy of the foregoing Merit brief was sent by regular U.S. mail this 26th day of

April 2010 to Joseph T. McGinness 61oo Roclzside Woods N. Suite 2io Cleveland Ohio

44131.

Th orin Freeman (0079999)

13



IN THE SUPREME COURT OF OHIO

STATE OF OHIO }
)

Plaintiff-Appellant
CASE NO:

} On Appeal from the Cuyahoga
v_ ) County Court of Appeals

} Eighth Appellate District
WELTON CHAPPELL }

} Court of Appeals
Defendant-Appellee ) Case No. CA-92455

NOTICE OF APPEAL OF APPELLANT STATE OF OHIO

WILLIAM D. MASON (0037540)

By: Thorin Freeman (0079999)
Counsel of Record
Cuyahoga County Prosecutor
Assistant Prosecuting Attorney
1200 Ontario Street
Cleveland O1-1 44113
Tel. (216)-443-7800
Fax (216)-.443 ,7602

COUNSEL FOR APPELLANT, STATE OF OHIO

Joseph McGinness
610 Rockside Woods North Suite 210
Cleveland Ohio 44131

COUNSEL FOR APELLEE, Welton Chappell

Ohio Public Dclender
25o East Lroad StrecL Suite 1400
Coltirrtxk>us Ohio 43215

(



NOTICE OF APPEAL OF APPELLANT STATE OF OHIO

AppeIlant, State of Ohia, hereby gives notice of appeal to the Supreme.

Court cnf (3hio from the judgment of the Cuyahoga County Court of Appeals,

Eighth Appellate District, entered in State v. Cliahpe(( Appeals Case No. 92455,

Cuyahoga Cominoii Pleas Casc nurriber CR-495988, on October 22, 20()9.

This appeal raises a substantial constitutional question, involves a lelorty,

or a question ol' public or great aeneral interest and invokes tl-iis Court's

discretionziry authority under Art. IV, § 2(B)(2)(e) an(1 S.Ct. R. 1I Section x(A)(2)

arid (R).

Respect:('ully subniitted,
WILLIAAfi D. MASON (00375d0)

^9
By : Thorin Freennzr(gA)79999)
Counsel of Rccord
COUNSRI. FOR APPELLANT
STATE OF OIIIp

CERTIFICATE OF SERVICE

I certify that a copy of this Notice of Appeal was sent by ordinaiy U.S. rnail,
postage prepaid, to counsel for Appellee doseph IvleCineless 61oo Roclcside
Woods, North Suite 210 Cleveland Ohio 44131 and the Ohio Public Defender 250
East 13roads'treet Street Suite 1400 Coluuibus Ohio 43215 on this zo"^ day of
Nove-crzber, --^oo9.

VCKonn Freeman (0079999)
Assistant Prosecuting Attorney
COUNSEL FOR APPFLLANT,

2



^®urt of 0(ppeat'5 0
EIGUI.T.E.[ APPPLLXTE D]STRICT

COUNTY OF CUYAHOGA

JO C.7RNAL ENTRY AND OPINION
No. 92455

STATE OF OHIO

PT..AIN`1'IF.F-APPELl: ANT/
CROSS-APPELLEE

vs.

WELTON CHAPPELL

DEFENDANT-APPELLEE/
CROSS-APPELLANT

m

JUDGMENT:
AFFIRMED; CROSS APPEAI., DISMISSED

Crimiiial Appeal from the
Cia.yahoga County Court of Conr.rnorr Pleas

Case No. CR-495988

BEFORI+:: 112cMonagle, P.J., Blackrnon, J., and Boyle, J.

RELEASED: October 8, 2009

JoURNALIZ a'D: 0 C 1 21 ^.no9

o :,
^ 3 2

2009

®0



ATTORNEYS FOR. A.PPHII..LANT/CItQSS-APPFLL-PI:E

William D. Masozr
Cuyahoga County Prosccntor
Brian 1). Kraft
Assistant County Prosecutor
The Justice Center, $`h Floor
1200 Ontario Street
Clevela nt)., OH 44113

ATTORNEY FOR APPTLLFEICROSS-APPELLANT

Joseph T. Mc(linness
6100 ltochside Woods, North
Sui.te 210
Cleveland, OH 44131

CA08092455 54814892

^lI^IIIIIIIII^II)IIII^lIll11f111IIIIli^llii^llli^l

"°ta AND v :,UHNAL1:rr'^,
3A +~p,t, :(fs

OCT 2 2 2909

ANNOUNCEMENT OF DECISION
PER APA,R, 22(B) AND 26(A)

RECEfVED

OCT 0 8 2009

GERALD E. Ft}ERS7
C LERK pP 7HE COURT OF ApPEALS^ }

ItG OE P.

N.B. This entiy is an annoancement of 6he court's decision. See App.R. 22(B)and
26(A); Loc.Agp.R.. 22. '1'his decision willhe journalized and wil,l become the judgment
and order of the court pursuant to App.R. 22(C) zinless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10) days of the
aruiounc.cinent of the court's decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalizat•ion of th is court's annout7comcnt
oi'decia,ion by the clerk per App.Ii,. 22(C). See, also, S.Ct. Peac.1Z. 11, Sact.ion 2(A)(7).

,' q



CIIRIS`t'INL: T. McM:ONAGU,, k'.J.:

Plaintiff appellantlcross-appellee the statc of Ohio (the "State") appeals

from tho judgnrent of the trial court dismissin g a charge of possession. of criminal

tools against defend.ailt-appelleelcross-appellant Welton Chappell. Chappell

cross appeRls frorn the trial court's denial of his niotion to suppress. We affirsn

the dismissa]. of the possession of criminal tools charge and dismiss Chappell's

cross appea]. as ui^rtimely f5led.

1.

Chappell was indieted in a fonr-count indictment on two counts o1:'crinrinal

simidation. of mubic and movies in violation of R.C. 2913.32, one count of

receiving stolen property (a laptop computer) in. violation of R_C. 2913.51, and

one count of possessing criminal tools (i.e., money, an autorxzobile, hard drives,

a laptop cotnpr.iLer, and paclcaging rnatex•iat) in violation of R.C. 2923.24. The

charges stemmed from allegedly bootlegged DVDs and CDs found in Chappell's

car during tlre eFecution. of a searcfr warrant.

The trial court subsequently denied Chappell's motion to suppress. At

trin 1, the trial court granted Chappel l's C:ri_m.R. 29 inotion in part and dismissed

the receiving stolen propert.y count_ 'i'he jury could not reach a verdict oia the

othcr connts and the trial court declared a mistrial.
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1'he coaxrt subsequeritLy granted Chappell's snotion to distniss the criminal

simulation eounts, leaving only the possebsion of crizninal tools charge for ret.rial.

Under lt_C. 2925.24, regarding possessing criniinal tools, "In]o person shall

possess or have under the person's control anjF substance, device, instrar,nent, or

article, with purpose to use it criminally."

Cliappell t:hen moved for dismissal of that charge as well. tlftei• a hearing,

the trial court denied Chappell's motion and ruled that the indictznent

adequately set £orth the offense of possessio.n of criminal tools under R.C.

2923.24.

Chappell then moved to conipel a response to his second motion for a bill

of pa.rticalars, in which he h.ad asked the State to identify', among other things,

his alleged crimin.al. purpose in using the alleged criiyiinal tools. In its

supplei.nental bill c>f: particulars, the State asserted that it intend.ed to introduce

evidence at trial that Chappell possessed the crixninal tools with the intent to

violate federat c.opyriglat izrfringement law.

Chappell then again moved to disnaiss the possession of crizninal tools

charge. After a hearing, the trial court granted his motion and dismissed the

indictment. The trial ju(3g'e l:ound that the intent t.o -tzse an itexn crinainally rnust

arise from an intended violation of Ohio law and thzlt "th eState is not free to use
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the law of any jurisdiction or federal law in order to support its claim." 7.'he

State appeals the dissnissa3.; we find no error.

11.

Ohio is a code state; it has no comxnon law offenses. Charles Gruenspan

Co, z). 'T'horrapsorz, $"' Dist. No. 80748, 2003-Ohio-36/11, 136. As such, "no conduct

constitutes a criminal offen8e against the state unlesa it is defined as an offcnse

in the Revised Code." R.C. 2901.03(A). "An offense is definecl when one or xnore

sections of the Revised Code state a positive prohibition or enjoin a speci-fic. duty,

an(I provide a penalty for violatio3). of such prohibition or failure to meet such

duty." R.C. 2901.03($). Sections of the Revised Code defining offe:nses are to be

strictly construed against the State and liberally construed in favor of the

accused. R.C.2907..04.

Under these seccioxx.s, it is apparent that prosecution under Ohio law must

eananate fro n violations ofoffenscs defined in the Revised Code, i.e., a violatioxt

of state law. Violating federal copyright law is not defined as an offense in the

Revised Code nor does the Code provide any penaltyfor it. Thus, even assuming

Chappell possessed tools and i.xx.tencled through their use to vio7atc; federal

copyx:j.ght law, such inter.zt is not a crime that can be prosecuted by the State

nnder the Ohio Revised Code, as there would have ueen no intended violation of

state law.
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'Che State argues, however, that a motion to dismiss caiunot properly be

granted where the iz-idictnieiit is vali.d on its face. It cotitends that R.C. 2923.24

does not irldicate that the underlying intent to use the items criminally znust, be

aaa intended violation of state law and because the indictrnent properly set forth

the elenrents of possessing criniinal tools, the trial court erred in dismissing A.

'1'he State conteiids that the trial court went beyond the face of the indictment

by considering its supplement.al bill of particulars in ruling on the motion to

dismiss and improperly considered whet,her the State would.be able t:o satisfy its

burde.n of proof at traal..

Crim.lt. 12(C) permits pretrial. motions reg'arding "ariy defense, objection,

evidentiary issue, or request that is capable of determination withotit the trial

of the general issue." In deciding a Crirra.R. 12(C) motion, the court rnay decide

such a. motion "based upon bz'iefs, affidavits, tlie proffer of testimony and

exhibits, a hearing, or other appropriate nieans:" Crim.R. 12(F).

A motion to dismiss tests the sufficiency of the indictment, without regard

for the quantity or quality of evidence that may be produced by eitller the State

or the defendant. State v. Patterson (1989), 63 Ohio App.3d 91, 95; State u.

Varraer (1991), 81 Ohio App.3d 85. "The proper determination is whet.her the

allegations contained in the indictmerxt ma[k]e out offenses under Ohio law."

Patterson at 95. If they do, it is premature for the trial couzt, to determine, in

oi
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advance of trial, wlrether the State can satisfy its burden with respect to t:he

charges. Id.

We disagree that the trial court impes'missibly decided the issue for trial

in rixling on Chappell's motion to d.i.smiss. Chappell's motion did not embrace

what woiald be th.e general issue for trial (whether he possessed tools wit.h

crimina], intent); rather, it alleged that thc indictment failed to make out any

offense nnder Ohio law because a violation of federal copyright law is not an

offense under the Ohio Revised Code, I3ecause Chappell's motion did not reduire

a determination of the general issue for trial, the trial court could consider the

motion. under C•rim.R. 12(C). Further, as Crim.R. 7.2(F) allows the court to

consider briefs, affidavits, test.isiiony, and other exhibits, the trial court could

properly consider the supplenrental bill of pa.rticulars in deci.ding the snotion.

See, e.g-., St:ate v. Brady, 119 Ohio St.3d 375, 2008-Ohio-4493, JjIB.

As the trial court did not err in ^,^rantan.g Chappell's snotion t( diszniss,

appellant's assignznent of error is overruled.

III.

Chappell cross appeals from the trial court's denial of his motton to

snppress. We disr_niss hi5 cross appeal as untimely filed.

Under App.1Z. 4(A), a party shall file its not3ce of appeal withiii 30 days of

the judgment or order appealed. L1pp.It. 4(P))(1) states that if a notice of appeal
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is timely filect by a party, "another party may file a notice of appeal within the

appeal time period otherwise prescribed by this iule or withii^ ten days of the

filing of the first notice of appeal."

`1'he trial court rendered its judgment granting Chappell's motion to

dismiss on Noverrrber 7, 2€108. Tlie ' State f:i.led its notice of appeal ozi November

21, 2008. At that point, Chappell had the choice of filing his cross appeal within

ten days of the State's filing its notice of appeal, or within the traditiox1a130-day

window created by App.R. J:. Under the rules, the latest that Chappell could

have fled his cross appeal was 1)ecember 8, 2008 (Deceniher 7, 2008 was a

Sunday, so L;happell could liave filed on Monday, December 8). '1'he record

reflects that Chappell filed his appeal on December 9, 2008, one day heyond the

required time limiti of App.R. 4. The tinze requirement.s for filing a cross appeal

pursuant to App.R. 4 are inandator,y and;jurisdictional. Ifciplysh v. Tx)zie[ldine

(1988), 35 Ohio St.3c1 170. Thus, this court cannot address the merits of

Chappell's untimely cross appeal as we lack;jurisdiction and the cross appeal is

disniissed.

Jud,-Innent affirmed.

11, is orderei.L that a.ppellee recovcr from appellant costs herein taxed.

The court finds there were reasonahle tiroiuids for this appeal.

Ito
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It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into execution.

thi,^ entry shall constitute the niandate pursulnt toA eertified copy f-^

R Y^7 q'i.l?e Itiul^.s o:t^lp,ie llate .Px^caceFlure.^ i
/I i ' / ,/

iS7 IN'f `P. McM^1N[^C7L`E, PRESIDINC`x JUDG [a:

PATRICIA A. BT.ACKMON, J., and
MARY J. BOYLE, J., CONCUR

^Yl

a;

!I
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