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STATEMENT OF THE CASE AND RELEVANT FACTS

1. First trial and subsequent double jeopardy litigation.

Akron Police found 18 year-old Hannah Hill's partially nude, decomposing

body in the trunk of her car on May 26, 1999. Following an investigation, the

Summit County Grand Jury indicted defendant Denny Ross with murder,

aggravated murder with capital specifications, rape, kidnapping, tampering with

evidence, and abuse of a corpse in connection with the incident. Trial comnienced

on September 28, 2000 before Summit County Court of Common Pleas Judge Jane

Bond.' At the close of the State's case, Judge Bond granted Ross' motion for

judgment of acquittal on the kidnapping charge. After Ross rested without

presenting evidence, he made a second motion for judgment of acquittal as to the

remaining counts. Judge Bond denied Ross' second motion for acquittal and the

jury began deliberating on October 27, 2000.

During deliberations on Saturday, September 28, 2000, Judge Bond received

a note from the foreperson. Although not directly relevant for purposes of this

appeal, the foreperson's note resulted in Judge Bond declaring a sua sporcte mistrial

later that day on the remaining counts. On November 9, 2000, Ross filed a"Motion

to Bar Retrial of this Case on Double Jeopardy Grounds." That same day, Ross

filed a "Renewed Motion for Judgment of Acquittal" pursuant to Crim. R. 29(C).

Ross also sought and obtained Judge Bond's removal due to her status as a

witness in the double jeopardy litigation. In, re Disqualification of Bond, 94 Ohio

lFor purposes of clarity, the State refers to the multiple judges serving as the "trial

court" by their individual names.



St.3d 1221, 2001-Ohio-4102. Retired Stark County Court of Common Pleas Judge

Richard Reinbold briefly presided over the case before recusing himself, and Retired

Lorain County Court of Common Pleas Joseph Cirigliano, was then assigned as a

visiting judge. In re Disqualification of Cirigliano (2004), 105 Ohio St.3d 1223, 826

N.E.2d 287, at ¶¶ 7-12.

In the interim, the newly-elected Summit County Prosecuting Attorney,

Sherri Bevan Walsh, recused herself and her entire office due to a conflict of

interest. On the motion of Prosecuting Attorney Walsh, all of the judges of the

Summit County Court of Conimon Pleas assigned Cuyahoga County Prosecuting

Attorney William D. Mason as the special prosecutor on March 16, 2001. Id., at ¶

11.

On February 15, 2002, Judge Cirigliano granted defendant's Motion to Bar

Retrial on Double Jeopardy Grounds. The State appealed and the Ninth District

Court of Appeals reversed Judge Cirigliano's decision to bar retrial. State u. Ross,

Summit App. No. 20890, 2002-Ohio-7317, discretionary jurisdiction declined, State

u. Ross, 98 Ohio St.3d 1567, 2003-Ohio-2242. Ross then sought federal habeas

review in the United States District Court for the Northern District of Ohio. The

District Court granted Ross' writ of habeas corpus on double jeopardy grounds.

Ross v. Petro (N.D.Ohio, 2005), 382 F.Supp.2d 967. On appeal, however, the Sixth

Circuit U.S. Court of Appeals reversed the district court and held that double

jeopardy did not bar retrial. Ross u. Petro (C.A. 6, 2008), 515 F.3d 653, rehearing
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and rehearing en banc denied July 5, 2008, cert. declined Ross v. Rogers (2009), 129

S.Ct. 906, 173 L.Ed.2d 109.

2. Visiting judge denies three year-old motion for acquittal, then
reconsiders three months later.

On July 29, 2003 Ross filed a "Request to Have Remaining Motions Ruled

tJpon by the Court" in which he asked the court to rule upon the Motion for

Judgment of Acquittal and a Motion to Perfect the Jury Verdicts filed in 2001.

Judge Cirigliano conducted an unrecorded hearing in chambers Cleveland Ohio on

July 30, 2003. On September 10, 2003, Judge Cirigliano issued a journal entry (1)

denying Ross' Motion for Judgment of Acquittal, (2) denying Ross' Motion to Perfect

Verdicts, (3) set a final pretrial on October 15, 2003, and (4) set a trial date on

November 17, 2003.

Despite Judge Cirigliano's September 10, 2003 judgment denying Ross'

motion for acquittal, Ross then filed a "Supplemental Memorandum in Support of

His Motion to Perfect the Three Unanimous Verdicts of Acquittal" two days later,

on September 12, 2003. On October 3, 2003, Judge Cirigliano then issued a journal

entry addressing "the Motion of Defendant filed, September 12, 2003, for this Court

to reconsider its Order filed September 10, 2003." In his October 3, 2003 journal

entry, Judge Cirigliano gave the State until October 20, 2003 to respond, and

"permit[ted] oral argument and a hearing on the merits of Defendant's original

Motion to Perfect Verdicts." (October 3, 2003 journal entry). On October 22, 2003,

the State filed a Brief in Opposition to Ross' supplemental acquittal memorandum.
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On November 6, 2003, Ross filed yet another brief requesting judgment of

acquittal (captioned "Defendant Ross' Supplemental Memorandum in Support of

Renewed Motion for Judgment of Acquittal Pursuant to Ohio Crim. Rule 29"). On

November 26, 2003, Ross again filed another brief requesting judgment of acquittal

(captioned "Second Supplemental Memorandum in Support of Renewed Motion for

Judgment of Acquittal Pursuant to Ohio Crim. R. 29"). In his November 6 and

November 26, 2003 acquittal briefs, Ross began including argument about evidence

the State had recently turned over to Ross in preparation for retrial, but which had

not been presented during the first trial. Specifically, the State had disclosed

potentially exculpatory new evidence that raised a question over whether bite mark

evidence introduced during Ross' first trial had been accurate.

3. Visiting judge hears argument about new evidence never admitted in
first trial.

Judge Cirigliano held a hearing on November 12, 2003 where it heard Ross'

arguments in favor of his renewed requests for acquittal. During the hearing, the

prosecutor objected to Judge Cirigliano revisiting the acquittal decision after his

September 10, 2003 decision to deny Ross' motion for acquittal under Crim. R.

29(C). "On September 10th, 2003, [the court] overruled both of the defendant's

motions. Judge, the basis of my objection is now we have a full month after that,

well past the 14 - initial 14 day period, another motion that seems to rely heavily

on the previous law and previous facts they offered to you initially on November 9Th

of 2000, but also brings forth new allegations and new evidence that the judge that

was never present at any trial whatsoever should rule." (November 12, 2003

4



Hearing Transcript, "HTR," at 39). The prosecutor continued: "[the Court] denied

their motions. The chance to rehash this on a later subsequent date, Judge, is

without any basis in the rule and well beyond the scope of anything that has been

offered before thee Court today." (HTR. 40).

During the November 12, 2003 hearing, defense counsel intermingled the

new facts about the bite-mark evidence which had the special prosecutor had only

uncovered after the first trial "[T]he bite mark was not a bite mark. One of the big

arguments made by the prosecution in the prior trial was that Mr. Ross had bitten

the [victim], suggesting an attack." (HTR. 36). The prosecutor objected strenuously

to defendant relying new evidence which had not been before the original factfinder.

"For [defense counsel] to sit here and argue about subsequent dental tests, the way

the State proceeds on the case, how we'll handle it is wrong. This is not any

evidence that you can consider in this case, Judge ." (HTR. 40).

On December 22, 2003, Judge Cirigliano issued a journal entry granting

defendant acquittal under Crim. R. 29(C). In that order, Judge Cirigliano explained

that "[t]his matter comes before the Court on Defendant Denny Ross' Motion to

Reconsider the Court's Previous Ruling." (Dec. 22, 2003 order at 1). Judge

Ciri.gliano's December 22, 2003 judgment then granted Ross judgment of acquittal

as to the Rape count and Aggravated Murder Specifications of the Indictment.

Although the bulk of Judge Cirigliano's December 22, 2003 judgment analyzed

evidence that was contained in transcripts of Ross' first trial, Judge Cirigliano also

included a discussion of the new bite mark evidence in his ruling. "As part of his
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discussion of that evidence, he included a paragraph about the testimony regarding

the bite mark. He then added a footnote in which he mentioned that, since the time

of trial, the State had hired additional experts who concluded that the mark on Ms.

Hill's arm was not a bite mark." State v. Ross, Summit App. No. 21906, 2009-Ohio-

3561, at ¶ 27. Rejecting the State's claim that Judge Cirigliano had engaged in

pretrial summary judgment of a criminal case by incorporating new evidence, the

Ninth District explained that. "As is so often true of footnotes, it was an aside. Such

asides should probably not be included in opinions or briefs ***." Id., at ¶ 27

A careful review of Judge Cirigliano's order, however, discloses that he

treated the new evidence as more than an "aside," but as a material probative fact

that negated substantive evidence from the first trial:

During the autopsy, Dr. Platt requested Dr. Marshall, a forensic
odontologist, review markings on the victims'[sic] body to determine if
a bite mark was present. Upon review under an alternative light
source, Dr. Marshall determined there was a pattern of marks
consistent with a human bite mark. Dr. Marshall was then given
access to the Defendant and [the victim's boyfriend] Brad O'Born^'' so
that impressions of their teeth could be made and he could compare
them with the bite mark on the victims elbow area.38 Dr. Marshall

ultimately eliminate Brad O'Born as the potential "biter", but was
unable to eliminate the defendant.39

37At that point in time, Mr. O'Born, the decedent's boyfriend, was still
a suspect.
38The mark is on the underside of the elbow, forward of the joint.
39Trial Testimony, Page 900; 907. Dr. Marshall could not identify the
Defendant as the biter, but could not exclude him either. Since the
time of trial, the State has hired additional forensic
odontologists to review the evidence. The State's experts have
concluded that the alleged "bite mark" is not a bite mark, and
that the Defendatn did not bite the victim. Therefore, the State

has since conceded that Dr. Marshall's testimony, cited above,
is inaccurate.
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(December 22, 2003 Journal Entry at pp. 11-12, emphasis added).

4. State appeals Judge Cirigliano's decision to Ninth District.

The State filed its notice of appeal on January 20, 2004. Although the facts

culminating in this appeal took place in 2003, this case was not ripe for review until

the Sixth Circuit U.S. Court of Appeals overturned the District Court's decision to

grant Ross's writ of habeas corpus on double jeopardy grounds. The case had been

stayed by the federal court since 2004. The Ninth District Court of Appeals heard

oral argument on April 28, 2009.

5. Ninth District upholds Judge Cirigliano's reconsideration of
acquittal, holding that Crim. R. 29(C) rulings are "interlocutory" and
"subject to reconsideration at any time."

On July 22, 2009, the Ninth District Court of Appeals journalized its decision

affirming Judge Cirigliano's December 22, 2003 decision granting Ross' renewed

motions for acquittal on the rape count and capital specification. The Ninth District

based its affirmance on the proposition that "the visiting judge's initial denial [of

Crim. R. 29(C) acquittal] was an interlocutory order, and he had authority to

reconsider and grant that motion at any time before final judgment." State v. Ross,

184 Ohio App.3d 1.74, 920 N.E.2d 162, 2009-Ohio-3561, at ¶ 1. The Ninth District

also concluded that the State's argument that Judge Cirigliano had engaged in

improper pretrial summary judgment of a criminal case was "frivolous." Id., at. ¶

25.

On September 10, 2009, the State filed before this Honorable Court its notice

of appeal from the judgment of Summit County Court of Appeals judgment, as well
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as a motion for leave to file delayed appeal. This Honorable Court granted the

State's motion for leave to file a delayed appeal on November 4, 2009, and on

February 10, 201.0, accepted the State's appeal.

LAW AND ARGUMENT

PROPOSITION OF LAW: THE COURT OF COMMON PLEAS LACKS

JURISDICTION TO GRANT AN UNTIMELY CRIM. R. 29(C) MOTION FOR

ACQUITTAL BECAUSE CRIM. R. 45(B) BARS "ANY ACTION" NOT

EXPRESSLY PROVIDED FOR BY CRIM. R. 29(C), AND ANY ORDER

PURPORTING TO GRANT ACQUITTAL OUTSIDE OF THE CONFINES OF

CRIM. R. 29(C) IS VOID AND UNENFORCABLE.

Ohio's Criminal Rule 29(C), like its federal counterpart, imposes a strict time

limit on a criminal defendant who files a post-verdict motion for acquittal. Ohio

Criminal Rule 45(B) expressly forbids the court from extending the time for taking

any action not expressly provided for by Rule 29. These rules couldn't be clearer.

When the Ninth District held that a 29(C) acquittal is "interlocutory" in nature and

subject to reconsideration at "any time before final judgment" it abrogated Criminal

Rule 45(B) . See Ross, supra, at 91 1. The Ross' Court's open-ended holding removes

any functional limit on a trial court's authority to render a post-verdict acquittal, in

direct contravention of 29(C)'s express time limit. As more fully explained below,

the State submits that the Ninth District Court of Appeals misapplied Ohio Law,

creating a harmful legal precedent that threatens finality in thousands of criminal

cases.
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1. The State may appeal an invalid and void judgment of acquittal
because the trial court lacked authority to grant a Crim. R. 29(C)
motion outside of the time limits of the rule.

Ordinarily, the State of Ohio may not appeal from a trial court's decision to

acquit a criminal defendant pursuant to Crim. R. 29. In the typical case, R.C.

§2945.67(A) bars the State of Ohio from seeking leave to appeal a final verdict.

Generally, a valid judgment of acquittal constitutes a final verdict. State ex ret.

Yates u. Court of Appeals for Montgornery County (1987), 32 Ohio St.3d 30, 512

N.E.2d 343. As explained below, the State's appeal does not run afoul of R.C.

2945.67(A) because the trial court's judgment, rendered without authority, was not

a verdict at all.

2. The trial court had no authority to grant a post-verdict motion for
acquittal filed outside of the 14-day time limit.

The United States Supreme Court has clearly held that a trial court has no

authority to grant a post-verdict Crim. R. 29(c) motion for acquittal made outside of

the time limits of'the rule. Carlisle v. United States, (1996), 517 U.S. 416, 116 S.Ct.

1460. "A rule permitting a party to submit and prevail on an untimely motion for

judgment of acquittal is `inconsistent' (or not `consistent') with Rule 29's 7-day f'iling

limit; and the question of when a motion for judgment of acquittal may be granted

does not present a case `not provided for' by Rule 29; and Rule 29 is the 'controlling

law' governing this question." Id., at 517 U.S. 425, 116 S.Ct. 1460.

In Carlisle, the high court explicitly held that the trial court lacked authority

to grant Crim. R. 29(c) acquittal outside of the time limits of the rule, regardless of
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whether the defendant made the untimely motion or the trial court moved for

acquittal sua sponte:

Petitioner's proposed reading would create an odd system in which
defense counsel could move for judgment of acquittal for only seven
days after the jury's discharge, but the court's power to enter such a
judgment would linger. In United States v. Smith, 331 U.S. 469, 67
S.Ct. 1330, 91 L.Ed. 1610 (1947), we declined to read former Federal
Rule of Criminal Procedure 33, which placed a 5-day liinit on the
making of a motion for new trial, as "permit[ting] the judge to order
retrial without request and at any time," 331 U.S., at 473, 67 S.Ct., at
1332. "[I]t would be a strange rule," we said, "which deprived a judge of
power to do what was asked when request was made by the person
most concerned, and yet allowed him to act without petition," and such
an arrangement "would almost certainly subject trial judges to private
appeals or application by counsel or friends of one convicted," id., at
474, 475, 67 S.Ct., at 1333, 1333. The same is true here. In addition,
petitioner's reading makes a farce of subdivision (b) of Rule 29, which
provides that a court may reserve decision on the motion for judgment
of acquittal and decide it after submission to the jury. There would be
no need for this procedure if, even without reserving, the court had
continuing power to grant judgment of acquittal on its own. In sum,
even without the captions (and a fortiori with them) it is clear that
subdivisions (a) and (b) of Rule 29 pertain to motions made before
submission, and subdivisions (c) and (d) to motions made after
discharge.

As alternative authority for the District Court's action, petitioner
invokes courts' "inherent supervisory power." Brief for Petitioner 9. We
have recognized that federal courts "may, within limits, formulate
procedural rules not specifically required by the Constitution or the
Congress." United States v. Hasting, 461 U.S. 499, 505, 103 S.Ct. 1974,
1978, 76 L.Ed.2d 96 (1983). Whatcver the scope of this "inherent
power," however, it does not include the power to develop rules that
circumvent or conflict with the Federal Rules of Criminal Procedure.

Id., at 1464, 1466.

In its decision in this case, the court below explained that Crim. R. 29(c) and

its federal counterpart were materially identical, apart from the Ohio's fourteen-day

time limit (the federal rule has a seven-day window). Ross, supra, at 11 7. Given
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that the Ohio and Federal Crim. R. 29(c) are materially indistinguishable, it follows

that Carlisle precludes the trial court's authority to grant a Crim. R. 29(C) motion

for acquittal outside of the confines of the rule. Because the trial court in this case

granted acquittal under Crim. R. 29(C) approximately three years after the

mistrial, and over two months after it had already denied acquittal under Crim. R.

29(C), Carlisle holds that the trial court's acted without authority and its judgment

should have no legal effect.

3. The plain language of Crim. R. 29(C) and Crim. R. 45(B) demonstrate
that the denial of a motion for post-verdict acquittal is not
interlocutory, and cannot be reconsidered "at any time."

The Court of Appeals below, however, erroneously distinguished Carlisle on

the ground that orders entered under Ohio Crim. R. 29(C) are "interlocutory" in

nature, and therefore subject to reconsideration. Relying on a 2002 decision from

Cuyahoga County, State u. Abboud, Cuyahoga App. Nos. 80318, 80325, 2002-Ohio-

4437, the Court below explained its reasoning:

The situation in Abboud was, in all material respects, identical to that
in this case. A jury found the defendant guilty of coercion and
kidnapping with a gun specification. Within the time following the
return of a verdict allowed by Rule 29(C) of the Ohio Rules of Criminal
Procedure, the defendant moved for acquittal. The trial court initially
denied his motion, but later reconsidered and acquitted him on the gun
specification. The State appealed and argued, just as it has in this
case, that the trial court's order reconsidering its earlier denial of the
defendant's motion for acquittal was "a nullity." The appellate court
determined that, because the trial court's initial denial was an
interlocutory order, it was free to reconsider and change its mind:
"While motions for reconsideration are not expressly or impliedly
allowed in the trial court after a final judgment, interlocutory orders
are subject to motions for reconsideration.... The denial of a motion for
judgment of acquittal prior to final sentencing is an interlocutory
order. Accordingly, the trial court was permitted to 'revisit' the order

11



that denied [the defendant's] motion for acquittal." Abboud, 2002-Ohio-

4437, at ¶ 8(citing Pitts v. Ohio Dep't of Transp., 67 Ohio St.2d 378,

379, 423 N.E.2d 1105 (1981)).

Ross, supra, at ¶ 14. The Abboud decision, however, does not even mention

Carlisle, or analyze whether the fourteen-day time limit in Crim. R. 29(C) is

advisory or mandatory. Nevertheless, the court below concluded that the

"interlocutory" nature of a Crim. R. 29(C) verdict meant that it was subject to

reconsideration outside of the fourteen-day window contained in the rule:

}1( 17} The Ohio Rules of Criminal Procedure neither specifically
authorize nor prohibit a trial court from reconsidering interlocutory
orders, regardless of whether that reconsideration is as the result of a
motion or sua sponte. Rule 57(B) of the Ohio Rules of Criminal
Procedure, however, authorizes trial courts to "look to the rules of civil
procedure ... if no rule of criminal procedure exists." And, as noted by
the Ohio Supreme Court in Pitts u. Ohio Dep't of Trans., 67 Ohio St.2d

378, 379 n. 1, 423 N.E.2d 1105 (1981), Rule 54(B) of the Ohio Rules of
Civil Procedure "allows for a reconsideration or rehearing of
interlocutory orders." Accordingly, unless orders denying motions foi-
acquittal are different from other interlocutory orders, a trial court has
authority to reconsider them.

(¶ 18} As mentioned above, the State pointed out in its "Notice of
Supplemental Authority" that motions for acquittal following a guilty
verdict or mistrial must be filed within 14 days after the jury is
discharged. That is true regardless of whether the defendant earlier
moved for acquittal at the close of the State's case or at the close of all
the evidence. An interlocutory order denying a motion for acquittal at
the close of the State's case or at the close of all the evidence, therefore,
is different from other interlocutory orders because the trial court can't
reconsider them at any time until a final judgment is entered unless
the defendant renews them within 14 days after the jury is discharged.
But, again, the question before this Court is not whether a trial court
can reconsider a motion for acquittal that it denied during trial.
Rather, the question before us is whether it can reconsider its initial
denial of a timely post-mistrial motion for acquittal.

Ross, supra, at ¶J( 17-18.
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The State submits that the Criminal Rules themselves directly contradict the

Court of Appeals' erroneous conclusion that that Rule 29(C) orders are interlocutory

and subject to reconsideration at any time. The Court below omitted Crim. R. 45(B)

from its opinion, which expressly bars extending the time for taking arL,y actiorti

under Crim. R. 29(C). Crim.R. 45(B) states as follows:

[W]hen an act is required or allowed to be performed at or within a
specified time, the court for cause shown may at any time in its
discretion (1) with or without motion orTlotice,orderthe period
enlarged if application therefore is made before expiration of that
period originally prescribed or as extended by a previous order; or (2)
upon motion permit the act to be done after expiration of the specified
period, if the failure to act on time was the result of excusable neglect
or would result in injustice to the defendant. The court, may not
extend the time for tahing any action under• Rule 23, Rule 29,

Rule 33, and Rule 34 except to the extent and under the

conditions stated in them.

(Emphasis added). "These rules are plain and unambiguous." Carlisle, supra, at

421. Crim. R. 45(B) expressly prohibits trial courts from acting far well outside of

Crim. R. 29(C)'s fourteen-day window. The prohibition against taking "any action"

(unless specifically stated in the rule) simply cannot be read to allow a Rule 29(C)

denial to become "interlocutory" and subject to reconsideration. As the Carlisle

Court explained, "[t]here is simply no room in the text of Rules 29 and 45(b) for the

granting of an untimely postverdict motion for judgment of acquittal, regardless of

whether the motion is accompanied by a claim of legal innocence, is filed before

sentencing, or was filed late because of attorney error." Id.

In Carlisle itself, Justice Ginsberg used her concurring opinion to explain the

identical interplay between Fed. R. Crim. Pro. 45(b) and 29(c). "Carlisle's counsel
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was not misled by any trial court statement or action; rather, he neglected to follow

plain instructions. Rule 29(c) clearly instructs that a motion for a judgment of'

acquittal be filed 'within 7 days after the jury is discharged or within such further

time as the court may fix during the 7-day period."' Carlisle, supra, at 436

(Ginsburg, J., concurring). "Just as clearly, Rule 45(b) excludes motions for

enlargement once seven days have run." Id.

Nor does the rules of civil procedure allow give the trial court authority that

it lacks under the criminal rules. The Ninth District explained that "Crim.R. 57(B) *

* * authorizes trial courts to "look to the rules of civil procedure * * * if no rule of

criminal procedure ezist." Ross, supra, at ¶ 1.7. The Ninth District, however,

bypassed Crim. R. 45(B) to reach the conclusion that "Civ. R. 54(B) `allows for a

reconsideration or rehearing of interlocutory orders."' Id., citing Pitts v. Ohio Dept.

of Ransp. (1981), 67 Ohio St.2d at 379, 423 N.E.2d 1105, fn. 1. The civil rule look-

over provision in Crim. R. 57(B) is wholly inapplicable where the criminal rules

expressly forbid extending the time to take any action under Crim. R. 29 apart from

what is specified in the rule itself. Civil Rule 45(B) does not say "except under the

conditions stated in the civil rules." By their barest terms, Ohio's Rules of Criminal

Procedure forbid the type of open-ended reconsideration of acquittal at any time

sanctioned by the Ninth District in this case.

Applying Criminal Rule 45(B) to these facts (and assuming it was proper for

Judge Cirigliano to decide an acquittal motion three years after the mistrial), Judge

Cirigliano lost jurisdiction to take any action under Crim. R. 29(C) after he denied
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Ross' motion for judgment of acquittal on September 10, 2003. During the

November 12, 2003 Hearing, the prosecutor stated that "the reason I object to this

is very simple. Criminal Rule 29(C) provides that all motions before the Court will

be filed with regards to 29(C) motion within 14 days o the filing of this case." (HTR.

p. 38). There is absolutely no reasonable interpretation of Crim. R. 45(B) that

would make the denial of acquittal as "interlocutory" and subject to reconsideration

outside of the rule, particularly three months after denying the motion. Just as the

one-day breach in Carlisle was "one day later than justice and equity demand," the

three months between Judge Cirigliano's decision to deny acquittal and his

subsequent reconsideration plainly violated the rule.

4. A re-captioned "supplemental memoranda" does not relate back to a

timely filed motion for post-verdict acquittal.

Ross' decision to caption his late 2003 pleadings seeking acquittal as

"renewed memoranda" or "supplemental" does not evade the strict time limits

imposed by Crim. R 29(C) against untimely motions. "Untimely `renewed' or

`supplemental' motions do not relate back to timely filed motions." United States u.

Henning (C.A. 6, 1999), 198 F.3d 247, citing iJnited States u. Ctcstodio (C.A. 10,

1998), 141 F.3d 965, 966 (which held that the district court had no authority to

consider an untimely "supplement" to a Fed.R.Crim.P. 33 motion that raised new

issues).

Accordingly, the State respectfully submits that the Court of Appeals

erroneously interpreted Obio Law when it hold that Crim. R. 29(C)'s foi.irteen-day

window for post-verdict motions for acquittal did not apply to "reconsideration" of
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previously-denied motions. Ohio's criminal rules mirror the federal criminal rules,

and Carlisle clearly holds that trial judges have no authority to take any action

outside the rule. The irreconcilable discrepancy between the plain text of Crim. R.

29(C), Crim. R. 45(B), and the Court of Appeals' judgment below makes this case

worthy of Supreme Court Review.

5. Sidestepping the fourteen-day time limit for post-verdict acquittal
severely undermines for need for finality in criminal cases.

The State further submits that that post-trial acquittal decisions should be

decided close to the time of trial, as Crim. R. 29(C) explicitly requires, by the trial

judge who heard the evidence and in whose mind the issues remain fresh. In Sta.te

u. Szefcyk (1996), 77 Ohio St.3d 93, 95 671 N.E.2d 233, this Honorable explained the

need for finality in criminal cases. "Our holding today underscores the importance

of finality of judgments of conviction. `Public policy dictates that there be an end of

litigation; that those who have contested an issue shall be bound by the result of the

contest, and that matters once tried shall be considered forever settled as between

the parties °** * "It is a rule of fundamental and substantial justice * * ." ` Zd.,

quoting Baldwin v. Traveling Men's Assn. (1931), 283 U.S. 522, 525, 51 S.Ct. 517,

and Hart Steel Co. u. RR. Supply Co. (1917), 244 U.S. 294, 299, 37 S.Ct. 506. The

same public policy favoring finality of judgments is recognized in the federal courts.

YI/aifersong Ltd.,.Tnc. u. Classic Music Vending (C.A.6, 1992), 976 F.2d 290, 292. If a

trial court can reopen a Crim. R. 29(c) acquittal decision months or years after the

timc limit for such a ruling expired, criminal cases will never be final.



It is also important that the judge who granted the Crim. R. 29(C) ruling was

not the same judge who presided over the trial. Just as an appcllate court must; be

mindful that the original trier of fact was in the best position to judge the credibility

of the witnesses and the appropriate weight to be given the evidence, the State

submits that the original judge was in the best position to weigh the evidence,

having been hcard the evidence first-hand. See State u. DeHass (1967), 10 Ohio

St.2d 230, 231, 227 N.E.2d 212.

An appellate court must bear in mind the trier of fact's superior, first hand

perspective in judging the demeanor and credibility of the witnesses. State v.

Dra,yer, 159 Ohio App.3d 189, 2004-Ohio-6120. An appellate court is ill suited to

assess witness credibility, as the demeanor and attitude of witnesses clo not

translate well into the written record. See In re Wolfe (Feb. 16, 2001), Greene App.

No.2000-CA-60, 2001 WL 128884. Just as an appellate court is ill-suited to

evaluate a cold-trial record in the same fashion as the fact-finder who hears the

evidence, it necessarily follows that a successor judge is also generally ill-suited to

the same task based on the same cold record. When, as here, the review of trial

evidence occurs years after the actual trial, the Judge Cirigliano simply did not

have the same firsthand experience with the case as Judge Bond.

The State lodged repeated objections to Judge Cirigliano conducting a C,rim.

R. 29(C) review so many years after the fact, without the benefit of having

witnesses the testimony firsthand. "How can this Honorable Court overrule the

17



decision of the first trial judge and reverse its own September 10, 2003 ruling

denying the defendant's

Crim. R. 29(C) motion when it has not heard a shred of evidence that would justify

such an extraordinary reversal." (December 10, 2003 State's Response to

Defendant's Second Supplemental Rule 29 Motion, at p. 15).

Indeed, in State v. Taccker, Cuyahoga App. No. 90799, 2008-Ohio-5746, the

Eighth District Court of Appeals criticized a successor trial judge whose rulings

were contingent upon an evaluation of trial testimony adduced before a predecessor

court. "[T]he judge reviewing D.R.'s affidavit was not the same judge who presided

at trial, so she had no opportunity to evaluate D.R.'s affidavit in the context of other

trial testimony." Id., at ¶ 30. Although decided in the context of a post-conviction

petition, Tucker's cautionary instruction applies with equal force to the facts of this

case.

In Carlisle itself, the high court strongly cautioned against an interpretation

of Crim. R. 29(C) that would allow successor judges to revisit a predecessor's

verdicts long afterward. "[I]t would be a strange rule," we said, "which deprived a

judge of power to do what was asked when request was made by the person most

concerned, and yet allowed him to act without petition," and such an arrangement

"would almost certainly subject trial judges to private appeals or application by

counsel or friends of one convicted * * * the same is true here." Carlisle, supra, at

422, quoting United States v. Smith (1947), 331 U.S. 469, 67 S.Ct. 1330. During the

November 12, 2003 hearing, the prosecutor in this case echoed these concerns when

i8



he objected to a successor judge ruling on a motion for post-verdict acquittal that

should have been heard by the original trial judge:

All the evidence was presented to the Court. The Court had the
opportunity to hear from the mouth and words of the witnesses
themselves, Judge, and I think that plays a powerful part in
considering the legitimacy of a 29(C).

They are asking you to decide whether reasonable minds could
differ as to each and ever[y] element of the offense, and Judge, you
were in a position to hear the evidence with regard to that.

But, Judge, in the event this Court, as the State firmly believes,
will hear the evidence in this case again, that is a decision you can
make at a later date, if you so choose, and to rush into something
today, three, three and a half years after the initial trial, attempt to
replicate the evidence and review a sterile record without having heard
the other stuff, Judge, would be a great disservice to the State's case
and would not give the fundamental fairness the system is supposed to

have.

(HTR. pp. 48-9).

Of course, as the concurring opinion in Carlisle notes, inmates do have other

mechanisms to seek relief without resorting to improper acquittals. "It bears

emphasis, finally, that the Government recognizes legal avenues still open to

Carlisle to challenge the sufficiency of the evidence to warrant his conviction: on

appeal (subject to "plain error" standard); and through a postconviction motion,

under 28 U.S.C. § 2255, asserting ineffective assistance of counsel." Carlisle, supra,

at 436 (Ginsburg, J., concurring).
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CONCLUSION

The State submits that the Court of Appeals misapplied very clear and

unambiguous language in Crim. R. 29(C) and Crim. R. 45(B) to hold that the denial

of a Crim. R. 29(C) acquittal motion is "interlocutory" and subject to reconsideration

at any time. The Ohio Criminal Rules simply do not support that interpretation

and the decision below should not be allowed to become precedent. The State of

Ohio therefore respectfully requests that this Hollorable Court overrule thedeclsion
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DICKINSON, Judge.

INTRODiJCTION

{¶I} It's now been over ten years since sotneone murdered Hanna Hill, put her partly-

riaked body in the trunlc of her car, and parked that car in an Akron neighborhood. Denny Ross

was indicted and tried for aggravated murder, uzurder, kidaapping, rape, tampering witb

evidence, anci abuse of a corpse. His trial ended in a mistrial and confusion. Witlun a week

following the mistrial, he rnoved for, among other things, acquittal on flie rape charl;e, arguing

that the State had failcd to present sufficient evidence at the trial on that charge. A visiting

judge, appointed after the original trial judge was removed, initially denied that motion. But

upon reconsideration, he determiared that the State had failed to present evidence at the trial that,

if believed, could liave convinced the jury beyond a reasonable doubt that Mr. Ross had raped

Ms. Hill, and acquitted him on the rape clrargc and the resulting capital specification. 'the State

has conceded that the question of whether there was sufficient evidence on the rape charge
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presented at trial is not before us. But the issue t}tat is before us is whether the visiting judgc had

autliority, after liaving initiully denied the niotion for acquittal, to reconsider and grant it. We

affim7 because the visiting ,judge's initial denial was an interlocutory order and he had authority

to reconsider and grant that motion at any time before final jndgnlont.

WHY WE'RE STILL TALKiNG ABOUT
Tl-Iki AFTFRMATH OF wFi MISTRIAL

{^2} As mentiqned above, Mr. Ross was tried on charges of aggravated murcler,

murder, kidnapping, rape, tamperittg with evidence, and abttse of a oorpse, That tiial took place

during 2000. At the close of the StaWs case in that trial, Mr. Ross tnoved for acquittal on the

charges against hin3. The trial judge granted his motion on the kidnapping charge, but denied it

on the other charges. Mr. Ross did ttot present any evidcnce in defense and renewcd his motion

for ar,.quittal on Che retnaining charges. The ttial court again denied it.

{¶3} During jnty deliberations, the jury foreperson wrote the ttiat judge a note

expressing concerns about statenzents and actiotts of one of the jurors, including that jutvr's

referencc to a polygrapl7 test supposedly taken by Ms. Hill's boyfriend. After considering and

rejecting oti er ways of handling the situation, tlie trial judge declared a misk•ial and set a date on

whioh a retrial would begin. Following hc,yr declaration of a mistrixl, the trial eourt learned that

the jury had, before the mistrial, completed verdict fbrnis finding Mr. Ross not guilty on the

aggravated znurder, mnrder, and rape charges.

tt4} Seven days after the trial judge jounialized her declaration of a mistrial, Mr. Ross

inoved to bar a retrial, arguing that there had not been a manifost necessity for the mistrial.

Significantly, for purposes of this appcal, at that same time, Mr. Ross renewed his inotion for

acquittal, arguing that the State had failed to present suf'ficient evidence at trial on the remaining
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charges against him. Mr. Ross also sought removal of the trial judge based on an argument that

she would likely be called to testify about her mistrial decision.

{^5} The Chief Justice granted Mr. Ross's request for removal of the trial judge and

appointed a visiting judge in hcr place. The visiting judge eventually held an evidentiary hearing

on Mr. Ross's tnotion to bar his retrial and grauted it, holding that a retrial was barred by the

constitution's protection against double jeopardy. The State appcaled that decision to this Court,

which reversed, and the Ohio Supre,^ne Court refused jurisdiction over Mr. Ross's atternpted

appeal to that comt. State v. Ross, 9th Dist. No. 20980, 2002-Ohio-7317, jurisdiction refused,

State v, Ross, 98 Ohio St. 3d 1567 (2003).

{%} With this case baek in the trixl court, the visiting judge, on September 10, 2003,

filed sm order that, amotig other things, denied Mr. Ross's reneNved motion for acquittal. That

order contained no analysis.

{¶7} Despite the fact that. the trial court had denied his retiewed inotion for acquittal,

Mr. Ross, on November 6, 2003, filed a brief captioned, "Defendant Ross' Siippletnental

Memorandum in Support of Renewed Motion for Judgment of Acquittal Pursuant to Ohio Crini.

Rule 29." On November 26, 2003, he tiled another brief, this one caption.ed, "Second

Supplemental Memorandum in Support of Renewed Motion for Judgmcnt of Acquittal I'ursuant

to Oluo Crinx. Rule 29." The State hled a response to Mr. Ross's first "Supplemental

Memorandum" on December 3, 2003, and a response to his "Seoond Supplemental

Memorandum" on December 10, 2003.

{118} On December 22, 2003, the visiting judge entered an Order in wlzich he treated

Mr. Ross's supplemental memoranda in support of his motion for acquittal as a motion for

reconsideration of the denial of that motion. In a 13-page order that reviewed the evidence that
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had been presente<I at trial, it granted Mr. Ross's "Motion for Reconsideration for Criminal Rule

29 Acquittal as to the charge o€Rape and its' capital specification and deni[ed] [his] Motion for

Reconsideration for a Crimitial Rule 29 Acquittal as to all other charges ...."

{¶9} The State sought leavo to appeal the visiting,judge's order acquitting Mr. Ross on

the rape charge and its' capital specification, and this Court, on March 29, 2004, g'anted it leave

to do so. But before we could hear argument on the State's appeal, Mr. Ross filed a petition for

habeas corpus in the federal district court. This Court stayed its proceedinbs while he pursued

his federal remedies.

{¶1il} 'I'he federal district eourt gt'ant.ed Mr. Ross's petition for habeas corpus. Ross v.

Pedro, 382 F. Supp. 2d 967 (N.D. Ohio 2005). On appeal, however, the United States C:ow1 of

Appeals for the Sixth Circuit reversed. Ross v. Petro, 5 15 F.3d 653 (6th Cir. 2008). Mr. Ross

then Sought certiorari, which the tlnited States Supreme Coutt denied. Ross v. Rogers, __ U.S.

129 S. Ct. 906 (2009). Tlus Court thereupon liftcd its stay aud held oral argument on the

State's appeal from the trial court's reconsideration of Mr. Ross's renewed motion for acquittal

on the rape charge against him and the resulting capital specification.

TI-IE TRIAL, COURT'S RECONSIDERATION OF 1TS
DENIAI., OF MR. ROSS'S RENEWED MOTION FOR AC(2UI'I'TAL,

(¶IL) The State's first assignnent of error is that the ttial court did not have anthotity I:o

reconsider its denial of Mr. Ross's renewed motion for acquittal bec:ause "a motion to reconsidcr

is a nullity, and any order granting a motion to reconsider is a nullity." In its opening brief in

this Court, which was filod in March 2004, the State correctly asserted that a ntotion for

reconsideration of a final ,judgqnent is a nullity, without presenting any analysis oi whether the

visiting judge's init.ial denial of Mr. Ross's renewed niotion for acquittal was a final juclgment. It

did assert, at one place in its brief, that it had relied on the trial court's "joun al entry as a final
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order denying Judgment of Acquittal." And, at another place in its brief, it directly asserted that

the trial comt had spoken thtnugh its journal entry, "issuing a final order denying defendant's

Motion for Judgment of Acquittal:" Sintply asserEing that the trial court's initial denial was a

fmal order, however, does not tnake it one.

{¶121 In fact, the trial couit's initial denial of Mr. Ross's rettcwed motion for acquittal

was not a final judgment. It did not, "in offect[,] determine[] the action and prevent[] a

judgmeut." R.C. 2505.02(B)(1). Nor did it fall within any of the othcn- subparts of Section

2505.02(B) of the Ohio Revised Code. Ratlaer, the trial court's initial denial of Mr. Ross's

rencwed niotion for acquittal was an interlocutory order. Most of wbat the State said in its

opening brief in support of its first assignment of error, therefore, was not helpfal.

{113} Before Mr. Ross tiled his brief in response to the State's opening brief, the State

apparently woke up and realized that its argument in support of its first assigtunent of error

niissed the point. Accordittgly, purportedly under Rule 21(FI) of the Ohio Rules of Appellate

Procednre, it filed a doeument captioned "Notice of Supplemental Authority," which addressed

State v. Abboud, 8tlr Dist. Nos. 80318, 80325, 2002-Olrio-4437 and State v. Ward, 4th Dist. No.

03CA2, 2003-Ohio-5650.

{II14J The situation in Abboud was, in all material respects, idcntical to that in this case.

A jury fouttd the defendant guilty of coercion and kidnapping with a gun specification. Within

the time followhrg the retutai of a vordict allowed by Rule 29(C) of the Ohio Rules of Crinrinal

Procedure, the defendant moved for acquittal. The trial oourt initially denied his motion, but

later recotisidered and acquitted hitn on the gun speeifccation. The State appealcd and argued,

jttst as it has in this case, that the trial court's order reconsidering its earlier denial of the

defendant's motion for acquittal was "a nullity." The appellate court determined that, because
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the trial court's initial denial was an interlocutory order, it was free to reconsider and change its

mind: "While motions for reconsideration are not expressly or itnpliediy atlowed in the trial

court after a final judgmcnt, interlocutory orders are subject to motions for reconsideration. ...

'T'he denial of a motion for judgment of acquittal prior to final sentencing is an interlocutcxry

order. Accordingly, the trial court was pettnitted to `revisit' the order that denied [thc

defendant's] motion for aequittal." Abboud, 2002-Ohio-4437, at J[8 (citing Pitts v. Ohio Dep't pf

Transp., 67 Ohio St. 2d 378, 379 (1981)).

{¶15) In State v. Warcl, 4th Dist. No. 03CA2, 2003-Ohio-5650, the trial court found the

defendant guilty of domestic violence following a bench trial. Id. at ji8. The defendant moved

the court to reconsider its finding of guilt, and the trial coutt declined to do so. On appeal, the

defendant argued that the trial court should ltavc granted his inotion for reeonsideration. The

State responded that the appellate court should affirm because his motion for reconsideration was

not tiinely. In reliance upon Abboud, the appellate court held that the motion for reconsider•ation

was properly befbre the trial coint.: "Prior to tlie final sentetrcing detemiination, a guilty verdict

is taot a finat o-der. Acwrdingly, the trial court was pet-initted to reconsider its verdict." Id. at

¶11 (citing State v, Abboud, 8th Dist. Nos, 80318, 80325, 2002-Ohio-4437). On the nrcrits, tl e

appellate court determined that the trial court had properly donied the motion for reconsidcration.

{1116} In its "Notice of Supplemental Authority," the State argued that this Court should

not follow Abboud because the "eoru-t's cursory analysis is flawed and does not merit reliance."

lt theu, in a eursory manner, pointed out that the courl in Abboird Itad relied upon Pitts v. Ohio

Dep't qf Trans., 67 Ohio St, 2d 378 (1981), which was a civil case rather than a critninal case. It

l'urther pointed out that Rule 29(C) of tiie Ohio Rules of Criminal Procedure provides that a

n otion for acquittal following a tnistrial niust be fited within 14 days after the jury is discharged.
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Neither the fact that Pitts is a civil case nor that a niotion for acquittal must be filed 14 days atler

the jury is discharged addresses the question before tlus Court, which is whether, once a tt-ial

court has denied a motion for acquittal that was properly filed within 14 (lays after the jury was

discharged following a mistrial, does the tiial court have authority to reconsider that denial.

{¶77} The Ohio Rules of Criminal Procedure neither specifically aut'liorize nor prohibit

a trial court from reconsidering intarlocutory ordm, regardless of whether that reconsidoration is

as the result of a motion or sua sponte. Itule 57(B) of ttte Ohio Rules of Criininal Procedure,

howcver, authorizes ttial caurts to "look to the rules of civil procedure ... if no rule of criminal

procedure exists." Arid, as noted by the Ohio Supreme Court in Pltts v. Ohio Dep't o j"1'rnns., 67

Ohio St. 2d 378, 379 n.1 (1981),1Zule 54(B) of the Ohio Rules of Civil Procedure "allows for a

reconsideration or rehearing of interlocutory orders." Accordingly, uuless orders denying

}notions for acquittal are different from other interlocutory orders, a trial c.ourt has authority to

reconsider theiu.

{^18} As mentioned above, the State pointed otit in its "Notice of Supplemental

Auttiority" that motions for acquittal following a guilty verclict or mistxial must be filed within

14 days after the jury is discharged. That is ttue regardless of whether the defendant earlier

movecl for acquittal at the close of the State's case or at the close of all the evidence. An

interlocutory order denying a motion for acquittal at the close of the State's oase or at the close

of fdl the evitlence, therefore, is different froni other interlocutory orders because the trial court

can't roconsider thein at any time until a final judynent is entered unless the de('endant renews

theni witliiit 14 days after the jury is discharged. But, again, the question before this Court is not

whether a trial court cai reconsider a motion for acquittal that it denied during trial. Rather, the
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question before us is whether it can reconsider its initial denial of a timely post-mishial inotion

for acquittal.

M19} 'hhe bulk of the State's reply to Mr. Ross's appellate brief is a discussion ot'

Ilnited States v. Carlisle, 517 U.S. 416 (1996), a case that the State had not inantioned in its

opening brief and that Mr. Ross did not cite in his brief to this Court. By the time of the reply

brief, howevcr, according to the State, "[h]ecause Carlisle controls the outcome of this case,

defendmtt Ross' arguments against this appeal have no merit." Not surprisingly, C;arlisle does

not. compel a conclusion that Mr. Ross's "arguments against this appeal have no merit," In fact,

to the extent it is relevant, it iinplicitly supports the trial eotn-t's ability to reconsider its initial

denial of Mr. Ross's renewed motion for acquittal.

{4l20} Carli.sle addressed Rule 29(c) of the Fe.deral Rules of Criminal procedure, which,

except for providing that a motion for acquittal following a guilty verdict or inistrial must be

filed within seven days instoad of fourteen days, is, in all material ways, identieal to Rule 29(C)

of the Oliio Rules of Crimiqal Procedure. The defendant in Carlisle was convicted of conspiracy

to possess with intent to distribute marijuana. F-le moved for acquittal one day beyond the seven

days permitted under Rule 29(c). The trial court initially denied his motion, but, when the

defendant appeared for sentencing, recons'rdered its earlier denial and acquitted hirn, conchiding

that there was insufficient evidence to prove that he had knowingly and voinntarily.joined the

conspiracy. The United States Court of Appeals for t.he Sixth Circuit reversed, and the United

States Supreme Coutt granted eertiorari.

{1(21} The Supreme Court aCl`rrined the Sixth Circuit's decision. It held, among other

things, that "[tjhere is simply no roont in tiie text of Rule[ ] 29 ... for the granting of an untirnely

postverciiet motion for judgment of acquittal, regardless of whether the motioii is accompanied
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by a claitn of legal innocence, is filed before sentencing, or was filed late because of attorney

error," C'arlLste, 517 U.S. at 421. 7'he Supreme Court also rejected the defendant's argmnent

that Rule 29(a) provides a trial court authority to sua sponte acquit a defendant after a guilty

verdict,

{1122} Carlisle would be persuasivc authority for reversal of the trial coutt's action in

this case if Mr. Ross had not tiniely renewed his motion for acquittal following the mistrial. But

he did. It, therefore, does not support the State's position. In fact, if anything, it utidercuts the

State's argu.ment t11at the visiting judge acted without authority in reconsidering his initial denial

of Mr. Ross's renewed motion.

{¶23} As mentioned above, the trial court in Ca •lisle init'sally denied the defendant's late

motion for acquittal and reconsidered and granted it when the defendant sliowed up for

sentencing. Neiilier the majority opinion nor either coneurring opinion, however, includes a

suggestion that, regardless of whetlier the trial cotut could bave granted the defendant's post-

verdict nzbtion for acquittal at the time it was filed, it was without autltority to reconsider it once

it had denied that tnotion. Admittedly, it is dangerons to read too niuoh into things not said in

United States Supreme Court decisions, but if suclt a suggestion were tlrere, it would lend

credence to the State's position, but it is not.

{9f24} 'I'iie Stale has further argued that, sinee Rule 29(C) specifically provides that a

motion for acquittal may be naade or renewed within 14 days following discharge of a jury, the

ttial court was witliout authority to reconsider its initial denial of Mr. Ross's motion 1145 days

followiug the jury's discliarge. 'The time limit imposed by Rtile 29(C), however, only relates to

when the defendant tnust ntove for acquittal. It does not relate to when the trial court tnust tule

on that motion. In fact, as pointed out by the State, beeause of the previous appeal in this case,

All
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thc visiting judge's initial denial of Mr. Ross's renewed motion for ac:quittal did not come until

1041 days after the jury was discharged, As mentioned previously, under Rule 54(B) of the Ohio

Rules of Civil Procedure, a trial cou t may reconsider an interloeutory order at anytime befo -e

final,judgment.

{1125{ Mr. Ross timely renewed his motion fnr acquittal on the rape charge within 14

days after the jury was discharged, The visiting judge's initial denial of that renewed motion

was an interlooutory order, which he was free to reconsider up until eitiy of a final judgineiit.

Aceordingly, the trial eourt had authority to acquit 1vSr. Itoss of the rape charge against him and

the resulting capital specification, and the State's first assignment of error is overrule('l.

TI-lE STATE'S FRIVOLOUS SUMMARY JUDGMBNT ARGUIvIBNT

{1126} The State's second assignment of oiror is that the trial court erroneously granted

partial summary judgment to Mr. Ross "before the information upon wltich it relied had bcen

admitted." Although the State has acknowledged that the merits of the tiial court's

deterniiuation thet Mr. Ross was entitled to acquittat on the rape charge aic not before this Court,

by its second assignment of eiror, it has attemptsd t'o get us to review those merits.

{¶27} At tlxe trial that ended in a mistrial, the State presented expeat testimony about a

supposed bite rnark in the area of the undeiside of Ms. Hill's elbow, According to the expert, the

bite tnark didnot matnh Ms. IIi1l's boyfriend's teeth, but iblr. Ross could not be climinated as the

"biter," In his order reconsidering and granting Mr. Ross's renewed motion for acquittal on the

rape charge, the visitbig judge reviewed in detail tlte evidence regarding the rape charge that hacl

been presented at the trial that had ended in a mistrial. As pait of his discussion of that evidenee,

he 'rncluded a paragraph about the testimony regarding the bite mark. I-le then added a footnote

in which he mentioitod that, since the time of thial, the State had hired additional experts who

A12

!t>



COPY
11

concluded that the mark on Ms. Hill's ann was not a bite mark. hrom that footnote, the State has

argued that, in acquitting Mr. Ross on the rape clrarge, the visiting judge was anticipating

evidence that would be submitted at the retrial and, based on that evidence, grant'tng him

sunzmary judg nent on the r-ape charge.

{¶28} The State has argued that summary judgment is not appmptiate in a eri3ninal case.

That, of course, is true. H.g., State v. I3ar.sia, 9th Dist. No. 94CA005883, 1995 WL 283770 at

* 1-2 (May 10, 1995). As with most of' the arguments it presented in support of its first

assigmnent of error, however, this rule of law has nothing to do with this case. Thc visitinb

judge did not antieipate what evidence the State would or would not prosent at Mr. Ross's retrial,

it determined that the evidence that was presented at his original trial on the rape ebarge was

insuf'ficient.

{¶Z9} In the fbotnote about which the State has eomplained, the visiting judge wrote that

the State had conceded that the "bite inark" evidence "is inaccurate." He did not conolude,

however, that he should not consider it in detennining whether the State had presented sufficient

evidence at the original trial. As is so often true of footnotes, it was an aside. Such asides

should probably not be included in opinions or briefs, but it is a bad liabit that the legal

profession caa't seeni to break.

{130} It is clear from the concluding paragraplx of the visiting judge's order granting

acquittal on the rape charge, that his decision to do so was based on an analysis of the evidence

that was presented at the original trial: "In sum, although the tvictimj was horribly beaten, this

Court caivtot say after reviewing the trausciipt in its' entirety that such heating was done during

or after thc Defendaat was engaged in intercourse or penetration of the victim. Based upon thi.s

evidence, the Court finds that reasonable minds can come to but one conclusion, and that is that

A13
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the State has failed to prove that the victim Nvas subjected to unwanted sexual conduct.

Therefore, the Coui-f finds, after coustrtiiug the evidence in a light nost favorable to the State,

that reas(inable minds could not reach ditfcrent conclusions as to whether each matcrial element

of rape has been proven. Therefore, the court grants the Defendant's Motion for a Criminal Rule

29 Acquittal on the indicted offense of rape and the death speciiicaflon.°

{y(3l} Even if the visiting judge had improperly excluded the "bite tnark" cvidence from

his anaiysis of the evidence presentsd at the original trial based on the State's acknowledgment

that that evidence was inaccurate, his doitig so would have been a tnistake on the merits of his

acquittal decision. It would not have niagicaliy turned that decision into an in proper summary

judbnnent. As the State has conceded, the merits of the visiting judge's acquittal decision are not

before us.

1q(32) The trial court's order acquitting Mr. Ross on the rape charge did not grant him

partial summary judgment in a criminal case. The State's second assignment of error is

overruled.

CONCLUSION

11133) The State's assignunents of error are overruied. The judgrnent of the trial court

ing Mr. Ross on the rape charge and resulting death specification is aifirnxed.

Judgment affirmed.

'1'here were reasonable grounds for this appeal.
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We order that a special mandatc issue ottt of this Court, directing the Court of Coinmon

Pleas, County of Sumntit, State of Ohio, to carry this judg nent into exceution. A certified copy

of this journal entry shall constittue the mandate, pursuant to App.R. 27.

Immediately upon the Sling hereof, this document shall constitute the jout-nat entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin ta run. App.R. 22(E). The Clerk of the Court of Appeals is

instrttcted to nnail a notice of entry of this judgment to the parties and to make a notatioi of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to appellant.

MOORE, P. J_
I3ELh'ANCE, J.
C'ONCUR

FOR THG COUR.T
CLAIR E. DICKINSON

APPEARANCES:

LAWRENCE J. WHITNEY, attorney at iaw, for appellant.

WII,LIAM IJ. 1viASON, Cuyaboga County special prosecutnr, JOI-IN R. MITCIIEL.L, and

N(A'I'T'HEW E. MEYER, assistant prosecuting attorneys for appellee.
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IN THE COURT OF COMMON PLEAS
SuhtKr1' COUNTY, OHTO

STATE OF OffiO

Plaintiff,

-vs-

DENNY F. ROSS

CASE NO. CR 199943-1098 A

JUDGE JOSEPH CIRIGI.IANO

Defendant } ORDER

This matter comes before the Court on Defendant Denny Ross' Motion to

Reconsider the Cowrt's Previous Ruling. On, September 10, 2003, the Court denied

Defendant's Motion for a Criminal Rule 29 Acquittal on the charges of aggravated

murder, murder, rape, tampering with evidence and gross abuse of a corpse and denied

Defendant's Motion to Perfect the Verdicts. The Court has been advised, having

reviewed Defendant's Motion for Reconsideration, memoranda in support, pleadings,

transcripts and applicable law and hereby grants Defendant's Motion for Reconsideration

for CriminaI Rule 29 Acqui(tal as to the charge of Rape and its' capital specification, and

denies Defendant's Motion for Reconsideration for a Criminal Rule 29 Acqnittal as to ali

other charges and as to his Motion to Perfbct the Verdicts.
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FACTS

Defendant, Denny Ross, was arrested on May 27,1999, and charged with

aggravated murder, rape, kidnapping, tampering with evidence and gross abuse of a

corpse. In December 1999, the defendant was also charged with murder and two

specifications were added to the indictment making the defendant eligible for the death

penalty.

Trial began in Summit County Court of Common Pleas, with juty seiection on

September 28, 2000. Prior to seating aud swearing in thejury on October 17, 2000, the

court twice asked the defendant if he wished to strike the existing jury pool and start the

trial proceedings over at a later date. Both times the defendant declined.

Opening arguments at trial were presented on October 17, 2000. The prosecution

rested its' case on October 25, 2000. The court at the close of the prosecution's case-in-

chief pursuant to Ohio Criminal Rule 29 dismissed the kidnapping offense and the

Icidnapping Apeoial circumstance allegation. The defense additionally made Ohio

Criminal Rule 29 motions for each count that were subsequently denied by the court.

The defense then rested without calling any witnesses and renewed its' motion for

Criminal Rule 29 acquittals on each count which were again denied by the court.

The jury was instructed on October 26; 2000, and began its deliberations at9:00

am. on. Friday October 27, 2000. The trial ended in a mistrial declaration on Saturday,

October 28, 2000, due to " t rruption of a juror". 1

On Monday, October 30, 2000, when recorded proceedings carnmenced again, the

court indicated that it would set a new trial date of January 8, 2001, and that W. Ross

1 The mistrial declaration and its' conseqnences have been the subject of a tremendous ataount of litigation,

but it is a peripheral issue to the pending motfon; and therefore, the Court will not addrras that issue.
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would again face each and every count, including aggravated murder, murder, and rape.

Mr. Ross would again face the death penalty. Mr. Rosa indicate.d that he would be filing

a motion to recuse Judge Bond as she was a witness to alI of the events of October 28,

2000, and subsequently she was recused from this case.

Defendant filed an Affidavit of Disqualification with the Supreme Court of Ohio

alleging that the trial judge would be called as a witness to attest to the events that had

transpired. The Supreme Court agreod, and.on January 7, 2003,.disqualified Judge Jane

Bond from taking any farther action on this case.2

On November 9, 2000, Ross filed a number of motions in the Summit County

Court of Common Pleas including: Defendant Ross' Motion to Perfect the Three

Unanimous Verdicts Returned By The Jury On October 2S, 2000; Defendant Ross'

Motion to Bar Retrial on this Case on Double Jeopardy Grounds; Defendant Ross'

Renewed Motion for Judgment of Acquittal; and Defendant Ross' Motion to Set

Reasonable Bail. All of these motions, except that seeking reasonable bail, requested an

evidentiary hcaring.3

The Court, on August 24, 2001, ruled on Defendant's Motion to Set Reasonable

Bail, and on September 12, 2001, the Court ordered the Surnmit County Clerk of Court to

accept bail in the amount of one million dollars as posted by Corporate Surety. The

Court granted defendsnt's Motion to Bar Retrial on Double Jeopardy Grounds on

February 15, 2002. The State appealed, and the Ninth District Court of Appeals reversed
r

= The undersigned was subsequently assigned to the above captioned case as trial judge pursuant to Article
N seaion 6 of the Ohio Constitution to pmaide over the case to wmpletloa_
3 An evidentiary hearin8 was heid on May 22, 2002, and the testimony proffered was for all three of the

pending motions. Judge 7ene Bond was called as a witaess to testify as to tha events of October 28, 2000,

as anticipated in the Supreme Couct's order recusing Judge Bond from the case.
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the Court's decision on December31, 2002. State v. Ross 2002 Ohi.o 7317; cert denied

2002 Ohio 2242.

DTSCUSSION

In determi.ning whether it is appropriate for a trial court to grant a Criminal Rule

29(a) acquittal, the trial judge must determine whether "the evidence is irisufficient to

sustain a conviction of such offense or offenses." State v. Yates 2003 Ohio 2956 P5. If

the rccord demonstrates that reasonable minds can reach different conclusions as to

whether each material element of a crime has been proven beyond a reasonable doubt, a

Criminal Rule 29(A) acquittal may not be granted. "When making this determination, all

evidence must be construed in a light most favor<tble to the prosecution. In essence,

sufficiency is a test of adequacy." Id In other words, the test for sufficiency is "whether

the state has met its burden of production at trial." Id at P6. Evidentiary conflicts and

the credibility of wi.tnesses are functions reserved for the trier of fact, and the court will

not take either into account when deterni'sning the sufficiency of evidencc. State v.

Tobias 2003 Ohio 2336 citing State v. Willard (2001), 144 Ohio App, 3d 767, 777-778.

The Defendant was also charged with kidnapping the victim and a kidnapping

special (death) specification. The kidnapping charge in the indictment reads that "on or

about the 19'h through on or about the 260'day of May, 1999, in the County of Summit

and State of Ohio, [the Defendant] did commit the crime of Kidnapping, in that he did by

force, threat, or deception, remove Hannah Hill from the place where found andlor

restrain the liberty of such person, in violation of Section 2905.01(A) of the Ohio Revised

Code, a felony of the first degree***: " At the close of evidence, the defense made a

motion for acquittal on the kidnappiwg charge and special specification. The court

4
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granted the defense motion for acquittal as to the charge of kidnapping." The prosecution

claimed that the motion as to the death specification did not also have to be granted, but

the court indicated that as a matter of law if the court found there was insufficient

evidence to allow the jury to consider the underlying charge, it is not proper to allow the

jury to consider the same charge as a deatb specification.5 "It is the Court's conclusion

that as at the aggravating specification, the elements of kidnapping having been directed-- .

the count having been directed by the Court are eliminated itom the specification as

well.i6

Both kidnapping and rape require the State prove that the Defendant used force or

threat of force.7 As this Court has noted, when a motion for acquittai is granted, it means

by law that after construing the evidence in a light most favorable to the State, "the

evidence is insufficient to sustain a conviction of such offense or offenses." Stare v.

Yates 2003 Ohio 2956P5. The Court recognizes that rape and kidnapping are two

separate and distinct charges although they contain a similar element. As the Court in

Floyd v, Marshall (1982) 538 P. Supp. 381 noted, "while force or the threat of force is

common to both kidnapping and rape, each crime requires proof of a fact not present in

the other." Ici At 385. However, the Court also recognizes that by granting a motion for

acquittal oxi the charge of kidnapping, Judge Bond found that the evidence presented at

trial was insufficient to sustain a conviction, including the evidence presented on the

common element of force, gr threat of force.

'Trial Traascript psge l6S0, lines 12-13
S Trial Tranacript page 1050, lines 22-25
° Trial Trenscript page 1032, lines t a 14
111ie Court recognizes that in the case af Sddnapping, the State may siso prove that deception was used,

although in the instant case, there was no allegadon or 'vifernnce of deception, only foree due to the beaten

state of the viodm's bady.
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The material elements of rape pursuant to RC. 2907.02(A)(2) as applied to this

case are that from on or about the 19`n through the 26`h day of May, 1999, the defendant:

(1) engaged in sexual conduct; (2) with another by purposely compelling submission by

force or threat of force; (3) in Summit County, Ohio.

"Sexual conduct" means vaginal intercourse between a male and femaie.

Penetration, however slight, is sufPicient to complete vaginal intercourse. "Force" means

any violence, compulsion or constraint physically exerted by any means upon or against a

person or a thing.8

Whether the prosecution met its' burden of production as to the issue of rape

involves a two-step analysis. First, was sexual contact shown so that reasonable jurors

could differ on the potential outcomes, and second, was the element of force was shown

according to the same standard.

At trial, the State presented evidence that the Defendant's semen was present on

the panties of the victim.9 Dr. Platt, the medical examiner, testified that the victitn had

"occasional sperm heads in the vaginal vault and in the area of her cervix or her utenis",1o

and an elevated level of acid phosphatase in the vaginal cavity indicated a seminal

` OJI 507.o2(A)(2) .
° DNA report from Labcorp statibg "there is a match in the prtifIIe obtained from the sperm fraction of the
panties with the teference sample of W. Ross " Trial Testitaony of Meghan Clement; Page 502, Lines 10-
13. The Conrt note% that the lab "tnn out of DNA." and was unable to complete testing on the last three
veros. Trial Testimony Meghan Clement, Page 100-501; Lines 16-25; Lines 1-6.

Triat Testimony Dr. Platt, Page 566, Lines 3-5. The occasional sperm heads on the smears were never
subjected to DNA testing by BCL Trial Testimony Cynthia Shannan, Page 638, Lines 20-21; Page 640,
Line 16. Tho vaginal, cervical, rectal and oral awabs taken by Dr. Platt were aubjeeted to testing, and did
not reveal the presence of spoan. Trial Testimony Cyntbia Shannon, Page 463, Lfnes 11-25; Page 464
Lines 1-7.
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emission prior to death.lt Dr. Platt also testified that although there was increased

redness in the anal region, it was due to lividity as the decedent was found lying on hex

back.12 In addition, the victim was found nude &om the breasts down, but appeared to

have been disrobed post-mortem as puzge material was present an her clothing.13

"Pen.ctration is the essence of rape." State v. Hurley 1988 Ohio App LEXIS 2122

(2°a Dist., Clark Cty.), pg. 4. In the instant case, there is only evidence that at some point

prior to death the victim engaged in sexual intercourse. The victim had spetm heads in

her vaginal vault and an elevated level of acid phosphatase, but no tearing, bleeding,

scarring, ripping or redness due to trauma from sexual intercourse or assault. 14 The

Defendant's sperm was found on the victim's panties, but the occasional sperm heads in

the victim's vaginal vault were never tested and the ccrvical, vaginal, rectal and oral

swabs that were tested did not reveal the presence of sperm. 15 Although the victim was

found nude from the breasts down, her pants, panties, socks, and shoes were covered with

purge material indicating that she had been disrobed post-mortem.

The Court in State v. Powell (1990) 49 Ohio St. 3d 255 held that a defendant

cannot be convicted of attempted rape solely on evidence that he removed thc victim's

clothing. "There must be other ovidcnce indicating purpose to commit rape instead of

t t The Doctor opined that due to lhe levels, the victim had penettation and seminal omission the night of
her death. Trial Testimony Page 566-567, Lines 19-25; Lines 1•2; Page 658, Lines 12-13; 15-17.
" Trial Testimony Page 553-554; Doctor Platt also testified on direct ezaouaa6on that there was no traring
of the vaginal or anal cavities. P587 lines 21-25 (crass)
13 The viedm's purge stained pants, pantie, socks and shoes were found in a trash bag under the
Defendant's residential window.
" Therewas redness around the victim's ainus; however, Dr. Platt testificd that thu wns due to lividity as
the victim was found laying on her haek, and specifically testified about a lack of tearing of the vaginal and

anal cavities.
ls Trial Testimony of Cynthia Shannon, Page 463, Lines 11-25; Page 464 Llnes 1-7
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some other sex offense, such as gross sexual imposition, R.C. 2907.05, which requires

only sexual contact. See State Y. Hennish (1990), 50 Ohio St. 3d 231, 238-239. The

Court in Powell found that there was insufficient evidence to prove attempted rape even

though just prior to death the victim pushed the defendant away, she was found nude and

had possible finger marks on her thigh. The instant case is similar in that the victim was

found partially nude and beaten. However, other than the Defendant's statement that he

had been fooling around with the victim earlier in the evening on the date that she

allegedly disappeared, no one can place the victim and the defendant together the evening

on which she went missing. In addition, the charge in Powell was attempted rape

whereas here it was rape. The difference in proof is sexual conduct, ie. penetration.

The Coutt in Hennish found that a victim's partial nudity combined with saliva on

the crotch of her bltm jeans was insufficient to show intent to rape. Similar to Hennish,

the victim in the instant case was found pariially nude; however, the clothing of the

victim was removed post-mortem, not pre-mortem as in Hennish. The victim in the

Hennish case had saliva on the crotch of her blue jeans while the victim in instant case

had the defendant's semen on her panties. Unlike the victim in Powelt, the victim in the

instant case did not have possible finger marks on her thighs, but did have othcr physical

injuries, which will be subsequently detailerL In contrast to Hennish and Powell, the

victim in the instant case did have indicators of a seminal emission prior to death and

occasional sperm heads in hcr vaginal cavity; however, neither were conclusively linked

to the defendant, and there was no evidence of vaginal trauma indicating nothing more

than sexual intercourse some time prior to death. Finally, the cervical, vaginal, rectal and

oral swabs tested did not indicate a presence of semen.
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The Court, constnring the evidence most favorably for the State, cannot find that

sexual conduct, including penetration, however slight, occurred. Although the victim

was found parti.ally nude, her clothing was found covered in purge material indicating

that it had been removed post-mortcm. Defendant's semen was on the victim's panties,

but the court in Hennish indicates that this in conjunction with partial nudity is not

enough for a rape conviction. Finally, the victim's vaginal vault did contain "occasional

sperm heads" and an increasad level of acid phosphatase, however, this indicates only

sexual intercourse prior to death. Since the sperm heads were never tested, it is unknown

to whom they belong; and, the lack of sperm present in the victim's vaginal, cervical,

rectal and oral cavities indicates a lack of sexual contact. Therefore, the Court cannot

conclude that the State proved that sexual canduct, including penetration, between the

Defendant and victun took place.

As to the element of force, the State offered the testimony of Dr. Platt that the

victim's ante-mortem injuries to her ccad and face included: a 4.5 centimeter laceration

in the area of the right occiput,16 a subgaleal hamorrhage, 17 a brown-purplish contusion

in the midline of the forehead betwcen the eyes, 18 hemorrhage of the conjunctiva of the

lateral aspect of the right globe (eye),19 petechiae on the lower right conjunctiva; ° a 3 x 2

centimeter purple contusion on the right upper eyelid, 21 a.1.2 by 0.2 centimeter

laceration below aa.d medial to the right eye into which a probe extends 0.6 ccntimeters

with soft tissue hemorrhag e around the globe, but not fraoture of the orbit,22 a 2 x 1.5

16 Trial Testimony of Dr. Platt Page 530
I4 Trial Testimony of Dr. Plau Page 531
1= Trial Testunany of Dr. Plan Page 538
19 Trial Testlmony Dr. Platt Page 539
10 Trial Testimony of Dr. Platt Page 540
2' Trial Tcstimony of Dr. Platt Page 541
22 Zd.
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centimeter tan abrasion of the right cheek in front of the ear,'3 and a 5 x 3 centimeter tan

abrasion on the right cheek behind the right eye with hemorrhage underneath.24 In

addition, Dr. Piatt testified the victim suffered ante-mortem injuries iztcluding: an

abrasion of the right lateral neck,25 an abrasion on the left side of the neck,26 a

hemorrhage of the stemoceidomastoid muscle, hemorrhage of the jugular vein, and soft

tissue adjacent to the jugular vein on both the left and right side,27 a hemorrhage at the

midline junction of tissue surrounding the thyroid and hyoid bone.2fl Dr. Platt opined that

the abrasions on the neck contained patterns consistent with the necklace the victim was

wearing at the time of her death, and "it is my medical opinion that the necklace was

pulled in a fashion to cause the abrasions in the neck, caused compression of the jugular

vein, caused the hemorrhage of the sternocleidomastoid muscle, caused a hemorrhage of

the area of the junction of the hyoid and thyroid bones."29

Dr. Platt also testified to ante-mortem wounds on the back of the decedent

including a 2 x 2 centimeter abrasion of the left scapu1a,30 two 1.5 x 1.5 centimeter oval

abrasions and purple contusions of the midline of the posterior thoracic-lumbar spine

with green-gray fungus on their surface,31 a 3 x 2 centimeter purple contusion of the right

paramedial posterior lumbar region,32 and a S x 2 centimeter purple contusion of the

23 Trial Testimony of Dr. Platt P"e 542
2+ Triai Testimony of Dr. Platt Page 543
u Trisl Testimony of Dr. Ptatt Page 544
961Yial Testimony of Dr. Platt Page 545
' Trial Testimony 8f Dr. Platt Page 546-547
u Triai Testitnony Dr. Platt page 547
x9 Tricl Teecunonyof Dr. Plan Page 548
10 Trial Testimony of Dr. Platt Pago 550
^ t TYial Testimony of Dr. Plati Page 551
'= Trial Testimony of Dr. Platt Page 551-552
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midline posterior sacral spine.33 Finatly, Dr. Platt testified to scratchcs and bruises on the

dccedent's anns and legs, some ante-mortem and some post-mortem.3a

Dr. Platt took a swab from the victim's lip which was later analyzed by Dr.

Siddharth M. Patel, a senior research chemist from Goodyear Corporate Research.

Around the time of the victims' death, the Defendant had a splint on his left atm 35 Dr.

Patel was supplied with cast matcrial from the hospital where the defendant's splint was

applied and the unknown swab taken from the victim's lip. In Dr. Patel's expert opinion,

"the unknown material in the swab is identical to the - one of the materials in the cast

niaterral.1736

During the autopsy, Dr. Platt requested Dr. Marshall, a forensic odontologist,

review markings on the victims' body to determine if a human bite mark was present.

Upon review under an alternative light source, Dr. Marshall determined there was a

pattetn of marks consistent with a human bite ntark. Dr. Marshall was then given access

to the Defendant and Brad Q'Born37 so that impressions of their toeth could be made and

he could compare them with the bite mark on the victims elbow area.38 Dr. Marshall

rt Trial Testimony of Dr. P1att Pake 552
34 Dr. Plait opined that at some point the victim had bean pulled or dragQed, possibly post-mortem,
robably by her ankles, and that is what caused some of the scratches and bruisea.
° The 3tate presented rrstimony frotn Dr. Sargeaat who appiied the original splint on May 14, 1999, and

James E Voyk, P.A. who reapplled a second cast on May 21, 1999, when the Defendant re-appeared at the
emergency room and requested e new cast. The Cirat spUnt, applied May 14, 1999, was never found by the
State.
76'lYial Testimony, Page 674
37 At that point in t(me, W. O'Botn, the decedents boyfriend, was stiU a suspect.
" The mark is on the underside ef the elbow, forward of the Joint.
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ultimately eliminated Brad O'Born as the potential "biter", but was unable to eliminate

the Defendant.39

The Court in State v. Martin 1995 Ohio App. LEXIS 2078 (9's Dist.) held that "a

defendant putposcly compels his victim to submit by force or threat of force when he

uses physical force against the victim, or creates the belicf that physical force will be

used if the victim does not submit." CitingStore v. Schaim (1992), 65 Ohio St. 3d 51, 55.

The element of force can be inferred from the circumstances surrounding the sexual

conduct and is established if it is shown that the victim's will was overcome by fear or

duress. !d,• State v. Srneicer (1993), 89 Ohio App. 3d 115, 126. In the instant case, the

State also offered testimony from Jennifer Edwards, one of the victims friends, that the

victim would not have subraitted to sex with the defendant as the victim had previously

told Miss Edwards, "Don't hook anybody up with Denny because he has herpes.it0

The Court in State v. Durr (1991) 5$ Ohio St. 3d 86, 93 found sufficient probative

evidence that a reasonable fact frnder could have found a dofendant guilty of rape when

the victim was found nude from the waist down except for a pair of tennis shoes and

t.here was testimony that when a witness saw the victim tied up in the back of the

defendant's car and the defertdant indicated he would kill the victim because she (the

victim) would tell. Dtur is distinguishable from the instant cese as the victim and

defendant were never seen together although by the defendant's own admission, he had

"fooled around" with the victim the night she allegedly disappeared.41
t

39 Trial Testimony, Page 900; 907. Dr. Marshall could not identdfy the Defendant as the biter, but could not
exeluda him either. Siace thc-time of the trial, the State has hlred additionat forensic odantologtsts to
review the evidence. The State's experts have concluded that the alleged "bite mark" it not a bite mark,
ond thnt the Defendant did not bite the victim. Thetefore, the State has sinco conceded that Dr. Marshall's
tesdmony, cited abovc, is inacctQa.ta.
'e Triai Testimony from Jennifer Edwards, Page 123, Lines 3-4
"t Aefendant maintains that the victim left his apartment alive.
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In sum, although the dependent was horribly beaten, this Court cannot say after

reviewing the transcript in its' entirety that such beating was done during or after the

Defendant was engaged in intercourse or penetration of the victim. $ased upon this

evidence, the Court finds that reasonable minds can c.omc to but one conclusion, and that

is that the State has failed to prove that the victim was subjected to unwantcd sexual

conduct. Therefore, the Court finds, after construing the evidence in a llght most

favorable to the State, that reasonable minds could not reach different conclusions as to

whether each material element of rape has been proven. Therefore, the Court grants the

Defendant's Motion for a Criminal Rnle 29 Acquittal on the indicted offense of rape and

the death specification.

IT IS SO ORDERED.

cc: Attorney John R. Mitchell
Attorney I.awronce 1Yiutaey
Attomey David Z. Cbesnoff
Attorney David Nickerson
Attomey Michael Pancer
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