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INTRODUCTION

This case is fundamentally about the General Assembly’s constitutional powers and
restrictions. Everyone agrees with the basic proposition that, pursuant to Article II, § 1 of the
Ohio Constitution, the General Assembly has plenary legislative power to enact any law that is
not prohibited by the Ohio or United States Constitutions. State ex rel. Jackman v. Cuyahoga
County Court of Common Pleas (1967), 9 Ghto St. 2d 159, 162. But, at the State’s urging, the
court of appeals turned this constitutional standard on its head by failing to recognize the plenary
power of the 123rd General Assembly and the constitutionally protected trust interests it created
in 2000, when the court was determining whether, eight years later, the 127¢h General Assembly
was constitutionally prohibited from divesting those pre-existing trust interests.  This
foundational error turned the remainder of the court of appeals’ constitutional analysis topsy-
lurvy, causing the court to arrive at the exact opposite conclusion it should have reached.

In 2000, the 123rd General Assembly exercised its plenary power to spend $235 million
of the initial receipts from Ohio’s $10.5 billion landmark settlement with the tobacco industry, so
thai a small portion of the initial setilemeni proceeds would be permanenily commuiied to
fighting tobacco use and ameliorating ifs devastating toll of death and discase on tens of
thousands of Ohiocans. The General Assembly did so through precisely structured legislation —
establishing a self-sustaining Zrrevocable trust called the Ohio Tobacco Use Prevention and
Control Endowment Fund (“Endowment Trust”) that was dedicated to reducing tobacco use in
Ohio, and then expressly directing the State to disburse $235 million of Ohio’s initial tobacco
settlement procecds outside the state treasury and into the Endowment Trust. That same
legislation mandated that the Endowment monies could be spent only by a special “trustee” from

a custodial fund that is “not. . . a part of the state ireasury.” R.C. 183.08(A).



In stark contrast to the portion of the tobacco settlement proceeds that the 123rd General
Assembly directed to be “disbursed” out of the State’s control and into the Endowment Trust
outside the state treasury, thc very same legislation appropriated the remaining tobacco
settlement proceeds to other worthwhile purposes but expressly mandated that they remain “in
the state treasury” subject to the General Assembly’s control. This distinction in treatment of the
tobacco settlement proceeds unequivocally reflects the General Assembly’s intent to disburse the
Endowment Trust monies outside the reach of future General Assemblies’ power to divert the
trust funds from their intended purposes. And, that is precisely what the Franklin County
Common Pleas Court found in this case.

The facts upon which this appeal is to be determined are not subject to dispute. The trial
court found that the 123rd General Assembly intended to disburse $235 million of tobacco
settlement proceeds into a frust that is beyond legislative contrel so that the funds would be
permanently dedicated to lifesaving tobacco prevention programs. Specifically, the facts as
determined by the trial court are that the Endowment has all elements of a trust: “a ‘trustee’ (the
Foundation), and a trust corpus (the Endowment Fund), and ... beneficiaries of the trust (Ohio’s
youth and tobacco users).” [2/10/09 Findings of Fact, at § 21 (Apx. 70)] And, as the trial court
found, the General Assembly intended for the Endowment to be irrevocably outside ils reach:

226. The General Assembly and the State plainly intended to create
the Endowment Fund ... as an irrevocable trust by enacting R.C. 183.07
and 183.08 without reserving any right to revoke the Trust; by expressly
establishing the Endowment Fund outside the state treasury; by expressly
designating [a] ... “trustee” of the Endowment Fund; by providing the
Foundation with fiduciary responsibilitics and control over the Fund; by
specifying by statute the intended beneficiaries of the Trust (Ohio’s youth

and tobacco uscrs); and by making completed, unconditional transfers of
monies into the Endowment Fund. ...

[8/11/09 Final Judgment Entry, Findings of Fact
226 (emphasis added) (Apx. 50)]



Yet, in 2008, the 127th General Assembly attempted to expropriate the same trust monies
the 123rd General Assembly had spent more than eight years before. Through the passage of
House Bill 544 in May 2008 and the curent biennial budget, the 127th and current General
Assemblies seek to reach outside the state treasury, raid the pre-existing monies in the
Endowment Trust, and divert those monies to the state treasury for non-trust purposes.

Although the current General Assembly has plenary power over the State’s current
revenues, it is constitutionally prohibited from expropriating funds the State spent more than
eight years ago. As the trial court correctly held, the General Assembly’s attempt to divert the
monics in the Endowment Trust violates both the Retroactivity Clanse of the Ohio Constitution,
Art. 11, § 28, and the Contracts Clauses of the United States Constitution, Article 1, § 10, and the
Ohio Constitution, Article II, § 28, by divesting the Endowment’s trust estate.

Significantly, the court of appeals did not disagree with the trial court’s fundamental
finding that the 123rd General Assembly intended to permanently commit the monies disbursed
into the Endowment Trust to fighting the tobacco epidemic in Ohio. That finding of fact,
[8/11/09 Final Judgment, Findings of Fact § 226 (Apx. 50)], remains unrcbutted. Rather, the
court of appeals ruled that the 123rd General Assembly did not have the pewer to create an
irrevocable trust and to disbursc monies outside the control of future General Assemblies.
[12/31/09 Decision ¥ 39 (Apx. 30)] But this is categorically wrong as a matter of law.

As the court of appeals itseif recognized, “the Ohio Constitution provides that the
General Assembly’s legislative power is plenary — it can pass any law [including disbursement of
funds into an irrevocable trust] so fong as the legislation is not constitutionally prohibited.”
[Decision § 34] Buf there is no constitutional provision that prohibited the I 23rd General

Assembly from spending the tobacco settlement proceeds received during ifs ferm as it saw fit.




State ex rel Dickman v. Defenbacher (1948), 85 Ohio App. 398, 401 (“{tjhere is no
constitutional limitation on the power of the General Assembly to make current appropriations
from current revenue funds™). Neither the court of appeals nor the State has asserted that any
such limitation exists. Thus, the 123rd General Assembly exercised its constitutional plenary
power by choosing to spend some of Ohio’s initial tobacco settlement receipts through
disbursement to the Endowment Trust outside the state treasury and beyond legislative control.

Because the 123rd General Assembly had plenary power to direct disbursement of even
the State’s general revenue funds to a third party like tI“uz American Cancer Society or Ohio’s
hospitals, it certainly had the power to disburse tobacco settlement proceeds into an
irrevocable trust outside the state treasury. Either way, that General Assembly had the power
to part irrevocably with legislative control of what were previously State funds during its term.

The current General Assembly has no more power over those previously spent fumds that
are now in the Endowment’s trust corpus than it does over the General Assembly’s appropriated
disbursements in 2000 to the Ohio Arts Council or into the state retirement trust funds, which arc
irrevocably protected outside the state treasury — just like the Endowment Trust funds. Put
simply, the State can’t take back what it already has transferred away.

The court of appeals got it backwards. 1t was the 123rd General Assembly that acted
well within its plenary powers and the 127th General Assembly that violated the Constitution by
secking to eradicate the pre-cxisting substantive trust interests created by the 123rd General
Assembly and State’s unconditional disbursements in 2000. The court of appeals’ decision must
therefore be reversed, and the trial court’s permanent injunction protecting the Endowment

Trust’s existing funds for their dedicated trust purposes must be reinstated.



STATEMENT OF FACTS

A, The History Of The Ohio Tobacco Use Prevention And Control Endowment Fund

In 1998, Ohio and 45 other states entered into a landmark settlement with tobacco
manufacturers to provide compensation for the states’ medical expenses resulting from the
devastating toll of tobacco-related diseases. [Hearing Tr., Vol. I1, at 173 (Healton)] The terms
of the settlement were incorporated into the 1998 Master Scttlement Agreement (“MSA”).
[Hearing Tr., Vol. II, at 10-11 (Renner)]

In 1999, Governor Taft and the General Assembly created the Tobacco Task Force, a
bipartisan group of Ohio legislators and other public officials, to recommend appropriate uses of
the scttlement proceeds. The Task Force determined that $235 million of the first year’s
proceeds should be permanently set aside and dedicated to funding tobacco control programs in
Ohio. To accomplish this, the Task Force recommended a sequestered trust fund established
outside the state treasury to assure that these dedicated monies were beyond the control of future
General Assemblies and could not be diverted to other purposes in the future,

In 2000, the General Assembly adopted the Task Force's recommendations by enacting
Am. Sub, S.B. 192 (“S.B. 192” and codified at R.C. Chapter 183), which set forth how Ohio
would spend its tobacco settlement. Pursuant to S.B. 192, when Ohio received its first tobacco
settlement payments, the funds were initially deposiled into a Tobacco Master Scttlement
Agreement Fund and were then appropriated to cight new funds created “in the state treasury”
for various uses, including the construction of school facilities. R.C. 183.02(A)-(H). [S.B. 192,
at 10777-10781 (Apx. 132-34)] But in contrast to these eight funds, S.B. 192 adopted the Task
Force’s recommendations by establishing a special custodial trust fund, which, unlike the other

funds, was oufside the state treasury and was permancntly dedicated to tobacco control



programs in Ohio. Specifically, S.B. 192 created “the tobacco use prevention and control
endowment fund, which shall be in the custody of the treasurer of state but shall not be a part of
the state treasury.” R.C. 183.08(A) (emphasis added).

It was clear to all involved that this special trust fund was purposely placed beyond the
General Assembly’s power to reacquire it. Every one of the bill analyses presented to the
General Assembly during its consideration of $.B. 192 plainly stated that the money placed in

the Endowment is “nof subject to appropriation by the General Assembly.” [1.SC Analyses of

SB. 192 at6, http:/Isc.state.oh.us/analyses/finlal23.nsf/Al1%20Bills%20and%20Resolutions
(emphasis added)]

S.B. 192 ecstablished a new foundation, the Tobacco Use Prevention and Control
Foundation (the “Foundation™), R.C. 183.04, as the appointed “trustee of the endowment fund.”
R.C. 183.08. Control of the Foundation was vested in a “board of trustees” (the “Trustees” or
“Board of Trustees™); the twenty Trustees, the majority of whom were health professionals or
persons recommended by prominent health associations, were appointed pursuant to R.C.
183.04. [S.B. 192, at 10782-83 (Apx. 134-35)] S.B. 192 vested the Trustces with exclusive
control of the Endowment Fund: “Disbursements from the fendowment] fund shall be paid by
the treasurer of state only upon instruments duly authorized by the board of trustees of the
foundation.” R.C. 183.08(A) (emphasis added). The Trustees understood that they owed
fiduciary duties as trustees to protect the Endowment Fund for its intended purposes. [Hearing
Tr., Vol. ITI, at 32-33, 41, 44 (Richards)] [Hearing Tr., Vol. II, at 50-52 (Renner)| [Hearing Tr.,
Vol. I, at 175-76 (Francis)] [Hearing Tt., Vol. I, at 93 (Crane)] [P1. Ex. 16, Jagers Dep. at 23-24]

R.C. 183.07 establishes the sole purpose of the Endowment Trust: to fund and carry out

rescarch and treatment programs for “tobacco usc prevention and cessation.” The Foundation’s



mandatory duty as trustee is to “reduce tobacco use by Ohioans, with emphasis on reducing the
use of tobacco by youth, minority and regional populations, pregnant women, and others who
may be disproportionately affected by the use of tobacco.” R.C. 183.07-.08.

To fund these anti-tobacco efforts, the uncodified portion of S.B. 192 appropriated
$234,861,033 of Ohio’s initial tobacco settlement proceeds to the Department of Health. The
General Assembly then directed that the Director of Health “shall disburse” those monies outside
the state treasury inio the Endowment Trust:

The Director of Health shall disburse moneys appropriated in
this appropriation item to the Tobacco Use Prevention and Control
Endowment Fund created by section 183.08 of the Revised Code to be
used by the Tobacco Use Prevention and Control Foundation to carry
out its duties.

[S.B. 192, § 6, at 10798 (Apx. 142) (emphasis added)}

The Director of Health did so, disbursing the monies into the Endowment Trust outside
the state treasury and putling them under the exclusive control of its trustee. {/d] [Hearing Tr.,
Vol. II, at 115-16 (Renner)] Those funds were then commingled with grants and private
donations received by the Foundation and deposited into the corpus of the Endowment Trust.
[PL. Gx. 17, Renner Dep. at 43-44] [Hearing Tr., Vol. 11, at 14 (Renner)]

By March 2008, the Endowment’s assets had grown to approximately $264 million, even
after millions of dollars had been used for tobacco control programs. |Hearing Tr. at 13-14
(Renner)] The Endowment’s successes during its first eight years were remarkable: there were
85,800 fewer teenage smokers and over 350,000 fewer adult smokers in Ohio. [Hearing Tr.,
Vol. 1L, at 194-99 (Healton)] As a result, tens of thousands of Ohio smokers were saved from

premature tobacco-related deaths - including Plaintiflf David Weinmann who had developed

tongue cancer from smoking since he was a teenager. [Hearing Tr.. Vol. I, at 141-48



(Weinmann)] The trial court specifically found that the Endowment’s programs arc vitally
important for Ohio tobacco users because “[t]obacco use is ... the single most preventable cause
of premature morbidity [illncss] and mortality [death].” [2/10/09 Findings 4 93 (Apx. 87)]
Tobacco use causes life-threatening diseases, such as cancer, heart attacks, strokes, cemphysema,
chronic bronchitis, sudden infant death syndrome, and premature births. [Id.] Approximately
390,000 Ohioans cutrently suffer from tobacco-related disease, and tobacco use causes between
18,000 to 20,000 premature deaths in Ohio cach year. |Hearing Tr., Vol. I, at 203 (Healton)]
[Hearing Tr., Vol. L, at 71-72 (Crane)]

B. The State’s 2008 Plan To Divert The Endowment Trast Corpus To Purposes
Unrelated To Tobacco Prevention

Despite the success of the Endowment’s anti-tobacco programs, Governor Strickland, on
April 2, 2008, announced a plan to fund a part of a $1.57 billion economic stimulus (“Stimulus
Proposal™) by raiding $230 million from the Endowment Trust. [Hearing Tr., Vol. I, at 77-78
(Crane)] [Hearing Tr., Vol. I1, at 15 (Renner)] This threat to the mission of the Endowment
Trust gave rise to serious legal concerns by the Trustees of the Foundation, who understood they
had a fiduciary responsibility to assure the trust monies were used to help addicted Ohioans quit
smoking. [Hearing Tr., Vol. IL, at 15 (Renner)] [Hearing Tr., Vol. IIL. at 33-35 (Richards)] {PL
Fix. 17, Renner Dep. at 45, 60] [PL. Ex. 15, Crane Dep. at 24]

In an efforl to ensure that the Endowment Trust monies would continue to be used for
their committed purpose, the Foundation entered into a $190 million contract on April 8, 2008
with one of the nation’s preeminent tobacco control organizations, Plaintiff-Appellant American
Legacy Foundation (“Legacy”), to provide continuing tobacco cessation programs in Ohio. [PL

Ex. 3] [Hearing Tr., Vol. II, at 68-69 (Renner)] [Hearing Tr., Vol. L, at 99-101 (Crane)]



Legacy is a nonprofit organization that focuses on tobacco prevention, control and
cessation. Tt was founded in 1999 pursuant to the 1998 Master Scttlement Agreement with the
tobaceo industry. Legacy was incorporated by the National Association of Attorneys General.
Its eleven-member Board of Directors consists of two state governors, two stale attorneys
general, two state legislators, and five medical and public health experts. [Hearing Tr., Vol. 11, at
173-76 (Healton)] Legacy’s mission is to build a world where young people reject tobacco and
anyone can quit. [[d. at 174] It is a national leader in funding and carrying out research and
programs for tobacco control, prevention, and cessation. [Pl Ex. 17, Remner Dep. at 195-96]
[Hearing Tr., Vol. I, at 96-98 (Crane)] [Hearing Tr., Vol. 11, at 106-07 (Renner)] Legacy’s
programs place a special emphasis on youth and other people disproportionately affected by the
fobacco epidemic, especially minorities and lower income individuals., Its tobacco prevention
programs have a strong track record of success. For example, Legacy’s youth prevention
campaign resulted in 300,000 fewer youth smokers nationwide in 2002-2004. [Hearing Tr., Vol.
11, at 182-90 (Healton)]

In response to the Foundation’s contract with Legacy, the General Asscmbly swiftly
passed emergency legislation on the afternoon of April 8, 2008, purporting to reach outside the
state treasury and divert all but $40 million of the Endowment Trust monies to a new “Jobs
Fund” created in the state treasury Tor the Stimulus Proposal.] [Pl. Ex. 8, State’s Admission Nos.

3 - 6] [Hearing Tr., Vol. II, at 71-73, 105 (Renner)]

! The April 8, 2008 bill was Amended Senate Bill No. 192. The relevanl portions of this
bill were repealed by House Bill 544 on May 6, 2008. [Pl. Ex. 9] The State stipulated below
that the repealed portions of the 2008 5.B. 192 have no Jegal effect and have no impact on the
monies in the Endowment Trust. [Hearing Tr., Vol. LI, at 151-52]



C. The Court Proceedings Below

On April 9, 2008, the Foundation’s Trustecs brought this action in the Franklin County
Common Pleas Court, challenging the constitutionality of the legislation that threatened to
liquidate the Endowment Trust. The next day, the State of Ohio and then Attomey General Marc
Dann intervened as defendants adverse to the Trustees and in support of the depletion of the
Endowment Trust. [Pl Ex. 23] [4/10/08 TRO Hearing Tr. at 17-23] The trial court entered a
freeze order on April 10, 2008 to maintain the starus guo and protect the Endowment Trust until
further order of the court.”

In late April 2008, Legacy intervened as a plaintiff against the State, alleging that the
legislation that sought to deplete the Endowment Trust violated the Contracts Clause by
impairing Legacy’s contract to use those monies for tobacco prevention programs in Ohio. The
127th General Assembly responded by passing House Bill 544 (“H.B. 544”) on May 6, 2008,
which purported to abolish the Foundation, liquidate the Endowment Trust, and divert nearly all
of its monies to a newly created “Jobs Fund” in the state treasury for the Stimulus Proposal. [PL
Ex. 9, at pg. 14 (Apx. 160)]

In latc May 2008, the Trustees” and Legacy’s lawsuit against the State was consolidated
with an action brought by Plaintiffs-Appellants Robert G. Miller, Jr, and David Weinmann, who,
like Legacy, seek to preserve the Endowment Trust. Miller and Weinmann are special
beneficiaries of the Endowment Trust. They are Ohioans who both became addicted to tobacco
as teenagers and then tried for years to quit smoking. For Weinmann, quitting was a matter of

survival — at age 29, he developed tongue and neck cancer from smoking. Weinmann and Miller

: The freeze order was extended several times with agreement of the State before the trial
granted Plaintiffs’ motion for preliminary injunction on February 10, 2009. [4/24/08 Agreed
Entry; 5/9/08 Order; 6/25/08 Order] Not once before the preliminary injunction did the State
seek fo lift the freeze order or request a more expedited ruling from the trial court.

10



were able to quit by joining the Endowment’s programs, but they continue to struggle with their
addiction and rely on its tobacco cessation programs 1o stay tobacco free. [Hearing Tr., Vol I, at
141-48 (Weinmann)| [Hearing Tr., Vol. II, at 160-70 (Miller)]

Legacy, Miller and Weinmann (collectively, “Plaintiffs™) asserted below that those
portions of H.B. 544 purporting to deplete the Endowment Trust are unconstitutional, and sought
to enjoin the State from dissipating the Trust fund.> Miller and Weinmann assert that I1.B. 544°s
depletion of the Endowment Trust impairs a vested trust in violation of the Retroactivity Clause
of the Ohio Constitution and the Contracts Clauses of the Ohio and Federal Constitutions.

The trial court held a three-day preliminary injunction hearing in June 2008. On
February 10, 2009, the trial court granied Plaintiffs’ motion for preliminary injunction to
preserve the status quo pending the final trial. [Apx. 65]

The case was tried in early June 2009.% At trial, the State sought to justify its efforts to
eradicate the Endowment Trust by presenting cvidence about diverting those funds to new State
biomedical and bioproducts programs, but the State’s own witness admitted that alternative
funding sources for these programs — like federal stimulus dollars — were available for these
pmgramé without wiping out the Endowment Trust. [8/11/09 Final Findings of Fact 19 229-233
(Apx. 51-54)] [6/1/09 learing Tr. at 31-71] The State offered not a shred of evidence regarding
any other purpose for which it sought to use monies taken from the Endowment Trust. Yet,
shortly after the trial was completed (and without apprising the trial court), the State abandoned

its plan to fund the new biomedical and bioproducts programs and instead attempted to re-divert

? All Defendants in these consolidated actions are collectively referred to as the “State.”
* The trial record also consists of the evidence submitted during a three-day preliminary
injunction hearing in June 2008.
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the Endowment Trust funds to optional Medicaid and social services programs in the new State
budget.

On August 11, 2009, the trial court entered its final judgment, holding that I.B. 544
violates the Retroactivity and Contracts Clauses by retrospectively impairing pre-existing
substantive trust rights and disabling the Endowment Trust’s tobacco control programs. [8/11/09
Final Judgment Entry (Apx. 48)] The court cxplained that the General Assembly plainly created
the Endowment Trust as an irrevocable trust by expressly establishing it as a trust outside the
statc treasury, not reserving a right to revoke the trust, expressly designating the Foundation as
“trustee,” providing the Foundation’s Trustees with fiduciary responsibilities and exclusive
control over the trust funds, identifying the intended trust bencficiaries (Ohio smokers), and
making prior, unconditional transfers into the Endowment Trust. [Id at 49 226, 241}

The court also found, based on uncontroverted evidence, that without injunctive relief,
Plaintiffs Miller and Weinmann and the other Ohio trust beneficiaries participating in the
Endowment’s tobacco cessation programs would suffer irreparable harm: “Depletion of the
Endowment Fund, and discontinuance or reduction of the tobacco prevention and cessation
programs funded by the Endowment Fund, would result in a substantial increase in fobacco-
reluted premature death and disease in Ohio....” [Id at § 237 (emphasis added) (Apx. 55)]
Thus, the court permanently enjoined the State from extracting thcrpre-existing corpus of the
Endowment Trust. The court further ordered that the Endowment monies were to remain outside
the state treasury and not subject to control or appropriation by the General Assembly. The trial
court, however, granted judgment against Legacy, finding that its contract with the Foundation
was not enforceable because the Board of Trustees did not comply with the Open Meetings Act

when it authorized the Legacy contract.
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On December 31, 2009, the court of appeals reversed the trial court’s judgment in favor
of Plaintiffs Miller and Weinmann, and affirmed the trial court’s judgment against Legacy.
ARGUMENT

Proposition of Law No. 1:

The Retroactivity Clause of the Ohio Constitation, Article II, § 28, prohibits
the General Assembly from divesting the cquitable trust estate of, and
depleting the previously disbursed monies held in, the Endowment Trust,
which the General Assembly specifically established and funded in 2000 as a
permanent trust outside the state treasury for lifesaving tobacco prevention
and cessation programs.

A. The Endowment Trust Monies Arc Not The State’s Funds

The court of appeals, in reversing the trial court’s decision that the Ohio and Federal
Constitutions prohibit the General Assembly from eradicating the Endowment Trust, grroneously
assumed away the core constitutional issue in this case. The court leaped to the conclusion that
the money in the Endowment Trust is “state money,” which the court loosely termed “public
funds” throughout the remainder of its decision. [Decision, at §Y 33, 37, 41, 45 (Apx. 27-33)]
Once this conclusion was made, the court brushed aside Plaintiffs’ constitutional claims in a
single sentence, holding: “Because the General Assembly has plenary legislative power to
revoke or transfor public funds [i.c., State funds], it acted constitutionally through H.B. 544 in
transferring the monies in the endowment fund to other economic priorities.” [fd at§ 41]

But the underlying premise for the court of appeals’ decision — that the Endowment Trust
monies are State funds ~ is just plain wrong. The monies in the Endowment Trust are not the
State’s funds. Rather, as the trial court found, they are special trust funds that are expressly
outside the state freasury and are for the exclusive benefit of the Endowment’s beneficiaries.

[8/11/09 Final Judgment Entry, Findings of Fact 1 226 (Apx. 50)]
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The most fundamental reason why the monies in the Endowment Trust are nof the State’s
funds is because that is what the statute that created the Endowment Trust expressly stafes. In
2000, the 123rd General Assembly established the Endowment Trast as a special custodial fund
outside the state treasury: “The endowment {und ... shall be in the custody of the treasurer of
state but shall not be a part of the state treasury.” R.C. 183.08(A) (emphasis added).

When the State received the initial tobacco settlement payments under the MSA, the State
Director of Health disbursed $235 million of the proceeds out of the State’s coffers and into the
Endowment Trust that was permanently dedicated to fighting the tobacco epidemic in Ohio. In
contrast to the monies disbursed to the Endowment Trust outside the state treasury, the General
Assembly appropriated the remaining tobacco settlement proceeds to eight other funds that
remained “in the state treasury” subject to the General Assembly’s control. R.C. 183.02(A)-
(H), 183.03, 183.10, 183.11, 183.18, 183.19, 183.26, 183.27, and 183.28.

The stark distinction between the General Assembly’s creation of the Endowment Trust
as a special custodial account that is “not ... part of the state freasury” and its creation of eight
other funds “int the state treasury” uncquivocally manifests the General Assembly’s intent that
monies disbursed into the Endowment Trust are permanently beyond its control. Lemieux v.
Kountz (1923), 107 Ohio St. 34, 89 (“[bly using two expressions in the same section, the
Legislature must be held to have intended that a different meaning would be given to each™).
The General Assembly did so to assure that at least a small portion of the tobacco settlement
proceeds paid to Ohio as a resuit of medical expenses it incurred in treating debilitating tobacco
diseases would be permanently committed to mitigating tobacco-related disease and death into

the indefnite future,
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All prior Ohio authorities on point properly recognize that if funds are “not ... part of the
state treasury,” this means exactly what it says: they are not State funds. In fnre Ford (1982),
3 Ohio App. 3d 416, 420, the court concluded that State Teachers Retirement System funds that
are outside the state treasury are “not state funds.” Indeed, in claiming that the Endowment Trust
monies are State funds even though they are expressly “not ... part of the state treasury,” the
Attorney General reverses field and takes a position directly contrary to the historical position of
his office. Attorney General Opinion No. 2004-14 correctly rccognizes that “state funds, in
general, are funds held in the state treasury and appropriated by the General Assembly.” Id at
16 (emphasis added). The Attorney General thus concluded that “moneys that are held by the
Treasurer of State ... in custodial funds” that “are not part of the state treasury” — just like the
Endowment Trust — “arc not considered to be state funds.,” Id at 7, 18 (emphasis added).
Accord: 1931 Ohio Atty. Gen. Op. No. 31-3486 (funds in the custody of the Treasurer outside
the state treasury are not “state funds™).

It was clear to all involved that the Endowment Trust was purposely placed outside the
state treasury so that it would be beyond the General Assembly’s control. Every one of the bill
analyses presented to the General Assembly during its consideration of 8.13. 192 plainly stated
that monies dishursed into the Endowment Trust would rof be subject to appropriation by the
General Assembly:

The appropriated money [under proposed 8.B. 192} ... is to
be placed into the Tobacco Use Prevention and Control
Endowment Fund, which the act creates as a “custodial fund of the
Treasurer of State” to carry out the duties of the Foundation.
(Money in a custodial fund of the Treasurer of State is not
subject to appropriation by the General Assembly.) The
Foundation is the trustee of the endowment fund, and the
Treasurer of State can pay disbursements from the fund only

upon instruments duly authorized by the Foundation’s board of
trustees.
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[Legislative Service Comm™n Analyses of $.B. 192 at 6
(emphasis added), hitp://Isc.state.oh.us/analyses/fnlal23 nsi
/Al1%20Bills%20and%20Resolutions/ 1 3E93A4E78443CA
3852568A200543503]

To eliminate any doubt that it was placing the Endowment Trust monies beyond its
control, the General Assembly made clear that the State spemt the monies that had been
appropriated for tobacco prevention by actually mandating that they be disbursed outside the
state treasury.. The General Assembly did so by establishing a two-step process to insulate the
trust fund monies from later legislative attempts to divert them. In the first step, the General
Assembly appropriated money ($234,861,033 for fiscal year 2001) to the State Tobacco
Prevention Fund — an account of the Ohio Department of Health (“ODH”). [5.B. 192, § 6, at
10798 (Apx. 142)] In the second step, the General Assembly mandated that ODH actually
disburse those same monies into the Endowment Trust outside the state treasury, reflecting the
intention of the General Assembly to put them beyond its power. {8/11/09 Final Findings Y 225,
citing S.B. 192, § 6 and 6/3/08 Hearing 1r., at 115-16 (Renner)] As the trial court found, the
State made “completed, unconditional transfers of monies into the Endowment Fund
(subsequent to, and as distinguished from, the General Assembly’s prior appropriations to
ODH for tobacco cessation purposes).” |1d. at 4 226 (emphasis added) (Apx. 50)]

In other words, the Endowment Trust contains money the State spent more than eight
years ago (in addition to private donations). And, even the State acknowledges, as it must, that
once the State spends funds, they are forever beyond the General Assembly’s control:

“ISjpending those funds at the time [of the original]
appropriation ... weuld have forever ended any legislative ability
to reappropriate them....”

[State’s 8/11/09 Emergency Motion for Stay in
Court of Appeals, at 7-8 (cmphasis added)]
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Yet another way the General Assembly established that the Endowment Trust monies are
not State funds was its authorization of how the trust funds could be invested. Article VIII, § 4
of the Ohio Constitution prohibits investment of State funds in corporate stock: “[N]or shall the
state ever hereafter become a ... stockholder, in any company or association in this state, or
elsewhere, Tormed for any purpose whatever.” Yet, the General Assembly expressly classified
the monies in the Endowment Trust as non-state funds by authorizing them to be invested in
corporate stocks. R.C. 183.08(A) provides that “[tjhe eligible list of investments [for the
Endowment Trust} shall be the same as for [the Public Employees Retirement System (“PERS”)]
under section 145.11 of the Revised Code.” It has been settled since at least 1974 that R.C.
145.11 permits PERS funds to be invested in corporate stock. See 1974 Ohio Atty. Gen. Op. No.
74-102, at 2-419 (“R.C. 145.11 ... authorizes investment [in] common and preferred stock” ~ the
constitutional prohibition against the State investing in corporate stock does not apply to funds
that are not part of the state treasury). Indeed, the evidence is undisputed that, since the
Endowment Trust’s inception, its monies always have been invested in tens of millions of dollars
of corporate stocks. [State’s Exs. N, O, P, Q, R, and S, at pg. 10]

In sum, not only did the 123rd General Assembly expressly state that monies disbursed to
the Endowment Trust are not State funds, those trust monies have none of the attributes of State
funds:

o State funds are in the state treasury, but the Endowment Trust never was.

e State funds are unspent appropriations by the General Assembly, but the
Endowment Trust consists of monies spent by the State (“disbursed” by the
Direclor of Health) more than eight years ago, which are now commingled with

private donations in the trust corpus.
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s State funds are subject to rcappropriation by the General Assembly every two
years, but the Endowment [rust isn’t (as the court of appeals recognized in
paragraph 33 of its Decision).

o State funds are constitutionally prohibited from being invested in corporate
stocks, but the Endowment Trust always was.

There is absolutely no basis for the court of appeals’ conclusion that the monies in the
Endowment Trust are State funds.

B. The Retroactivity Clause Prohibits The General Assembly From Raiding The Pre-
Existing Monies In The Endowment Trust That Is Qutside The State Treasury

There is no authority or precedent permitting the General Assembly to expropriate
monies that are not the State’s funds. Although the court of appeals emphasized the General
Assembly’s “plenary powers,” if has no power to enact laws that are unconstitutional. And, as
the trial court held, the General Assembly cannot raid the Endowment Trust and divert its monies
for non-tobacco prevention purposes precisely because doing so violates the Retroactivity Clause
of the Ohio Constitution.

The Retroactivity Clause states: “The general assembly shall have no power (o pass
retroactive laws....” Ohio Const., Article II, § 28 (Apx. 125). A statute is unconstitutional under
the Retroactivity Clause if it impairs pre-cxisting substantive, as opposed to remedial, rights.
Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St. 3d 100, 106-07.° Accord: Smith v.
Smith (2006), 109 Ohio St. 3d 285, {1 6 (“[a] statutc that applies retroactively and that is
substantive violates Section 28, Article Il of the Ohio Constitution”). An unconstitutional

substantive law is “[c]very statute which takes away or impairs vested rights acquired under

: “Remedial laws are those affecting only the remedy provided,” such as “laws which merely
substitutc a new or more appropriate remedy for the enforcement of an existing right.” Van Fossen, 36
Ohio St. 3d at 107.
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existing laws, or ... attaches a new disability, in respect to transactions or considerations already
past....” Van Fossen (1988), 36 Ohio St. 3d at 106, quoting Cincinnati v. Seasongood (1889), 46
Ohio St. 296, 303.

In other words, although the General Assembly generally may repeal an existing law, the
Retroactivity Clausc prohibits the General Assembly from doing so in a way that impairs pre-
existing substantive rights and interests that vested under prior law. Thus, the Retroactivity
Clause forbids the General Assembly from liquidating the Endowment Trust, disabling its
tobacco cessation programs, and diverting its monies for non-tobacco prevention purposes,
because the Endowmenti is a pre-existing trust with substantive rights.

It is undisputed that IL.B. 544 has retrospective application. Section 4 of H.B. 544
expressly states that, “[n]otwithstanding any provision of law to the contrary, on the effective
date of this section,” the Treasurer is directed to liquidate and divert the monies previously
disbursed into the Endowment Trust — thus disabling its pre-cxisting tobacco control programs.
See Van Fossen (1988), 36 Ohio St. 3d at 106 (new statute was clearly retrospective because it
applied to cases existing on its effective date “notwithstanding any provision of any prior statute
or rule of law™).

IL.B. 544 is also substantive, not remedial. By liquidating the Endowment Trust,
diverting its existing monies for non-tobacco prevention purposes, and disabling its programs,
H.B. 544 divests a pre-existing equitable trust estate and attaches new disabilities to past trust-
funding transactions. This is because, as the trial court rightly found, the Endowment Fund is a
trust. [2/10/09 Order, Findings 9 21 (Apx. 70)] And, as discussed below, it is well setiled that

legal and equitable rights and interests of a trust vest when the trust is funded.
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1.

The Endowment Fund Is A Trust

The trial court correctly found that the Endowment Fund is a trust. In fact, the State

conceded below that the Endowment is a i{rust — a “statutory trust” or a “charitable trust.”

[State’s Coutt of Appeals Brief, filed August 31, 2009, at 4, 12, 14-15]

In State ex rel. Preston v. Ferguson (1960), 170 Ohio St. 450, this Court held that funds

created by statutes with langnage strikingly similar to R.C. 183.07 and 183.08 are trust funds.

The Court held that the funds established by R.C. Chapter 3309 for the School Employees

Retirement System (“SERS”) are impressed with a trust: “There is no question that the [SERS]

funds here involved are tfrust funds.” Id. at 464 (emphasis added). The statutory language that

the Court held created “trust funds” in Preston is substantively the same as the statutory

language establishing the Endowment Fund:

SERS Fund

Endowment Fund

“A school employees retirement system is hercby

established for [public school] employees. .., which

shall include the several funds created and placed
under the management of the school employees
retirement board for the payment of retirement
allowances and other benefits....” R.C. 3309.03.

“The members of the school employees retirement

board shall be the frustees of the [SERS] funds.”
R.C. 3309.15.

“[A]ll disbursements [from SERS funds] shall be
paid by [the treasurer] only upon vouchers [now,
‘instruments’] duly authorized by the school
employees retirement board....” R.C. 3309.12.

“There 1s hereby created the tobacco use
prevention and control endowment fund, which
... shall be used by the foundation to carry out its
duties.” R.C. 183.08(A). The Foundation “shall
prepare a plan to reduce tobacco use by Ohioans
... [and] carry out or provide funding for...,
research and programs related to tobacco use
prevention and cessation.” R.C. 183.07.

“The foundation is the frustee of the
endowment [und.” R.C. 183.08(A).

Disbursements from the [endowment] fund shall
be paid by the treasurer of state only upon
instruments duly authorized by the board of
trustees of the foundation.” R.C. 183.08(A).

The striking similarity between these two statutes can lead to only one conclusion: Like

the SERS fund, which this Court holds is a trust fund, the Endowment Fund is a trust.
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This conclusion is reinforced by the trial court’s (inding that the Endowment has all the
elements of a trust: (i) a “trustec” (the Foundation) with mandatory fiduciary duties requiring its
funds to be used solely for tobacco control purposes; (ii) a trust corpus (the Endowment Fund);
and (iif) trust beneficiaries (Ohio smokers). As the United States Supreme Court held in United
States v. Mitchell (1983), 463 U.S. 206, where, as here, a statute creates all frust elements, a trust
relationship is established. Id at 225. This is true even if the statute makes no express mention
of “a trust fund, or a trust or fiduciary connection.” fd. In Mitchell, the Court concluded that the
General Allotment Act of 1887 and related statutes, which “give the Federal Government full
responsibility to manage ... land for the benefit of the Indians,” created a trust. /d at 224-25.
The Court explained: “All of the necessary elements of a common-law trust are present: a
trustee (the United States), a beneficiary (the Indian allottees), and a trust corpus (Indian timber,
lands, and funds).” 1d. at 225

And, in addition to establishing all trust elements, the General Assembly manifested its
intent to creaie the Endowment ['und as a trust in two other ways. First, the General Assembly,
in R.C. 183.08(A), expressly designated the Foundation as the Endowment’s “trustee.” The
word “trustec” has a distinct legal meaning: a “person holding property in trust.” Restatement
of the Law 2d, Trusts (1959), § 3(3). R.C. 1.42 mandates that “[w]ords and phrases that have

acquired a technical or particular meaning, whether by legislative definition or otherwise, shall

o Other examples of trusts created by statutes abound. Dadisman v. Moore (W. Va. 1989), 384
S.E.2d 816, 821-22 (state Public Employecs Retirement System is “classic example of a ‘statutory’ trust”
- having all trust elements: public retivees are trust beneficiaries; the PERS fund is the trust corpus; and
the PERS Board of Trustees is “trustee™); White Mountain Apache Tribe v. United States (Fed. Cir. 2001),
249 F.3d 1364, 1373 (statute declaring buildings to be held by United States for benefit of Apache Tribe
created a trust; “it is well-established that a common law trust arises when three elements are present,
namely, a trustee, a beneficiary, and a trust corpus™), qff'd 537 U.S. 465 (2003); South Carolina Dep't of
Mental Health v. McMaster (8.Car. 2007) 642 S.E.2d 552, 555-56 (state statute and deeds vesting public
trustee with title to land for a hospital “clearly evidence|d] the creation of a charitable trust,” which “may
not be terminated or altered by the General Assembly™); Restatement of the Law 3d, Trusts (2003), § 4,
Comment g (examples of “[t]rusts ereated by statute”).

21



be construed accordingly.” Rockfield v. First Nat’l Bank of Springfield (1907), 77 Ohio St. 311,
326 (courts are required to give words in statutes their distinct legal meaning).

Second, the General Assembly imposed mandatory fiduciary duties on the Foundation as
trustee. In Ohiq Society for Crippled Children and Adults, Inc. v. McElroy (1963), 175 Ohio St.
49, this Court held that in determining whether a trust has been created, “the question is whether
the settlor not only expressed a desire that the recipient of the property use it in a certain way but
whether he expressed an intention to impose a dufy upon the recipient to so use it.” Id at
Syllabus 9§ 1. Here, the settfor (the State) manifested its intent to impose mandatory dutics and
restrictions upen the Foundation’s use of the Endowment:

e “The endowment fund shafl be used by the foundation to carry out its duties.” R.C.
183.08(A) (emphasis added).

e “[T}he foundation shall carry out, or provide funding for private or public agencics to
carry out, research and programs related to tobacco use prevention and cessation.”
R.C. 183.07 (emphasis added).

As in McElroy, the State’s imposition of mandatory fiduciary duties upon the trustee of
the Endowment Trust for the benefit of others evinces an unequivocal intent to create a trust.
Thus, the trial court got it exactly right when it found that the Endowment is a trust:

21.  Through the enactment of R.C. Chapter 183, and specifically
R.C. 183.07 and 183.08, and by transferring monies into the Endowment
Fund outside the state treasury, the General Assembly plainly evinced an
intent to create a trust (the “Trust”)....

197. R.C. Chapter 183 created the Endowment Fund as a frust.
the settlor (the State of Ohio) conveyed property (transferred monies into
the Endowment Fund) to a trustee (R.C. 183.08 designates the Foundation
as “trustee™) with a manifest intent to impose a fiduciary duty on the
trustee (R.C. 183.07-.08 expressly impose fiduciary “duties” on the
Foundation) requiring that the property be used for the specific benefit of
others (the Fund must be used for tobacco cessation and prevention for the
specific benefit of Ohio tobacco users and its youth, R.C. 183.07).
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198.  The statutory scheme creating the Endowment Fund has all
the elements of a trust. a trustee (the Foundation), trust corpus (the
Endowment Fund), and trust beneficiaries (Ohio’s youth and tobacco
users).

[2/10/09 Findings of Fact and Conclusions of Law,
at 19 21, 197, 198 {emphasis added) (Apx. 70, 112)]

2. The Endowment Fund Is A Vested Trust Estate

Once, as here, a trust is created and funded, substantive equitable and legal trust rights
and intcrests vest immediately., This is true not only for private trusts, but also for public
charitable trusts.

In Brown v. Buyer’s Corp. (1973), 35 Ohio St. 2d 191, this Court held that “[t]he
charitable purpose of a charitable trust becomes vested in use or enjoyment at the time of the
creation of the equitable duty of the person, by whom the property is held, to deal with such
property for such charitable purpose, whether actual emjoyment by the beneficiaries of the
charitable trust is present or [in the] future.” Jd. at 196 (emphasis added). In other words, as the
Court explained, the right of usc and enjoyment of the trust for charitable purposes becomes
“fixed and irrevocable” when the trustee’s duty is created. Id. (emphasis added).

The trial court properly followed these well-established trust principles in holding that the
equitable rights of the Endowment Trust vested when it was unconditionally funded by the State:

The Endowment Fund’s beneficiaries have constitutionally
protected vested rights in the trust res. Once the General Assembly
transferred monies to the Endowment Fund to be held by the Foundation
in trust, those funds were impressed with a trust outside the state treasury,

R.C. 183.08(A), and the equitable rights of the class of trust beneficiaries,
including Ohio tobacco users, vested in the Fund.

[2/10/09 Order, at § 206 (Apx. 115)]

23



The trial court, in addition to citing this Court’s decision in Brown, supra, [8/11/09 Final
Judgment, at § 249 (Apx. 58)], cited extensive law to support its conclusion — none of which was
challenged below.”

And, under settled trust law for both private and public charitable trusts, a trust is
irrevocable unless the settlor expressly asserts the right to revoke the trust. Restatement of the
Law 2d, Trusts (1959), § 367 (“[ilf a charitable trust has once been validly created, the settlor
cannot revoke or modify it unless he has by the terms of the trust reserved a power to do s0”); In
re Guardianship of Lombardo (1999), 86 Ohio St. 3d 600, 607 (“[i]t is a well-founded principle
that where the settlor makes no reservation in the language to amend or revoke a trust, he or she
may not unilaterally revoke the trust™). Here, the trial court found that the General Assembly,
by intent and design, did not reserve a right to revoke the Endowment Trust because it plainly
intended to create an “irrevocable trust.” |8/11/09 Findings of Fact, at § 226 (Apx. 30)]

Moreover, as a matter of law, the General Assembly understood and adopted the well-
settled trust principles of vesting and irrevocability when it created and funded the Endowment
Trust. This Court’s precedents hold that these common law trust principles apply to the

Endowment Trust and the statutcs that created it because the General Assembly did not expressly

! First Nat'l Bank of Cincinnati v. Tenney (1956), 165 Ohio St. 513, 518 (when a frust is
created, “the settlor transfers and delivers property to a trustee ... and designated beneficiaries
take immediaic vested interests in such property”™); Braun v. Central Trust Co. (1952), 92 Ohio
App. 110, 116 (when a trust becomes effective, the legal and equitable titles “vest immediatcly™:
trust beneficiaries are “vested with the equitable title” and legal title is vested in the trustee);
Hermann v. Brighton German Bank Co. (1914), 29 Ohio Dec. 626 at *4 (“in a trust, the equitable
title vests in the cestui que trust [the beneficiaries]™); Hatch v. Lallo, 2002 WL 462862, *2 (Ohio
App. o™ Dist. 2002) (“a seitlor’s transfer of the trust property’s legal title to a trustec
accomplishes [the] separation” of “equitable and legal” ownership interests between the {rust
beneficiary and the trustee). '
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state that trust law did not apply.8 In State ex rel. Morris v. Sullivan (1909), 81 Ohio St. 79, at
Syllabus 9 3, this Court held:
Statutes are to be read and construed in the light of and with

reference to the rules and principles of the common law in force at the

time of their enactment, and in giving construction to a statute the

Legislature will not be presumed or held to have intended a repeal of the

settled rules of the common law, unless the language employed by it

clearly expresses or imports such intention.” (Emphasis added).
Thus, Morris held that because a statute authorizing the Governor to appoint railroad
commissioners did not expressly abrogate a common law rule limiting certain of the Governor’s
appointment powers, the common law rule “continue[d] and remain[ed] in full force and effect,
and must therefore control and govern” the application of the statute. /d. at 95-96.

Accordingly, pursuant to the trial court’s well-supported factual findings and this Court’s
controlling precedents, the equitable trust estate of the Endowment Trust became irrevocably
vested more than eight years ago when the State disbursed monies outside the state treasury and
into the Trust, and designated its specific purpose by imposing fiduciary duties upon the trustee
to carry out tobacco control programs for its intended beneficiaries (Ohio smokers and youth).
The 123rd General Assembly’s awareness of the basic common law of trusts when it created and
funded the Lndowment Trust outside the state treasury necessarily means that the General

Assembly specifically intended to establish the Endowment Fund as a permanent trust whose

funds are forever beyond legislative control. And, as the trial court put it:

¥ The law of trusts applies equally to trusts created by statute. “[The terms of |statutory
trusts] are either set forth in the statute or are supplied by the defaunlt rules of general trust law.”
Restatement (3d), Trusts (2003), § 4, Comment g (emphasis added). Accord: Cobell v. Norton
(D.C. Cir. 2001) 240 F.3d 1081, 1099 (government’s rights and responsibilities in connection
with statutory trust, if not expressly outlined in statute, are “largely defined in traditional
equitable terms™).

? This Court continues to follow this rule of statutory construction. See Danziger v. Luse
(2004) 103 Ohio St. 3d 337, at ] 11 (quoting Morris).
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The General Assembly and the State plainly intended to create the
Endowment Fund (the “Trust”) as an irrevecable trust by enacting R.C.
183.07 and 183.08 without reserving any right to revoke the Trust; by
expressly establishing the Endowment Fund outside the state treasury; by
expressly designating {a] ... “trustee™ of the Endowment Fund; ... by
specifying by statute the intended beneficiaries of the Trust (Ohio’s youth
and tobacco users); and by making completed, unconditional transfers of
monies into the Endowment Fund....

18/11/09 Findings Y 226 (emphasis added) (Apx. 50)]

The 123rd General Assembly’s careful construction of an irrevocable trust with vested
rights in defined beneficiaries precludes the subsequent General Assemblies” attempts, m H.B.
544 and new I1.B. 1, to terminate the Endowment Trust and forever divert its pre-existing corpus
in violation of the Retroactivity Clause of the Ohio Constitution.

Yet, the court of appeals ignored the well-settled trust rules of vesting and irrevocability,
and wrongly concluded that they do not apply to the Endowment Trust. [Decision 4 37 (Apx.
29)] The court did so for two reasons that have no basis here. First, the court stated that “one
General Assembly cannot make a binding promise that the next General Assembly will not
change the law.” [Decision 1 38 (Apx. 30)] But the cour(’s rationale completely misses the
point. This case docs not involve a prior General Assembly’s promise to pay money into the
Endowment Trust in the future; it is ret about a prior General Asscmbly trying to bind future
General Assemblies to pay subsequently received tobacco settlement receipts into the
Endowment, like the future receipts the 123rd General Assembly intended to be transferred to
the Endowment. [S.B. 192, § 17 (Apx. 144)] (In fact, after the 123vd General Assembly’s term,
subsequent General Assemblies did not make the appropriations and disburscments inio the

Endowment Trust that S.B. 192 originally called for.) Instead, this is a dispute over monies the

123rd General Assembly actually appropriated and spent during its own term in 2000 by

having them disbursed into the Endowment Trust - something that was plainly within the
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123rd General Assembly’s plenary power. Once the money was disbursed to the trust outside
the state treasury, it was spent, and neither the 123rd nor any subscquent General Assembly had
any control over it. Future General Assemblics have no more power over those spent funds than
they do over prior General Assemblics’ disbursements of State monies out of the state treasury
and into the public retirement trust funds. Under the Retroactivity Clause, the General
Assembly cannot change or repeal a law in a way that retroactively divests pre-existing
substantive rights. But that is exactly what H.B. 544 and H.B. 1 purport to do by attempting to
expropriate funds the 123rd General Assembly previously spent.

The court of appeals used its same (aulty rationale to conclude that the only way to make
the Endowment Trust monies “unreachable” is through a constitutional amendment. [Decision §
35 (Apx. 29)] The court relied on constitutional provisions in three other states concerning
tobacco settlement revenues, but it erred in doing so. Those oul-of-state provisions restrict state
legislative spending of fufure proceeds — not monies, like those here, that were previously

received and disbursed outside the state treasury pursuant to a prior General Assembly’s

plenary power. Tla. Const., Art. X, § 27; Idaho Const., Art. VI, § 18; and Mont. Const., Art.
XII, & 4. This case i.s not about monies that are still in, or will be received in, the state treasury.
It is about monies that the State unconditionally disbursed into the Endowment Trust outside the
state trcasury more than eight years ago. And, the Ohio Constitution — specifically, the
Retroactivity Clause - already protects the pre-existing monies in Endowment Trust from
divestiture without the need for another constitutional amendment.

The second reason why the court of appeals did not apply well-settled rules of trust
vesting and irrevocability to the Endowment Trust was because it came to the remarkable and

unprecedented conclusion that a state legislature cannot create an irrevocable trust. [Decision §
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39 (Apx. 30)] But, again, this is spurious because it ignores the 123rd General Assembly’s
plenary power to spend the tobacco settlement proceeds received during its ferm as it saw fit —
including its power to disburse a portion of those proceeds permanently outside the state treasury
and the control of legislators and into the Endowment Trust. State ex rel Jackman, supra, 9
Ohio St. 2d at 162; State ex rel. Dickman, supra, 85 Ohio App. 398, 401-02 (“[t]here is no
constitutional limitation on the power of the General Assembly to make current appropriations
from current revenue funds™).

The court of appeals relied exclusively on the out-of-state decision in Barber v. Ritter
(Col. 2008), 196 P.3d 238, 252-53, to support its conclusion that the General Assembly has no
power to disburse funds into an irrevocable trust. But Barber has no application here. Unlike
the Endowment Trust, the three funds at issue in Barber were expressly created in the state
treasury and made subject to further appropriation by Colorado’s legislature. Colo. Rev. Stat. §
19-3.5-106 (“[t]here is hereby created in the state treasury the Colorado children’s trust
fund....”™); Colo. Rev. Stat. § 38-13-116.5 (“[tlhere is hereby created in the state treasury the
unclaimed property trust fund”); Colo. Rev. Stat. § 39-29-109(2) (“[a]ll moneys in the [severance
tax] fund skall be subject to appropriation by the general assembly....”).

Here, Plaintiffs do not contest that a prior General Asscmbly cannot irrevocably bind
future General Assemblies about how to spend funds that are in the state treasury. But where,
as here, the State has unconditionally disbursed funds into a special use trust outside the state
treasury, future General Assemblies have no continuing power over those funds. As discussed
below, this is exactly why the monies previously disbursed by the State into the state retirement

fund systems are irrevocably protected from expropriation by future General Assemblics.
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C. The Endowment Trust Was Specifically Structured Just Like The State Retirement
System Trust Funds And Is Entitled To The Same Constitutional Protections Those

Trusts Enjoy

The very existence of the state retirement trust {unds created by prior General Assemblies
shatters the court of appeals’ conclusion that “a state legislature cannot create” an irrevocable
trust. [Decision 4§ 39 (Apx. 30)]

Like the Endowment Trust, the state retirement funds are trust funds that are outside the
state treasury, controlled by trustees for a specific trust purpose, and held by the Treasurer in
special custodial accounts.’ Preston, supra, 170 Ohio St. at 464 (SERS funds are “trust funds™),
In re Ford (1982) 3 Ohio App. 3d 416, 420 (Statc Teachers Retirement System funds are “trust
funds, not state funds™); R.C. 113.05 (“[t]he custodial funds of the treasurer of state ... are not
part of the state treasury™).

And, there is no dispute that, although portions of the retirement funds originated from
prior State contributions, the monics previously disbursed by the State into the trust funds are
irrevocably protected from being seized by the General Assembly whencver it seeks to balance
the State’s budget. Those prior State contributions are now in and subject to an equitable trust
estate oulside the state treasury and, thus, are protected under the Retroactivity Clause from
divestiture. Indeed, the court of appeals correctly concluded that the existing state retirement
trust funds are “protected.” [Decision 4 45 (Apx. 33)] dccord: Dadisman v. Moore (W.Va.
1989), 384 S.E.2d 816, 821, 826-27, 830 (PERS is a statutory trust protected by the federal and
state constitutions; public employers’ PERS contributions are “part of the corpus of the trust and
are not thereafter state funds available for expropriation or use for any purpose other than that for

which the moneys were entrusted™).

1 The five Ohio retirement funds are the Public Employees Retirement Systems (“PERS”), the
School Employees Retirement System (“SERS”), the State Teachers Retirement Sysiem (“ST RS™), the
Police and Fire Pension Fund (“PFPI™), and the Highway Patrol Retiremeni System (“HPRS™).
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There is also no dispute that 8.B. 192 specifically patterned the Endowment Trust after

the state retirement funds, so that the monies the State previously disbursed into the Endowment

would be permanently beyond legislative expropriation — just as the state retirement funds are.

There are 1o substantive differences between the monies in the Endowment Trust and the monies

in the retirement trust funds that originated from the State:

Endowment Fund

PERS Fund'’

Statutory Creation
of Trust Fund

“There is hereby created the tobacco use
prevention and control endowment fund,
which ... shall be used by the foundation
to carry out its duties.” R.C. 183.08(A).

“The funds hereby created are the employees’
savings fund, the employers’ accumulation fund, the
annuity and pension reserve fund, the income fund,
the survivors’ benefit fund, the defined contribution
fund, and the expense fund.” R.C. 145.23,

Truostecs

“The foundation is the trustee of the
endowment fund.” R.C. 183.08(A).

“The members of the public employees retirement
board shall be the trustees of the funds created by
section 145.23 of the Revised Code.” R.C.
145.11(A).

Trust Beneficiaries

Ohio tobacco users, “with emphasis on
reducing the use of tobacco by youth,
minority and regional populations,
pregnant women, and others who may be
disproportionately affected by the use of
tobacco.” R.C. 183.07.

“A public employees retirement system is hereby
created for the public employees of the state and of
the several local authorities mentioned in section
145.01 of the Revised Code.” R. C. 145.03(A).

Trust Purposes

“The foundation shall carry oul, or provide
funding for private or public agencies to
carry out, research and programs related to
tobacco use prevention and cessation,”
R.C. 183.07.

The funds are to pay pensions, disability benefits,
annuvities, and other benefits to public employees and
their dependent survivors. R.C. 145.23.

Treasurer is
Custodian of the
Funds

“[T]he tobacco use prevention and control
endowment fund ... shall be in the custody
of the treasurer of state.” R.C. 183.08(A).

“The treasurer of state shall be the custodian of the
funds of the public employecs retirement system.”
R.C. 145.26.

Funds Not in State
Treasury

“I'TThe tobacco use prevention and control
endowment fund ... shall not be part of the
state treasury.” R.C. 183.08(A).

“The custodial funds of the treasurer of ... are not
part of the state treasury.” R.C. 113.05(B).

Trustees Control
Disbursements

“Disbursements from the fund shall be
paid by the treasurer of state only upon
instruments duly authorized by the board
of trustees of the foundation.”

R.C. 183.08(A).

“IAJll disbursements [from PERS funds] shall be
paid by the treasurer only upon instruments
authorized by the public employees retirement board
and bearing the signatures of the board.” R.C.
145.26.

Commingling of
Funds with Private
Donations

The fund includes “grants and donations
made to the tobacco use prevention and
control foundation.” R.C. 183.08(A).

“The system may accept gifts and bequests. Any
gifts or bequests ... shall be credited to the income
fund.” R.C. 145.23(D).

u The other Tour retirement funds have the same similarities to the Endowment Trust as PERS does.



The court of appeals’ effort to distinguish the Endowment Trust from the statc retirement
trust funds is offbase. The court focused on the fact that the retirement funds include employee
contributions. But this doesn’t change the fact that the retirement funds also consist of employer
contributions from the State, which are also irrevocably outside the General Assembly’s power
to isxpvmpriate.iz

Simply stated, there is no credible difference between the monies the State previously
disbursed into the retirement trust funds and the monies the State previously disbursed outside
the state treasury into the Endowment Trust. All of these monies are part of the corpus of pre-
existing, vested trust estates, which the Retroactivity Clause prohibits the General Assembly

from raiding whenever there is a budget shortfall.

Proposition of Law No. I1:

House Bill 544’s purported liquidation and depletion of the Endowment

Trust violates the Contracts Clauses of the United States Constitution,

Article 1, § 10, and the Ohio Constitution, Article 1T, § 28, by substantially

impairing pre-existing trust rights and obligations.

The trial court ruled that H.B. 544’s eradication of the Endowment Trust is
unconstitutional for another reason: it violates the Contract Clauses of the United States and
Ohio Constitutions. [2/10/09 Findings and Conclusions 1§ 195-211 (Apx. 112-18)] [8/11/09
Final Findings and Conclusions 9§ 258 (Apx. 60)] The federal Contracts Clause states: “No State

shall ... pass any ... Law impairing the Obligation of Contracts....” United States Const.,

Article 1, § 10. Ohio’s Contracts Clause provides nearly identical language: “The General

& And, contrary to the court of appeals’ statement that the Endowment was created “solely”
with funds originating from the State, [Decision q 43 (Apx. 32)], it is undisputed that the
Endowment Trust also includes contributions that were not derived from the State: private
donations, which are commingled with the rest of the trust corpus. [2/10/09 Findings of Fact, at
118 (Apx. 69)] [P1. Ex. 17, Renner Dep. at 43-44] [Hearing Tr., Vol. I, at 14 (Renncr)]
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Assembly shall have no power to pass ... laws impairing the obligation of contracts....” Ohio
Const., Article 11, § 28.

The court of appeals incorrectly reversed the trial court’s holding for the same reason it
overturned the trial court’s finding of a Retroactivity Clause violation — the 123rd General
Assembly supposedly had no power to disburse money irrevocably inio a trust. [Decision Y 39-
41, 46 (Apx. 30-33)] In so ruling, the court of appeals completely ignored the holdings of the
highest courts in three other states that the Contracts Clause prohibits the General Assembly
from impairing previously vested rights and interests created by a trust instrument, cven where
that instrument is a statute. This is true because “[t|he contract clause, if it is to mean anything,
must prohibit [the state] from dishonoring its existing contractual obligations when other policy
alternatives are available.... If a state government could so cavalierly disregard the obligations
of its own coniracts, of what value would its promises ever be?” Association of Surrogates and
Supreme Court Reporiers v. State of New York (2d Cir. 1991), 940 F.2d 766, 774.

In Dadisman v. Moore (W.Va. 1989), 384 S.E.2d 816, the West Virginia Supreme Court
ruled that the Public Employces Retirement System was a statutory trust protected by the
Contracts Clauses of the federal and state Constitutions. fd. at 821, 826-27. The court enjoined
the state’s diversion of public employer contributions from PERS. [Id. at 827, 830. The court
explained that the public employers’ PERS contributions arc “part of the corpus of the trust and
are not thereafter state funds available for expropriation or use for any purpose other than
that for which the moneys were entrusted.” Id at 830 (emphasts added).

The Hawaii Supreme Court reached the same conclusion in Kapiolani Park Preservation
Society v. City of Honolulu (Haw. 1988), 751 P.2d 1022. There, the state, by legislative

enactment, transferred land to a (rustee for use as a public park and reserved no right of
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revocation. Id. at 1025, The legislature subsequently attempted to repeal the statute and sell the
land. Id at 1026. The court held: “It is not within the power of the Legislature to terminate a
charitable trust....” Id at 1027 (emphasis added). The court further held that the legislature’s
attempt to repeal the statutory trust impaired trust obligations in violation of the federal Contracts
Clause. id

And, in Toledo v. Seiders, 23 Ohio Cir, Dec. 613 (1910), gff'd by this Court at 83 Ohio
St. 495 (1911), the court followed the Supreme Court of Maine’s ruling that a statutory trust is
protected by the Contract Clauses of the state and federal constitutions. In Seiders, the General
Assembly enacted a law to transfer trust property, held by the city of Toledo for a university
endowment, to a local school district. The court held the General Assembly was “without
authority to take the entire control and management of [the trust property] from the trustees.”
1910 WL 1216, at **2, 5-6. The court relied on New Gloucester School I'und v. Bradbury,
(1834), 11 Me. 118, in which the Supreme Court of Maine held that a statutory trust, granting
endowment funds to trustees to establish a college, “constituted a contract” protected by the
Contract Clauses of the state and federal Constitutions. 1834 WL 473, at *5 (emphasis added).
As such, a subsequent statute that sought to transfer the pre-existing endowment funds from the
original trustees was an unconstitutional impairment of contract. Id. at **5-6.

As in these cases, the Contracts Clauses of the Ohio and Federal Constitutions forbid the
General Assembly from attempting to eradicate the Endowment Trust, a previously [unded

statutory trust outside the state treasury and created for a special, permanently dedicated purpose.
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Proposition of Law No, I1I:

The State cannot take advantage of its own misconduct by wrongfully setting

up the very open meetings infractions that the State now claims invalidate

the contract the Tobacco Use Prevention and Control Foundation entered

into with American Legacy Foundation for the continuation of tobacco

prevention and cessation programs in Ohio.

Plaintiff-Appellant American Legacy Foundation (“Legacy”) supports the first two
propositions of law set forth above and presents this third proposition as an additional basis for
reversing the court of appeals’ decision, if necessary to ensure that the Endowment Trust monies
are protected for their dedicated purpose of ﬁghting tobacco use in Ohio.

Legacy asserted below that I1.B. 544 violates the Ohio and Federal Contracts Clauses by
impairing Legacy’s $190 million contract to provide continuation of lifesaving {obacco
prevention programs throughout Ohio (the “Legacy contract”). The lower courts, however,
never reached this constitutional issue because they ruled that Legacy does not have a valid
contract as a result of the Foundation Board of Trustees’ failure to comply with the Open
Meetings Act, R.C. 121.22, when it authorized that contract. [Decision at 44 77-78 (Apx. 46)|
But the open meeting violations upon which the State bases its challenge to the Legacy contract
resulted from the wrongful conduct of the State’s constitutionally mandated chief legal counsel,
then Attorney General Marc Dann. The facts are cgregious; the State should not permit — let
alone benefit from allowing — its most senior officials to refuse to provide legal advice when
urgently requested by their client and then rely on the resulting legal missteps as a basis for
invalidating the bona fide actions of the Foundation’s Board of Trustees. But that is exactly
what would happen if the lower courts’ rulings invalidating the Legacy contract are upheld.

'The facts are as clear as they are troubling. After the State announced that it sought to

dissipate the Endowment Trust on April 2, 2008, the Foundation’s executive director, Michael
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Renner, urgently sought legal advice {rom the Attorney General’s office. [Hearing, Tr., Vol. 11,
at 15-21, 26-28 (Remner)] [Pl Ex. 17, Renner Dep. at 58, 197-203, 205] As Mr. Renner
testified, he had no doubt that the Attorney General’s office was fully apprised of the elevated
nature of the need to provide legal advice to the Trustees for their April 4, 2008 Board meeting.
[Hearing Tr., Vol. II, at 34-35] In response, Mr. Renner was advised that, on the alternoon of
April 3, General Dann was holding a “high-level meeting” to discuss the situation confronting
the Foundation and the legal issues about which the Foundation had urgently sought advice. [Jd.
at 22-26, 31-35] The message Mr. Renner received from the Attorney General’s office assured
him that a lawyer from its office would get back to the Foundation afiter the “high level meeting”
and before the Board meeting the next morning. [/d. at 24-26] These communications left Mr.
Renner confident that a lawyer fiom the Attorney General’s office would attend the April 4
Roard meeting: “[I]t never occurred to me otherwise.” [/d at 31-32]

But no lawyer from the Attorney General’s office showed up at the Board meeting. [/d
at 40] [Hearing 1r., Vol. I, at 82 (Crane)] This absence was shocking to the Trustees because the
Attorney General had assured that a lawyer from his office atiended every prior similar Board
meeting. [Hearing Tr., Vol. 11, at 246-49, 260 (Renner)] [Hearing Tf., Vol. I, at 82-84, 89
(Crane)] [Pl. Ex. 16, Jagers Dep. at 16-19, 74-76] [Hearing Tr., Vol. III, at 45-47 (Richards)]
[Hearing Tr., Vol. T, at 163, 179 (Francis)] And, in spite of having a clear conflict as counsel for
the Governor and legislature which sought to strip the Foundation of its trust monies,"> General

Dann also failed to appoint and send special counsel to represent the Trustees at this critical

4 Rule 1.7(a) of the Ohio Rules of Professional Conduct states that “[a] lawyer’s ...
continuation of representation of a client creates a conflict of interest if ... (1) the representation
of that client will be directly adverse to another current client,” or “(2) there is a substantial risk
that the lawyer’s ability to consider, recommend, or carry out an appropriate course of action for
that clicnt will be materially limited by the lawyer’s responsibilities to another client.”
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Board meeting. [Hearing Tr., Vol. 1L, at 19-20, 40-42, 63-65 (Renner)] [P1. Ex. 17, Renner Dep.
at 204, 210-11] General Dann confirmed his conflict a week after the April 4 Board meeting by
threatening the Foundation’s Trustees with personal liability if they did not succumb to the
demands of the Governor and legislature. [Hearing Tr., Vol. 1, at 182-83 (Francis)]

The Trustees couldn’t believe that the Attorney General had abandoned them at the April
4 Board meeting — lcaving them to “fend for themselves” at the most critical time in the
Foundation’s history, when the State was threatening to liquidate nearly all of the monies in the
Endowment Trust for which the Foundation was trustee. [Hearing Tr., Vol. 1, at 82-84, 89
(Crane)] [P). Ex. 16, Jagers Dep. at 16-19] {PL. Ex. 19, Francis Dep. at 92 {Hearing Tr., Vol. 1, at
179 (Francis)] As one Trustee put it: “I cannot imagine any bigger, potentially, of a day in the
history of that Tobacco Foundation than that day was.” [Pl. Ex. 21, Richards Dep. at 26-27]

But the Trustees needed legal advice at their meeting to ensure that they acted in
compliance with the Open Meetings Act. [Hearing Tr., Vol. 11, at 42-43 (Renner)] Without it,
the Trustees simply did not know how to comply with its requirements. Thus, according to the
lower courts, the Trustees violated R.C. 121.22 by going into exécutive session to discuss
imminent litigation with the State over the raid on the Foundation’s trust monies because their
attorney, the Attorney General, wasn’t present. [Decision {4 65-69 (Apx. 40-42)] The court of
appeals also found open meeting defects because the Trustees did not make a proper motion to
go into executive session and failed to limit their deliberations during executive session. [Id. at
19 70-73 (Apx. 42-45)] As a result, the lower courts held that the Trustees’ authorization of the
Legacy contract was invalid, and, thus, the lower courts never reached Legacy’s claim that H.I3.

544 unconstitutionally impairs the Legacy contract.
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But each of the purported open meetings infractions was avoidable if only General Dann
had fulfilled his duty to have legal counsel attend the Board meeting. But he didn’t; rather, after
his “high level” consideration of the Trustees’ urgent request and need for legal advice, he and
" his office provided none. In failing in his duty, General Dann, the constitutionally mandated
agent of the State, wrongfully created the very open meeting defects that the State now asserts to
invalidate the Legacy contract. But the State should not be able to “booby trap” an open
meeting by its own wrongful conduct and then use the ill-gotten fruits of that wrongful
conduct as the basis for invalidating thé Foundation’s contract with an innocent third party,
like Legacy.

Tt is fundamental that a party cannot takc advantage of its own wrongdoing. Stafe v.
Harrison (1993) 88 Ohio App. 3d 287, 290 (“[w]e are convinced that the overriding principle to
be applied is that neither in criminal nor in civil cases will the law allow a person to take
advantage of his own wrong™); Eden Realty Co. v. Weather-Seal Inc. (1957) 102 Ohio App. 219,
223 (“[i]t is [a] far-reaching principle of the law that a party shall not be allowed to take
advantage of his own wrong™). That is exactly what the State seeks to do here, but the law is to
the contrary.

Roberto v. Brown County General Hosp. (Ohio App. 12th Dist. 1988), 1988 WL 12962,
so holds. There, state hospital trustees attempted to avoid contractual obligations to a former
administrator by claiming that the contract was adopted in violation of the Open Meetings Act.
The court dismissed the State’s attempt to invalidate its own contract because after considering
the law and the purposes sought to be served by R.C. 121.22, it concluded the State should not be
permitted to “assert[ ] any violation of the sunshine law in the instant contracts.” Jd at *4. The

court explained:
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As we view it, allowing a public body fo rely on the sunshine
law to escape its ... contract ... is rife with inequity and potential
pitfalls. In cases such as this, the sunshine law, which was designed
to open government business to public scrutiny, becomes the
quintessential “booby trap” for a [puarty contracting with the public
body]. The sunshine law should not be permiited to be so
perverted....

|#d at *5 (bracketed language modified to
show application to this case)]

As in Roberio, the Staie (General Dann) booby trapped the Board’s meeting and its
deliberations. And, as in Roberto, the State is attempting to use its own open meeting booby trap
as a basis for invalidating a contract with an innocent third party, Legacy. General Dann had an
irreconcilable conflict between adverse clients. Instead of providing independent counsel to the
Trustees, he and his office simply were unresponsive to the Foundation’s urgent request for legal
advice as to how they should proceed. Having failed to make counsel available to the Trustees to
advise them as to the technical niceties of the Open Meetings Act, the State is precluded from
using its own failings as a basis for invalidating Legacy’s contract.

Accordingly, in the event this Court addresses Legacy’s conditional Proposition of Law
No. T1I, the Court should (i) reverse the court of appeals’ conclusion that the Legacy contract is
invalid under the Open Meetings Act, (ii) remand the case to the court of appeals for
consideration of Legacy’s claim that H.B. 544 substantially impairs its contract in violation of
the Ohio and Federal Contracts Clauses by attempting to expropriate nearly all the monies in the

Endowment Trust,'* and (iii) maintain the lower courts’ injunction prohibiting the State from

dissipating the Endowment Trust until final adjudication of Legacy’s claim.

b Such a remand is necessary because, after the cowrt of appeals wrongly invalidated the
Legacy contract under the Open Meetings Act, the court expressly did not consider other issues
the trial court had decided concerning Legacy’s claim. [Decision 4 77 (Apx. 40)]
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CONCLUSION

Tor all of these reasons, those portions of H.B. 544 and the new biennial budget, H.B. 1,
{hat seek to terminate the Endowment Trust and forever divert its pre-existing corpus to non-trust
purposes are unconstitutional. They violate the Retroactivity Clause of the Ohio Constitution
and the Contracts Clauses of the Ohio and United States Constitutions. As it did below, the State
undoubtedly will emphasize that it needs to divert the monies from the Endowment Trust for its
current budget shortfalls. But this does not excuse constitutional violations. This Court’s recent
comments in State ex rel. LetOhioVote.org v. Brunner (2009), 123 Ohio St. 3d 322, are
particularly apt here:

We are not unmindful of the effect our decision may have

on the state budget, nor of the ... efforts of the members of the

executive and legislative branches of state government to fulfill

their constitutional duties to balance the budget in Ohio; however,

our own constitutional duty is to ensure compliance with the

requirements of the Ohio Constitution irrespective of their effect
on the state’s current financial conditions.

[7d atq 55 (emphasis added)]

The court of appeals’ decision is not only fundamentally wrong, it is dangerous in 1ts
implications for Ohio’s addicted smokers. Eradication of the Endowment Trust would have a
grave impac’; on the lives and health of literally tens of thousands of Ohioans who desperately
need the Endowment’s lobacco cessation programs. As the irial court found, dismantling these
programs will result in a “substantial increase in tobacco-related premature death and disease
in Ohio.” [8/11/09 Final Judgment Entry, Findings of Fact §237 (Apx. 55)]

The cowrt of appeals’ decision must be reversed, and the trial court’s permanent
injunction protecting the pre-existing Endowment Trust monies for their intended lifesaving

purposes should be reinstated.
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(Ohio Department of Health & Director
Alvin D. Jackson,
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v
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Cross-Appellees.
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Nos. 0BAP-768, 09AP-769, 09AP-785, 09AP-786, 0BAP-832 & 09AP-B833 3
JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
December 31, 2008, appellants’ first, third and fourth assignments of emor are
sustained, their second assignment of error is moot, and intervening-plaintifficross-
appellant's conditional cross-assignment of error is overruled. |t is the judgment and
order of this court that the judgment of the Franklin County Court of Common Pleas
denying declaratory and injunctive relief to intervening-plaintiff/cross-appellant is
affirmed, and the judgment of the trial court granting declaratory and injunctive relief to
appellees is reversed, and these matters are remanded to the trial court for further
proceedings consistent with this court's decision.

In addition, appellees’ October 13, 2008 motion to strike is denied, and
this court's stay order entered on August 18, 2009, shall remain in full force and effect
until such time as the Supreme Court of Chio, if an appeal to that court is filed, finally

determines the matter. Costs shall be assessed against the appeilees and cross-

appellant.

AN
Judye-Patrick M. McGrath

Y/

Judge Lisa L. Sadler

Dy Dpt

Judge G. Gary Fyacl/
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Nos. DSAP-788, 08AP-760, 09AP-785, DSAP-786, 09AP-832 & 00DAP-833 3
NUNC PRO TUNC JUDGMENT ENTRY!

For the reasons stated in the decision of this couri rendered herein on
December 31, 2008, appellants’ first, third and fourth assignments of error are
sustained, their second assignment of error is moot, and intervening-plaintififcroes-
appellant's conditional cross-assignment of eror is overruled. It is the judgment and
order of this court that the judgment of the Franklin County Court of Common Pleas
denying declaratory and injunctive relief to intervening-plaintififcross-appellant is
affirmed, and the judgment of the trial court granting declaratory and injunctive relief to
appelieos is reversed, and these maiters are remanded to the trial court for furthsr
proceedings consistent with this court's decision.

In addition, appellees’ October 13, 2009 motion to strike ts denied, and
the injunction issued by this court on August 18, 2008, shall remain in fuli force and
effect untl such time as the Supreme Court of Ohio considers this matter, Costs shail

be assessed against the appeliees and cross-appeliant.

n;

“Judge Patrick M, McGrath

Judge Lisa L. Sadler

' This judgment entry replaces, nunc pro tune, the original judgment enky entered on December 31,
2004, and is offective as of that date.
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Nos. 09AP-768, 0SAP-768, 0SAP-785, 09AP-786, 09AP-832 & 09AP-833 4

Association, Public Children Services Association of Ohio,
and Ohio Child Support Enforcement Agency Directors
Association.

APPEALS from the Franklin County Court of Common Pleas.
PER CURIAM.

{11} Appellants, the Ohic Attorney General, the State of Ohio, and the Ohio
Department of Health ("ODH"} and its Director, appeal from the August 11, 2009
judgment of the Franklin County Court of Common Pleas granting declaratory and
injunctive relief to appellees, Robert G. Miller, Jr. and David W. Weinmann, on their claim
that H.B. 544 is unconstitutional because it violates the Contract Clauses of Section 10,
Article | of the United States Constfitution and Section 28, Article Il of the Ohio
Constitution, as well as the Retroactivity Clause of Section 28, Article {f of the Ohio
Constitution. In addition, cross-appellant American Legacy Foundation ("Legacy") has
filed a conditional cross-appeal from the August 11, 2009 judgment denying it declaratory
and injunclive relief on its claim that H.B. 544 substantially impaired its contract rights in
violation of the Contract Clauses of the United States and Ohio Constitutions. For the
following reasons, we reverse the portion of the trial court's judgment granting declaratory
and injunctive refief to appellees and affirn the portion of the trial court's judgment
denying declaratory ahd injunctive relief to Legacy.

(2} On November 23, 1998, the Aftorneys General of 46 states, including Ohio,
entered into a Master Settlement Agreement ("MSA") with four leading American tobacco
product manufacturers. The MSA resolved litigation the Aftomeys General brought
against the tobacco companies to recover state health care expenses incurred as a result

of tobacco-related illnesses. Under the M8A, Ohio is to receive approximately $10.1
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Nos. 09AP-768, 09AP-769, 09AP-785, 0OAP-786, 09AP-832 & 09AP-833 5

billion in payments through 2025 and additional future settiement payments in perpetuity.
The MSA does not limit the purposes for which Ohio may utilize the funds it receives.

{13} In 2000, the 123rd General Assembly passed Am.Sub.S.B. 192, which
distributed MSA monies to eight different funds. Most of Am.Sub.S.B. 192 was codified
as R.C. Chapter 183. Pursuant to former R.C. 183.02, MSA funds were initially to be
deposited into the state treasury to the credit of the newly created "tobacco master
settlement agreement fund." Thereafter, the monies were distributed to the eight funds
set forth in former R.C. 183.02, including the "tobacco use prevention and cessation trust
fund,” which was created in the state treasury pursuant to former R.C. 183.03. Farmer
R.C. 183.04 created the "tobacco use prevention and control foundation™ ("foundation"),
the general management of which was vested in a 20-member board of trustees
("board"). Former R.C. 183.07 directed the foundation to prepare a plan to reduce
tobacco use by Ohioans, with particular focus on select populations, and empowered the
foundation to implement its plan by carrying out, or providing funding for private or public
agencies to camry out, programs and research related to tobacco use prevention and
cessation. Former R.C. 183.08 created the "tobacco use prevention and control
endowment fund” (“endowment fund"), which, pursuant to former R.C. 183.08, "shall be in
the custody of the treasurer of state but shalt not be a part of the state treasury." The
endowment fund was to consist of amounts appropriated from the tobacco use prevention
and cessation trust fund, as well as investment 2arnings and grants and donations made
to the foundation, for use by the foundation in carrying out its duties. Former R.C. 183.08

also established the foundation as the trustee of the endowment fund and directed that
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disbursements from the endowment fund were to be paid by the treasurer of state onily
upon instruments duly authorized by the board.

{914} The foundation was created as a self-sustaining entity and, upon its
creation, was directed by the General Assembly that it “should not expect to receive
funding from the state beyond the amounts appropriated to it from the tobacco use
prevention and cessation trust fund." Former R.C. 183.08. Former R.C. 183.33 prohibited
the appropriation or transfer of money from the general revenue fund to the tobacco
master settiement agreement fund, the tobacco use prevention and cessation trust fund
or the endowment fund, and alsc prohibited any other appropriation or transfer of money
from the general revenue fund for use by the foundation.

{95} Section 3 of the uncodified portion of Am.Sub.5.B. 192 stated that "[efxcept
as otherwise provided, all items in this act are hereby appropriated as designated out of
any moneys in the state treasury to the credit of the designated fund, which are not
otherwise appropriated.” To fund the anti-tobacco efforts, Section 6 appropriated nearly
$235 million of the MSA proceeds to the tobacco use prevention and cessation trust
fund—a fund of ODH and one of the eight funds created by Am.Sub.S.B. 182 "in the state
treasury.” Section 6 further directed the Director of ODH to "disburse” those funds
outside the state treasuty into the endowment fund to be used by the foundation to carry
out its duties.

{§6} As time passed, Ohic's sconomic landscape began to deferiorate. In
response, on April 2, 2008, the Governor and leaders of the 127th General Assembly

announced a $1.57 billion jobs stimulus package, The announcement included the stated
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intent to reallocate approximately $230 million from the foundation's approximately $270
million endowment fund to the jobs stimulus package.

{47} Following this announcement, the board, at their regularly scheduled
April 4, 2008 meeting, adopted a resolution authorizing the transfer of $190 million from
the endowment fund to Legacy, a nonprofit corporation focusing on the prevention,
control, and cessation of tobacco use. On April 8, 2008, Michae! Renner, the foundation's
Executive Director, pursuant to the authority granted him by the April 4, 2008 resolution,
executed a contract with Legacy on behalf of the foundation. On the same day, Renner
submitted a written request to the state treasurer to liquidate $180 million from the
endowment fund and transfer it to Legacy.

{%8} Also on April 8, 2008, the 127th General Assembly passed Am.S.B. 192,
Section 3 of the uncodified portion of Am.S.B. 192 directed the state treasurer to liquidate
the endowment fund, reserving the first $40 million in proceeds from the liquidation for
use by the foundation for the sole purpose of paying contractual or other legally binding
obligations entered into by the foundation on or before the effective date of the act.
Section 3 further directed the state treasurer to deposit the remaining proceeds from the
liquidation into the state treasury to the credit of the newly created jobs fund. Section 4
declared the act an emergency measure necessary to, among other things, “minimize the
impact of current economic stresses by using state funds in a prudent manner to increase
employment and job security."

{99} On April 9, 2008, the foundation filed a verified complaint for declaratory
relief, which included a request for a prefiminary and permanent injunction, against the

Ohio Treasurer of State. The foundation sought a declaration that Am.S.B. 192 was
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unconstitutionat and sought to enjoin the state treasurer from transferring the monles in
the endowment fund to the jobs fund. The foundation alse sought a temporary restraining
order, which the trial court denied on April 10, 2008. Also on April 10, 2008, the trial court
granted a motion filed by the State of Ohio and the Ohio Attorney General to intervene as
defendants in the action,

{g10} On April 15, 2008, the board met and voted to rescind the portion of its
April 8, 2008 resolution authorizing the transfer of $190 million from the endowment fund
to Legacy. The next day, April 16, 2008, Renner notified the state treasurer in writing that
the board was withdrawing its April 8, 2008 request to transfer $190 million to Legacy.

{11} On April 21, 2008, Legacy moved to intervene as a piaintiff in the
foundation's action and filed a verified complaint seeking a declaration that it had a
binding contract with the foundation requiring the transfer of $190 milion of the
endowment fund to it and that the provisions of Am.S.B. 192 mandating transfer of the
same monies to the jobs fund was an unconstitutional impairment of its contract rights in
violation of Section 10, Article | of the United States Constitution and Section 28, Article i
of the Ohio Constitution. The trial court granted Legacy's motion to intervene on April 21,
2008.

{9112} On April 28, 2008, the State of Ohic and the Ohio Attorney General filed an
answer and counterclaim to Legacy's complaint. The counterclaim asserted that: (1) the
poard's action authorizing the contract between the foundation and Legacy was invalid
because it was made in violation of Ohio's Open Meetings Act; (2) the board unlawfully
delegated its statutory authority; (3) the board breached its fiduciary duty to manage the

endowment fund by unlawfully adopting the resolution authorizing the cantract between
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the foundation and Legacy; (4) the contract between the foundation and Legacy was
unenforceable for want of consideration; and (5) execution of the contract between the
foundation and Legacy violated the legislative and executive intent as to the public policy
of the State of Ohio.

{913} On May 8, 2008, the Genera! Assembly passed H.B. 544, an emergency
measure which became effective immediately. Section 1 6f the uncodified portion of H.B.
544 enacted R.C. 3701.84, which effectively transferred certain powers of the foundation
to ODH. Specifically, R.C. 3701.84 pemits ODH to prepare and execute a plan to reduce
tobacco use by Ohioans and, pursuant to that plan, permits QODH to "camy out, or provide
funding for private or public agencies to carry out, research and programs related to
tobacco use prevention and cessation." Section 1 also enacted R.C. 3701.841, which
created in the state treasury the "tobacco use prevention fund,” consisting of money
deposited by the state treasurer into the fund from the liquidation of the endowment fund
and gifts, grants or donations received by the ODH Director for purposes of the fund, as
well as investment earnings of the fund. Sections 2 and 8 repealed R.C. 183.03 through
183.09 and Section 3 of Am.5.B.192, respectively. Section 3 abolished the foundation
and declared that “[n]o validation, cure, right, privilege, remedy, obligation, or liability is
lost or impaired by reason of the abolition of the foundation" and that “any such matter
shall be administered by [ODH]." Section 3 further declared that all the foundation's
rights, privileges, and obligations were to be administered by ODH, and that any actions
or proceedings involving the foundation pending on the effective date of the act were to
be prosecuted or defended in the name of ODH or its Director. Section 4 directed the

state treasurer to liquidate the endowment fund, deposit the first $40 million in proceeds
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from the liquidation into the state treasury to the credit of the newly created "tobacco use
prevention fund.” Section 4 further directed the state treasurer to deposit the remaining
proceeds from the liquidation (approximately $230 million) into the state treasury to the
credit of the newly created jobs fund.

{414} On May 9, 2008, Legacy amended its complaint to add ODH and its
Director as defendants, citing the provisions of H.B. 544 which made ODH the
foundation's successor. Legacy applied its’constitutional impairment of contract argument
to the provisions of H.B. 544.

{115} On May 27, 2008, appellees filed a verified complaint for declaratory relief,
which included a request for a preliminary and permanent injunction, against the State of
Ohio, the Attorney General, and the Ohio Treésurer of State. Appeliees, former smokers,
claimed that through the enactment of R.C. Chapter 183, specifically former R.C. 183.07
and 183.08, and by transferring monies into the endowment fund outside the state
treasury, the General Assembly created and funded a trust without reserving the right to
revoke it. Appellees claimed that as participants in smoking cessation programs funded
by the foundation, they were third-party beneficiaries of the trust, and that by reallocating
endowment fund monies to the jobs fund via H.B. 544, appellants were improperly
attempting to revoke the trust. Accordingly, appeilees requested that the court enter
judgment declaring: (1) that H.B. 544 is unconstitutional as violating the Contract Clauses
of Section 10, Article | of the United States Constitution and Section 28, Article Il of the
Ohio Constitution and the General Assembly's appropriations limitations under the Ohio

Constitution; and (2) that H.B. 544 illegally attempts to misappropriate non-treasury funds
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and unlawfully breach an irrevocable trust. Appellees also requested that the court enjoin
the state treasurer from transferring the monies in the endowment fund to the jobs fund.

{g16} Upon appellees’ motion, the trial court consolidated their action with that of
the foundation. The trial court imposed a freeze order over the monies at issue until such
time as it ruled on the motions for preliminary injunction.

{§117} The trial court held a preliminary injunction hearing on June 2 through
June 4, 2008. On October 3, 2008, the court requested that the parties provide additional
briefing on the issue of whether the endowment fund constituted an irrevocable trust. The
parties submitted additional briefing on the issue on October 31, 2008.

{18} On February 10, 2009, the trial court issued an order denying Legacy's
motion for preliminary injunction, concluding that it had failed to demonstrate it was likely
to prevail on the merits of its constitutional impairment of contract claim. The court found
specifically that H.B. 544 did not substantially impair Legacy's rights under the contract
with the foundation because that contract was invalid. In so concluding, the court found
that: (1) the board's action authorizing the contract was invalid because it was made in
violation of Ohio's Open Meetings Act; (2) the board's attempts to delegate its statutory
authority were untawful; (3) the contract was never approved or ratified by the board as
required by Ohio law; and (4) the bontract did not meet state reguirernents for a grant
agreement under R.C. 9.231.

{419} The tial court granted appellses’ moticn for preliminary injunction,
concluding that they had a substantial likelihood of success on the merits of their claim.
The court first concluded that appellees had standing to prosecute the action, as each

had a personal stake in the existing controversy and possessed a special right and
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interest in the monies comprising the endowment fund, separate and distinct from those
of the general public, to ensure that the funds continued to be utilized for tobacco control,
prevention, and cessation purposes in Ohio. The court further concluded that through the
enactment of R.C. Chapter 183, specifically former R.C. 183.07 and 183.08, and by
transferring monies into the endowment fund outside the state treasury, the General
Assembly plainly evinced the intent to create a trust. The court found that the statutory
scheme creating the endowment fund had all the elements of a trust: a trustee (the
foundation), a trust corpus (the endowment fund), and trust beneficiaries (Ohio's youth
and tobacco users). The court further found that the trust was irrevocable, as the General
Assembly had failed to reserve the right to revoke the trust upon creating and funding it.
The court also found that H.B. 544 unconstitutionally impaired the obligations of the trust
and the vested rights of the trust beneficiaries, including appeliees, through its attempt to
divert monies from the endowment fund to the jobs fund. In addition, the court found that
H.B. 544's impairment of the trust was not reasonable and necessary to serve important
state purposes, as the state could employ equally effective alternative means of funding
the jobs stimulus proposal.

{320} On March 3, 2009, appellees amended their complaint to add ODH and its
Director as defendants and to assert an additional claim that H.B. 544 violated the
Retroactivity Clause of Section 28, Article I of the Ohio Constitution.

{§21} Following a June 1, 2009 triai on the merits, the trial court issued a decision
on August 11, 2009, incorporating the findings of fact and conclusions of law contained in
the order granting the preliminary injunction. The court entered judgment against Legacy

on its claims, finding that the contract between it and the foundation was invalid and
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unenforceable. The court also entered judgment for appellees on their claims, finding, in

11226, as follows:
The General Assembly and the State plainly intended to
create the Endowment Fund {the "Trust”) as an irevocable
trust by enacting R.C. 183.07 and 183.08 without reserving
any right to revoke the Trust; by expressly establishing the
Endowment Fund outside the state treasury; by expressly
designating the Ohio Tobacco Use Prevention and Control
Foundation (the "Foundation") as "frustee” of the Endowment
Fund; by providing the Foundation with fiduciary respons-
ibilities and control over the Fund; by specifying by statute the
intended beneficiaries of the Trust (Ohio's youth and tobacco
users); and by making completed, unconditional transfers of
monies into the Endowment Fund (subsequent to, and as
distinguished from, the General Assembly's prior
appropriations to ODH for tobacco cessation purposes). '

{22} Having so found, the court concluded that those portions of H.B. 544 that
purported to transfer the monies from the endowment fund or revoke the trust violated the
Retroactivity Clause of the Ohio Constitution and the Contract Clauses of the United
States and Ohio Constitutions. Accordingly, the court permanently enjoined the State of
Ohio, the Treasurer of State, the Attorney General and ODH and its Director from
enforcing any provision of H.B. 544 related to the endowment fund. The court further
ordered that all monies in the endowment fund were to remain in the custody of the state
treasurer and not be a part of the state treasury and that those monies were not te be
subject to control, appropriation or expropriation by the General Assembly. In addition,
the court retained continuing jurisdiction to enforce its order, protect the trust, and

oversee its administration.
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{23} This court subsequently granted appellants’ motion to stay and granted

appeliees' motion for injunction pending appeal.

following four assignments of error:

{124}

[1]. The trial court erred in finding that the General Assembly
created an irrevocable charitable trust when it created the
endowment fund under the supervision of the Ohio Tobacco
Use Prevention and Control Foundation.

[2]. The trial court erred in ruling that Appellees have standing
to challenge the General Assembly’s enactment of H.B. 544.

[3]. The trial court erred in ruling that H.B. 544 violates Article
il, §28 of the Ohio Constitution and Article {, § 10 of the United
Constitution.

[4]. The trial court erred in ruling that H.B. 544 violated the
Retroactivity Clause of the Ohic Constitution.

Legacy has filed a conditional cross-assignment of error, as follows:

The trial court committed reversible error by heiding that the
contract between American Legacy Foundation {Legacy) and
the Ohio Tobacco Use Prevention and Control Foundation is
not enforceable and, thus, ruling against Legacy on its claim
that H.B. 544 violates the Contracts Clauses of the Chio and
United States Constitutions.

On appeal, appellants advance the

{925} In addition, the Chic General Assembly, together with Govermnor Ted

Strickland, the County Commissioners Association of Ohio, together with the Ohio Job

and Family Service Directors Association, the Public Children Services Association of

Ohio, the Chio Child Support Enforcement Agency Directors Association, and the Ohio
Dental Association, together with the Ohio Optometric Association, the Ohio Siaie
Chiropractic Association, and the Ohio Association of Community Health Centers, have

fled amicus briefs in support of appellants.

Former Qhio Attorney General Betty D.

Montgomery, together with former Chio Senate President Richard H. Finan and former
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Director of the Ohio Department of Health J. Nick Baird, M.D., and The Citizens'
Commission to Protect the Truth, have filed amicus briefs in support of appellees and
cross-appellant.

{f26} As appellants’ four assignments of error are interrelated, we shall address
them together. Appellants contend the trial court improperly concluded that the
endowment fund constituted an imevocable charitable trust created under R.C. Chapter
183, that appellees had standing to chailenge the enactment of H.B. 544, and that H.B.
544 unconstitutionally impaired the obligations of the trust and the vested rights of the
trust beneficiaries, including appellees, through its attempt to divert monies from the
endowment fund to the jobs fund,

{§27} Preliminarily, we note that the interpretation of the constitutionality of a
legislative enactment presents a question of law. Andreyko v. Cincinnati, 153 Ohio
App.3d 108, 2003-Ohio-2759. "Questions of law are reviewed de novo, independently
and without deference to the trial courl's decision.” 1d.

{728} The Supreme Court of Ohio has repeatedly held that legislative enactments
are entitled to a strong presumption of constitutionality. State ex rel. Ohic Congress of
Parents & Teachers v. State Bd. of Edn., 111 Ohio St.3d 568, 2006-Ohio-5512, 720,
citing N. Ohio Patrolmen's Benevolent Assn. v. Parma (1980), 61 Chio St.2d 375, 377.
“When the validity of a statute is challenged on constitutional grounds, the sole function of
the court is to determine whether it transcends the limits of legislative power," not to judge
the "policy or wisdom" of the statute. Ohio Congress at 1[20, quoting State ex rel, Bishop
v. Mt. Orab Village School Dist. 8d. of Edn. (1942), 139 Ohio St. 427, 438. Accordingly, a

party challenging the constitutionality of a legislative enactment bears the burden of
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proving that it is unconstitutional beyond a reasonable doubt. Austinfown Twp. Bd. of
Trustees v. Tracy, 76 Ohio St.3d 353, 356, 1996-Ohic-74, Ohio Congress at 120
('[Legislative enactment] should not be declared unconstitutional 'unless it appears
beyond a reasonable doubt that the legislation and constitutional provision are clearly
incompatible.’ ). In reviewing constitutional claims, the court "must give due deference to
the General Assembly,” Ohio Congress at 120, and "apply all presumptions and pertinent
rules of construction so as to uphold, if at ali possible, a [legislative enactment] asserted
as unconstitutional ” State ex rel. Purdy v. Clermont Cty. Bd. of Elections, ;;'? Ohio St.3d
338, 345, 1987-0Ohic-278 (citation omitted).

{129) Neither appellants nor appellees dispute that when H.B. 544 was enacted,
the endowment fund resided in a custodial account, that is, a fund in the custody of the
state treasurer but not part of the state treasury. Indeed, former R.C. 183.08 expressly
stated as much—the endowment fund "shall be in the custody of the treasurer of state but
shall not be a part of the state treasury." Appellees contend that the General Assernbly’s
creation of the endowment fund as a custodial account expressly outside the state
treasury manifested its intention that the endowment fund constitute an irrevacable trust
permanently beyond its control. Appeliants challenge appellees' contention that a
custodial account outside the state treasury is inherently an irrevocable fund.

{930} As appellants submit, the legal nature of a custodial account is best
understood in the context of the state funding process more broadly and in comparison to
appropriated funds that reside within the state treasury. State programs are generally
funded through biennial appropriations. At the beginning of each biennium, the General

Assembly appropriates a specific amount of money from the state treasury for a specific
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purpose. This is the process contemplated by Section 22, Article | of the Ohio
Constitution.  First, "maney shall be drawn from the treasury" only upon "a specific
appropriation, made by law." Second, "no appropriation shall be made for a longer period
than two years."

{{31} Consistent with those provisions, the General Assembly requires state
agencies to expend “"appropriations made to a specific fiscal year® on "liabilities incurred
within that fiscal year.” R.C. 131.33. At the end of the fiscal year, unspent money
automatically "rever[s] to the funds from which the appropriations were made,” id.,
usually the general revenue fund. In other words, for appropriated funds residing within
the state treasury, any unspent agency funds remaining at the end of any fiscal year
automatically revert to the general revenue fund for the General Assembly to reallocate
pursuant to that year's budgetary needs.

{132} In certain situations, however, the General Assembly prescribes a different
funding mechanism that is not subject to those rules. Pursuant to R.C. 113.05, the
General Assembly may create a custodial account—an account maintained by the state
treasurer but that is not part of the state treasury for purposes of the appropriation
process under Section 22, Article i of the Ohio Constitution. The custodial account is
removed from the biennial appropriation cycle such that unspent funds do not revert
automatically to the general revenue fund at the end of the biennium but, rather, remain in
the cuétodial account.

{133} The choice of how to fund a specific state program—through regular
biennial appropriations or the creation of a custodial account—is left to the General

Assembly’s discretion. But the fact that the General Assembly chooses the latter path
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does not mean that funds placed in a custodial account are shielded in parpetuity from
future legislation. Only in a narrow sense are custodial accounts protected from
“reappropriations"—that is, they are not automatically reappropriated at the end of every
biennium pursuant to the biennial appropriation process set forth in Section 22, Article il
of the Ohio Constitution and R.C. 131.33. This does not mean that custodial funds are
shielded in perpetuity from the General Assembly's plenary power to determine ﬁhere
state money is needed and to reallocate public funds as it sees fit.

{134} Although appellees bear the burden of proof in this case, they offer no
authority supporting the proposition that custodial funds, once created, cannot be
abolished, amended, or transferred by the General Assembly. To the contrary, the Ohio
Constitution provides that the General Assembly's legislative power is plenary—it can
pass any law so long as the legisiation is not constitutionally prohibited. See Section 1,
Article !I, of the Ohio Constitution; State ex rel Jackman v. Cuyahoga Cly. Court of
Common Pleas (1967}, 9 Ohio St.2d 159, 162 (The constitutional grant of authority at
Section 1, Article || vests in the General Assembly the plenary power to enact any law
except those which conflict with the Ohio or United States Constitutions.). As the
Supreme Court of Ohio has long recognized, this constitutional provision guarantees that
the General Assembly's legislative power "will be ample to authorize the enactment of a
law,” presumably including a law dissolving, amending, or liquidating a custodial account,
"unless the legislative discretion has been qualified or restiicted by the constitution in
reference to the subject-matter in question. If the constitutionality of the law is involved
[sic] in doubt, thgt doubt must be resolved in favor of the legislative power. The power to

legislate for all the requirements of civil government is the rule, while a restriction upon
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the exercise of that power In a particular case is the exception.” Siate ex rel. Poe v.
Jones (1894), 51 Ohio 8t. 492, 504.

{§35} Thus, the General Assembly retains its power to legislate with respect to
custodial funds, like the endowment fund, unless the funds have expressly been rendered
unreachable through a constitutional amendment. Thus, the only way to have limited the
power of the General Assembly to reallocate the tobacco settlement money would have
been to amend the Chio Constitution to restrict the use of the funds and to make the
endowment fund undissclvable. States desiring to permanently restrict the use of their
tobacco settlement money have done so expressly through constitutional amendments,
See, e.g., Fla. Const,, Art. X, Section 27; Idaho Const. Art. Vil, Section 18; Mont. Const.
Art. Xli, Section 4. Ohio has never promulgated a constitutional amendment restricting the
use of its tobacco settlement funds. Accordingly, the General Assembly retained its
power to legislate with regard to those funds. Indeed, under R.C. 183.32 prior to its
repeal by Am.Sub.H.B. 119, the General Assembly provided for a legislative commiitee to
periodically reexamine the use of the MSA funds and to recommend changes to reflect
the state's priorities. The securitization of the MSA funds illustrates the General
Assembly's continuing authority to expend that money as it deems fit.

{436} As previously noted, the sole basis for appellees’ constitutional claims is the
contention that the endowment fund was an irrevocable charitable trust that conferred
upen appellees, as former smokers, permanently vested rights in the endowment fund
and its programs. We disagree.

{137} Appellees urge this count fo graft the law of private charitable trusts onto

public funds. Specifically, appellees contend that the General Assembly manifested its
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intention to establish the endowment fund as a trust by expressly designating the
foundation as trustee of the endowment fund and by imposing mandatory fiduciary duties
upon the foundation as trustee. Appellees argue that the only way the General Assembly
couid have terminated the endowment fund was to have enacted a right to revoke the
trust when it was created or before it was funded. To be sure, Ohio follows the prevailing
view that a private trust, once created, may not be revoked unless the seftlor has
expressly reserved the power to revoke the trust. However, this principle does not apply
in these circumstances.

{38} The Ohio Constitution prohibits one General Assembly from binding a
subsequent one as to any fiscal or other matter: “it is sound law that one General
Assembly cannot make a binding promise that the next General Assembly will not change
the law." State ex rel. Foreman v. Brown (1967), 10 Ohic St.2d 139, 158-59 {Schneider,
J., concurring). See also Slale ex rel. Youngstown v. Jones {1939), 136 Ohio St. 130,
136 (A legisiature has no power to bind successive legislatures.). That principle is a
constitutional one, derived from the General Assembly's plenary power to iegislate as to
any matter, except as limited by the state and federal Constitutions. See Section 1, Art. I
of the Ohio Constitution; Jackman at 162.

{39} While no Ohio court has directly addressed this issue, case law from at
least one other jurisdiction confirms that a state legislature cannot create an irrevocable
public trust. In Barber v. Rifter (Colo, 2008), 196 P.3d 238, the Colorado Supreme Court
considered an issue similar to the one before us here. During the economic downturn
between 2001-2004, the Colorado General Assembly transferred more than $442 million

from 31 cash special funds into the state’s general revenue fund in order to balance the
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state budget. Several of those transfers were made from special funds designated as
"trusts,” The plaintiffs in that case claimed, just as appellees do here, that the General
Assembly did not have the authority to transfer the funds because they resided in "trusts”
and because none of the statutes creating the trusts reserved the legislature's right to
revoke or amend them.

{140}  Noting that the Generai Assembly's power to legislate was "absolute" and
"plenary," particularly with respect to public monies, the Colorado Supreme Court held
that "[t]o hold that the General Assembly could limit this plenary power to appropriate by
creating an irrevocable public trust would be to effectively hold that the General Assembly
could abrogate its constitutional powers by statute. This is not the law." Id. at 254, In
other words, the court determined that the transfers were constitutional precisely because
it would have been unconstitutional, i.e., a violation of the General Assembly's plenary
legisiative power, to construe the public trust funds as irmevocable. Id. The court ultimately
concluded that "the status of the three cash funds as public trusts does not, and
constitutionally cannot, have any limiting effect on the legislature's plenary power to
amend or repeal those funds’ enabling statutes.” Id.

{41} We are persuaded by the sound reasoning of the Colorado Supreme Court,
which directly echoes the mandates of the Ohio Constitution and the Ohio Supreme Court
with regard to the General Assembly's legislative power. Because the General Assembly
has plenary legislative power to revoke or transfer public funds, it acted constitutionally
through H.B. 544 in transferring the monies in the endowment fund to other economic

priorities.
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{142} Furthermore, appellees' contention that the endowment fund is similar fo
Ohio's public employee retirement funds and, thus, enjoys the same constitutional
protections as those funds is without merit. Public retirement funds consist of compulsory
contributions made by specific individuals, i.e., public employees, and their employers.
Those contributions are then held in trust for the sole benefit of the public employee
contributors, who have a vested interest in the funds. State ex rel. Preston v. Ferguson
(1980), 170 Ohio St. 450, 464, As Ohic courts, including this court, have long recognized,
public retirerent accounts are "not to be considered state funds in the general sense." /n
re Appeal of Ford {1982), 3 Ohic App.3d 418, 420.

{143} In contrast, the General Assembly created the endowment fund using
discretionary general revenue funds the state received from the settlement with the
tobacco companies. The funds were received by the state as general state monies,
subject to expenditure by the General Assembly for any purpose. The tobacco use
prevention and cessation trust fund was likewise created by statute and designated as
the recipient of some of the settlement money. The endowment fund was, in tum, created
by statute, and was funded by the tobacco use prevention and cessation trust fund. In
other words, the endowment fund was created solely from state funds, not from a source
that connected them intrinsically with the rights of particular persons,

{44} Moreover, public retirement funds provide a pension for specific public
employees, and the board overseeing the funds owes a fiduciary duty to those specific
beneficiaries. R.C. 145.11 ("[tlhe board and other fiduciaries shall discharge their duties
with respect to the funds solely in the interest of the participants and beneficiaries; for the

exclusive purpose of providing benefits to participants and their beneficiaries[.]"). The
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public employee retirement systems do not exercise their statutory functions on behaif of
the state but, rather, on behalf of specific, identifiable beneficiaries. This is wholly unlike
the foundation and the endowment fund, which served a generalized public purpose and
whose trustees had no fiduciary obligations to any specific, identifiable individuals. See
former R.C. 183.07 (the purpose of the foundation is to "prepare a plan to reduce tobacco
use by Ohicans[.]").

{145} In short, appellees’ attempts to compare the endowment fund to the public
retirement funds are unavailing. Public retirement funds are protected, but for reasons
wholly inapplicable to the endowment fund. Like most of the state's custodial accounts,
the endowment fund was simply a public fund subject to the General Assembly's power to
abolish, amend, or transfer it as it deemns fit.

{f46} As noted above, the sole basis for the trial court's ruling that H.B. 544
violates the Contract Clauses of the United States and Ohic Constitutions and the
Retroactivity Clause of the Ohio Constitution was its finding that the endowment fund
constituted an irrevocable charitable trust that created vested rights for appellees as
former smokers who participated in smoking cessation programs funded by the
foundation. Having concluded, however, that the endowment fund was not an irrevocable
charitable trust, it created no vested rights for appellees or any other individual;
accordingly, appeliees' constitutional claims fail. Appellants’ first, third, and fourth
assignments of error are sustained.

({47} Appellants also claim that the trial court erred in concluding that appeliees
had standing to challenge the constitutionality of H.B. 544. Given our conclusion that

appellees' claims are without merit and that there are no constraints on the General

Apx. 033



Nos. 09AP-768, 09AP-769, 09AP-785, 00AP-786, 09AP-832 & 09AP-833 24

Assembly's ability to expend the funds under these circumstances, we need not address
appellants' contention. Accordingly, appellants' second assignment of error is moot.

{§48} Having concluded that the trial court improperly found H.B. 544
unconstitutional, we must address Legacy's cross-assignment of error. Legacy contends
the trial court erred in ruling that the contract between it and the foundation was invalid
and unenforceable, rendering Legacy's constitutional impairment of contract claim without
merit.

{§149} In analyzing whether legislative enactment violates the Contract Clauses of
the United States and Ohio Constitutions, a court must initially ask " ‘whether the change
in state law has "operated as a substantial impairment of a contractual relationship.”'"
State ex rel. Horvath v. State Teachers Retl. Bd. (1998), 83 Ohio St.3d 67, 76, quoting
Gen. Motors Corp. v. Romein (1992), 503 U.S. 181, 186, 112 S.Ct. 1105, 1109, quoting
Allied Structural Steel Co. v. Spannaus (1978), 438 U.S. 234, 244, 98 S.Ct. 27186, 2722
This inquiry involves three components: "whether there is a contractual relationship,
whether a change in law impairs that contractual relationship, and whether the
impairment is substantial.” Horvath at 76, quoting Romein, 503 U.S. at 186, 112 S.Ct. at
1109. The “obligations of a contract are impaired by a iaw which renders ther invalid, or
releases or extinguishes them.” Home Bidg. & Loan Assn. v. Blaisdell (1934), 290 U.S,
308, 431, 54 S.Ct. 231, 238.

{456} Pursuant to the foregoing, we must first determine whether there exists a
contractual relationship between Legacy and the foundation. As noted, the trial court
concluded that no contractual relationship exists between the two entities as a result of

the board's noncompliance with R.C. 121.22, Ohic's Open Meetings Act. The trial court
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further concluded that the contract between the board and Legacy is invalid because:
(1) the board unlawfully delegated its statutory authority; (2) Renner executed the contract
without ratification by the board; and (3) the contract does not meet requirements for
grant agreements.

{151} Evidence presented at the hearing on the rﬁotions for preliminary injunction
establishes the following. The April 2, 2008 announcement regarding the stimulus
proposal raised concerns for several board members. Indeed, one board member
testified that upon hearing the announcement, he immediately believed the stimulus
proposal would precipitate an imminent iegal dispute about whether the General
Assembly or the foundation had authority over the endowment fund. As such, prior to the
April 4, 2008 board meeting, that board member discussed with several other board
members the nature of the foundation, its legal status, and the effect that any subsequent
legislative and/or legal action might have on the board’s mission and fiduciary
responsibilities. Pursuant to those discussions, that board member informed Renner and
several other board members that he would propose at the April 4, 2008 meeting that the
board transfer money from the endowment fund to an outside entity for use in tobacco
prevention and cessation. _

{152} in the meantime, on April 2, 2008, Renner left a voicemail message with
Susan Walker, the assistant attorney general who represented the foundation, requesting
legal advice related to the stimulus proposal. Renner testified that his voicemail message
described the legal questions at issue and informed Waiker that he needed her legal
advice for the board's April 4, 2008 meeting. Due to concerns about the attorney

general's dual representation of parties with potentially conflicting claims to the monies in
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the endowment fund, Renner also requested that the Attorney General appoint speciat
outside legal counsel for the foundation.
{§53) Walker, who was out of the state on business, did not respond to Renner's
" voicemail message; however, she informed Britt Strottman, another assistant attorney
general, of Renner's requests and asked her to notify senior management in the Attorney
General's office. On April 3, 2008, Stroftman left a voicemnail message with Renner stating
that the Attorney General was presently engaged in an important meeting to discuss the
issues raised by Renner. Strottman requested that Renner set forth the foundation's
“requests for legal advice in writing and indicated that an assistant attorney general would
contact him before the board's April 4, 2008 meeting.

{54} Renner unsuccessfully attempted to retum Stroftman's call after office hours
on April 3, 2008. Pursuant to Strofiman's request, Renner prepared a letter to the
Attorney General, describing the issues about which the board requested advice. Due to
time constraints, Renner was unable to deliver the letter to the Attomey General's office
that day; accordingly, he resolved to present it to an assistant attorney general at the
board meeting the next day.

{55} At the time the board convened its April 4, 2008 meeting, the Aftorney
General's office had not provided a substantive response to the legal questions posed by
Renner, nor had it appointed special counsel for the board. Renner testified that although
Walker had previously informed him that she could not attend the meeting due to a work
conflict, and that he had not expressly requested that another assistant attorney general
attend in her place, he fully expected an assistant attorney general to attend the meeting,

as one routinely attended board meetings, particularly when there were legal issues to
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discuss. However, no one from the attorney general's office attended the meeting.
Although Renner and the board members expressed concern about the absence of legal
counsel, no one called the attorney general's office to request that a lawyer attend the
meeting. Moreover, Renner testified that the board members discussed, but rejected, a
suggestion that the board convene a special meeting when an assistant attorney general
could be present.

{§is6} The official minutes from the April 4, 2008 board meeting reflect that shortly
after the meeting convened, the board chairman explained that the board needed to go
into executive session to discuss legal issues related to the events surrounding the
endowmnent fund. Following this announcement, one of the board members moved to go
into executive session "to consider confidential legal matters." The motion passed by
unanimous roll call vote.

{457} During the executive session, the board discussed several issues,
including: (1) whether the board or the General Assembly had legal authority over the
endowment fund; (2) whether the endowment fund constituted a trust for the benefit of
Ohio smokers; (3) whether to transfer funds from the endowment fund to an outside
entity, and, if so, the amount of funds to transfer and the potential recipients of the
transferred funds; (4) the altematives for legal action against the General Assembly to
protect the endowment fund; {(5) the board's obligation as fiduciaries of the endowment
fund; (6) the potential conflict of interest as to the Attorney General and the need for
independent outside counsel; (7) the likelinood of "imminent” liigation with the Governor
and General Assembly if the board transferred endowment fund monies to an oulside

entity; and (B) the authorization of Renner to cary out the transfer.
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{958} Upon conclusion of the executive session, the board returned to the public
portion of the meeting. According to the official meeting minutes, the board chairman
thanked the board for the two-hour discussion that occurred in executive session.
Thereafter, one of the board members moved to request the Attorney General "to appoint
special legal counsel to represent the Ohio Tobacco Use Prevention and Control
foundation to utilize the foundation endowment dollars as intended in Ohio Revised Code
183." Discussion refated to the appointment of special counsel lasted approximately ten
minutes. Following a vote, the "special counsel” resolution passed 13-1.

{159} Immediately following the “special counsel” vote, another board member
made the following motion: “to authorize the transfer of $190,000,000 from the Tobacco
Use Prevention and Control foundation endowment fund to one or all of three
organizations equally: Campaign for Tobacco Free Kids, American Legacy foundation,
Ohio Hospital Association for Healthy Communities foundation, to carry out the mission of
the Ohio Tobacco Prevention foundation and fulfil the board's fiduciary duties. In
addition, to authorize the Executive Director, Michael Renner, to do all things necessary
and prudent to carry out the transfer and to alter distribution if safisfactory contractual
agreements cannot be reached with one or more of the organizations." The board
adopted the transfer resolution by a vote of 10-4 without discussion.

{{60} After the board meeting, Renner contacted all three organizations named in
the resolytion. Legacy was the only organization able to respond within the foundation's
time framé and willing to enter into a contract in connection with the transfer.

{{61} Thereafter, on April 8, 2008, Renner, pursuant to the authority granted him

by the board's transfer resolution, executed a contract with Legacy on behalf of the
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foundation, whereby, in return for the foundation's transfer of $190 million from the
endowment fund to Legacy, Legacy corhmitted to utilize those funds in connection with
smoking cessation and prevention programs. Renner testified that prior to executing the
contract, an assistant attorney general reviewed and "signed off' on the contract. {(Depo.
97)

{9162} Under the terms of the contract, Legacy agreed to: (1) focus use of the
funds upon Ohio populations; (2} prepare a pian, consistent with that of the foundation, to
reduce tobacco use by Ohioans, targeting particular groups; and (3} carry out, or provide
funding for private or public agencies to carry out, research and programs related to
tobacco prevention and cessation, and to that end, establish an objective process to
determine what research and program proposals to fund. After executing the contract,
Renner delivered a letter on behalf of the foundation to the state treasurer, requesting that
the treasurer disburse and transfer $190 million of the endowment fund to Legacy.

{§63} Legacy contends that the trial court eroneously concluded that the contract
between it and the foundation is invalid and unenforceable as a result of the board's
noncompliance with R.C. 121.22, Ohio's Open Meetings Act. More particularly, Legacy
challenges the trial court's findings that the board violated R.C. 121.22 by failing o state a
proper legal basis under R.C. 121.22(G) fo convene in executive session and by
deliberating in executive session upon matters it was required to discuss in open session.

{64} Ohio's Open Meetings Act "is to be Iiberéliy construed to regquire a public
body at ali times to take official action and conduct deliberations upon official business in
meelings open to the public. R.C. 121.22(A). Hs pumpose is to assure accountability of

elected officials by prohibiting their secret deliberations on public issues." Stafe ex rel.
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Cincinnati Enquirer v. Hamilfon Cty. Commrs. (Apr. 26, 2002), 1st Dist. No. C-010605,
citing State ex rel. Cincinnati Post v. Cincinnati, 76 Ohio St.3d 540, 544, 1996-Ohio-372.
If specific procedures are followed, public officials may discuss certain sensitive
information in a private executive session from which the public is excluded. R.C.
121.22(G) lists the seven matters that a public body may consider in executive session.
A public body may convene in executive session only after a motion and vote that
specifically identifies the permissible topic. R.C. 121.22(G); State ex rel. Long v. Council
of the Village of Cardington, 92 Chio St.3d 54, 59, 2001-Ohio-130 (If a public body
decides to conduct an executive session, the public body must specify in its motion those
matters that it will discuss in thé executive session.). The executive session may then be
held “for the sole purﬁose of the consideration of' one of the enumerated exceptions.
R.C. 121.22(G).

{565} Legacy contends that the motion to enter executive session stated a proper
basis under R.C. 121.22(G)(3), which pemnits executive session for the purpose of
conducting “conferences with an aftorney for the public body conceming disputes
involving the public body that are the subject of pending or imrminent court action." We
note, initially, that the motion does not mention conferencing with legal counsel for the
board. Further, pursuant to R.C. 109.02, the Attorney General is legal counsel for all
state agencies, including the board. Legacy concedes that no assistant attorney general
attended the April 4, 2008 board meeting. Legacy contends, however, that Renner, a
licensed aftorney and the board's Executive Director, attended the meeting and provided
legal counsel to the board; accordingly, Legacy argues, Renner acted as the "attorney for

the public body," and, thus, the R.C. 121.22(G)(3) exception applies. We disagree.
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{j66} Several board members testified that in the absence of an assistant
attorney general, the board questioned Renner and three of the board members, all of
whom are licensed attorneys in Ohio, about the legal matters at issue and that the four
attorneys responded to the board's questions utilizing their legal training and expertise.
However, Renner, as well as several board members, testified that all four attorneys
expressly stated that their responses were not made in any official capacity as the board's
attorneys. In addition, several board members testified that they did not believe that
Renner or the three attorney board members acted as legal counsel for the foundation.
The four attorneys, including Renner, testified that they did not consider themselves to be
aitorneys for the board.

{67} Chio law establishes that board members or employees who happen to be
attorneys are not the “attorney for the public body” contemplated by R.C. 121.22(G)(3).
Awadalla v. Robinson Memorial Hosp. (June 5, 1992), 11th Dist. No. 91-P-2385 {meeting
minutes reflect attorney board member Stephen Colechhi was designated as Senior Vice
President; accordingly, the evidence did not support an argument that he served as the
hospital's attorney); /n re Smith (May 15, 1981), 6th Dist. No. CA-90-11. (R.C.
121.22(G)(3) did not apply because the county prosecutor, who was the attorney for the
public body, was not present at the meeting).

{968} Legacy contends that Awadalla was superceded by the Chio Supreme
Court's decision in Sfafe ex rol. Leslie v. Ohio Housing Finance Agency, 105 Ohic St.3d
261, 2005-Chio-1508. Legacy's contention is without merit, as Leslie considered a
narrow, unrelated issue; that is, whether the aftorney-client privilege exists between a

state agency and its in-house counsel when that counsel is not an assistant attormey
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general. The court held that those communications are privileged. 1d. at §36. Leslie did
not expressly or implicitly overrule Awadalla, Indeed, the court did not mention either
Awadalla or the Open Meetings Act. Finally, Lesfie does not stand for the proposition that
an Executive Director or board member who is also an attorney can serve as the attormey
for a board wfor purposes of discussing "pending or imminent court action” in executive
session.

{g69} Here, the board's official meeting minutes and the testimony of several
board members demonstrates that Renner was present at the board meeting in his
capacity as Executive Director, not as the board's attorney. Because the evidence does
not support the argument that neither Renner nor any of the other attorneys present at the
meeting were acting as legal counsel for the board, the trial court correctly found that the
board did not convene in executive session to confer with "an attorney for the public
body."

(70} Secondly, the motion does not cite "pending or imminent court action” as
the reason for entering executive session. Rather, the motion states only that executive
session was required "to consider confidential legal matters." The term "confidential legal
matters" encompasses a myriad of subjects which may or may not be related to, or result
in, court action. A finding that this statement was sufficient to satisfy the notice
requirement of R.C. 121.22(G)(3) would render the express requirement that the matters
the board intended to discuss in executive session were the subject of “pending or
imminent court action” meaningless. Thus, we conclude that a reference to "confidential

legal matters" is insufficient to satisfy the notice requirement of R.C. 121.22(G)(3).
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{§71} Moreover, even if the board properly convened in executive session and
discussed issues that may have qualified as discussions related to "imminent court
action” if the board's attorney had been present, the board's discussions went well
beyond this subject matter to basic policy decisions facing the boarg—topics that should
have been discussed in open session. A resoclution is invalid unless adopted in an open
meeting of the public body. R.C. 121.22(H). Additionally, “[a] resolution, rule, or formal
action adopted in an open meeting that results from deliberations in a meeting not open to
the public is invalid unless the deliberations were for a purpose specifically authorized in
division {G) * * * and conducted at an executive session held in compliance with this
section.” id. As noted previously, the board discussed at length whether to transfer
money from the endowment fund to an outside entity, the amount of funds to transfer, and
potential recipients of the transferred funds. We do not agree with Legacy's contention
that all these topics were inextricably entwined with the subject of imminent litigation.
Assuming arguendo that the board's discussions about transferring funds to an outside
entity qualified as related to “imminent court action,” the board's specific discussions
regarding the amount of funds to transfer and to whom to transfer the funds were not
related to such court action and thus were required to be held in open session.

{72} " 'Deliberations’ involve more than information-gathering, investigation, or
fact-finding." Springfield Loc. School Dist. Bd. of Edn. v. Ohio Assn. of Pub. School Emp.,
Loc. 530 (1995), 106 Ohic App.3d 855, 864, citing Holeski v. Lawrence (1993), 85 Ohio
App.3d 824, 829. Deliberations involve the weighing and examining of reasons for and
against a course of action. Id., citing Webster's Third New International Dictionary (1861),

506. See also Thiele v. Harris (June 11, 1886), 1st Dist. No. C-860103 ("[Alfter a public
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body has cbtained the facts, it deliberates by thoroughly discussing all of the factors
invoived, carefully weighing the positive factors against the negative factors, cautiously
considering the ramifications of its proposed action, and gradually arriving at a proper
decision which reflects this legislative process.” (Emphasis sic.)). "Deliberations involve a
decisional analysis, i.e., an exchange of views on the facts in an attempt fo reach a
decision." Piekutowski v. S. Cent. Ohio Educ. Serv. Ctr. Governing Bd., 161 Ohio App.3d
372, 379, 2005-Ohio-2868. While it is permissible for a public body to gather information
in private, a public body cannot deliberate privately in the absence of specifically
authorized purposes. 1d.

{73} Having reviewed the evidence in the record, it is clear that the board
deliberated during the executive session on the issues of the amount of the endowment
fund to transfer and to whom to transfer the funds. Indeed, several board members
testified that the board took a straw poll during the executive session concerning the
proposal to transfer $190 million to one or more of three outside entities. Renner testified
that all the board members were asked to state their opinions on the transfer motion. In
addition, several board members testified that a consensus formed during the executive
session in favor of adopting the proposal set forth in the transfer resolution. The record
indicates that there was absolutely no discussion by the board about the transfer
resolution in the public session. Specifically, as previously noted, the meeting minutes
indicate that following the motion and vote on the “special counsel” resolution, one of the
board members immediately moved to transfer $190 million of the endowment fund to
one or more of the three entities discussed in executive session. At least two board

members testified that there was no discussion on the motion during the public portion of
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the meeting, Given the absence of any public discussion by the board about the specifics
of the transfer resolution, it is reasonable to conclude that the board's discussion
regarding the amount and potential recipients of the transferred funds occurred during the
executive session.

{174} However, evidence that a public body deliberated on a public issue in
executive session does not automatically result in invalidation of a resolution. "Besides
the act of deliberation, there must be proof of causation." Sprngfield Loc. School Dist.
Bd. of Edn., supra. Thus, there must be evidence in the record that the public body
arrived at its decision on the matter as a result of the nonpublic deliberations. Id, at 863-
64. Here, the meeting minutes reflect that the board did not discuss the transfer
resolution in open session. At least one board member testified that the transfer motion
made in open session resulted from discussions held during executive session.
Accordingly, we agree with the trial court's finding that the board violated R.C. 121.22 by
deliberating in executive session upon matters it was required to discuss in open session.

{175} Legacy claims, citing Jones v. Brooldield Twp. Trustees (June 30, 1995),
11th Dist. No. 92-T-462 and Roberto v. Brown Cly. Gen. Hosp. (Feb. 8, 1988), 12th Dist.
No. CAB7-06-009, that the Attorney General walved its right to assert an Open Meetings
Act violation by failing to send an assistant attorney general to the board meeting.
Neither case applies here. Jones involved board members using their own Open
Meetings Act violation to invalidate their own actions. Roberfo also involved bhoard
members seeking to invalidate their cwn board's action. Further, Roberio contained an
additional equitable component: Roberto had relied upon the allegedly invalid

employment agreement for five years. No such equivalent reliance exists here.
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{{76} As nated previously, the Open Meetings Act is designed to prevent public
officials from "meeting secretly to deliberate on public issues without accountability to the
public." Cincinnati Post at 544, As the Supreme Court of Ohio recognized: "One of the
strengths of American government is the right of the public to know and understand the
actions of their elected representatives. This includes not merely the right to know a
government body's final decision on a matter, but the ways and means by which those
decisions were reached.” White v. Clinton Cly. Bd. of Commrs., 76 Chio St.3d 4186, 419,
1996-Ohio-380.

{9177} After thoroughly reviewing the record, we conclude that the board viclated
R.C. 121.22 by improperly convening in executive session and by delfiberating upon
issues not raised in the motion to convene, and that the resolution resulted from those
nonpublic deliberations. Absent the transfer resolution, which is invalid as a result of the
Open Meetings Act violation, Renner lacked authority to enter into the contract with
Legacy. Accordingly, the contract between Legacy and the foundation is invalid and
unenforceable. Having concluded that the contract between the board and Legacy is
invalid and unenforceable as a result of the board's non-compliance with the Open
Meetings Act, we need not consider the trial cour's other reasons for finding the contract
unenforceable.

{{78} Given our conclusion that no contractual relationship exists between the
board and Legacy, Legacy's constitutional impairment of contract claim necessarily fails.
Accordingly, Legacy's cross-assignment of error is overruled,

{{79} For the foregoing reasons, appeliants’ first, third and fourth assignments of

error are sustained, their second assignment of error is moot, and Legacy's conditional
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cross-assignment of error is overruled. We affin the judgment of the Franklin County
Court of Common Pleas denying declaratory and injunctive relief to Legacy but reverse
the judgment granting declaratory and injunctive relief to appellees and remand these

matters to the trial court for further proceedings consistent with this decision.

Judgment affirmed in parl, reversed in part,
and matters remanded lo trial court.

McGRATH, SADLER and TYACK, JJ., concur.
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IN THE COURT OF COMMON PLEAS
- FRANKLIN COUNTY, OHIO

BOARD OF TRUSTEES OF THE
TOBACCO USE PREVENTION AND .
CONTROL FOUNDATION, ct al., . CASENO. 08 CV 005363
Plaintiffs, . JUDGREIAS e
- TUPERY APPEATA
Y.

KEVIN L. BOYCE,

TERHEL
s

TREASURER OF STATE, etal,, .

Defendants.

ROBERT G. MILLER, JR., et al.

Plaintiffs, . CASENO. 08 CV 07691
v. . JUDGE FAIS
STATE OF OHIO, et al.

Defendants.

FINAL JUDGMENT ENTRY

Following trial on the permanent injunction held June 1, 2009, and/based on the evidence
admitted at trial, the Court readopts and incorporates herein its Findings of Fact and Cd1101115i0ns
of Law in the Order Granting Preliminary Iﬁjunction, filed February 10, 2009, and expressly
finds that each fact set forth therein is supported by clear and convincing evidencé. The Court
acknowledges and reserves unto each paﬁy all objections to the extent the Court’s prior Findings
of Fact and Conclusions of Law are different than that party’s proposed Findings of Fact and

Conclusions of Law ﬁied on July 3, 2008.
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FINDINGS OF FACT

In addition to the Court’s previous Findings of Fact that are incorporated hercin, the
Court finds that the following facts have been proven by clear and convincing evidence:

L The Amended Complaing

224, Plaintiffs Robert G. Miller, Jr. and David Weinmann, in their Amended
Complaint filed March 3, 2009, allege that Substitute ILB. 344 and Amended S.B. 192 of the
127th General Assembly not only violate the Contracts Clauses of the United States Constitution,
Art. 1, § 10, and -the Ohio Constitution, Art. II, § 28, but also retroactivclj' impair substantive
rights in violation of .the Retroactivity Clause of the Ohid Constitution, Art. I, § 28, by
purporting to liquidate the Ohié Tobacco Use Prevention and Control Endowment Fund (the
“Endowment Fund”) and divert those monies to the Jobs Fund for the Stimulus Proposal (as

defined in the Court’s February 10, 2009 Order).

1L The State’s Funding Of The Trust

225.' In ZOOO,Ithe General Assembly appropriated $234,861,033 of tobacco settlement
payments to a fund controlled by the Director of the Ohio Department of Health (“ODH”) for
fiscal year 2001. [State Ex. G, Am. Sub. S.B. 192, § 6] That legislation further states: “The
Director of Health shall disburse moneys appropriated in this appropriation ilem to the Tobacco
Use Prevention and Control Endowment Fund created by section 183.08 of the Revised Code to
be used by the Tobacco Use Prevention and Control Foundation to carry out its duties.” [State
Ex. G, Am. Sub. $.B. 192, § 6] In accordance with this legislation, the State in fact disbursed the
previously appropriated monies to the Endowment Fund outside the state treasury. [Hearing Tr.,

Vol. 1, at 115-16 (Renner)]
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226. The General Assemblsr and the State plainly intended to create the Endowment
Fund (the “Trust™) as an irrevocable trust by enacting RC 183.07 and 183.08 without i‘eserving
any right to revoke the Trust; by expressly establishing the Endowment Fund outsiac the state
treasury; by expressly designating the Ohio Tobacco Use Prevention and Control Foundation
(the “Foundation™) as “trustee” of the Eﬁdowment Fund; by providing the Foundation with
fiduciary responsibilities and control over the Fund; by specifying by statute the intended
beneficiaries of the Trust (Ohio’s youth and tobacco users); and by making completed,
anconditional transfers of monies into the Endowment Fund (subsequent to, and as distinguished
from, the General Assembly’s prior appropriations to ODH for tobacco cessafion purposes).
[State Ex. G, Am. Sub. S.B. 192, § 6] [Hearing Tr., Vol. 1, at 73-76 (Crane)] [Hearing Tr., Vol.
11, at 12-13 (Renner)]

IIT.  Undisputed Evidence Shows That The State Ias Less Drastic Alternatives To Serve
The State’s Parpose

227.  As this Court previously found in its Order Granting a Preliminary Injunction, and
in connection with Plaintiffs’ claims that H.B. 544 violates the Contracts Clauses of the United
States Constitution, Art. I, § 10, and the Ohio Constitution, Art. I, § 28: “The State has
reasonable and equally effective alternative means of funding $230 million for the Stimulus
Proposal and achieving the stated purposes of the Stimulus Proposal without the need to divert
monies from the Endowment Fund. [Hearing Tr., Vol. III, at 81-86 (Proctor)] The State could
ﬁind the $230 million portion of the Stimulus Proposal that HB 544 seeks to take from the
Endowment Fund by thé issuance of general obligation bonds — the same method by which
Governor Strickland proposed on February 6, 2008 to fund $1.5 billion of the jobs stimulus
package — without diverting any monies from the Endowment Fund.” [Hearing Tr., Vol. 1il, at

75-86 (Proctor)] [PL Exs. 11, 12, 24]
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228.  After the preliminary injunction hearing in early June 2008 in this case, another
law went into effect that purports to further appropriate the mbnies that, pursuant to H.B. 544,
were to be t;‘ansferred from the liquidaied Endowment Fund to the Jobs Fund. Am. Sub. H.B.
554, effective June 12, 2008, purports to appropriate $150 million over a three-year period from
the y'et-tovbe—funded Jobs Fund to new biomedical and bioproducts programs in Ohio. [6/1/09
Hearing Tr., at 13, 24-25, 29 (Griffin)]

229, Yet, the depletion of the Endowment Fund 1s not necessary to achieve the goals of
the Stimulus Proposal or creating Ohio jobs, whether through the biomedical and bioproducts
programs or otherwise. As the Court previously found, diversion of the Endowment Fund
monies is not necessary when there is a less drastic alternative ﬁ) serve the State’s goal of
creating Ohio jobs. Instead of offering evidence that the State is unable to create Chio jobs or
fund the new biomedical and bioproducts programs unless the Endowment Fund is liquidated,
the State’s witness, John Griffin, admitted that alternative sources of funding are, in fact,
available without the necessity of liquidating the Endowment Fund. Mr. Griffin merely focused
his testimony on the importance of creating Ohio jobs through the new biomedical and
bioproducts programs, not whether the State has alternative means of cfcating Ohio jobs or
funding those programs without liquidating the Endowment Fund. [6/1/09 Hearing Tr., at 13-14
(Griffin)]

230. The State still does not contest the credible testimony of Allen Proctor, a public
finance and budgeting expert, that HLB. 544’s depletion of the Endowment Fund is not necessary
because there is an equally effective, less drastic alternative to serve the State’s goal of creating
jobs in Ohio: the State’s issuance of general obligation bonds. [Hearing Tr., Vol. III, at.?5~86]

[PL Exs. 11, 12, 24]
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231. In fact, the State’s witness, Mr. Griffin, conceded at trial that Ohio’s new
biomedical and bioproducts programs could be funded through the State’s issuance of bonds:
Q:  And you are not aware of any constraints that would keep the State
of Ohio from issuing bonds to fund Ohio’s new biomedical and

bioproducts job stimulus programs, are you?

A: There is a five percent cap constitutional on debt from the State that
would be one constraint that we obviously would have to deal with.

Q:  And these programs could be funded within that cap, couldn’t they?

A Yes. '
[6/1/09 Hearing Tr., at 31-32 (Griftin)]

232.  Mr. Griffin also acknowledged that the federal government has now passed job
stimulus legislation that dwarfs Ohio’s Stimulus Proposal and related legislation. [6/1/09 Hearing
Tr., at 32-33 (Griffin)] See American Re@very and Reinvestment Act, Pub. L. No. 111-5, 98
Stat. 1861, 123 Stat. 115 (2009) (the “Federal Stimulus Program™). The State of Chio 1s
receiving $8,200,000,000 from the Federal Stimulus Program, which will save or create more
than 130,000 Ohio jobs. [Pl Ex. 28] [6/1/09 Hearing Tr., at 33-36 (Griffin)] In addition,
substantial other federal stimulus funds are directly available to Ohio companies, including Ohio
biomedical and bioproducts programs, for the purpose of creating Ohio jobs. [/d]

233, Mr. Griffin further testified that there arc a multitude of alternative funding

sources available for biomedical and bioproducts programs in Chio:

e Ohio’s Third Frontier Program has $700 million available for all phases of Ohio
biomedical and bioproducts programs. [6/1/09 Hearing Tr., at 29-31 (Griffin)]

¢ Ohio is receiving $96 million of federal stimulus funds for its energy program, which
provides funding for development of bioproducts. [Id. at 37-41] [P1. Exs. 29, 30]

e The Federal Stimulus Program is providing $786.5 million for advanced research and
development of biofuels, which are bioproducts, including $480 million for
demonstration-scale biorefineries — the same types of biorefineries that Ohio’s
bioproducts program would be funding. [6/1/09 Hearing Tr., at 41-43 (Griffin)] [PL
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Ex. 31] These federal stimulus dollars are available to the same Ohio companies that
would be applying for funds from the Ohio bioproducts program. [6/ 1/09 Hearing
Tr., at 44 (Griffin)]

There is another $3.4 billion of federal stimulus funds available for biofuels
(bioproducts) programs. [/d. at 44-45] [Pl. Ex. 33]

The Federal Stimulus Program is providing a total of $10.4 billion for biomedical
research activities, including two separate grani programs currently providing a
combined total of $400 million for biomedical research and development, which 18
available to the State and Ohio biomedical and bioproducts companies. [6/1/09
Hearing Tr., at 45-46, 71-75 (Griffin)] [PL Exs. 35, 36, 37, 38]

Fven without the Federal Stimulus Program, the National Institute of Health and
National Science Foundation annually provides over $800 million to Ohio technology
companies, including those in the biomedical and bioproducts areas. [6/1/09 Hearing
Tr., at 52 (Griffin)]

The Federal Small Business Inmovative Research Program annually provides several
hundreds of millions of dollars to Ohio companies, including those in the biomedical
and bioproducts areas. [Jd. at 52-53]

The Ohio Venture Capital Authority has $150 million of financing available for Ohio
technology companies, including biomedical and bioproducts companies. [Id. at 53]

The Ohio Innovative Loan Program provides $20 million each year to Ohio
technology companies, including biomedical and bioproducts companies. [/d at 53-
54] :

The Ohio Thomas Edison Program provides $16 million of funding cach year for

Ohio technology companies, including biomedical and bioproducts organizations.
[/d. at 54]

The Ohio Entrepreneurial Signature Program has $60 million of funding available for
Ohio biomedical and bioproducts companies. [Id. at 54-35]

Ohio’s Advanced Energy Job Stimulus Program has $150 million of funding
available for advanced energy programs, which overlap with the proposed new Ohio
* bioproducts program. [/d. at 55-56]

The Ohio Research Commercialization Grant Program has $2 million of funding
available each year for Ohio biomedical and bioproducts programs. [/d. at 56-57]

The Federal Farm Bill, the Ohio Department of Development’s (“ODOD’s™) Chapter

166 Loan Program, ODOD’s Research and Development Loan Program, combined
with local property tax abatements, infrastructure assistance, and Third Frontier
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marketing assistance, provide two to three times the amount of funding for Ohio
biomedical and bioproducts programs than the amounts those programs were slated to
receive from the Endowment Fund — i.e., $300 to $450 million over the next three
years. [Id at 57-59] {Pl. Exs. 40, 41]

e The Ohio Technology Investment Tax Credit Program provides $2.5 million of
funding each year for Ohio technology companies, inciuding biomedical and
bioproducts programs. {/d. at 60]

e Private venture capital and equity investors provide an average of $180 million each
year for developing Ohio companies, including biomedical and bioproducts

companies. [/d. at 60-61]

e ODOD’s Economic Development Contingency Fund annually has §4 million, which
is available for Ohio biomedical and bioproducts programs. [/d. at 61]

234, In total, in addition to the State’s ability to issue bonds to fund job-creation
programs such as the new biomedical and bioproducts programs, the Federal Stimulus Program
and other exisﬁng govermment programs provide in excess of $4 billion of funding that is
available to biomedical and bioproducts programs in Ohio.

235. Many of these and other state and federal government programs overlap with
Ohio’s proposed new biomedical and bioproducts programs by providing hundreds of millions of
dollars of funding for the same stages of .the commercialization process that the new Ohio
programs were to be funding. {/d. at 62-71) [Pl Ex. 27, at pe. 2]

IV. Yrreparable Harm, Harm To Third Parties, and Public Interest

236.  Depletion of the Endowment Fund and discontinuance or reduction in the Ohio
" tobacco prevention and cessation programs funded by the Endowment Fund would cause
irreparable harm to Plaintiffs Miller and Weinmann, who rely on those programs to become and
remain tobacco free. [Hearing Tr., Vol. 1, at 146-48 (Weinmann)] [Hearing Tr., Vol. I, at 170

(Miller)]
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237. Depletion of the Endowment Fund, and discontinuance or reduction of the
tobacco prevention and cessation programs funded by the Endowment Fund, would result in a
substantial increase in tobacco-related premature death and disease in Ohio, [Hearing Tr., Vol. IL,
at 176-77, 204-06 (Healton)] [Pl. Ex. 18, Wewers Dep. at 26-27], and result in a substantial
increase in medical expense for both Ohioans and the State of Ohio for treatment of tobacco-
related disease., [Hearing Tr., Vol. II, at 206-07 (Healton)]

CONCLUSIONS OF LAW

In addition to the Court’s previous Conclusions of Law that are incorporated herein, the

Court makes the following Conclusions of Law:

V. Standing For Amended Complaint

238, In addition to the .Court’s priér determinations as to why Plaiﬁtiffs Miller and
Weinmann have standing to bring this action, they have standing to pursue the ¢claims in their
Amended Complaint for another reason. As actual participants in the tobacco cessation
programs funded by the Endowment Fund, Plaintiffs Miller and Weinmann are specifically
identifiable beneficiaries of the Trust. Thus, they have standing under the Ohio Trust Code to
bring this action to prevent the State’s attempt to terminate the Trust. R.C. 5804.10(B), read in
conjunction with R.C. 5804.13, expressly states that a “beneficiary may commence a proceeding
to ... disapprove a proposed ... termination” of a charitable trust.

VI. . Perinanent Injunction Standards

239.  “Injunctive relief is warranted when a statute is unconstitutional, enforcement will
infringe upon constitutional rights and cause irreparable harm, and there is no adequate remedy

at law.” United Auto Workers, Local Union 1112 v. Philomena, 121 Ohio App. 3d 760, 781
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(10th Dist. 1998). See also Franklin County Dist. Board of Health v. Paxson, 152 Ohio App. 3d
193, 4 25 (10th Dist. 2003).

240. A trial court’s issuance of a permanent injunction is particularly warranted where,
as here, the moving party not only prevails on the merits under substantive law and shows an
* impending threat of irreparable harm, but also shows that (i) the harm outweighs any injury that
the injunction may iuﬂict on the other party, and (i) the injunction would serve the public
interest. See Paxson, 152 Ohio App. 3d at § 25 (injunctive relief involves balancing of equities).

VII. Plajntiffs Prevail On The Merits

n41. Plaintiffs Miller and Weinmann prevail on the merits of the substantive law
because they have establishéd, by clear and convincing evidence, that H.B. 544 not only violates
the Contracts Clauses of the United States Constitution, Art. [, § 10, and the Ohio Constitution,
Art, 11, §.28, but also violates the Retroactivity Clause of the Ohio Constitution, Article II, § 28,
by retrospectively impairing Plaintiffs’ pre-existing substantive rights, imposing new substantive
burdens, and disabling the Trust and its tobacco prévention and cessation programs.

247,  While the State, under the Contracts Clauses of the federal and state
Constitutions, may impair a contractual obligation if it is necessary to serve an important State
purpose, there is no such necessity exception for the enactment of retroactive laws. The
Retroactivity Clause of the Ohio Constitution, Article 11, § 28, states: “The general assembly
shall havé no power to pass retroactive laws...” A new statute that expressly applies
‘retroactively is unconstitutional if it impairs or affects substantive, as opposed to merely
remedial, rights. Van Fossen v. Babcock & Wilcox Co., 36 Ohio St. 3d 100, 106-07 (1988).
Accord: Smith v. Smith, 109 Ohio St. 3d 285,. 1 6 (2006) (“[a] statute that applies retroactively

and that is substantive violates Section 28, Article II of the Ohio Constitution™).
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743 An unconstitutional substantive law is “[e]very statute which takes ‘away or
impairs vested rights acquired under existing laws, or creates a new obligation, imposes a new
duty, or attaches a new disability, in respect to transactions or considerations already past....”

Van Fossen, 36 Ohio St. 3d at 106, quoting Cincinnati v. Seasongood, 46 Ohio St. 296, 303

-(1889). Accord: Smith, 109 Ohio St. 3d at § 6 (a statute is substantive where it “impairs vested

rights, affects an accrued substantive right, or imposes new or additional burdens, duties,
obligations, or liabilities as to a past transaction”); State v. Walls, 96 Ohio St. 3d 437, at § 9
(2002) (it is “settled in Ohio that a statute runs afoul of [the prdhibition in Section 28, Article I
of the Ohio Constitution against retroactive laws] if it takes away or impairs vested rights
acquired under existing laws”).

244, Conversely, “remedial laws are those affecting only the remedy provided,” such
as “laws which merely substitute a new or more appropriate remedy for the enforcement of an
existing right.” Van Fossen, 36 Ohio St. 3d at 107.

245. This Court undertakes review of ILB. 544 mindful of the presumption of the
constitutionality of legislative enactments. Yet, there can be no reasonable doubt that ILB, 544
violates the Retroactivity Clause of the Ohio Constitution, Art. II, § 28.

246. H.B. 544, on its face, applies retrospectively to the pre-existing Trust. Section 4
of H.B. 544 expressly directs the Treasurer to liquidate the entire Endowment Fund, which has
existed for more than eight years:

“Notwithstanding any provision of law to the contrary, on the effective
date of this section, the Treasurer of the State shall liquidate the Tobacco
Use Prevention and Control Foundation Endowment Fund created by
section 183.08 of the Revised Code in a prudent manner. The Treasurer
of State shall deposit into the state treasury to the credit of the Tobacco
Use Prevention Fund (Fund SBXO), which is hereby created, the lesser

of $40 million or 14.8 per cent of the proceeds from the liquidation. The
Treasurer of State shall deposit the remaining proceeds from liquidation
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info the state treasury to the credit of the Jobs Fund (Fund 5Z30), which
is hereby created.”

247,  Thus, H.B. 544 expressly applies restrospectively, just like the staﬁte in Van
F ossen, whete the Supreme Court held that a new statute “clearly expressed legislative intent”
that it be applicd retrospectively because it applied to cases existing on its. effective daté
“notwithstanding any provision of any prior statute or rule of law.” 36 Ohio St. 3d at 106.

248. H.B.5441s aiso clearly substantive, not remedial. By liquidating the Endowment
Fund and attempting to divert those monies to the Jobs Fund, F.B. 544 impairs the substantive
and vested trust rights and interests of Plaintiffs Miller and Weinmann and the other actual Ohio
beneficiaries of the Trust and the Trust corpus, the Endowment Fund. H.B. 544 also
substantively imposes new burdens on — indeed, disables — the Trust, the tobacco prevention and
cessation programs -it funds, and the Ohio tobacco users participati'ng in those programs,
including the individual Plaintiffs. Bank One Trust Co., N.A. v. Reynolds, 173 Ohio App. 3d 1,
19 19-27 (2007) (holding that new statule, which retroactively impaired a beneficiary’s trust
interests, violated Art. II, § 28 of the Ohio Constitution because the statute imposed a new
burden on substantive rights).

249,  The Ohio Supreme Court holds that “[tjhe charitable purpose of a charitable trust
becomes vestéd in use or enjoyinent at the time of the creation of the equitable duty of the
person, by whom the property is held, to deal with such property for such charitable purpose,
whether actual enjoyment by the beneficiaries of the charitable trust is present or [in the] future.”
Brown v. Buyer’s Corp., 35 Ohio St. 2d 191, 196 (1973). When such a duty by the trustee is
created, the right of usc and enjoyment of the trust for charita-ble purposes becomes “fixed and

irrevocable.,” Id
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250. The right of use and enjoyment of the Endowment Fund for purposes of reducing

tobacco use by Ohioans became vested, and thus fixed and irrevocable, more than eight years

~ ago, when the State funded the Trust and imposed a fiduciary duty upon the Ohio Tobacco Use

Prevention and Control Foundation, as trustee, to carry out and fund tobacco use prevention and

cessation programs and related research in Ohio. R.C. 183.07 and 183.08.

251. Plaintiffs Miller and Weinmann therefore have prevailed on the merits in
establishing that H.B. 544 retroactively impairs substantive and vested trust rights in violation of
the Ohio Constitution, Art. II, § 28.

252. ‘The prohibition under Ohio Constitution, Art. 1I, § 28 against retroactive,
substantive laws is absolute. The General Assembly cannot pass retroactive, substantive laws

even if there is purportedly an important public purpose for doing so. The State cites no law to

the contrary.

953, To the extent that Amended S.3. 192, prior to its repeal on May 6, 2008,
purported to liquidate the Endowment Fund and divert its monies elsewhere, Amended 8.B. 192
is also unconstitutional and of no legal effect for the same reasons.

VII. Irreparable Harm

954. There is clear and convincing evidence that, absent permanent injunctive relief,
Plaintiffs Miller and Weinmann, as well as the other Trust beneficiaries who actually were
participating in the tobacco prevention and cessation programs funded by the Endowment Fund,
will immediately suffer irreparable harm resulting from depletion of the Endowment Fund and
the discontinuance or reduction of the programs on ﬁrllich they rely io become and remain

tobacco free. These Plaintiffs have no adequate remedy at law.
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CIX. No Harm To The State, Harm To Third Parties, And Public Interest

255,  The harm that would be suffered by the individual Plaintiffs and the other, third-
party Trust beneficiaries if permanent injunctive relief is not granted far outweighs any harm to
the State if injunctive relief ié granted. Enjoining the enforcement of an unconstitutional statute
does not harm the State. Moreover, no harm will result from granting injunctive relief because
the State has other, equally effective alternative means of achieving its statv;:d purpose of cfeaiing
Ohio jobs without depleting the Endowment Fund.

256. Granting permanent injunctive relief actually benefits the State and the public by
permitting the Endowment Fund monies to continue to be used to carry out life-saving tobacco
prevention and cessation programs in Ohio, which al‘so reduces the State’s cost of providing
health care to its citizens.

X. Plaintiffs Miller And Weinmann Are Entitled To Final Declaratory And Injunciive
Relief

257. Based on the Findings of Fact and Conclusions of Law set forth herein, as well as

“the Cowrt’s readopted Findings of Fact and Conclusions of Law in its February 10, 2009 Order

Granting Preliminary Injunction, Plaintiffs Miller and Weinmann are entitled to a final judgmeﬁt

declaring that thbse portions of HL.B. 544 and Am. S.B. 192 that purport to (i) liquidate or

transfer the monies from the Endowment Fund or (ii) terminate the Trust or revoke its terms,

violate the Retroactivity Clause of the Ohio Constitution, Art. II § 28, and thus are void ab initio,
invalid, and unenforceable. |

258. Based on the Findings of Fact and Conclusions of Law set forth herein, as well as

the Court’s readopted Findings of Fact and Conclusions of Law in its February 10, 2009 Order

Granting Preliminary Injunction, Plaintiffs Miller and Weinmann arc entitled to a final judgment

declaring that those portions of H.B. 544 and Am. S.B. 192 that purport to (i) liquidate or
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transfer the monies from the Endowment Fund or (ii) terminate the Trust or revoke its terms, also
violate the Contracts Clauses of the United States Constitution, Art. I, § 10, and the Ohio
Constitution, Art. I, § 28, and thus are void ab initio, invalid, and unenforceable.

259. Tor all of these reasons, Plaintiffs Miller and Weinmann arc entitled to a
permanent injunction, protecting the Endowment Fund and enjoining all Defendants and their
agents from enforcing, implementing, or otherwisg acting on the invalid provisions of H.B. 544
and Am. S.B. 192.

XI. Order Of The Court

For the reasons stated in the Court’s Findings of Fact and Conclusions of Law, FiNAL
J UDGMENT is hereby entered as follows:

(A) Judgment is entered against Intervening Plaintiff American Legacy Foundation
(“Legacy™ and in favor of Defendants State of Ohio, Attorney General of the State of Ohio,
Treasurer of the State of Ohio, Ohio Department of Health (“ODH”) and its Director Alvin D.
Jackson, and Cross-Claim Defendant Tobacco Use Prevention and Control Foundation and
Board of Trustees (the “Foundation™), on Legacy’s claims for declaratory and injunctive relief, |
hecause the $190 million contract between Legacy and the Foundation, dated April 8, 2008, is
not valid or enforceable.

(B)  Judgment is entered in favor of Plaintiffs Robert G. Miller, Jr. and David W.
Weinmann and against Defendants State of Ohio, Ohio Attorney General, Ohio Treasurer of
State, and ODH and its Director Alvin D. Jackson, on the claims of Plaintiffs Miller and
Weinmann for dcciaratory and injunctive relief as follows:

(a) Those portions of Substitute H.B. 544 and Amended 8.B. 192 of the 127th

General Assembly that purport to (i) liquidate or transfer the monies from the Ohio Tobacco Use
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Prevention and Control Endowment Fund (the “Endowment Fund” or “Trust”), or (ii) terminate
the Trust or revoke its terms, clearly violate the Retroactivity Clause of the Ohio Constitution,
Aﬁ. 11 § 28, and the Contracts Clauses of the United States Constitution, Art. I, § 10, and the
Ohio Constitution, Art. 11, § 28, and, thus, are void ab initio, invalid, and unenforceable.

(b)  Defendants State of Ohio, the Treasurer of the State of Ohio, the Attorney
General of the State of Ohio, ODH and its Director Alvin D. Jackson, and each of their
successors in office, as well as all other officials, agents and representatives of the State of Ohio,
and anyone acting in concert with them or on their behalf, are hereby permanently enjoined
from: (i) enforcing, implemenﬁiﬁg, or otherwise acting on any provision of H.B. 544 or Am.
S.B. 192 relating to the Endowment Fund or purporting to terminate the Trust or revoke its
terms; (ii) terminating or seeking to terminate the Trust; and (iii) using, expending, disbursing,
appropriating, transferring, liquidating, diverting, or otherwise removing the monies and other
assets of the Endowment Fund for any purpose except as set forth in subparagraph 2(c) below.
All actions, orders, directives, instructions or other state actions that purport to enforce or take
anj' action relating to, or in reliance on, those invalid provisions of I1.B. 544 and Am. S.B. 192,
are hereby rendered void, ineffective and permanently enj oined.

(c) All assets, investments, funds, proceeds, monies or other amounts that are
in the Endowment Fund shall remain in the Endowment Fund, which shall be in the custody of
the Treasurer of the State of Ohio but “shall not be a part of the state treasury,” gnd shall not be
subject to control, appropriation, or reappropriation by the General Assembly; provided,
however, that, as done previously in this case, any party, pending appeal of this judgment or
thereafter, may apply to the Court for use or disbursement of monies in the Endowment Fund

solely for the purpose of reducing tobacco use by Ohioans by carrying out, or providing funding
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for private or public agencies to carry out, research and programs related to tobacco use
prevention and cessation, in accordance with the original terms of the Trust. No assets,
investments, funds, proceeds, monies of other amounts that are in or derived from the
Endowment Fund shall be used, expended, disbursed, appropriated, transferred, liquidated,
diverted, or otherwise removed for any other purpose.

(C) Thesé. consolidated actions are hereby terminated, except that this Court retains
continuing jurisdiction to enforce this order, protect the assets of the Trust and oversee its
administration.

(D)  All objections and rights of appeal are reserved to each of the parties to the extent
that this final judgment is incénsistent with each respective party’s proposed Findings of Fact

and Conclusions of Law previously filed in this case.

(E)  The partics shall equally pay all costs. - -
IT 1S SO ORDERED. '/\

o PARTUDOE S
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IN THE COURT OF COMMON PLEAS FRANKLIN COUNTY, OHIO

CIVIL DIVISION

BOARD OF TRUSTEES OF THE

TOBACCO USE PREVENTION AND : :

CONTROL FOUNDATION, et al., . CASENO. 08 CV 005363
Plaintiffs, . JUDGE FAIS

V.

KEVIN L. BOYCE,

TREASURER OF STATE, et al.,
Defendants.

ROBERT G. MILLER, IR, et al.
Plaintiffs, . Case No. 08 CV 07691

v. | . JUDGEFAIS
STATE OF OHIO, et al.

Defendants.

ORDER GRANTING PRELIMINARY INJUNCTION

FINDINGS OF FACT

L Intreduction

1. Intervening Plaintiff the American Legacy Foundation (“Legacy”) and Plaintiffs
Robert G. Miller, Jr. and David Weinmann (collectively, “Plaintiffs”) seck a preliminary
injunction enjoining Defendant Kevin L. Boyce, Treasurer of State, Defendant Alvin D. Jackson,
Director and Ohio Department of Health, and Intervening Defendants State of Ohio and Ohio
Attorney General (collectively, the “State Defendants”) from acting under the provisions of

I1.B. 544, and its predecessor, Amended $.B. 192, to transfer monies from the Endowment Fund
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of the Ohio Tobacco Use Prevention and Control Foundation (“lFoundation”) to the “Jobs Fund.”
Legacy asserts it has a binding contract with the Foundation requiring the transfer of $190
million of the Endowment Fund to it and that the provisions of H.B. 544 mandating transfer of
the same monies to the Jobs Fund constitutes an unconstitutional impairment of its contract
rights in violation of Art. 1, § 10 of the United States Constitution and Art. IT, § 28 of the Ohio
Constitution. Additionally, Legacy, Miller and Weinmann assert that the Endowment Fund is an
irrevocable trust established by the General Assembly for the benefit of Ohio smokers who seek
and need smoking cessation assistance and that H.B. 544 unconstitutionally impairs the vested
rights of those individuals who are the beneficiaries of the Endowment Fund, in violation of the
same constitutional prohibitions.

2. The State Defendants argue that Amended S.B. 192 has been repealed and has
no legal effect and that H.B. 544 preserves, and does not impermissibly impair, Legacy’s
contract rights., They also assert a broad range of challenges to Legacy’s condract, claiming it is
invalid under the Ohio Open Meetings Act, R.C. 121.22(H), and that even if it is not, it does not
consiitute an enforceable contract. As to the trust issue, the State Defendants dispute the slatus
of the Endowment Fund as a trust and challenge Miller’s and Weinmann’s standing to bring a
claim.

IL. The Parties

3. Legacy is a nonprofit corporation headquartered in Washington, D.C. Legacy
was founded in 1999 pursuant to the 1998 Master Settlement Agreement between the tobacco
industry and 46 states, including Ohio. [Hearing Tr., Vol. I, at 173 (Healton)] Legacy was

incorporated by the National Association of Attorneys General. Its eleven-member Board of
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Directors consists of two state governors, two state attorneys general, two state legislators, and
five medical and public health experts. [Hearing Tr., Vol. II, at 173-76 (Healton)]

4. Legacy’s mission is to build a world where young people rejéct tobacco and
anyone can quit. [Hearing Tr., Vol. II, at 174 (Healton)] Legacy is a national leader in funding
and carrying out research and programs for tobacco control, prevention, and cessation. [Renner
Dep. at 195-96] [Hearing Tr., Vol. I, at 96-98 (Crane)] [Hearing Tr., Vol. 11, at 106-07 (Renner)]

5. Plaintiff Robert G. Millc;r, Jr. resides in Toledo, Ohio. Mr, Miller, who is now
age 51, started smoking when he was 14 and has struggled 1o quit smoking since he was 28 years
old. Last year, he joined a tobacco prevention and cessalion program funded by the Foundation,
which cnabled him to quit smoking. After Mr. Miller stopped participating in the program, he
fell back into his prior habit of smoking two packs of cigarettes each day this past winter. Mr.
Miller therefore rejoined the tobacco cessation program this spring and was again able to quit
smoking. [Hearing Tr., Vol. II, at 160-70 (Miller)]

0. Plaintiff David Weinmann resides in Cleveland, Ohio. Mr. Weinmann started
smoking when he wﬁs 13 years old, became addicted, and was diagnosed with tongue cancer at
age 29. The cancer rapidly spread throughout his neck. Between 85% and 90% of these cancers
are caused by smoking. Mr. Weinmann joined a tobacco cessation program funded by the
Foundation in April 2007. The program helped save his life by helping him quit smoking. Mr.
Weinmann still struggles with wanting to smoke and seeks the continuation of tobacco cessation
programs in Ohio to help him stay tobacco free. [Hearing Tr., Vol. [, at 141-48 (Weinmann}]

7. Plaintiff Board of Trustees of the Foundation commenced this action on April 9,

2008, challenging the constitutionality of Amended 8.B. 192, which was passed on April 8, 2008
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and which threatened to liquidate the Endowment Fund. The Foundation’s Board of Trustees is
also a Cross-claim Defendant as to Legacy’s Complaint.

8. Defendant Kevin L. Boyce is sued by all Plaintiffs as a Defendant in his official
capacity as the Ohio Treasurer of State (the “Treasurer’;).

9. The Ohio Attorney General is an Intervening Defendant and is sued by all
Plaintiffs in his official capacity (the “Attorney General™).

10. Alvin D. Jackson, M.D. is the Director of th_e Ohio Department of Health
(“ODH"™), and he, in his official capacity,r and ODH are sued as Defendants in this case.

1IL. The History Of The Ohio Tobacco Use Prevention And Conirol Endowment Fund

il. I 1998, the State of Ohio and 45 other states entered into a landmark settlement
with the tobacco industry to provide compensation for thé states’ tobacco-related health care
cxpenditures. The terms of the settlement were incorporated into the 1998 Master Settlement
Agreement. [Hearing Tr., Vol. 1L, at 10-11 (Renner)]

12. In 2000, the Ohio General Assembly passed legislation setting forth how Ohio
would use its portion of the tobacco settlement payments. This legislation was codified as R.C.
Chapter 183, which created the Ohio Tobacco Use Prevemi_on and Control Foundation (the
“Foundation”). [Hearing Tr., Vol. I1, at 11-12 {Renner)]

13. R.C. 183.07 required the Foundation to prepare a plan fo reduce tobacco use by
Ohioans and provided that the Foundation “shall carry out, or provide funding for private or
public agencies to carry out, research and programs related fo tobacco use prevention and
cessation.”

14. To fund these efforts, R.C. 183.08 created the Endowment Fund and appointed

the Foundation as “the trustee of the endowment fund.” R.C. 183.08 specifically provides that

4 Apx. 068



“[fThe endowment fund shall be used by the foundation to carry out its duties” and that the
Endowment Fund “shall be in the custody of the treasurer of state but shall not be a part of the
state treasury.”

15. Control of the Foundation was vested in its Board of Trustces (the “Trustees” or
“Board of Trustees”), the twenty-three members of which are appointed pursuant to R.C. 183.04.
The Trustecs understood that they owed fiduciary duties as trustees fo protect the Endowment
Fund for its intended purposes. [Hearing Tr., Vol. I11, at 32-33, 41, 44 (Richards)] [Hearing Tf.,
Vol. 1L, at 50-52 (Renner)] [Hearing Tr., Vol. I, at 175-76 (Francis)] [Hearing Tr., Vol. 1, at 93
(Crane)] {Jagers Dep. at 23-24]

16. Michael Renner was the Foundation’s first and only Executive Director — from
January 2002 until May 6, 2008, when IL.B. 544 v&as passed. Mr. Renner has been a licensed
attorney in Ohio since 1973, was previously a litigation partner with the Columbus law firm of
Bricker and Eckler for seventeen years, and served as Chief Legal Counsel for Ohio Attorney
General Betty Montgomery from 1995 until he became the Toundation’s Executive Director in
2002. [Hearing Tr., Vol. II, at 6-10 (Renner)]

17. Given his background, Mr. Renner was frequently asked Jegal questions by the
Foundation’s Trustees and staff. Mr. Renner evaluated legal issues presented to him and
provided responses when he believed he was competent to do so. [Hearing Tr., Vol. I, at 231-
32 (Rennér)]

18. The Endowment Fund consists of tobacco industry settlement payments that

~ were appropriated to it by the General Assembly, as well as any grants and private donations

received by the Foundation prior to 2002, which were deposited in, and commingled with the
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corpus of, the Endowment Fund. R.C. 183.08(A). [Renner Dep. at 43-44] [Hearing Tr., Vol. II,
at 14 (Renner)]

19. R.C. 183.08(A) provided that “[d]isbursements from-lhe [endowment] fund
shall be paid by the treasurer of state only upon instruments duly authorized by the board of
trustees of the foundation.”

20. R.C. 183.07 provided that the Foundation “shall prepare a plan to reduce
tobacco use by Ohiocans, with emphasis on reducing the use of tobacco by youth, minority and
regional populations, pregnant women, and others who may be disproportionately affected by the
use of tobacco.”

21. Through the enactment of R.C. Chapter 183, and specifically R.C. 183.07 and
183.08, and by transferring monies into the Endowment Fund outside the state treasury, the
General Assembly plainly cvinced an intent to create a trust (the “Trust”). Those statutes
expressly create a “trustee” (the Foundation) and a trust corpus (the Endowment Fund), and
identify the beneficiaries of the trust (Ohio’s youth and toba;cco users). [Hearing Tr., Vol. 1, at
12-13 (Renner)] [Hearing Tr., Vol. 1, at 73-76 (Crane)}

22. The General Assembly, when it created and funded the Trust, did not reserve
the right to revoke the Trust.

23. On or about April 4, 2008, the Endowment Fund had assets of approximately
$264 million. [Hearing Tr., Vol.1l, at 13-14 (Renner)]

IV. The State’s Announced Plan To Use The Endowment Fund For Purposes Unrelated

To Tobacco Prevention (the Stimulus/Jobs Fund) and the Action Taken by the

Foundation and Members of the Board of Trastees Before the April 4, 2008 Board
Of Trustees Meeting
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24, On April 2, 2008, Governor Ted Strickland and leaders of the Ohio General
Assembly publicly announced that they had agreed on a bipartisan compromise to fund a $1.57
billion economic stimulus package (the “Stimulus Proposal™) in an effort to create jobs in Ohio.
The announcement included the stated intent to reallocate $230 .milliqn from the Foundation’s
$264 million Endowment Fund to the Stimulus Proposal. [Hearing Tr., Vol. 1, at 77-78 (Crane)}
[Hearing Tr., Vol. 71, at 15 (Renner)]

25. The announced plan to reallocate the monies in the Endowment Fund gave ri_ser
to serious legal concerns by the Foundation and its Trustees, as the Trustees believed they had a
fiduciary responsibility for assuring the use of the Endowment Fund to help Ohiocans quit
smoking, pursuant to R.C. 183.07-.08 . [Hearing Tr., Vol. II, at 15 (Renner)] [Hearing Tr., Vol.
IIL at 33-35 (Richards)] [Renner Dep. at 45] [Richards Dep. at 73-74]

26. Following the ann('mnced, intended plan to reallocate the meonies in the
Endowment Fund to other purposes, the Trustees believed that litigation with the State over use
of the Endowment Fund monies was imminent. [Crane Dep. at 16-17] {Renner Dep. at 63]
[Walker Dep. at 66-67] [Hearing Tr., Vol. I, at 79, 81-84 (Crane)] Thus, the Trustees began to
take immediate action.

27 The Board of Trustees of the Foundation (“the Board™) had a regularly scheduled
meeting set for April 4, 2008.

28.  After the announcement of the bipartisan agreement on funding for the Stimulus
Proposal on April 2, 2008, and in view of the competing claims to the monies in the Endowment
Yund arising therefrom, Mr. Renner, on or about April 2, 2008, lefi a voicemail message with
Ms, Susan Walker, the Assistant Attorney General with responsibility for representing the

Foundation, requesting legal advice concerning legal issues raised by the Stimulus Proposal.
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[Hearing, Tr., Vol. II, at 15-16 (Renner)] In his voicemail message, Mr. Renner described the
legal questions at issue. [Hearing Tr., Vol. II, at 16-21, 26-28 (Renner)] [Renner Dep. at 58,
197-203, 205] [Walker Dep. at 44}

29. Because of concerns regarding the Attorney General’s dual representation of
parties with potentially conflicting claims to the monies in the Endowment Fund, Mr. Renner, in
his April 2, 2008 voicemail message to Ms. Walker, also requested the Attorney General to
appoint special outside legal counsel for the Foundation. [Hearing Tr., Vol. II, at 21-22
(Renner)] [Watker Dep. at 17-19, 34-37]

30. Upon learning of the plan to use funds from the Foundation to fund a portion of
the bipartisan economic stimulus package, Executive Director Michael Renner sent an e-mail o
all Board members on April 2, 2008 at approximately 3:01 p.m. [Defendant’s Exhibit K]

31, On Thursday, April 3, 2008, Ms. Brit Strottman, an Assistant Attorney General
in the Tobacco Enforcement Section of the Attorney General’s Office, lelt a voicemail message

with Mr. Renner, stating that the Attorney General’s office had received Mr. Renner’s April 2
message and that Attorney General Marc Dann was having a “high-level meeting” that same day
to discuss the issues raised by Mr. Renner. [Hearing Tr., Vol. 1I, at 22-24 (Renner)] Ms.
Strottman indicated that a lawyer in the Attorney General’s office would get back to him before
the Board of Trustees’ meeting on April 4, She also requested Mr. Renner to set forth the
Foundation’s requests for legal advice in writing. [Hearing Tr., Vol. I}, at 24-26 (Renner)]

32. As requested, Mr. Remner prepared a letter to Atlorney General Dann,
describing the issues as to which the Foundation and its Trustees were seeking legal advice.

[Hearing Tr., Vol. II, at 26-31 (Renner)] Because he was unable to deliver the letter earlier, Mr.
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Renner intended to hand deliver the letter to an Assistant Attorney General at the Board of
Trustees’ meeting the next day, on April 4. [Hearing 1r., Vol. 11, at 31 (Renner))

33. Board member Dr. Robert Crane spoke with most of the members of the Board
and with Executive Director Michael Renner prior to the April 4, 2008 Board meeting about
having an executive session at the meeting. [Hearing Tr. Vol. I, p. 118-119 (Crane)]

34. During these conversations, Dr. Crane suggested, and the parties to the
conversations were inclined to discuss, what the nature of the Foundétion was, its legal status,
and the effect that a subsequent legislative action and/or legal action might have on the Board’s
mission and fiduciary responsibilities. [Hearing Tr., Vol. I, p. 121-122 (Crane)]

35 When Michacl Renner spoke with Dr. Crane on the morning of the April 4, 2008
meeting, he believed that Dr. Crane was considering a proposal to transfer money out of the
Endowment Fund and that said proposal would be put forward at the board meeting that day.
[Defendant’s Ex. X, Renner Dep., p 179]

16.  Marie Collart, Susan Jagers, and Mary Ellen Wewers all spoke with Dr. Crane
prior to the April 4, 2008 meeting. Mr. Renner also received a phone call from Dr. Crane on the
morning of the April 4, 2008 meeting. [Hearing Tr., Vol. 1IL, p. 127 (Collart); Defendant’s Ex.
U, Jagers Dep., p. 44-45; Defendant’s Ex. T, Wewers Dep., p. 33]

37.  Ms. Collart testified that Dr. Crane asked her whether she would support a
possible proposal that could be discussed in the executive session the next day, and she told him
she would not support it. [Hearing Tr., Vol., 1L, p. 127-128 (Collart}]

38.  Ms. Jagers testified that she spoke to Dr. Crane regarding the future of the
Foundation and ensuring that the funds would be used for tobacco prevention and cessation

efforts in Ohio. They may have talked about the entities that might receive the endowment
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funds, specifically Legacy. They also discussed the need for quick action. [Defendant’s Ex. U,
Jagers Dep., p. 47]

38.  Ms. Jagers also spoke with Board members Larry McAllister, James Sandman,
and Stephen Francis before the April 4, 2008 meeting. She and Mr. McAllister discussed
Governor Strickiand’s proposal and came up with a plan so that the funds could still be used for
tobacco prevention and cessation. They also generaHy discussed the economic stimulus package.
[Defendant’s Ex. U, Jagers Dep.. pp. 52,55, 56, 58]

39.  Ms. Jagers spoke with both Mr. Sandman and Mr. Francis regarding protecting
the endowment fund for the use of tobacco control in Ohio. [Defendant’s Ex. U, Jagers Dep., pp-
52, 55, 56, 58]

40. Ms. Wewers testified that she talked to Dr. Crane before the April 4, 2008
meeting and they discussed a resolution that he intended to bring up at the Board meeting the
next day. She also testified that he had mentioned it to other board members. [Defendant’s Ex.
T, Wewers Dep., pp. 35-36]

V. The April 4, 2008 Board Of Trustees Meeting

41. On April 4, 2008, the Board of Trustees convened its regularly scheduled,
properly noticed meeting. [Hearing Tr., Vol. I, at 155 (Francis)] [Hearing Tr., Vol. L, at 81-82
(Crane)] A quorum of the Trustees was present. [PL Ex. 1, 4/4/08 Board Minutes]

42.  No lawyer from the Attorney General’s office attended the April 4, 2008 Board
meeting. [Hearing Tr., Vol. T1, at 40 (Renner)} [Hearing Tr., Vol. I, at 82 (Crane)]

43.  Mr. Renner was surprised that no Assistant Attorney General attended the April 4
Board meeting. [Iearing Tr., Vol. I1, at 40 (Renner)] [Renner Dep. at 208] Even if Ms. Walker

was not able to attend, as she had previously informed him she would not be able to attend, Mr.
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Renner fully expected another lawyer from the Attorney General’s office to attend the Board
meeting, as had occurred on “multiple occasions in the past.” [Hearing Tr., ‘\/;01. 11, at 246-47,
260 (Renner)] [Jagers Dep. at 75-76] It was routine for a lawyer from the Attorney General’s
office to attend the meetings of the Foundation’s Board of Trustees, particularly when there was
a legal question to be discussed. [Hearing Tr., Vol. II1, at 45-47 (Richards)] [Hearing Tr., Vol L,
at 82 (Crane)] [Jagers Dep. at 74-76]

44.  The Trustees themselves “had concerns as to why no lawyer from, or anyone
appointed by, the Attorney General’s office attended the April 4 Board meeting.” [Hearing Tr.,
Vol. 1, at 179 (Francis)] Several Trustees believed that the Attorney General had abandoned
thern at the most critical time in the Foundation’s history, leaving the Trustees and Mr. Renner to
“fend for themselves” regarding the disputc about which the Foundation was secking legal
advice from the Attorney General. [Hearing Tr., Vol. I, at 82-84, 89 (Crane)] [Jagers Dep. at 16-
19] [Francis Dep. at 92] [Crane Dep. at 102-03]

45,  However, when asked the following question: “When it became clear to you that
nqbody from the Attorney General’s office was arriving, did you make any phone calls to try to
get somebody there from the AG’s office?”, Mr. Renner responded that he did not. [Defendant’s
Exhibit X; Renner deposition, p. 222]

46. When no Assistant Atlorney General appearcd at the April 4, 2008 Board
meeting, no one attempted to find an Assistant Attorney General to attend during the course of
the meeting. Additionally, no one phoned the Attorney General’s office on April 4, 2008 to
request that an Assistant Atforney General attend the meeting. [Hearing Tr., Vol. 1L, p.129-130
(Collart); Defendant’s Exhibit W, Renner dcpo, p. 130; 222; Defendant’s Exhibit 52, Stafford

deposition, p. 39; Defendant’s Exhibit V, Rummel depo, p. 24]
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47.  The Attorney General’s office, prior to the April 4 meeting, did not provide a
substantive response to the legal questions to which the Foundation had orally requested legal
advice on April 2, nor did it appoint special counsel for the Foundation. [Hearing Tr., Vol. 1I, at
19-20, 40-42, 63-65 (Renner)] [Renner Dep. at 204, 210-11]

48.  The Minutes reflect that in the open session of the April 4 Board meeting, “Dr.
Rummel explained to Board members there were legal issues related to the recent events
surrounding the Foundation’s Endowment Fund that needed to be di;s,cussed in Executive
Session.” [Defendant’s Ex. 1, p. 1]

49.  Trustee Robert Crane then moved to go immediately into Executive Session to
discuss confidential legal matters concerning this legal “dispute”™ with the General Assembly and
Governor over control of the Endowment Fund. [Hearing Tr., Vol. L, at 86-88 {Crane)] [Crane
Dep. at 22-23] [Hearing Tr., Vol. II, at 42-43, 62-63 (Renner) (“imminent” “litigation
atmosphere”] [Jagers Dep. at 25-26] [PL. Ex. 1, pg. 2]

50.  The motion was seconded by Dr. Letson and passed with a roll call with all
members voling yes.” [Defendant’s Ex. 1, p. 12]

51.  Fxecutive Director Michael Renner testified that the Minutes are an accurate
summary in all respects of what happened at the Board meetings, and Mr. Rick Richards agreed
that the Minutes accurately reflect the events as he recalls them. Ms. Anita Jones, the person
who kept the Minutes, testified at the time of her deposition, that éhe recalled Dr. Crane using the
words “to consider confidential legal matters.” [Defendant’s Ex. X, Renner Dep., p. 143;
Hearing Tr., Vol. IIL, p. 51 (Richards), Hearing Tr., Vol. 1, p. 122 {(Jones)]

572, The Executive Session lasted from 9:15 a.m. to 11:30 am. [Defendant’s Exhibit

A, atl]
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53, The description in the Minutes of the Board’s April 4, 2008 meecting is merely a
summary, not a word-for-word description, of what Chairman Rummel and Dr. Crane stated as
the reasons for going into executive session. [Hearing Tr., Vol. I1l, at 117-19 (Jones)] [Crane
Dep. at 22} [Hearing Tr. at 84, 124 (Crane)].

s4.  After the motion by Dr. Crane, the Trustees took a roll call vote and unanimously
approved going into executive session. [PL. Ex. 1, pg. 2] [Hearing Tr., Vol. L, at 88 (Crane)]

55.  During the exccutive session, in the absence of a lawyer from the Attorney
General’s office, the Trustees sought and received legal advice {from Mr. Renner, as well as {from
three Tfustces who are licensed attorneys in Ohio: Susan Jagers, Stephen Francis, and Rick
Richards. [Hearing Tr., Vol. II, at 48-54 (Renner)] [Hearing Tr., Vol. 1, at 177-78 (Francis)]
[Hearing Tr., Vol. I, at 89-90, 112 (Crane)] [Hearing Tr., Vol. 111, at 43-44, 62-63 (Richards)]
[Crane Dep. at 102-03] [Jagers Dep. at 18-21, 71-72] [Renner Dep. at 64-69] [Richards Dep. at
09-100] The Trustees and Mr, Renner discussed the same legal issues about which Mr. Renner
was secking legal advice from the Attorney General’s office when he called on April 2, 2008.
[Hearing Tr., Vol. I, at 177 (Francis)] [Hearing Tr., Vol. 11, at 18-19 (Renner)]

56.  Throughout the preliminary injunction hearing in this case, the legal counsel
appointed by the Attorney General to represent the Foundation for purposes of the preliminary
injunction hearing, as well as one or more of the testifying Trustees, asserted that the discussions
during the April 4 execufive session between the Trustees and Executive Director Renner, a
licensed Ohio attorney, were subject to the attorney-client privilege. [Hearing Tr., Vol. II, at 44-
45, 47, 54-55, 57-58 (McGann objections)] [Hearing Tr., Vol. I, at 88-89, 112 (Crane)] During
portions of the hearing, the Court preliminarily found that an attorney-élicnt “privilege did

attach” during the executive session, and made rulings on objections on that basis, but also
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determined “the privilege was waived” to the cxtent the Trustees, at later depositions in this
action and without objection by their then-appointed special legal counsel, testified about the

substance of their communications with Mr. Renner during the executive session. [Hearing Tr.,

Vol. 11, at 92-93]

57.  The legal issues the Trustees and Mr. Renner discussed during the executive

session included:

° Whether. the Trustees or the General Assembly had legal authority over the
monies in the Endowment Fund given the provision in R.C. 183.08 stating that the Endowment
Fund “shall be in the custody of the treasurer of state but shall not be part of the stale treasury.”
[Hearing Tr., Vol. I, at 49-52 (Renner)] [Jagers Dep. at 20] [Rummel Dep. at 70-71} [Francis
Dep. at 30-31] [Hearing Tr., Vol. I, at 177-78 (Francis)] [Hearing Tr., Vol. I, at 92 (Crane)]

. Whether the Endowment Fund is in fact a trust fund for the benefit of Ohio
smokers. [Hearing Tr., Vol. 11, at 50-51 (Renner)] :

. Whether to fransfer money ($190 million) from the Endowment Fund to an
outside entity. [Hearing Tr., Vol. 1II, p. 130 (Collart); Hearing Tr., Vol. I, p. 125-126 (Crane};
Hearing Tr., Vol. 11, p. 123 (Renner); Hearing Tr., Vol. I11, p. 18 (Richards); Defendant’s Ex. T,
Wewers Dep., pp. 49-50; Defendant’s Ex. U, Jagers Dep., p. 82, 85; Defendant’s Ex. S-2,
Stafford Dep., p. 19; Hearing Tr., Vol. I, pp. 175, 176 (Francis)}

. The amount of funds to transfer [Hearing Tr., Vol. I, p. 123 (Renner)]

o Transference of the $190 million to one or more of the three entities listed in the
Transfer Resolution: the Campaign for Tobacco Free Kids; the American Legacy Foundation;
and the Ohio Hospital Association for Health Communities Foundation. [Hearing Tr., Vol. III,
p. 130 (Collart); Hearing Tr., Vol. 1, p. 126 (Crane); Defendant’s Ex. W, Renner Dep., p. 69;
Defendant’s Ex. T, Wewers Dep., p. 50; Defendant’s Ex. S-2, Stafford Dep., p. 24; Defendant’s
Ex. V, Rummel Dep., p. 27; Hearing Tr., Vol. I, p. 175 (Francis)]

. Alternatives for legal action against the General Assembly and other steps to
protect the Endowment Fund. [Tagers Dep. at 21-22] [Richards Dep. at 21-22, 74] [Renner Dep.
at 63-64] [Hearing Tr., Vol. I, at 92-93, 95-96 (Crane)] [Hearing Tr., Vol. I1, at 53 {Renner)]

. The obligations of the Trustees as fiduciaries regarding the Endowment Fund in
the context of the dispute with the State and what they needed 1o do to fulfill their fiduciary
obligations. [Hearing Tr., Vol. 1L, at 50-52 (Renner)] [[Hearing Tr., Vol. 111, at 41, 44 (Richards)]
[Hearing Tr., Vol. 1, at 175-76 (Francis)] [Hearing Tr., Vol. 1, at 93 (Crane)] [Jagers Dep. at 23-
24] [Francis Dep. at 26] [Rummel Dep. at 71-72] [Renner Dep. at 68]
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o The conflict of interest confronting the Attorney General given his representation
of parties with adverse claims to the monies in the Endowment Fund and the Trustees” resulting
need for outside independent legal counsel. [Jagers Dep. at 20-21] [Richards Dep. at 21-22]
[Renner Dep. at 59-60] [Hearing Tr., Vol. 1, at 93 (Crane)] [Hearing Tr., Vol. II, at 56-57
(Renner)]

. The likelihood of “imminent” litigation with the Governor and General Assembly
if the Trustees acted to protect the Endowment Fund by transferring it to another organization
such as Legacy, and consideration of the Trustecs’ defenses to any resulting lawsuit. [Hearing
Tr., Vol. III, at 39-41 (Richards)] [Hearing Tr., Vol. I, at 175-76 (Francis)] [Hearing Tr., Vol. II,
at 52-53 (Renner)} [Hearing Tr., Vol. I, at 93 (Cranc)] [Jagers Dep. at 22-23] [Francis Dep. at
25-27] [Richards Dep. at 90-91] [Renner Dep. at 63-64]

. Giving Executive Director Michael Renner authority to carry out the transfer.
[Hearing Tr., Vol. I, p. 126 (Crane); Hearing Tr., Vol. II], p. 21 (Richards); Hearing Tr., Vol., L,
p. 159 (Francis); Defendant’s Ex. -2, Stafford Dep., p. 25]

58.  During the executive session, the Trustees sought Mr. Renner’s advice concerning
these legal questions, and he provided the Trustees with responses based upon his legal training
and exﬁerience. [Hearing Tr., Vol. 1I, at 49-56 (Renner)] [Hearing Tr., Vol. III, at 62-63
(Richards)]

59,  During the Executive Session, Board member Stephen Francis wrote various
dollar amounts for different funding scenarios — such as $190 million and $230 miilion - on a
dry erase board. [Hearing Tr., Vol, I, p. 186 (Francis); Hearing Tr., Vol. 1L, p. 138-139
(Collart); Hearing Tr., Vol. 1L, pp. 125-126 (Renner); Defendant’s Ex. X, Renner Dep., pp. 149-
150; Defendant’s Ex. U, Jagers Dep., p. 88-89; Defendant’s Ex. V, Rummel Dep., p. 42]

60. No formal vote, motion, or action was taken in the executive session. [Hearing
Tr., Vol. I, at 178-79 (Francis)] [Hearing Tr., Vol. II1, at 41-42 (Richards)] [Hearing Tr., Vol. L,
at 93 (Cranc)] [Crane Dep. at 75] [Jagers Dep. at 36] [Francis Dep. at 34]

61. However, some Board members felt that a consensus formed during the April 4,

7008 Executive Session in favor of adopting the proposal set forth in the transfer resolution.
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[Hearing Tr., Vol. ITI, p. 139 (Collart); Hearing Tr., Vol. 111, p. 24 {Richards); Defendant’s Ex.
3-2, Stafford Dep., pp. 39, 41; Hearing Tr., Vol. Il p. 126 (Renner)|

62.  Board member Lisa Stafford testified that a straw vote was taken on the transfer
resolution during the April 4 Executive Session. [Defendant’s Ex. §-2, Stafford Dep., pp. 39, 401.
She defined “straw vote” as “a means of seeing if the proposal is going to be able to pass out in
ihe full vote” The result of the straw vole on the transfer resolution was the same in the
Executive Session as it was in the open meeting later. [Defendant’s Ex. S-2, Stafford Dep., pp-
39, 401

63.  Board member Marie Collart testified that there was a “straw poll” regarding the
transfer resolution during executive session, and “it was clear that the majority were in favor of
it.” [Hearing Tr., Vol. IIL, p. 139 (Collart)}

64.  Executive Director Renner confirmed that “during the Executive Session there
was an attempt to get an understanding as to whether or not the majority [sic] thos¢ Board
members felt taking aggressive action was something they should do.” He further testified that
he believed “that there were one ér more of the Roard members [who] inquired as to whether any
of the others would be willing to support that action or not, and there was no voles taken. But 1
{hink there was an effort by some to find -- try and figure out if they are totally out on a limb with
this or other Board members were of like mind.” [Hearing Tr., Vol. II, p. 126 (Rennen)]

65. Board member Mary Ellen Wewers recalled that, during the Executive Session,
she was asked to state whether she would be for or against the transfer resolution. In fact,
everyone in the room was asked to state whether they would be for or against the resolution.

This question came towards the end of the Executive Session. She recalled Ms. Stafford was
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opposed to thg: transfer motion. Board members Richards, Collart, and Wise expressed more.
uncertainty than opposition. [Defendant’s Ex. T, Wewers Dep. Pp. 63-66]

66. Ms. T égers had a written version of the transfer motion that she read to the Board
members in executive session. [Hearing Tr., Vol. III, p. 137 (Collart)]

67.  After discussing the details of the proposed transfer in executive session, Ms.
Jagers, Mr. Francis, and Dr. Crane worked on the wording of the transfer motion during a break
but before resuming the open portion of the meeting. [Hearing Tr., Vol. III, p. 26 (Richards);"
Defendant Ex. U, Jagers Dep., p. 110-111; Hearing Tr., Vol. 1, p. 126, 127 (Crane); Hearing Tr.,
Vcﬂ. I, p. 165 (Francis); Defendant’s Ex. 5-2, Stafford Dep., p. 49)

68.  Execcutive Director Renner spoke on the telephone with Legacy’s COO, David

Dobbins, between the end of the executive session and the return to the open meeting. The

‘phone call was initiated by Mr. Renner, who “alert[ed] Mr. Dobbins to the job stimulus proposal

at the State of Ohio and that there had been a consideration of trying to determine if there were
outside tobacco control entities who would be willing to operate a tobacco control program in the
State of Ohio if a grant were made to them.” [Hearing Tr., Vol. 1L, pp. 131, 132, 174, 175] Mr.
Renner also “inquired as to whether AFL [Legacy] might be such an entity that would be willing
to commit programming for the citizens of the State of Ohio.” [Id., p. 175]

69.  Before the Board went back into Open Session on April 4, Executive Director
Renner had the Foundation’s communications director send out a media advisory indicating that
the Board would be holding a press conference immediately after the meeting. [Hearing Tr,
Vol. II, p. 133 (Renner)]

70.  After concluding the executive session, the Trustees returned to the regular, open,

session of their meeting. A resolution was offered and adopted secking the appoiniment of
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special legal counsel to represent the Foundation in determining the legality of the State’s effort
to take the Endowment Fund monies. [PL. Ex. 1, pg. 2] [Hearing Tr., Vol. I, at 94-95 (Crane)}

71.  The discussion regarding the “special counsel motion” lasted for a period of 2-10
minutes, according to different sources. Per Dr. Rummel, the one paragraph summary of that
discussion, which is in the Minutes, is an accurate reflection of the extent of the discussion.
Based upon his independent memory, Dr. Rummel does not recall any additional discussion in
open session. [Hearing Tr., Vol. III, p. 131 (Collart); Defendant’s EX. V, Rummel Dep., p.43-44;
Defendant’s Ex. X, Renner Dep., p. 135; Defendant’s Ex. L, p. 2}

72. The “special counsel motion” went as follows: Mr. Ingram made the motion to
ask the Ohio Atiorney General to appoint special legal counsel to represent the Ohio Tobacco
Use Prevention Foundation to utilize the Foundation endowment dollars as intended in Ohio
R.C. 183. The motion was scconded. Senator Miller made a few remarks comparing the
Foundation’s situation to past situations when funding directed to the Foundation was diverted to
different purposes, and a vote was taken. The “special couﬁsel” resolution was adopted 13-L.
[Defendant’s Ex. 1,p.2]

73. - Then a resolution was proposed and adopted “to authorize the transfer of
$190,000,000 from the Tobacco Use Prevention and Control Foundation endowment fund to one
or all of three organizations equally: Campaign for Tobacco Free Kids, American Legacy
Foundation, Ohio Hospital Association for Healthy Communities Foundation, to carry out the
mission of the Ohio Tobacco Prevention Foundation and fulfill the board’s fiduciary dutics. In
addition, to authorize the Executive Director, Michael Renner, to do all things necessary and
prudent to carry out the transfer....” [PL Ex. 1, pg. 3] [Hearing Tr., Vol. I, at 179 (Francis)]

[Hearing Tr., Vol. I, at 96 (Crane)]
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74.  The process for contracting for the transfer set forth in this resolution was
consistent with the Board’s regular practice, since the inception of the Foundation, to authorize
Executive Director Renner 1o negotiéte and execute contracts with Board-approved recipients in
Board-approved amounts. [Hearing Tr., Vol. 11, at 104 (Renner))

75, The Minutes of the April 4, 2008 meeting reflect that the Board voted on the
iransfer resolution without further discussion. It was stated as follows: Ms. Jagers then made a
motion to authqrize the transfer of $190,000,000 from the Tobacco Use Prevention and Control
Foundation endowment fund to one or all of three organizations equally; Campaign for Tobacco
Free Kids, Am_erican ALF Foundation, Ohio Hospital Association for Health Communities
Foundation, to carry out the mission of the Ohio Tobacco Prevention Foundation and fulfill the
board’s fiduciary duties. In addition, to authorize the Executive Director, Michael Renner, to do
all things necessary and prudent to carry out the transfer and to alter distribution if satisfactory
contractual agreements cannot be reached with one or more of the organizations. [Defendant’s
Ex. 1, p. 3]

V1. The Alicged Coniraci Between The Foundation And Legacy

76.  Following the April 4 Board meeting, Mr. Renner, with the assistance of his staff,
contacted all three organizations identified by the Trustees as acceptable recipients of up to $190
million from the Endowment Fund. Legacy was the only one of the three organizations that was
able to respond within the Foundation’s time frame and was willing to enter into a coniract in
connection with the transfer and agree to a restricted use of money from the Endowment Fund.
[Hearing Tr., Vol. 11, at 67-68 (Renner))

77. On April 8, 2008, Mr. Renner, pursuant to the purported authority granted to him

by the April 4 resolution, executed a purported contract on behalf of the Foundation with Legacy
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whereby, in return for the Foundation’s agrecment 10 transfer $190 million from the Endowment
Fund to Legacy, Legacy committed to use those funds to undertake a number of new
responsibilities in connection with smoking cessation and prevention programs for the benefit of
Ohioans (the “Legacy contract”). [Pl. Ex. 3] [Hearing Tr., Vol. I1, at 68-69 (Renner)]

78.  Under the Legacy contract, Legacy agreed to:

“{Flocus use of funds received from this grant upon Ohio pdpulations.. W
e  “[P]repare a plan to reduce tobacco use by Ohioans, with emphasis on reducing
the use of tobacco by youth, minority and regional populations, pregnant

women, and others who may be disproportionately affected by the use of
tobaceo.”

e  “[Clarry out, or provide funding for private or public agencies to cairy out,
research and programs related to tobacco use prevention and cessation.”

e  “[Elstablish an objective process to determine which research and program
proposals to fund.” '

79, Before Mr. Remner executed the Legacy contract on behalf of the Foundation, h.e '
had the contract itself reviewed by one of the “contract business lawyers” at the Attorney
General’s office. That attorney “signed off” on the contract. [Renner Dep. at 97-98]

0.  The terms of the Legacy contract are consistent with the Foundation’s mission
and strategic plan, [Crane Dep. at 46-47] [Hearing Tr., Vol. T, at 102 (Crane)], and provide for
use of Endowment monies for the same purposes originally identified by the General Assembly
when the monies were appropriated and transferred into the Endowment Fund. [Renner Dep. at
108] [Crane Dep. at 47|

§1.  After the Foundation and Legacy executed the Legacy contract, Mr. Renner, on
April 8, 2008, delivercd a letter on behalf of the Foundation to thc‘ Treasurer, instructing the

Treasurer to disburse and transfer $190 million of the Endowment Fund to Legacy. Mr.
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Rermner’s action was performed as authorized by the alleged April 4 resolution. [Pl Ex. 4]
[Renner Dep. at 94-95] [Hearing Tr., Vol. II, at 73 (Renner)] [Hearing Tr., Vol. I, at 101 (Crane)]

§2.  S.B. 192, a bill initially relating to plumbing inspections, was amended on
April 8, 2008 to add new language purporting to liquidate the Endowment Fund and transfer all
but $40 million of its funds to a new “Jobs Fund,” which was part of the Stimulus Proposal.
9.B. 192, as amended, was swiftly passed by both houses of the General Assembly and signed
into law later that same day.

83.  After the Legacy contract was purportedly executed, and by no later than 2:33 pm
on April 8, 2008, the Treasurer had received the Foundation’s instructions to disburse $190
million to Legacy. This oceurred before Amended S.B. 192 wa,s signed by Governor Strickland
and became law. [PL Ex.7, Treasurer’s Adfnission No. 2] [PL. Ex. 8, State’s Admission No. 3]
[Hearing Tr., Vol. II, at 71-73 (Renner)]

84.  The Treasurer did not immediately disburse and transfer the funds from the
Endowment Fund to Legacy. as instructed by the Foundation. [Hearing Tr., Vol. TI, at 105
(Renner)]

85.  The applicable portions of Amended S.B. 192 werel subsequently repealed by
House Bill 544 (“H.B. 544”) on May 6, 2008. The State Defendants maintain that those repealed
portions of Amended $.B. 192 have no legal effect. [Hearing Tr., Vol. IIL, at 151-52]

VII. The State Threatens And Then Adopts Legislation Terminating The Existence Of
The Foundation

86.  On April 9, 2008, the Foundation commenced this action, seeking a declaration
that Sections 3 and 4 of Amended S.B. 192 were invalid and unenforceable and seeking to enjoin

the Treasurer from transferring the monies in the Endowment Fund to the “Jobs Fund.”
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[Original Complaint] This Court entered a freeze order on April 10, 2008 to maintain the status
guo and protect the Endowment Fund until it could hold a preliminary injunction hearing.

87.  On April 10, 2008, the State of Ohio and then Ohio Attorney General Marc Dann
intervened as Defendants. [Pl Ex. 23] After April 10, 2008 but prior to April 15, 2008,
Attorney General Dann telephoned Mr. Renner and stated that unless the Foundation dismissed
this lawsuit or otherwise provided assurances that Legacy would not pursue its claims to the
monies in the Endowment Fund, the State would adopt legistation terminating the existence of
the Foundation. [Hearing Tr., Vol. IL, at 79-80, 84-85, 91-93 (Renner)]

88.  During this same time period, the Attorney General’s office threatened the
possibility of personal lawsuits against the Trustees if they did not rescind the Legacy contract.
[Hearing Tr., Vol. 1, at 182-83 (Francis)] [Hearing Tr., Vol. 11, at 96 (Renner)]

89.  As aresult, the Trustees held a special Board meeting on April 15, 2008, at which
they voted to rescind the April 4 resolution directing the Treasurer to transfer $190 million from
the Endowment Fund to Legacy and to hold the transfer in abeyance while this litigation
resolved Legacy’s entiflement to it. The Trustees took this action to show “good faith” in an
effort to head off legislative action terminating the existence of the Foundation. [Hearing Tr.,
Vol. 1, at 182-84 (Francis)] [Hearing Tr., Vol. 11, at 79-80, 96 (Renner)] The Board of Trustees,
however, did not take any action to rescind the Legacy contract itself at the April 15, 2008 Board
meeting. [Hearing Tr., Vol. 11, at 77-80, 69-100 (Renner)}

90.  On May 6, 2008, the General Assembly passed, and the Govemor_signed, HB.
544, which abolishes the Foundation. H.B. 544 also seeks to liquidate the Endowment Fund and
to transfer all of its monies save $40 million to a newly created “Jobs Fund” in pursuance of the

Stimulus Proposal. See H.B. 554 (PL Ex. 9). Uncodified Section 4 of ILB. 544 provides:
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Qection 4. Notwithstanding any provision of law to the contrary,
on the effective date of this section, the Treasurer of the State shall
liquidate the Tobacco Use Prevention and Control Foundation Endowment
Fund created by section 183.08 of the Revised Code in a prudent manner.
The Treasurer of State shall deposit into the state treasury to the credit of
the Tobacco Use Prevention Fund (Fund 5BX0), which is hereby created,
the lesser of $40 million or 14.8 per cent of the proceeds from the
liquidation. The Treasurer of State shall deposit the remaining proceeds
from liquidation into the state treasury to the credit of the Jobs Fund (Fund
5730), which is hereby created.

91. By virtue of the General Assembly’s declaration that H.B. 544 is an “emergency”
measure, the biil; unless invakidated, became immediately effective upon the signature of
Governor Strickland on May 6, 2008, By its terms, it would deplete the Endowment Fund and
prevent $190 million of those funds from being transferred to Legacy. [Wewers Dep. at 26-27]

[Hearing Tr., Vol. I, at 102-03 {Crane)]

VIII. Irreparable Harm, The Balance Of Harms, And The Publie Interest

92.  Tobacco is a highly addictive drug. [Hearing Tr., Vol II, at 188 (Healton)] It is
extremely difficult to quit smoking. The vast majority of people who quit smoking do not
succeed the first time; the average number of quit attempts is anywhere between 5, 8, and 11,
depending on the study. Only about three percent of smokers are able to successfully quit cold
turkey. [Hearing Tr., Vol. II, at 188 (Hcaiton)j More than 95% of people who try to quit
smoking on their own resume the addictive habit within one year, [Hearing Tr., Vol. 1, at 77
(Crane)] [Hearing Tr., Vol. I1, at 187-88 (Healton)]

93, “[T]obacco use is ... the single most preventable cause of premature morbidity
{iliness] and mortality [death].” [Wewers Dep. at 18-19] Tobacco use causes life-threatening
diseases, such as Vc.smcer, heart attacks, strokes, emphysema, chronic bronchitis, sudden infant
death syndrome, and premature births. [Wewers Dep. at 18-19] [Hearing Tr., Vol. 1, at 72

(Crane)] Approximately 390,000 Ohioans currently suffer from tobacco-related disease in Ohio.

23 Apx. 087



{Hearing Tr., Vol. 11, at 204 (Healton)] Tobacco use causes between 18,000 to 20,000 premature
deaths in Ohio each year. [Hearing Tr., Vol. II, at 203 (Healton)] [Hearing Tr., Vol. I, at 71-72
(Crane)]

04.  Two-thirds of adolescent smokers will go on to smoke their entire life. [Hearing
Tr., Vol. I, at 196 (Healton)]. And, one-half of those lifetime smokers will die prematurely - an
average of 13 to 14 years early — as a result of tobacco-induced disease. [Hearing Tr., Vol. II, at
196-197 (Healton); Hearing Tr., Vol. I, at 77 {Crane)]

95. Independent, peer-reviewed research demonstrates that tobacco | control
expenditurés are correlated with reduced youth smoking and increased cessation. [Hearing Tf.
Vol. 11, at 195 (Healton)] During the existence of the Fouridation, from 2000 through 2007, adult
smoking rates in Ohio dropped from about 26% to about 22%. Id. at 198. During the same
period, yoﬁth smoking rates in Ohio dropped from about 33% to 20%. Id. at 196.

96. If a tobacco control program is eliminated or cut-back, there will be either an
immediate increase in the smoking rate or the truncation of a pre-existing decline trend, followed
by an increase. [d. at 204-205. A one percent increase in youth smokers in Ohio will result in
2,200 future premature deaths. A one percent increase in adult smokers in Ohio will result in
35,000 future premature deaths. 1d. at 205-206.

97 The State has reasonable and equally effective alternative means of funding $230
million for the Stinmulus Proposal and achieving the stated purposes of the Stimulus Proposal
without the need to divert monies from the Endowment Fund. [Hearing Tr., Vol. III, at 81-86
(Proctor)] The State could fund the $230 million portion of the Stimulus Proposal that H.B. 544
seeks to take from the Endowment Fund by the issuance of general obligation bonds — the same

method by which Governor Strickland proposed on February 6, 2008 to fund $1.5 billion of the

24 Apx. 088



jobs stimulus package — without diverting any monies from the Endowment Fund [Hearing Tr.,
Vol. 111, at 75-86 (Proctor)] [Plaintiff’s Ex. 11, 12]

CONCLUSIONS OF LAW

IX. Jurisdiction

97.  This Court has jurisdiction to declare the rights, status, and legal relations of the
parties. R.C.2721.02. This Court also has jurisdiction to construe the constitutional provisions,
statutes, contracts and other documents at issue in this action. R.C. 2721.03 and 2721.04.

98.  This Court has exclusive jurisdiction over Plaintiffs’ claims alleging
constitutional violations. It is well settled that the Court of Claims has no jurisdiction over such
claims. Langford v. Ohio Dep’t of Rehabilitation and Correction (10Elrt Dist., No. 01AP-580),
2001 Ohio 8870, at *4 (“the Court of Claims lacks jurisdiction to heaf a claim_to the extent that it
asserts constitutional violations™).

99.  This Court also bas jurisdiction over Plaintiffs’ other claims for declaratory and
other injunctive relief, because Plaintiffs do not seek money damages against the State in this
action. In Racing Guild of Ohio v. Ohio State Racing Comm’n (1986), 28 Ohio St. 3d 317, 320,
the Ohio Supreme Court held: “Declaratory judgment actions were permitted against state
agencies prior to the enactment of the Court of Claims Act.... Thus, there is no question that the
exclusive jurisdiction of the Court of Claims does not bar the courts of common pleas from
obtaining subject matter jurisdiction over declaratory judgment a@tions against the state.” See
also R.C. 12743.02(A)(1) (Court of Claims Act has “nq applicability” to suits over which
common pleas courts had jurisdiction prior to Act’s enactment).

100. The cases cited by the State in opposition to this Couwrt’s jurisdiction are

inapplicable because, unlike the Plaintiffs in this action, the plaintiffs in the cases cited by the
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State actually sought money damages against the State. Sec Cristino v. Ohio Bureau of Workers’
Compensation (2008), 118 Ohio St. 3d 151 (plaintiffs sought full legal restitution —a “lump-sum
payment” — from the State); Parker v. Giant Eagle, Inc., (’7“‘ Dist., No. 01 C.A. 174), 2002 Ohio
5212 (plaintiff sought “monetary damages” from the State, which would be paid from “the
state’s treasury”); Great-West Life & Annuity Ins. Co. v. Knudson (2002), 534 U.S. 204, 221
(petitioners sought “the imposition of personal liability on respondents for a contractual
obligation to pay m;ney”).

101. However, this Court has a duty to decide constitutional issues only when
absolutely necessary. Cramer v. Auglaize Acres (2007), 113 Ohio St. 3d 266 ** 8. Sece also
Smith v. Leis, 106 Ohio St.3d 309. Additionally, “[n]o court should * * * indulge the
constitutional issue if the litigant is entitled to relief upon other grounds.” Burt Realty Corp. v.
Columbus (1970), 21 Ohio St.2d 265, 269. Greenhills Home Owners Corp. v. Greenhills (1966),
5 Ohio $t.2d 207.

X. Standing

102.  “The essence of the doctrine of standing is whether the party seeking relief has
‘alleged such a personal stake in the outcome of the controversy as to assure that concrete
adverseness which sharpens the presentation of issucs upon which the court so largely depends
for illumination.”” Racing Guild of Ohio v. Ohio State Racing Comm ' (1986), 28 Ohio St. 3d
317, 321.  See also State ex rel. Dallman v. Court of Common Pleas, Franklin Cty. (1973), 35
Ohio St. 2d 176, 178-79 (“the question of standing depends upon whether the party has alleged
such a ‘personal stake in the outcome of the controversy,’ as to ensure that ‘the dispute Sought to
be adjudicated will be.prcsented in an adversary context and in a form historically viewed as

capable of judicial resolution™) (internal citations omitted). If a party can show
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“damége...different in character from that sustained by the public generally,” the party has
standing to challenge the constitutionality of the statute. State ex rel. Masterson v. Ohio State
Racing Comm’'n (1954), 162 Ohio St. 366, 368.

103. The Attorney General has exclusive standing to determine the existence of a
charitable trust and to enforce the performance of any charitable trust, except for those persons
that have a special interest that is separate and distinct from that of the general public. R.C.
109.24. Kemper v. Trustees of Lane Seminary (1848), 17 Ohio 293. See also Restatement of
Law 2™ Trusts, § 391, comment c; Brown v. Battelle Memorial Inst. (lﬂth Dist., Dec. 28, 1973),
No. 73 AP-233, 1978 Ohio App. LEXIS 1923, *6.

104. In Plant v. Upper Valley Medical Center (2" Dist., Apr. 19, 1996), No. 95-CA-
52, 1996 Ohio App. LEXIS 1529, *8, the cowrt held that a parly may not maintain an action
simply because he/she is a concerned citizen taken from the public at large. Where the plaintiff
has no greater interest than any other taxpayer or concerned citizen, that party is not entitled to
maintain an action to enforce a charitable trust. Where the party is not mentioned in the
document creating the charitable trust as an actual or selected beneficiary, the party is at best a
probable beneficiary and does not have standing to enforce the trust.

105.  Here, the individual Plaintiffs are mentioned in the class of beneﬁciaries,. as they
are Ohio smokers affected by the use of tobacco who are seeking help to quit.

| 106. Each of the individual Plaintiffs has standing to prosecute this action. Each has a
personal stake in the existing controversy and has a special right and interest in the monies
comprising the Endowment Fund, to ensure that those funds continue to be used for tobacco
control, prevention, and cessation purposes in Ohio. These special rights and interests are

distinct from those of the general public.
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107. Legacy has standing and a right to intervene in this action pursuant {0 RC
2721.12(A), which provides that whéfc, as here, an action for declaratory judgment is filed, “all
persons who have or claim any interest that would be affected by the declaration shall be made
parties to the action or proceeding.” Legacy also has standing to bring its claims in this case
because, in view of Legacy’s purported contract to receive $190 million from the Endowment
Fund, Legacy has a personal stake in the outcome of this controversy sufficient to assure
“concrete adverseness” between the parties. Unless invalidated, H.B. 544 adversely affects
Legacy’s interest in the Endowment Fund.

108. Plajntiffs Miller and Weinmann, as members of the special class of beneficiaries
of the Endowment Fund, also have standing in ihlS action to seek to protect the res of that Trust
for its intended purposes. The Attorney Generai s failure to take action to protect the Trust, and
its adoption of a litigation posture directly adverse to the enforcement and adniinistration of the
Trust, permits these individual Plaintiffs to bring this action.

109. Where “the attorney general, as parens patriae, has abandoned ... possible rights
of the beneficiary of the trust,” then benéﬁciaries of a charitable trust can bring suit in defense of
those rights, even if they are not specifically named in the trust document. Kapiolani Park
Preservation Society v. City and County of Honolulu, 151 P.2d 1022, 1024 (Hawaii 1988).
Furthermore, “where ... the attorney general as parens patriae, has actively joined in supporting
the alleged breach of trust, the citizens of th{e] State would be left without protection, or a
remedy, unless ... members of the public, as beneficiaries of the trust, have standing to bring the
matter to the attention of the court.” Id. at 1025. Here, the Ohio Attorney General intervened in
this case as a party adverse to the Trustees and the Foundation, and requested the Court to permit

the dissipation of the Endowment Fund, the trust corpus.
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110.  Thus, as in Kapiolani, denying standing to the individual Plaintiffs in this action
would permit the State, “with the concurrence of the attorney general ... to dispose ... of all, or
parts of, the trust ... as it chose, without the citizens of the ... State having any recourse to the
courts. Such a result is contrary to all principles of equity and shocking to the conscience of the

courl.” Id Because the Attoney General has failed to seek to protect or otherwise enforce the
Trust, is directly adverse to the individual Plaintiffs, and is representing parties with interests
adverse to those of Ohio tobacco users and the other intended beneficiaries of the Endowment
Trust, the individual Plaintiffs would lack adequate legal recourse and would have no one to
represent the interests of the Trust’s beneficiaries unless they are permitted to prosecute this
action.

111,  The State’é reliance upon the Attorney General’s power under R.C. 109.24 to
enforce charitable trusts, and upon State ex rel. Lee v. Montgomery, 88 Ohio St. 3d 233 (2000),
and Plant v. Upper Valley Medical Center, Inc., 1996 WL 185341 (Ohio App. 1996), is
misplaced because neither R.C. 109.24 nor the cases cited by the State preclude standing by
members of the class of beneficiaries of a charitable trust where, as here, the Attorney General
has not only abandoned the rights of those beneficiaries, but also is taking positions directly
adverse to their rights.

112. Here, Plaintiffs Miller and Weinmann, as smokers who have used the programs {0
quit, have a speéial interest separate and distinct from that of the general public, as well as a
special interest in the enforcement of the trust. See Restatement of the Law of Trusts 2d 278,

§391.
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X1 Preliminary Injunction Standards

113. “The purpose of a preliminary injunction is to presefve the status quo of the
parties pending final adjudication of the case upon the merits.” Yudin v. Knight Indus. Corp.,
109 Ohio App. 3d 437, 439 (1996).

114. Courts consider four factors in determining whether to issue a preliminary
injunction: (1) whether the plaintiff has shown a strong or substantial likelihood or probability
of success on the merits; (2) whether the plaintiff has shown thatrirreparable injury will result if
the preliminary injunction is not granted; (3) whether issuance of a preliminary injunction would
cause substantial harm to others; and (4) whether a preliminary injunction would serve the public
interest. Penzone v. Koster, 2008 WL 256547, § 9 (Ohio App. 10th Dist. 2008).

XII. There is Not a Likelihood of Success on the Merits on_ Legacy’s Claim_of
Impairment of Contracts. The Legacy Contract is not Valid and Enforceable.

A. Law Against Impairment of Contracts

115. The Constitution of both the State of Ohio and the United States of America
protect against statutes that impair the obligation of contracts. U.S. Constitution Art. L §10;
Ohio Constitution, Art. II, §28.

116. The Ohio Constitutional prohibition against laws impairing the obligations of
contracts is co-extensive with that of the United States Constitution. Westfield Ins. Co. v. Galatis
(2003), 100 Ohio St. 3d 216, §10.

117. 'The test for determining whether a statute violates the contract clause of the Ohio
or United States Constitutions has the same three components: “whether there is a contractual
relationship, whether a change in law impairs that cdntractual relationship, and whether the

impairment is substantial.” Stafe ex rel Horvath v. State Teachers Ret. Bd. (1988), 83 Ohio St.

3d 67.
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The “obligations of a contract are impaired by a law which renders them invalid, or
releases or extinguishes them.” Home Building & Loan Ass'n v. Blaisdell (1934), 290 U.S. 398,
431.

118.  Plaintiffs have failed to establish that they are substantially likely to prevail on the
merits of: the existence of a binding contractual relationship between Legacy and the Board; the
claim that H.B. 544 impairs that relationship; or that any impairment is substantial.

119. Legacy cannot demonstrate a likelihood of success on the merits of its impairment
of contract claim for several reasons. First, H.B. 544 does not substantially impair any rights that
Legacy has under the purported agreement because it is not a valid contract. Second, the Board’s
action allegedly authorizing tﬁe purported agreement is invalid becausé it was made in violation
of the Open Meetings Act. Third, the Board’s attempts to delegate its statutory authority were

unlawful. Fourth, the purported agreement was never approved or ratified by the Board, as
required by Ohio law.

B. The Agreement Is Not Invalidated By A Lack of Consideration. The

Element of Consideration Is Present In the Purported Agreement,

120. The elements of a contract include the following: an offer, an acceptance,
contractual capacity, consideration (the bargained-for legal benefit or detriment), a manifestation
of mutual assent, and legality of object and of consideration. Lake Land Emp. Group of Akron,
LLC v. Columber, 101 Ohio St. 3d 242, 2004 Ohio 786.

121. The Legacy contract contains bargained-for mutual promises by Legacy and the
Fouﬁdation and is supported by valuable consideration. It is a “well-established principle of
contract law” that “the law will not enter into an inquiry as to the adequacy of the consideration,

but will leave the parties to be the sole judges of the benefits to be derived from their contracts.”
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Columbus Medical Equipment Co. v. Watiers, 13 Ohio App. 3d 149, 150 (10th Dist. 1983); See
also Great American Ins. Co. v. Colonial Ins. Co. of Cal., 1995 WL, 705206, at *4 (Ohio App.
10th Dist. 1995) (“[wlhere there is some consideration to support a contract, the courts will not
inquire into the adequacy of that consideration.”).

122.  Contrary to the State’s argument and even assuming that this contract did not
confer a benefit on the Foundation, which it did, valid contract consideration does not require a
benefit to the Foundation. Rather, “[clonsideration may consist of either a detriment to the
promisee or a benefit to the promisor,” and such a detriment “may consist of some forbearance,
loss, or responsibility given, suffered, or undertaken by the promisee.” Lake Land Employment
Group of Akron, LLC v. Columber, 101 Ohio St. 3d 242, § 16 (2004) (citing Irwin v. Lombard
Univ., 56 Ohio St. 9, 19 (1897)) (emphasis added); Molorists Maut. Ins. Co. v. Columbus Finance,
Inc., 168 Ohio App. 3d 691, 696 (10th Dist. 2006) (same). “Consideration may consist of ... a
return promise,” and “[i]t matters not ... to whom [the consideration] goes. Ifitis bargained for
and given in exchange for the promise, the promise is not gratuitous,” Resta‘temcm (Second) of
Contracts § 71, cmts. d, ¢ (1981).

123. Under Ohio law, there is a difference between a contract supporied by
consideration versus a gratuitous promise that imposes conditions upon a gift. Prendergast v.
Snoeberger (2003), 154 Ohio App. 3d 162; Carlisle v. T&R Excavating, Inc. (1997), 123 Ohio
App. 3d 277.

124. A gift is gratoitous and unenforceable when performance of the conditions by the
recipient will confer no benefit upon the promisor. Prendergast, supra. Carlisle, sapra. See
also Varee v. Holzinger (1 1" Dist., No. 2006-A-0072) 2007 Ohio 1924; Bob Tatone Ford, Inc. v.

Ford Motor Company, 140 F. Supp. 2d 817.(8.D. Ohio 2000).
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125.. The Legacy contract is not merely a gratuitous promise by the Foundation, as the
State contends. Legacy provided valuable consideration for the $190 million coniract with the

Foundation by promising to undertake significant new responsibilities:

e “Legacy shall focus use of funds received from this grant upon Ohio
populations....”

e Legacy “shall prepare a plan to reduce tobacco use by Ohioans, with emphasis on
reducing the use of tobacco by youth, minority and regional populations, pregnant
women, and others who may be disproportionately affected by the use of tobacco.”

e Legacy’s “plan shall be consistent with the Strategic Plan of the [Ohio
Foundation].”

¢ “Legacy shall carry out, or provide funding for private or public agencies to cairy
out, rescarch and programs related to tobacco use prevention and cessation.”

e “Legacy shall establish an objective process to determine which research and
program proposals to fund.”

e Legacy shall “independently and objectively evaluate[ ] annually” all “research
and programs funded by Legacy.”

126. Tt is well settled that a party provides adequate contract consideration when it
promises to use funds promised by the other party in a particular manner and to undertake new
responsibilities. For example, in Jrwin v. Lombard Univ., 56 Ohio St. 9 (1897) - a case the
Supreme Court recently cited with approval in Lake Land, supra — Gilpin signed a promissory
pote promising to pay $1,000 in two years to Lombard University for the specific purpose of
designating a professorship. In return, the University agreed to designate the professorship as
Gilpin had directed, but Gilpin died before paying the $1,000. His estate refused the
University’s claim to the $1,000, contending a lack of consideration. The Supreme Court
disagreed, finding adequate consideration. Jd., 56 Ohio St. at 21-22.

127. Courts in other states deciding this issuc have reached the same conclusion as the

Ohio Supreme Court in frwin. See e.g., Nebraska Wesleyan University v. Griswold’s Estate, 202
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N.W. 609, 616 (Neb. 1925) (“[wlhile in the case of a mere promise to make a gift or donation to
a college subject to no condition and imposing no obligation upon the college with respect
thereto could not be enforced, we think that when, as in this case, the college is required to
perform certain duties with respect to the specific fund, its acceptance thereof and reliance
thereon and promise to carry out the wishes of the donor supply the consideration™); Furman
Univ. v. Waller, 117 8.E. 356, 362 (8.C. 1923).

128. The conditions imposed upon Legacy in the alleged contract are neither precatory
nor otally discretionary. Actual obligations are imposed.

129. The “gratuitoﬁs promise” cases cited by the State are not applicable, because none
of those cases involves a contract where, as here, a party, in a bargained-for exchange for the
other party’s promise to transfer funds, made mutual promises to undertake new responsibilities
and obligations in connection with those funds. See e.g., Prendergast v. Snoeberger, 154 Ohio
App. 3d 162, § 30 (2003) (no detriment to, or obligations undertaken by, the promisee); Carlisle
v. T & R Excavating, Inc., 123 Ohio App. 3d 277, 284 (1997) (same); Maryland Nat’l Bank v.
United Jewish Appeal Federation, 407 A.2d 1130 (Md. App. 1979) (no mutual promise of new
responsibilities by charitable institution in exchange for promisor’s contribution pledge).

C. The Purported Agreement Does Not Fail Because It Is IHusory. The
Purported Agreement Is Not Hlusory.

130. A contract is illusory only when, by its terms, the promisor retains an unlimited
right to determine the naturc or extent of his performance. Century 21 Am. Landmark, Inc. v.
Mecintyre (1980), 68 Ohio App. 2d 126. See also mbrogno v. MIMRx.com, Inc. (1{}“’ Dist., No.
03AP-345), 2003 Ohio 6108. An apparent promise which according to its terms makes

performance optional with the promisor is in fact no promise, although it is often called an
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illusory promise. Andreoli v. Brown (1972), 35 Ohio App. 2d 33, 55, quoting Restatement,
Contracts, Section 2 (1925), paragraph (b) of the Comment.

131. “Where the parties, following negotiations, make mutual promises which
thereafter are integrated into an unambiguous writlen contract, duly signed by them, courts will
give cffect to the parties’ expressed intentions.” Aultman Hospital Ass’n v. Hospital Care Corp.,
(1989), 46 Ohio St. 3d 51, 53.

132. Legacy made a mutual promise and c_ommitted to undertake a multitude of new
responsibilities with specific restrictions imposed by the Foundation. Legacy does not have
unlimited discretion in the spending of the funds. For example, Legacy promised to use the
funds to carry out ot fund “tobacco use prevention and cessation” programs and research. Under
the contract, Legacy has no discretion to use the funds for citizens of other states where it is
unrelated to a benefit to Ohioans. Furthermore, in the agreement, Legacy committed to preparé a
strategic plan that was consistent with the Foundation’s plan, with an emphasis on “youth,
minority, and regional populations, [and] pregnant women.” Legacy has no discretion to ignore
these requirements and thus does not have unlimited discretion to determine its own performance
under the contract.

133.  Accordingly, the purported agreement is not illusory.

D. The Resolution Purportedly Authorizing the Transfer Agreement was Made

in Violation of the Open Mectings Act.

134. The Foundation was a “public body” subject to the Open Meetings Act.
R.C.121.22(B)(1)(a).

135. A meeting which has a set time and place is a prearranged meeting. State ex rel

Plain Dealer Publishing Co. v. Barnes (1988), 38 Ohio St. 3d 165, 167.
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136. The executive session on April 4, 2008 was a prearranged meeting of the Board.

137. The Open Meetings Act requires “public officials to take official action and to
conduct all deliberations upon official business only in open meetings unless the subject matter is
specifically excepted by law.” R.C. 121.22(G). Under the Open Meetings Act, public bodies
may enter into a private “executive session” only for consideration of certain matters specifically
enumerated in the Act. R.C. 121.22(G). These enumerated matters include:

(O To consider the appointment, employment, dismissal, discipline,
promotion, demotion, or compensation of a public employee or official, or the investigation of
charges or complaints against a public employee, official, licensee, or regulated individual,
unless the public employee, official, licensee, or regulated individual requests a public hearing.
%k #

(2)  To consider the purchase of property for public purposes, ot for the sale of
property at competitive bidding, if premature disclosure of information would give an unfair
competitive or bargaining advantage to a person whose personal, private interest is adverse to the
peneral public interest. * * *

(3) Conferences with an attorney for the public body concemning disputes
involving the public body that are the subject of pending or imminent court action;

4 Preparing for, conducting, or reviewing negotiations or bargaining
sessions with public employees concerning their compensation or othcr.terms and conditions of

their employment;

(5) Matters required to be kept confidential by federal law or regulations or

state statutes;

36 Apx. 100



(6)  Details relative to the security arrangements and emergency response
protocols for a public body or public office, if disclosure of the matters discussed could
reasonably be expected to jeopardize the security of the public body or public office;

(7) In the case of a county hospital operated pursuant to Chapter 339 of the

Revised Code, a joint township hospital operated pursuant fo Chapter 513 of the Revised Code,

or a municipal hospital operated pursuant to Chapter 749 of the Revised Code, to consider trade

secrets, as defined in section 1333.61 of the Revised Code.

138. The Open Meetings Act provides that the “motion and vote to hold that executive
session shall state which one or more of the approved matters listed” in the Act are to be
considered in the executive session. R.C. 121.22(G).

139. At the Foundation Béard meeting on April 4, 2008, the Board did not specifically
state in its.motion one of the approved matters for entering an executive session }ii'ovided in the
Open Meetings Act.

140.  “Deliberations include the weighing and examining of reasons for and against
action. ” Springfield Local School Dist. Bd. of Edn. v. Ohio Assn.. of Publ. School Empl., Local
530 (1995), 106 Ohio App. 3d 855, 864; Holeski v. Lawrence (1993), 85 Ohio App. 3d 834, 829,
citing Webster's Third New International Dictionary (1961), 596.

141. During the executive session, a majority of the members of the Board deliberated
regarding the following: whether to transfer Foundation funds to a private entit)}; which entities
should be designated as possible recipients; the amount éf funds to be transferred; and whether to
authorize its Executive Director to carry out the transfer. None of these issues fit within an

exception to the Open Meetings Act and each issuc was required to be discussed and decided in

open session.
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E. The Board’s Discussions Did Not Fit Within the Open Meetings Exception
for the Discussion of Pending and Imminent Litigation With the Board’s Attorney

142. A public body has the burden of proof in demonstrating that an exception to the
Open Meetings Act applied to its actions. State ex rel. Bond v. Montgomery (1989), 63 Ohio
App. 3d 728, citing State ex rél. National Broadcasting Co. v. Cleveland (1988), 38 Ohio St. 3d
79.

143. Michael Renner, the Executive Director, was not the Board’s attorney. The other
Board members who happened to be attorneys also were not the Board’s attorney. See Awadalla
v. Robinson Memorial Hospital (11th Dist., Jun. 5, 1992), Case No. 01-P-2385, 1992 Ohio App.
LEXIS 2838 *7 (the minutes of the meeting reflected that Stephen Colecchi was designated as
Senior Vice President; therefore, the evidence did not support an argument that he was serving as
the hospital’s attorney).

144. In the instant case, Stafe ex rel. Leslie v. Ohio Housing Finance Authority (2005),
105 Ohio St. 3d 261, is not applicable because that case involved communications between a
chief legal counsel for an agency and an attorney who worked under her supervision. Leslie
does not expressly or implicitly overrﬁie Awadalla, supra.  In fact, Leslie does not cite
Awadalla. Finally, Leslie, does not stand for the proposition that an Executive Director or Board
Member who happens to be an attorney can Serve as the attorney for a Board for purposes of
discussing pending or imminent legal action in executive session.

145. No attorney for the Board was present at the Board meeting on April 4, 2008.
Thus, the Board did not go into execulive session for the purpose of “Conferences with an
attorney for the public body concerning disputes involving the public body that are the subject of

pending or imminent court action.” R.C. 121.22(G)(3) (Emphasis added).
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146. No other exception to R.C. 121.22 applies to the executive session held on April
4, 2008.

147. Fven if the Board properly went into executive session and discussed some topics
that may have qualified as discussions reparding imminent court action if the Board’s attorney
had been present, the Board’s discussions went beyond this subject matter to basic policy
decisions facing the Board, and these topics were improperly discussed in executive session,
- rather than in open session. This is a violation of the Open Meetings Act.

148. The Open Meetings violation invalidates the Board’s resolution purporting to
. authorize the transfer of $190 million, and thus invalidates the purported agreement.

149. The Open Meetings Act provides that “A resolution, rule, or formal acﬁion
adopted iﬁ an open meeting that results from deliberations in a meeting not open to the public is
invalid unless the deliberations were for a purpose specifically authorized in division (G} . . . and
conducted at an executive session held in _compliance with this section.” R.C. 121.22(H).

150. The fact that a resolution is adopted in a public meeting does not cure the
violation of the Open Meeting Act that occurs when that resolution results from deliberations
that occurred during Executive Session. See The Wheeling Corp. v. Columbus & Ohio River RR
Co. (2001), 147 Ohio App. 3d 460, 475. Sec also Gannett v. Satellite Information Network Inc.,
v. Chillicothe Bd. of Edn. (1988), 41 Ohio App. 3d 218, 221.

151. Where a resolution is adopted immediately subsequent 1o an executive session at
which the matter in question was discussed at length, and the resolution was revised during
executive session, a violation of the open meetings act has occurred. The Wheeling Corp, supra,
at 475-476. See also Mansﬁefd City Council v. Richland City Council (5" Dist., Dec. 24, 2003),

No. 03 CA 55, 2003 Ohio App. LEXIS 6654 (council violated the Open Meetings Act by
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discussing pending or imminent legal action with its attorney and deciding during that executive
session to issue a press release that no action was going to be taken).

‘ 152.. Absent the_transfer resolution, which is invalid as a result of the Open Meetings
Act violation, Mr. Renner lacked authority to enter into the agreement with Legacy.

153. Furthermore, the Board never ratificd or apprqved the agreement with Legacy. In
fact, the Board actually took steps to rescind it, to the extent that it wifhdrew the $190 million
transfer request.

154. The Ohio Department of Health has never ratified or approved the purported
agreement between the Foundation and Legacy. The-Ohio Department of Health sent a letter to
rescind the purported.agreement. [Defendant’s Ex. IF] |

155. Legacy cannot assert an impairment of contract claim based upon a purporied

- agrecment that is invalid because its only authorization resulted from discussions in closed

session in violation of the Open Meetings Act.

F. Equitable Estoppel Does Not Apply to Prevent Defendants From Asserting
the Board's Open Meetings Violation

156. A prima facie case for equitable estoppel requires a plaintiff to prove four
clements: (1) that the defendant made a factual misrepresentation; (2) that it is misleading; (3)
that it induces actual reliance which is reasonable and in good faith; and (4) that reliance causes
detriment to the relying party. Doe v. Blue Cross/Blue Shield of Ohio (1992), 79 Ohio App. 3d
369, 379.

157. In the instant case, Plaintiffs caﬁmot point to a factual misrepresentation that was
made by the Atlorney General’s office, nor reasonable reliance upon that misrepresentation.

158. Thé cases in which a court has held that a public body cannot assert its own

violation of the Open Meetings Act in order to change its earlier decisions to the detriment of
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third parties are distinguishable from the instant case. First, this is not a case in which the Board
members who participated in a meeting are attempting to invalidate their own actions. The
Wheeling Corp. v. C&O River RR Co., supra, at 478, distinguishing Jones v. Brookfield Twp.
Trustees (12th Dist., Jun. 30, 1995), No. 92-T-4692, 1995 Ohio App. LEXIS 2805, as a case that
“involved board membets attempting to invalidate their own actions.” In the case sub judice,
Defendants are state elected officials and the Director of the Ohio Department of Health. The
State Treasurer and the Director of the Ohio Department of Health have no comnection to the
Roard’s conduct at its meeting., Neither the Attorney General nor the State of Ohio have a
connection to the Board’s conduct either.

159. The equitable considerations at issue are not equivalent to those present in
Roberto v. Brown County General Hospital (12™ Dist., Feb. 8, 1988), No. CA87-06-009, 1988
Ohio App. LEXIS 372. In Roberto, a hospital attempted to invalidate an employment agreement
uﬁon which an employee had relied for five years. There is no such long-term reliance here.

160. Under Ohio law, anyone has standing to assert a violation of the Open Meetings
Act. This includes members of State Boards and Commissions, as well as state officials. Sce
State ex rel. Mason v. SERB (1999), 133 Ohio App. 3d 213.

161. The Court concludes the Defendants in this action have standing to assert a
violation of the Open Meetings Act. Furthermore, the doctrine of equitable estoppel does not
apply to the facts of the instant case.

G. The Purported Agreement Between Legacy and the Board is Invalid Because
the Board Unlawfully Delegated its Siatutory Authority

162.  Government entities may delegate ministerial duties, but they cannot delegate
statutory duties that require judgment and judicial discretion, ahsent statutory authority. CB
Transp., Inc. v. Butler Cty. Bd. of Retardation (1979), 60 Ohio Misc. 71.

41 Apx. 105



163. The Foundation was not permitted to delegate statutory duties that required
judgment and discretion, absent express statutory authority. CB Transp., Inc., supra, at 62.

164. Through its purported agreement with Legacy, the Foundation unlawfully
delegated statutory duties requiring judgment and discretion to Legacy.

165. TYormer R.C. 183.07, as it was in effect on April 8, 2008, provided that the
Foundation “shall prepare a plan to reduce tobacco use by Ohioans, with an emphasis on
reducing the use of tobacco by youth, minority and regional populations, pregnant women, and
others who may be disproportionately affected by the use of tobacco.” The language of this
statute subjected the Foundation to a mandatory duty, thereby requiring judgment and discretion.
Nothing in Chapter 183 of the Revised Code permits the Foundation to delegate this function to
Legacy or any othéer organization. The purported Agreement unlawfully delegated to Legacy the
duty to prepare a plan to reduce tobacco use by Ohioans, as provided in former R.C. 183.07.

' 166. Former R.C. 183.07 further provided that the Foundation “shall establish an
objective process to determine which research and progr.";tm proposals to fund.” As such, this
language subjected the Foundation to a mandatory duty, requiring judgment and discretion. No
part of Revised Code Chapter 183 permitted the Foundation to delegate this function to Legacy
or anyone else.

167. The purported Agreement unlawfully delegates to Legacy the mandatory and
discretionary duty to establish an objective process {0 determine which research and program
proposals to fund, as provided in former R.C. 183.07. Thus, without such authority to delegate,
the Foundation had no authority to enter into the Agreement and the Agreement is thereby void.

H. The Agreement is Invalid Because it Was Executed by the Board’s Executive
Director Without Ratification by the Board.
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168, When an executive director enfers into an agreement on behalf of a state entity,
the agreement is rendered voidable. Monarch Const. Co. v, Ohio School Facilities Comm’n
(2002), 150 Ohio App. 3d 134. |

169. 1In State of Ohio v. Exec'r of Butiles (1854), 3 Ohio St. 309 the Ohio Supreme
Court found that “any contract that an individual, or body corporate or politic, may fawfully
make, they may lawfully ratify and adopt, when made in their name without authority; and when
adopted, it has its effect from the time it was made, and the same effect as though no agent had
intervened." Buttles at 322-323.

170. When agents of the State exceed their aathority in entering into a contract, the
State has the qption to either ratify the contract or to repudiate it. State of Ohio v. Buttles (1854},
3 Ohio St. 309.

171. Here, Michacl Renner, as the Executive Director, lacked authority to enter into
the Agreement with Legacy on behalf of the Board without ratification and the Foundation never
ratified the purported contract. As a result, the Agreement is rendered voidable. Because the
Agreement was voidable, it could be rescinded. Additionally, because the Agreement was
voidable, H.B. 544 does not substantially impair the alleged agreement.

172. The Foundation rescinded the portion of its earlier resolution which had
authorized the transfer of $190 million to Legacy via a motion made at the special mecting held
on April 15,2008. See Defendants’ Exhibit E.

173.  Ohio Department of Health, as successor 10 the Foundation, also sent a letter on

May 6, 2008, attempting to rescind the purported Agreement with Legacy. See Department of

Health’s Exhibit A.
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174.  Because the purported Agreement is void and unenforceable, no unconstitutional
impairment of contract claim with Legacy results from H.B, 544.

L The Agreement is Invalid Because it Did Not Meet State Requirements for
Grant Agreements

175.  Ohio law sets specific requirements for disbursement of money totaling $25,000
or more “for the provision of services for the primary benefit of individuals or the public and not
for the primary benefit of a governmental entity.” R.C. 9.231(A)(1).

176. The Agreement with Lepacy constitutes an agreement “for the provision -of
services for the primary benefit of individuals or the public and not for the primary benefit of a
governmental entity” as provided in R.C. 9.231(A)1).

'177. A governmental entity which enters into an agreement defined in R.C. 9.231 must
enter into a written contract th_at includes certain requirements and conditions. R.C. 9.231{A)(1).

178. A written contract covered by R.C. 9.231 must set forth certain terms including,
but not limited to: the minimum percentage of money that is to be expended on the recipient’s
direct costs; the records that a recipient must mainfain to document direct costs; and permissible
dispositions of money reccived by a recipient in excess of the contract payment earned, if the
excess is not to be repaid to the governmental entity. R.C. 9.232.

179. The Agreement with Legacy does not include the terms required by R.C. 9.232,
and it is therefore invalid. Because the Agreement is invalid, the contract is not binding and
H.B. 544 does not create an unconstitutional impairment of contact with respect to Legacy.

Fifth, the purported agreement lacks consideration and is illusory. And lastly, the purporied

agreement is invalid because it fails to comply with Ohio R.C. 9.231.
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XIL Plaintiffs Have A Substantial Likelihood Of Success On The Merits On the Issue of
Vested Trust Rights -

A. The Powers of the General Assembly and the Creation of the Fund at Issuc

180. The Master Settlement Agreement did not limit the purposes for which Ohio
could use the funds provided. While other states enacted constitutional provisions to hmit the
purposes for which their Master Settlement Funds could be expended (eg: Oklahoma, ldaho),
Ohio did not similarly limit the future expenditure of its funds.

181. The fund at issue, the Endowment Fund, was created by the General Assembly

through the enactment of Revised Code Chapter 183 via 5.B.192 in the year 2000. See

- Defendant’s Exhibit G, 148 Ohio Laws 10767-10805.

182. The Master Settlement Agreement funds were deposited upon receipt into “the
state treasury to the credit of the tobacco master settlement agreement fund.” The funds were
then allocated to other funds pursuant to a formula created by the General Assembly. See
Former R.C. 183.02, Defendant’s Exhibit G.

183. Even in the initial statutory allocation of the Master Settlement Agreement funds,
there were funds allocated to purposes other than tobacco cessation, including law enforcement
improvements, school facilities, public health, biomedical research and technology, and
education technology. See Former R.C. 183.02(A)—I).

184. A portion of the Master Settlement Agreement funds was allocated to the Tobaceco
Use Prevention and Cessation Trust Fund, created by former R.C. 183.03, which providcd that
“The Tobacco Use Prevention and Cessation Trust Fund is hereby created in the state treasury.

Money credited to the fund shall be used as provided in Sections 183.04 to 183.10 of the Revised

Code.
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18.5. Former R.C. 183.08 created the Tobacco Use Prevention and Control Endowment
Fund, “which shall be in the custody of the treasurer of state but shall not be a part of the state
treasury. The endowment fund shall consist of amounts appropriated from the Tobacco Use
Prevention and Cessation Trust Fund, as well as grants and donations made to the Tobacco Use
Prevention and Control Foundation and investment earnings of the fund.” The State Defendants
refer to this as a “custodial account.”

186. The legislative power granted to the General Assembly is plenary and is not
limited to only those powers delegated by the Ohio Constitution. Art. I, §26. See also Stafe ex
rel. Michaels v. Morse (1956), 165 Ohio St. 599, 603 (‘éthe General Assembly may enact any law
which is not prohibited by the Constitution”).

187.  Article 11, section 22 places no limit on the authority of the General Assembly to
make appropriations. It provides in relevant part: “no money shall be drawn from the treasury,
except in pursuance of a specific appropriation, made by law.” Thus, money may be drawn only
as duly appropriated by the General Assembly.

188. A General Assembly cannot limit the authority of a future General Asécmbly to
legislate.

189, In Szfate ex rel. Hoeffler v. Griswold (1930), 35 Ohio App. 354, 356, the Tenth
District Court of Appeals held “[t}he power of the Legislature to reappropriate is as broad as it is
to appropriate originally.” The court further determined that “[t]he fact that the money set apart
had, by the former Legislature, been itemized as to its distribution, was not compelling upon the
General Assembly in the act of reappropriation.” Id. 7 |

190. Unlike the retircment systems at issue in In re Ford (1982), 3 Ohio App. 3d 416

and Jackson & Assoc. v. Public Empl. Retirement Sys. (10™ Dist., No. 02AP-1218), 2003 Ohio
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7033, the Foundation’s funds were appropriated to it from the general revenue fund, whereas the
retirement systems receive their funds from contributions from individual members, rather than
from appropriations by the General Assembly. Yet, the Court does not find this difference to be
determinative in this case.

191. In AG Opinion 2008-03, n. 5, where the Endowment Fund was distinguished
from the funds managed by the retirement systems, it was opined that “[t]he monies are not
received from a source that connects them intrinsically with the rights of particular persons,” and
the General Assembly has “continuing authority to expend that money as it deems fit.”
However, this authority is not controlling. At best, it could be persuasive. However, the Court
finds that it is not.

192. Former R.C. 183.08 states the Endowment Fund “shall consist of amounts
apijropriatcd from the tobacco use prevention and cessation trust fund . . .7 Endowment is
defined in Black’s Law Dictionary as “[t]he act of settling a fund, or permancnt pecuniary
provision, for the maintenance of a public institation, éharity, college, etc.” (Emphasis added)

193. Former R.C. 183.08 further states: “Disbursements from the fund shall be paid by
the treasurer of state only upon instruments duly authorized by the board of trustees of the
foundation.” (Emphasis added) |

194. The Court finds that the General Assembly did not act within the scope of its
legislative authority in taking back the monies it had previously given to the Endowment Fund,
as the Endowment Fund is a charitable trust created under R.C. Chapter 183. While this Court
recognizes that appropriations are subject to future change in accordance with the powers

granted to the General Assembly under the Ohio Constitution, this was not “re-appropriation.”
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The fact that these funds originally at one point came from the General Revenue Fund does not
change anything.

B. H.B. 544 Unconstitationally Impairs Vested Trust Rights

195. Plaintiffs have a substantial likelihood of success on the merits of their claim that

H.B. 544 unconstitutionally impairs vested trust rights by attempting {o divert monies from the
Foundation to the Jobs Fund for the Stimulus Proposal, in violation of Art. I, §10.of the United
States Constitution and Art. IT, §28 of the Ohio Constitution.
196. The Endowment Fupd is a trust fund. “A trust is created when a settlor conveys
property to a trustee with a manifest intent to impose a fiduciary duty on that person
requiring that the property be used for a specific benefit of others.” Branson School District
RE-82 v. Romer, 161 F. 3d 619, 633 (10" Cir. 1998), citing Restatement (2) of Trusts §§ 2,
17,23, & 23 cmt. 2 (1959).
197. R.C. Chapter 183 created the Endowment Fund as a trust: the settlor (the State of
Ohio) conveyed the property (transferred monies into the Endowment Fund) to a trastee R.C.
183.08 designates the Foundation as “trustee™) with a manifest intent to impose a fiduciary duty
on the trustee (R.C. 183.07-.08 expressly impose fiduciary “duties” on the Foundation) requiring
that the property be used for the specific benefit of others (the 'und must be used for tobacco
cessation and prevention for the specific benefit of Ohio tobacco users and its youth, R.C.
183.07).

198. The statutory scheme creating the Endowment Fund has all the elements of a
trust: a trustee (the Foundation), trust corpus (the Endowment Fund), and trust beneficiaries
(Ohio’s youth and tobacco users). State ex rel Preston v. Ferguson (1960), 170 Ohio St. 450,

464 (“there is no question that the funds [in the School Employees Retirement System] are trust
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funds™); United States v. Mitchell, 463 U.S. 206, 224-25 (1983) (the General Allotment Actof
1887 and its implementing regulations created a trust: “All of the necessary elements of a
common-law trust are present: a trustee (the United States), a beneficiary (the Indian allottes),
and a trust corpus (Indian timber, lands, and funds)”); Dadisman v. Moore, 384 S.E.2d 816, 821
(W.Va. 1989) (“[a] review of the [Public Employecs Retirement System statute reveals a classic
example of a ‘statutory’ trust” — public retirees are the trust beneficiaries, the PERS fund is the
trust corpus, and the PERS Board of Trustees is “trustee”); Pelf v. State of Utah, 104 F. 3d 1334,
1542-43 (10™ Cir. 1996) (Congress created a statutory trust of oil royalty funds for the benefit of
a group of Navajo Indians by establishing a trust-like structure with all elements of a trust: a
frustee, beneﬁciary, and corpus).

199. Apart from establishing all elements of a trust, the General Assembly
demonstrafcd its intent to create the Endowment Fund as a trust in two other ways:

(1) In R.C. 183.08(A), the General Assembly expressly designated the Foundation as
“trustee of the Endowment Fund. The word “trustee” has a distinct legal meaning: a “person
holding property in trust.” Restatement (2d) of Trusts §3(3) (1959). R.C. 1.42 mandates that
“[wlords and phrases that have acquired a technical or particular meaning, whether by legislative
definition or otherwise, shall be construed accordingly.” Rockfield v. First Nat’l Bank of
Springfield (1907), 77 Ohio St. 311, 326 (courts are required to give words in statutes their
distinct legal meaning; when lawmakers are making law, “[tJhey cannot be presumed to have
been simply dealing with legal terms in a loose” fashion); NLRB v. Amax Coal Co. (1981), 453
U.8. 322, 329 (“[wlhere Congress uses terms that have accumulated settled meaning under cither
equity or the common law, a court must infer, unless the statute otherwise dictates, that Congress

means to incorporate the established meaning of these terms™),
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(2) The General Assembly imposed mandatory fiduciary duties and restrictions upon the

. Foundation as trustee. Ohio Society for Crippled Children and Adults, Inc. v. McElroy (1963),

175 Ohio St. 49, syllabus Y1 (in determining whether a trust has been created, “the question is
whether the settlor not only expressed a desire that the recipient of the property use it in a certain
way, but whether he expressed an intention to impose a duty upon the recipient to so use it.).

200. As the corpus of the Trust, the Endowment Fund can be used “only for‘ the
purposes contemplated in the trust.” Shuster v. North American Mortgage Loan Co. (1942), 139
Ohio St. 315, 342,

701. The trust is irrevocable because the State, as settlor, did not reserve any right of
revocation.

202. Having established the Endowment Fund as a trust eight years ago, the State docs
not now have the power to revoke the trust because it did not reserve any right of revocation
when the trust was created. In re Guardianship of Lombardo (1999), 86 Ohio St. 3d 600, 607
(“[i]t is a well-founded principle that where the settlor makes no reservation in the language to
amend or revoke a trust, he or she may not unilaterally revoke the trust™); Lourdes College of
Sylvania v. Bishop (1997), 94 Ohio Misc. 2d 51, 56-57 (“after the grantor has éompleted the
creation of a trust, she is without rights, liabilities, or powers over the trust unless expressly
provided for by the trust agreement . . . .. Thus, unless the grantor has retained the power, she
may not modify or revoke the trust”); Restatement (2d) of Trusts § 367 (1959) (“[i]f a charitable
trust has once been validly created, the settlor cannot revoke oi" modify it unless he has by the
terms of the trust reserved a power to do s0”).

203. R.C. Chapter 183 must be construed consistently with the well-settled trust rule of

irrevocability at the time the Endowment Fund was created because the statute did not expressly

50 Apx. 114



state otherwise. State ex rel. Morris v. Sullivan (1909), 81 Ohio St. 79, syllabus (“[s]tatutes arc
to be read and construed in a light of and with reference to the rules and principles of the
common law in force at the time of their enactment, and in giving construction to a statute the
Legislature will not be presumed or held to have intended a repeal of the settled rules of the
common law, unless the language employed by it clearly expresses or imports such intention™);
Restatement (3d) of Trusts § 4 cmt. g (2003) (the terms of statutory trusts, if not expressly set
forth in the statute, “are supplied by the default rules of general trust law™).

204. Divesting the trust beneficiaries’ rights in the Endowment Fund violates the Ohio
and Federal Constitutions.

205. Article 11, §28 of the Ohio Constitution and the Contract Clause of Article I, §10 of
the Federal Constitution prohibit the Geﬁeral Assembly from interfering with vested trust rights
or impairing trust obligations. State ex rel Cily of Youngstown v. Jones (1939), 136 Ohio St. 130,
136, (“{t}he General Assembly . .. could not interfere with vested rights or impair the obligations
of existing contracts in violation of Section 28, Article I of the state Constitlution and the
contract clause of Section 10 of Article I of the federal Constitution”); State v. Walls (2002), 96

" Ohio St. 3d 437 @ 9 (it is “settled in Ohio that a statate runs afoul of [the prohibition in Section
28, Article 11 of the Ohio Constitution against retroactive laws] if it takes away or impairs vested
rights acciuired under existing laws”).

206. The Endowment Fund’s beneficiaries have constitutionally protected vested rights
in the trust res. Once the General Assembly transferred monics to the Endowment Fund to be
held by the Foundation in trust, those funds were impressed with a trust outside the state
treasury, R.C. 183.08(A), and the equitable rights of the class of trust beneficiaries, including

Ohio tobacco users, vested in the Fund. First Nat'l Bank of Cincinnati v. Tenney (1956), 165
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Ohio St. 513, 518 (when a trust is created, “the settlor transfers and delivers property to a trustee

. and designated beneficiaries take immediate vested interest in such property”); Braun v.
Central Trust Co., (1952), 92 Ohio App. 110, 116 (when a trust becomes effective, the legal and
equitable titles “vest immediately”: truest beneficiaries are “vested with the equitable title” and
legal title is vested in the trustee); Hermann v. Brighton German Bank Co. (1914), 29 Ohio Dec.
626 at *4 (“in a trust, the equitable title vests in the cestui que trust [the beneficiaries]”); Haich v.
Lallo, 2002 WL 462862, *2 (Ohio App. o Dist. 2002) (“a settlor’s transfer of fhe trust
properly’s legal title -to a trustee accomplishes [the] separation” of “equitable and legal”
ownership interests between the trust beneficiary and the trustee).

207. The State’s attempt to revoke the Trust and liquidaté the Endowment Fund
substantially impairs the obligations éf the Trust and the vested rights of the Trust beneficiaries,
including the individual Plaintiffs, in violation of the Contract Clauses of the Federal and Ohio
Constitations, Art. I, §10 of the United States Constitution and Art. I, §28 of the Ohio
Constitution. Jones, supra, 136 Ohio St. 130, 136 (“[t]he General Assembly . . . could not
interfere with vested rights or impair the obligations of existing contracts™); Toledo v. Seiders
- (1910), 23 Ohio Cir. Dec. 613, 1910 WL 1216, at *%2 5.6, aff"d as modified, (1911) 83 Ohio St.
495 (the General Assembly was “without authority to take the entire control and manégcment of
[the trust property] from the trustees . . .. %), citing New Gloucester School Fund v. Bradbury
(1834), 11 Me. .1 18, 1834 WL 473, at *_*5—6 (statute that j;)urported to divest statutory trust rights
53! transferring the endowment fund from the original trustees was an unconstitutional
‘impairment of contract); Dadisman, supra, 384 3.E. 2d at 829-30 (state’s diversion of public
employer contributions from the Public Employces Retirement System was an unconstitutional

invasion of trust funds: “We would be faithless to our constitutional duties to allow a raid on the
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PERS trust for purposes of political expediency.” The public employers’ PERS contributions are
“part of the'corpus of the trust and are not thereafter state funds available for expropriation or use
for any purpose other than that for which the moneys were entrusted™); Kapiolani Park
Preservation Society v. Honolulu, 751 P. 2d 1022, 1025-27 (Haw. 1988) (state’s repeal of prior
statute that had created a trust and attempt to transfer away portions of trust corpus impaired the
obligations of the trust in violation of the Contract Clause of the Federal Constitution).

208. ILB. 544’s impairment of the Trust is not “rcasonable and necessary” to serve
important steite purposes. United States Trust Company of New York v. New Jersey (1977), 431
U.S. 1, 29-31; Energy Reserves Group, Inc. v. Kansas Power and Light Co. (1983), 459 U.5.
400, 412-13 n. 14; Association of Surrogates and Supreme Court Reporters v. State of New York
(2d Cir. 1991), 940 F. 2d 766, 771-72 (“when the state’s legislation is self-serving and impairs
the obligations of its own,” courts do not defer to the legislative judgment but, instead, engage in
“3 more searching analysis™; the new legislation can “surviv¢ scrutiny only if it is reasonable and
necessary to serve an important public purpose”).

299. Depleting the Endowment Fund is unnccessary because there arc less drastic
alternatives to serve the State’s goal under the Stimulus Proposal and H.B. 544 of creating jobs
i1 Ohio. The State of Ohio offered no evidence on this issue. The only evidence supports the
canclusion that the State’s impairment of the Trust is not necessary because there is at least one
equally effective and less drastic alternative to fund $230 million of the Stimulus Proposal, rather
than diverting the monies from the Endowment Fund: general obligation bonds, as Governor
Strickland originally proposed on a much grander scale for the same purpose earlier this year.

[Hearing Tr., Vol. I, at 75-86 (Proctor)] [PL Exs. 11-12].
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210.  Plaintiffs therefore have a substantial likelihood of success on the merits in
establishing that H.B. 544 impairs the Trust in violation of Art. I, §10 of the United States
Constitution, and Art. 11, §28 of the Ohio Constitution, and thus establishing that those portions
of H.B. 544 that purport to revoke the Trust and liquidate the Endowment Fund are invalid and
void ab initio.

211, To the extent that Amended S.B. 192, prior to its repeal on May 6, 2008, purported
to liquidate the Endox;vmcnt Fund and divert its moneys elsewhere, Amended 8.B. 192 is also
unconstitutional and of no legal effect for the same reasons.

XIV. Irreparable Harm

212.  Under Ohio law, a party may only seek an injunction to guard himself, not third

parties, from harm. To have standing for injunctive relief, the injunction sought must provide the

. moving party with some tangible good. The moving party must prove by clear and convincing

evidence that he has a “personal stake” in the granting of the injunction. Crestmon! Cleveland
Pshp. V. Ohio Dep’t of Health (10™ Dist., 2000), 139 Ohio App. 3d 928, 936. To establish that
personal stake, the movin.g party must show that he faces an immediate threat of irreparable
injury. Fraternal Order of Police v. City of Cleveland (2001), 141 Ohio App. 3d 63, 74.

213. A party cannot demonstrate irreparable harm by showing that it will only sustain
cconomic harm. A financial loss can be compensated by money damages, whereas, as the Tenth
District Court of Appeals explained, “irreparable harm consists of the substantial threat of
r’nateriai injury that cannot be compensated with monetary damages.” Sabatino v. Sanfillipo (10‘1’
Dist., Dec. 7, 1999), Case No. 99 AP-149, 1999 Ohio App. LEXIS 5805, *7, quoting

Agrigeneral Co. v. Lightner (3" Dist., 1998), 127 Ohio App. 3d 109, 115.
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214, Absent the requested injunctive relief, the individual Plaintiffs will immediately
suffer irreparable harm. Unlawful impairment of constitutional rights necessarily results in
irreparable harm. United Auto Workers, Local Union 1112 v. Philomena, 121 Ohio App. 3d 760,
781 (10th Dist. 1998) (injunctive relief is warranted because enforcement of an unconstitutional
provision and the resultant loss of constitutional rights causes irreparable harm); American Civil
Liberties Union of Ky. v. McReary County, Ky., 354 F.3d 438, 445 (Sth Cir. 2003) (“when
reviewing a motion for preliminary injunction, if it is found that a constitutional right 1s being
threatened or impaired, a finding of irreparable injury is mandated™) (citing Elrod v. Burns, 427
U.S. 347, 373 (1976)); Overstreet v. Lexingion-Fayette Urban Cty. Gov't, 305 F.3d 566, 578 (6th
Cir. 2002) (“a plaintiff can demonstrate that a denial of an injunction will cause irreparable harm
if the claim is based upon a violation of the plaintiff’s constitutional rights”).

: 215. Injunctive rtelief is the proper remedy in order io prevent state officials from
carrying out unconstitutional statutes, including those that unconstitutionally impair a contract.
| University of Hawaii Professional Assembly v. Cayetano, 183 ¥.3d 1096, 1108 (9th Cir. 1999)
(affirming grant of preliminary injunction against operation of statute that unconstitutionally
impaired contract); Hubbell v. Leonard, 6 F. Supp. 145 (BE.D. Ark. 1934) (appropriate relief for
unconstitutional impairment of contracts was to enjoin state officials from diverting revenue
sources that were already committed under the contracts and to declare the unconsiitutional
statutes “null and void”); Dann v. Blackwell, 83 F. Supp.2d 906 (S.D. Ohio 2000) (enjoining
Ohio state official from enforcing unconstitutional statute); Planned Parenthood Ass’n of
Cincinnati, Inc. v. City of Cincinnati, 822 F.2d 1390, 1400 (6th Cir. 1987) (upholding

preliminary injunction preventing enforcement of unconstitutional city ordinance).
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216. Without injunctive relief, Plaintiffs will also suffer imminent irreparable harm
because they have no adequate remedy at law. In order for a legal remedy to be adequate, it
“shall be in all respects adequate to justify the refusal of the injunction upon that ground.... Itis
not enough thét there is a remedy at law; it must be plain, adequate aﬁd complete; or in other
words, as practical, and as efficient to the ends of justice and its prompt administration, as the
remedy in equity.” Mid-dAmerica Tire, Inc. v. PTZ Trading Ltd., 95 Ohio St. 3d 367, 380 (2002).

H.B. 544 purports to completely liquidate the Endowment Fund and divert those funds

~ elsewhere.

XV. Harm to Third Parties

217. Third parties will be harmed if injunctive relief is not granted. The intended
beneficiaries of the Trust will suffer an increase in tobacco-related discase and mottality, and
suffer significant additional tobacco-related health care costs, if the Endowment Fund is depleted
and the scope and impact of the types of tobacco prevention and cessation programs that the
Foundation formerly funded are reduced or discontinued. [Hearing Tr., Vol. I, at 176-717, 204-
07 (Healton)] [Crane Dep. at 24-25] [Wewers Dep. at 18-19, 26-27]

218. No harm will result from granting preliminary injunctive relief to preserve the
status quo, because the State has other, equally effective alternative means of achieving its stated
policy interests without depleting the Endowment Fund. In .addiﬁon, during the pendency of this
case, the remainder of the Endowment Fund in excess of $190 million may continue to be used

to fund or carry ouf tobacco control, preventioﬁ, and cessation research and programs in Ohio.
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XVI. Public Interests Served

219. The public interest will be served by granting injunctive relief. It is always in
the public interest to prevent violation of a party’s constitutional rights.” Déja Vu of Nashville,
Inc. v. Metro. Gov't of Nashville, 274 F.3d 377, 400 (6th Cir. 2001).

220. Injunctive relief will protect the public by preserving the Endowment Fund and
preventing an unnecessary increase in tobacco-related disease and mortality in Ohio and the
substantial costs of associated medical treatment.

221. A preliminary injunction is necessary to preserve the status quo pending final trial
of this action.

XVIL. Bond

279 This Court has the discretion to dispense with a bond for the issuance of a
preliminary injunction. Vanguard Transp. Systems, Inc. v. Edwards Transfer & Storage Co., 109
Ohio App. 3d 786, 793 (10th Dist. 1996) (holding that bond was not required for preliminary
injunction to be operative, and stating that “the court's discretion as to the amount of the bond
includes discretion to require no bond at all”).

223, There is no risk of loss upon the continuation of the Court’s prior freeze order
because the assets of the Endowment Fund will remain in the Treasurer’s custody during this
case, where the funds are to be invested in a prudent manner. Therefore, no bond will be
required.

XVIIL Order Of The Court

For all of these reasons, it is hereby ORDERED that a preliminary injunction issue on the

following terms:
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(A)  The freeze order entered by this Court on April 10, 2008, as modified on April 24
and 30, 2008, May 9, 2008 and June 25, 2008, shall remain in full force and effect until further
order of this Court. As such, Defendants State of Ohio, the Treasurcr, the Ohio Attorney
General, Director Alvin D. Jackson, the Ohio Department of Health, all of Defendants’ officials,
agents and representatives, and anyone acting in concert with them or on their behalf are hereby
enjoined from enforcing, implementing, or otherwise acting on any provision of H.B. 544, or the
repealed portions of Amended S.B. 192, relating to the monies in the Endowment Fund or the
Legacy contract until the Court enters final judgment following trial on the merits. All actions,
orders, directives, instructions or other state actions that purport to enforce or take any action
relating to, or ir_l reliance on, those provisions of H.B. 544 and Amended S.B. 192 are hereby
rendered void, ineffective and enjoined until final judgment is entered following fhe trial on thé
merits.

(B)  All assets, investments, funds, proceeds, monies or other amounts that are in the
Endowment Fund shall remain in the Endowment Fund in the Treasurer’s custody and shall not
be moved, expended, disbursed, appropriated, and/or transferred until further order of this Court,
If additional monies from the Endowment Fund are necessary to continue to fund tobacco
prevention, control, or cessation programs in Ohio during the pendency of this case, the

Foundation or any other party may apply to the Court for limited relief from this preliminary

injunction for those purposes.

(C)  No bond shall be required.

IT IS SO ORDERED.
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Assistant Attormeys General
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Columbus, Ohio 43215

Intervening Plaintiff
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Plaintiffs Robert G. Miller, Jr.
and David W, Weinmann
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Attorney for Plaintiff/Cross-Claim
Defendant
Boatd of Trustees of the Tobacco Use

Prevention And Control Foundation

Katherine J. Bockbrader, Esq.
Assistant Attorney General
Health & Human Services Section
30 East Broad Street, 26™ Floor
Columbus, Ohio 43215-3428

Attorney for Defendants Alvin D. Jackson,
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Westiaw. |
OH Const. Art. H, § 28 Pape 1

Baldwin's Ohio Revised Code Annotated Currentness
Constioition of the State of Ohio (Refs & Annpos)
~& Article 1. Legistative (Refs & Annos)
- O Const 1I Sec. 28 Retroactive laws; laws Impairing obligation of contracts

The general assembly shall have no power to pass refroactive laws, or laws impairing the obligation of contracts; but
may, by general laws, authorize cowrts to carry into effect, upon such terms as shall be just and ¢quitable, the mani-
fest intention of parlies, and officers, by cwring omissions, defoots, and errors, in instruments and proceedings, aris-
ing out of their want of conformity with the laws of this state.

CREDIT(S)
{1851 constitutional convention, adopted eff. 9-1-1831)

Current through 2009 File 9 of the 128th GA (2009-2010), apv. by 9/22/09 and filed with the Secretary of State by
9/22/09,

Copr. (¢) 2009 Thomson Reuters

END OF DOCUMENT

© 2009 Thomson Reuters, No Claim to Orig. US Gov. Works.
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U.S. Constitution - Article 1 Section 10

Axticle § - The Legislative Branch
Section 10 - Powers Prohibited of States

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque
and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin
a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law
impairing the Obligation of Contracts, or grant any Title of Nobility.

No Statc shall, without the Consent of the Congress, lay any Imposts or Duties on
Imports or Exports, except what may be absolutely necessary for executing it's inspection
Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or
Exports, shall be for the Use of the Treasury of the United Siates; and all such Laws shall
be subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any duty of Tonmage, keep Troops,
or Ships of War in time of Peace, enter into any Agreement or Compact with another
State, or with a foreign Power, or engage in War, unless actually invaded, or in such
imminent Danger as will not admit of delay.
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{127th Genoral Assembly). |
{Substitute House B Munkdr 544y

AN ACT

To anend sections 102.02, 183.021, 18330, 18333, and
215187 1o emact scotions 3TOLB4 and 3701841 o
repaal:sections 183.03, 183.04, 183.05, 183.06, 183.061,
T83:07; 183:08, 183.09, 2ud 183.10 of the Revised Code;
toorepeal Ssction. 3 of Am. §.B. 192 of the 127th General
Assembly, to tepeal Section 4 of S.B, 209 of the 127th
General Assembly, mud 1 repeal Section 205.10 of Sub.
5.B. 321 of the 126th Goneral Assembly te abuolish the
Tobaceo Uss Prevention and Contiol Foundation and
wensfer certdin powers of the Foundation to the
Deparitnent of Health, to make an appropriatien, and to
dectare an emsrgency. '

Be it enacted by the Gengral Assembly of the State of Ohio:

Sronon 1. That sections 102,02, 183,021, 183.30, 183.33, aud 2151.87
be amended and sections 3701.84 and 3701541 of the Revised Code be
enseted to read as follows:

Se. 102,02, (A) Hxcept as otherwise provided in division () of this
section, all of the following shall file with the appropriate ethics commission
the disclosure statemént deseribed in this division on a form preseribed by
the appropriate comunission: every person who is elected to or is a candidate
for & state, county, or ¢ity ofﬁce and svery petson who i appolnted to fill a
vacancy- for ap unsxpired terar in such an eletive office; all members of the
state boardt of cducatlon; the direotor, assistant divectors, deputy directors,
division chiefs, or pemsons of equivalent rank of any adm{nsstramc
department of the state; the president or other chief adminiserative officer of
gvery state institution of Higher education as defined in section 33450711 of
the Revised Code; the axecutive dirsctor and the members of the capitol
square review and advisory board appoimted or emploved pursuant to
section. 105.41 of the Revised Codde; the chief cxecutive officer and the
members of the board of cach state retirement system; each employes of a
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state retirernent board who s a state retirement system investment offfcer
Heensed pursuant to section 1707.163 of the Revised Code; the members of
the Ohio retireroent study council ppoiated pursiant to division (T of
section 171,01 of the Revised Code; employees of the Chio retirement study
couacil, other than-employees who perform purely administrative or clereal
fimctions; the sdministrator of workers--compensation and. each member of
(he bureay of workess' compmsatwn board of directers; the bureaw of
workers' vonmpensition disector of § myestments; e chief investment officer
of tie hweau of woerkers® compensation; the divector appomted by the
workers' compensation eouneil; all members of the board of comenissioners
on grisvances and discipiine of'the suprefe eourt and the ethics eonunission
ercated under section 102.05 of the Revised Sods; every business WBNAZET,
ireasurer, or superintendent of a city, local, exempled wvillage, Jeint
vocational, or cooperative educatian school:district of an edicstions) service
center; every person who I8 elected to or is & candidate for the office of
member of o board of education of '8 city, local, exempted vilkige, joint

* vocational, or. wapemtm, ‘edosation sohosl district or of a govaming board

of an edncanonal scrvice center that hes & total student count of twelve
thousand oF more a8 THOSt ‘recently determined by the depariment of
education pursuant to section 3317.03 of the Revised Code; every person
who is appointed to the boerd of education of a municipal school district
pursuant to division (B) or (F) of section 3311.71 of the Revised Code: all
members of the board of dircctors of a sanifary district that is estaBlished
under Chapter 6115, of the Revised Code and orgenized wholly for the
purpose of providing a waier supply for domestic, ‘municipal, and public
use, and that inclndes two municipal cerporaimns in two comties; svery
pubhc official of coployes who'is paid o salary or wags: in aceordance witly

- schedule € of section 124,15 or schisdule B2 of section 124.152 of the

Revised Code; members-si-he-bonsd-oftrasiees-and tho-txaontive-dhostor
ofthe-tobuser-ve-prevention-prd-eonrot-foundation: msrabers of the board
of trustees and the excedtive director of the southern Ohio agriculiural and
cormmunity developmant foundation; and- every other pubhc official or
employes who s, desi gnatefi by the appropriats efhics commission pursuant
to division (B). of this Section.

The disclosure staternent shall inclide all of the following:

(1) The name of the persen fiting the statement and each meraber of the
persan's inumediste family and all names under which the person or
meribers of the person’s inunadiate family do business;

(2)(a) Subject to divisions (AX(23(b) and (¢} of this section and except as
otherwise provided In section 102,022 of the Revisad Code, identification of
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every sowrce of income, offier than income fom a legislative agent
identified-in dwzsmn (A}(Zj(b} of this section, received during the. proceding

calstidar vear, 1% tha peison's own name or by any other person for the

PEYSOR'S USE oF benefit, by the pesson. filing the statement, and 2 brlef
desoription of the narure of the services for which- the incoine was recatved.

_ If the persan filing the statement fs 2 member of the general assembly, the

statement shall identify the amownt of every sotirce of income received i
secordance with the Toliowing ranges of amoumts; zero or more, but less
than one thousand dollars; one theusand dollars or mare, but less than len
thousand dollars; ten thousand dollars or. more, but fess than twenty-five
thousand dollars; twenty-five thousand dollars or more, but less than fiky
thousand dollars; fifty thousand dollars or more, but lsss than one hundred
thousand doflazs; and one hundied thousand dollars or more. Division
{AXZ)(=) of this section shall not be constried to roquire 2 person filing the
statement Who derivos incéme from 4 businoss or professmn to disclose the
individual items of income that constitute the gross Income of that business

‘or profession, except for those pdividual ftems of ineome that arc

atiributeble to the pesgon's or, If the fncome s shared with the porson, the
parmer’s, solicitation of services or goods or performance, arrangentent, or
facilitation of services or provision of goods on behalf of the business or
profession of clients, including corporate clients, who are legisiative apents.
A person who files the swmferaent under this’ section shall disclose the
identity of and theé amourt of incorne feceived from # person who the public
official or employee knows or has reason 1o fmew is doing or 'sceling to do

" business of any kind with the public official's or exiployse's ageney.

{b} If the person filing the statement Is a member of the goneral
asserably, the statement shall identify every sourcs of imcome and the
amnouit of fhat income that was received from s Jegislative agent during the
preceding calendar year, in the person's own name of by any other person
for the person's use or beneflt, by the person filing the statement, and & bricf
deseription of the natwre of the services for which the income was réceived.
Division (AX2)b) of -this esption requ::es the digtiosre of clisnts of
atforneys or persons ficensed under section 4732.12 of the Revised Code, or
patients of persons certified under section 4731.14 of the Revised Code, if
those clienty or patients arc legislstive agents. Division (A)(z)(b) of th:s
seetion requires a person filing. the stalenient who derives income from a
business or profession fo disclose these. individual items of income that
constitate the gross income of that business or profession thet are received
from legistative agents,

£¢) Except as otherwise provided In division (AX23(c) of this section,
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division {AY(2){#) of this section applies to altorneys, physicians, and other
persons who engage in the practice of 4 profession and who, pussuant to &
section of the Revised Code; the common law of this #tats, a code of sthies
applicable to the profession, or otherwise, generally are required not o
reveal, disclose, or use confidences of tlients, patients, or other reeipients of
professional services except under specified circumstances or generaliy are
required to mointaln those iypes of confidences as privileged
cotmmmmications excapt under specified eircwmstances. Division (AX){(a) of
this section does mot require an. attorney, physician, or other professional
subject to & confidentiality requireront as deseribed. in division-(A}2)(e) of
this section to disclose the name,. other. identity, or address of a client,
patient, or ather recipient of proféssionsl services if the disclosure. would
threaten fhe clent, patient, or other recipien) of professional services, would
revez] detalls of the suljject matter for which legel, redival, or professional
advice or other services wers sought, or would reveal an otherwise
privileged commaunication involving the client, patient, or other recipient of

 professional servioes. Division (A)(Z)(s) of this section does pot require an

attorney, physician, or other professiomal subject to a econfidentiality
requirement as described In division (A)(2){(c) of this section to disclose in
the brief description of the pators of services requited by divisien (A)(Z)a)
of this section auy information periaining to gpecific profeasional services

-rendered for a client, patient, or other reciplent of proféssional services that

would rovest details of the subject matter for which legal, medical, or
professional advice was sought or would reveal an otherwise privileged
communication ipvolving the client, patient, or other leciplent of
proféssional services, :

(33 The name of every corporation on {le with the secretary of state that
is incorporated in this state or holds a certificate of compliance authorizing
it to do. business in ihis state, trust, business trust, partnership, or association
that (ransacis business in this staté In which the person filing the siatement
o any other person for the person's vse and benefit had-during the preceding
ealendar year an investment of vver one thousand doliaty-at falr market
value as of tho-thirty-firet-day of Décember of the preceding calendar year,
or the date-of disposition, whichever is earlier, or in which the person holds
amy oifice or has a fiductary relutionship, and a description of the nature of
the investment, office, or relationship, Division (A)(3) of this section docs
not require disclosure of the name of any bank, savings and loan association,
credit union, or building and loan assooiation with which the person filing
the statement has 4 deposit ora withdrawable share account.

{4) Al fee simple snd leasehold interests to which the person filing the
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statement holds legal e to or a beneficial interest in real property located
within the state, excliding the person's residesce end propurty used
srimarily for personal recéation;

{5} The names of all perséns residing or transacting business is the state
to whom the person filing the statement owes, in the person's own narne or
in the name of aty other person, more than one thousand dollars. Division
{A)S) of this section shall not-be construed to require the disclosurs of debts
owed by the purson resulting from the crdinary conduct of 2 business or
profession or.debts on the person's residence orreal property used primerily
for personal recreation, except thet the swperintendent of financial
ingtitations shall disclose the pemes of*all stare-chartered savinga and loan
agyocistions and of all service corporations subject to regulation under
division (E)(2) of section 1151.34 of the  Revised Code to whom the
superintendent ju the Superintendent's ows name or inthe same of any other
persott owes ady mondy, and that the superintendent and any deputy
superintendent of banks shalt disclose the names of all state-charfered banks
andl s}l bank subsidiary vorporations subjéci w0 regulation under section
110944 of the Revised Code to whom the superintendent or deputy
superintendent owes fIy TARLY. '

(6) The namies of all persuns residing of transacting business-in the state,
other than a depositery exciuded under division (A)3Y of this section, who
owe more than eng thonsand doilars to the person fling the statement, either
in the: person’s owa naMe or to-any porson for the person’s use or benefi.
Division {(A)G) of this section shall not be constraed fo recquire the
disclpgure of clionfs of stioraeys or persons Heenged upder section 4732.12
or 4732.15 of the Revised Code, or patients of porsons ceriified under
section 4731.14 of the Revised Code, nor the disclosure of debis owed to the
person resulting from the ordinary ¢onduef of a business or profession,

(7} Except-as otherwist provided im section 102.022 of the Revised
Code, the source of each gift of over seventy-five dollars, or of cach gift of

- over twenty-five dollars recolvéd by a miember of the genersl asgembly from
a legistafive sgent, received by the. person in the pérson's own name of by
any ofher person- for the persom's use or benefit during the preceding
éalendar year, cxcept gifts received by will.or by vire of section 2105.06
of the Revised Code, or received from spouses, pavents, grandpavents,
children, grandchildren, siblings, nephews, nieces, uncles, nunts,
brothers-in-law, sigtets-in-law, = sons-inlaw, daughters-in-law,
fathers-in-law, mothers-in-law, or any person to whom the person filing the
statement stands in loco parentis, or recgived-by way of distribution from
any intsr vives or testamentary frust established by a spotse or by an
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ancestor;

(8). Exccat as othorwise provided in section 102022 of the Revised
Code, identification of the sousce and amount of every payment of expenses
mcurzved for traVEI to destinations inside or outside this state that is received
by the persow in the person’s own name or by any other person for the
person's use or benefit and that is incurred in connection with the persos's
official dutles, except for expenses for fravel fo mestihgs or conventons of 2
nationat or stite organization to which sy state agency, including, butnot
Bmited to, any fegislative-agency or state institution of higher education as
defined in section 3345011 -of the Revieed Code, pays mmbershxp dues, or
any political subdivision or any office or agency of a political subdivisios:
pays membership dues;

{9} Except a3 uthemmc provided in section 102.022 of the Revised
Code, identificaion of the source of payment of expenses for meals and
other food and bevemges pier than for meals and other food and bevs.ragbs
provided at a meeting at which the person. participated ia 2 panel, seminar,
or spcakmg cnrzagemvni ot &% & mesting or convention of 2 national or state
org«mzatmn 1o which any state agency, fncluding, but not limited to, any

Jegislative agency or stale institution of higher education ag dehaef% in

section 3345011 of the Revised Code, pays membership duss, or sny
political subdivision or eny eifice or agency of 4 pelitieal subdivision pays
membership dues, that are incurred in coimection with the person's official
duties and that exceed one hundred deiiats nggregated per calendar yeur;

{10 If the disclosure stutement 1s filed by a public official or employee
described jn divislon (B)Y(Z) of stction 10173 of the Revised Code or
division (BX2) of seotion 121.63 of the Revised Code who recefves a
staternent from a legislative agent, exacutive dgency lobbyist, or employer
that coniains the information described in division (F)2) of section 101.73
of the Revised Code or-division (G)(2) of section 121.63 of the Revised
Code, all of the pondisputed mformation comtained in the staternent
defiversd fo that public official or employee by the legislative agent,
executive agency iobb:,r;st, or employer under division (F)(2) of section
10173 or {G)(2) of sestion 121.63 of the Revised Code.

A persor may file a statement required by this section ih persen or by
mail A person whiris a canitidate for elective office shall file the statement
no later than the thirtieth day before the primary, special, or general election
at which the candidsey is to be voted on, whichever election oceurs soonsst,
exoept that & person who is & write-in candidate shall file the statemsnt no
later than the $wentieth day befors the earliest election at which the person's
candidacy is to be voted on. A person who bolde elective office shall file the
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statement on o7 before the Gftesnth day of April of each year unless the
person. is.a candidate for office. A person who is appointed to fill a vavancy
for an unexpired term in an elective office shall file the statement within
fifteen days after the person qualifies for office. Other persons shall fils an
anpual staternent om or before the fiftoenth day of Apsil or, if appointed or
employed after thet date, within ninely days after appointment or

“employment. No.person shall be required fo file Witk the appropriate ethics

conymnission more-then one statement or pay more than one filing fee for any
one calendar year:

The appropitate ethics commission, for good cause; muy extend for a
reagonable tire the deadlive for filing 3 statement under this-section,.

A statement filed vnder {his section i subject to publm ingpection at

locations desxgnated by the appropriate ethics commission except 4 -

otherwise provided i this section.
{B) The Ohio ethics commission, the jolnt legislative sthics committee,

“and the board of commissioners on grievances and disciplins of the supmme

oourt, using the fo le-making procedies of Chapter 119, of the Revise

Code, may require any class: of public officials or employses under :ts
jurisdiction and not speczﬁcauy excluded by this section whose positions
involve a substantial and material exercise of administaiive discretion in the
formulation of public policy, expenditurs of public funds, enféreement of
taws and rules of the state or.2 county or city, ov the exacution of other

- public tusts, to file an ennual stetervent on or befbre the fifleenth day of

April under dmsmn (A) of this section. The app;opzm*e sthics commission
shall send the public officials or employees written rotice of the requirement
by the fifteenth day of Fsbma*y of each year the filing s required urnless the
public official or employee is appointed afier thut date, in which case the
notice shall be sent within thmy days after sppointment, end the filing shall
be mads not later than ninety days afler appoiatment,

Bxcept for discloswse statgments filed by membess—of-the-board—af
WW%%WM&W&%MWw%%WMWQ
foundation-pnd members of the beard of trustess and the execntive director
of the southern Ghio agricultoral and community development foundation,
discloswre statements . filed wnder this division with ‘the Ohio ethics
commission by members of boards, comnissions, or bureaus of the state for
which no compensation is received other than reasonable and necessary
expenses shall be kept confidential, Disclosure: statenicnts filed with the
Ohio ethics commission under division (A) of this section by business
managers, treaswrers, and soperintendents of city, focal, exempted villags,
joint vocalional, or cooperative education school districts or educational
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service centers shall be kept confidential, excopt that any person conducting
an gudit of auy such school district or cducatmnal service center purstant 1o
sooticn 11556 of Chapter 117, of fhin Revised Code may examine the
disclosure statement of any business HRLRECT, freasurer, or superintendent
of that school district or educational serviee teater, The Ohio eihics
comamission shall examine. each disclosiwe: statément required to be kept
eonfidential t6 detérming whether & potentist conflict of interest exists for
the person who fied the. disclosure statement. A potential conflict of interest
exists if the private fnferésts of the person, as indicated by the person’s
disclosure: statgroent, might mterft;ra with the publip interests the person is
reqmmd to serve in the exercise of the person's authority and duties in the
person's office of po-:;ucn of - emp[cymem. if the commission defenmines

" -that & potential conflict of interest exists, it shall notxfy the person who filed

the disclosure statement and shall make the pertions of the disclosure
gfatement that indicats a potennal conflict of interest subject to publm
inspection in the same manner as is:provided for other disclosore stafements,
Any portien of the disclosure statement that the commission detennines
does pot indicate & potential conflict of Inferest shall-be kept confidential by
the commaission-and shall nat be made sebjéct to pubfic i ingpection, except as

" is pecessary for the enforcement of Chapiezs 107, and 2921, of the Revised

Code and exeept as otherwise provided in this division.

{C) No peérson shall knowingly it 1o file; ot or béfore the applicable
filing deadline vstablished under this section, & staternent thut i required by
this seetion.

(D) No person shall knowingly file a false statement that is required fo
be filed under this section. .

(E)1) Bxcept vs provided in divisions (E)Z) and {3) of this section, the
statsment required by division (A) or (B) of this section shall be
accompented by a fifing fee of forty doilars,

(2} The staternent required by division (A} of this section shall be
aC-BOdemﬁ‘,d by the follﬂwmg filing fee fo be puid by the person who is
elected or appointed to, of is a candidute for, any of the following offices:

For state office, sxcept member of the

siate board of education 345
For office of member of general as‘aembiy 340
For county effice ' 340
For city office £
Tor office of member of the state board :
of eduemtion 325

For office of member of & oity, local,
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exempted village, or cooperative
education board of
education or-cdatational service
center govsnung Hoard 520
For pasition of business manuger,
treasursr, or superinfendent af 4
city, Tocal, exerapted viflage, joint
vocstional, or cooperative education
sohool district or
educationsl service conter 320
{3) No judge of & court of Tecord or candidata for judge of & court of
record, and no reférce or mapistrate serving & court of tecord, shall be
reqmzed to pay the fee required under division. @)(1) or (2) or {F) of thiy
section;

{4} For any wbhc offitlal who is sppoinfed 10 2 mmelecszva office of
the state and for any employse who holds 2 nonelective position in & public
agency of the state, the state agency thatis the primary employer of the state
official or amplcyee shall pay the fee required under division (B)(1} or (F)
of this section.

{F) If a statement rﬁqu’ﬁ*ed to be filed under this bectism is not filed by
the date on which it i3 required fo be filed, the appropriste othics
cormission shall assess: thé person: required to file the statement a late filing
fer of ten dollary for each day the siatement is not filed, except that the totl
atount of the late fling foe shell not pxceed two hundred fifty dollars.

(G){i} The appropoiste ethics commission other than the Ohio efhics
comeission shall deposit all fees it feceives under divisions (B) and (F) of
flits sectien Info the general revenue fund of the state.

(2) The Ohio ethics cormuission shall deposit all receipts, including, bt
not lmited1o, Tees it receives under divisions (B) and (F) of this section and
all moneys itreveives fromi settlements.under division {G) of section 10206
of the Revised Code, into the Ohio efhics commission fund, which is hereby
created in the stafe treasury. Al moneys credited to the fund shall be used
solely for expenses refated to the opetation and statutory functions of the
comrssion, .

{H) Division (A) of this' section does not apply 1o a persot elested or
appointed fo the office of precinet, ward, or district committee member
under Chapter 3517, of the Revised Code; a presidential electoy; a delegats
to & national convention; villags or tmvnsfup officials wnd employess; eny
physieian or psychmmat who is paid a salary or wage in accordanoce with
schedule C of section 124.15 or schedule BE-2 of section 124,152 of the
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Revised Code and whose primary duties do not require the exercise of

-administrative disoretion; or any member of 2 board, commission, or burean

of any county or clty who receives Toss than one thousand dollars per-year
for serving in thet position,

See. 183021, (A) No money from the tobacco master seftlement
agrosment fund, as that fund existed prior to the repeal of section 183.02 of
the Revised Code by HE, 119 of the 127th genorsl sssensbly, shell be
expended to do-any of the followng:

(1} Hire an executive agency lobbyist, as defined under section 121.60
of the Revised Code, or a legislative agent, as defined under section 101.70
of the Revisad Cods;. ,

{2} Support or oppose candidates, Ballot questions, referendums, or
ballet indfiatives,

{B) Nothing in this section prohibits sy gither of the following from
advocating on behalf of the specific objectives of a-program funded mder
this chapten:

(B %WMWW%&%WW
amployeesefthe-tobioot-lise-provantionas ;

&5 The membors of the board. of &nsiees, execufive director, or -
employees of the southorn Ohio agricultural and -coranunity development
forndation,

£3(2) The members or employees of foe third fronter comuaission or
the members-of the tird: frunt:er adv;sory hoarci

Sec. 183.30, (A) Busept-nopue i i
m&mwwmmmmmﬁm
ebhﬁimmmawmwwﬁ%%m 'B%“&*ﬁi‘»%%

yeRs

€33 Except as provided in division (BHEC) of this section, no more than
five per cent of the total disbursements, encumbrances, and obligations of
the sovithern Ohio apricultural and community development foundation in &
fiscal year shzll be for administrative expenses of the foundation in the same
fiscal yesr,

{3)(B) Except-as provided in division (33} of this section, no more
than five per cont of the total disbursements, encambrances, and obligations
of the binmedical ressarch and techudlogy tansfer trast fund in a fiscal year
shall be for expenses relating 1o the admibdstration of the st fund by the
third fromtier cormmission.in the same fiscal vear,

B3¢ Thiv-sention's five per cent limitation on administrative expenses
does not apply to any fiscal yeer for which the controlling board spproves a
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spending plan that the foundation or commission subrnits to the board.
Sec 133 33, No mansy -ghall be appmpnateci nr u'ansfered ﬁwz the

et -pRd-CoRTa--eRdaRmG . Iaw anfcmmem
1mprovcmems trust ﬁmd southera Ohio agnculmral and comumunity
development trast fund, southern Qhlo agricnlturel and commumnity
davaicpment foundation endowment find, Ohio's puhhc health priorities
frust fund, biomediealyesearch and technology ransfer trust fund, education
fac:htms trust fund o educa,nan techuotegy tms! f‘und ;Héé’fﬁ‘é}ﬁr%

Seo, 2151.87. {A) As used in thissection:

{1y "Cigarette” aud "tobacco product™ heve the same meenings as in
section 2927.92 of the Revised Code,

{2} “Youth smoking education program” means a pnvatx: or public
agency program that Is relsied to tobacco use, prevestion, and cessation, that
ls carded out or funde d by the. Qﬂéﬁé‘ﬁv@*«a&-—yx@éﬁ:xﬂﬁnm@%

| foundation department of health pursuant to-section 38367 3701.84 of the

Revised Code, that ntilizes educational methods focusing on the negative

‘heaith effects of sma}mg and vsing tobacco products, sad thas ie not more

than twelve hours in duration.

(8) No child shail do any of the following unless accompanied by o
parent, spouse who is eighteen years of age or older, or legal guardian of the
child:

{1} T7se, consume, or podsess cigarettes, other tobavco products, or
papers nsed fo rofl cigarettes;,

{2 Purchase or.attempt to purchase cigarettes;. other 10bacco products,
or papers nsed to 1ol clgaretics;

(3) Order, pay for, or share the cost of cigarentes, other tobaceo
products, ovpapers used to roil mgarcttas

(4) Except 3 provided in division {E) of this section, accept or receive
clgam;tas, other tabavco produets, orpapers used to roll cigareties,

(C) No child shell knowingly furnish false information concerning that
child’s name, zge, or other identification for the purpuse of obtaining
cigarettes, other thbacco products, or papers used to rall oigarettes:

D) A juvenile court shall not adjudicate a chifd a delinguent or unruty
child for a viclation of division (B)(1), (2),(3), o1 (4) or (C) of this section.

(E)(1} it is not u viofetion of division (B)(4) of this section for 4 child to
aceept or reoeive cigarettes, other wbarco products, or papers wsed to rofi
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cigarettes if the child is required 1o do 86 in the performance of the child's
duties as an emmloyes of that child's employer aud the child's accsptance or
recelpt of cigareties, ofbertobacco produets; or papers used to roll eigaretios
oeeurs exclusively within the: soope of the child's employment,

{2} Tt is not & violution of division (B)(1), (2), (3), or (4) of this section if
the child posscsses, purchases or attompts o purchase, orders; pays for,
ghares the cost of, or accepts or redeives ciparettes, othet tobsoss pmducts
or papers uscd 1o rol} cifaretics while particlpating in an inepection or
compliance cheek conducted by ¢ federal, state, Tocal, or corporate cnmy at
a focation at which ciperettes, other bacso pmducta or papers used to ralf
cigarettes are sold or distributed.

(3) It is not.a viclation of division (BY1} or (4) of this section for a child
0. accept, reseive, USS, cozlsm'ﬂe, 0 POSSEEs cxgarcttes t}thcfr tobacon
products, or papers used. to roll cigarettes while participating in & rescaroh
profosol if wll of the following apply:

{=) The parent, guardian, orlegsl custodien of the child has consented in
wiiting to the;ehiid-panicipaﬁng in-the research protocal,

(b} An nstitutional Bursn subjects protection mview board, or an
equivalent eniity, I’:as appmved the vesvartdt peiosl,

(¢) The child is paticipating in the research protocoi at the facility or
lovation speeified i the research pmteco!

(P I a juvenile coust finds that & child vislated division (BY(1), (2}, (3},
or (4} or (Cj-of this section, the court fay do either or both of the following:

(1) Require the child to attend a youth smoking ¢ducation progrem or
other smioking treatmient program approved by the court, if une.is avmlabie,

{2y ¥mpose a fine of pol mote than one hundred tiaiiars

€3} I a child disobeys & juvenile coort order Issued pursuest do division
(F) of this section, the court may do-atry or slf of the following:

(1) Tncrease the fine imposed upon the child under division (F){2) of this
section;

{Z) Require the child o perform not more than twenty hows of
cORmunity service;

(3) Suspend for a period of tinrty days the temporary imstruction peymit,
probationary driver's license, or driver's license jssued to the child,

(i) A chiid alleged or found 1o have viotated division (B) or (C) of this
scutwn shall not be- d&tamed under any provision of this chapter or any other
prov;srou of the Revised Code.

gg 1{23 B, fljhg Qgﬁgmem of “ﬁg‘lé‘;} m arz a plen.io roduce
wducing the.uze of tobacen by

Vrmtia minnrity zmd maranal nopulatm* L. Drsmant weden. angd others who
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Iosy be dsswmno“iwnawiv aﬁwm@;mMmM &alhmw:
v le ff}*' r mdi suTveys fn omeasure tebaces wee and be ghavipr toward
the_den: eit-prepaves 8. plan, coples rsi" the

m ! ba cens;,derer.l m.' tim uersa*iment ?re&rams almiblc fm nonsiders ‘1(.‘-1‘:

may inclirde;
{AY M’Pd;@ varopsigns directed to vouih to prevent underare tohaceg

ion.. peo g@ms to, prevent voath  tohmoen

SR IREN
{2y ﬁ“m&tjw-—based \muth r!mprams Involving  vouili tobaces
i

evcl Bla3e Py O

ggy Re:t_:g;lggggucgmn mxd QQ giganm afforts o nrevﬁng youih tobaceo

gensumplion, .
By by i i3 signed {0 prevant or :g‘;mg iohscsg use by
Il ) i

e an.thede "rammm&mﬂm‘ug
ot pbliy sgsmeies to carry gjﬂ {(ﬂegrgh and proviame felated
gﬁghw gggf;g,mg,gn @d c(‘:ﬁﬁgtmm TIe d artment: provides gw

H__@ﬁ&m_ég ; tan obijective process to detornting
,m_;zmln sals 1o fund: When appropriate, propossls

fg;; research leﬂ Ea“ neor-reviewsd. No propmm. sbalj be garried ouf or

fonded by the department unless there fs reserrch that indicates that the
pragram i Bhely to ag};x»vm_multﬁ d@smd éll search anil- mmrrama

¥ t_nm:”’ gomually_on whsthar if_is meeting _jts_goals, The
departnegl shatl sontraet for suck evaliations and shall o gp mies ader
Chapter j 18, of the Revised Code regmdine_conflicts of lntorest i the
m&ﬁlﬂnﬁmmm

The ¢ :pm-tmrni shatl endeavor to coordingts jts regearch and procrams
with the sfforis of other agencies of {his state 10 redues 1obacco wse by
Ohioans, ﬁngm cgggn._cv thgggqnmg; S8 Srvey !hdtm; aswws fobteon yae

ot bebﬂ_v Aiss by Ohioans shall shere the results of the

The ucﬁaﬁm&mt may adopt roles vnder Chaoier 139, of the Rovised

Cods za necessary 1o implenjent fhis seaiion

Jen, 3701241 The tohaece use preventon fmd is hersby eroated Hhe
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i "aszt:s. O dm*a*mn retan afi by the duec(or

Msmmﬁ’?{!i &4 m’ the Rw&sed Cinda

Secrion 2, That cxisting sections 102.02,.183.021, 183.30, 183.33, and
2151.87 and sections 18303, 183.04, 183.05, 183 05 183061, 183.07,
183,08, 183.09, and 183:10 of the Revised Code are herehy r&pﬂaied.

o

SreTion 3. Upon the effective date of this section, the Tobacco Use
Frevention and Control Foundation is abolished, ’

No validation, curs, right, privilege, remedy, obiligation, or Hability i3
Tt or ispaived by reason of the abolition of the Foundation and any such
matter shall be ‘administered by the Department of Hezith. No acdon or
proceeding pending on the effective date -of this act-is affected by the
abolition’ of the Foundation, and all such muatiers -shall be prosecuted or
defended in the name of the Department or fhe. Dirsotor of Health. In all
such petions and pmceedmgs the Department or the Director, wpen
application to the court, shall be substituted as & party.

SecTion 4. Numimsmnding any provision of law o the contrary, oy the
effective date of this section, the Treasurer of -State shall Hquidate the
Tobacep Use Prevention and Control Feundation Endowment Fuad creatsd
by section 183.08 of the Revised Cods in a pradent manner. The Trezsurer
of State shall deposit into the state treasury to the credit of the Tobaces Use
Prevention Fund Fond SBX0), which 4s created in section 3701.841 of the
Reviged- Code, the Jesser of 540 million or 14.8 per cent of the proceeds
from liguidation. The Treasurey of State shall deposit the remeleing
proceeds from liquidation into the state teasmry to the credit of the Jobs
Fund {(Fund 5Z30), which is hereby eteated,
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Secrion 5. Al items in thiis act are hereby appropriated as designated
out of any moneys in the state treasury to the credit of the Tobueco Uss
Prevention Fund (Fusd SBXU). For all appropristions made in fhis act, those
in the first columm are for fiscal year 2008 and those in the second colome
are for fiscal year 2009, The appropristions made-in this act avs in addition
to any other appropriations made for the FY 2008 - FY 2009 blenninm.

POH DEPARTMENT OF HEALTH
7 : Arpropriations
Tobageo Use Prevention Fund :
SENL M40656  Tobaoco Liss Preveniion $ AGDOORDD § {
" TOTALSSR State Special Reventie L 40,000,500 3 o
TOTAL ALL BUDGSTEUND GROUFS 5 40,000,000 8 D

TOBACCO USE PREVENTION

The forepoing appropriation item 440656, Tobaceo Use Prevention,
may be used at the Director ol Heslth's discretion to pay ouistanding
expenses of the Tobacco. Use Prevention znd Control Foundation. Any
remalning funds mnay be used by the Diecter of Health to carry out
+ functions specified in section 3701.84 of the Revised Code. ,

An amount squal to the vncxpended, unencumbered portion of the
foregoing appropriation item 440556, Tobucco Use Prevention, st the end of
fiscal year 2008 is-hereby reappropriated to the Depasiment of Haalth for the
sanit purpose for Hyoal year 2009,

Within the Himits sct forth in this act, the Director of Budget and
Management shall establish accounts indicating the sowrce and amount of
funds for each appropuiation made in tis act, and shall detommine the form
anl masner in which aporopriation  accounts shall be mainmined,
Expenditizes from appropriations contained i this act shall be accounted
for as though made in Ani. Sub. FLB. 119 of the 127¢h General Assembly,

The appropriations made in this act are subject to all provisions of Am.
Sub, ELB. 119 of thie 127th General Agsembly that are goneraily applicahle
to such appropristions: -

Sserion 6. By December 31, 2008, the Director of Health skall submit
to the Governor, Speaker of the House of Representatives, President of tie
Sepate, and the chairs and renking minodty members of the standing
coramitiees of the Senate and House of Representatives with primury
responsibility for hedafth legislation, a plan regarding management of the
remaining moneys in the Tobaceo Use Prevenfion Fend {(Fund SBXG). The
plan may include a strategy for maintaining s portion of the fund for
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investment and expending the eamed income thereby creating a long-tenm
sorres of funding for tobaceo use prevention and cessation, -

Secrion 7. (}n the effective date of this section, or s soon thereafier ag
possible, the Director of Budget and Management shall tranéfer the cash
balance it the Tobecco Use Prevention and Control Opsrafing Expenses
Fond (Faoed SMSO}, to the Tobacco Use Prevention Fund (Fund SBXO).
Upon completion of the transiir, the Tobacco Use Prevention and Controf
Operating Expenses: Fund (Fund SM80Y §§ sbolished. The Director shall
cancel any exigting cncunibrances sgainst appropristion item 940601,
Operating Expenses, and roestablish them against appropristion’ item
440656, Tobacco Use Prevention. The amounts of the reestablished
excumbranves are hereby appropriated.

Secrion §. That Section 3 of Am. S.B. 192 of the 127th Genoral
Aszembly s hereby repealed.

Secriow 9. That Section 4 of Sub. 8B, 209 of the 127h Otners
Assembly is heveby repealed.

Seerion 10, That Section 205,10 of Sub, S.B. 321 of the 126¢h General
Assembly is hereby repealed.

Szemion 11, This mot is hercby declered to be an emergency measure
necessary for the immediate preservation of the publie peace, health, and
safety. The reason for such necessity is {0 use stite-funds in s manner that
allows the Department of Hezlth to promote a reduction in tobacco use and
to increase employmant and job security, Therefore, this act shall go into
immediate affect,
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of the House of Bepresemarives,

of the Senate,

Passed Mﬁ-‘? g'f" 20 @g

Approved \{%}/" Z 20 8F

e Jhw%.@m

Governor,
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