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iNTRODUCTION

This case presents an opportunity for the Court to create a broader and clearer rule

involving a loss of vision award than has been established previously. Currently, a claimant who

suff'ers from an immediate loss of his or her nathiral lens at the time of the injury has sustained a

compensable loss of vision. See State ex rel. Parsec v. Agin, Franklin App. No. 03AP-165,

2003-Ohio-6186. Additionally, a claimant who is rendered legally blind as a result of the trauma

following surgical repair to the eye has sustained a total loss. See State ex rel. AzUoZone, Inc. v.

Indus. Comna., 117 Ohio St.3d 186, 2008-Ohio-541. However, it is unclear whether a

compensable loss of vision has occurred where a claimant is not rendered legally blind following

the initial surgical repair of the eye after a work injury, but a traumatic cataract subsequently

develops necessitating the removal of the natural lens. The Appellant, Industrial Commission of

Ohio ("commission") urges this Court to hold that a total loss of vision award is warranted where

a claimant has lost his or her natural lens due to the trauma and subsequent surgical repair of the

eye following a work injury.

A broader rale will provide much needed guidance to the commission and the appellate

cotirt. The commission's position provides the needed clarity to counteract the ambiguity with

regard to a loss of use award where vision is involved. Moreover, the commission's position is

consistent with this Court's previous decision in State ex rel. Kroger v. Stover (1987), 31 Ohio

St.3d 229, that corrections to vision cannot be considered when making a loss of vision award.

This case is an appeal of right from a workers' compensation mandamus action

originating in the Tenth District Court of Appeals. The appellate court found that the

commission acted within its discretion when it denied a total loss of use award to Appellant

Jamey D. Baker ("Baker"). In upholding the commission's denial of the award, the appellate



court relied on State ex rel. Dolgencorp, Inc. v. Indus. Comm., Franklin App. No. 08AP-1014,

2009-Ohio-6565. Dolgencorp is a case with very similar facts, the exception being that the

claimant, there, Joanne Simpson, had a cornea transplant rather than an intraocular lens implant,

as Baker did. The commission initially granted Simpson's request for a total vision loss award in

that matter, and the employer initiated the mandamus action.

During the course of the litigation in both Dolgencorp and Baker, the commission

reconsidered its position and determined that both claimants were entitled to a loss of vision

award. Following the appellate court's decisions, Baker, Simpson, and the commission appealed

to this Court. The commission asks this Court to reverse the appellate court's decision, here, and

to grant the requested writ ordering the commission to grant Baker and Simpson loss of vision

awards.

STATEMENT OF THE FACTS AND CASE

Baker sustained an injury to his right eye on November 3, 2007, while working for

Appellee, Coast to Coast 1Vlanpower, LLC ("Manpower"). (Supplement submitted by Industrial

Commission of Oliio at 1, 30, hereinafter "S. "). His workers' compensation claim has been

allowed for right corneal foreign body, right laceration of eye, and right traumatic cataract. (S.

30).

On the injury date, Baker was seen by ophthalmologist, Jack Hendershot, M.D.,

following a surgery to remove the foreign body and repair the corneal laceration. (S. 6-10).

Baker had been warned that it was possible to develop a traumatic cataract as a result of the

corneal laceration repair surgery. (S. 6). Baker, in fact, developed a traumatic cataract for which

Dr. Hendershot recommended a cataract extraction. (S. 13-18). Approximately three months

after the injury, Baker underwent a cataract extraction with an intraocular lens implant. (S. 19).
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Subsequently, Baker moved the Ohio Bureau of Workers' Compensation ("bureau") to

grant a right eye total loss of vision award according to R.C. 4123.57(B). At the bureau's

request, Baker was exaniined by Richard Tam, M.D., who opined that Baker's visual impairment

amounted to 8%. (S. 22). The bureau asked Dr. Tam to clarify if his initial opinion on Baker's

percentage of vision loss was based on post-injury or post-surgical vision (post-surgical meaning

post-cataract removal and post-lens implant). Dr. Tam responded that his conclusion of an 8%

impaiiment was based on Baker's post-surgical vision. (S. 24). However, Dr. Tani further

concluded that Baker's post-injury impairment, based on the available medical records, also

demonstrated an 8% impairment. Id. Dr. Tam's amended conclusion was premised on Dr.

Hendershot's office note of February 1, 2008, in which he found Baker's right eye visual acuity

to be 20/30. (S. 21).

Administratively, a District Hearing Officer ("DHO") granted Baker an 8% peimanent

partial impairment award on the basis that he suffered an 8% loss of vision, pre-lens iinplant

surgery. (S. 25). The DHO noted that the loss of Baker's lens did not qualify him for a total loss

award under Kroger. However, a staff hearing officer ("SHO") vacated that order, and granted

the loss of vision award, finding that Parsec and Auto7one applied. (S. 27). On appeal, the full

commission heard the matter and vacated the SHO's order. (S. 30). The commission denied

Balcer's request for a total loss award, despite the loss of his natural lens, because the 8% vision

loss fell short of the statutory 25% threshold found in R.C. 4123.57(B). Relying on Kroger, the

conimissioners found that the determining factor for a loss of vision award was the degree ot'

vision lost pre-surgery, meaning pre-lens implant, and the subsequent surgical repair was

immaterial to the calculation. Specifically, the commission noted that:

'1'he pre-cataract surgery demonstrated an uncorrected visual impairment of eight
percent (8%), as evidenced in the report from Richard Tam, M.D., dated
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05/18/2008. Therefore the Commission finds that the pre-surgical threshold of
twenty-five (25%) loss of uncorrected vision was not inet by the Injured Worker,
as required in R.C. 4123.57(B).

The Commission relies on the case of State ex rel. Kroger Company v. Stover
(1987), 31 Ohio St.3d 229, I-Iearing Officer Manual Memo F2, and R.C.
4123.57(B) in support of this decision. In the Kroger case, the Supreme Court
determined that a subsequent surgical corTection by implantation of artificial lens
is not to be considered in determining the percentage of visual loss. The visual
loss prior to the snrgery is the determining factor for the award.

Id.

Following the frill commission's order, Baker filed suit in mandamus, challenging the

commission's denial of the loss of vision award. The commission's merit brief supported the

order denying the award. However, before the oral argument, the commission further considered

the matter and determined that a total loss award was appropriate. As such, it filed objections in

Baker's favor after the magistrate recomniended that the writ be denied. In overruling those

objections, the appellate court adopted the magistrate's recommendation, and relied heavily on

another Tenth District decision issued a few days earlier in Dolgencorp. In Dolgencorp, the

court found a loss of use award made under similar circumstances to be an abuse of discretion.

LAW AND ARGUMENT

Standard of review

For the Court to issue of writ of mandamus, Baker must demonstrate that he has a clear

legal riglit to the relief sought and that the commission had a clear legal duty to provide such

relief. State ex rel. Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141. To establish a basis for

mandamus relief, Baker must show the commission abused its discretion by issuing an order not

supported by evidence in the administrative record. State ex rel. Elliott v. Indus. Comm. (1986),

26 Ohio St.3d 76, 78-79. Where evidence in the record supports the comrnission's decision,

courts will not disturb the administrative findings in a mandamus action, State ex rel. Fiber-Lite
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Corp. v. Indus. Comm. (1988), 36 Ohio St.3d 202. Here, a writ of mandanius must issuc because

the commission's order denying Baker a total loss of use award is not supported by law.

Industrial Commission's Proposition of Law:

A total loss of vision award is warranted where a claimant lost his natural lens due to the
trauma and subsequent surgical repair of his eye following a work injury.

1. A review of the case law involving loss of vision awards demonstrates the need for a
broader, all-encompassing rule requesting compensation for vision loss due to
replacement of the natural lens or eornea.

Kroger and its progeny support an award. In Kroger, the claimant was exposed to

animonia and sustained vision loss due to comeal burns and scarring. State ex rel. Kroger, 31

Ohio St.3d at 232. The claimant had a right eye corneal transplant which left him with a post-

surgical vision loss of 25%, but an micorrected, pre-surgical vision loss of 80%. Id. at 233.

Kroger asked this Court to find that a corneal transplant was not merely corrective, but rather

restored vision permanently, thus the claimant's actual losses were minimal. Id. at 234. The

Kroger Court declined to make that finding. Rather, it held that based on current medical

practices, a corneal transplant was only corrective, not restorative, and could not be considered

in making a loss of use award. Id.

State ex rel. Parsec, supra, State ex rel. General Electric v. Indus. Comm., 103 Ohio

St.3d 420, 2004-Ohio-5585, and State ex rel. AutoZone, Inc., supra, were all decided in light of

this Court's holding in Kroger that corrections to vision cannot be considered in making a loss

of vision award. In Parsec, the claimant's left eye was penetrated by a wire and lens opacity

resulted. State ex rel. Parsec, 2003-Ohio-6168 at ^2. The same day, the claimant had surgery to

remove his natural lens and had an intraocular lens implanted. The commission found that the

claimant had sustained a total loss of his natural vision, and Parsec, Inc. filed suit in mandanius.

Id. at ¶1116, 19. The appellate court found no abuse of discretion in making the total loss award.
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It noted that, like the Kroger claimant, the Parsec claimant's lens was rendered useless and had

to be removed. Specifically, the court stated that, "[t]he medical evidence in the record clearly

establishe[d] that the work-related injury caused a traimiatic cataract to occur in claimant's eye

and there is no dispute that, in order to treat claiinant's work-related injury, the now opaque lens

had to be removed and an artificial lens had to be implanted." Id. at 12.

In a per curiam decision by this Court following Pcirsec, a claimant sustained an

electrical shock that caused cataracts in both eyes, and the commission found him entitled to a

loss of vision award. State ex rel. General Electric, 103 Ohio St.3d at 420. The claimant's

doctor opined that he was legally blind, as his vision was 20/200 post-inju.ry. Id. "I'he injury

eventually required bilateral surgery, some four and five years after the injury date, to remove

the cataracts, and the claitnant received corneal transplants. Id. at 421. Although the subsequent

corneal transplant surgery improved his vision, this Court reiterated that "the statute clearly

makes uncorrected vision the applicable standard," while again rejecting the employer's

argument that procedure was restorative. Id. at 426.

Lastly, in Auto7one, the claimant's eye was perforated by a screwdriver, and as a result

of the injury and the subsequent repair, he lost his natural lens. State ex rel. AutoZone, 117 Ohio

St.3d at 186. His doctor opined that he was legally blind, and he moved for a total loss of vision

in his left eye. Id. A commission DHO found that because his vision was 20/200, he had some

slight vision remaining, and deiued the award. Id, at 187. An SHO reversed, relying on Parsec,

General Electric, and Kroger to find that the claimant sustained a total loss of vision in his left

eye. Id. The commission refused the eniployer's appeal, and AutoZone filed suit in mandamus.

Citing Parsec, the appellate court found that, if an industrial injury "to the claimant's

cornea required its surgical removal and an artificial implant to restore his vision," the resulting
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"loss of that natural lens was suffieient to qualify as a total loss of loss of vision for the purposes

of R.C. 4123.57(B)." State ex rel. AutoZone v. Indus. Comm., Franklin App. No. 05AP-634,

2006-Ohio-2959, ¶16. Then, citing General Electric for support, the appellate court explained

that the determination that a corneal transplant is corrective rather than restorative recognizes

"that some claimants might receive a full loss award for only a partial loss of vision," a result

that is supported by the liberal construction required by R.C. 4123.95 and "`the beneficent intent

and the social policies underlying the workers' compensation law."' Id, at ¶19.

Ultimately, on appeal, this Court stated that "pursuant to R.C. 4123.57(B), when a doctor

determines that a claunant is rendered `legally blind' due to the loss of a lens in an industrial

aceident, that determination constitutes `some evidence' that the claimant has suffered `the loss

of sight of an eye."' Id. at 188. This Court declined to make the distinction between the

AutoZone claimant whose lens was lost due to the tratima and repair of the eye injury, and the

Parsec claimant who already had a complete loss of vision which necessitated the implantation

of a new lens. Id.

2. A broader rule for vision loss should take into consideration the causal, sequential
connection between the work injury and a clainiant's vision loss, and it would provide an
equitable result to injured workers.

Two reasons necessitate the creation of a broader rule allowing a total loss award where

the claimant is not legally blind, but has lost his natural lens due to the trauma and subsequent

surgical repair of his eye injury. First, a finding that Baker sustained a compensable total vision

loss recognizes the causal connection between the work injury and the loss of his natural lens.

Additionally, compensating Baker for the loss of his natural lens is an equitable result that treats

such a loss similarly to otlier scheduled losses.
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A. A total vision loss is warranted where the loss of the natural lens is causally related to the

work injury.

In regard to the first point, the appellate court, in issuing the Dolgencorp decision,

understood the commission's argument in its objections to be that the surgical procedure to

implant a lens or transplant a cornea is truly divisible into two parts: the first part of the strrgery,

in which the cornea or lens is removed, is differentiated from the second part of the surgery, in

which the transplant or implant occurs. The second half of the surgery is considered a

correction to vision and cannot be considered in niaking an award; thus, the exact point in time

in which the claimant has lost the natural tissue, a total loss of vision has occurred.

In contrast, the appellate court chose to view the surgery as one singular process. As

such, the court refused to separate out the tissue removal from the "corrective" portion of the

surgery. However, viewing the surgery as a singular process ignores the sequential, causal

comiectional between the injury to Baker's eye, the surgical removal of the foreign body which

resulted in the cataract, and the eventual removal of the lens in order to remove the cataract. It

is unrealistic and impractical to deny the sequential flow between the original work injury and

the retnoval of Baker's lens, and instead require him to wait until lens opacity set-in before he

was permitted to have a lens implant.

1'he timing of when Baker lost his natural lens is not as significant for compensation

purposes as the fact that he lost his lens at all. This Court refused to distinguish between the

AutoZone claimant, wbose lens was lost due to the trauma and repair of the eye injury, similar to

Baker, and the Parsec claimant who had a complete and immediate loss of vision following the

injury which necessitated the implantation of a new lens. In both situations, this Court

recognized that a total loss of vision occurred. The choice not to distinguish between the two

situations is meaningful and appears to signal that the timing of when the lens becomes useless
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is not as important as the fact that the useless lens is causally linked back to the work injury.

Specifically, there is little discernable difference between Parsec and the instant case, other than

a temporal difference in the cataract development. However, again, this timing difference is

meaningless. In Parsec, the appellate court noted that "[t]he medical evidence in the record

clearly establishes that the work-related injuiy caused a trauinatic cataract to occur in claimant's

eye and there is no dispute that, in order to treat claimant's work-related injury, the now opaque

lens liad to be removed and an artificial lens had to be iniplanted." State ex rel. Parsec, 2003-

Ohio-6168 at ¶2. Given that both claimants suffered from the formation of a cataract, and the

removal of the lens to treat the cataract, the germane question is not how soon the cataract

developed following the initial injury, but rather its causal comiection to the initial injury. Baker

has established that causal connection, and nnder Parsec, a total loss of vision award would be

appropriate.

Moreover, it is not significant that Baker was not rendered legally blind by the initial

surgical repair to his eye before he underwent the lens implant surgery. This Court has not

stated that the only way to prove a total loss of vision is when a doctor finds a claimant to be

legally blind due to a work injury. State ex rel. AutoZone, Inc., 117 Ohio St.3d at 188. Rather,

becoming legally blind was "some evidence" of a total vision loss, not the only evidence that

can substantiate such a loss.

Lastly, viewing the lens implant surgery as a multiphase process will not result in a slew

of requests by clainiants to have other "losses" recognized. The appellate court, in the

Dolgencorp decision, cited to State ex rel. Qiblawe v. Indus. Comm., 96 Ohio St.3d 347, 2002-

Ohio-4759, in which a claimant requested a scheduled loss award for the loss of her index finger

when the claimant elected to amputate it and reattach the index finger in the middle finger's

9



position. The middle finger had been previously lost due to a work injury. The elaimant was

unsuccessful in asserting that she suffered two lost fingers, because this Court refused to view

the surgery in two phases, rather it viewed the loss prior to any corrective surgery.

However, the instant case is distinguishable because the claimant in Qiblawe lost just

one digit-her middle finger-and it was replaced with her original index finger. In contrast,

Baker lost his natural lens, and it was replaced with artificial material. Additionally, the

appellate court implied that Baker's and the Qiblawe claimant's losses are temporary. However,

this is patently incorrect with respect to Baker, as he will never have the use of his natural lens

again, and under Kroger, the irnplantat'ion of an artificial lens is irrelevant. Also, this argument

ignores that Baker's lens was lost on account of the natural, continuous sequence of events

following the work injury as opposed to an elective surgery to make the Qiblawe claimant's

liand more useful.

B. A broader rule will produce equity, certainty in the face of an ambiguous statute, and
guidance to the appellate eourt and commission.

In regard to the second point noted above, compensating Baker for the loss of his natural

lens, despite any improvement in vision, is an equitable result that provides guidance to the court

and the commission. Generally, pennanent partial disability benefits are available for certain

"scheduled" losses due to a work injury. These scheduled losses are listed in R.C. 4123.57(B).

Loss of sight is equal to one huiidred twenty-five weeks. For the permanent partial loss of sight,

the statute states that the administrator determines the portion of one hundred twenty-five weeks

based on the percentage of vision lost as a result of the injury or occupational disease, "but, in no

case shall an award of compensation be made for less than twenty five per cent of uncorrected

vision. `Loss of uncorrected vision' means the percentage of vision actually lost as the result of

the injury or occupational disease." R.C. 4123.57(B).
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As previously detailed, the case law regarding total vision losses has been limited to the

facts of eacli case. However, a broader rule is now needed, especially in light of an ambiguous

statute that does not explain whether "loss of uncorrected vision" is measured post-injury, or

post-initial treatnient following the injury, or even post-corneal/lens removal, but pre-

corneal/lens implant. The appellate court in Dolgencorp indicated that the statute required

vision loss to be measured pre-surgical correction. However, as noted above, that places far too

much emphasis on the temporal aspect of the matter rather than on the causal link between the

loss of the natural tissue and the injury.

Moreover, a broader tule will produce an equitable result because compensation under

the circumstances would treat a total vision loss more akin to a limb loss. In either instance,

there is a permanent loss of the claimant's natural tissue, regardless of whether a prosthetic

device ameliorates the trauma of losing that body part. R.C. 4123.57(B) provides for vision loss

awards, in addition to awards for various other losses, including the loss of fingers, toes, hands,

feet, ai-nis, and legs. That the statutory scheme includes vision loss awards at all indicates that

the General Assembly chose to treat the loss of eyesight niore like the loss of an appendage.

Treating a vision loss more like a straiglit-forward loss of a limb would negate the need to

distinguish between a total loss of vision before the natural cornea or lens are removed versus

the immediate loss of cornea or lens from the work injury.

ln short, a corneal transplaut was not a restorative procedure in 1987 when this Court

decided Kroger, nor is it (or a lens iniplant) a restorative procedure today. In the sanie way that

a claimant fitted with a prosthetic limb will never use, again, the limb he or she was naturally

born with, a claimant who receives a corneal transpiant or intraocular lens implant is fitted with

material that is unnatural to his or her own body. Those devices can never truly replace the

11



natural tissue with which the claimant was born, even if the cornea transplant or lens implant

results in a 100% vision improvenient.

CONCLUSION

Accordingly, the commission respectfully requests that the Court reverse the appellate

court's decision denying Baker's request for a writ of mandamus. A broader rule is warranted

addressing the situation where a claimant has not been rendered legally blind, but has lost his or

her naturallens due the trauma and subsequent surgical repair of the eye.

Primarily, a broader rule provides equity and clarity. A clear-cut rule allowing

compensation under the circumstances would eliminate the need to interpret what the phrase

"loss of uncorrected vision" means when the commission is faced with a claimant who has

sustained less than a 25% vision loss, but who has lost his or her natural lens or cornea. Just like

the claimant who has permanently lost a hand or foot, Baker has lost the tissue he had at birth.

Moreover, Baker is entitled to a loss of vision award because the loss of his lens causally

flowed from the original injury. The presence of a metal fragment in Baker's eye required

repair; the repair was the catalyst for the development of the traumatic cataract, and the

culmination of these events was the loss of Baker's natural lens to remove the cataract. The

implantation of the artificial lens device meant to correct Baker's vision is irrelevant to that loss.

Lastly, with a broader rule, the proper focus would then be on causation rather than

timing distinctions. Again, in AutoZone, this Court refused to find material temporal differences

when the claimant's lens became useless as compared to the Parsec claimant. Thus, it would not

be um•easonable to extend the Au6oZone decision to Baker's case to find that up to the removal of

the injured tissue, but before the artificial lens was implanted, Baker was merely experiencing

the causally-related effects of the original eye injury. Arguably, there are temporal

12



considerations that could warrant a distinction between an immediate loss and an eventual loss of

vision, however those temporal considerations are outweighed by the need to justly compensate

Ohio workers. If the focus were solely on causation, it would be correct to view the surgery

correcting Baker's vision in two separate phases, with the removal phase resulting in a total loss

because he would not have had the lens removed but for the work injury.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel. Jamey D. Baker,

Relator,

^ ^C22 PM 3, 13
Ci_Cii`r-i CF COURTS

V. No. 09AP-287

Coast to Coast Manpower LLC and (REGULAR CALENDAR)
Industrial Commission of Ohio,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

December 17, 2009, the objections to the decision of the magistrate are overruled. As

discussed in our decision, we adopt, in part, the decision of the magistrate with regard

to the findings of fact and conclusions of law, and it is the judgment and order of this

court that the requested writ of mandamus is denied. Costs shall be assessed against

relator.

Within three (3) days from the filing hereof, the clerk of this court is hereby

ordered to serve upon all parties not in default for failure to appear notice of this

judgment and its date of entry upon the journal.

Judge Susan Brown

^ lt^`% :^G^ ^^ 146 .1fz
Judge Judith L. French, P.J.

Judge John A. Connor
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT.

State of Ohio ex rel. Jamey D. Baker,

Relator,

V.

Coast to Coast Manpower LLC and
Industrial Commission of Ohio,

Respondents.

No. 09AP-287

(REGULAR CALENDAR)

D E C I S I O N

Rendered on December 17, 2009

Gallon, Takacs, Boissoneault & Schaffer Co., L.P.A., and
Theodore A. Bowman, for relator.

Reminger Co., L.P.A., Amy S. Thomas, and Mick Proxmire,
for respondenf Coast to Coast Manpower LLC.

Richard Cordray, Attorney General, and Colteen C. Erdman,
for respondent Industrial Commission of Ohio.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

BROWN, J.

{9[11 Relator, Jamey D. Baker, has filed this original action requesting that this

court issue a writ of mandamus ordering respondent, industrial Commission of Ohio

("commission"), to vacate its order that denied relator's loss of vision award for an injury
App. 5



No. 09AP-287 2

he sustained to his right eye, and ordering the commission to grant him a 100 percent

loss of vision award pursuant to R.C. 4123.57(B).

{1[2} This matter was referred to a court-appointed magistrate pursuant to Civ.R.

53(C) and Loc.R. 12(M) of the Tenth District Court of Appeals. The magistrate issued a

decision, including findings of fact and conclusions of law, which is appended to this

decision, and recommended that this court deny relator's request for a writ of mandamus.

Relator and the commission have filed objections to the magistrate's decision.

f9(3} Relator asserts the following two objections:

1. The Magistrate committed a mistake of law when she
determined that Relator is not entitled to 100% loss of vision
award despite the fact Relator( } lost the natural vision of his
(ght eye.

2. The Magistrate committed a mistake of law when she
distinguished this matter from [State ex reL Parsec, Inc. v.
Agin, 155 Ohio App.3d 303, 2003-Ohio-6186].

(14) The commission asserts the following two objections:

1. The magistrate erred in finding that the commission had
some evidence that Baker did not sustain greater than 25%
loss of vision.

2. The magistrate erred in not applying case law which
supports Baker's contention that the loss of his natural lens
due to the trauma of repair to his eye following a work injury
constitutes a total loss.

(15) We recently issued a decision that determined the issues under

consideration herein in State ex ret. potgencorp, lnc. v. lndus. Comm., 10th Dist. No.

08AP-1014, 2009-Ohio-6565. In Dolgencorp, a case dealing with a corneal transplant

surgery, which is considered a "corrective" surgery like the artificial lens implantation in

the present case, we concluded that R.C. 4123.57(B) and State ex rel. Kroger Co. v.
App. 6
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Stover (1987), 31 Ohio St.3d 229, require any calculation of vision loss be made prior to

corrective surgery, without regard to any vision improvement achieved as a result of such

surgery. Thus, applying this principle to the present case, as did the magistrate, because

relators vision following the injury, but before surgery was 20/30, resulting in an eight-

percent impairment, relator was not entitled to a loss of vision avrard because relator did

not establish a minimum of 25 percent loss of vision, as required by R.C. 4123.57(B).

{y[5} Furthermore, here, as in Dolgencorp, the magistrate discussed the

differences between comeal transplant surgery and intraocular lens implantation surgery.

Under our analysis, this discussion becomes unnecessary, and we decline to adopt that

portion of the magistrate's decision.

{17} Accordingly, after an examination of the magistrate's decision, an

independent review of the evidence, pursuant to Civ.R. 53, and due consideration of

relator's and the commission's objections, we overrule the objections. Accordingly, we

adopt, in part, the magistrate's decision with regard to the findings of fact and conclusions

of law, and we deny relatoes request for a writ of mandamus.

Objections overruled; writ of mandamus denied.

FRENCH, P.J., and CONNOR, J., concur.
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APPENDIX A

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel. Jamey D. Baker,

Relator ,

V. No. 09AP-287

Coast to Coast Manpower LLC and (REGULAR CALENDAR)
Industrial Commission of Ohio,

Respondents.

MAGISTRATE'S DECISION

Rendered on August 31, 2009

Gallon, Takacs, Boissoneault & Schaffer Co., L.P.A., and
Theodore A. Bowman, for relator.

Reminger Co., L.P.A., Amy S. Thomas and Mick Proxmire, for
respondent Manpower Coast to Coast LLC.

Richard Cordray, Attorney General, and Colieen C. Erdman,
for respondent Industrial Commission of Ohio.
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IN MANDAMUS

{18} Relator, Jamey D. Baker, has filed this original action requesting that this

court issue a writ of mandamus orderir)Qpbe§pondent Industrial Commission of Ohio



No. 09AP-287 5

("commission") to vacate its order which denied him a loss of vision award for an injury he

sustained to his right eye and ordering the commission to grant him a 100 percent loss of

vision award pursuant to R.C. 4123.57(B).

Findings of Fact:

{19} 1. Relator sustained a work-related injury on November 3, 2007 when a

metal cable he was cutfing snapped and struck him in the ri ght eye.

{l{0} 2. Relator was examined by ophthalmologist Jack Hendershot, M.D. on the

date of his injury. Upon examination, Dr. Hendershot found that relator's visual acuity in

his right eye was 20/50.

{y(11} 3. On that same day, November 3, 2007, Thomas F. Mauger, M.D.,

performed surgery to remove the foreign body from relator's comea and to repair a

corneal laceration. According to the operative report, once the metallic foreign body was

removed, a single suture was placed through relator's comea to repair the laceration left

by the foreign body.

{112} 4. Relator's workers' compensation claim was originally allowed for "right

corneal foreign body, right laceration of eye."

{113} 5. Following surgery, relator developed a traumatic cataract in his right eye.

Thereafter, his claim was allowed for "right traumatic cataract."

{1141 6. Relator saw Dr. Hendershot again on February 1, 2008. At that time, Dr.

Hendershot measured relators visual acuity in his right eye at 20/30. Dr. Hendershot

recomrnended that relator undergo surgery to remove the damaged lens and replace it

with an intraocular lens_

App. 9
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{115} 7. On February 18, 2008, Dr. Hendershot performed surgery to remove the

lens of relator's right eye which had sustained a traumatic cataract. As part of the

procedure, Dr. Hendershot replaced that lens with an intraocular lens, serial number

107662670.065. It was relator's lens which was replaced and not his comoa.

{%16} 8. On March 14, 2008, following surgery, Dr. Hendershot measured the

visual acuity of relator's right eye at 20/25.

{11719. In March 2008, relator filed a request for total loss of vision of his right

eye pursuant to R.C. 4123.57(B).

{118} 10. The Ohio Bureau of Workers' Compensation ("BWC") requested an

examination by Richard Tam, M.D.

{119} 11. Following his examination, Dr. Tam authored a report dated April 22,

2008. After noting the history of relator's injury and taking visual measurements, Dr. Tam

opined that relator's vision loss was a direct and proximate result of his injury and

concluded that relator's acuity impairment, accounting for both distance and near acuity,

was three percent, and his visual field impairment was six percent. Because the loss of

visual acuity and visual field were independent, Dr. Tam opined that relator's visual

system impairment was eight percent_

{120} 12. Dr. Tam offered a second report dated May 18, 2008. In that report, Dr.

Tam explained why he was asked to author a second report:

I have been asked to clarify if my evaluation was based on
post-injury or post-surgical vision, according to the policy that
"The loss of vision for traumatic cataract is based on the
injured worker's post injury Vision prior to correction by
glasses, contact, or surgical intervention." I accept the allowed
conditions in this claim.

App. 10
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This policy is in contrast to the original request for me to
determine percentage of loss of vision per the AMA
guidelines, which states that'The individual should be tested
with the best available refractive correction." The AMA
guidelines are consistent with basic ophthalmologic principles
of testing vision. Current BWC policy for traumatic cataract is
not consistent with AMA guidelines.

Thereafter, Dr. Tam opined as follows:

Regardless of#his conflict, my original conclusion above was
based on my evaluation of the claimant, which occurred after
his cataract removal. Therefore, to address his vision after the
injury, after the surgery for foreign body removal, and before
cataract removal, I can only refer to his medical record, which
indicates visual acuity of 20/30 OD at distance and near on
2/1/08. Visual field was not tested, so I must assume that my
visual field evaluation is similar to his visual field prior to
cataract surgery. Pre-injury information is not available and
therefore is assumed to be normal. The visual impairment
prior to cataract surgery then is 2% for visual acuity and 6%
for visual field, which still results in 8% impairment.

(121) 13. Relator's motion was heard before a district hearing officer ("DHO") on

June 19, 2008. The DHO found that the medical evidence supported a finding of an eight

percent impairment as follows:

The District Hearing Officer finds that the injured worker's
request for lost [sic] of vision right eye is determined in
accordance with State of Ohio, Industrial Commission Policy
Statement and Guidelines, Memo Fl and the case of
Spangler Candy Company v. Industrial Commission (1988),
36 Ohio State 3d 231.

Memo Fl states "the computation of a permanent partial loss
of sight of an eye shall be made on the basis of vision actually
lost by the particular individual and not based on a percentage
computed on a hypothetical scale of normalcy." The District
Hearing Officer also relies on the case of Kroger Company v.
Stover (1987), 31 Ohio St. 3d 229.

Based on the reports of Richard Tam, dated 04/22/2008 and
05/18/2008, the District Hearing Officer finds that the injured

App. 11
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worker has suffered an 8% Permanent Partial lmpairment due
to the allowed physical conditions in this claim.

Relator had argued that the removal of the lens, in and of itself, automatically justified a

finding of total loss of vision; however, the DHO concluded that relator's rationale

constituted a misreading of State ex rel Kroger Co. v. Stover (1987), 31 Ohio St.3d 229.

{122} 14. Relator appealed and the mafter was heard before a staff hearing officer

("SHO") on August 25, 2008. The SHO vacated the'prior DHO's order and granted

relator's request for a total loss of vision of the right eye. The SHO applied this court's

decision in State ex rel. Parsec, Inc. v. Agin, 155 Ohio App.3d 303, 2003-Ohio-6186, to

support the award. The SHO stated:

The Staff Hearing Officer finds the facts here, mirror those of
Parsec v. Industrial Commission of Ohio, 155 Ohio App. 3d
303. In this case, as in Parsec: "the medical evidence in the
record clearly establishes that the work-related injury caused
a traumatic cataract to occur in claimant's eye and there is no
dispute that, in order to treat claimant's work's [sic] related
injury, the now opaque lens had to be removed and an
artificial lens had to be implanted... As such, the evidence is
clear, due to the injury, the doctors necessarily had to remove
the injured worker's cornea and implant a new one. As such,
the evidence docs [sic] show that injured worker sustained a
total loss of vision in his left eye." Parsec at 308).

The Staff Hearing Officer also finds the case State ex rel.
Auto Zone, Inc. v. Industrial Commission, [10th Dist. No.
05AP-634,12006-Ohio-2959, supports the contention that "the
Commission can conclude that the loss of the natural lens
due to an industrial injury produces a total loss of uncorrected
vision of the eye".

The Staff Hearing Officer finds that the loss of vision award is
granted based upon injured worker's uncorrected vision post-
injury and not simply because his lens was removed from his
eye during the surgical procedure. The Staff Hearing Officer
does not find any case law that supports an award of loss of
use due to the removal of a lens during surgery.

App. 12
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This finding of total loss of vision is supported by the medical
evidence in file that indicates that injured worker's allowed
condition of traumatic cataract necessitated a cataract
extraction with an implant. Therefore, the Staff Hearing Officer
cohcludes that the injured worker suffered a loss of vision of
100% which required that his lens be replaced with an
artificial lens.

9

{123} 15. Manpower Coast to Coast LLC ("employer) appealed and the matter

was heard before the commission on November 25, 2008. The commission vacated the

prior SHO's order and denied relator's request for a total loss of vision award after finding

that relator had not met his burden of proving that he sustained at least a 25 percent loss

of vision when his pre-injury vision was compared to his post-injury vision. Specifically,

the commission stated:

It-is the finding of the Commission that the C-86 motion filed
by the Injured Worker on 03/24/2008, is denied. The Injured
Worker has failed to file medical evidence to substantiate a
minimum of twenty-five percent (25%) loss of uncorrected
vision that would be necessary to qualify for a loss of vision
award under R.C. 4123.57(B).

Historically, the Injured Worker sustained severe right eye
trauma which required surgical removal of an embedded
metal fragment. The dght eye subsequently developed a
traumatically induced cataract that was progressive in nature.
The pre-cataract surgery demonstrated an uncorrected visual
impairment of eight percent (8%), as evidenced in the report
from Richard Tam, M.D., dated 05/18/2008. Therefore the
Commission finds that the pre-surgical threshold of twenty-
five percent (25%) loss of uncorrected vision was not met by
the Injured'Norker, as required in R.C. 4123.57(B).

The Commission relies on the case of State ex rel. Kroaer
Company v. Stover (1987), 31 Ohio St.3d 229, Hearing
Officer Manual Memo F2, and R.C. 4123.57(B) in support of
this decision. In the Kroger case, the Supreme Court
determined that a subsequent surgical correction by
implantation of artificial lens is not to be considered in

App, 13
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determining the percentage of visual loss. The visual loss
prior to the surgery is the determining factor for the award.

{124} 16. Thereafter, relator filed the instant mandamus action in this court.

Conclusions of Law:

{125} In order for this court to issue a writ of mandamus as a remedy from a

determination of the commission, relator must show a clear legal right to the relief sought

and that the commission has a clear legal duty to provide such relief. State ex n=L

Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141. A clear legal right to a writ of

mandamus exists where the relator shows that the commission abused its discretion by

entering an order which is not supported by any evidence in the record. State ex ret.

Elliotf v. lndus. Comm. (1986), 26 Ohio St.3d 76. On the other hand, where the record

contains some evidence to support the commission's findings, there has been no abuse

of discretion and mandamus is not appropriate. State ex rel. Lewis v. Diamond Foundry

Co. (1987), 29 Ohio St.3d 56. Furthermore, questions of credibility and the weight to be

given evidence are clearly within the discretion of the commission as fact finder. State ex

reL Teece v. Indus. Comm. (1981), 68 Ohio St.2d 165.

{926} For the reasons that follow, it is the magistrate's decision that this court

deny relator's request for a writ of mandamus.

{127} As a preliminary matter, there are two different surgical procedures which

have been discussed in the various cases involving loss of vision awards. Some of the

cases have involved the removal of the comea and a corneal transplant. The other cases

involve the removal of the lens and its replacement. "Cornea" is defined in Taber's

Cyclopedic Medical Dictionary (20th ed. 2005):

App. 14
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The transparent anterior portion of the sclera (the fibrous
outer layer of the eyeball), about one sixth of its surface. * * *
[T]he cornea is the first part of the eye that refracts light. It is
composed of five layers[.] * * *

Corneal transplants involve "the most common organ transplantation procedure in the

U.S." When it is necessary to remove the comea, the `patient's comea is replaced with a

comea from a healthy human donor eye.

(y[28} The other procedure involves the replacement of the lens. "Lens" is defined

in Taber's as follow: "The crystalline lens of the eye."

{129} When doctors discuss the formation of cataracts, they are referring to

damage to the lens and not the cornea. "Cataract" is defined in Taber's as follows:

An opacity of the lens of the eye, usually occurring as a result
of aging, trauma, endocrine or metabolic disease, intraocular
disease, or as a side effect of the use of tobacco or certain
medications[.] * * * Cataracts are the most common cause of
blindness in adults. * * *

{9[301 When a patient has developed a cataract, "[s]urgica( removal of the lens is

the only effective treatment." Further, "[i]n the U.S: about a million cataract surgeries are

performed annually." When the lens of the eye is replaced, it is replaced with an

"intraocular lens" ("{OL"). An IOL is "[a]n artificial lens usually placed inside the capsule of

the lens to replace the one that has been removed. A lens is removed because of

abnormalities such as cataracts." As above indicated, an IOL is made of an artificial

substance and is not living tissue.

{9[31} The magistrate felt it necessary to identify both procedures here in large

part because many of the cases discussing loss of vision awards have used the terms

interchangeably. Because corneal transplants involve living donor tissue while IOLs

App. 15
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involve artificial lens, it is conceivable that the Supreme Court of Ohio may ultimately

determine that the two procedures should be treated differently.

f9[32} The present case involves the removal of the lens of relator's right eye and

the insertion of an IOL.

{%33} R.C. 4123.57(B) provides, in pertinent part:

Partial disability compensation shall be paid as follows.

For the loss of the sight of an eye, one hundred twenty-five
weeks.

For the pennanent partial loss of sight of an eye, the portion
of one hundred twenty-five weeks as the administrator in each
case determines, based upon the percentage of vision
actually lost as a result of the injury or occupationai disease,
but, in no case shall an award of compensation be made for
less than twenty-five per cent loss of uncorrected vision.
"Loss of uncorrected vision" means the percentage of vision
actually lost as the result of the injury or occupational disease.

{1134} In Kroger Co., the claimant had sustained severe corneal bums to both

eyes and ultimately required a comeal transplant to his right eye. The claimant filed an

application for additional compensation for the loss of uncorrected vision in both eyes

pursuant to R.C. 4123.57(C), now 4123.57(B). The employer had argued that the

claimants loss of vision had been surgically t-epaired and, as such, did not represent an

actual loss. The court disagreed and ultimately held as follows:

The improvement of vision resulting from a corneal transplant
is a correction to vision and thus, shall not, on the current
state of the medical art, be taken into consideration in
determining the percentage of vision actually lost pursuant to
R.C. 4123.57(C).

Id. at ¶2 of the syllabus.
App. 16
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{135} Although the Kroger Co. case involved a comeal transplant, the court has

applied this same standard whether the claimant has undergone a comeal transplant or

the implantation of an IOL. Both are considered corrections to vision. Further, regardless

of the procedure involved, the court has continually required claimants to meet the same

burden of proof: the percentage of uncorrected vision actually lost as a result of the injury.

{l[361 In the present case, relator contends that this court's decision in Parsec

should be applied and warrants a finding of total loss of vision. This magistrate

disagrees.

11137} In Parsec, the claimant sustained a very serious injury to his eye which

penetrated and caused immediate and severe damage to the lens of his eye. Claimant

underwent surgery and an JOL was implanted.

{1[381 The commission granted the claimant a total loss of vision award. The

employer argued that the claimant had failed to meet his burden of proof because he did

not present evidence of his visual acuity prior to the injury. However, this court noted that

the claimant was 28 years of age at the time of the injury and that, according to the

medical evidence, the claimant had no eye problems prior to the injury. Further, the

evidence indicated that the claimant's vision in his uninjured eye was 20/20. Essentially,

the assumption was made that the claimant's injured left eye was also 20/20 prior to the

date of injury and, because it was established that the injury caused significant damage to

his lens necessitating the removal of the lens and the insertion of an IOL, this court

upheld the total loss of vision award.

1139} That same year, this court considered the case of State ex reL Pethe v.

Indus. Comm., 10th Dist. No. 02AP-1202, 2003-Ohio-6832. In that case, the claimant
App. 17
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sustained an injury to his comea and later developed a cataract of the lens. Ultimately,

the claimant had the lens removed and an IOL implanted. The commission denied the

claimant's request for total loss of vision after finding that the claimant did not meet his

burden of proof.

{140} In the Pethe case, the claimant had long-standing glaucoma which had

already significantly impacted his vision. In fact, Dr. Smith had stated in his report that the

claimant's permanent loss of corrected vision was due both to the injury and glaucoma.

Because the claimant was unable to establish the percentage of vision lost as a result of

the injury, the commission denied his request for total loss of vision.

{141} The claimant filed a mandamus action in this court. One of the arguments

the claimant made was that the removal of his lens, in and of itself, yielded a total loss of

vision before his lens was replaced with an IOL. This court disagreed and reiterated that

the claimant is required to demonstrate the amount of pre-injury vision that was lost due

to the injury. In the claimant's situation, it was clear from the medical evidence that he

had lost some vision in his right eye as a result of the injury; however, the commission

found thaYthere was insufficient evidence to establish what percentage of vision was lost,

either 100 percent or otherwise, post-injury. Because in Kroger Co., the court stated that

a lens implant is corrective (similar to glasses and contact lenses), it is the loss of

uncorrected vision which the claimant must demonstrate.

{9[42} Approximately one year after this court's decision in Pethe, the Supreme

Court of Ohio issued its decision in State ex rel. Gen. Elec. Corp. v. Indus. Comm., 103

Ohio St.3d 420, 2004-Ohio-5585. That case also involved the removal of the claimant's

lens and the implantation of an IOL because the claimant developed a cataract. In
App, 18
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Generat Electric, the claimant presented medical evidence that his vision had decreased

to 20/200 following the injury and before surgery. Although the claimant did not have

evidence of his actual visual acuity prior to the injury, the commission considered that it

had been essentially normal. The commission granted the claimant a total loss of vision

award for both eyes.

{J[43} The employer filed a mandamus action in this court. This court concluded

that medical technology had advanced to such an extent that the removal of a lens and

the implantation of an IOL was no longer merely corrective but that it, in fact, was

restorative. This court noted that, post-surgery the claimant's vision was restored to

20/20.

{1[44} On appeal, the Supreme Court of Ohio reiterated that R.C. 4123.57(B)

clearly makes uncorrected vision the applicable standard. Further, the court refused to

come to the conclusion that the implantation of an IOL restored a claimant's sight.

Instead, the court continued to hold that the implantation of an artificial lens was

corrective and not restorative. As such, the court upheld the total loss of vision award.

{145} Two years later, this court again addressed loss of vision issues in State ex

ret. Autozone, Inc. v. lndus. Comm., 10th Dist. No. 05AP-634, 2006-Ohio-2959. In

Autozone, the claimant sustained a severe injury to his left eye that required the removal

of his lens and the implantation of an IOL. There was medical evidence in the record

indicating that the claimant's visual acuity before the injury was 20/20 and that following

the injury, and prior to surgery, his vision was 20/200. Dr. Mah explained that, at 20/200

the claimant was legally blind. This court framed the issue as follows: "[T]he issue in this
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appeal is whether the loss of a natural lens qualifies as 'the loss of the sight of an eye' for

purposes of R.C. 4123.57(B)."

{146) This court held that the loss of the natural lens was sufficient to qualify as a

total loss of vision pursuant to R.C. 4123.57(B). This court applied Parsec and upheld the

award because, as a result of the injury, the claimant no longer had a functioning lens.

(147} The employer appealed the mafter to the Supreme Court of Ohio. In State

ex ret. Autozone, Inc. v. tndus. Comm., 117 Oho St.3d 186, 2008-Ohio-541, IU18, the

court affirmed the judgment of this court, but on different grounds. The court set forth the

question before it and its holding as follows:

The question under R.C. 4123.57(B) is whether a claimant
has suffered loss of sight or partial loss of sight. The answer
to that question determines whether the claimant receives
125 weeks of compensation or some percentage thereof.
Today, we make the unremarkable holding that pursuant to
R.C. 4123.57(B), when a doctor determines that a claimant is
rendered "7eqallv blind" due to the loss of a lens in an
industrial accident, that determination constitutes "some
evidence" that the claimant has suffered "the loss of the sight
of an eve" pursuant to R C 4123.57(B).

(Emphasis added.) The court also went on to note that the measurement 201200 is a

significant standard in the definition of blindness and concluded that the opinions of two

doctors that the claimant was rendered legally blind in his left eye due to the workplace

injury constitutes "some evidence" to support the commission's decision that the claimant

had suffered the loss of sight of the eye under R.C. 4123.57(B).

(9[48) The foregoing analysis of case law involving loss of vision results in the

following principles: (1) R.C. 4123.57(B) clearly makes uncorrected vision the applicable

standard; (2) claimants have the burden of presenting evidence so that the commission

App. 20
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can determine the amount of a claimants pre-injury vision that was lost due to the injury;

(3) the improvement of vision resulting from either a comeal transplant or the implantation

of an IOL is a correction to vision and is not taken into consideration in determining the

percentage of vision actually lost; and (4) when a doctor determines that a claimant is

rendered "legally blind" (visual acuity 20/200) due to the injury to the eye in an industrial

accident, that determination constitutes "some evidence" that the claimant has suffered

the loss of sight of an eye.

{149} Tuming back to the facts of this case, the medical evidence establishes

that, immediately following the injury, relator's vision had decreased to 20/50. Before

relator underwent surgery to remove his lens and implant an IOL, his visual acuity had

improved. Specifically, on February 1, 2008, his visual acuity was 20/30. In his report,

Dr. Tam was asked to assume that relator's vision was 100 percent prior to the injury. Dr.

Tam opined that the decrease in relator's visual acuity from 20/20 to 20/30 represented

an eight percent impairment. The commission relied on the report of Dr. Tam and

concluded that relator was not entitled to a loss of vision award because relator did not

establish a minimum of 25 percent loss of vision.

{9[50} With regard to relator's specific argument that his case is analogous to

Parsec, this magistrate disagrees. Again, in Parsec, the injury the claimant sustained

caused immediate and severe damage to the lens of his eye and resulted in a total

traumatic cataract. The claimant's lens was opaque and useless. The claimant was only

28 years old and his vision in his uninjured eye was 20/20. This court agreed with the

commission's determination that the claimant had presented some evidence of a total

loss of vision.

App. 21
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{l51} By comparison, in the present case, the immediate damage to relator's eye

was to his comea. Subsequently, relator developed a cataract of his lens. The medical

evidence establishes that relator's visual acuity immediately following the injury was 20/50

but that one month later, prior to surgery, his vision had improved and his visual acuity

was 20/30. Relator's lens was stiil functional. Dr. Tam opined that this constituted an

eight percent impaimient.

{152} The present case is not analogous to the facts in Parsec.

{q53} Based on the foregoing, it is this magistrate's conclusion that relator has not

demonstrated that the commission abused its discretion by finding that he was not

entitled to any loss of vision award under R.C. 4123.57(B) because he failed to present

medical evidence to substantiate a minimum of 25 percent loss of uncorrected vision. As

such, this court should deny relator's request for a writ of mandamus.

sls Stephanie Bisca Brooks
STEPHANIE BISCA BROOKS
MAGISTRATE

NOTICE TO THE PARTIES
Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated
as a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)(3)(b).

App. 22
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Partial disability compensation shall be paid as fol-
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Exeept as provided in this section, not eadier than
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termination of tlre

latest period of payrnents under section 4123.56 of the,
than twenty-slx weeks-lierd Code, or not earRovise
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Irom an m)ury u, `J°!•--- r.l„a rhe baeau

Whenever tbe apPucauon " -•^-• -

send a copy of the application tOnrntivetand^.
employer or tnc enrpruy".....r__
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bura'r-rnedical section. T^ examinatiunsto ta tmayrequirerequire medioal exam^nation o^medic lal review
hall issue a tenta-

the re
loyer and their rePresentattves.embp Lot h peee t
inistrator of workers' compensatienU'p y dmthe a^rereafter,

e mnployee's claiin file aird make a
ti`half revie`N vidcnce before the administra-lre e{etitative order as t

tor at the time of the maldng of the order warmntc. If
the administratr determines that there is a cmtfiict of

^ ngw7.t3klthecclamantts fde,alt sthe districtbeanng
off'ieer wbo shall set the application for a hearing.

The administrator shaIl notify the employee, the
oyer, and their ropresentafives, in wxiting, of the

tentative order and of the parthes right to request a
hearing. I7nless the employee, tho employer, or their
representative notifies the administrator, in writing, of
an objection to the tentative order witltin twenty daYs
after receipt of the notice thereof, tiie tentative order
shall go into effect and the employee shalt receive the
compensati on provided in the order. In no event shall
there be a reconsideration of a tentativo order issued

mnder this division. ti;. e reeenta-

apermanent disability, except as ts su k,ou k,o on the ongin or a -
of tltis section, based npon that condition of thc No award shall. be made under this division based
employce resulting from the injury or oceupaGonal ^rpon a percentage of disability which, when taken with
disease ancl eausing permanent impatnnent evidenced all other perecntages of permanent disability, exceeds
by medical or clinical fmdings reasonably demonstra- one hundred per cent. If the pereentage of the perma-

ble. The e3nployee shall receive sixty-six and two-thirds nent disability of the employee equals or exceeds
per cent of the employee's average weekly wage, but ^nf,ty per cent, compensation for permanent parti:d
not nrore than a maimurn of thirty-drree and one-third disability shall be paid for two hnndred wr,eks'
per eent of the statewide average weeldy wage as Compensation payable under this division accrues
defined in diwsion (C) of secfion 4123.62 of the nd is 1^able to the employee frwn the date of last
dRevised Code, per wcek regardless of die average a Yaweekly wage, for tlre number of weeks which equals payment of compensation, or, u^ cases where no pre-
the percentage of two bimdred weeks. Except on vtous eompensation has been patd,from dle date of the

applle^2tion for reconsideration, review, or modifica- injurY or the date of the diagnosis of the owupational

tion, which is ffied within ten days after the date of d'When an award under this division has been made
receipt of the decision of the district bearing officer, in prior to the death of an omployee, all unpaid instaIl-
no instance sliaIl the former award be modified unless iiients acertie

condit onrof the claimant resrdtiug &omctl e injm}' has award are payabletto
o the surviving ayouseorof there is

peynan n
resset a rti^il disabilityT A staff hYaring toffcer emph y enand i there are no children sudrviving, tl o^n

shall hear an applieation for reconsideration filed and to l' In eapsesan luded in the following chedule the
thethe staff hearing officer's decision is final. An employee (B)

may Cde an application for a sabsequent detrmination compensation payable peeklyer wage
week to

as dtheefine
cmd ploin yee

divisisithmr
of the porcentngo of tlre employee s permanent disabil- statewide average w week

suc
a c.opy of athn applicationfitodthee employer ators t e and s

hallcconh'nue3dunngtthe periods prov9^dedrin the

employer's representativr.. No sooner than sixty days following schedule:
from the date of the mailing of the application to the For tlre loss of a first finger, commonly known as a

employer or the employer's represenmtive, the admin- thmnb, sixty weeks.

o m) imc. ytives timely notify the admimstrator o an t
the tentative m'der, the rnatter slhall be referred to a r^ation shall be referred to a district headng officer
disnict hearing offrcer who shall set the application for nqto shall set the application for a heaiing with written
hearing witb written nottczs to all inte,rested persons. uoti^ to all interested persons. No application for
i7pon referral to a district hearing officer, the employer subsequent percentage determinations on the same
may obtain a medfcal examination of the employee, cltim for irrjmy or oc.oupatlonal disease shall be ac-
pursuant to mles of tlre industrial commission. cepted for review by the district hewing officer unless

(A) The distiict hearing officer, upon the applica- srpported by substantial evidenee of new and ehanged
tion, shall detrmine the perccntage of tho employee's ^rcumstances developing since the time of die hearing

l 1 st determination.b ^ t to division (B)

serIf the employee tho emPloyer, or f c° ade the applioation for a subsequent detorbe ction to Ol 1

App. 24

)ort of the mc, c f the employee. The adimntstrator so
tive order based apon the evidence before the admin-
istrator, provided that if the aduiinistrator requires a
medical examination or medical review, the adminis-
tiator shall not issue the tentative order until flre
compleHon of tlre examination or review.

Tlie einployer may obtain a medical examination of
the einployee and may submit medical evidence at any
stage of the process ap to a hearing before the district
hearing officer, pursuant to ndes of the commission.
The administrator shall notify the employee, the em-
ployer, and their representatives, in writing, of the
nature and amount of any tentat3ve order issued on an
application requesting a subsequent determmaflon of
the percentage of an employee"s permanent disability.
An employee, employer, or their representatives may
object to the tentative order within twenty days aiter
the receipt of the notice thereof. If no timely objection
is made, the tentative order shall go into eflect. In no
event sirall there be a reconsideration of a tentative

ection isbf jan osued under this division. Iid
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For the loss of a second tinger, enmmon
index finger, thiriy-fve weeks. ly called administrator in caoh case determines, based upan $re

For tle loss of a third percentage of vision aetuaIly lost 0 a result of thefinger, dtirty weeks.
For the loss of a fourth injmy or oocupational diseaso, but, iu no case shall an

finger, twenty weeks. award of compensation be made ibr less than iwenty
For the loss of a fifth fmger, commonly known as the five per eent loss of uncorrected vision. "Loss of

little fmger, fifteen wcekc. uncoaeeted vision" means the percentage of vision
'phe loss of a second, or distal, phalange of the thumb actuaIly lost as the result of the injury or occupational

is considered equal to the loss of one half of such disease.

thumb; the loss of more than me half of such thumb is For the perrnanent and total loss of hearing of one
considered equal to the loss of the whole tlmmb. ear, twenty-five weeks; bnt in no cnse shall an award af

The loss of the third, or distal, phalange of any finger coinpensation be made for less
is considered equal to the loss of one-third of the total loss of hearing of one ear. ihan permaneut and

iinger. For ihe permanent and total loss of hearing, one
The loss af' the iriiddle, or socond, phalange of any hundred tweuty-five weeks; but except pm•suantto the

finger is considered equaL to the loss of twc-thir
the fmger. ds of next preceding paragraph, in no case shall an award of

cornpensation be made for less than pennauent andThe loss of znoro than the middle and distal phalan- total loss of hearing.
ges of any finger is considered equal to the loss of the In case an injury or occupational disease rosults in
whole finger. Yn no case shall the amount recetved for serious facial or head disfiguremenY which e,ither im_
more than one finger exceed the mnount provided in paire or may 9n the future impair the opportunities to
this schedule for the loss of a haud. secure or retain employment, die admirustrator shaIIFor the loss of the metacarpal bone (bores of the make an award ofcompensation ae it deems proper and
palin) for the corresponding thumb, or fingers, add ten equitable, in view of the nature of the disfigaremernt,
weeks to the number of weeks under this division: and not to exceed the sum of ten thousand dollars. ForFor ankylosi.s (total stiffness ol) or contractures (due the purpose of maMng the award, it is not material
to scars or injuries) which makes any of the fingers, whether the employee is gainfull

y employed in auythumbs, or parts of eitlrer useless, the game nnmber of occupation or Yrade at the time of the administrator's
weeks apply to tfe members or parts thereof as giveu determination.
for the loss thereof. When an award

imder thfs division has been madeIf the claimant has suffered the loss of two or more prior to the death uf an employee all unpaid install-
fingers by amputation or ankylosis and the nature of inents accned or to acene under the provisions of tle
the claimant's employment in the course ofwhieb the awanl shall be payable to the surviving spousc, or if
claimant was working at the time ol' the injuiy or there is no surviving spouse, to the dependent ehildren
oceupational disease is such that the handicap or of tle employee aud if there are no such ehildren, then
disability resultiug from the loss of fingers, or loss of to such dependents as thc admiuistratur determinos,
use of fingers, excceds the normal handieap or disabil- When an employee has sustained the loss of a
ity resuiting fiom flre loss of fingers, or loss of use of inernber by severancc:, but no award has been made on
fingers, the administrator may take., that fact into aceount thereot' priar to the employee's death, the
consideration arrd increase the award of compensation adrnioistrator shall make an award in accordance with
accordingly, but the award made shall not exceed tle this division fm- the loss whieh sba

â be payable to theamouut of componsation for loss of a harrd. surviviug spouse, or if thme is no surviving ipouse., to
For the loss of a hand, one hundred seventy-five tlie dependent children of the employee and if there

weeks. are no snch ehildreu, dren to such dependents as the
For the loss of an arm, two hrmdred twenty-five admin7strator dotermines.weeks.
For thc loss of a great toe, thirty weeks. {Y%) Cornpensation for partial imp:unnent under di-

s
For the loss of one of die toes other than the great

toe, ten weeks compensation paid thehem luyee parsuaz^tito seahn^n
. 4123.56 of the Revised Code. A claimant may receiveTle loss of mOFe than two-tbirds of' any toe is compensation under divisioru (A) and (B) of thisconsidered equal to the loss of the whole toe.

The loss of less thau hvo-thirds of any toe is eonsid- section.

ered no loss, except as to the great toe; the loss of the if tnrs deter n i ed by any o evef the folla ii g: s(1) rthe
great toe up to the interphalangeal joint is co-equal to amputee elinic at University hospital, Ohiostate uni-
the, loss of one-half of tbe great toe; the loss ofthe great versity; (2) tlie rehabilitation services coinniission; (3)
toe beyond the interphalangeal joint is considered an ampntee clinic or prescribing physician approved by
equal to the loss of the whole great tno. the administrator or the administrator's designee, that

For the loss of a foot, one himdred fifty weaks, an injured or disabled employee is in need of an
For the loss of a leg, two hundred weeks. aitificial appliance, or in ueed of a repair thereof,For dre loss of the sigiit of an eye,

one hundred regardlessofwhethertheapphanceoritsrepairwillbe
twenty_five weeks. service.,lble in the vocational rehabilitation of the in-

For the permanent pmtial loss of sight of an eye, dhe jured employee, and regardless of whether the em-
poition of one hundred twenty-five weeks as dre ployee has returned to or can ever again retuni to any
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1 d s ant to the nccupation to an occupation in wliieh the exposure tour ut

s^`those cases where a relhabr rtatton servrce
s5ion recommendation tliat ^ iiured or disabled

woul l oaier fmding, th•al changedteor changes

ied Code. ..1. enin- huther exposure to smoke, toxic gases, chemical fumes,

tiflcial appliance or rts ropan ot .-1^rision (B) of section 4123.34 of the change of the fit-efighter's or police officer's occupation
d by di is rnedically advisable in order to decrease substantially

re cosa paya1 ornployment, the burcau s ^ tt of thc• siu' ^lus of section 4123.68 of the Revised Code, and that a

.e pg}lict with their state p1an, ac op
^tabditation Act of 1973," 87 Stat. 355, 29 U.S.C.A. smoke, toxic gases, chen¢cal fumes, and otlier toxic
l, thu administrator or the adniinistratoi s designee vapors is sabstantially decreased, the administrator
ithe burean nury obtain a recmnmendation from an shall allow to the firefigltter or polioe officer an amount

yer ont of the statewide average weekll t fiftdh h o y pe- equaat t eytputee clinic or prescribing physician t eriod of thirtyweeks, commenc-eek for a pwage per wiinine appropriate. loyer makes ing as of the date of the discontinuance or ehange, andte fund eintf pa s aoyee o(D) If an empl
iplicadon for a findiug and the administrator finds for a period of secetity-fiveweeks immediately foIlow-

the expimtion of the period o£ thirty weeks thected siliosis as defined in ;nth graas oneefliat the employ
aivision (%), or coal mine.rs' pnr,umceoniosfs as defined administrator shallallowthe firefighter nr police officer

nt of the loss of wagesAA) h ds per ceirsixty-six and two-tn division (Y), or asbestosis as defined in divuion (
e of occu-h nthfl l e c a gromyd so c68 of the Revised Code, and tirat a re,sulting directly an4123 .tf section

ation but not to exceed a nraximum of an amountee's occupation is medicallylomhf pypesucge ochan
advisable in order to decrease substantially further equal to fifty per cent of the statewide average weekly
exposnre to silica (liLst, asbestos, or coal dust and if the wage per week. No such firefighter or police officer is
employee, after 4re finding, bas changed or shall entitled to receive more than one allowano on account
change tlke eniployee's occupation to an oecupation in of diseontimsance of employnrent or ehange of oecu-
wlrieh the exposure to silica dnst, asbesto.s, or coal dust pation and benefits shall cease for any period dining
is substantially decreased, the administrator shall allow v,Mch tlre firefiglrter or police officer is employed in au
to tlre employee an amouat equal to fifty per cent of occupation in which the exposure to smoke, toxic ga.ses,
tlre statewide average weekly wagc per week for a chemical finnes, and other toxic vapors is not subst•an-
period of tllirty weeks, commencing as of the date of tially less than the exposme in the occupation in which
the discontinuance or change, and for a period of one the fire.[]ghter or police officer wes formeriy employed
hundred weeks immediatety following the expiration of or for any period during which the firefighter or police
the period of thirty weeks, the employee shall receive officer may be entitled to receive compensation or
sixty-six and two-thirds per cmrt of the loss of wages benefits under section 4123.68 of the Revised Code on
resutting direotly aud solely from the changc of necu- aceoum of disability from a cardiovascular' and pulmo-
pation but not to exceed a maxitnmp of an amouot nazy disease. The administrator may acconl to tlra
equal to fifty per cent of the statewide average weekly firefi hter or police officer medieal and other benefits
wage per week. No such employee is entitled to receive in accordance with section 4123.66 of the Revised
morc ttlan one allowance un ac coumt of discontinuanee Code.
of employment or change of occupation and benefits (F) An order isstred under this section is appealable

employerl in an occsipationrin wluch,th
tlle

e exppsmeeto `red Code but is not appealable to court tmder se,etion
s8ica dust, asbestos, or coal dust is notsnbstazrtially less 4123.512 [4123.51.2] of the Revised Code.
than tlle exposure in the occupation in which the g1STOEY: ec § 1465-80; 103 v 72(85), g 33; 107 v 181; 108
employee was fornle,rly employed or for any petiod vpq313;114v26;117v113;119v565(576);120 v449; 121v

during which the employee snay be entitled to receive 660; 122 v 268(720); 123 v 250; 124 v 806; Unreau uf Code

compensation or benefits under seetio 4123.68 of the Revis10-1-53-,126v 1015(1028) (E$10-6-55); 128 v743(757)

Revised Code on account of disability fran silioosis, 132 v H 331)(E610-31-67); 132 v[1268 (Eff 12-1 67)1033 v01i

asb6stosis, or coal nliners' pneulnOCmliosis. An award 680 (E611-2.5-68); 134 v 11 280 (Eff' 9.20-71); 135 v lI 417 (Eff

for change of occupation lor a COal miner who has 11-16-73); 136 v 1I662 (Etf 10-31-75); 136 v 11 714 (Eff 1-1-76);

contracted coal nliner5' pnemrmeoniOsis inay be
136vS545(Eip1-17-77);137vH1282(EfP1-1-70);138vH138

granted under this division even thoagh the coal miner (Eff 7-27-79);
141 v S 307 (E$ 842-86); 143 v H 222 (Ef4

contimtes employment witlr the sanle emploYer, so 11-3-80);144
v H 297(E(C 7-26-9t);145 v li 107 (ER 10-20-93);

147 v lt 363 (Eff 6-30-97); 147 v S 45; 148 v H 180. EkY 8-6-99;

long as the coal mineTs employment subsequent to the 151 v S 7, § 1, efE 6-30-06.

change is such dtat the coal miner's exposure to coal See rovlsions of § 3 of 151 v S 7 followu^g RC § 4121.10.
dnst is substantially decreased and a ehasige of ocerr- p

' 'Ipation is certified by the claimant as perinanent.he
administrator niay accord to the employee medical and
other benefits in accordance with section 4123.66 of
tite Revised Code.

(E) If a frrefighter or police officer makes appliea-
tion for a finding and the administrator flnds that tlle
fireligltte.r or police officer has contracted a cardiovas-

App. 26

Effect of amendtnents
151 v S 7, effective June 30, 2006, in the secod paragraph,.

substituted "twenty-six" for ••fartyr' twice; snd, in (B),

inserted "first finger, commonly Imown as a" in the second
paragraph, substituted "second" for "first" in the third
pamgraph, substituted "third" for "second" in the fourth
paragraph, substituted "fourth" for "third'• in the filth
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the industriathulr jndgment or settlement were barred by the afBrmative in, favor of employees and tbe dependents of decr,ased

defense of a^tsrd mrd sntis^facflon from sceking the equitable empioyees; in a workers' comp ure
en+atlond work

action,er's aPPlication
dto the Bureau pw'snunt to HC commission erred indenytng an inj

relief of paYn'ent of sums g:ven41`L_3.93 and 4123.931. Upon repayment of the strms tu the for "1TD b^t>se ^e commissimr shmdd have fxuse its

Rureau, the er"Pl°ye's each had srgted a settlement agrmy inquiry restricvfions^Statetexorel. Macln: n^e w• Ford ^3)
(

d Co., 2003 Obio App. LEXIS 2980, 2003 Ohio 3339,inmeutthat containe nccord and satisfaction language as to mr' 5691,
pmported cluims aristng therefrom. Uanr bolena v- Ohiu Rn-roau of Wcrkem' C omp., - Obio App . 3d -, -N.E. 9.t1-, aPpeal dismissed by 1011 Ohic St. 3d 1440, 2003 Oh

Ohio A 4004, 2007 Ohio 4435, (Aug. 30,885 797 N.E2d 1288, 2003 Oluo LEXIS 2782 (2003).
' A hill for x-rays whic

derh RC §
wntains

4123
no su.84 ggestion of injmies is

2007 Pp LEXLS dnilf v. Spring-2(107), a}Pimred by 117 OMo St. 3d 541, 200S Ohiu 1735,
N.E.2d 244, 2008 Obio LER1S 999 (2008). not proper noflce un `'u°

field United Roo6ng, inc, ]993 Ohio App. LF^S 2575 (2nd

Retroaetivity Holdiug that the co m missimr had ne daTy , t° pay ,pursuant to RC § 1.48, th° amendment to HC § 9123.93 Dist 1903).
Ohio A § 4123.57(B) aud BC § 4123.57(C) benefits witbout ancannot be applied rotrcaetively: (decided under fonner anal-

offset, the cuurt observed that nnder BC § 4123.95 dre courtsgoas section) Bates v. Sherwin-Williams Co., 105 PP
3d 529, 664 N.&2d 612 (1995)-He,dsed. Code § 4123 .93, granting automatic subrogation and the cummissi°n m°st nnt constmo HC Chapter 41rG in
.^ts m self-insuring employeis,cannot be applied retroac {avor of whichever claimantJtappens tu appearbefore t iem atof all employees andtbeir
or{ any given time , but in favi>i

dependents eqtrally' State ex re.l. Maurcr v. lndus. Cemm., 47tivcly: (decrded undee former analugous section) Williams v.
Winstou, G5 OMo Misc 2d 44, 640 N.E.2d 923 (CP 1994)^ Oluo St. 3d 62, 547 N.F..2d 979 (1989).

Hevised Code § 4123.95 does not override the comntis-

§ 4123.94 Preference
of judgments.

sion s authurity to formulate policies and standards for adrnin-
pensation laws: Swzllow v. Indus

by is[eri.Comm., 36 Oktio St. 3d 55, 521 N.E.2d 778 (1988).All judgments obtained in any ael9on prosecuted Thneg fhe
mandate

workof

ers RC §
com4123.95 cnnnot overuome tlre clear

the adrninistrator of workers' compensation m by t̂he lartguage of RO ¢ 4123.02.1 exeiuding workers' compensation
state undcr the autbority of tlds chapter shall have the
same preference agafistthe assets of the erttPl°Yer as is bencfits respectiug Nafional Gunrd memburs for whom ben-

allowed by law on judgmeats rendered for olaims for ofiL are ottterwise2 OhaoSt 3d d 219, 12 Ohio B. 303^A66
Fnrrier v. Cunnor, l

taxes.IIISroEV: cC g t465 Bnreau u[codo N.E.2d557(19&1). 4123.95, RC-77; 103 v 72(85), 4 30.
; 143 v 1[ 222. Eff

11 -5-89. Cnnstrued 'ut acoordance with RC

nevision, 10-153 § 4123.57(B) does not preclude an award &n a pexcentage of
artial disability after a claimant has already been

permauent p
§ 4123.95 Liberal construcflon. deternnined to e permanently mid totally disabled: State exh

reL Cnnsolidated Coa1 Ca v. Indus. Comm., 62 Ohio St. 2d
147, 16 Ohio Op. 3d 166, 404 N.F.2d 141 (1980).Sections 9123.01 to 4123J4, inclusive, nf the Re- court concluded that the RC -

A t n RC §vised Gode shall be liberally eonsrrned in favor of 4123.95, the
employees snd the dependents of deceased employces. 41^i.57(B) requirement of "substantial evidence of new

and changed c7xcumstmlcs%s; b^tg absent from RC
DISTOEY: 12H v 743(771)- Eff 11-2-59.

CASE NOTES AND OAG § 4123.58, wav intended tu apply on1Y to Partral disnbility
claims under tlre former section: State ex reL C'^e ^^' ^1M°^is

INDEX Corp v. lndustrlal Comm., 42 Ohio St. 2t1278, P
9,r] 255, 328 N:F..2d 387 (1975).23.95 most robubly resulted, in

Geoer,ilty The enactment uf RC § 41 P
Amount of v^slon lost part, from the prior judicial tue of procedural nlcefies to oatue

Appeal unjust
resrdls in certain cases: Wires v. NI. IndusMes, Inc., 46

Op. 2d 35, 345 N.E.2d 629 (1974).
Changc of oocupatian Obio p.2 d 4Q 75 Ohiu ra
Continuirg judsdi^:uon of eommissimr Citing RC § 4123.95, the cutut held tlt ^

RC §

Costs aud attorney fecs
Courze of emplnyn^ent usunl

extendod the sc°pe oF oompensabla injurics to inclu e un-
Death boneflts and unespected aecidents resulting from omployment

I%otdentiary rulings without regard to $te presence aF an °Rerr' 62 OLio O^
means": Moody v. Keller, 33 Olilo App. 2d 300, P'

Eyeglasses 3).Firefrghtnrs and pollce officers 2d 446, 295 N.E.2d 216 (197 h
Household or casual wndce+s Applying RC § 4123.95, the court eld that an injured
immunity employe^ who filed an aPPhcation for modification of an
lnEoreuces award more than two Yems after tho original injury to secure
lnjury, generally compensaflon for a subsequcnt resnitant disability not de-
J°b °^r scrib°d in the original application was not barred b8y^^io O t
Jurisrliction by musentJmy instn^cflon BC § 4123k34: Kittle v. Reiler, 9 OWo St. 2d 1,
Loss of body part 9d 414, 224 N.E.2d 751 (1967).

Netice of claim
pccnpationel d6eascs

Amouut oE vision lost
elcalttnumz Tl.e cummissi°n is vested wlih the authority to in[erpret

PhyB^ Ju^^tn and implement legislat3on passed by the Ceneeal Assembly.
Su9penston oE bencfls HBVised Code § 4123.95 dictates that workers' compensatlon

legislation shall be liberally eonstrned in favor of °mployees.
Tlrereforn, the oommission did not abuse hl^ i57(O) , nthe

Genernlly determhdng tlrat, for purposes nf RC §
Wodrers' compensahun statutes shail he libemlly ^ns^^

App. 27
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