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L ARGUMENT

Appellant Brookwood Presbyterian Church (“Brookwood™) submits this Reply to the
Merit Brief of Appellee Ohio Department of Education (“ODE”™), pursuant to 5.Ct. Prac. R. 6.4,
Brookwood objects to and opposes cach of the arguments and counter-propositions of law
submitted by ODE in its brief, but will limit its response here to certain of the statutory
arguments presented by ODE. Brookwood stands by its initial Merit Brief in its entirety, and
Brookwood does not withdraw or concede any of its Propositions of Law merely by failmg to
address one or more of the arguments made by ODE m its Meril Briel.

A ODE contends no record exists, but then ciles fo the vecord in several pluces
within its Merit Brief and attaches part of the record to its Appendix.

In its Statement of Facts and again in its discussion of Brookwood’s Proposition of Law
No. 4, ODE insists that “it could not certify a record to the trial court because no record exists.”
(See, ¢.g., ODE Merit Brief, p. 4, bottom, and p. 18.) Yet, throughout its Statement of Facts and
in ils discussion of Proposition of Law No. 3, ODE makcs both general and specific reference to
its “record” in this case, in order to justify its decision to categorically disapprove sponsorship of
community schools to any church organization.

First, at pp. 3-4 ol its Merit Bricf, ODE specifically refers to the Brookwood application
and some of the supporting documents which Brookwood submitted to ODE — including the
January 31, 1964 “IRS Letter” and other “evidence of the educational endeavors of the national
Presbyterian church. . . .” Yet at the botiom of this same page, ODE admits that it “informed the
trial court that no record existed because the Department had not conducted a public hearing in

the maiter.”



Next, in attempting to defend its failure to adopt rules required by R.C. 3314.015(B)(3)
which set forth some criteria to govern ODI’s determination whether a proposed sponsor 1s an
“cducation-oriented” entity for the purpose of satisfying R.C. 3314.02(C)(1)(D(iit),’ ODE refers
to “the Department’s record” of having approved seven 501(c)(3) entitics as sponsors.  Yet
Brookwood has never seen this so-called “record,” and this “record” was not submitted to the
trial court in this matter either.

Finally, at page 17 of its Merit Brief, ODE again cites to “Brookwood’s documentation
accompanying its request to be considered as an eligible applicant for sponsorship.” Yet
according to ODE there is no record in this case. How is it that ODE is permitted to cite and rely
upon a non-existent record when it suits the agency, but the actual entire record — mcluding
documents created by ODE and which support Brookwood — “does not exist” and thus may not
be cited to or retied upon by Brookwood i this matter?

ODE’s position is the equivalent of a trial court failing to forward any documents (such
as the original complaint, answer, pretrial motions, pretrial decisions, etc.) on an appeal to the
court of appeals because the trial court granted a motion to dismiss, and there was thus no “trial
transcript” to certify to the court. The record of proceedings required to be certified to the
reviewing court by ODE in an R.C. 119.12 appeal is more than the mere transcript of an
evidentiary hearing. In a sponsorship application process of the type at issue in this matter, the
record of proceedings consists at a minimum of the application, supporting documents, internal

memos, meeting minutes, correspondence, evidence of the internal decision process, and the

L A review of the rule cited by ODL, at its Merit Brief p. 15, reveals that ODE’s rule-adopted
“criteria” for an “cducation-oriented entity” is nothing more than a word-for-word parroting of
the over-all statutory requirements for a sponsor thal is a tax-exempt entity under section
501(c)(3) of the Internal Revenue Code. Compare O.A.C. 3301-102-02(H) with R.C.
3314.02(C)(1)(f).  That is, ODE’s criterion for identifying an education-oriented entity is
whether it is an education-oriented entity. Circular is ODII’s reasoning.



final decision of ODE ~ that is, all of the evidence considered by the agency in reaching its
“decision . . . to disapprove an entity for sponsorship of a community school” for purposes of
R.C. 3314.015(D).

ODE’s reference to information outside the record on appeal must be stricken,
particularly when it is ODE’s position that no record exists. This 1s precisely the reason for the
rule recognized by this Court in Matash v. State Dept. of Ins. (1964), 177 Ohio St. 55, 202
N.E.2d 305, at syllabus, constiuing R.C. 119.12:

Where an appeal from an order of an administrative agency has been duly

made to the Common Pleas Court pursuant to Section 119.12, Revised Code,

and the agency has not prepared and certified to the court a complete record

of the proceedings within twenty days after receipt of the notice of appeal

and the court has granted the agency no additional time to do so, the court

must, upon motion of the appellant, enter a finding in favor of the appellant

and render a judgment for the appellant.
As one court of appeals has described it: “It is also axiomatic that an administrative agency must
accept and include all relevant evidence presented by the parties. The [agency] cannot
erroncously prepare an incomplete record and then lake advantage of an error which it has
created.” Ray v. Ohio Unemployment Comp. Bd. of Rev. (1993), 85 Ohio App.3d 103, 107, 619
N.E.2d 106.

B, Deflating the conflation contention of ODE

The central theme throughout ODE’s brief in this matter is centered upon a statutory
fallacy: that is, that Brookwood has somchow “conflated” or combined a two-step statutory
decision process that ODE follows when deciding whether an entity should be approved as a
sponsor of commumity schools in Ohio. ODE erroneously argucs that step-one of this process

involves an “cligibility” determination, while step-two involves whether an “eligible” entity

should be approved as a sponsor. (Sec ODE’s Merit Brief, bottom p. 6.)



Yet Brookwood has conflated nothing, because the General Assembly has not created a
two-step decision process within the statutory scheme of sponsor approval set forth in R.C.
3314.02 and R.C. 3314.015. There exists but one decision to be made by ODE when it receives
an application from an entity concerning sponsorship of community schools: should the
application be approved or disapproved. The primary statate relevant 1o the decision before this
Court, R.C. 3314.015(D), unambiguously states that “zhe decision of the department fo
disapprove an entity for sponsorship of a community school . . . may be appealed by the entity.”
Not “the decision on the merits of the entity’s application;” not “the decision to disapprove an

”

‘cligible’ entity;” and not “except for eligibility determinations, . . .”. None of these words,
upon which ODE’s entire argument here is based, were used by the General Assembly in
enacting R.C. 3314.0135.

Only by adding words which the General Assembly did not use can ODE arrive at a two-
slep decision process, one of which may not be appealed. The words actually used by the
General Assembly do not support ODE’s arguments here. Instead, ODE has created this
decisional dichotomy as a creative, extra-statutory way to atiempt 1o explain away Brookwood’s
explicit right to a Chapter 119 appeal granted in R.C. 3314.015(D). ODE creatcs this dichotomy
out of whole cloth - it has no support in the language used by the General Assembly.

Neither the word “cligible” nor “eligibility™ occurs anyplace within either R.C. 3314.02
or R.C. 3314.015, connected to the word “entity” or otherwise. Nor were any synonyms of those
words used by the General Assembly. As set forth at length in Appellant’s Merit Brief,

regardless of the particular reason or reasons for its decision, whenever ODE decides to

disapprove “an entity” for sponsorship of community schools, its decision “may be appealed by



the entity.” R.C. 3314.015(D). ODE’s efforts to argue around the General Assembly’s
unambiguous language by inserting language of its own must fail.

In a case such as this, where the issue is whether the General Assembly intended
decisions of ODE to be subject to administrative appeal, the characteristics of the internal
process which ODE has set up to handle applications for sponsorship of community schools is
largely irrelevant. ODE is generally free to set up any administrative proccss it wants fo
determine whether an entity should be approved as a sponsor of community schools, as long as
its administrative process does not conflict with the language used by the General Assembly.
Yet ODE’s apparent process as described in its Merit Brief here conflicts on its face with the
statutory language, because it replaces the singular word “entity” used by the General Assembly
with “eligible entity” in numerous -- but not all - places within the Administrative Code.

Indced, even ODE’s administrative rules are internally inconsistent with, and do not
support, ODE’s argument to this Court. ODE contends in its Merit Brief that the very first
decision it must make when it receives a sponsorship application is whether the applicant is an
“cligible entity.” Yet ODE’s own adminisirative rules seem to preclude this “cligibility”
determination step. Those rules explicitly state that no entity except an “cligible enlily” can even
get a hold of an application for sponsorship to begin with: “An eligible entity shall obtain a
written application from the department to become a sponsor and shall complete it and submit it
to the department no later than the deadlines posted on the department’s website.” (Emphasis
added.) O.A.C. 3301-102-03(B). In this case, of course, il is undisputed that Brookwood
obtained an application from the department, completed it and submitted it to the department.
Brookwood was not subjected to an “eligibility” determination before it was even allowed to

obtain an application.



In addition, ODE cannot logically argue that this case turns on the question of
“eligibility” or that “eligibility” determinations are not appealable while “decisions on the
merits” arc, because even ODE claims in its Merit Brief that the eligibility question (a
preliminary question which Brookwood has shown does not exist in the statutory language at all)
includes at lcast five (5) separate elements. See R.C.3314.02(C)(1)(f)(i)-(iv), paraphrased at
Appellee’s Brief at p. 3. ODE crroneously contends, at page 9 of Appellee’s Brief, that none of
its so-called “eligibility” determinations are subject to a Chapter 119 appeal. Yet only one of
those five criteria is made “final” by the General Assembly. (See R.C. 3314.015[B][3].)

The General Assembly did not choose to make ODE’s determination that “the entity has
asscts of at least $500,000 and a demonstrated record of financial responsibility,” R.C.
3315.02(CH(1)()(it), a “final” determination in R.C. 3314.015(B) - and yet ODE lists this as onc
of its preliminary “eligibility” determinations which arc not subject to administrative appeal.
Similarly, the General Assembly did not choose to make ODE’s determination that “the entity
has as demonstrated record of successful implementation of educational programs,” R.C.
3315.02(CH D(H)(iiD), a “final” determination in R.C. 3314.015(B) — and yet ODE lists this as one
ol its preliminary “cligibility” determinations which are not subject to administrative appeal.

The absence of a two-step decision process is obvious on the face of the statutory
language used by the General Assembly. There is only one (1) legal “decision” that ODE is
charged to make: whether to approve or disapprove the applying entity as a sponsor of
community schools. This one (1) decision is made up of several individual factnal deternmnations
spelled ot in subsection (C)(1), and elsewhere in R.C. 33 14.02 and 3314.015.

Thus, contrary to ODE’s creative formulation, the actual language of R.C. 3314.015

makes only one of ODE’s so-called “eligibility” determinations “final” (R.C.



3314.02(C)1)(D)(iii)-first phrase, sce R.C. 3314.015[B][3]), while the rest of them are not {inal
(R.C. 3314.02[C][1][f][i), [ii], [iii]-second phrase and [iv]). And all of these individual
determinations, which collectively make up ODE’s legal decision to approve or disapprove the
application for sponsorship, are subject to administrative appeal in accordance with R.C. 119.12.
See, R.C. 3314.015(D).

Tn sum, the General Assembly did not create an “administrative split personality” with
respect to the right of appeal from ODE’s decision to disapprove a sponsorship application. The
fact that ODE may have developed a split personality on its own does not trump the language
used by the General Assembly in R.C. 3314.015(D). ODE’s two-step process argument is a
legal fiction which has no support whatsoever in the statutes at issue in this case.

C. ODE’s “hallmarks of adjudication” argument is a red herring.

Whether or not any part of ODE’s decision to approve or disapprove an entity for
sponsorship of a community school “bears any hallmarks of adjudication,” ODE’s decision 1s
still appealable under R.C. 119.12 - because R.C. 3314.015(D) says it is.

Maintaining its false “dichotomy of decision” premise, ODE attempts to draw some neat
distinction on page 11 of its Brief when it states that “eligibility determinations like this one are

made by the Department’s Office of Community Schools.” Yet truth be told, each and every

determination involving an application for sponsorship is made by the Department’s Office of

Community Schools.

Neither the applicable statutes nor the agency’s own admmistrative rules make any
distinction between “eligibility” and “ultimate merit” decisions, and they do not grant any one
type of decision on to the agency’s Office of Community Schools and other decisions to the

Board or the Supcrintendent or to any other individual or office within the agency. Indeed,



ODE’s own rules provide that the agency’s entire decision process is conducted solely by “the
department” upon its review of an application. See, 0.A.C. 3301-102-03. No oral hearing 1s
provided at any step of the application review process, yet the applicant is certainly given
“notice” through the statute and rules themselves that the agency will “hear” the entity’s
“evidence” submitted in the application itself. See e.g., O.A.C. 3310-102-03(E), “An eligible
entity shall provide as part of its initial written application, as Weﬂ as during the applhication
review process, evidence requested and deemed necessary by the department . . .7 (Emphasis
added.)

These arc the only “halimarks of adjudication” nccessary where the right to an
administrative appeal in accordance with R.C. 119.12 is expressly granted by a jurisdictional
statule enacted by the General Assembly, e.g. R.C. 3314.015(D). See: R.C.119.12, first
paragraph (related to denying an applicant issuing or renewing a license or registration of a
licensee) and second paragraph: “Any party adversely affected by any order of an agency 1ssued
pursuant to any other adjudication may appeal . . .”

The question of whether an administrative agency’s decisions are subject to appeal under
R.C. 119.12 does not turn on whether a formal “adjudication” has taken place. Instcad, agency
functions subject to R.C. 119.12 includes any of those set forth in the initial definition of the
Administrative Procedure Act, R.C. 119.01(A)X1):

(AX1) “Agency” means, except as limited by this division, any official,
board, or commission having authority to promulgate rules or make
adjudications in the civil service commission, the division of liquor control,
the department of taxation, the industrial commission, the bureau of workers’
compensation, the functions of any administrative or executive officer,
department, division, bureau, board, or commission of the government of the
state specifically made subject to sections 119.01 to 119.13 of the Revised

Caode, and the licensing functions of any administrative or executive officer,
department, division, bureau, board, or commission of the government of the



state having the authority or responsibility of issuing, suspending, revoking,
or canceling licenses. * * * (Emphasis added.)

As even ODE recognized in its first pleading filed in the court of common pleas in this
matter (ODE’s Motion to Dismiss, R. 23, pp. 4-5), this definition has three parts. First, 1t
includes five (5) specific boards and commissions that have authority to promulgate rules or
make adjudications.

The second part of the definition, applicable here, includes the “functions™ of any
“administrative or executive officer, department, division, bureau, board, or commission of the
government of the state specifically made subject to sections 119.01 to 119.13 of the Revised
Code.” The applicable “lunction” in this case, of course, is the “decision . . . to disapprove an
entity for sponsorship of a community school,” and this function is performed by the
“department,” i.e., ODE. This “function” is “made subject to sections 119.0% to 119.13 of the
Revised Code” (and specifically to section 119.12) by R.C. 3314.015(D) and O.A.C. 3301-102-
03(G).

Finally, the third part of the R.C. 119.01{A)1) definition includes “the licensing
functions of any administrative or executive officer, department, division, bureau, board, or
commission of the government of the state having the authority or responsibility of issuing,
suspending, revoking, or canceling licenses.” An argumenl could casily be made that the
sponsorship approval function of ODE set forth in R.C. 3314.015 is sufficiently analogous to the
decision whether to issue a license based upon review of an application for such license, that it
also falls within this third part of R.C. 119.01(A)(1).

It should be noted that although ODE has — albeit without legislative direction —
transformed the word “entity” into “eligible entity” in mwuch of its administrative rules, the

agency did not use that convention in relation to the right to an appeal in accordance with R.C.



119.12. That is, even in its own administrative rules, ODE recognizes that its decision “to
disapprove an entity [any old entity] for sponsorship of a community school may be appealed by
the entily in accordance with section 119.12 of the Revised Code.” ODE corrcctly did not
altempt to limit the scope of this right of appeal in its administrative rules, promulgated m
accordance with Chapter 119 of the Revised Code. lis attempt to limit the scope of
administrative appeal in its arguments here should also be rejected.

iL CONCLUSION

For all the foregoing reasons, as well as those set forth in its imitial Merit Brief,
Brookwood sceks reversal of the decision of the lower courts dismissing Brookwood’s
administrative appeal for lack of subject matter jurisdiction, and to reinstate that appeal. In
addition and pursuant to R.C. 119.12, Brookwood also urges this Court to issue a mandate
directing the common pleas court to enter a final order and entry which: (1) finds that ODE’s
Decision is not in accordance with law; (2) reverses the Decision of ODE for failure of that
agency lo file its record on appeal; (3) renders judgment in favor of Brookwood upon its
eligibility to be a sponsor of community schools in Ohio; and (4) awards compensation to
Brookwood for its fees in accordance with R.C. 2335.39, all as authorized under R.C. 119.12.

Rcspectfu ly submitted,
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Don@li R. Grubbs (00346 5)
James S. Callender (0059711)

OF COUNSEL: 10 West Broad Street, Suite 1300
Columbus, Ohio 43215-3419
BUCKLEY KING LPA (614) 461-5600
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Attorneys for Appellant
Brookwood Presbyterian Church
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was served by regular U.S. Mail, postage prepaid, upon the following this 4th day of May, 2010:

Benjamin C. Mizer

Solicitor General

Office of the Attorney General of Ohio
30 E. Broad St., 17" Floor

Columbus, OH 43215

Y /%/}/ Sl

nell R/ Grubbs

11



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14

