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MEMORANDUM IN OPPOSITION

I Appellants’ Motion to Stay Should Be Denied.

Plaintiff-Appellee, Buckingham, Doolittle & Burroughs, LLP (“Buckingham™), opposes
the Motion of Defendants-Appellants, Healthcare Imaging Solutions, LLC and Jeffrey M.
Mandler (“Appellants™), to Stay Execution of Judgment Pending Appeal (“Motion to Stay™).

Buckingham obtained a Default Judgment against Appellants on February 10, 2009. A
copy of the Default Judgment is attached as Exhibit “A”. Buckingham initiated garmishment
proceedings. Then, on March 13, 2009, Appeliants [iled a Motion to Vacate Default Judgment
(“Motion to Vacate™) and Motion to Stay All Collection Proceedings. In the latter Motion,
Appellants requested that the Trial Court “stay all collection proceedings brought by the
aforementioned Plaintiff against the Defendants herein until such time as the Motion to Vacate
is resolved.” (Emphasis added.)

The Trial Court resolved the Motion to Vacate by Judgment Entry filed on March 27,
2009, wherein the Trial Court granted the Motion to Vacate. The Trial Court also granted the
Motion to Stay All Collection Proceedings in the same Judgment Entry, although it was not
necessary given that the Default Judgment on which the collection proceedings were based had
been vacated. A copy of the Judgment Entry is attached as Exhibit “B”.

Buckingham appealed and, in its Appellant’s Brief, requested the Ninth District Court of
Appeals to reverse the Trial Court’s March 27, 2009 Judgment Entry. On Febroary 10, 2010, the
Ninth District Court of Appeals reversed the Judgment Entry, stating, “the judgment of the
Summit Count[y] Court of Common Pleas is reversed”. A copy of the Decision and Judgment
Entry is attached as Exhibit “C”. The Court further ordered “that a special mandate issue out of

this Court, directing the Court of Common Pleas, County of Summit, State of Ohio, to carry this



judgment into execution. * * * Immediately upon the filing hereof, this document shall
constitute the journal entry of judgment”. Exhibit “C”.

Thus, the Trial Court’s March 27, 2009 Judgment Futry was not a stay pending appeal,
which typically requires the posting of a bond, but a stay pending the Trial Court’s ruling on
Appeliants” Motion to Vacate. Furthermore, even though the March 27, 2009 Judgment Entry
granted Appecllants’ Motion to Stay All Collection Proceedings, that Judgment Entry was
reversed and, in fact, replaced by the Ninth District Court of Appeals’ February 10, 2010
Decision and Journal Enfry.

In their Motion to Stay, Appellants do not directly request a stay of the Decision and
Journal Entry or present any authority or cile any rcasons why this Court should grant a stay.
Appellants merely state their belief that the Trial Court stay “should have remained in effect.”
Clearly, that is not the case and their Motion to Stay should be denied.

I1. Alternatively, the Court Should Condition the Stay Upon Appellants’ Posting of an
Adequate Bond.

Supreme Court Practice Rule 14.4(A) provides that a motion requesting a stay, such as
Appellants’ Motion to Stay, “shall include relevant information regarding bond.” (Emphasis
added.) Appellants attempt to “side-step” the issue of a bond by arguing in their Motion to Stay
that the stay at the Trial Court level should have remained in effect. But as set forth above,
Appellanis’ requested that stay only while the Trial Court considered the Motion to Vacate; 1t
was not a stay pending appeal. In any event, the Judgment Entry granting the stay was reversed
and replaced on appeal by the Court of Appeals’ Decision and Journal Entry.

If the Court is nonctheless inclined to grant Appellants’ a stay, the stay should be
conditioned upon the posting of an adequate supersedeas bond. Buckingham obtained a

judgment against Appellants in the amount of $86,836.77, plus interest at the rate of 5% per



annum beginning August 20, 2008. Exhibit “A”. Buckingham requests, therefore, that bond be
sct in the amount of at least $86,836.77. See Civ.R. 62(B) (“appellant may obtain a stay ol
execution of a judgment or any proccedings to enforce a judgment by giving an adequate
supersedeas bond); Ohio Carpenters' Pension Fund v. La Cir., 8™ Dist. Nos. 86597 and 86789,
L1C, 2006-Ohio-2214, 9§32 (R.C. § 2505.09 provides that the minimum amount of an appcal
bond should be the amount of the judgment); R.C. § 2505.09 (an appeal bond should be mn the
minimum amount of “the cumulative total for all claims™).

Respectfully submitted,
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CERTIFICATE OF SERVICE

The undersigned hercby certifies that a copy of the foregoing Plaintiff-Appellee’s
Memorandum in Opposition to Motion of Defendants-Appellants to Stay Execution of
Judgment Pending Appeal has been served by regular U.S. Mail, this 2 day of May,
2010, upon the following:

James R. Russell
Goldman & Rosen, Ltd.
11 So. Forge St.

Akron, OH 44304

Attorney for Defendants-Appellants
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IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

BUCKINGHAM, DOOLITTLE & )y CASENO.: CV-2008-12-8474
BURROUGHS, LLP )
)
Plaintiff, y  JUDGE BRENDA BURNHAM-UNRUH
)
Vs, }
)
HEALTHCARE IMAGING } DEFAULT JUDGMENT ENTRY
SOLUTIONS, LLC, et al., )
)
Defendants. )

This matter is before the Court upon the Motion for Default Judgment of Plaintiff,
Buckingham, Doolittle & Burroughs, LLP (“Plaintiff”). The Court finds that it has
subject matter jurisdiction and personal jurisdiction over Defendants, Healthcare Imaging
Solutions, LLC and Jeffrey M. Mandler ("Defendants™). Fuarthermore, the Court’s docket
demonstrates that service of the Summons and Complaint was perfected upon Defendants
more than 28 days prior to the filing of Plaintiff’s Motion. Defendants have failed to
answer, move or otherwise respond to Plaintiff’s Complaint. Therefore, the Court finds
Plaintiff*s Motion to be well-taken and the same is hereby GRANTED.

It is ORDERED, ADJUDGED and DECREED that Plaintiff, Buckingham,
Doolittle & Burroughs, LLP, is granted judgment against Defendants, Healthcare

Imaging Solutions, LL.C and Jeffrey M. Mandler, in the principal amount of $86,836.77,
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plus interest at the statutory rate of five percent (5%) per annum from August 20, 2008,

and Court costs.

IT IS SO ORDERED.

Bt

JUDGE BRENDA BURNHAM-UNRUH

APPROVED:

At

Aol o Dot
Alan P. DiGirelamo, Esq. (#0042582)
Michael J. Matasich, Esq. (#0078333)
BUCKINGHAM, DOOLITTLE & BURROUGHS, LLP
1375 E. 9th Street, Suite 1700
Cleveland, Ohio 44114
Telephone (216) 621-5300
Fax: (216) 621-544
E-mail: adigirolamo@bdblaw.com

Attorneys for Plaintiff,
Buckingham, Doolittle & Burroughs, LLP
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IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, GHIO

LLC, ¢/o THE CORPORATION TRUST
CENTER, et al,

BUCKINGHAM, DOOLITTLE & ) CASE NO. CV 2008 12 8474
BURROUGHS, LLP, )
)
Plaintiff, ) JUDGE BURNHAM UNRUH
)
Vs, )
)
HEALTHCARE IMAGING SOLUTIONS, ) JUDGMENT ENTRY
)
)
)
)

Defendants.

This matter comes before the Court on the Motion to Vacate Default Judgment and
Motion for Stay filed by Defendants Healtheare Imaging Solutions, LLC and Jeffrey Mandler
(“Defendants™). The Court has considered the Defendants” Motions, the Brief in Obposition
filed by Plaintiff Buckingham, Doolittle and Burroughs, LLP (“Plaintiff”), the facts of this
matter, Civil Rules 55 and 60(B), and applicable law. Upon due consideration, the Court:

(n GRANTS the Defendants® Motion to Vacate Default Judgment; and

(2) GRANTS the Defendants’ Motion for Stay.

It is hereby ORDERED that the Defendants have fourteen (14) days from the
issuance of this Order to respond to the Plaintiffs’ Complaint.
A pretrial conference has been scheduled in this matter for April 29, 2009 at 8:45
h.m, Please note this date on your calendars. FAILURE TO APPEAR FOR ANY

PRETRIAL CONFERENCE MAY RESULT IN SANCTIONS,
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STATEMENT OF CASE AND LAW

The Defendants retained the Plaintiff in the spring of 2006 to assist with the
development of a healthcare imaging business. The Defendants paid the Plaintiff for legal

services that were rendered from March of 2006 through June 5, 2007. The Plaintiffs allege

't that the Defendants failed to pay, however, for professional services that were rendered from

June 6, 2007 through June 16, 2008. The Plaintiff alleges that it fully performed its
obligations but that the Defendants breached the terms of the Agreement by failing to pay the
outstanding balance due and owing. See, Complaint at §§ 1-2. The Plaintiff alleges that the
Defendants owe $86,836.77 on their account. Jd. at § 4.

The Plaintiff commenced the instant litigation on December 9, 2008 when it filed a
Complaint for Breach of Contract, on Account and Unjust Enrichment. The record reflects
that ﬁefendmt Jeffrey M. Mandler was served with process by certified mail at 20 Mystic
Lane, Second Floor, Malvern, Pennsylvania 19355 ‘on December 15, 2008. A “Julie Grenier”
signed the Certified Mail, Domestic Return Receipt. The record further reflects that
Defendant Healthcare Imaging Solutions, LLC was served by certified mail at 20 Mystic
Lane, Second Floor, Malvern, Pennsylvania 19355 on Decembgr 18, 2008, Defendant
Healthcare was also served at the address of its statutory agent, at 1209 Orange Street,
Wilmington, Delaware 19801, on December 17, 2008. |

Because the Defendants failed to respond or otherwise appear in this litigation, the
Plaintiff filed a Motion for Default Judgment on February 6, 2009. The Plaintiff’s Motion for
Default Judgment was granted on February 10, 2009. The Plaintiff was awarded judgment
against thelDefendants in the amount of $86,836.77 and costs. Once judgment was awarded,

the Plaintiff initiated collection procecdings.
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On March 13, 2009, the Defendants filed a Motion to Vacate and Motion to Stay All
Collection Proceedings. In their Motion, the Defendants argue that the February 10, 2009
Default Judgment is void ab initio. The Defendants argue that Defendant Mandler has never

been properly served in this action. The Defendants further asseﬁ that the February 10, 2009

[{Judgment was prematljrely issued as the Defendants were not provided with ten days to

respond in accordance with Local Rule 7.14. The Defendants also request an order staying all
colection proceedings.
Civ.R. 60 governs relief from judgments or orders. Civ.R. 60(B) states:

On motion and upon such terms as are just, the court may relieve a party or
his legal representative from a final judgment, order or proceeding for the
following reasons: (1) mistake, advertence, surprise or excusable neglect;
(2) newly discovered evidence which by due diligence could not have been
discovered in fime to move for a new trial under Rule 59(B); (3) fraud
(whether heretofore denominated intrinsic or extrinsic), misrepresentation
or other misconduct of an adverse party; (4) the judgment has been
satisfied, relcased or discharged, or a prior judgment upon which it is based
has been reversed or otherwise vacated, or it is no longer equitable that the
judgment should have prospective application; or (5) any other reason
justifying relief from the judgment. The motion shall be made within a
reasonable time, and for reasons (1), (2) and (3) not more than one ycar
after the judgment, order or proceeding was entered or taken. A motion
under this subdivision (B) does not affect the finality of a judgment or
suspend its operation.

The procedure or obtaining any relief from judgment shall be by motion as
prescribed in these rules.

GTE Automatic v. ARC Industries (1976), 47 Ohio St.2d 146, paragraph 2 of the syllabus.

'The Defendants have requested relief from judgment under Civ.R. 60(B). When a
party files a motion for relief from judgment under Civ.R. 60(B), they are not automatically
entitled to relief on the motion. Adomeir v. Baltimore (1974), 39 Obio App.2d 97. The
decision whether to grant relief from judgment is addressed “to the sound discretion of the

trial court.” Griffey v. Rajan (1987), 33 Ohio St.3d 75, 77.




Because the movant has the burden or proving that he or she is entitled to the requested
relief, the movant must submit factual material that demonstrates on its face three things:
(1) Timeliness of the motion. The motion must be filed within a reasonable time
and for reason stated in Civ.R. 60(B)(1), (2) and (3) not more than one year after the
judgment or order or proceeding was entered or taken.

(2) Defense. The party has a meritorious defense if relief is granted.

(3) Reasons for seeking relief The party is entitied to relief under one of the
grounds stated in Civ.R. 60(B)(1) through (5).

GT E Automatic v. ARC Industries, supra, 47 Ohio $1.2d 146 at paragraph 2 of the syllabus,
L Timeliness of the Defendants’ Motion to Vacate Default Judgment.

The Defendants’ Motion to Vacate Default Judgment for Relief from Judgment was
filed thirty-one (31) days after default judgment was granted. The Court finds that said
M(ﬁion was filed within a reasonable time as if was not more than one year after the
udgment, See, Civ.R. 60(B)(1), (2) and (3)

2 Defense.

Upon due consideration, the Court finds that if Civ.R. 60(B) relief is granted, the
Defendants have a meritorious defense to assert. While an Agreement existed between
Plaintiff and Defendant Healthcare, it is unclear as to what liability or responsibility
Defendant Mandler personally has on the Agreement. Issues remain as fo whether Defendant
Mandler is personally liable for attorney fees incurred by Healthcare Imaging and whether
any alleged agreement by Defendant Mandler is barred by the statute of frauds. Defendant
Healthcare also argues that it has a statute of frauds defense and that it disputes the
reasonableness of the charged fees. The Court notes that the Defendants do not have to

actually show that they will prevail on the merits of their claims; they orﬂy need to allege
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valid claims under Ohio law. See, Colley v. Bazell (1980), 64 Ohio St.2d 243, 248. The
Court finds that the Defendants have alleged valid claims and meritorious defenses.

3, Reasons seeking relief.

In their Motion to Vacate Default Judgment, the Defendants seek relicf pursuaht to
Civ.R. 55 and Civ.R. 60(B). Although the Defendants do not reference a specific provision of
Civ.R, 60(B), it appears that they are seeking relief pursuant to Civ.R. 60(B)(5). Tt is the
Defendanté’ position that the Febrary 10, 2009 Default Judgment is void ab initie on the
basis that Defendant Mandler was not properly served herein. It is further asserted that the
February 10, 2009 Default Judgment was prematurely issued as the Defendants were not
afforded with a ten day response period in accordance with Local Rule 7.14. The Defendants
pxplam in their Motion:

Because a court has the inherent power to vacatc a void judgment,
a movant does not have to strictly comply with the provisions of Rule
60(B). Doolin v. Doolin {1997), 123 Ohio App.3d 296, 300, 704 N.E.2d
51; United Home Fed v. Rhonehouse (1991), 76 Ohio App.3d 115, 601
N.E.2d 138. See also Ohio R. Civ.Pro. Rule 55(A) (if party has appeared,
he must be served with motion at least seven days prior to a hearing); Local
Rule 7.14(4) (party entitled to ten days to respond to motion).

A plaintiff has the burden of serving process in a mamner that is
reasonably calculated to apprise interested parties of the action, and afford
them an opportunity to respond. Akron-Canton Regional Airport Authority

v. Swinehart (1980), 62 Ohio St.2d 403, 406, 406 N.E.2d 811. In most
cases, service is accomplished by receipt of certified mail at the person’s
residence. Qhio R.Civ.Pro. Rules 4.1.

A person who signs for certified mail, other than the defendant,
must reside with him at that address to effectuate residential service. Ohio
R.Civ.Pro. Rule 4.1(C). Service upon a responsible member of the-
addressee’s family is only proper if that address is the residence of the
defendant. Jd  An affidavit of a party which indicates that he was not
served is generally sufficient evidence to find a default judgment void ab
initio. Rafalski v. Oates (1984), 17 Ohio App.3d 65, 477 N.E.2d 1212. See
Grant v. Ivy (1980), 69 Ohio App.2d 40, 43, 429 N.E.2d 1188, 1190 (it was
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proper to grant motion to vacate where certified and ordinary mail was sent
to an address where the defendant did not reside).

In the case sub judice, Mr. Mandler does not reside at 20 Mystic

Lane, 2™ Floor, Malvern, PA 19355 (dffidavit, p. 1). A woman named
Julie Grenier signed for certified mail receipt of the Complaint on
December 15, 2008 (Exhibit B). BDB also submitted its Motion for
Default at that same address on February 6, 2009.

As a result, Mr. Mandler was not properly served with the Complaint
pursuant to Rule 4. He did not have amply opportunity to contest the
Motion for Default Judgment pursuant to Rule 55 or Local rule 7.14(A),
before it was granted. Sincé Mr. Mandler was not properly served or
noticed, the Judgment is void ab initio and the Court may vacate the same
without a hearing.
See, Defendants’ Motion to Vacate Default Judgment at pages 5-6.
Upon due consideration, and upon a review of the facts and evidence produced, the
Court finds that the February 10, 2009 Default Judgment is void ab initio. The Declaration
submitted by Defendant Mandler establishes that scrvice may have been improper as to this
Defendant. Defendant Mandler has never resided at the address where he was allegedly
served; Julie Grenier is not a member of Defendant Mandler’s family; and Julie Grenier has
never resided with the Defendant. Further, considering that the Defendants contacted and
dealt with the Plaintiffs Columbus office at all times, the Defendants had no reason to

anticipate litigation proceedings in Summit County, Chio.

WHEREFORE, upon a finding of timeliness, excusable neglect, and a meritorious

defense, the Court GRANTS the Defendants” Motion to Vacate Default Judgment.

CONCLUSION
WHEREFORE, based upon the aforementioned facts and applicable law, the Court
GRANTS the Defendants’ Motion to Vacate Default Judgment. The Defendants’ Motion to

Stay All Collection Proceeding is GRANTED.
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It is hereby ORDERED that the Defendants have fourteen (14) days from the
tssﬁanée of this Order to respond to the Plaintiffs’ Complaint.

A pretrial conference has been scheduled in this matter for April 29, 2009 at 8:45
b.m. Please note this date on your calendars. FAILURE TO APPEAR FOR ANY
PRETRIAL CONFERENCE MAY RESULT IN SANCTIONS.

IT IS SO ORDERED.

BAAUN .

JUDGE BRENDA BURNHAM UNRUH

Attorneys Alan P. DiGirolamo/Michael J. Matasich
Attorney James R. Russell, Jr.
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SOURT OF APPEALS

STATE OF OHIO

COUNTY OF SUMMIT

o i LOUNTY
BUCKINGHAM, DOOLITT Lh(ﬁ"" -
4 ERK OF CO URES
7 A. No. 24699

BURROUGHS, LLP
Appellant
v.
HEALTHCARE IMAGING SOLUTIONS
LLC, C/O THE CORPORATION TRUST
CENTER, et al.

Appellees

) MANIEL M. HOPRIGAN

IN THE COURT OF APPEALS

SI0FEB 10 it J: WVTH JUDICIAL DISTRICT
) '

APPEAL FROM JUDGMENT
ENTERED IN THE

COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASE No.  CV 2008 12 8474

DECISION AND JOURNAL ENTRY

Dated: February 10, 2010

CARR, Judge.

{1}  Appellant, Buckingham, Doolittle and Burroughs, L.L.P., appeals the judgment of

the Summit County Court of Common Pleas. This Court reverses.

192} In March of 2006, appellees, Healthcare Imaging Solutions L.L.C. (“Iealthcare
[maging™) and Mr. Jeffrey M. Mandler, retained the law firm of Buckingham, Doolittle and
Burroughs, L.L.P. (“Buckingham™) to assist with the development of a healthcare imaging
business. Mr. Mandler served as the managing member of Healthcare Imaging. Appellees’
retention of Buckingham was evidenced by an engagement letter dated March 6, 2006. The
letter was addressed to both Healthcare Imaging and Mr. Mandler and set forth the hourly rates

of Buckingham’s atlorneys, indicated that invoices were to be paid within thirty days of receipt,

and outlined other terms of retention.

L.
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{43} On December 9, 2008, Bucking
Mandler seeking to recover the principal amo

no dispute that Healthcare Imaging and Mr.

from March of 2006 through June of 2007,

Imaging and Mr. Mandler failed to pay for se3
2008. DBecause Healthcare [maging and }
Buckingham filed a motion for default judgm
Mr. Mandler did not respond to the motion.
motion and entered default judgment against |
of $86,836.77, plus pre- and post-judgment in
{94}
judgment by filing bank attachment pape

initiated this process, Healthcare Imaging

rham filed suit against Healthcare Imaging and Mr.
unt of $86,836.77 in unpaid legal fees. There was
Mandler paid Buckingham for services rendered

However, Buckingham alleged that Healthcare
vices rendered from June 6, 2007 through June 16,
Ar, Mandler did not resi?o;ad to the complaint,
ent on February 6, 2009. Healthcare Imaging and
On February 10, 2009, the trial court granted the
Jealthcare Imaging and Mr. Mandler in the amount

lerest at the statutory rate.

On February 23, 2009, Buckjghmn started the process of executing the default

Erk with the trial court. After Buckingham had

Mr. Mandler entered a notice of appearance by

filing a motion to vacate the default judgment, as well as a motion to stay, on March 13, 2009.
Subsequently, on March 27, 2009, the trial court granted the motion to vacate judgment and the
motion to stay. The trial court then vacated jiudgment against both Healthcare Imaging and Mr.
Mandler. The trial court held that service of process on Mr. Mandler “may have been improper”
and, furthermore, that Healthcare Imaging jnd Mandler had asserted a meritorious defense.
Notably, service of process was never challenged with regard to Healthcare Imaging. On April
9, 2009, Buckingham filed a notice of appeal from the trial court’s March 13, 2009 judgment
entry.
This Court

{45} On appeal, Buckingham raises three assignments of error.

consolidates Buckingham’s assignments of error to facilitate review.
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1L

ASSIGNMENT OF ERROR [

“THE TRIAL COURT ERRED IN VACATING THE DEFAULT JUDGMENT
AGAINST HEALTHCARE IMAGING SOLUTIONS, LLC ON GROUNDS OF
LACK OF SERVICE OF PROCESS BECAUSE HEALTHCARE IMAGING
SOLUTIONS, LLC DID NOT ARGUE LACK OF SERVICE AND, IN FACT,
IMPLICITLY ADMITTED THAT IT WAS PROPERLY SERVED.”

ASSIGNMENT OF ERROR 11

“THE TRIAL COURT ERRED IN VACATING THE DEFAULT JUDGMENT
AGAINST JEFFREY M. MANDLER LLC (sic) ON GROUNDS OF LACK OF
SERVICE OF PROCESS BECAUSE HE ADMITTEDLY RECEIVED
SERVICE OF PROCESS AND HAD ACTUAL NOTICE OF THE LAWSUIT.”

ASSIGNMENT OF ERROR 111

“THE TRIAL COURT ERRED IN VACATING THE DEFAULT JUDGMENT
AGAINST APPELLEES BECAUSE THEY FAILED TO SATISFY THE
THREE, ELEMENTS NECESSARY TO VACATE A DEFAULT JUDGMENT
UNDER [CIV.R.] 60(B).”

{96} In its first and second assignments of error, Buckingham argues the trial court
erred in finding that process had not been properly served on Healthcare Imaging and Mr.
Mandler. In its third assignment of error, Buckingham argues the trial court erred in finding that
Healthcare Imaging and Mr. Mandler satistied the requirements necessary to grant a motion to
vacate judgment pursuant to Civ.R. 60(B). This Court agrees with all three contentions.

{§7} The trial court considered the issue of service of process within the context of its
analysis of whether Healthcare Imaging and Mr. Mandler were entitled to relief from judgment
pursuant to Civ.R. 60(B). After finding that the motion was timely filed and that Healthcare
Imaging and Mr. Mandler had alleged meritorious defenses, the trial court found that the default
judgment was void ab initio as to both appellees because of lack ol service of process. Upon

concluding this analysis, the trial court stated, “upon a finding of timeliness, excusable neglect,
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and a meritorious defense, the Court GRANTS the Defendants’ Motion to Vacate Default
Judgment.”

{98} The decision to grant or deny a motion to vacate judgment pursuant to Civ.R.
60(B) lies in the sound discretion of the trial|court and will not be disturbed absent an abuse of
discretion. Strack v. Pelton (1994), 70 Ohi¢ St.3d 172, 174, The term “abuse of discretion”
connotes more than an error of judgment; |it implies that the trial court was unreasonable,
arbitrary, or unconscionable in its ruling. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217,
219. An abuse of discretion demonstrates “perversity of will, passion; prejudice, partiality, or
moral delinguency.” Pons v. Ohio State Med Bd. (1993), 66 Ohio St.3d 619, 621. When
applying the abuse of discretion standard, this Court may not substitute: its judgment for that of
the trial court. Id.

{997 Civ.R. 60(B) states:

“On motion and upon such terms as are just, the court may relieve a party or his
legal representative from a final judgment, order or proceeding for the following
reasons: (1} mistake, inadvertence, surprise or cxcusable neglect; (2) newly
discovered evidence which by due diligence could not have beien discovered in
time to move for a new trial under Rule 59(B); (3) fraud (whether heretofore
denominated intrinsic or extrinsic), naﬁsrepresentation or other misconduct of an
adverse party; (4) the judgment has been satisfied, released or discharged, or a
prior judgment upon which it is based has been reversed or otherwise vacated, or
it is no longer cquitable that the judgment should have prospective application; or
(5) any other reason justifying relief ffrom the judgment. The!motion shall be
made within a reasonable time, and for reasons (1}, (2) and (3) not more than one
vear after the judgment, order or proceeding was entered or taken. A motion
under this subdivision {B) does not affect the finality of a judgment or suspend its
operation.

“The procedure for obtaining any relief from a judgment shall be by motion as
prescribed in these rules”
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{410} To prevail on a Civ.R. 60(B) motion to vacate judgment, the moving party must
demonstrate the following:

“(1) the party has a meritorious defense or claim fo present if relief is granted; (2}

the party is entitled to relief under one of the grounds stated in Civ.R. 60(B)(1)

through (5); and (3) the motion is made within a reasonable time, and, where the

grounds of relief are Civ.R. 60(B)(1), (2) or (3), not more than one year after the

judgment, order or proceeding was entered or taken.” GTE Automatic Elec., Inc.
v. ARC Industries, Inc. (1976), 47 Ohio St.2d 146, paragraph two of the syllabus.

{911} Generally, the moving party’s failure to satisfy any of the three requirements will
result in the motion being overruled. Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St.3d 17,
20. A movant is no longer required to submit documentary evidence to support its contention
that it can satisfy the requirements set forth in GTE. Id. at 20-21, “However, the movant must
allege operative facts with enough specificity to allow the court to decide whether it has met that
test.” Elyria Twp. Bd of Trustees v. Kerstetter (1993), 91 Ohio App.3d 599, 601, citing
Montpoint Properties, Inc. v. Waskowski (Apr. 6, 1988), 9th Dist. No. 13320.

12} As noted above, the trial court found that the Healthcare lmaging and Mr.
Mandler had a valid reason for seeking relief from judgment because their failure to respond to
the complaint was due to excusable neglect. This finding was premised on the trial court’s
conclusion that “service may have been improper.” “The Ohio Supreme Court has c¢xplained
that, since ‘[tjhe burden is upon the movant to demonstrate that the intcrests of justice demand
the setling aside of a judgment normally accorded finality, ‘the least that can be required of
[him] is to enlighten the court as to why relief should be granted.”” Asset Acceptance L.L.C. v.
Allen, 9th Dist. No 24676, 2009-Ohio-5150, at 8, quoting Rose Chevrolet, Inc., 36 Ohio St.3d at
21. “A mere allegation that the movant’s failure to file a timely answer was due to ‘excusable
neglect and inadvertence,” without any clucidation, cannot be expected to warrant relief.” Rose

Chevrolet, Inc., 36 Ohio 5t.3d at 21.
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{13} At the outset, this Court notes that it is unnecessary for a party to satisfy the
requirements of Civ.R. 60(B) in order to pbtain relief from judgment when the party can
demonstrate that it was not properly served with process. ‘This Court I‘.@Las held that a trial court
“lacks jurisdiction to consider a complaint where service of process was defective, and any
judgment rendered on the complaint is void gb initio.” Keathley v. Bledsoe (Feb. 7, 2001), 9th
Dist. No. 19988, citing Kuriz v. Kurtz (1991}, 71 Ohio App.3d 176, 182. In this case, the trial
court analyzed the service of process issue within the context of its Civi.R. 60(B) inquiry. With
regard to the Civ.R, 60(B) claim, Healthcar¢ Imaging and Mr. Mandl;_ar attempt to satisfy the
second prong of the GTE test by asserting fhey were not put on proper notice of the lawsuit
because of inadequate service of process. Therefore, the critical questidn in this case is whether
service of process was defective. If that question is answered in the -afﬁrmative, it would be
unnecessary to consider the remaining prongs of the GTE test becau.se the default judgment
would be rendered void ab initio. If that question is answered in the negative, the default
judgment would not be void and the trial court order vacating the default judgment would be
reversed because Healthcare Imaging and Mlr. Mandler would not have satisfied the second
prong of the GTE test.

{14} Civ.R. 4.1 provides for three separate means for effecting service of process: (A)
certified or express mail service; (B) personal service; and (C) residential service. In this case,
Buckingham attempted to effect service of process upon Healthcare Imaging and Mr. Mandler
pursuant to Civ.R. 4,1{A}.

{9115} “Service of process may be made at an individual’s business address pursuant to
Civ.R. 4.1, but such service must comport with the requirements of due j)roc-ess.” Akron-Canton

Regional Airport Auth. v. Swinehart (1980), 62 Ohio St.2d 403, at syllabus. In order to meet
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fundamental due process requirements, notice must be “reasonably calculated, under all
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” Id. at 406, quoting Maudlane v. Cent. Hanover Bank &
Trust Co. (1950), 339 U.S. 306, 314. Certified mail service sent to a business address complies
with due process “if the circumstances are such that successful notification could be reasonably
anticipated.” Swinehart, 62 Ohio St.2d at 406. Certified mail need not be delivered to and
signed by the addressee only in order to be effective. See Castellano v. Kosydar (1975), 42 Ohio
$t.2d 107, 110,

{416} This Court has held that “there is a presumption of proper service where the Civil
Rules on service are followed.” Erie Ins. v. Williams, 9th Dist, No. 23157, 2006-Ohio-6754, at
€6. However, this presumption is rebuttable if the defendant presents credible evidence that he
or she did not, in fact, receive the summons and complaint. Id. Inthis case, the trial court found
the February 10, 2009 default judgment to be void ab initio because “the Declaration submitted
by Defendant Mandler establishe[d] that service may have been improper as to this Defendant.”
In the motion to vacate the default judgment which was filed on March 13, 2009, Healthcare
Imaging did not argue that it had not received the summons and the complaint. Therefore, no
cvidence was presented that Healtheare Imaging was not served with process. Notably, the trial
court never made a finding that service was improper with regard to Healthcare Imaging prior to
granting the motion to vacate the default judgment.

(17} The trial court did conclude that service of process may have been improper with
regard to Mr. Mandler. In his motion for relief from judgment filed on March 13, 2009, Mr.
Mandler cited Rafalski v. Qates (1984), 17 Ohio App.3d 65, for the proposition that an affidavit

of a party which indicates that he or she was not served is generally sufficient to find a default
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judgment void ab initio. However, Mr. Mandler conceded that he reviewed the complaint in his

affidavit which was attached to the motion to|vacate the default judgment. Mr. Mandler averred

that he “saw” the complaint and attempted to contact Buckingham on two occasions in

December of 2008. A review of the complaint reveals that Mr. Mandler was named individually

as a defendant and there were references to [both Healthcare Imaging and Mr. Mandler in the

body of the complaint. Mr. Mandler further averred that he had questions about the amount

owed to Buckingham because he knew Healthcare Imaging could not pay the amount requested.

Buckingham served Mr. Mandler with a copy| of the complaint and suminons at 20 Mystic Lane,

2nd Floor, Malvern, Pennsylvania.

Buckingham used this address because they had sent

virtually all communications to that address throughout the course of their relationship. In light

of Mr. Mandler’s averments, this Court conclpdes that Mr. Mandler was, in fact, properly served

process and had notice of the lawsuit.

{418} Therefore, because Mr. Mandler conceded that he had received and reviewed the

complaint, the trial court erred in finding that the default judgment was void. Furthermore, it

was improper to grant the motion to vacate judgment pursuant to Civ.E. 60(B) as the failure of

Mr. Mandler to respond to the complaint was Pot due to excusable negleit.

{419} It follows that Buckingham’s assignments of error are sustained.

1.

{920} Buckingham’s assignments of|error are sustained. The _’iudgmeni of the Summit

Count Court of Common Pleas is reversed, and the cause remanded for further proceedings

consistent with this decision.

Judgment reversed,
and cause remanded.
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There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy
of this journal entry shall constitute thé mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of t‘his judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellees.
CA i(r LY A m AN A2

DONNA f. CARR £
FOR THE COUR’I

MOORE, P. 1.
CONCURS

DICKINSON, J.
CONCURS, SAYING:

{421} I concur in the majority’s reversal and most of its opinion. While 1 acknowledge
that the Ohio Supreme Court has written that an abuse of discretion standard applies to the
review of a ruling on a motion for relief from judgment, in practice the Court has applied a de
novo standard: “In order for a party to prevail on a motion for relief from jndgment under Civ.R.
60(B), the movant must demonstrate the following . . . . These requirements are independent and
in the conjunctive; thus the test is not fulfilled if any one of the requirements is not met.” Strack

v. Pelton, 70 Ohio St. 3d 172, 174 (1994). In this case, Mr. Mandler and Healthcare Imaging
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failed to prove that they were not propetly served and, therefore, the default judgment against
i them was not void. They further failed 10 satisfy the three-part GTE Awfomatic Test and,
1 therefore, were not entitled to relief under Rule 60(B). Accordingly, Mr. Mandler and

Healthcare Imaging were not entitled to relief from judgment, and the trial court made a mistake

of law by granting them that relief,

APPEARANCES:

ALAN P. DIGIROLAMOQ, and MICHAEL J.MATASICH, Attorneys at Law, for Appellant.

JAMES R. RUSSELL, Attorney at Law, for Appellees.
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