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STATEMENT OF THE CASE AND FACTS

In April of 2000, Defendant-Appellee Artem L. Feldman was indicted on one
count of Grand Theft, a felony of the fourth degree, in violation of R.C. 2013.02(A)(1);
and three counts of Forgery, felonies of the fifth degree, in violation of R.C.
2913.31(AX3). (T.d. 17). Mr. Feldman told the trial court he was a non-citizen, and the
trial court advised him of possible immigration consequences that he could face,
specifically deportation. (00-CR-86 Change of Plea T.p. 4, 5). Mr. Feldman then
pleaded guilty to one count of Grand Theft and one count of Forgery, and the trial court
entered a nolle prosequi on the remaining counts at the State’s request. (T.d. 23, 25).

In 2008, Mr. Feldman encountered U.S, Immigration and Customs Enforcement
(ICE) upon reentering the country after a trip abroad. (T.d. 44). He was subsequently
detained, and removal proceedings commenced against him. Id.

In December of 2008, Mr, Feldman filed a Postconviction Petition to Vacate a
Cuilty Plea and Request for Evidentiary Hearing in order to prevent his removal, (T.d.
33). The State opposed his petition, and a status conference was held on February 19,
2009. (T.d., 34, 37). Thereafter, Mr. Feldman filed a Renewed Motion to Withdraw
Guilty Plea on the grounds of Crim R. 32.1 and R.C. 2943.031. (T'.d. 39). The State also
opposed this motion, and ultimately, the motion was denied by the trial court. (T.d. 42,
44).

Mr. Feldman appealed to the Eleventh District Court of Appeals, raiging two

assighments of error, including one relating to his advisement pursuant to R.C.



9943.031. The Eleventh District Court of Appeals reversed, holding that a trial court
is required to specifically advise a defendant of deportation, exclusion from admission,
and denial of naturalization in order to substantially comply with R.C. 2943.031. State

v. Feldman, 11" Dist. No. 2009-L-052, 2009-Ohio-5765.



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

PROPOSITION OF LAW NO. 1

SUBSTANTIAL COMPLIANCE WITH R.C. 2943.031 DOES NOT

MANDATE REFERENCE TO EACH OF THE THREE SEPARATE

STATUTORY IMMIGRATION CONSEQUENCES.

In State v. Francis, 104 Ohio St.3d 490, 2004-Ohio-8694, 820 N.E.2d 355, this
Court addressed the standard that applies to a R.C, 2943.031 advisement. This Court
held that while reading the statute verbatim was the better practice, strict compliance
was not necessary:

“Although it would have been better practice for the trial court to have

read the statute verbatim, strict compliance was not necessary to puf the

defendant on notice that a conviction could have implications beyond the

state criminal justice system, To allow a defendant now, years after the

charges were brought, and after the evidence has been destroyed, to

withdraw a plea into which he entered knowingly and voluntarily would

be to assert form over substance.”
Id. at §47, quoting State v. Malcolm (2001), 257 Conn. 653, 778 A.2d 134,141 (emphasis
added). Despite the language from this Court, the holding of the Eleventh District
Court of Appeals in State v. Feldman, 11% Dist. No. 2009-1-052, 2009-0Ohio-5765,

asserts form over substance. Feldman draws a bright-line rule' that requires an

allusion to each of the immigration-related consequences mentioned in R.C. 2943.031,

! The Eleventh District Court of Appeals itself acknowledged that the rule
promulgated in Feldman is a bright line rule. In its judgment entry denying the
State’s motion for a certified conflict, the Court of Appeals stated, “Unlike our
holding in the Isic] Feldman, none of the conflicting cases specifically announced a
positive rule regarding what constitutes a sufficient advisement.” (Nov. 27, 2009
Judgment Entry).



namely deportation, exclusion from admission, and denial of naturalization. By so
doing, the Court of Appeals focused on the form of the advisement as opposed to the
defendant’s subjective understanding and whether the plea would have otherwise been
entered; the Court of Appeals ignored the substance of the advisement.

Feldman is dangerous precedent for two important reasons. First, the bright-line
rule established by the Eleventh Districl Court of Appeals essentially mandates a strict
compliance standard, a standard expressly rejected by this Court. The Eleventh
District Court of Appeals strayed from the definition of substantial compliance
discussed in Francis. Second, Feldman ignores the fact that R.C. 2943.031 does not
reflect current federal immigration law. Defendants are not being advised of the
immigration consequences that they actually face but are instead being advised of the
immigration consequences in place in 1989 when R.C. 2043.031 was enacted. Thus,
when looking at the totality of the circumstances to determine whether substantial
compliance was mel, the Court of Appeals should have looked at the defendant’s
subjective understanding of the possible consequences he faced. Instead, the Eleventh
District Court of Appeals focused solely on whether three particular words were uttered,
words that no longer have any specific legal meaning.

A, The bright-line rule set forth by the Eleventh District Court of Appeals
essentially mandates a strict compliance standard.

1. Ohio Law Regarding the Advisement of Federal Immigration
Consequences

R.C. 2943.031 provides:



(A) Except as provided in division (B) of this section, prior to accepting a
plea of guilty or a plea of no contest to an indictment, information, or
complaint charging a felony or a misdemeanor other than a minor
misdemeanor if the defendant previously has not been convicted of or
pleaded guilty to a minor misdemeanor, the court shall address the
defendant personally, provide the following advisement to the defendant
that shall be entered in the record of the court, and determine that the
defendant understands the advisement:

“If you are not a citizen of the United States, you are hereby advised that
conviction of the offense to which you are pleading guilty (or no contest,
when applicable) may have the consequences of deportation, exclusion
from admission to the United States, or denial of naturalization pursuant
to the laws of the United States.”

g o om

(D) Upon motion of the defendant, the court shall set aside the judgment
and permit the defendant to withdraw a plea of guilty or no contest and
enter a plea of not guilty or not guilty by reason of insanity, if, after the
effective date of this section, the court fails to provide the defendant the
advisement described in division (A) of this section, the advisement is
required by that division, and the defendant shows that heisnot a citizen
of the United States and that the conviction of the offense to which he
pleaded guilty or no contest may result in his being subject to deportation,
exclusion from admission to the United States, or denial of naturalization
pursuant to the laws of the United States.

This Court has held that a trial court must give the warning set forth in section (A)
verbatim when accepting a guilty or no contest plea from a non-citizen defendant.
Francis at paragraph one of the syllabus. But if the warning was not given verbatim
at the time of the defendant’s plea, a trial court considering a defendant’s motion
pursuant to R.C. 2943.031(D) must exercise discretion and determine whether the
advisement substantially complied with R.C. 2943.031(A). Id. at paragraph two of the

gyllabus.



Unlike a motion to withdraw a plea pursuant to Crim.R. 32.1, the General
Assembly determined that a failure to comply with R.C. 2943.031(A) is not subject to
a manifest-injustice standard. Id. at 426. Instead, the trial court is limited to
considering only the four specifically mentioned statutory criteria: (1) the trial court
failed to provide the warning; (2) the warning was required; (3) the defendant is not a
United States citizen; and (4) the conviction may result in deportation, exclusion, or
denial of naturalization. Id. at §37. Additionally, this Court determined that the
factors of timeliness and substantial compliance are also relevant considerations, Id.
at 940, 46.

If the warning of immigration-related consequences given at the time of a
defendant’s plea is not a verbatim recitation of the language of R.C.2943.031(A), atrial
court considering the motion must determine whether there was substantial
compliance. Id. at §48. “Substantial compliance means that under the totality of the
circumstances the defendant subjectively understands the implications of his plea and
the rights he is waiving. * * * The test is whether the plea would have otherwise been
made.” Id., quoting State v. Nero (1990), 54 Olio St.3d 106, 108, 564 N.E.2d 474.

2. The Holding of the Eleventh District Court of Appeals in Feldman
Changes the Standard to Strict Compliance

The Eleventh District Court of Appeals did not follow this Court’s directive; the
Court of Appeals did not question whether the defendant subjectively understood the
implications of his plea and whether the plea would have otherwise been made.

Instead, the Court of Appeals asked whether the three immigration consequences listed

6



in R.C. 2943.031-deportation, exclusion, and denial of naturalization-were each
provided by the trial court. Through this holding, the Eleventh District Court of
Appeals is substituting three particular words for a defendant’s subjective
understanding,

Additionally, by mandating an allusion to each consequence, the Court of Appeals
is requiring strict compliance with the statute. As discussed by Judge Rice in dissent,
expressly holding that a trial court is required to advise a defendant of each separate
consequence demands strict compliance:

Courts have held that the term “strict compliance” does not mean “rote

recitation” of a rule or statute. * * * . Hence, “strict compliance does not

necessarily mean ‘punctilious’ compliance if, with only minor deviations,
substantial and clear disclosure of the fact or information demanded by

the applicable statute or regulation occurs.” * * * . However, by expressly

holding that a trial court is required to paraphrage, or discretely itemize,

each separate consequence set forth under R.C. 2943.031, the majority, by

way of [State v. Naoum, 8" Dist. Nos. 91662, 91663, 2009-Ohio-618],

essentially demands strict compliance with the statute. In this respect,

the majority’s holding is fundamentally inconsistent with the standard

announced by the Supreme Court in Francis.

Feldman at§59 (Rice, J., dissenting) (internal citations omitted) (emphasis in original).
Judge Rice adhered to this Court’s definition of substantial compliance: “Substantial
compliance simply requires a defendant to subjectively understand the potential effects
a plea of guilty could have on his or her status as a non-citizen resident; it does not

require a court to ‘punctiliously’ detail all aspects of the statute at issue.” Id. at 160

(Rice, J., dissenting).



Cases deciding what constitutes substantial compliance in terms of a R.C.
2943.031 advisement vary widely. An analysis of the case law on point shows that the
rule espoused in Feldman is certainly the minority view of substantial compliance. It
is impossible to draw a bright-line rule as to what constitutes substantial compliance
because courts should look at a defendant’s subjective understanding.

Certain issues regarding a R.C. 2943.031 advisement do seem to be relatively
clear; no advisement, or an advisement siven in writing only, is not sufficient for
substantial compliance. See State v. Ayupov, 2 Pigt, No. 21621, 2007-0Ohio-2347; State
v. Joseph, 7% Dist. No. 05-MA-82, 2006-Ohio-1057. Additionally, prior to Feldman, an
advisement without putting on the record that a defendant understands 1s not
substantial compliance. State v. Kahn, o Digt. No. 21718, 2007-0Ohio-4208, aty36.
Feldman, however, ignored a defendant’s understanding and looked solely at the
advisement given by the trial court.

Conversely, there are two cases beside Feldman which hold that substantial
compliance requires an advisement on all three immigration-related consequences. See
State v. Naoum, 8" Dist. Nos. 91662, 91663, 2009-Ohio-618; Stale v. Ouch, 10* Dist. No.
08AP-79, 2008-Ohio-4894, These cases are few in number, and as discussed above,
increase the burden to one of sirict compliance.

A majority of the cases on point fall somewhere in-between no advisement and
a verbatim advisement. Four cases have held that an advisement that did not mention

all three immigration-related consequences could meet the definition of substantial



compliance. In State v. Oluoch, 10™ Dist. No. 07AP-45, 2007-0hio-5560, the defendant
was advised af his change of plea hearing that his plea could “jeopardize [his] status
here in this country.” Id. at §14. He was also asked whether he understood, Id. The
Tenth District Court of Appeals found that the trial court specifically referenced the
defendant’s ability to remain in the United States. ld. at 16. Additionally, the
defendant admitted to the trial court that he understood that, “ ‘by pleading guilty, this
could jeopardize [his] status here in this country.’” Id. The court of appeals held that
the record did not “automatically reveal the trial court’s lack of compliance with R.C.
2043.031” Id. at §20. The appellate court remanded the case for a hearing to
determine whether the defendant subjectively understood the implications of his plea
concerning the possible immigration consequences. 1d.

In State v. Lopez, 6™ Dist. No. O'T-05-059, 2007-0hio-202, the defendant was told
that the “immigration authorities” could issue him a sanction as serious as deportation
and was asked whether he understood. Id. at §16-18. The Sixth District Court of
Appeals held that “lwlhile it is preferable that a court warn of the immigration
consequences of a plea with the statutory language read verbatim,” the advisement
substantially complied with the law because the defendant subjectively understood the
implications of his plea and the rights he was waiving. Id. at 119-20. Like in Feldman,
only the consequence of deportation was mentioned, but unlike in Feldman, the
appellate court analyzed the defendant’s subjective understanding of the consequences

he faced.



Similarly, in State v. Encarnacion, 168 Ohio App.3d 577, 2006-Ohio-4425, 861
N.E.2d 152, the defendant was informed that he could be deported. Id. at 15-8. The
Twelfth District Court of Appeals held that the trial court did not err by denying the
defendant’s motion to withdraw his plea. The appellate court reasoned that the
defendant “was informed of the possibility that his conviction could result in
deportation. He told the trial court that he understood that he could be deported as a
result of the conviction and then entered his plea.” Id. at 159. Again, in Encarnacion,
the court of appeals examined the defendant’s subjective understanding of his possible
immigration conseguences as opposed to solely looking at the number of consequences
provided in the advisement. This is the proper analysis for a court of appeals.

Lastly, in State v. Pineda, &* Dist. No. 861186, 2005-Ohio-6386, the defendant was
advised that the “immigration department” could “begin a proceeding to have lhim]
excluded.” Id. at 3. The defendant told the court that he did not understand and was
then told he could be deported. Id. at §5-6. The defendant stated that he understood.
Id. at §8. As in the above cases, the Eighth District Court of Appeals found that the
trial court did not abuse its discretion in denying the defendant’s motion to withdraw
his plea because the advisement, while not given verbatim, substantially complied with

R.C. 2943.031. Id. at §30.
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Despite the cases discussed above, there are two cases” where appellate courts
have found that a deportation advisement alone did not meet the burden of substantial
compliance. In State v. Hernandez-Medina, 94 Digt, No. 06CA0131, 2008-Ohio-418, the
Second District Court of Appeals found that an advisement mentioning a defendant’s
status in the United States and deportation did not constitute substantial compliance.
Id. at 30. The Second District Court of Appeals cited State v. Zuniga, 11" Dist. Nos.
2003-P-0082, 2004-P-0002, 2005-Ohio-2078, in reaching its conclusion.

In Zuniga, the defendant was told that he could be deported as a result of his plea
of guilty and was asked if he understood. Id. at §5-6. The Eleventh District Court of
Appeals found that the advisement failed to comply with R.C. 2943.031. Although the
Eleventh District Court of Appeals found that the advisement was not sufficient for
substantial compliance in Zuniga, Judge Rice indicated that Zuniga actually supported
a finding of substantial compliance in Feldman. In dissent in Feldman, Judge Rice
explained that the defendant in Zuniga did not enter a voluntary and intelligent plea:

In Zuniga, the trial court advised the defendant that pleading guilty could

result in deportation, but failed to advise him of the possibility of exclusion

or denial of naturalization. He eventually faced removal proceedings in a

United States Immigration Court. The defendant moved the trial court to

withdraw his guilty plea claiming it was his understanding that he would

face deportation only if he violated his probation. The defendant averred

that his misunderstanding was premised upon his attorney's mistaken
advice at the time he entered his plea of guilty. This court held the trial

2 In State v. Schiaf, 8" Dist. No. 90825, 2008-Ohio-6151, the appellate court also found
that an advisement mentioning deportation only was not sufficient for substantial
compliance, but the appellate court limited its holding to the “anique facts” of that
particular case. Id. at §20.

11



court did not substantially comply with the dictates of R.C. 2943.031
because it failed to advise the defendant that his conviction, standing
alone, could result not only in deportation, but also other “related
immigration consequences,” * * *. This court determined the trial court's
omission, in conjunction with defense counsel's wrong advice, “resulted in
lthe defendant's] misguided belief that he would only be deported if he
violated probation.” * * * Given the totality of these circumstances, this
court concluded the defendant's guilty plea was not voluntarily and
intelligently entered.

Id. at 961 (Rice, J., dissenting) (internal citations omitted). Judge Rice further
explained that the facts of Zuniga were materially different than the facts in Feldman
because the advisement given by the trial court put Mr. Feldman on notice of possible

immigration-related consequences and Mr. Feldman's counsel discussed with him the

implications and impact of his plea on his immigration status:

A review of the totality of the circumstances of this case reveals counsel
stated he had discussed with [Mr. Feldman] the implications and/or
impact that a plea of guilty would have on his status as a resident
non-citizen. Furthermore, the court advised [Mr. Feldman] of both the
possibility of deportation and that his plea could subject him to other
United States immigration laws. By alerting [Mr. Feldman] in this
fashion, the court specifically indicated that appellant not only ran the
risk of removal via deportation, but his residential status could be affected
by other immigration procedures, not the least of which could be exclusion.

Id. at {66. Therefore, even though the appellate court in Zuniga found that an
advisement regarding only one immigration consequence was not substantial
compliance, the holding was not based solely on the number of consequences given in
the advisement but also on the defendant’s subjective understanding of the implications

of his plea. Thus, even the decision of the Eleventh District Court of Appeals in Zuniga

supports a reversal of its Feldman decision.

12



3. Conclusion
This Court should reverse Feldman and hold that a bright-line rule requiring an

allusion to each immigration consequence demands strict compliance with the statute,

a standard already rejected by this Court. This Court should hold that the focus of a

substantial compliance analysis should be placed on whether there was notice given of

the possibility of immigration consequences and the defendant’s subjective
understanding of the effect of his plea, not the number of consequences referenced in an
advisement.

B. Because federal immigration law constantly changes, courts should look
at a defendant’s subjective understanding of the possible consequences
he faced instead of whether three particular words were uttered.

1 Changes to Federal Immigration Law
When R.C. 2943.031 was enacted in 1989, there were two equally important

purposes of the statute. Hernandez-Medina at 129. The first purpose of the statute was

to inform non-citizen defendants of the “particular potential” immigration consequences.

Id. The other purpose was for a trial court to “ ‘determine that the defendant

understands the advisement.”” 1d., quoting R.C. 2943.031.

At the time of the enactment, deportation and exclusion were two possible federal
immigration consequences. But in 1996, Congress completely revised federal
immigration laws with the enactment of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA). This act eliminated the terms “deportation” and

“oxclusion” as terms of art in federal immigration law. Instead, these concepts were
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replaced by the term “removability”. Vail, Essentials of Removal and Relief (2006) 12-
13, Chapter 1. See also, Calcano-Martinez v. Immigration and Naturalization Service
(2001), 533 U.S. 348, 121 S.Ct. 2268, at fn.1 (“An additional difference between the old
and the new statute with regard to petitions for review is one of nomenclature. In
keeping with the statute-wide change in terminology, the new provision refers to
orders of removal’ rather than orders of ‘deportation’ or ‘exclusion.’”). Persons who
have been lawfully admitted are now charged with “grounds of removability” pursuant
to INA §237(a), and persons who have never been admitted are charged with “grounds
of inadmissibility” under INA §212(a). Id.

To be sure, many changes were made to the federal immigration laws in 1996.
Ohio, however, never revised its laws to remain consistent with federal laws, causing
many problems in the application of R.C. 2943.031 today. The General Assembly’s
intent in enacting the statute can no longer be accomplished. Indeed, the language on
which the legislature placed such great importance as to mandate the words used by
trial courts no longer has any meaning in the law. The General Assembly felt so
strongly about the importance of this advisement that it actually provided the language
to be used, but the words upon which it relied were eliminated from law in 1996. From
that point on, defendants were being advised of a status that technically no longer
existed. But substantial compliance with the statute still retains the same meaning:
courts must analyze whether a defendant subjectively understood that he faced possible

immigration-related consequences as a result of entering a plea.

14



2. Application of Law to this Case

In the instant case, there was a knowing and voluntary plea. Additionally, there
was substantial compliance with R.C. 2943.031. The trial court, in reviewing Mr.
Feldman’s R.C. 2943.031 motion, engaged in a thorough analysis and determined that
Mr. Feldman subjectively understood the effect of his plea and that he entered a
knowing and voluntary plea:

The court finds that the advisement given in this case substantially
complies with R.C. 2943.031. The defendant was advised that his plea of
guilty could subject him to immigration laws, including deportation, and
the defendant indicated that he understood. Deportation is commonly
understood to mean “the removal from a country of an alien whose
presence is unlawful or prejudicial.” * * # . Thus, although the defendant
may not have understood the particular methods that could be used to
remove him from this country, he understood that removal was a
possibility because of his conviction. That this possibility did not become
a reality for more than 8 years does not make the defendant’s plea
involuntary, unknowing, or unintelligent. The only evidence that the
defendant would not have entered into the plea agreement had he been
advised that his plea could lead to deportation, exclusion, or denial of
naturalization is the affidavit of Deborah Livingston, in which she
indicates she asked if he would have pled guilty if it had been explained
that he could be excluded and he responded “no.” No evidence is presented
indicating that the defendant did not understand that as a result of his
conviction he could be sent back to Russia. Rather, the affidavit and the
arguments of counsel indicate that the defendant did not understand that
he could be “excluded” upon returning from a trip abroad. As explained
above, it is not necessary for the defendant to understand in detail the
procedures that can be utilized to remove him from the country. The
defendant understood that he could be removed, and that is enough.
Further, the assertion that the defendant would have entered into the plea
agreement knowing that he would be deported without any further action
on his part, but would not be willing to enter into the same plea agreement
if he had known that he could be excluded from the country after he took
a trip abroad is simply not credible since he has contro! over that
situation.



(T.d. 44 at §[17) (internal citation omitted).

Generally, immigrants understand the colloquial definition of “deportation”-not
to be confused with the legal definition which no longer exists. “ “There can be little
doubt that, as a general matter, alien defendants considering whether to enter into a
plea agreement are acutely aware of the immigration consequences of their convictions.’
» Padilla v. Kentucky (2010), ---U.S. -, 130 8.Ct. 1473, 1481-1482, quoting INS v. St.
Cyr (2001), 533 U.S. 289, 322, 121 S.Ct. 2271, Immigrants may not understand,
however, terms of art like “exclusion,” “removal,” and “inadmissiblity.”

At his change of plea hearing, Mr. Feldman was advised that he could face
possible immigration consequences. Indeed, during his change of plea hearing, the
following exchange took place:

Mr. Feldman’s counsel:  Furthermore, my client is not a U.S. citizen. I

have explained to him about the possible
repercussions of entering a plea of guilty to this
charge.

The Court: Possible deportation?

Mr. Feldman's counsel:  Yes.

(T.p. 4). This point was further reiterated to Mr. Feldman by the trial court:

The Court: Do you understand that by pleading guilty

today, if the plea is accepted, that you can be
subjected to some Immigration laws?

Mr. Feldman: Yes.
The Court: Or action?
Mr. Feldman: Yes.
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The Court: Could involve deportation?

Mr, Feldman: Yes.

(T.p. 5). Mr. Feldman was not advised that he faced possible removal from the United
States, the immigration consequence in effect at, the time of his change of plea. Instead,
he was advised that he could be deported, a legal term which no longer existed at the
time of his change of plea. Thus, in ruling on Mr. Feldman’s motion below, the frial
court examined Mr. Feldman’s understanding that he faced possible immigration
consequences, not the precise words used, in considering whether there was substantial
compliance. This task was accomplished by considering the colloquial definition of
deportation. Mr, Feldman understood that he could be sent back to Russia as a
consequence of his plea, and that is precisely what is occurring now.

By creating a bright-line rule with respect to the advisement that must be given
by a trial court, the Eleventh District Court of Appeals rejected the analysis conducted
by the trial court. The trial court, which had all the relevant facts before it, determined
that Mr. Feldman understood the effect of his plea and understood that he may have
immigration-related consequences ag a result of his plea. The trial court found that Mr.
Feldman'’s plea was knowing and voluntary. The Eleventh District Court of Appeals not
only ignored the analysis done by the trial court but failed to conduct any analysis as
to whether there was substantial compliance in terms of the definition provided by this
Court: “Substantial compliance means that under the totality of the circumstances the

defendant subjectively understands the implications of his plea and the rights he is
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waiving. * * * The test is whether the plea would have otherwise been made.” Francis
at 48, quoting Nero at 108. Instead, the Court of Appeals simply engaged in a
numbers game and looked at the number of consequences provided in the advisement.
The appellate court gave no consideration to the defendant’s subjective understanding.
3. Guidance from the Supreme Court of the United States

Recently, the Supreme Court of the United States addressed the issue of
advisement of noncitizen defendants in terms of immigration-related consequences.
While this case specifically addressed the duty of trial counsel to provide advice to his
client, much can be gleaned from the opinion. First, the Court explained the importance
of accurate legal advice in terms of immigration-related consequences:

These changes to our immigration law have dramatically raised the stakes

of a noncitizens’s criminal conviction. The importance of accurate legal

advice for noncitizens accused of crimes has never been more important.

These changes confirm our view that, as a matter of federal law,

deportation is an integral part-indeed, sometimes the most important

part—of the penalty that may be imposed on noncitizen defendants who

plead guilty to specified crimes.
Padilla at 1480. The Supreme Court of the United States recognized the importance
of accurate legal advice for noncitizens, yet the decision of the Eleventh District Court
of Appeals requires trial courts to provide antiquated legal advice which is not accurate.

The Supreme Court of the United States held that due to the complexity of
immigration law, trial counsel is only required to advise clients that there is a risk of

adverse immigration-related consequences when the potential consequences are

uncertain:
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Immigration law can be complex, and it is a legal specialty all of its own,
Some members of the bar who represent clients facing criminal charges,
in either state or federal court or both, may not be well versed in it. There
will, therefore, undoubtedly be numerous situations in which the
deportation consequences of a particular plea are unclear or uncertain.
The duty of the private practitioner in such cases is more limited. When
the law is not succinet and straightforward * * #, a criminal defense
attorney need do no more than advise a noncitizen client that pending
criminal charges may carry a risk of adverse immigration consequences.

Id. at 1483. In his concurring opinion, Justice Alito shared the majority’s concern about
the difficulty of providing accurate legal advice regarding immigration-related
congequernces:

The task of offering advice about immigration consequences of a criminal

conviction is further complicated by other problems, including significant

variations among Circuit interprefations of federal immigration statutes;

the frequency with which immigration law changes; different rules

governing the immigration consequences of juvenile, first-offender, and

foreign convictions; and the relationship between the “length and type of
sentence” and the determination “whether [an alien] is subject to removal,
eligible for relief from removal, or qualified to become a naturalized
citizen.”

Id. at 1490 (Alito, J., concurring).

The difficulty faced by trial counsel in advising a noncitizen defendant applies
equally to a trial court. A comumon pleas judge generally has no more experience with
immigration law than defense counsel. A noncitizen defendant should be provided with
enough information to allow that person to stop entering a plea and seek counsel from
an attorney familiar with the intricacies of immigration law. This information must

also be accurate. Thus, providing a defendant with immigration-related consequences

in a colloguial sense should be sufficient to substantially comply with the mandates of
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R.C. 2943.031 and a specific reference to each antiquated consequence should not be the
requirement.
4, Conclusion

This Court should reverse Feldman because Feldman is contrary to Francis from
this Court and also contrary to Padilla from the Supreme Court of the United States.
Feldman ignores the fact that R.C. 2943.031 does not reflect current federal
immigration law. Defendants are not being advised of the immigration consequences
that they actually face. This Court should hold that when looking at the totality of the
circumstances to determine whether substantial compliance was met when reviewing
a defendant’s motion pursuant to R.C. 2943.031, a court of appeals should look at the
defendant’s subjective understanding of the fact that he faced immigration-related

consequences, not whether particular words were used to provide this advisement.
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CONCLUSION

For the reasons discussed above, this Court should reverse the decision of the
Eleventh District Court of Appeals in Feldman and hold that substantial compliance
with R.C. 2943.031 does not mandate reference to each of the three possible
immigration consequences. Instead, substantial compliance requires a court look at a
defendant’s subjective understanding that he faced possibly immigration-related

consequences under the totality of the circumstances.
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MARY JANE TRAPP, P.J.

{11} Aﬁem L. Feldman, appellant herein, appeals the judgment entered by the
Lake County Court of Corimon F‘.Ieas overruling a motion to vacate his plea of gui!ty' fo
ene count of grand theft and one count of forgery entered over nine years ago. At iss;ue
is whether Mr, Feldman's plea of g;Ji!ty was enterad knowingly and voluntarily where the
triaf. court did not provide him, a‘ non-citizen, the complete recitation of the statutory
caveat set forth under R.C. 2843,031 hightighting the polential effects a plea of guilty -

- wouid have on his residential status. in the United States. For the reasons discussed in
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this opinion, we reverse the judgment of the trial court and remand the matter for further

proceedings.

{42} Facts and Procedural Posture

{433 Mr. Feldman, a Russian native and_.ciﬁzan, arrived in the United States
under refugee Statué with his parents in March of 1883 !ﬁ 1804, Mr, Feldman became
a legal permanent resident qf the United States. He has lived in the United States
continuously since his arrival. |

{f4} On June 12, 2000, Mr, Féldman pleaded guilty o felony-four grand theft,
~in violation of R.C. 2813.02(A)(1), and_one count of felony-five forgery, in violation of
R.C. 2813.31(A)3). He wés later sentenced to twa years community control and sixty
“days in jail with work release privileges. |

{451 In September 2008, Mr. -Feldhan returned fron‘i a'trir;% abroad when the

United States Customs and Border Patrol (“CBP") stamped his passport“‘deferréd." He‘
was subsequently requifed to report to the CBP office in Cieveland., Dhio_. Upon
reporting, Immigration and Customs Enforcement ("ICE") officers took him into custody
and initiated removal proceedings with the United Stat_es Department. of Homeland
Security. | , _

{y6} On December 5, 2008, Mr. Feldman filed a pefition for post-conviction

relief saeking to vacéte his guilty plea, and, on February 27, 2008, he filed a renewed
motion to withdraw his guilty plea. M.r. Feldman asserted he was entitled 1o retief
pursuant to Crim.R. 32.1 as the circumstances surro_ﬁnding his plea of guilty
demonstrated it was not entered knowingly and voluntarily; specifically, he alleged his

- plea could not have been entered Knowingly and voluntarily because the ftrial court
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failed fo adequately comply with the .statutbﬁad\;'i‘sement-.under'R.C. 2943.031. In
support, Mr. Feldman argued, through cqunsel, 'thét even thouéh the frial court
dEscﬁ'ssed the potential for deportation, he “is someﬁihat clueless” and has a tendency
to simply nod agreeably when addressed by an authority figure. He also claimed that
the charges fo which he pleaded guilty were based upon a check-theft scam arranged
by a third-party. He alleged that, while a crime was committed, “it involved no knowing
partici_pation-.én [his] part.” As a result, Mr. Feldman asserted he “got himself into an
unwitting guilly plea in the same way he got himself into the check debacle; he just
nodded along.” ‘

{7} On April 13, 2009, the trial cqurt overruled Mr. Feldman’s motions. With
respect fo Crim.R. 32.1, 'the court concluded, in relevant part;

{1{8} ‘ “The defendant has 'nat'met his burden of establishing manifest injustice.
The assertions that the defendant does not understand things and simply nbds wfth
what others say is supported only by unsworn, unsigned {etters from friends. Further,
the allegation that the defendant’s conviction stems from a scam the defendant fell for is
not relevant io whéther his pléa was made voluntarily, knowingly, and intelligently. The
defendant seeks to withdraw his plea more than B years after the fact. The
circumstances and facts alleged by the defendant existed and were known at the time
of the plea. The only change is that the defendant now faces immigration problerﬁs
because of his conviction. That the defendant thought those consequences would not
come to fruition because they had not occurred previously does not make his plea
inveluntary, unknowing, or unintelligent. The record refiects that the ,defendaht was

advised of the rights he was giving up, he understood the Engilish language, he
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uﬁdﬂers‘tbod that he couid be subjected to immigration laws, he understood the charges
against him-, understood the patenfiai sentence, and understood the rights ‘he was giving
up. Additionally, the defendant was represented by counsel, there has been no
allegation that counse] was i'neﬁectivé, and the record reflects -that counsel answered all
of his questions.” |

{%9: The trial court further observed a sentencing judge is merely required to
- substantially comply with the statutory caveat under R.C. 2943.031. The court
determined the advisement Mr., Feldman received met this standard. Thel court
reasoned: | |

{910} “The defendant was advised that his p_lea of guilty ;::ould subject him fo
-immigration laws, including deportation, and the defendant indicated fihat he
.unde_rstood. Deportation is commmonly understood to mean ‘the removai from a country
of an alien whose presence is unfawful or prejudicial.’ *** Thus, although the defendant
may not have understood the particular methods that could be used to remove him from
this country, he understood that removal was a possibility because of his conviction. *<*
No evidence is presented indicating that the defendant did not understand that as a
result of his _canviction he could be sent back to Russia. *** [i]t is not necessary for the
defendant to understand in detail the procedures -that can be utilized to remove him
from this country. The defendant undefs_tood that he could be removed, and that is
enough.” (Fooinote omitted.)

{11} Mr. Feidman now appeals the ftrial- court's order sefling forth two
assignments of error for our consideration. Because ihe arguments ésseded in each .

assigned error interrelate, we shall address them together. They provide:
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{912} “[1.] The trial court erred in declining to vacate Mr, Feldman's guilty plea -
for failure of statutory corﬁpliance -R.C. 294.3.031-. .

{13} “[2.] The ftrial court erred in declining to vacate Mr. Feldman’s guilty plea
for failure of a voluntary, knowing, and intelligent guilty plea tantamount o Crim.R. 32.1
manifest injustice,”

{14} Mr. Feldman's assignments of error argue the trial court erred in denying
his motion to vacate his plea because it failed to aﬁvise him properly when it accepted
his guilty plea in 2000. —

15} Statutory Requirements for 2 Non-Citizen Defendant

{16} R.C, 2943.031(A) states that, When a trial court accepts a. guilty plea from
a defendant who is not a United States citizen: 7

_{ﬁ[l’?} “** The court shall address the defendant personally, provide the
following -advisement o the defendant that shall be entered in the record of the court,
and determine that the defendant understands the advisement:

{18} "If you are not a citizen of the United States you are hereby advised that
con\éicﬂon of the offense to which you are pleading guilty (or no contest, when
applicable) may ha\}e the consequences of deportation, exclusion frorﬁ admission to the
United States, or denial of naturalization pursuant to the laws of the United States.”

{9119} Additionally, R.C. 2843.031(D) provides:

{420} “Upon mation of the defeﬁdant, the court shall set aside the judgment and
permit the defendant fo withdraw a plea of guiity or no contest and enter a plea of not
guilty or not guilty by reascn of insanity, if, after the effective daté of this section, the

court fails to provide the defendant the advisement described in division (A) of this
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section, the advisément is required by that diVision'. and the defendant shows that he is
not a citizen of the United States and that ‘the-coh\ricﬁon of the offense to which he
pieaded guilty or nd. contest may result in his being subject to .deportaticn, exclusion
from admission to the United States, or denial of naturalization ‘pursuant {o the laws of
the United States.”

{9211 A motion to withdraw a guilty plea after a sentence has been imposed is
typically subject to the "manifest injustice” standard of Crim.‘R. 32.1. However, when
such a motion is filed pursuanf to RC 29{13,031, ‘the *** abuse-'of-disc.reﬁon standard
of review afnplies." ~Stafe fv. Francis, 104 Ohio 51.3d 480, 495, 2,00.-4~Dh.i5~§"8m94, M.
Feldman's ‘brEef seems ‘to argue he is entitled to relief under either R.C. 2943.031 or
Crim.R. 32.1. However, his position is fundamentally premised upon the claim that his
'g'ui]ty plea was not voluntary, .knowing, or intelligent due to the"tria! court's failure 1o
provide a.sufﬁciently thorough recitation of the warning set forth under R.C, 2843.031.
Accordingly, the manifest injustice standard does not apply to this t:ase, and we shall
review the trial court's judgment for an abuse of discretion. “The term ‘abuse of
diseretion’ connotes more than an error of law or of j:udgment; it implies the court's
attitude is unreasonable, arbitrary'or unconscionabia." Stafe v. Adams (1980), 82 Ohio
St.2d 151, 157. |

{422} In Francis, supra, the Supreme Court of Ohio recognized that a trial cdu:jt
is not required o read the statutory warning of RC '2943'.0'31 verbatim; rather, 1o the
~ extent a court sub‘stanﬁaily complies with the statutory requirements, its advisement \;\(iil
suffice. Francis, supra, at 489. “Substantial corhpl‘tance means that under the totality

_of the circumstances the defendant subjectively understands the implications of his plea
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an_d the ‘fights .h'e' is waiving. ™* The test is whether the plea would have otherwise
beéﬁ madé.'" Id. at 500, quoting Sfate v. Nero, 56 Ohio St.3d 108, 100. Finally,
although R.C. 2843.031 does ‘not provide any time limitation within which a party must
file his or her mofion, the “fimeliness of the motion is just one of many factors the.tria!
court should take into account when exercising its discretion-***” in rufing on the mation.
Francis, supra, at 497,

{923} Application of Law to Mr. Feldman’s Case

{924} During his 2000 plea hearing, the following exchange took place between
Mr. Feldman and the court: | o o
{'{{25} ""‘THE COURT: Are you aBIe to read, write and understand the English
Tanguage?
{126} "THE DEFENDANT: Yes, sir.
{9273 “THE COURT: Are you a U, 8, citizen?
{f28} . “THE DEFENDANT: No.
{429} “THE COURT: What country are you a citizen of?
{430} “THE DEFENDANT: Russia,
{031} "‘THE COURT: Do you understand that by pleading guilty foday, if the plea
_is accepted, that you can be subjected to some Immigration jaws?
{132} “THE DEFENDANT: Yes.
33} “THE COURT: Or action?
{934 “THE DEFENDANT: Yes. |
{353 "THE COURT: Could involve d.eﬁortation?
{436} “THE DEFENDANT: Yes,
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{437} “THE COURT: Do you understand that this Court has nothing to do with‘
that? Do you understand that?

{938} ‘THE DEFENDANT: Yes.

{39} "THE COURT: Nothing !' do or say has any effect on that procedure; do
you understand that? |

(440} "THE DEFENDANT: Yes."

_{'{[cil} The trial court specifically notified Mr. Feldman he could be deported,;
however, the only additional warning Mr. Feldman rec:ewed general!y advised that he
- could be subject to immigration laws, The questfon iherefnre is whether the generic -
caveat that Mr, Feldman could be subject to general immigration laws was sufficient to
place him on notice that his plea could prevent him from reentering the country (if he
left) aé well as potentially deny him citizaﬁéhip in the future; Alt_hovgh the trial court’s
warning could be viewed as incorp‘oraﬁng, by reference, the more detailed 'statutoryr
~ notification, we hold its sweeping, open-ended nature was insufficient to meet the
demands of R.C. 2843.031(A) as construed by Francis. |

{42} The language of R.C. 2943.031 is ciear aithough a trial court need not
provide a verbatim recitation of each consequence, it must provide some meaningful
notification of ail three separate statutory consequences (i.e., deportation, exclusion,
and denial of -naiuralization). By faii'ing io at least touch upon each possible
con-sequence contembtated by the General Assembfy, a court cannot meet minimal
standards of due process. In codifying the notification statute, the Genefai Assembly
evidently believed warning a non—citizén defendant of three separate conseéuences

was necessary to achieve a knowing, voluntary, and intelligent plea of guilty. Given the
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General Assembly's directive, we hold s'.ub.stan;ciaf compliénce with R.C. 2843.031
demands a frial court’s warning fo feature at least some reference fo each particular
cansequence designated in the statute. | | |

{943} We are conscious that other courts have held that substantial compliance
does  not demand an allusion to each separate consequence. See Sfate v.
Encamacion, 168 Ohio App.3d 577, 2006-Ohio-4425; Sfafe v. Gomez, ch-Dist.:No.
920008036, 2002-Ohio-5255; State v. Lamba, 2d Dist. No, 18757, 2001-Ohio-7024.
We nevertheless beliéve- such an approach fails to recognize the policy animating the
notification reguirement of R.C.. 2843.031. The warning is not simply-an-academnic,
’prccedural obstacle which a court must overcome; rather, the purpose of the caveat is
to ensure a non-citizen defendant fundaméntaﬂy appreciates that a priea of guilty could
eventuate in cné of the three’ s_anctions sef forth in the statute. The substantial
compliance standard established by Francis requires that a “defendant subjectively
understand the implications of his plea and the rights he; is waiving ***."” Id. at 500,
guoting Nero, supra, at 109. In light of t_his standard, we ‘fail' to see‘ how a non-citizen
defendant can be charged with a subjective understanding of all thrée statﬁtary
consequences when he or she is not apprised, in some form, of each separate
consequence. | 7

{44} In State v. ‘Naoum, 8th Dist. Nos, 91662 and 91663, 2009-Ohio-618, the
Eighth Appellate District reached a similar conclusion. In Naoum, the Cuyahoga County
Court of Common Pleas. did not advise a non-citizen defendant of the possibility of
exclusion from admission to the United State_s. in omitting the advisement, the Eighth

District held the trial court failed to substantially comply with R.C. 2943.031. The court
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. COnf;Iuded thaf "-{s]ub.stantia! compliance is not met when only 2/3 of the advisement is
éiven." Naoum, supra, at 123, Moraover, the court pointed out that “[wjlthout the
-required explanation, [the non-citizen defendant] could not and did not understand the
'famiﬁcations upon his status as a non-citizen.” Id. at {124. See, also, State v. Zuniga,
11th Dist. Nos. 2003-P-0082 and 2004-P-0002, 2005-Ohio-2078 (warning insufficient
where trial court only advises non-citizen defendant of possibility of deportation and
evidence suggested defendant was misled into belief such a possibility would ocecur only
if he violated probation.) |
{145} We agree with the court’s conclusions in Nauom. Namely, the trial courts
failure to advise Mr. Feldman of the three consequences set forth under R.C. 2943.031
| -did not rise to the level of substantial compliance. Although Francis -clearly_ held that a
trial court need not strictly rec'r_te the statutory advisory set forth in the code, thé statute
unambiguously pm\rides that a difect adviﬁehent of the three sanctions set forth under
subsection (A) is neceés‘ary for a non-citizen defendant to enter a valid plea of guilty.
Without delineating each consequence set forth in the état_ute, we cannof conclude Mr.
Feldman subjecﬁvsiy understoéd the full implication of his plea. As the court failed to
provide such a warning, it therefore follows Mr. Feldman’s 2000 plea of guiity was not
entered knbﬁingi_y, voluntarily, and intelligently. _ .
{Y46} Timeliness
{447} As already discussed, untime{inesé is not a sufficient basis to justify a trial
- court's decision to deny a motion filed pursuant to R.C. -2943.031. Francis, supra, at
497-488, Moreover, even considerébie delay does ﬁot, on its own, support a decision

to deny a R.C. 2843.031 motion when the immigration-related cénsequ_ences do not
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become manifest for a significant period afier the plea was entered. See, e.qg., Francié,
supra, at-498; see, also, Naoum, supra, at {|25.

{48} Here, Mr. Feldman filed his mofion approximately eight years after

-entering his plea. During that time, it appears Mr, Feldman had not experienced any

immigration-related difficulties prior to the initiation of the underlying removal

proceedings, Without some triggering event that would place an unaware non-citizen
defendant on nofice thal he could be excluded (e.g., actual exclusion), it would be

sofnewhat arbitrary and unreasonable to give significant weight fo the timing of a

' .motion. Moreover, and most imfm;tar)t_l_y.ﬁdespite_thq_state's,protes_t_ati_c'ms, we fail to see

how the timing of the instant motion would have any significant bearing on the state’s

ability to move forward and prosecute Mr. Feldman's crime.

{149} In support of its assertion that Mr. Feldman's motion is untimely, the state

asserts the bank investigator who handled the investigation which 'precipitated'the

charges to which Mr. Feldman eventually p\eaded, has passed away. Without this

witness, the state maintains that trying Mr. Feldman at this point would be hampered. .
We recognize that live witness testimony is generally prgferable fo, for examble,
documentéry evidence at a frial. HoweVer, the state does not lalle_ge the evidence
accumulated by the deceased was desiroyed or is now unavailable due to the withess’
passing. Although we are unaware of the basic facts underlying the case, we do know
the crime at issue involved a check theft scam. Given the crime, it is likély that business
reéords such as-transaction logs, banking records, and other similar documentation

would be sufficient to build a case. As the state has failed fo establish unavoidable or
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necessary prejudice due to the timing of vi‘Q’ir.‘Féldman’s rﬁotion, we hold the eight-year
delay does not adversely impact Mr. Feldman's ai'gument.

{§50} Semantic Exactitude of Codified Language

{51} The state points out that R.C. 2943.031 employs language which does not
technically correspond io vernacular utilized in current federal immigration legislation.
Hence, the state maintains, requiring the court o provide notice of each consequeﬁce
set forth in the code elevates form over substance. We believe the opposite is true.

{452} The state rightly observes that R.C. 2943.031 was enacted in 1089

_utilizing legal terms relating to federal Immigration law as it applied. at that time.

However, pursuant 1o the enactment of the lllegal Immigration Reform and Immigrant

Responsibility Act of ;1996, the procedural terms “deportation” and “exclusion” were-

replaced with a unified procedure termed “removal.” Kidane, Revisiting the Rules of

Procedure and Evidence App[icab!e in Advérsarial Adminisirative Deportation
Proceedings: Lessens from the Department of Labor Rules of Evidence (2007), 57
Cath. U. L.Rev. 93, 133, f.n. 205, citing the Immigration and Nationality Act (“INA"), Sec.

240, generally (codified as 8 U.5.C. Sec. 122%a). With this in mind, the advisement

upon which the legislature placed such emphasis in 1989 provides a non-citizen

deferidant with nolice of proceduras that hc longer exist and thus have little, i any,
technical import. Therefore, any “subjecﬁve understanding” a non-citizen defe:ndant
could glean from the statutory notificat%oﬁ woulld not assist in a frue appreciation of what
could aciually happen under current federal immigration law.

{53} As a strictly semantic point, the state's observations are both astute and

clever. However, regardless of how the verbiage in the INA has evolved, the actual,
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_ pragmatic consequences remain unchanged. If a non-citizen resident has been
convicted of certain crimes proscribed by federal immigration laws, he or she could be
either removed from this country, denied re-enfry into this country, or ;jrecluded from
obtaining citizenship in this country in the future. To be sure, the General Assembly
would do well by modifying the language of the warning to correspond with the relevant
language used in federal immigration law. Still, the current advisement, when given
properly, should nevertheless place a non-citizen deféndant on notice of the practical
conseguences of entering a plea. We ’therefore find the’ non-correspondence of
- nomenclature between the R.C. 2943.031 and. federal immigration law én insufficient
basis for demanding less of a trial court when delivering the Statutory caveat.

{954} As we hold the ftrial court failed to substantially coﬁwpiy with R.C.
2843.031, Mr. Feldman's two assignments of error are sustained. Therefore, it is the
order of this court that the judgment eniry of the Léke County Court of Common Pleas

be reversaed and the matter remanded.

COLLEEN MARY O'TOOLE, J.,.concurs,
CYNTHIA WESTCOTT RICE; J., dissents with Dissenting Opinion.

CYNTHIAWESTCOTT RICE, J., dissents with Dissenting Opinion.
{955) As | would affirm the judgment entered by the trial court, | respectfully

dissent.
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{456} As the majority aptly observes-, a motion to withdraw a guilty plea pursl-.l'én’r : --
to R.C. 2943.031 is reviewed for an abuse of discretion. State v. Francis, 104 Ohio
3t.3d 490, 485, 2004-Dhic;-6894, However, | believe the majority has lost focus of this
standard and, insiead, engaged in -a de novo review. In so doing, the majority has
simply substituted its judgme.nt'for that of the trial court.

{857} Furthsr,‘the majority maintains a trial court must provide a non-citizen
defendant with some noﬁﬂcéﬁon of all three separate statutory consequences (ie.,
deportation, exclusion, and denial of naturalization) to substantially comply with R.C.
2943.081. In support, the majority relies. upon the Eighth Appeliate District's-holding in
Siafe v. Naoum, 8th Dist. Nos. 81662 and 91663, 2009-Ohio-618.

{Y58} In Naoum, the Eighth ;ﬂ\ppelfate District held that -substaﬁtialiy complying
with R.C. 2043.031 requires a irial caﬁrt to reference each of the three consequences
set forth under subsécﬁun (A) of the statute, While Naoum is circumstantially on-point, |
_ believe the holding in that case misunderstood the applicable standard to which a triai
court must adhere. That is, by relying on Naoum the majority inappropriately demands
strict compliance from the trial .coru‘rt' rather than the non-constitutional substantial
'complian'ce standard announ-ced in Francis. |

{¥59} Courts have helrd that the term “strict compliance” does not mean “rote
recitation” of a rule or statute. See State v. Baffard (1981), 66 Dhio- St.2d 4?3, 480
- (discussing strict compliance vis-éFvis advisement of constitutional rights in a Crim.R, 11
-colloquy); accofd Sfate v. Gibson, 11th Dist. No. 2005-Ohio-0066, 2006-Ohio-4182, at
128. Hence, “strict compliance does not necessarily mean ‘punciilious’ compliance if,

with only minor deviations, substantial and clear disclosure of the fact or information
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demanded by the applicable statute or 'ragula-tign oceurs.” ConfiMorigage Corp. v.
Delawder {July 30,.2001), 4th Dist. No. OOCAZB, 2001 Ohio App. LEXIS 3410, "22.
However, by exbressly holding that a trial court is required fo paraph'fase,'or discretely
itemize, each separate cohsequence set 'fortﬁ under R.C. 2943.031, the majority, by
way of Naoum, essentially demands strict compliance with the statute. In this respect.,
the majority’s holding is‘fundamentaily inconsistent with the standard,annoﬁnced by the
Supreme Courl in Francis. |

{460} Substantial- compliance simply requires a defendant to subjectivéty
understand the potential effects a plea of guilty could have on his or her status as a . -
non-citizen resident; it does not require a court o “punctiliously” detall all aspects of the
~ statute at issue. | therefore decline to follow the path frod by the court in Naoum and
-would hold the trial court substantially comﬁlied with the statutory warnings.

{161} Moreover, | believe this court's helding in State-v. Zuniga, 11th Dist. Nos.
- 2003-P-0082 and 2004-P-0002, 2005-0Ohio-2078, which concluded the frial court failed
to éubstantially comply, actually supports my position. In Zuniga, the trial court advised
‘the defendant that pleading guilty could result in deportation, but failed to advise him of
the _.possibility of exclusion or denial of naturalizatioﬁ. He "eventua!iy faced removal
prcceedingé in é United States Immigration Céurt. The defendant ma‘.}ed the trial court
to withdraw his guilty plea claiming it was his understanding that he would face
deportation onfy if he violated his probation. The defendant averred that ﬁis
misunderstanding was premised upon his attorney’é mistaken advice at the time he
entered his plea of guilty. This court held the frial court did not substantially cbmpiy. with

the dictates of R.C. 2943.031 because if failed to advise the defendant that his
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conviction, étanding alone, could result not only in deportation, but also other “related
immigration consequences.” Id. at f44. This court determined the trial court's omission,
in conjunction with defense counsel's wrong advice, “resulted in [the defendant's‘j
misguided belief that he would énly be deported if he violated probation.” Id. Given the
totality of these circumstances, this court concluded the defendant’s guilty plea was not
voluntarily and intelligently enten_ad.

{62} Here, the trial court not only warned appellant. of the possibility of
deportation, but also alerted appelflant his plea could subject him to certain immigration

- taws over which the court had no_control. Appellant stated he was aware. of these -~ -
‘potential consequences, but still wished to plead guilty pursuant to the ﬁegotiated plea

bargain. The record alsp'indicates that counsel discussed the potfential impact pleading

Quilty would ha\_fe on his status as a non-citizen resident of the United States. Thereis

“no indication that counsel misinformed appellant nor is there any allegation that counsel

was ineffective, Rather, during appellant's 2000 plea hearing, ccunsei made ‘the |
following statement on record:

{y63} “I héve met with my client. It ﬁas explained {o him about entering a plea
of guilty, giving up certain constitutional rights that will be explained by this Court.
Whén‘ that plea is forthcoming, 1 believe, Your Honor, it will be made knowingly,
voluntarily and [of] his own free \jvill.

{64} “Furthermore, my client is not a U.S. citizen, l have"explained to him
about the possible repercussions of entering a plea of guilts( {o this charge.”

{65} The court subséqu.ently queried whether counsel advised appellant of the

possibility of deportation. Counsel responded in the affirmative, pointing out that neither
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he nor appellant had been contacted by any immigration officials, but he had ad\iised_r |
appellant that deportation was a possibility of entering a plea of guilty. It is also Wmth
noting that, during his plea colloquy with the trial court, appellant expressed his
satisfaction with cotnsel's representation on record at the plea hearing. Thus, the
reasoning in Zuniga supports the trigl court's conclusion in the instant matter.

{661 A review of the totality of the circumstances of this case reveals counsel
stated he had discussed with appellant the implications and/or impact that a plea of
guilty would have on his status as a resident non-citizen. Furthermore, the court
advised appellant of both the possibility of deportation and that his plea could subject
hirn to other United States immigration laws. By alerting appellant in this fashipn, the
_court specifically indicated th'at appellant not only ran the risk of removal via deportation,
but his residential status could be affected by other Immigration proceduras, not the
least of which could be exclusion. Even if appellant did not “realize,” at the time he
eritered his plea, he could be excluded from the country after returning from a trip
abroad, R.C. 2943.031 does not demand that a resident non-cifizen possess a detailed |
understanding of all the procedures that could be utiized to remove him from the
country. See Francis, generally; see, also, State v. Encamacioﬁ, 168 Ohio App.3d 577,
2006-Chio-4425; Stale v. Pineda, Bfth Dist. No. 86116, 2005-Ohio-6386; Stafe v.
Gomez, 9th Dist. No. 02CAQ08038, 2002-Ohia-5255.

67} Furthermore, the récord is devoid of any testimony or evidence (either
frém appellant or from his trial counséi) that the trial court's failure to warn him of his
immigration status affected his plea or prejudiced the bargain he received at the time he

entered the plea. As a result, | would hold appellant failed to provide any basis for this
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;:ourt to conclude that he would not have entered his plea if the court gave a more
detailed warning.  Substantial .compli;':ince -requires a non-citizen defendant to
subjectively understand thét removal, regardless of how it is‘oqcasibned, is a possibility.
Appellant represented, in open court, that he subjectively understood these
consequences and nothing in the record contradicts this representation.

{68} Because 'the foregoing conciusion is sufficient to meet the demands of due
process as ouflined by the Supréme Court, the “timeliness” of appeliant’s motion could
be viewed as inconsequential. ‘However, it is worth pointing out that appeliant’s -eight-
year delay in filing his motion is not insignificant. | recognize that even considerable
delay does not, on its own, support a decision to deny a RC 2943.031 motion when the
immigration-related consequences do not'beco'rne manifest-fcr a siéniﬁcant period after
the plea was entered. See, e.g., Francis, supra, at 498. However, under these
circumstancés, it appears the state could suffer prejudice due to the timing of
appeliant's motion. Even though the state may still have documentary evidenm_é tending
fo prove its allegations beyond a reascnable doubt, the impact of thc_a absence of a
crucial witness in a criminal proceeding who possesses first-hand knowiedge of the
case cannot be undewalueﬂ. See Francis, supra, at 497; see, also, Stafe v. ‘Tabbaa,
151 Ohio App.Sd 353, 2d03-0hia—299, at 1135. (Holding, “without any time limitation, a
defendant couid wait until the state’s e\}idenr.ve against him became stale, or -Witnesses
died, or any other -circumstanées prejudicial to the state transpired, before seeking to
withdraw a guilty plea, thereby imposing, among others, an unreasonable obligation on

the state to maintain evidence and witness lists on all cases, ad infinitum.”)
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'{'1[69} There is nothing in the record indicating appeliant took any measures,
aﬁér pleading guilty in 2000, to dstermine what, if any, immigration laws might affect
him. This passive approach led to the legai entanglement in which he now finds
himself. Althou_gh he may not have expected these problems, they resulted from (1) his
failure to ask any questions (or seek additional legal consuitation) regarding the
implicationé of the conviction on his immigraﬁon status and (2) his subseguent decision
to leave the country. Under these circumstances, | belleve appellant, as a non-citizen
felon, was unreasonable for not taking a more aggressive and active personal role in
determining __h_._?‘f"f’.thﬁ federal law could impact his residential status, especially given
both his counsel's and the court's clear admonitions that his conviction couid have
negaﬁve immigration ‘consequences. Had appellant done so, the motion could-have
been filed sooner, potentially securing the availab’ility of all relevant witnesses énd
evidence. Viewing the circumstances in their totality, | would hold th'é instant motion
was notfiled in a-timely manner.

{70} Under our standard of review, we are constrained to affirm the trial court
save an abuse of discretion. A court abuses its discretipn if there is no sound reasoning
process that would support that decision. Such aﬁ error is not merely one of judgment,
- but reflects a perversity of will, prejudice, partiality, or moral delinqugncy. Pons v. Chio
| State Medical Bd., 68 Ohio St.3d 6"} 0, 621, 1893-Chio-122. Under this standard, “[ilt is
not enough that the reviewing court, were it deciding the issue de novo, would not have
found that reasoning process {o be persuasive, perhéps in view of counfervailing
reasoning processes that would support a confrary result,” AAAA Enters., Iné:. v. River

Flace Communily Urban Redevelopment Corp. (1980), 50 Ohio_ St.3d 157, 161,
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Regardless of “cour?tervailing reasoning processes,” g court-of appeals must aﬁ?rm ‘th-e :
trial court's judgment if it is neither arbitrary, unreasonable, nor unconscionable, See
Blakemors, supbra. ' ' |
{971} Here, | would hold the trial court did'not abuse its discretion; | belleve the
trial -couﬁ’s on-record conversations with both appellant and defense counsel during the
2000 plea hearing demonstrates it .su'bstanﬁallyl complied with ihe requisite statutory
advisement. By reversing the trial court, the majority is reviewing the matter de nove
contrary to the more limited standard to which we are bound; moreover, by requiring a
trial court to reiterate or pgraphrase _the_s_’_tatqte, | believe the majority demands strict
| -éérﬁplianf;e with the statute and thus contravenes the unambiguous pronouncement of

the Supreme Court of Ohio in Francis.

{72} For these reasons, | dissent.

2023



LUr cas aUud 1030 FAA  ASUELLDYTTEE COURT-APPEALS ioonz/ /0022

STATE OF OHIO - ) IN THE COURT OF APPEALS
)sS.

COUNTY OF LAKE ) ELEVENTH DISTRICT

STATE OF OHIO, | JUDGMENT ENTRY

Plaintifi-Appellee,

CASE NO. 2009-1L-052
-V ~

i FiLED
ARTEM L. FELDMAN, COURY OF APPEALS

Defendant-Appellant. p 0CT 23 2009.

MEERAEN G, KELLY
el sty OF COURT
LAKE COUNTY, OHIO

Forthe réééons stated in the opinion of th}s; court, appellant's assignments
of error are with merit. [t is the judgment and the order of this court that the
judgment of the Lake County Court of Common Pleas is reversed and this case
is remanded for further proceedings.

Costs io be taxed against appéelice.
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COLLEEN MARY O'TOOLE, J., concurs,

CYNTHIA WESTCOTT RICE, J., dissents with Dissenting Opinion.
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R.C. 2943.031

(A) Except as provided in division (B) of this section, prior to accepting a plea of guilty
or a plea of no contest to an indictment, information, or complaint charging a felony or
a misdemeanor other than a minor misdemeanor if the defendant previously has not
been convicted of or pleaded guilty to a minor misdemeanor, the court shall address the
defendant personally, provide the following advisement to the defendant that shall be
entered in the record of the court, and determine that the defendant understands the
advisement.

“If you are not a citizen of the United States you are hereby advised that conviction of
the offense to which you are pleading guilty (or no contest, when applicable) may have
the consequences of deportation, exclusion from admission to the United States, or
denial of naturalization pursuant to the laws of the United States.”

Upon request of the defendant, the court shall allow him additional time to consider the
appropriateness of the plea in light of the advisement described in this division.

(B) The court is not required to give the advisement described in division (A) of this
section if either of the following applies:

(1) The defendant enters a plea of guilty on a written form, the form includes a question
asking whether the defendant is a citizen of the United States, and the defendant
answers that question in the affirmative;

(2) The defendant states orally on the record that he is a citizen of the United States.

(C) Except as provided in division (B) of this section, the defendant shall not be required
at the time of entering a plea to disclose to the court his legal status in the United
States.

(D) Upon motion of the defendant, the court shall set aside the judgment and permit the
defendant to withdraw a plea of guilty or no contest and enter a plea of not guilty or not
guilty by reason of insanity, if, after the effective date of this section, the court fails to
provide the defendant the advisement described in division (A) of this section, the
advisement is required by that division, and the defendant shows that he 1s not a citizen
of the United States and that the conviction of the offense to which he pleaded guilty or
no contest may result in his being subject to deportation, exclusion from admission to
the United States, or denial of naturalization pursuant to the laws of the United States.

(E) In the absence of a record that the court provided the advisement described in
division (A) of this section and if the advisement is required by that division, the
defendant shall be presumed not to have received the advisement.
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(F) Nothing in this section shall be construed as preventing a court, in the sound
exercise of its discretion pursuant to Criminal Rule 32.1, from setting aside the
judgment of conviction and permitting a defendant to withdraw his plea.
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