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EXPLANATION OF WHY THIS CASE IS NOT OF GREAT
OR PUBLIC INTEREST AND DOES NOT INVOLVE A

SUBSTANTIAL CONSTITUTIONAL QUESTION

The issues presented herein do not merit this Court's review. The Appellant herein has

set forth three propositions of law surrounding his arguments concerning ineffective assistance of

counsel. I-Iowever, the Appellate court did not address these issues in its iuling and found that the

Appellant's application to reopen should be denied on procedural grounds.

This case does not involve a question of public or great general interest or a substantial

constitutional involvement. The law regarding the re-opening of appeals is well settled. This

court has found repeatedly found that denial of applications to reopen were proper where the

application was not timely filed and the applicant failed to show good cause for filing outside of

time. State v. Keith, 119 Ohio St. 3d 161, 2008-Ohio-3866; State v. Gumm , 103 Ohio St.3d 162,

2004-Ohio-4755; State v. LaMar, 102 Ohio St.3d 467, 2004-Ohio-3976.

PROSECUTING ATTORNEY

KENNETH W.OSWALT
20 SOUTH SECOND ST.
NEWARK, OH 43055

FELONY AND CIVIL

DIVISIONS
61R3R55

JUVENILE COURT

DIVISION

6IG5T64

TAX FORECLOSURES
610-50t1

FAX 670.5241 11 3



STATEMENT OF THE CASE AND FACTS

The appellant, Larry Godfrey, entered pleas of guilty to several sex offenses inl

October 1997. The appellant has made several unsuccessful attempts to withdraw his pleas and,

in the instant case, now seeks to appeal the court's order denying another motion to withdraw his

guilty pleas - some 13 years later. In the intervening years, the appellant has attempted several

procedural methods to raise issues associated with his conviction. His case has been in front of

the Fifth District Court of Appeals on four separate occasions, See State v. Godfrey, (Aug. 28,

1998), Fifth App. No. 97CA0155 (hereinafter, Godfrey I); State v. Godfrey (Sept. 2, 1999),

97CA0155 (hereinafter, Godfrey II); State v. Godfrey (Feb. 28, 1999), Fifth App. No. 99CA95

(hereinafter Godfrey III); State v. Godfrey (April 26, 2000), Fifth App. No. 08CA56 (hereinafter

Godfrey IV.) Moreover, the Appellant has twice before tried to invoke this Court's jurisdiction.

See State v. Godfrey (2000), 89 Ohio St.3d 1451 and State v. Godfrey (2009), 122 Ohio St.3d

1503.
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Furthermore the Appellant has mounted various unsuccessful federal proceedings. See

Godfrey v. Beightler (S.D. Ohio March 28, 2002), 2002 WL 485015, cert. of appealability

granted. 2002 WL 1584288, denial of writ aff d., 54 Fed.Appx. 431, cert. denied, 540 U.S. 865;

and Godfrey v. YVolfe (2005), 546 U.S. 1037, rehearing denied (2006), 546 U.S. 1211.

In addition to the above described appellate avenues, since 1998, the Appellant has filed

multiple pro se motions before the trial court seeking permission to file untimely petitions for

post-conviction relief or motions to withdraw guilty pleas. No appellate decisions have been

issued on those, as the Appellant did not appeal the court's ruling.

The appeal herein was based on the defendant's filing of a motion to re-open his appeal

pursuant to App. R. 26 based on allegations of ineffective assistance of counsel. The Fifth
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District Court of Appeals denied said application citing that "there is no right to file successive

applications for reopening pursuant to App. R. 26(B)." Additionally, the Appellate Court also

found that the doctrine of res judicata applies and that the application was not timely filed. The

Court finally found that the Appellant did not demonstrate good cause for the untimely filing.
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PROPOSITION OF LAW

Proposition of Law No. 1:

This Defendant-Appellant's constitutional rights to cross-examine
prosecution witnesses concerning bias against him was not violated.
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While the defendant raises multiple propositions of law regarding ineffective assistance

of counsel, the issue herein can be simply stated: has the defendant given good cause to

demonstrate why he should be permitted to file an application to re-open his appeal eleven years

after the Court of Appeals issued its opinion?

App. R. 26(B) governs applications to reopen and states, in pertinent part: A defendant in a

criminal case may apply for reopening of the appeal from wlrich the judgment of conviction and

sentence, based on a claim of ineffective assistance of appellate counsel. An application for

reopening shall be filed in the court of appeals where the appeal was decided within ninety days

fi•om the journalization of tlle appellate judgment unless the application shows good cause for

filing at a later time. The rule goes on to require "a showing of good cause for untimely filing if

the application is filed more than ninety days after journalization of the appellate judgment."

App. R. 26(B)(2)(b).

This court has previously held that application to reopen are properly denied where there is

no demonstration of good cause and the application is filed outside of the ninety day time frame.

State v. Keith, 119 Ohio St. 3d 161, 2008-Ohio-3866; State v. Gasmm , 103 Ohio St.3d 162, 2004-

Ohio-4755; State v. LaMar, 102 Ohio St.3d 467, 2004-Ohio-3976, The defendant in this case

failed at the appellate court and, again, in front of this coiu-t to demonstrate even a scintilla of

evidence showing good cause for the delay.
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Additionally, given the sheer number of times that this defendant has been in front of the

appellate court, the defendant could have raised this issue in his prior appeals. Accordingly, res

judicata applies. See State v. Cheren (1995), 73 Ohio St.3d 137; State v. Perry (1967), 10 Ohio

St.2d 175.

Given these issues and the number of times that the defendant has appeared before this

court and others at both the State and Federal levels, the defendant's motion for jurisdiction must

be denied.
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CONCLUSION

As shown above, all of the Propositions of Law presented by the Appellant fail to

demonstrate any error committed by the Appellate Court in denying the Appellant's application

to reopen.

Wherefore the State of Ohio respectfully requests that thisAourt deny the Appellant's

request, and refitse jurisdiction over this case.

COUNSEL FOR APPELLEE -
STATE OF OHIO

CERTIFICATE OF SERVICE

I certify that a copy of this Response to Appellant's Memorandum in Support of Jurisdiction was
sent by ordinary U.S. mail to Larry Godfrey, Pro Se Inmate #351-586, NCI El E103, 15708
McConnelsville Rd., Caldwell, Ohio 43724, this jZi?ay of May, 2010.
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Fifth District, Licking
County.

STATE of Ohio, Plaintiff-Appeilee,
v.

Larry GODFREY, Defendant-Appellant.
No. 97CA0155.

Aug.28, 1998.

Appeal from the Licking County Court of Common
Pleas, Case No. 97CR46, 97CR71
For Plaintiff-Appellee: STEPHANIE GUSSLER,
ASSISTANT PROSECUTOR, 20 South Second
Street, Newark, Ohio 43055.

For Defendant-Appellant: BRUCE A. ENNEN, 51
North Third Street, Newark, Ohio 43055.

OPINION

HOFFMAN, J.

*1 Defendant-appellant Larry Godfrey appeals the
Judgment Entry of the Licking County Court of
Common Pleas adjudicating him a sexual predator.
Plaintiff-appellee is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

On February 7, 1997, the Licking County Grand
Jury indicted appellant on one count of rape, in vi-
olation of R.C. 2907.02(A)(1)(b); six counts of
felonious sexual penetration, in violation of R.C.
2907.12(A)(1)(b); and seven counts of gross sexual
imposition, in violation of R.C. 2907.05(A)(4). r"I
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At his arraigmnent on February 18, 1997, appellant
entered pleas of not guilty to the charges contained
in the indictment. On February 21, 1997, the Lick-
ing County Grand Jury indicted appellant on three
additional counts of gross sexual imposition, in vi-
olation of R.C. 2907.05(A)(4).r"2 At his atraign-
ment on March 3, 1997, appellant entered pleas of
not guilty to the additional charges.

FN 1. Licking County Case No. 97CR0046.

FN2. Licking County Case No. 97CR0071.

The trial court scheduled a jury trial for October 14,
1997. Prior to trial, the trial court granted the
State's request to amend the indictments to reflect
eight counts of gross sexual imposition, in violation
of R.C. 2907.05(A)(4); and two counts of attempted
felonious sexual penetration, in violation of R.C.
2923.02 and 2907.12(A)(1)(b). Thereafter, appel-
lant entered Alford pleas of guilty to the amended
charges. The trial court deferred sentencing in the
matter until November 14, 1997, pending receipt of
a pre-sentencing investigation. After hearing testi-
mony and receiving evidence in mitigation of the
sentence, the trial court sentenced appellant as fol-
lows:

In Case No. 97CR71, which was amended to one
count of gross sexual imposition, the trial coutt sen-
tenced appellant to a term of intprisonment of two
years. Appellant was credited fourteen days for
time served.

ht Case No. 97CR46, on count one, attempted felo-
nious sexual penetration, the trial court sentenced
appellant to a term of imprisonment of four to fif-
teen years.

On count two, gross sexual imposition, the trial
court sentenced appellant to a defmite term of two
years imprisonment. The trial court ordered the sen-
tences in counts one and two to be served concur-
rent with one another, but consecutive to the sen-
tence in count one in Case No. 97CR71.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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On counts three and four, gross sexual imposition,
the trial court sentenced appellant to two years on
each count. The trial court ordered the sentences in
counts three and four to run concurrent with one an-
other, but consecutive to the sentences in count one
in Case No. 97CR71, and counts one and two in
Case No. 97CR46.

On count five, attempted felonious penetration, the
trial coutt sentenced appellant to tltree to fifteen
years.

On counts six and seven, gross sexual imposition,
the trial court sentenced appellant to two years on
each count. The trial court ordered the sentences in
counts five, six, and seven to run concurrent with
one another, but consecutive to the sentences in
count one in Case No. 97CR71, and counts one,
two, three, and four in Case No, 97CR46.

*2 On count eight, gross sexual imposition, the trial
court sentenced appellant to two years imprison-
ment. The trial court ordered the sentence in count
eight to run consecutive to the sentences in all otlter
counts.

On count nine, gross sexual imposition, the trial
court sentenced appellant to two years imprison-
ment. The trial court ordered the sentence to run
consecutive to the sentences in all otlter counts.

The trial court also ordered appellant to pay all
court costs associated with all counts in both cases
and to pay restitution in all counts in both cases for
any and all damages caused in the nlatter. The trial
court did not impose a fine.

See, November 14, 1997 Judgment Entry.

After imposing the sentence, the trial court conduc-
ted a hearing pursuant to R.C. 2950.09(A). The
State and appellant stipulated to the repo t con-
tained in the pre-sentence investigation of Proba-
tion Officer Kelly Miller, and the report of appel-
lant's defense psychologist. 'I'he trial court con-
cluded, "based upon the facts and circumstances in-
volved in this case, the reports that are contained in
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the presentence investigation report, including a re-
port of the psychologist, the report of Mr. Miller,
determinations noted in there by Mr. Miller, * * *
the defendant is a sexual predator." Excerpt of Sen-
tencing Hearing, November 14, 1997, at 5.

The trial court memorialized appellant's sentence
and its adjudication of appellant as a sexual predat-
or in a Judgment Entry dated November 14, 1997.

It is from this judgment entry appellant prosecutes
this appeal raising the following assigiunents of er-
ror:

1. THE COURT ERRED IN DENYING DEFEND-
ANT A CONTINUANCE, PRIOR MAKING A
DE'FERMINATION ON DEFENDANT'S STAT'f iS
AS A SEXUAL PREDATOR, TO OBTAIN AN
EVALUATION, EXAMINATION, AND ASSESS-
MENT BY A FORENSIC PSYCHIATRIST.

II. THE COURT'S DESIGNATION OF DEFEND-
ANT-APPELLANT AS A SEXUAL PREDATOR
WAS NOT SUPPORTED BY THE MANIFEST
WEIGH'f OF TI-IE EVIDENCE.

In his first assignment of error, appellant maintains
the trial court erred in denying his request for a
continuance of the hearing to determine appellant's
classification as a sexual predator.

In his Brief to this Court, appellant claims he made
an oral tnot'ion to continue sentencing in order to
have a forensic psychiatrist test and evaluate appel-
lant in respect to a classification of sexual predator.
Appellant asserts the trial court denied this motion.
The record reflects appellant only requested a par-
tial transcript of the November 14, 1997 sentencing
hearing. Upon review of the partial transcript and
the record as transmitted in this matter, we find no
request (oral or written) for a continuance of the
hearing.

When portions of the transcript necessary for resol-

© 2010'fhomson Reuters. No Claim to Orig. US Gov. Works.
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ution of assigned errors are omitted from the re- App. 5 Dist.)
cord, the reviewing court has nothing to pass upon
and tltus, as to those assigned errors, the court has END OF DOCUMENT
no choice but to presume the validiry of the lower
court's proceedings, and affinn. Knapp v. Edwards
Lab. (1980), 61 Ohio St.2d 197, 400 N.8.2d 384.
Because appellant has failed to provide this court
witlt those portions of the transcript necessary for
resolution of the assigned error, i.e., the complete
transcript of the Novetnber 14, 1997 sentencing
hearing, we must presume the regularity of the pro-
ceedings below and affirm, pursuant to the directive
set forth in Knapp, supra.

*3 Accordingly, appellant's first assignment of er-
ror is overruled.

II

In his second assignment of error, appellant con-
tends the trial court's classifying him a sexual pred-
ator is against the manifest weight of the evidence.

As stated supra, because appellant has failed to
provide this Court with the necessary portions of
the record, we must presutne the regularity of the
proceedings below and affirm the trial court's de-
termination. Knapp, s•upra.

Accordingly, appellant's second assignment of error
is overruled.

The judgment entry of the Licking County Court of
Common Pleas is affirmed.

FARMER, P.J. and WISE, J. concur.

JUDGMENT ENTRY

For the reasons stated in our accompanying
Memorandum-Opinion, the judgment of the Lick-
ing County Court of Common Pleas is affirmed.
Costs assessed to appellant.

Ohio App. 5 Dist.,1998.
State v. Godfrey
Not Reported in N.E.2d, 1998 WL 666749 (Ohio

0 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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JUDGES WISE, P.J., GWIN, J., and HOFFMAN, J.

OPINION

GWIN,

*1 Defendant Larry Godfrey appeals a judgment
of the Court of Common Pleas of Licking County,
Ohio, which adjudicated him a sexual predator pur-
suant to R.C. 2950. This conrt affinned the judg-
ment in State v. Godfrey (August 28, 1998), Lick-
ing App. No. 97CA0155, unreported. Appellant
then filed this appeal pursuant to App.R. 26 and
State v. Marnahan (1992), 63 Ohio St.3d 60, 584
N.E.2d 1204, asserting ineffective assistance of ap-
pellate counsel. Appellant assigns three errors
which he maintains sl ould have been assigned in
his appeal of right:

ASSIGNMENTS OF ERROR

ASSIGNMENT OF ERROR 1.

Page 1

DEFENDANT RECEIVED INEFFECTIVE AS-
SISTANCE OF TRIAL COUNSEL AT HIS SEXU-
AL PREDATOR HEARING THUS VIOLATING
HIS RIGHT TO COUNSEL AS GUARANTEED
BY THE SIXTH AND FOURTEENTH AMEND-
MENTS TO THE UNITED STATES CONSTITU-
TION.

ASSIGNMENT OF ERROR H.

THE TRIAL COURT'S ADJUDICATION OF DE-
FENDANT AS A SEXUAL PREDATOR IS
AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE.

ASSIGNMENT OF ERROR BI.

OHIO'S SEXUAL PREDATOR LAW VIOLATES
SECTION 1, ARTICLE L OF'fHE 01110 CONSTI-
TU7'ION.

The record indicates on February 7, 1997, appellant
was indicted for one count of rape in violation of
R.C. 2907.02, six counts of felonious sexual penet-
ration in violation of R.C. 2907.12, and seven
counts of gross sexual imposition in violation of
R.C.2907.05. On February 21, 1997, appellant was
indicted on three additional counts of gross sexual
imposition. Appellant originally pled not guilty to
all counts, but eventually appellant entered Alford
pleas of guilty to amended charges of eight counts
of gross sexual imposition and two counts of at-
tempted felonious sexual penetration. The trial
eourt sentenced appellant to various terms of incar-
ceration, and ordered him to pay restitution and
damages.

After imposing sentence, the trial court conducted a
hearing pursuant R.C. 2950,09(A). The trial court
concluded appellant is a sexual predator.

0 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstrearn.aspx?sv=Split&prft=HTMLE&rs=WLW 10.04&... 5/5/2010



Page 3 of 5

Not Reported in N.E.2d, 1999 WL 770253 (Ohio App. 5 Dist.)
(Cite as; 1999 WL 770253 (Ohio App. 5 Dist.))

In his original appeal, appellate counsel, who was
also trial counsel, assigned two errors. Assignment
of error number one argued the court should have
continued the hearing to permit appellant to be
evaluated by a forensic psychiatrist. The second as-
signment of error challenged the court's finding as
not supported by the manifest weight of the evid-
ence. This court affirmed the trial court, and found
appellant had failed to provide us with the portions
of the record necessary to resolve the assignments
of errors. Citing Knapp v. Edtivards Laboratories
(1980), 61 Ohio St.2d 197, 400 N.E.2d 384, we pre-
sumed the regularity of proceedings in the trial
court, and affirmed its judgment. In his application
for re-opening, filed November 25, 1998, appellant
asserts appellate counsel was ineffective for failing
to provide this court with an adequate record of the
proaeedings.

In Strickland v. Washington (1984), 466 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674, the United States
Supreme Court articulated a two-prong test for inef-
fective assistance of counsel, requiring an appellant
to show both that counsel's representation falls be-
low an objective standard of essential duty to his
client, and also that the substandard perfonnance
actually prejudiced the appellant's ability to receive
a fair and reliable trial. Ohio utilizes the Strickland

test, see State v. Bradley (1989), 42 Ohio St.3d 136,
538 N.E.2d 373. We apply the Strickland test to all
claims of ineffective assistanec of counsel, either
trial counsel, or appellate counsel.

*2 In his first assignment of error, appellant urges
his trial counsel was ineffective at the sexual pred-
ator hearing. In his original appeal, appellant ar-
gued the court overruled his oral motion to continue
the hearing, but this court could fmd no motion for
continuance in the record presented to us at that
time. Now appellant argues counsel was ineffective
in either failing to request a continuance, or failing
to have it properly placed in the record. Had trial
counsel secured a continuance, appellant urges he
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could have called his psychologist, Dr. Herbert
Hausman, to testify. Dr. Hausman fumished a psy-
chological report to the court. Appellaut also urges
counsel was not prepared for this hearing. Finally,
appellant argues his trial counsel stipulated to the
pre-sentence investigation repott prepared by the
probation officer, without having read the report or
asking the court for time to review it.

In response the State argues appellant has only
pointed to one fact in support of his allegation
counsel was not prepared for the hearing, that fact
being the failed attempt to call Dr. Hausman. Ap-
pellant has failed to suggest what advantage it
would have given him to present the live testimony
of Dr. Hausman. We have reviewed Dr. Hausman's
report, and it is favorable to appellant. Had trial
counsel called Dr. Hausman in person, the doctor
would have been subjected to cross-examination.
Trial counsel may well have felt the written report
would be more persuasive.

At the hearing, counsel represented he had not seen
the pre-sentence investigation report, but did not
wish to call the parole officer to testify. Comlsel
also indicated that he had discussed the matter with
appellant before concluding it was appropriate to
submit the matter to the court with the pre-sentence
investigation and the report of the psychologist as
evidence.

We have reviewed the recotd, and we find it does
not support appellant's allegations that counsel was
unprepared at the sexual predator hearing. It could
well be sound trial tactics to submit the two reports
in written form, and not by means of live witnesses.
Trial counsel fully participated in the hearing and
presented evidence on appellant's behalf. See II,

supra.

Finally, in light of our deteimination in II, inf'ra, we
fmd appellant camtot demonstrate he was preju-
diced by trial counsel's performattce.

The first assignment of error is oveiruled.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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II

In his second assignment of error, appellant urges
the trial court's decision was against the manifest
weight of the evidence. Although appellant's origin-
al appellate counsel raised this issue in the first ap-
peal, this court found the record was insufficient.
For this reason, we will address this assignment of
error on the record as it is before us now.

Appellant entered Alford pleas to ten counts of
sexually abusing children. As the State points out,
the indictments indicated soine of the offenses
began as far back as 1982 while otlters occurred as
recently as 1991. The State alleged appellant ex-
ploited the special relationships of family and
church membership in order to victimize these chil-
dren.

*3 In the pre-sentence investigation report, the pa-
role officer reviewed the statements of certain of
the alleged victims and their fatnilies. Appellant
presented the psychologist's report, and the testi-
mony of several persons who were acquainted with
appellant and did not consider him a threat to him
personally or to the community in general. Appel-
lant also presented the testimony of his wife, who
asserted appellant was not guilty of the offenses
and was not a threat to any person.

Pursuant to R.C. 2950.09, the State has the burden
to prove by clear and eonvincing evidence that the
accused is a sexual predator. The statute sets forth a
non-exclusive list of factors. Those factors include:

(a) The offender's age;

(b) The offender's prior criminal record regarding
all offenses, including, but not limited to, all sexual
offenses;

(c) The age of the victim of the sexually oriented
offense for which sentence is to be imposed;

(d) Whether the sexually oriented offense for which
sentence is to be imposed involved multiple vic-
tim s;
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(e) Whether the offender used drugs or alcohol to
impair the victim of the sexually oriented offense or
to prevent the vietim from resisting;

(f) If the offender previously has been convicted of
or pleaded guilty to any criminal offense, whether
the offender completed any sentence iinposed for
the prior offense and, if the prior offense was a sex
offense or a sexually oriented offense, whether the
offender participated in available programs for
sexual offenders;

(g) Any mental illness or mertal disability of the
offender;

(b) The nature of the offender's sexual conduct,
sexual contact, or interaction in a sexual context
with the victim of the sexually oriented offense and
whether the sexual conduct, sexual contact, or in-
teraction in a sexual context was part of a de non-
strated pattern of abuse;

(I) Whether the offender, during the commission of
the sexually oriented offense for which sentence is
to be imposed, displayed cruelty or made one or
more threats of cruelty;

(j) Any additional behavioral characteristics that
contribute to the offender's conduct.

In State v. Cook (1998), 83 Ohio St.3d 404, 700
N.E.2d 570, the Ohio Supreme Court found R.C.
2950 is remedial in nature, and not punitive. As
such, we review the assignment of error under the
civil standard of review as enunciated in C.E. Mor-
ris Company v. Foley Construction (1978), 54 Ohio
St.2d 79.

Our review of the record leads us to conclude the
trial court did not err in finding appellant should be
classified a sexual predator. Accordingly, the
second assignment of error is ovetauled.

Appellant cites us to State v. Williams (January 29,
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1999), Lake Appellate No. 97-L-191, unreported. In
this case, the 11th District Court of Appeals lteld
the community notification provisions contained in
R.C. 2950.11 are unreasonable and constitute an in-
valid exercise of police power. The Lake County
Court of Appeals found the statute is unreasonable
because it interferes with the offender's privacy
rights.

*4 In Slate v. Smith (June 30, 1999), Perry App.
No. CA-98-2, unreported, this court held the provi-
sions of R.C. 2950.11 do not violate the constitu-
tional right to privacy.

The third assignment of eiTor is overruled.

For the foregoing reasons, the judgment of the
Court of Common Pleas of Licking County, Ohio,
is affirmed.

WISE, P.J., and HOFFMAN, J., concur.

JUDGMENT ENTRY

For the reasons stated in the Memorandum-Opinion
on file, the judgment of the Court of Common Pleas
of Licking County, Ohio, is affirmed. Costs to ap-
pellant.

Ohio App. 5 Dist.,1999.
State Y. Godfrey
Not Reported in N.E,2d, 1999 WL 770253 (Ohio

App. 5 Dist.)

END OF DOCUMENT
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OPINION

WISE.

*1 Appellant Larry Godfrey appeals the decision
of the Licking County Court of Common Pleas that
denied his "Motion to Withdraw Guilty Plea and
Alternative Petition to Vacate or Set Aside Sen-
tence Pursuant to O.R.C. § 2953.21." The following
procedural history gives rise to this appeal.

On February 7, 1997, the Licking County Grand
Jury indicted appellant for fourteen counts of rape,
felonious sexual penetration and gross sexual irn-
position.FNI The grand jury issued another indict-
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ment, on February 21, 1997, charging appellant
with three counts of gross sexual penetration. rN2
Appellant entered pleas of not guilty to the charges
contained in botli indictments. At a change of plea
hearing, on October 14, 1997, appellant entered
guilty pleas to two counts of attempted felonious
sexual penetration and eight counts of gross sexual
penetration pursuant to North Carolina v. .4/ford
(1970), 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162.

FN I. Case No. 97 CR 46

FN2. Case No. 97 CR 71

On November 14, 1997, after the completion of a
pre-sentence investigation, the trial court sentenced
appellant to concurrent and consecutive terms of
imprisonment which, in the aggregate, total an in-
definite term of fifteen to thirry-eight years. Fol-
lowing the sentencing hearing, the trial court con-
ducted a hearing pursuant to R.C. 2950.09 and
found appellant to be a "sexual predator."

Appeilant filed a notice of appeal on December 12,
1997. The record transmitted by the Licking County
Clerk of Court, on January 21, 1998, included a
partial transcript entitled "Excerpts of Sentencing
Hearing." On January 22, 1998, appellate counsel
filed a motion, in the trial court, for a transcript of
proceed'utg of the sentencing hearing. 'I'he trial
court sustained appellant's motion. On June 3,
1998, appellant filed a pro se motion for
"Preparation of Complete Transcript of Proceedings
at State Expense" The state filed a memorandum
opposing appellant's pro se motion. The trial court
overruled appellant's motion on July 22, 1998.

On August 28, 1998, we issued our opinion overrul-
ing both of appellant's assignments of error.*" In
our decision, we stated that:

FN3. State v. Godfrey (Aug. 28, 1998),
Licking App. No. 97 CA 155, unreported.

[b]ecause appellant has failed to provide this
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court with those portions of the transcript neces-
sary for resolution of the assigned error, i.e., the
complete transcript of the November 14, 1997
sentencing hearing, we must presume the regular-
ity of the proceedings below and affinn, pursuant
to the directive set forth in Knapp, supra. State v.
Godfi^e,h (Aug. 28, 1998), Licking App. No. 97
CA 155, unreported, at 5.

On November 25, 1998, appellant filed an
"Application for Reopening" on the basis that he
was denied effective assistance of appellate coun-
sel. On December 23, 1998, appellant filed a
"Motion to Supplement" the application for reopen-
ing and "Motion to Supplement the Record" in
which he sought to file a complete transcript of pro-
ceedings filed in the trial court on November 28,
1999. On January 7, 1999, we granted the applica-
tion to reopen the appeal and the motion to supple-
ment the application for reopening. On February
16, 1999, the record was transmitted to this court.
The record contained a transcript of proceedings
filed in the trial court on November 28, 1998,
which was not part of the record in our initial re-
view of this matter.

*2 On July 6, 1999, appellant filed, in the trial
court, a "Motion to Withdraw Guilty Plea and Al-
ternative Petition to Vacate or Set Aside Sentence
Pursuant to O.R.C. § 2953.21," The state filed a
motion to dismiss, based on lack of jtirisdiction, on
July 14, 1999. The hial court granted the state's
niotion to dismiss on August 11, 1999. Appellant
filed his notice of appeal on August 19, 1999. On
September 2, 1999, we issued our opinion, in the
reopened appeal, and affirmed the judgment of the
trial eourt.rN4

FN4. State v. Godfrey (Sept. 2, 1999),
Licking App. No. 97 CA 155, unreported.

Appellant sets forth the following assignments of
error for our consideration.

1. THE TRIAL COURT ERRED IN DISMISS-
ING PETITIONER'S PETITION FOR POST-
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CONVICTION RELIEF FOR LACK OF JURIS-
DICTION PURSUANT TO R.C. § 2953.21 (A)(2).

11. THE TRIAL COURT ERRED IN DISMISS-
ING PETITIONER'S MOTION TO WITH-
DRAW GUILTY PLEA PURSUANT TO
CRIM.R. 32.1 FOR LACK OF JURISDICTION.

In his First Assignment of Error, appellant contends
the trial court erred when it dismissed his petition
for postconviction relief for lack of jurisdiction. We
disagree.

The language at issue, in appellant's First Assign-
ment of E Tor, is contained in R.C. 2953.21(A)(2),
which provides as follows:

(2) A petition under division (A)(1) of this sec-
tion shall be filed no later than one hundred
eighty days after the date on which the trial tran-
script is filed in the court of appeals in the direct
appeal of the judgment of conviction or adjudica-
tion or, if the direct appeal involves a sentence of
deatlt, the date on which the trial transcript is
filed in the supreme court. If no appeal is taken,
the petition shall be filed no later than one hun-
dred eighty days after the expiration of the time
for filing appeal. (Emphasis added.)

The issue presented, conceming the above cited
language, is whether the time limitation of one hun-
dred eighty days begins to run from the time of dir-
ect appeal or from the time the appeal is reopened
pursuant to App.R. 26(B). Appellant's petition for
postconviction relief is only timely if the one hun-
dred eighty day calculation is applied to the date we
reopened appellant's appeal.

In fmding appellant's petition for postconviction re-
lief untimely, the trial court relied on the language
of R.C. 2953.21(A)(2) which provides that the peti-
tion must be filed " * * * no later than one hundred
eighty days after the date on which the trial tran-
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script is filed * * * in the direct appeal of the judg-
ment of conviction or adjudication ***." The trial
court found this language clearly required appellant
to file his petiuon for postconviction relief one hun-
dred eighty days after appellant filed the partial
transcript in the direct appeal. Judgment Entry,
Aug. 11, 1999, at 2. The trial court furtlier noted
that simply because we granted appellant's motion
to reopen his appeal, this did not entitle appellant to
ignore the fact that he filed a direct appeal in this
matter on December 12, 1997.

We agree with the trial court's conclusion that a
"direct appeal" differs from a "reopened appeal." A
"direct appeal" is refetTed to as an "appeal as of
right" under App.R. 3. A "direct appeal" or "appeal
as of right" must be filed within thirty days of the
entry of judgment or order appealed. App.R. 4(A).
An application for reopening, pursuant to App.R.
26(B), is a reniedy available to a defendant in a
criminal case whereby a "direct appeal" may be re-
opened on the basis that the defendant received in-
effective assistance of appellate counsel. See
App.R. 26(B). Further, an applicant has nhtety days
from the journaliz..ation of the appellate judgment to
file an application for reopening unless the applic-
ant shows good cause for filing at a later time.

"'3 Based on the procedural differences that exist
between a "direct appeal" or "appeal as of right"
and a "reopened appeal," we find the language con-
tained in R.C. 2953.21(A)(2) does not apply to re-
opened appeals as a "reopened appeal" clearly is
different than a"direct appeal" or "appeal as of
right."

In reaclting its conclusion, the trial court cited the
case of S1are v. Price (Sept. 29, 1998), Franklin
App. No. 98AP-80, unreported. The issue in Price
was whether the filing of a delayed appeal may be
taken to indefinitely extend the period for filing a
motion for postconviction relief. 'I'he Tenth District
Court of Appeals concluded that it did not because
to hold otherwise would nullify the intent of the
General Assetnbly to place a time limitation on
postconviction actions. Id. at 2. The court noted
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that since there was no time limitation upon a mo-
tion for delayed appeal, there would be no time lim-
itation for frling a petition for postconviction relief.
Id. The court also found that it would be unreason-
able to permit a defendant who had neglected to file
a direct appeal, and subsequently brought a delayed
appeal, to be given more time to prcpare and bring
his or her postconviction petition than a defendant
who had timely prosecuted his or her direct appeal.
Id.

We find the court of appeal's reasoning, in Price,
applicable to the case sub judice. Appellant argues,
unlike with delayed appeals, a ninety-day time limit
exists for reopened appeals. Although App.R. 26(B)
contains a ninety-day time limit, it also provides
that an application to reopen may be made after the
ninety-day period for good cause. Thus, as with the
delayed appeal, theoretically, there is no time limit-
ation with a reopened appeal as long as the applic-
ant has good cause to reopen his or her appeal.
Such a result contravenes the General Asseinbly's
intent to place time limitations on petitions for
postconviction relief.

Also, to permit an appellant to calculate the one
hundred eighty day period, from the date his or her
appeal is reopened, gives that appellant more time
to prepare and bring his or her petition for postcon-
viction relief, Purther, if we were to adopt appel-
lant's reasoning, an appellant could file a petition
for postconviction relief within one hundred eigltty
days of filing his or her direct appeal and timely
file a second petition for postconviction relief one
hundred and eighty days after an application to re-
open is granted if the record is suppleinented with
another portion of the transcript.

Based on the above, we conclude it is not the filing
of a transcript that triggers the one hundred eigltt
day rule in R.C. 2953.21(A)(2), but rather the filing
of a direct appeal. Because appellant filed his direct
appeal in this matter on December 12, 1997, and
did not file his petition for postconviction relief un-
til July 6, 1999, well over the one hundred eighty
day period provided for in the statute, the trial court
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did not err when it dismissed appellant's petition for
postconviction relief for lack of jurisdiction.

*4 Appellant's First Assignment of Error is over-
ruled.

11

In his Second Assignn ent of Error, appellant main-
tains the trial court erred when it dismissed his mo-
tion to withdraw his guilty plea for lack of jurisdic-
tion. We disagree.

The trial court concluded that it did not have juris-
diction because to consider appellant's motion to
withdraw his guilty plea would be htconsistent with
our authority to review appellant's sexual predator
status. Judgment Fntry, Aug. 11, 1999, at 2. We
agree with the trial court's eonclusion. In the recent
case of State v. tFinn (Feb. 19, 1999), Montgomery
App. No. 17194, unreported, the Second District
Court of Appeals addressed this issue and ex-
plained:

Although the rule [Crim.R. 32.1] does not specify
a time limit for filing the motion, we have previ-
ously held that the filing of a notice of appeal di-
vests the trial court of jurisdiction to consider a
motion to withdraw a plea. See, State v. Haley
(July 7, 1995), Greene App. Nos. 94-CA-89,
94-CA-108, and 94-CA-109, unreported. This is
consistent with the general rule that after appeal,
trial courts retain jurisdiction over issues `not in-
consistent wittt titat of the appellate court to re-
view, affmn, modify or reverse the appealed
judgment, such as the collateral issues like con-
tempt, appointment of a receiver and injunction.'
State ex rel. Special Prosecutors v. Judges, Court
qf Common Pleas (1978), 55 Ohio St.2d 94, 97,
378 N.E.2d 162 (citation omitted). A motion to
withdraw a plea is not a collateral issue, because
it potentially directly impacts an appeal. Accord-
ingly, the trial court did not have jurisdiction
over the motion to withdraw the plea once the no-
tice of appeal was filed, and the court did not err

in failing to rule on the motion. Id at 5.
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In the matter currently before the court, we re-
opened appellant's appeal on January 7, 1999. Ap-
pellant filed his motion to withdraw his guilty plea
on July 6, 1999. Clearly, the trial eourt did not have
jurisdiction to address appellant's motion as we did
not issue our opinion, on appellant's reopened ap-
peal, until September 2, 1999. Had the trial court
permitted appellant to withdraw his guilty plea, the
assignment of error in appellant's reopened appeal
would have been moot thereby affecting our juris-
diction. Accordingly, we conclude the trial court
did not err when it concluded it lacked jurisdiction
to address appellanPs motion to withdraw his guilty
plea.

Appellant's Second Assignment of EiTor is over-
ruled.

*5 For the foregoing reasons, the judgment of the
Court of Common Pleas, Licking County, Ohio, is
hereby affirmed.

GWIN, P.J., and EDWARDS, J., concur.

JUDGMENT ENTRY

For the reasons stated in our accompanying
Memorandum-Opinion, the judgment of the Court
of Common Pleas of Licking County, Ohio is af-
fumed.

Oltio App. 5 Dist.,2000.
State v. Godfrey
Not Repotted in N.E.2d, 2000 WL 329802 (Ohio
App. 5 Dist.)

END OF DOCUMENT
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FARMER, P.J.

*1 {Q 1} On October 14, 1997, appellant, Larry
Godfrey, entered Alford pleas of guilty to two
counts of attempted felonious sexual penetration in
violation of R.C. 2923.02 and R.C. 2907.12 and
eight counts of gross sexual imposition in violation
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tion to re-open his appeal pursuant to App.R. 26.
This coutt granted the motion and re-opened appel-
lant"s appeal.

(1141 On July 6, 1999, while his re-opened appeal
was pending, appellant filed a inotion to withdraw
guilty plea or in the altetnative, postconviction re-
lief to vacate or set aside his sentence pursuant to
R.C. 2953.21. By judgment entry filed August 11,
1999, the trial court dismissed the motion/petition
for want of jurisdiction because of appellant's
pending appeal. Appellant appealed this decision
(App. No. 99 CA 95).

{¶ 5} On September 2, 1999, this court affirmed
appellant's re-opened appeal. See, Scate v. Godfrey
(September 2, 1999), Licking App. No. 97CA0155,
(Godfrey II ).

(1161 On February 28, 2000, this court affinned tl e
trial court's denial of appellant's motion/petition for
want of jurisdiction. See, State v. Godfrey
(February 28, 2000), Licking App. No. 99 CA 95,
Godfrey III ).

(17) On March 14, 2007, appellant filed a motion
to withdraw guilty plea pursuant to Crim.R. 32.1.
By judgment entry filed April 10, 2008, ttte trial
court denied appellant's motion for want of jurisdic-
tion,

of R.C. 2907.05. By judgment entry filed Novem- {¶ 8} Appellant filed an appeal and this matter is
ber 14, 1997, the trial court sentenced appellant to now before this court for consideration. Assign-
an aggregate indefmite teim of fifteen to tl»rty- ments of error are as follows:
eight years in prison, and classified him as a sexual
predator.

{¶ 2} Appellant filed an appeal (App. No.
I

97CA0155). This court affirmed appellant's case, {¶ 9} "THE TRIAL COURT ERRED IN RULING

presuming regularity in the proceedings because of THAT IT DID NOT HAVE JURISDICTION TO

the lack of a complete transcript. State v.. Godfrey CONSIDER DEFFNDANI'-APPELLANT'S MO-

(August 28, 1998), Licking App. No. 97CA0155, TION TO WITHDRAW I-IIS PLEAS PURSUANT

(Godfrey I). TO CRIMR 32.1."

(113) On November 25, 1998, appellant filed a mo-
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II

{¶ 10) "THE TRIAL COURT ERRED IN DIS-
MISSING DEP)3NDANT-APPELLANT'S MO-
TION TO WITHDRAW HIS PLEAS PURSUANT
TO CRIMR 32.1 WITIIOUT AN EVIDENTIARY
HFARING.°

I

{¶ 11 } Appellant claims the trial court erred in
denying his Crim.R. 32.1 motion to withdraw his
plea. We disagree.

{¶ 12} Crim,R. 32.1 govems witltdrawal of guilty
plea and states "[a] motion to withdraw a plea of
guilty or no contest may be made only before sen-
tence is imposed; but to correct manifest injustice
the court after sentence niay set aside the judgment
of conviction and permit the defendant to withdraw
his or her plea." The right to withdraw a plea is not
absolute and a trial court's decision on the issue is
govemed by the abuse of discretion standard.
State v. Smith (1977), 49 Ohio St.2d 261. In order
to find an abuse of discretion, we must determine
the trial court's decision was unreasonable, arbitrary
or unconscionable and not merely an error of law or
judgment. Blakernore v. Blakeinore (1983), 5 Ohio

St.3d 217.

*2 {¶ 13) In its judgment entry filed April 10,
2008, the trial court found it lacked jurisdiction to
review appellant's motion. Appellant argues the
entry is "terse" and contains insufficient reasoning.
We find the entry focuses on the single and salient
issue sub judice: Does a trial court lose jurisdiction
to entertain a Crim.R. 32.1 motion once an appel-
late court has affnmed the case?

{¶ 14} Appellant argues his motion to withdraw is
not barred by the holding in State ea rel. Speeial
Prosecutors v. Judges, Court of Common Pleas
(1978), 55 Ohio St.2d 94, 97-98, wherein the Su-
preme Court of Ohio held the following:
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jurisdiction in the trial court to maintain and de-
termine a motion to withdraw the guilty pleas sub-
sequent to an appeal and affirmance by the appcl-
late court. While Crim. R. 32.1 apparently enlarges
the power of the trial court over its judginents
without respect to the running of the court term, it
does not confer upon the trial court the power to va-
cate a judgment which has been affumed by the ap-
pellate court, for this action would affect the de-
cision of the reviewing court, which is not within
the power of the trial court to do. Thus, we find a
total and complete watit of jurisdiction by the trial
court to grant the motion to withdraw appellee's
plea of guilty and to proceed with a new trial."

{¶ 16) In support of his argument, appellant cites
the Supreme Court of Ohio's intervening ruling in
State v. Bush, 96 Ohio St.3d 235, 2002-Ohio-3993.
The syllabus states, " R.C. 2953.21 and 2953.23
[postconvietion relief statutes] do not govem a
Crim.R. 32.1 postsentence motion to withdraw a
guilty plea." In dicta at ¶ 11, Justice Cook recites
the long line of cases supporting the conclusion of
the syllabus:

{¶ 17} "Our precedent distinguishes postsentence
Crim.R. 32.1 motions from postconviction peti-
tions. See State ez rel. TS-an v. McGrath (1997), 78
Ohio St.3d 45, 47, 676 N.E.2d 108 (unanimous
court describing postconviction relief petition and
postsentence motion to withdraw a guilty pleas as
`alternative remedies'); Slate ex rel. WLWT-T<r5 v.
Leis (1997), 77 Ohio St.3d 357, 360, 673 N.E.2d
1365 (unanimous court identifying postsontence
Crim.R. 32.1 motion to witltdraw a guilty plea and
postconviction petition as separate remedies). We
have continued to recognize a Crhn.R. 32.1 post-
sentence motion to withdraw a guilty plea as a dis-
tinct avenue for relief following our decision in
Reynolds [State v. (1997), 79 Ohio St.3d 158]. See
SYate ex rel. Stovall v. Jones (2001), 91 Ohio St.3d
403, 404, 746 N.E.2d 601 (unanimous court de-
scribing a postsentence Crim.R. 32.1 motion as an
`adequate legal remed[y]'); State ex rel. Chavis v.
GrlJjin (2001), 91 Ohio St.3d 50, 51, 741 N.E.2d

{¶ 15) "Furthermore, Crim. R. 32.1 does not vest
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130 (unanimous court suininariz.ing trial court's ob- in aid of the appeal":
ligations in addressing a postsentence Crim.R. 32.1
motion); Douglas v. A4oney (1999), 85 Oliio St.3d
348, 349, 708 N.E.2d 697 (unanimous court citing
Tran in identifying postsentence motion to with-
draw a guilty plea as separate from postconviction
relief petition); State v. Ashworth (1999), 85 Ohio
St.3d 56, 70, 706 N.E.2d 1231 (discussing the oper-
ation of Crim.R. 32.1 without mentioning postcon-
viction relief statutes); Shie v. Leonar•d (1998), 84
Ohio St.3d 160, 161, 702 N.E.2d 419 (unanimous
court citing Tran for proposition that alternative
legal remedies of postconviction relief petition and
postsentence motion to withdraw a guilty plea exis-
ted). And we confirm today that otv holding in
Reynold.s continues to be narrow.°'

*3 {¶ 181 An examhtation of these cases reveals
the Crim.R. 32 .1 motions were made when there
had been no direct appeals of the underlying con-
victions. Therefore, the holding in Special Prosec-
utors has not been discussed, reversed or modified.

{¶ 191 Under any normal course of events, the lack
of any Supreme Court holdings on this narrow jur-
isdictional issue is not surprising. Generally speak-
ing, sentences pursuant to pleas were not appeal-
able until S.B. No. 2 allowed appellate review.
However, S.B. No. 2 specifically excluded appel-
late review of sentences imposed ptu•suant to uego-
tiated pleas [R.C. 2953.08(D) J. Alford pleas, such
as the one sub judice, permit appellate review of
evidentiary rulings and classifications (Alford plea
is a guilty plea with a continued claim of inno-
cence. ,Vorth Carolina v. Alford (1970), 400 U.S. 25).

11201 In this case, appellant's re-opened direct ap-
peal concluded on September 2, 1999 with an af-
firmance of the trial court's November 14, 1997
sentencing entry.

{¶ 21} We find the holding of Special Prosecutors
to be on all fours with the issue presented in this
case. Once an appellate court has affi ined a case, a
trial court's jurisdiction is limited to taking "action
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{¶ 22) "`But, the general rule is that when an ap-
peal is taken fronr the district court the latter court
is divested of jurisdiction, except to take action in
aid of the appeal, until the case is remanded to it by
the appellate court.' [7 Moore's Federal Practice (2
Ed.) 419, Paragrapli 60.30[2]]

{¶ 23) "Yet, it has been stated that the trial couit
does retain jurisdiction over issues not inconsistent
with that of the appellate court to review, affnm,
modify or reverse the appealed judgment, such as
the collateral issues like contempt, appointment of a
receiver and injunction. In re Kurtzhalz (1943), 141
Ohio St. 432; Goode v. Wiggins (1861), 12 Ohio St.
341; Fawick AirJTex Co. v. United Eleetrical Radio
& Machine Workers (1951), 90 Ohio App. 24.
However, in the instant cause, the trial court's
granting of the motion to withdraw the guilty plea
and the order to proceed with a new trial would be
inconsistent with the judgment of the Court of Ap-
peals affirming the trial court's conviction promised
upon the guilty plea. The judgment of the reviewing
court is controlling upon the lower court as to all
matters witltin the compass of the judgment. Ac-
cordingly, we find that the trial court lost its juris-
diction when the appeal was taken, and, absent a re-
mand, it did not regain jurisdiction subsequent to
the Court of Appeals' decision." Special Prosec-
utors, at 97.

{¶ 24} Upon review, we conclude the trial court
was cotrect in finding it lacked jurisdiction to en-
teitain appellant's Crim. R. 32.1 motion to with-
draw his plea.

{¶ 25) Assignment of Error I is denied.

II

{¶ 26) Based upon our decision in Assignment of
Error I, this assignment is moot.

*4 1127) The judgment of the Court of Common
Pleas of Licking County, Ol io is hereby affirmed.
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FARMER, P.J., GWIN, J. and HOFFMAN, J. con-
cur.

Ohio App. 5 Dist.,2009.
State v. Godfrey
Slip Copy, 2009 WL 818877 (Ohio App. 5 Dist.),
2009 -Ohio- 1480
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