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Explanation of why this case is not n case of public or great eeneral interest and does no
involve a substantial constitntional question

The question that Mor Mbodji suggests to this Court is whether R.C. 2935.09 was properly

followed. But that qucstiotl is irrelevant. Even if it is presumed that Mbodji's argument that it was

not properly followed are taken as t-uc it would not afTect thc outcome of this case. That is because

fhe real question that is raised in this case is whether a defendant can confer personal juri sdiction to

a court.

In Ohio, personal jurisdiction is not merely waived by failing to raise it at the very first

general appearance, but it is actually acquired by or conferred upon the court through the voluntary

appearance and subnrission of the defendant or his legal representative. The firsttime that Mhodji

raised any arguments about whether the trial court had pei-sonal jurisdiction over his case was in his

direct appeal.

The question inthis case revolves around personaljurisdietion. The law is settled that, unless

it is raised at the first opportunity, that it is acquired by or conferred npon the trial court. Becanse

that is settled law, this case does not present a question 117at merits this Court's attention.



Statement of the case and facts

Onemorning,Mbodjigotinloayellingmatchwithhiswife,KatrinaMcCall. Atsomepoint,

McCall thi-ew an iPhone at Mbodji, missing hirn.

After picking up the phone, Mbodj i started towards the door. McCall blocked the door to

keep hinl fi-om leaving. Mbodji sat down on their couch, told McCall that he was going to leave and

that lie was not going to give her phone back.

Mbodji got off the coucli as he argued with McCall over whether she was getting her phone

back. Suddenly, lie grabbed her, slamnied her down, and started throwing punches at her. Mbodji

then got up, yelled at McCall's daughter, and left.

McCall quickly tried to calm her daughter down before she went to the neighbors home to

call the police. Officer Strong responded to the call and showed up at McCall's home a few mimttes

later. McCall was upset and ag}tated. She told hinz what happened and he could see that she had

at least one bruise.

Officer Strong later spoke to Mbodji. He told Officer Strongthathe and McCall had gotten

into an argument and that it moved into a wrestling match.

Based on those facts, Mor Mbodji was foutid guilty of domestic violence after a bench trial.

He wa.s sentenced to a suspended jail sentence, fines and costs, eight months of probation, and any

trealment or counseling probation might recommend.



Argumetit against Mbodji's Proposition of Law

State's Proposition of Law

Revised Code 2935.09 must be read in con,junction with R.C. 2935.10, which was properly
followed in this case. Even if that were not true, this is an issne of personal jurisdiction which
had to be raised at the very first general appearance with the trial court.

'f hough the complaint and affidavit were filed with the clerk who subsequently issued the

warrant for his arrest, iVlbodji argues that R.C. 2935.09 and 10 were not followed and that the trial

court lacked jurisdiction. A review of the law shows that he is wrong.

Revised Codc 2935.09 was changed in 2006, apparently with the intent of liniiting private

ci tizens from being able to file an affidavit alleging crimes with clerks and, instead, requiring that

comptaints be reviewed by a judge, tnagistrate, or prosecutor. Left untouched, however, was R.C.

2935.10, which set fortll the procedure to be followed after a complaint was filed under R.C.

2935.09. That section still states that, °(13) If the offense charged is a misdemeanor ... such judge,

clerk, or magistrate may: (1) Issue a warrant for the arrest of such person ...."

Also lePt untouehed was Crini. R. 4(A)(1). 'fhat rule states, "[i]f it appears from the

complaint, or from an affidavit or affidavits filed with the conzplaint, that there is probable cause to

believe that an offense has been conrmitted, and that the defendant has committed it, a warrant for

the arrest ofthe defendant, or a stmnmons in Ileu of a warrant, shall be issued by ajudge, magistrate,

clerk of court, or oftieer of the court designated by the judge, to any law enforeement officer

authorized by law to execute or serve it."

This Court, relying on its decisions dating back to the 1970s, lias said that 2935.09 "must be

i-ead in pari rrtateYiai with R.C. 293 5.10, which prescribes the subsequent proeedure to be followed."'

t State ex re1. Boylen v. Harmon, 107 Ohio St. 3d 839, 2006-Ohio-7, 839 N.H.2d 934,116, quoting State ex

rel. S'trothers v. Tairner (1997), 79 Ohio St. 3d 272, 273, 680 N.E.2d 1238, citing State v. Holber•t (1974), 38 Ohio

St. 2d 113, 117, 311 N.E.2d 22.



"Whcn the legislature amends an existing statute, the presumption is that it is aware of [the Ohio

Supreme Court's] decisions interpreting it."2 Under that presumption, the Legislature knew that this

C.ourt had ruled that R.C. 2935.10 has to be considered in conjunction witli R.C. 2935.09. Thus, if

the Legislature wanted to remove the ability of clerks to issue warrants it should have also amended

R.C. 2935.10. IIaving failed to do so, clerlcs are still authorized to issue warrants after a private

citizen files a complaint 3

Yet even if that were not true it would not undennine Mbodji's conviction. Whether R.C.

2915.09 and 10 were properly filed deals only witliwhetherpersonal jurisdiction was confen-ed upon

the mruucipal eourt. Uulilce subject matter jurisdiction, personal jurisdiction can be waived."

Indecd, pcrsonal jurisdiction is not merely waived by failing to raise it at the very first general

appearance, but it is actually acquired by or conferred upon the court tlirough the voluntary

appearance and submission of the defendant or his legal representative.5 As the Seventh District has

stated, "it is well-established that a defendant who appears before the court and enters a not guilty

plea at arraigtmrent waives any issues of personat j m-isdiction .... "6

The first time thatMbodji has argued that the trial com-t laclcedpersonal j urisdiction overhim

was in his direct appeal. Mbodji, therefore, waived any issues relating to personal jurisdiction when

he did not raise it with ttre trial court. As such, even if R.C. 2935.09 and 10 were not properly

followed, lie confen-ed jurisdiction to the court.

ZStaCe v. Hassler, 115 Oliio St. 3d 322, 2007-Ohio-4947, 875 N.E.2d 46, ¶ 16

3See State v. Bakar, h" Dist. Nos. C080157 & C080159, 2009-Ohio-4188, ¶ 54.

ASeeFox v. Satori Corp. (1976), 48 Ohio St. 2d 236, 358 N_E.2d 536.

5See Matyhew v. Yova (1984), 11 Ohio St. 3d 154, 156, 464 N.E.2d 538.

6State v. Smith, 7°i Dist. No. 05MA219, 2007-Ohio-3182, ¶ 22.



Conclusion

The issue in this case is not whether R.C. 2935.09 was followed. The question is whether

the trial court had personal jurisdiction over Mbodji. Since Mbodji did not raise this issue until

his direct appeal, the trial court had personal jmisdiction.

Because this case can be resolved using settled law, this Court should decline jutisdiction

over this matter.

Respectfully,

Joseph T. D^0^2084P
Prosecutin^Pttor ¢y

Scott M. fleenq(n,^0075734P
Assistant Prosecuting Attoi-ney
230 East Ninth Street, Suite 4000
Cincinnati, Ohio 45202
Phone: 946-3227
Attonieys for Plaintiff-Appellee
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