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1. Introduction to the Case and Issues

Appellee William Davis was convicted of multiple sexual crimes against two young

girls. He is serving a life sentence. At trial, the State called Appellee's wife to testify as to

the content of taped conversations she had with Appellee while he was detained in the

county jail. She testified as to those conversations, but did not testify that Appellee

committed the crimes; on the contrary, she testified Appellee did not commit the crimes.

Because the trial court did not determine her competency to testify under Evid.R. 601(B),

and where Appellee did not object to the trial court's error, the appellate court found the

error to be plain error and reversed Appellee's convictions. The appellate opinion does not

perform any analysis as to the impact Appellee's spouse's testimony had on the

proceedings nor does it determine whether the testimony changed the outcome at trial.

By failing to engage in any analysis of the testimony, the Eighth District Court of

Appeals determined that a trial court's failure to inform a witness that she could assert

spousal privilege in lieu of testifying is per se reversible error. By doing so, the appellate

court created a new standard of law, one not recognized by this or any other appellate

court that now equates error in informing a spouse as to testimonial privilege under Evid.R.

601(B) to structural error that warrants automatic reversal. This Court, and others, have

applied a plain error analysis where a court fails to determine the competency of a

testifying spouse under Evid.R. 601(B).

Not only did the appellate court create a new rule of law in opposition to this Court's

clear precedent, it changed the standard of plain error review under Crim.R. 52. This is

troublesome to litigants where Crim.R. 52's requirements have long been interpreted to
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require a two-part analysis, first, error is noticed, and second, the effect of the error upon

the outcome is to be determined. However, the Eighth District has employed a per se rule

of reversal upon noticing plain error, truncating longstanding precedent from this Court

that a reversal based upon plain error is done only where the error affected substantial

rights and where that error affected the outconie of the proceedings.

The State asks that this Court adopt its Propositions of Law, which read:

Proposition of Law I

Where no objection is made to spousal testimony, a court's failure to inform the
spouse of competency under Evid.R. 601 is not structural error requiring reversal
but may be noticed as plain error.

Proposition of Law II

The plain error standard of review requires a reviewing court to 1) notice
unobjected to and unrecognized error at trial, and 2) determine that, but for the
error the outcome at trial would be different.

The State asks that this Court adopt these Propositions of Law in order to instruct

appellate courts in Ohio that a trial court's failure to determine spousal competency to

testify under Evid.R. 601(B) and where no objection is lodged, such error is not structural

error requiring immediate reversal but is to be analyzed under the plain error standard of

review. Further, pursuant to Crim.R. 52, such error never requires per se reversal.

11. Statement of the Case and Facts

Appellee was found guilty of 8 counts of rape of child under the age of thirteen in

violation of R.C. 2907.02(A)(1)(b), nineteen counts of rape with force in violation of R.C.

2907.02(A)(2), one count of rape under age of ten with force in violation of R.C.

2907.02(A)(2), and three counts of Gross Sexual Imposition in violation of R.C.
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2907.05(A)(4). He was sentenced to life imprisonment for the prolonged period of sexual

abuse of his victims, identified herein as D.S. and D.T.

According to Appellee's victim, herein D.S., Appellee began penetrating her vagina at

age 9. (Tr. 304) Her mother noticed blood in the child's underwear at that time. (Tr. 554)

Appellee engaged in vaginal intercourse with his niece from that time until she was in her

teens. (Tr. 366-432) D.S. testified to specific sexual acts performed on her by Appellee

when she would stay at his and his wife's home. (Id.) She testified as to the location and

manner of the rapes she endured, giving detail as to events, noting several instances where

Appellee would ejaculate on her and then tell her to clean it up. (Tr. 373, 383, 393, 397) At

trial, D.S. itemized the rapes in excruciating detail; noting eighteen separate vaginal rapes.

(Tr. 304-426) While Appellee was molesting D.S., Appellee began grooming his younger

niece, hereinafter referred to as D.T., by feeling D.T.'s chest. (Tr. 506-28)

In addition to the direct evidence from D.S. and the corroborating evidence from her

family members, the State presented the testimony of Appellee's spouse, Alberta Davis.

Mrs. Davis was on both the State's and Defense's witness lists. The trial court did not

advise Mrs. Davis as to any privilege that she had as to her testimony.

Mrs. Davis testimony consisted of her address, her familial relationship with

Appellee and the victims, and her feelings for her family. (Tr. 579-81) She testified she

became aware of the rape allegations on September 29th, 2006, learning from her sister

Shelia. (Tr. 582) Mrs. Davis stated that she was devastated, that she was hurt, and that she

didn't believe the allegations. (Tr. 584-85) She spoke with Appellee and he denied the

allegations. (Tr. 588) Mrs. Davis stated that she learned more of the allegations before she
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moved to Columbus, Ohio. (Tr. 589-90) She stated that Appellee left his job in Cleveland

and was unemployed in Columbus. (Tr. 597)

Mrs. Davis testified that she wanted to discuss the allegations of abuse with D.S. and

D.T., but decided not to. (Tr. 608-09) She stated that she wanted to ask D.S. why she didn't

come forward to her about the allegations. (Tr. 609) She identified a letter that D.S. had

written her. (Tr. 610-12) Mrs. Davis was then asked about phone conversations she had

with Appellee while Appellee was in county jail. (Tr. 615-29) There was no objection to this

line of questioning. (Tr. 621) Portions of the taped conversations were played, specifically

as to conversation about Mrs. Davis trying to tape record D.S. at the suggestion of Appellee.

(Tr. 615, 618) Mrs. Davis also testified to a recorded conversation that she told Appellee

that they could live together and never be around children and that he could get a job

where he wouldn't have to be around children. (Tr. 623-25) Mrs. Davis admitted that in

one of the conversations Appellee stated that someone should "whip D.S.'s ass." (Tr. 628-

29) Mrs. Davis was given the chance to explain the statements from the phone

conversations. (TR. 615-29, passim)

When questioned by Appellee's counsel, Mrs. Davis explained that there was always

more than one child in the house when they stayed over. (Tr. 634-36) She denied ever

seeing Appellee act in a sexually inappropriate manner with any family member. (Tr. 630-

33, 636)

In its opinion reversing the case, the Eighth District Court of Appeals noted that the

trial court did not determine whether Mrs. Davis was competent to testif'y under Evid.R.

601(B). State v. Davis, Cuyahoga App. No. 91324, 2009-Ohio-5217, at ¶28. The State does

not dispute this error. Although the appellate court noted in its opinion that Mrs. Davis,
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°[T]estified that she had no direct knowledge of the allegations and made several

inconsistent statements about whether she believed defendant committed the offenses," it

failed to state the effect this testimony had on the outcome at trial. Id., at ¶ 29. The

appellate court simply found that the failure to advise Mrs. Davis under Evid.R. 601(B) of

privilege amounted to plain error. In doing so, the appellate court simply cited this Court's

opinions in State v. Brown, 115 Ohio St.3d 55, 67, 2007-Ohio-4837 and State v. Adanison

(1995), 72 Ohio St.3d 431 and declared that, "where a trial court fails to instruct a wiLness

as to spousal competency the trial court has committed reversible error." Davis, 2009-

Ohio-5217, at ¶28. The appellate court determined that it had no choice but to reverse the

judgment of conviction in this case based upon its reading of this Court's precedent. Id., at

130.

III. Law and Argument

A. The Failure Of A Trial Court To Determine A Spouse's Competency To Testify tlnder
Evid.R. 601(B) Is Not Structural Error WarrantingAutomatic Reversal.

Proposition of Law I:

Where no objection is made to spousal testimony, a court's failure to inform
the spouse of competency under Evid.R. 601 is not structural error requir•ing
reversal but may be noticed as plain error.

The appellate court sua sponte raised the issue of whether the testimony of the

Appellee's spouse resulted in error where the trial court did not advise her of a potential

spousal privilege. First, the opinion identifies an error where the trial court did not inform

Appellee's spouse that she may elect to testify or not pursuant to Evid.R. 601(B). It cited

this Court's opinions, State v. Brown, 115 Ohio St.3d 55, 67, 2007-Ohio-4837 and State v.

Adamson, 72 Ohio St.3d 431, 1995-Ohio-199, to determine the failure to advise the witness

was error. Davis, 2009-Ohio-5217, at ¶28.
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The appellate court's analysis of the effect of the error under Crim.R. 52 ends there;

the Court does not analyze the impact the testimony had on the outcome of trial or the

outcome of the proceedings. As such, the court did not conduct an analysis of the error

under Crim.R. 52; rather, it equated the error to structural error that required reversal of

the convictions. This holding would apply to each and every case in which a witness was

not advised of privilege under Evid.R. 601(B). This finding of structural error is in direct

opposition to the precedents of this Court in which it has determined that where a trial

court fails to determine the competency of a spouse under Evid.R. 601(B), the error rnay be

noticed as plain error.

Evid.R. 601(A) provides that every person is competent to be a witness, subject to

certain exceptions. Evid.R. 601(B) details one of those exceptions as being:

(B) A spouse testifying against the other spouse charged with a crime except
when either of the following applies:

(1) a crime against the testifying spouse or a child of either spouse is
charged;

(2) the testifying spouse elects to testify.

This Court has held that pursuant to this rule a trial court "*** must make an affirmative

determination on the record that the spouse has elected to testify." State v. Adamson

(1995), 72 Ohio St.3d 431, 650 N.E.2d 875, syllabus. However, this Court did not mandate

that where no objection is made to the testimony or procedure when a trial court fails to

deterinine a spouse's competency, such error would mandate reversal of a trial by a

reviewing court. Rather, this court applied the plain error standard of review.

The plain error standard of review was applied to an Evid.R. 601(B) error first in

Adamson and then more recently in Brown. In Adamson, this Court applied plain error
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analysis to determine the effect of the spouse's testimony on the outcome of the

proceedings. Specifically, this Court quoted State v. Moreland (1990), 50 Oliio St.3d 58, 62,

552 N.E.2d 894, 899, "Plain error does not exist unless it can be said that but for the error,

the outcome of the trial would clearly have been otherwise." Adamson, 71 Ohio St.3d, at

434-45.

In Adamson, this Court determined that under the facts of the case, the testimony of

the spouse negated Adamson's defense in material respect and found that because of the

import of the spousal testimony, reversal was warranted. Id. Unlike that decision in

which an analysis and review of the effect of the witnesses testimony was conducted, the

F,ighth District Court of Appeals created a rule of law that mandates per se, auton atic

reversal.

When later confronted with a trial court's failure to advise a testifying spouse of

privilege in Brown, supra, this Court again performed a plain error analysis. In Brown, the

defendant alleged he suffered ineffective assistance of counsel, arguing counsel did not

ascertain whether or not a witness was married to the defendant, preventing the witness

from having the option to testify. After noting error, this Court analyzed the importance

and impact of the alleged spouse's testimony and reasoned that:

The importance of Wright's [the alleged spouse] testimony to the case
against Brown cannot be overstated. Wright is the only one who observed
the events of that night. Without her testimony, there would be no firsthand
account of Brown's role in the deaths of Toeran and Roan. The fact that she
was not properly found competent to testify severely undermines
confidence in the jury's verdict because it calls into question whether,
in the absence of her testimony, the jury still would have found Brown
guilty of the aggravated-murder charge and thus death-eligible."

Id., at ¶ 64. (Gmphasis added.)
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In reviewing the respective spouses's testimony in Adamson and Brown, it is readily

apparent that the testimony was used to prove an element of the case against the

defendant or to negate the proposed defense. It is apparent that this Court was concerned

with the validity of the verdicts in the absence of the spousal testimony that was critical to

the verdicts in those cases. But, when reviewing Mrs. Davis's testimony in this case, it is

not apparent that the testimony was critical to the jury's verdict, especially when it is

apparent that Mrs. Davis's testimony that was damaging to Appellee, the recorded jail

conversations, would have been brought before the jury by the State through other

witnesses.

In this case, the opinion reversing Appellee's convictions is void of analysis of Mrs.

Davis's testimony in relation to the effect it had on his convictions. The opinion fails to

make any connection between Mrs. Davis' testimony and the verdicts. Although the

opinion details some of the testimony presented, it does not address the importance or

impact of the testimony on the verdict. The taped conversations of Appellee and his wife

that contain the evidence the prosecution relied upon to support Appellee's guilt, e.g., his

attempt to manipulate victims's testimony would be admissible regardless of whether or

not Mrs. Davis testified. The remainder of her testimony should not be considered crucial

or material to the determination of guilt eventually made by the jury. Significantly, the

appellate court noted that Mrs. Davis, "testified that she had no direct knowledge of the

allegations and made several inconsistent statements about whether she believed

defendant committed the offenses." Davis, 2009-Ohio-91324, at ¶ 29. Moreover, her

testimony refuted the victims's testimony where Mrs. Davis denied that Appellee ever
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acted in any sexually inappropriate ways and where Mrs. Davis detailed that when D.S. was

sleeping over her home, she was never there without other children present.

Unlike the spousal testimony at issue in Adamson and Brown relied upon by the

State in presenting its cases, the proverbial "smoking gun" evidence; Mrs. Davis's testimony

was of no such character. In this case, that type of evidence came directly from the victim.

An examination of the entire record disregarding those portions of Mrs. Davis's testimony

that would not have otherwise been admitted had she exercised her privilege not to testify,

reveals that the victims's testimony was sufficient to sustain the conviction, especially

where the testimony was corroborated by others. Further the taped conversations that

went to Appellee's actions after the case had been brought would have been admissible.

Mrs. Davis' testimony in this matter was simply not critical to the verdicts as found by the

jury. It was not eyewitness testimony to any of the crimes; it was not the only evidence

presented of Appellee's guilt; and it did not serve to negate Appellee's defense. If anything,

Mrs. Davis' testimony aided Appellee's defense in this case where she denied the rapes

occurred, provided testimony that D.S. was never alone with Appellee, and stated that she

had never witnessed Appellee act in a sexually inappropriate matter with any member of

her family.

In examining other courts' treatment of this Court's holdings in Brown and Adamson,

it is clear that no other appellate district has created a per se rule of reversal where a

spouse's competency to testify was not properly determined by the trial court. Rather, a

full and complete plain error analysis has been conducted. In City of Mason v. Molirlari,

Warren App. No. 06-TRC-00104, 2007-Ohio-5395, the court held that plain error only

occurred if the spousal testimony would have changed the outcome of the case. Id., at ¶ 4.
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That court recognized that an application of the plain error doctrine did not end after

finding error, but continued in order to determine whether or not an analysis of whether

the error was harmless must be taken. In State v. Knox (Jun. 24, 1997), Franklin App. No.

96APA09-1265, the court found that, "Even assuming, however, that the references to

defendant's wife were improper, such error was harmless where it is highly probable that

the evidence did not contribute to defendant's conviction." The Tenth District Court of

Appeals also found in State v. Hodge, Franklin App. No. 04AP-294, 2004-Ohio-6980, at ¶s 8-

9, that regardless of whether the spouse was competent to testify, the testimony did not

affect the outcome at trial and was not plain error.

The Eight District Court of Appeals is unique in its treatment of this Court's

precedent in Adamson and Brown, as it did not conduct a plain error analysis to determine

the effect of the spousal testimony upon the verdict. When the record at trial is examined

without Mrs. Davis's trial testimony, confidence in the verdict in this case is in no way

compromised or undermined. Accordingly, had the appellate court not created a per se

rule of reversal, but employed the plain error analysis in accord witli this Court's precedent

and the practice of other appellate districts, it would not have grounds to reverse this

matter. Because of this, the State asks that this Court adopt its first proposition of law,

reverse the Court of Appeals, and remand for consider the remaining assignments of error.
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B. The Appellate Decision Truncates Longstanding Precedent and Creates a New
Standard of Review of Plain Error Under Crim.R. 52

Proposition of Law 11:

The plain error standard requires a reviewing court to 1) notice
unrecognized error, and 2) determine that, but for the error, the outcome at
trial would be different.

In this case, the appellate court truncated the plain error rule, finding that because

this Court has held that the testimony of a spouse given without a trial court determining

the spouse's competency could be reversible error, any such error becomes structural

error. This Court has not so held and the appellate court has misread both Crim.R. 52 and

this Court's precedent in order to create a new, truncated plain error analysis under

Crim.R. 52. In the Eight District, plain error has now become structural error. Crim.R. 52

defines unobjected to error as being:

A) Harmless error
Any error, defect, irregularity, or variance which does not affect substantial
rights shall be disregarded.

(B) Plain error
Plain errors or defects affecting substantial rights may be noticed although
they were not brought to the attention of the court.

This Court explained Crim.R. 52 and the procedure an appellate court is to take when

noticing error:

Thus, Crim.R. 52(A) sets forth two requirements that must be satisfied before
a reviewing court may correct an alleged error. First, the reviewing court
must determine whether there was an "error" i.e., a "[d]eviation from a legal
rule." United States v. Olano (1993), 507 U.S. 725, 732-733, 113 S.Ct. 1770,
123 L.Ed.2d 508. Second, the reviewing court must engage in a specific
analysis of the trial court record-a so-called "harmless error" inquiry-to
determine whether the error "affect[ed] substantial rights" of the criminal
defendant. This language has been interpreted to "mean[ ] that the error
must have been prejudicial: It must have affected the outcome of the [trial]
court proceedings." (Emphasis added.) Id. at 734, 113 S.Ct. 1770, 123 L.Ed.2d

508.
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State v. Fisher, 99 Ohio St.3d 127, 789 N.E.2d 222, 2003-Ohio-2761, at ¶7.

In implementing plain error analysis, this Court has stated:

Plain error does not exist unless it can be said that but for the error, the
outcome of the trial would clearly have been otherwise.

State v. Moreland (1990), 50 Ohio St.3d 58, 62, 552 N.E.2d 894, 899 (Citing, State v. Long
(1978), 53 Ohio St.2d 91, 7 0.0.3d 178, 372 N.E.2d 804, paragraph two of the syllabus;
State v. Greer (1988), 39 Ohio St.3d 236, 252, 530 N.E.2d 382, 401.)

The appellate court sua sponte identified unobjected to and unnoticed error in this

case where Mrs. Davis was not advised of privilege in accord with Evid.R. 601. After noting

the error, the court's analysis under Crim.R. 52 ends. It did not analyze the impact the

testimony had on the outcome of trial or determine whether or not Appellee was

prejudiced by the error. It simply reversed the matter and has thus changed the starrdard

of review of plain error. This change stands in direct opposition to the analysis employed

by this Court in both Adamson and Brown, cases directly cited as authority in the appellate

court's opinion in this case. In contrast to the opinion in this case, such truncation of the

plain error analysis has not been made by other courts following Adomson or Brown. The

law from this Court is clear; under Crim.R. 52, a reversal for plain error requires both a

finding of unnoticed and unobjected to error and a finding that the error affected the

outcome of trial.

In this matter, the appellate opinion rejected that analysis and truncated the rule,

eliminating harmless error. This error is multiplied, especially where the testimony that

was not admissible is not direct evidence of the crime, nor was it the only evidence

negating a defense. Rather, the testimony from Mrs. Davis that was admitted in error was

favorable to Appellee. Because plain error can now be found in the Eighth Appellate
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District without regard to the impact the error had on a trial's outcome, the State asks that

this Court reverse the appellate decision in this matter and remand for consideration for

Appellee's remaining assignments of error.

IV. Conclusion

At trial in this matter, the Court failed to advise Appellee's spouse of testimonial

privilege. Appellee did not object to the Court's failure to notify the witness of privilege. By

reversing the verdicts in this case and by declaring the error to be plain error, the appellate

court has created a new rule of law that such error under Evid.R. 601(B) is per se

reversible error. This rule of law is in contravention of this Court's precedent that applies a

plain error analysis, Moreover, the appellate court, by simply declaring the error to be

plain error without any analysis under Crim.R. 52 as to the materiality of the errant

testimony upon the verdicts, has created a second precedential rule, truncating the plain

error standard and finding plain error without any finding that the error effected a

substantial right or that it affected the outcome at trial. Because the opinion in this matter

has set forth two aberrant standards of law, both in contrast to established precedent from

this Court, the State asks that this Court adopt its Propositions of Law, reverse the appellate

court's opinion, and remand for consideration of Appellee's remaining assignments of

error.

Respectfully submitted,
WILLIAM D. MASON
CUYAH04'rA-tOUNTY PROSECUTOR

BY:
.ALLAN REGAS (0067336)

Assistant Prosecuting Attorney
1200 Ontario Street, 9th Floor
Cleveland, Ohio 44113
216.443.7800
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JFlML:S J. SWEDNLY, J.:

Defendant-appellant, William N. Davis (°defendant"), appeals his

convictions for multipte sex offenses. After reviewing the facts of the case arrd

pertinent law, we reverse and renzand for a new trial.

pn Septembei-17, 2007, defendant w,,rs charged with 31 cowits of rape and

gross sexual iniposition involving his two nieces, D.T.1' and D.T.2. According to

D.T.I, defendant sexually molested her from 1999, Nvhen she was nine years o1d,

initil 2005, wlien she was 15 years old. According to D.T.2, defendant began to

molest her in 2006 when she was eiglit or nine years oltl.

These allegations came to ligllt in t:he fall oi' 2006, when D.T.1 told her•

moi:her• t.hat defendant had sexually abused her for six years. A subsequent

investigation led to defendant's inclictment.. On February 20, 2008, a 12-person

jury was impaneled without alternates, and court was adjourned. When cotn•t.

re-corwened the next day, February 21, 2008, Juror 6 to1r1 the court tllat she was

the victim of a domestic violence assault earlier that week, and again the

previous night, and was tr•eated for injtn•ies. She felt that she was unable to

comptete hei• service because of the sti-ess of the incident.

'The parties are referred to herein by their initials or title in accordance with
Lliis Court's established policy regarding non-disclosure of identities of juveniles.

,.u!J C" 54
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The prosecution moved the court to dischat-ge Juror 6 pursuant to B.C..

2945.36, stating that it was prepared to go forward with the case if clefendant

agrced to tt•y it to a jury of' 11. Defendant indicated that lie had no objection to

discharging Juror 6 and goingforward with 11. jurors. 'I'he court then expressed

concern about proceeding because if the case ran into the follolving week, t:here

was a possibility of running out of jui•m•s. Specifically, the court stated the

following:

"Chat is Che concern of the Cow•t because I tlon't want this case noi: to be

prosecnt.ecl because of running out of jurors. Ancl we can certainly <nticipate

since we (lon'L have alternates because we went through our entire venire

.vestorday and %^e :aee clown to I I if we esciose jtn-or nnmber (;, ancl Lhen if any

one of otn• jarors cannot be pI•esent Monday fot- any reason, I would anticipate -

I clon't know, I'm just gt.tessing - speculating, that. you Wrould then move the

Cocn•L to disniiss this case, to mistry this case and have yow' client discha•ged

from all of the counts against him.

"Since we can anticipate thai: there - that if there`s any additional

probleirns we are ininue jorors. I clon't know t1iaL 1'rn so wiliing to proeeecl with

11 jurors instead of 12."

7
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The court then asked defense counsel whether, if Juror 6 was discharged,

he would agree to the entire jury being dischai•ged withont prejudice to the

prosecution under R.C. 2995.36. Defense cocrosel objected.

The court then excused Juror 6 from jury service under R.C- 2945.36(A).

Next, the court discharge<I the remaining jury with no prejuciice to the State

pursuant to R.C. 2945.36 ancl 29d5.29. `fhe courtrescheduled the trial for March

3, 2008 A seconcl jury was sworn in, and on Nlarch 7, 2008, this jury founcl

defendant guilty of six counts of rape of'a child under 13 years of age in violation

of 12..C- 2907.02(A)(1)(b); 13 coiints of rape by force in violation of R.C.

2907.02(A)(2); one count of gross sexu;il imposition by focce in vioJation of R.C.

2907.05(!-a)(1); ancl t.hrec counis o('gross sexu;ll imposition of n child uncler 13

years of age in violation of R.C..2907.05(A)(4). On March 7.2, 2008, the court

sentenced defendant to life in prison.

Defendant now appeals, raisingthree assignments of error for ow, review:

I. The defendant ^v,as twice put in jeopardy for the sanle offenses contrary

to the Fifth Amendineni: to the U.S, Constitution and Article 1, Section 10 of the

Ohio Constitution when after jeoi,rircly having attached, the cow-t denieci

appellant's request to ti-y his case to a jury of eteven, dismissed the sworn panel,

and impanelled [sic] a second jury.

!u[L^ U ^j ir
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"II. The appellant was denied a fair trial when evidence was adniitted

that appellant had a general propensity to molest young females when lie was

on trial for rape and GSl of two of his nieces.

"111. Al7pellant was prejudiced by ineffective assistance of counse.["

Pursuant to the Double Jeopardy Clauses of the U.S. and Ohio

Constitutions, no person shall be put in jeopardy twice for the sanic criiue. li ifth

Ameudment to the U.S. Constitutiorr, Article 1, Section 10 of the Ohio

Constitution. "bVhere a criminal defendant has invoked the riglit to a trial by

jury, jeopardy does not attach so as to precl ucle subsequent criminal proceedings

mtil the jury is impaneled and sworn. [I]nsofar as the Double Jeopardy

C'lause preclucles successive criminal prosecutions, the proscriptimi is aaainst a

secon.cl crim-i.rta.l trial after jeopardy lias at.tached in a first criatimcr.l triad.22 State

u. Cast.a/:son. (1996), 76 Ohio St.3d 425, 435 (emphasis in original).

Unce jeoharcly has attached, the issue of whether there can be a

subsequent prosecution after a mistrial has been declared depends on whether

a retrial ('alls Within an esception to the Constitutional bar of double jeopardy.

^1n cases where ;i mistrial has been declared without the defendant's request oi,

consent, double jeopardy wiIl not bar a retaial if (1) there was a manifest

necessity or a high clegree ofnecessity for ordering a mistrial, or (2) the ends of

publicjustice woulcl otherwise be def.'eatecl.° Cityof Clevelczncd u. Wade (Aug. 10,

^ r:M J C b !
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2000), Cuyahoga App. No. 76652, citing Sidraey v. Ltittle (1997), 119 Ohio App.3d

193, 1.96-97. "An order of the trial juclge decaaring a mistrial dtu•ing the cowrse

of a criminal 1rial, on motion of the State is error and contrary to law,

constituting a failure to esercise sound discretion, where, taking all the

circuwnstanees uncler consideration, there is no manifest necessity for the

mistrial, no extraordinary and striking circumstances and no end of public

justice ser-ved by a rnistrial, and wliere the judge has not made a scrupulous

search for alternatives to cteal cvith the problem." Id., citing Sta.te U. Sc(anu:clt

(1979), 65 Ohio App.2d 239, 244-45.

Revised Code 29,15.29 govei-ns the coi.rt's cotirse of action when jurors

hecome unmbEe to perform c(ut.ies: °lf. before lhe conclusion of the trial. :a jcn-or

becomes siclc, or for other reason is unable to perform his duty, the court may

order him to be discharged. ln that case, if alternate jurors have been selected,

one of them shall be designated to take the place of the juror so discharged. lf,

after all alternate jurors have been inade regular jurors, a juror becomes too

incapacitated to perform his dttty, and bas been discharged by the cocrrt, a new

juror may be swo-n zind the 1:ria1 begin anew, or t.he iurv mav be dischari=ed and

a new iury therr or thereafter imuaneled." (Gniphasis added.) Additionally, R.C.

2945.36 states that a"trial court may discharge a jury without prejuclice to the

prosecution: (A) For the sickness or corruption of a jtu-or or other accident or

ui ..j '
saLl: ^ J;, !'o cJ L t7 ^;
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calarnity; The reason for suctr discharge shall be entered on the journal."

A trial court is vested with broad discretion in deciding rvhetller to grant

or deny a mistrial. State u. Sage (1.987), 31 Ohio St.3d 173. 7'he instant case

presents a unique set of facts in that defendant, the State, and the cocn't all

agreed ttiat Juror 6 should be discharged. However-, defendant dici not agr•ee

that, pursuant to R.C. 2945.36, the coiu't, shoulct dischat•ge the entire jury anct

start anew. Rather, defendant argues on appeal that he had an unequivocal

constitutional i-ight to proceed with 11 jurors, and that the cocu't's declaring a

mistrial was neither manifestly necessary nor imperative.

As support for his proposition that lie was entitled to proceed with 11

jcrnrs. tlefendrrnt cites Stcr(e p_ I3ner (1.931), 103 Ohio SI.. 58-5. I)efenrl,ini

misreads the case law. 73crer, stands for ttre proposition that a criminal

defendants right to trial by jcu'y n^ay be waivecl. At the time 13cr.er was decided,.

a jury was composed of 7.2 men, and toda,y, Crim.R. 23(13) st<ates tl^at "[iJn felony

cases juries sliall consist of twelve." The Ohio Supreme Cow't held that "this

right may be waived, and accused persons may, LNLith the ,1uurovnl of the court,

consent to he tried by a jury composed of less than twelve rnen." M. at

paragniph two of syllabus (emphasis added). 'I'hus, Bcrer concludes that a case

nrea^, go forward tivitli .1.1. jurors; nothing in Oliio jurisprudence concludes that a

case rra+cst go forward with 11 jurors. Althougli'rn the instant case defendant and

`^'^1`;v^^ rG7^^9cU_'•.
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the State consentecl to the 11-person jury, they did not.have couri: approval. See,

also, U.S. u. Rccnaos (CA. 6, 1988), 861 F.2d 161,466 (holding that the"decision

to eacuse a juror, and to coutinue with eteven remaining rnembers of the jtiry,

purstrant to the dictates of (Fed.] Rule 23(b), tras within the soun(I discretion of

the trial cocrt").

We now turn to wlletller there was a manifest need to try the case before

a second jury. According to the record, the court i'otrnd that: clischarging Juror

6 left 11 jw•ors to hear the case; tliere %vere no alternate jurors because the

parties used al l their jurorchallenges; the jurors were on their second to last clay

of service, and at least two people stated they would not be able to serve into the

nezi: kveek; t;lre State srnt:icip;ite^d restin ^ i(s cr+se A'lonrta}, of the following weelc;

and if additional jw'ors hacl i:o be disohargedi defense counsel may move for a

mistrial.

Taking R.C. 2945.36 into consideration, the court made the following

findings:

"Specifically, with respect to 2995.36 for what cause a jury may be

discharged, the tei>rl cour'1; mtty disch,irge zl jury tvithout prejudice to the

prosecution, Subsection A. for• the sickness or corruption of a juror, or other

accident or calamity.

y L, I ;i :; ^' i, .D C. J 2" 7 0
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"'1'his qualified. l..ast night,[Juror 6] was assaulted. She was knockeci

down. She hit her head. She was taken by anibulance to a hospital.

'^She testified as to feeling poorly wii:h an unsolicited - that was an

unsolicited eesponse.

"1 would certainly considei• being the victim of this type of an assault,

especially since it seenied to be so troubling to her that it happeneci in a public

place to qualify as a calamity.

"7'he fact thal, she was tres.itecl with emergency care, taken to a hospital,

is suff'ering pain and doesn't xvish to be here qualified uncler 2945.36(A) as a

reason that this Court may chscliarg'e a-juty witllout prejudice to the

prnsecuiion..

ln reviewing the facts of the jury discharge in light of the statutory and

case law ecnToculding double jeopardy, we cannot say that the cow't aiused its

cliscretion in cletern7ining there was a manifest necessity for a second jcn-y. By

declaring a mistrial at an early stage of the proceedings, the coui-t attempted to

thw,art the possibi,lity of a mistrial after evidence had been presentecl and

testiiuony givi^.n. In the instant case, opening statements were not yet nride,

and the risk of proceecling with 11 juroi-s and no alternates outweighed any

possible pI'ejudice to defendant by impaneling another jury.

13
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Admittedly, whether to discharge the jw-y is a close call under thefacts of

this case. However, "[wIhen applying the abuse of' ctiscretion standard, a

reviewing court is not free to merely substitute its judgment f'or that of the trial

cow•t." In reJane Doe ] (1991), 57 Oh io St.:3d 7 35, 137-35. '1'he trial cotn-t acted

within its discretion by discharging the jury; t.herefore, aouble jeopardy does not

bar defenctant's retrial.

Accordingly, defendant's first assignment of error is overruled.

Sua sponte, we raise the issue of whether defendant's wife, Alberta

Patricia Davis, chose to testify voluntarily at trial. Evid.R. 601.(B) states that a

person is incompetent to be a witness testifying against his or her spouse,

nnless. ini:er alia, he or she elect:s tn I'.estifv. ln Stole i,. 73r,o11n. 115 Oliio Si:.$d

55, 67, 2007-Ohio-4837, the Ohio Supreme Cocirt held the following: "Once it

has becn determined that a witness is married to the defendant, the trial com-t

must instruct the witness on spousal competency and make a fincling on the

record that he or she voluntarily chose to testif'y. .P'ailure to do so oonstitutes

reversible plain error." See, also, Sical.e u. AcGccm.son (1995), 72 Ohio St.3d 431,

439 {holding that nrider Evid. R.. 601(13), "a spouse remains incontpetent to testify

until she makes a deliberate choice to testify, with knowledge of her right to

refuse. ***[T]he judge must take an active role in determining competency,

and make an affirmative determination on the record that the spouse has elected

iL'L'I- U t^u272
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-10-

to testify. Just because a spouse responds to a subpoena and appears on t.he

witness stand does not mean that she has elected to testify.")

1n the instant case, the defendant's wife testified on behalf of the State

;:Igainst defendant. S11e testified that she had no direct knowledge of the

allegations and made several inconsistent statements about whether she

believed defendant conimitted the offenses. Eventually, the eocu•t permitted the

State to ask defendant's wife leadingquestions in its case-in-chief under Evid.R.

611(C), which allows leading qtiiestions on cli rectexainination when "a pGurty calls

a hostile witness, an eidverse party, oi• a witness identified Gvith an adverse party

iP '- k" Adciitionally, at one time the court. admonished defenclant's %vife stating,

vnu're not. to direct yoinr attention to the defendant. throughout tliis prnccerlin'In.'

However, at no timc dicl defense cocuisel object to this testimony, nor dicl the

coi•t instruct defendant's wife that she had a right to not testify against; her

husband.` Furthermore, there is no fincling on the recorcl that defendant's wife

voltmtarily chose to testify.

While we are aware of the sensitive anci traumatic nature of chilcl sex

abuse allegations, we are compelled toremand this case for a new trial, given the

mandates in I3r•oiaa and Ada.nason, supra.

M,le note that botli the State and defeidantreserved tlie right to call defendaii;'s
wife as a witness at trial; however, we find this immaterial to the analysis at hand.
See State o. Brown, supra, 11.5 Ohio St.3d at 67 (hol(Iing that "the rtile in fidnrnsorc is
absolute. * * "\lchetber [tlie spouse] Gvould have still choscn to testify after a proper
instruction was given to her is not relevant to the issu_e of error)-

YuL.o;t^ JC/1
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Under the authority of App_R. .12(A)(1)(c), our order for a new trial renders

defendant's remaining assignnients of error moot and we do not consider them.

Judgiuent reversed and case remanded for a new trial.

lt. is ordered that appellant recover tl-om appellee his costs herein t:axed.

9'he court finds there were reasonable t,n•ounds for this appeal.

It is ordered that a special mandate issue out: of this Coru-t directing the

Court, of Cornmon Pleas to carry this judgment iuto execution. Case reniandecl

to the trial court for new trial.

A certified copy of this entry shall constit:ute the mandate pursuant to

R.ule 27 of the Rules of Appellate Procedure.

M.hLOllY J . STEWART, P.J., CONCURS;
IMAll-)' J. BOYLE, J., CONCllRS IN PA Z7' f\ND DI.SSIj,N7'S IN PART (SI;]s
A'l"I'ACHED OPINION)

1Ie-1RY J. 130YLLK, J., CONCURRING IN PAT;.'I'AN.I)1)ISSTNT:ING IN PART:

1 respectfully d issent froro the m,ajority's resolution of the first lssignment

of eri•or because the recoi-cl fails to dcmonstrate a°manit'est necessity" for sua

sponte ordering a mistrial.

At the outset, I m ust emphasize that the constitutional protection afforcled

under the Double Jeopardy Clause also `embraces the def'endant's'valued right

C 0 ^' 71-1
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to have his trial couipleted by a particular tribunal."'Arizona u. Wa.sh.in.gtan.

(1978), 434 U.S. 497, quoting United States u_ Jorn ( 1971), 400 U.S. 470, 484,

and Wade u. II u.rater ( 1949), 336 U.S. 68,1, 689.

And although n trial cout-t: has the power to sua sponte declare a mistrial

without the defendants consent, "the power ought to be used -,vith the greatest

cacition, uncler urgent circunlstances, and for very plain and obvious causes."

Un.ilecl States u. Perez ( 1824), 22 U.S. 579, 580 (case rvlierein the Unitecl States

Supreine Court initially coinecl the "nianifestnecessity" phrz-ise); Uizitecl States

u. Tori.bi.o-.Lugo (C.A.I, 2004), 376 F.3d 33, 38-39. Indeed, recognizing that a

constit;utionally protected interest is affectecl by a court's sua sponte declaration

of < n istrial. the Supreme Court has cautioned trial court.s to ezcrc•is(' its

authority only after a"scn.q)ulous exercise ofjudiciai discretion." Jorn, 400 U.S.

at 485. As stated by t:he Supreme Court:

"[A] trial judge, i:heMfore. `must slFVays temper the decision w•hetheror not

to abort the trial by considering the importance to the defenclant of being able,

once ^ind for all, to conclude his confrontation with society through the verdict

o£ a tribcm,il he In ight believe to be favorably disposed to his fate." Vlash.ingt.on,

439 U.S. at 574, quot.ing Jorri, 400 U.S. at 486 (Harlan, J.).

\•Vith these considerations in miud, the "manifest necessity" standard is a

heavy burclen. bVashircgtora, 434 U.S. at 505. Arid altliough there is no precise,

mechanical f'ormula to determine wliether a mistrial is supported by "manifest

!SLvI:;^'; iG0 275
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necessity," areviewin-gcourt niust be satisfied that the trial court exercised

"sound discretion" in declaring a mistrial. [d. at 506, 514; see, also Ross v. Petro

(C.A-6, 2008), 515 F_3d 653. '1'o exercise "sound discretion" in determining that

a misi:rial is necessary, "tlie ti-ial judge should allow both parties to state theii-

positions on the issue, consider their competing interests, and explore some

reasonable alternatives before declaring a mistrial." Stnte u. Rodrigu.ez, 8th

Dist. No. 88913, 2007-Ohio-6303, 1123, citing I,ha.shitigton, supra.

Based on the circtunstances of this case. I clo not believe that the trial

judge exercised °sound discretion" in dectaring a misteial. Here, after the court

properly excused Juror 6, there was a clear <tltcrnative to a mistrial: proceeding

wi1:h I I jurors. ]ndeed, both.l:he sCatc mnd defensc agreed to have the case heard

by l l jurors and were ready to proceed. '1'hus, l:liey shared the same position,

i.e., proceed with the jui;y impaneled and swrorn. And although the trial judge

heardfrom both sidesand discussed the possibility ofproceedii7gwith 11 jurors,

she nevertlieless opted to sua sponte declare a misti•ial.

'1'he judge's decision to declare a mistrial was based in part on the trial

most likely carrying over to the next week, which the judge believed would have

created a severe hardship for some membeis of the jury. Tfie judge inquired of'

the members, and two indicated that they had a conflict if the case proceeded

past Monday of the following week. (But, as noted by the trial judge, the jurors

stated during voir dire that they would £ulfill their duty and appear for service

V£!':^bJ4 1,uJ C.
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despite any hardship.) T}ie judge further expressed concern that if a jurorfailed

to appear on Monday, the defense would then inove for a misti-ial.

All of the trial judge's stated concerns, however, fail to denionstrate

manifest necessity" for declaring zi mist.rial. Notably, the judge's stated

concerns were speculative. And, if in fact any of them arose, the court coulcl

have addressed them at that time. As for the concern of the clefeuse latei-

uioving foi, ainistt-ial if there were insufficient number of jnrors, such motion

would not, have implicetted the double jeopardy issues present in this case.

Simply put, I do not f'ind that the trial cocn-t adequately considered Davis's

'; valued riglit to have his trial completed by a particular tribunal." See

1'Nctshd•A,gdola. supra.

Fcrther, while .l recognize that "Inanifest necessity" cloes iiot mean that a

mistrial was absolutely necessary oi• that there was no other alternative, it does

requieea trial court to give ineaningful consideration to ot.heralternatives before

sua sponte nrdering a mistrial. `.Chis cocu-t has repeatedly recognized that a trial

cour't abuses its discretion in sua sponte declaring a mistrial when othcr less

drastic riltern<itives are easily available. See North Olmsted u. Ilim.e.s, Sth Dist.

Nos. 84076 and 84078, 2004-0hio-4241 (fincfing an abuse of discretioti in

cleclaring a mistrial when a cut•ative instruction would have sufficiently cured

any prejudice); State v. Coon, 8th Dist. No. 79641, 2002-0hio-1813 (finding an

abuse of discretion because the court failed to consider less drastic alternatives);

trGt^^u5f1 EGU2 77
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Sdate v. Morgcrra (1998), 129 Ohio App.3d 838'(f`inding an abuse of disci-etion

because the trial court f'ailed to cure or otherwise determine the effect of the

1)urportedly tainted evidence).

Here, the trial court could have hroceeded with 11 jurors, as consented to

by both the state and Davis, and its sua spoIte ordering ofa mistrial constitutes

mnabuseofdiscretion. 'I'hei•efore, Da vis's retria l was barred by doublejeopardy,

and his first assignnient of error should he sustained. See Sta.te u. Glover (1988),

35 Oliio St.3d 18.

Ct^^ 1 ?Gu Z 7 B
20



';Nesttavu
Page 1

Not Reported in N.E.2d, 2007 WL 2917209 (Ohio App. 12 Dist.), 2007 -Ohio- 5395
(Cite as: 2007 WL 2917209 (Ohio App. 12 Dist.))

CHECKOI-IIO SUPREME COURT RULES
FOR REPORTING OF OPINIONS AND

WE1GH1' OF LEGAI, AUTHORITY.

Court of Appeals ol' Ohio,
Twelfth District, Warren County.

CITY OF MASON, Plaintiff-Appellce,
V.

Michael G. MOLINARI, Det'en-
dant-Appellant.

Decided Oct. 9, 2007.

Critninal Appeal from Mason Municipal
Court, Case No. 06= FRC-00104.
Robert W. Peeler, Mason City Prosecutor,
Teresa R. Wade, Mason, OH, for plain-
tiff-appellee.

The Fazish Law Firm, Robert W. Dziech 11,
Cincitmati, OH, for defendant-appellant.

BRESSLER, J.

*l {¶ 1} Defendant-appellant, Michael G.
Molinari, appeals his conviction and sen-
tence in the Mason Munieipal Court for op-
erating a motor vehicle while under the in-
fluence.

{11 2) On January 5, 2006, appellant was
found walking on State Route 42 by two of
his employees, Nicholas Rakel and Tom
Mellen. Upon noticing that appellant was
talking to hiniself, Rakel and Mellen drove
up to him and told him they were going to
take him home. Appellant resisted at first, but
eventually got into Rakel's car. Appellant
told them he had Warren CA2006-05-056
been drinking and needed to retrieve his ve-
hicle, which he had left at a local area bar.

(1131 Upon arriving at ttte bar, appcllant said

that he did not have enough money to pay his
$15 bar tab. Rakel paid appellant's tab and
the three of them went to Rakel's residence in
the city of Mason, in Wairen County, Ohio,

with Mellen drivitig appellant in appellant's

car and Rakel following them in his vehiele.
Along the way, appellant tried to get Mellen
to stop the car so that he could get out, but

Mellen refused to do so. Appellant also tnade
statements at this tinle indicating that he was

going to kill hiniself.

{¶ 4} When they arrived at appellant's house,
appellant went inside where his wife, Joan-

na,`'"' was, and started speaking in a very
agitated niamrer. Iie begaii pacing around tlle

house, stating repeatedly, "give rne a bottle, I
need one more night to party." FIe then got
into his mini-van, which was parked in the
driveway, with Rakel's vehicle parked im-
mediately behind it. As he backed out of the
driveway, he tried to maneuver his car
around Rakel's. but when he did so, lie
clipped the front end of Rakel's vehicle.

Joanna ran out into the yard to try to stop
him, but he continued to drive through the

yard, across the sidewalk, and onto the road,
where he drove off at a speed that Rakel
would later describe as "excessively fast for a
residential street."

FN1. In liis testimony, Rakel refet-red
to Joanna Molitiari as "Joy," but Mrs.
Molinari identified herself at trial as
"Joanna." Thcreforc, we shall refer to
her as "Joanna" rather than "Joy."

{^ 5} Rakel and Mellen got in Rakel's car and
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started following appellant. They also called
911 and provided a description of appellant's
car. When appellant saw that he was being
followed, he turned around and drove back to
Itis residence. Rakel and Mellen followed
appellant back to 1-is residence and went in-
side upon realizing that Joanna was still in-
side the residcnce and that appellant posed a
potential threat to her.

{^ 6} Once inside, Rakel and Mellen saw
appellant acting much like he had before,
though even more agitated, and repeatedly
saying "give tne a bottle," "I want to party
one more time," and "you can t control me."
At one point appellant overturned a chair and
made threats against Joanna. Rakel and
Mellen tried to calm him down as they waited
for the police to arrive. Rakel took appellant's
keys to his vehicles to keep appellant from
being able to get to them because it was ob-
vious to him that appellant was intoxicated,
and he did not want appellant to leave. When
the police came to appellant's residence, ap-
pellant told Rakcl, "Nick go get rid of the
cops."

*2 {¶ 7} Sergeant Peter Schultz and Ofticer
Scott Millei- of the Mason Police Department
arrived on the scene and noticed that the ve-
hicle they pulled behind was damaged. Ap-
pellant's wife gave Sgt. Schultz perniission to
enter the home. Sgt. Schultz noticed that
appeliant's eyes were glassy and sotnewhat
red and bloodshot. When he got appellant up
on his feet, he detected a strong odor of an
alcoholic beverage on appellant's person.
Sgt. Schultz, also noticed that appellant was
unsteady on his feet, and he had to make sure
that appellant did not fall back in the chair.

{¶ 8} When Oflicer Miller walked over to
appellant, he detected the same thitigs about

him that Sgt. Schuttz had detected. OfPicer
Miller also noticed that appellant was starting

to raise his voice and becoming "a little mot-e
vocal," and heard appellant say that there was
really no reason to live. At that point, the
oflicers called a life squad for appellant. At
Sgt. Schultz's request, Ofiiccr Miller admi-
nistered a ho'rizontat gaze nystagmus test to
appellant, and observed all six of the six in-
dicators of intoxication that the IIGN test is
designed to detect.

{¶ 9} The officers placed appellant under
arrest and charged him with operating a
motor vehicle under the influence of alcohol
in violation of Mason Codified Ordinance
333.01(a)(1)(A), a misdemeanor of the first
degree, and leaving the secne of an accident
in violation of Mason Codified Ordinance
335.13, a misdemeanor of the seconct degree.

{¶ 10) On March 28, 2006, appellant was
tried on the charges by the bench. Plain-
tiff-appellee, the city of Masoti, presented the
testimony of Rakel, Mellen, Sgt. Sclmltz, and
Officer Miller, who testified to the facts re-
lated above. Appellee also called appcllant's
wife, Joatnia, to the witness stand, without
objection from appellant. Joanna testificd
that appellant had a mental breakdown on the
day of the incident, but stated that he did not
appear to her to have been drinking, i-ather lie
appeared to her have been "very angry [and]
agitated."

{¶ 11) In cross-examirting appeflce's wit-
nesses, appellant's trial counsel sought to
establish that appellant was not drunk on tlie
day in question, but only angry, agitated, and
even suicidal, and his behavior was ntisin-
terpreted as intoxication by the police anct
others. Appellant himself ellose not to testi fy
at trial.
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{111 12} The trial court found appellant not
guilty of the charge of leaving the scene of an
accident, but guilty of the charge of operating
a motor vehicle under the influence. The
court sentsnced appcllatlt to sei-ve 120 days
in jail, imposed a 180-day suspension of his
driving privileges except for driving to and
froni work and court appointments, and or-
dered liim to pay $250 in fines and court
costs. The court suspended appellant's jail
sentence on the condition that he cotnply
with the terms of his community control
sanctions and probation.

{¶ 131 Appellant now appeals from his con-
viction and sentence, raising the following
assigtunents of error.

*3 1114) Assignnient of Error No. 1:

{^ 15} `°1'HE TRIAL COURT ERRED
WHEN IT FAILED TO FIND APPEL-
LANT'S WIFE tNCO1vtPBTENT TO TES-
TIFY A1' TRIAL."

{1 16} Appellant argues that the trial court
committed reversible error when it failed to
find that his wife was incompetent pursuant
to Evid.R. 601 to testify as a witness for ap-
pellee. We disagree with this argument.

{^ 17} Evid.R. 601 states in pertinent part:

{^ 18} "Every person is eompetent. to be a
witness except:

{T 19}°***

{^ 20} "(B) A spouse testifying against the
other spouse charged with a crime except
when either of the following applies:

{¶ 21} "(1) A crime against the testifying
spouse or a child of either spouse is chaiged;

{^ 22} "(2) The testiPying spouse elects to
testify."

{II 23} "Under Evid.R. 601(B), a spouse
remains incompetent to testil-y rmtil she

makes a deliberate choice to testify, with
knowledge of her riglit to refuse. The trial

court must take an active role in deterniining

competency, and must make an affirmative
detertnination on the record that the spouse
has elected to testify." State v. Adamson, 72

Ohio St.3d 431, syllabus, 1995-Ohio-199.

See, also, State v. Henness, 79 Ohio St_3d 53,

57, 1997-Ohio-405 (following Adamson ).

{^ 24} In this case, the trial court failed to
make an affirmative determination on the
record that appellant's wife elected to testi fy,
with knowledge o(' her right to refuse, as re-
quired by Adamson. However, appellant
failed to raise this issue at trial.

(1125) Evid.R. 103 provides that error may
not be predicated upon a ruling which aimits
or excludes evidence unless a substantial
right of the party has been affected, and in the
case where the ruling is one that admits evi-
dence, the party objecting to the evideoce
niakes a timely objection to tlle evidence,
stating the specific ground of the objection iI
the specific ground was not apparent from
the context. See F.vid.R. 103(A)(1). Gener-
ally, failure to object to the introduction of
evidence at trial constitutes a waiver ofany
challenge to the evidence. State v. Roberts,
156 Ohio App.3d 352, 356,
2004-Ohio-962.rN2

FN2. See I Ginannelli & Snyder•,
Evidence (2006), 388, Section 601.8,
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(faihn-e to object a( trial to spouse's pellant's wife did not. cortstitute plain crror
testimony on eompetency grounds under the facts of this case. Cf. Adam.ron at

waives the objection), citing, in fn. 435 (finding that the outcome of defendant's

83, Locke v. State, 33 Ohio App.3d trial"wouldcertainlyhavebeendiffet-enthad

445. See_ also Adarns•on, 72 Ohio his wife not testified against him').

St.3d at 434-435, (wltere the Ohio
Suprenie Court indicated that when a
defendant failed to object to his wife's

testimony at trial on the grounds that
the testimony violated the spousal
competency rule in Evid.R. 601[B],

the error could be recognized on ap-
peal only because the erroneous in-
troduction of the wife's testimony in
that case rose to the level of plain

er-ror under Crim.R. 52[B] ).

{¶ 26) Crim.R. 52(B) allows a reviewing

court to take notice of "plain errors" or de-
fects affecting substantial rights even though
they were not brought to the attention of the
[trial] court." See, also, Evid.R. 103(D)
(nothing in Evid.R. 103 precludes a review-
ing court from taking notice of plain errors

affecting substantial rights even though they
were not brought to the attention of the trial
court). "`Notice of plain etror under Crim.R.
52(B) is to be taken with the utmost caution,
under exceptional eircutnstances and only to
prevent a manifest miscarriage of justice.'

State v. Long (1978), 53 Ohio St.2d 91 ***,
paragraph tluee of the syllabus. `Plain etror

does not exist unless it can be said that but for
tlie en-or, the outcome of the trial would

clearly have been otherwise.' Stale v. Mo-

relmnrl (1990), 50 Ohio St.3d 58, 62 ***."

Adamson, 72 Oliio St.3d at 434-435.

*4 {¶ 27} Here, appellant failed to call the
issue of spousal competency to the trial
court's attention, and thus waived all but
plain error. See Evid.R. 103(D). Moreover,
any error in admitting the testimony of ap-

{¶ 281 At trial, appellant's wife, Joanna, tes-

tified that appellant had a"breakdown" on

the day in question and wound up in the
hospital. She acknowledged that she had seen
her husband drink alcohol in the past and that
there was alcohol in their basement_ How-
ever, she testified that while appellant looked

very angry, agitated, and upset on the day in
question, he did not seem to have been
drinking that day. She also testified that she

did not want appellant to have the keys to his
automobile because she was worried (or him

since he had already been through a mental
breakdown earlier in the week, but shc stated

that she was not worried about him drinking

on that day.

{¶ 29) A review of the testimony of appel-
lant's wife shows that the testimony tended to
help rather than hurt appellant, and, there-
fore, it cannot be said that but for the error in
not tvling the testimony of appellant's wife to
be incompetent, the outcome of the trial
would clearly have been different. At(amason,
72 Ohio St.3d at 435, quoting Moreland, 50
Ohio St.3d at 62. Additionally, the evidence
of appellant's guilt on the charge of opei-ating
a nrotor vehicle under the influetue was
overwhelming, and, therefore, declaring the
testimony of appellant's wife to be incom-
petent would not have changed the outcome
of the proceedings. Id.

{¶ 30} Appellant's first assignment of error is
overruled.

{1131 } Assignment of Error No. 2:
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{¶ 32} "1'IIE TRIAL COUR"I' ERRED
WIIEN 1T FAILED TO FIND APPEL-
LANT'S WIFE'S TES1'IMONY FELL
WITHIN O.R.C. 2945.42, 'I'IIE SPOUSAL
PRIVILEGE."

{¶ 33} Appellant argues that the trial court
conunitted reversible error by failing to ex-
clude his wife's testimony on grounds that the
testimony fell within the spousal privilege set
forth in R.C. 2945.42. We disagree witli this
atgument.

34} R.C. 2945.42 states in pertinent part:

{¶ 35} "IIusband or wife shall not testify
concerning a communication nlade by one to
the other, or act done by eitlier in the pres-
ence of the otlier, during covertui-e, unless the
communication was made or act done in the
known presence or hearing of a third person
competent to be a witness ***."

{¶ 361 While Evid.R. 601(B) is a ntle of
procedure that govems the con2petency of
spouses to testify against each other regard-
ing criminal activity, Adamsron, 72 Ohio
St.3d at 433, R.C. 2945.42 is a rule that
"confers a substantive right upon the accused
to exctude privileged spousal testimony
concetrning a confidential communication
made or act done during coverture uniess a
third person was present or one of the other
specifically enumerated exceptions con-
tained in the statute is applicable." (Emphasis
added.) State v. Rahman (1986), 23 Ohio
St.3d 146, 149.

*5 {jj 37) The Ohio Supreme Court has noted
that "there are significant differences be-
tween a rule granting a particular privilege
and one which defines a class of witnesses as

incompetent." State v. Savage (1987). 30
Ohio St.3d 1, 4. "[P]rivileges are generally
asserted to block the introduction of testi-

mony on particular subjects which yet allows
the witness to give unimpeded testimony on
other stibjects. Howevet-, a rule of incompe-
tency defines which vcitness• rnay not offer
testimony and then sets forth linii(ed excep-
tions for when witnesses may be heard." ld.

{¶ 38) "Under R.C. 2945.42, an accused may
prevent a spouse from testifying about pri-
vate acts or communications." Adamson, 72
Ohio St.3d at 433. Ilowever, if the aceused
fails to raise a specific objection to his
spouse's testimony regarding such matters,
the accused waives his right to raise the issue
on appeal. See Henness, 79 Ohio St. at 59.

{¶ 39} In this case, appcllant never raised a
specific objection to his wife's testimony on
the grounds that it violated the spousat pri-
vilege in R.C. 2945.42. Therefore, he has
waived this issue. Id.

{¶ 401 Furtherniore, any error the trial court
made in allowing appellatit's wife to testify
was harmless under the circun7stances of this
case. Appellant argues that the "vast major-
ity" of his wife's testimony breached the
privilege for spousal acts and communica-
tions sought to be protected under R.C.
2942.42, but the only examples he can point
to is that his wife testified that there was al-
cohol in their basemetit, and she had seen
appellant in the past when he had been
drinking.

{¶ 41) However, the vast majority of com-
munications attd acts between appellant and
his wife took place in front of third persons,
naniely, Rakel, Mellen, Sgt. Schultz, and
Officer Miller, and, therefore, the spousal
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privilege in R.C. 2945.42 clearly does not this atgument.

apply. See Rahman, 23 Ohio St.3d at 149.
Ftu-therrnore, the testimony of appellant's
wife that there was alcohol in their basement
did not play a prominent rrole in appellant's
conviction, as there was overwheltning evi-
dence in the record that appellant had been
dritiking alcohol on the day of his arrest, in-
cluding appellant's own admissions to his
friends and the police. Cf. id at 150.

(142) Moreover, appellant's wife testified

that while she had seen appellant when he
had been drinking in the past, he did not seem
as if he had becn drinking on the day of his
arrest. Instead, she testified, appellant only
seemed "very angry" and "agitated." This
testimony supported the defense's theory that

appellant was suicidal on the day of his ar-
rest, and liis condition was misinterpreted by
the police and others as intoxieation. There-

fore, the testimony of appellant's wife tended
to help rather than liurt him, and any error in
admitting that testitnony was harmless. Cf.

Rahman, 23 Ohio St.3d at 150 (where the

court found it was "difficult to minimize the
prejudicial inipact" of the testimony of de-

fendant's wife in that case).

*6 (143 } Appellant's second assignment of
error is overruled.

{¶ 44} Assignnlent of Error No. 3:

{¶ 45} "'THE DEFEN-
DAN1'-APPELI,ANT'S PECUNIARY [sicl
RIGHTS WERE AFFECTED BY THE IN-
EFFECTIVE ASSISTANCEOF IIIS TRIAL
COUNSEL."

{¶ 46} Appellant argues that his trial counsel
provided him with constitutionally itieflec-
tive assistance of counsel. We disagree with

(¶ 47) In order to prevail on an ineffectivc
assistance of counsel claim, a ct-iminal de-
fendant must make the two-pronged showing
set forth in Stricklatsd v. Washington (1984),
466 U.S. 668, 104 S.C:t. 2052. First, the de-
fendatit must show that his counsel's per-
formance "fell below an objcctive standard
of reasonableness." Id. at 687-688. Judicial
review of trial counsel's performance must be
"highly defet-ential," and the reviewing court
must indulge a strong presumption that
counsel's conduct is professionally reasona-
ble and, under the circumstanccs, might be
viewed as sound trial strategy. Id. at 689.

{¶ 481 Second, a defendant must show that
his defense counsel's performance prejudice(i
him. Id, at 687. This requires the defendant to
"show that there is a reasonable probability
that, but for counsel's unprofessional errors,
the result of the proceeding would have been
different. A reasonable probability is a
probability su£frcient to undermine eonfi-
dence in the outcome." Id. at 694. A failure to
make a sufficient showing on either ttie
"performance" or "prejudice" prong of the
Strickland standat-d will doom a defendant's
ineffective assistance of counsel claim. See
id at 697.

{¶ 49} Appellant argues that his trial counsel
provided him with iiieffective assistance by
failing to challenge his wife's testiniony on
the grounds of spousal pi-ivilege and com-
petence. However, for the reasons set forth in
our response to appellant's first two assign-
ments of error, we find that appellant has
failed to demonstrate that the outcorne of his
trial would have been different i I he had
raised such challenges at trial. Id. at 694.
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{¶ 48 } Moreover, the decision by appellant's nystagmus at maxitnum deviation and the
trial counsel to allow appellant's wife to tes- inability of the suspect's eyes to smoothly
tify may have been a deliberate trial tactic on follow the object." (Citations omitted.) Slate

his part, since het- testimony actually served v. Ifoman, 89 Ohio St.3d 421, 422, fn. 1,

to buttress the defense's theory of the case, 2000-Ohio-212.
i.c., appellant was not dnttilc on the day in
question, but only angry, agitated, and sui-
cidal, and his behavior was misinterpreted as
intoxication by the police and others. This
tactical decision on the part of appellant's
trial counsel is entitled to wide deference
from a reviewing court. Id at 689.

{¶ 51 } Appeltant also argues that his counsel
provided him with constitutionally ineffec-
tive assistance by failing to file a motion to
suppress the results of the HGN test con-
ducted by Officer Miller on the grounds that
tttc officer perfortned the test incorrectly.
Alternatively, he asserts that his trial counsel
should have at least challenged the weight
and sufficiency of appellee's evidence re-
garding the HGN test at trial. We find these
argrmlents unpersuasive.

*7 {¶ 52} "The HGN test is one of several
field sobriety tests used by police officers in
detecting whether a driver is intoxicated.
`Nystagmus' is an involuntary jerking of the
eyeball. `Horizontal gaze nystagmus' refers
to a jerking of the eyes as they gaze to one
side. The positioti of the eye as it gazes to one
side is called `maximum deviation.' In ad-
mitiistering the test, an officer takes some
object, a pen for example, and places it ap-
proximately twelve to fifteen inches in front
of the suspect's nose. The ofGcer then ob-
serves the suspect's eyes as they follow the
object to determine at what angle nystagmus
occurs. The more intoxicated a person be-
comes, the less the eyes have to move toward
to the side before nystagmus begins. * * *
Other signs of intoxication include distinct

{11 53} Homart required that field sobriety
tests be administered in strict compliance
with testing proeedures. See id. at paragraph
one of the syllabus. However, as appellant
acktrowledges, Horn(in was legislatively
overruled by 2001 Am.Sub.S B. 163, which
became efiective April 9, 2003. See R.C.
4511.19(D)(4)(b). Under that law, the pros-
eeution only needs to establish by clear and
convincing evidence that in performing a
ficld sobriety test like the HGN test, the law
enforcement officer substantially eomplied
with generally accepted testing standards,
including, but not limited to those set by the
NIITSA. Id

{`j[ 54} Appellant asserts that a review of
Offieer Miller's testimony demonstrates that
the officer failed to perform the HGN test
properly. Aniong other things, appellant
contends that Ofticer Miller's testimony "in-
dicated that he incorrectly timed his passes,"
and "raises question about the ntmrber of
passes in the order of the test." He also faults
his trial counsel for not asking "if other cru-
cial procedures were followed."

{R 55} However, contrary to what appellant
asserts, a review of Officer Miller's testi-
mony shows that the officer was not asked to
testify about the issues regarding the HGN
test that appellant is now raising on appeal.
Instead, appellant's trial counsel raised the
issue of whether the HGN test was reliable
when it was administered to someone who
was in a highly agitated, even suicidal, state
as was appellant on the date he was arrested.
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The decision of appellant's trial counsel to {161} Appellant argues that his conviction
procced with this line of attack on the relia- for operating a motor vehicle under the in-

bility of the IIGN test, ratlier than to follow fluence was contrary to the manifest weight

the approach ttow set forth by appellant on of the evidence. We disagree with this ar-

appeal, was a decision involving trial tactics gument.

and strategy that is owed great deference by
this court. See Strickland, 466 U.S. at 689.

{¶ 56) Furthermore, appellee presented an
overwhelming amount of evidence in prov-
ing its charge that appell.ant operated a motor
vehicle while under the influenee of alcohol
other than the results of the IIGN test that
Officer Miller perfonned on appellant. As
one comnientator has observed, "[r]arely will
the [I-ICrN test] comprise the bulk of the
evidence against the accused, so tlrerefore, it
is unlikely that its presencc or absence will
have any major effect on the case." Painter,
Ohio Driving Under the Influence Law (2007
Ed.) 52, Section 3:9.

*8 {ll 57) I-Iere, the bulk of appellee's case
against appellant was not dependent on the
HGN test that Officer Miller pei-formed on
appellant. Therefore, the failure of appel-
lant's trial comisel to have the results of the
HGN test suppressed or to oppose that evi-
dence inore vigorously at trial would not
have changed the outcome of these pro-
ceedings.

{`] 58} Appellant's third assignment o1'error
is overruled.

{¶ 59} Assignmcnt of En'or No. 4:

1 60} `°I'HE DEFEN-
DANT-APPELLANT'S CONVICTION OF
THE MASON MUNICIPAL CODE 333.01
WAS AGAINST THE MANIFEST
WEIGIIT OF "I'HE EVIDENCE."

{¶ 62} In considering a manifest weight of
the evidence challenge, an appellate court
must review the entire record, weighing the
evidence and all reasonable inferences that
can be drawn from it, and consider the cre-
dibility of the witnesses, to deterntine
whether the trier of fact clearly lost its way in
resolving conflicts in the evidence, and
created such a manifest miscarriage of justice
that the conviction niust be reversed atid a
new trial ordered. State v. Tharnpkins, 78
Ohio St.3d 380, 387, 1997-Ohio-52, quoting
State v. Martin (1983), 20 Ohio App.3d 172,
175.

{¶ 63} While a reviewing court must co1-

sider the credibility of the witnesses in eva-
luating a manifest weight of the evidence

claim, the cottrt tnust be mindful of the fact
that the weight to be given the evidence and
the credibility of the witnesses are primarily

matters for the jury or trier of' fact. State v.

DeHass (1967), 10 Olrio St.2d 230, para-
graph one of the syllabus. Moreover, the de-
cision of the jury or trier of fact is owed dc-
ference since they are "`best able to view the
witnesses and observe their demeanor, ges-
tures and voice inflections, and use these
observations in weighing the eredibility of

the proffered testimony.' " State v. A9iles

(Mar. 18, 2002), Butler App. No.

CA2001-04-079, quoting Seasons Coa( Co.

v. Cleveland (1984), 10 Ohio St.3d 77, 80.

(164) Appellant was cottvicted of operating
a motor vehicle under the influence in viola-
tion of Mason Codified Ordinance
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330.01(a)(1)(A), which states in pertinent

part:

{¶ 65 }"(a) Driving Under the lnflucnce.

{`t 66} "(1) No person shall operate any ve-
hicle within this Municipality, if, at the titne

of the operation, any of the following apply:

{Ij 67} "A. 'I'he person is under the influence
of alcohol, a drug of abuse, or combination of

thern."

{1168} Appellant argues that the trial court's
finding that he was under the influence of
alcoliol at the time he was operating a motor
vehicle is contrary to the manifest weight of
the evidence. We disagree with this argu-

tnent.

{jj 69} Mason Codified Ordinance

333.01(a)(1)(A) is similar to R.C.
4511.19(A)(1)(a), wliich states in pertinent

part:

*9 {jj 70} "(A)(1) No person shall operate
any veliicle, streetcar, or trackless trolley
within this state, if, at the time of the opera-
tion, any of the following apply:

{1l 711 "(a)1'he person is under the inthtence
of alcohol, a drug of abuse, or combination of
theni."

{¶ 72} The phrase "undet- the influence of
inf7uence of intoxicating liquor" has been
defined as "[t]he condition in which a person
finds himself after having consumed some
intoxicating beverage in such quantity that its
effect on him adversely affects his actions,
reactions, conduct, movement or mental
processes or impairs his reactions to an ap-
preciable degree, thereby lessening his abil-

ity to operate a motor vchicle." ToLedo v.

Starlrs (1971), 25 Ohio App.2d 162, 166. See,

also, State v. Steele (1952), 95 Ohio App.

107, 111 ("[131eing `under the influence of
alcohol or intoxicating liquor' means that the

accused must have consumed some intox-
icating beverage, whether mild or potent, and
in sucli qrtantity, whethcr small or great, that

the effect thereof on him was to adversely
affect his aetiotis, reactiotis, conduct,
movements or nlerrtal processes, or to impair

his reactions, under the circumstances then
existing so as to deprive him of that clearness
of the intellect and control of himself which

he would otherwise possess").

{¶ 73} The definition of "under tlie influ-
ence" of alcoliol or intoxicating liquor found
in cases like Starks and Steele is used in the
Ohio Jury Instructions to define the terni
"under the influence" for purposes of R.C.
4511.19(A)(1)_ See 4 Ohio Jury Instructions
(2007), 898, Section 711.19(6).

{¶ 74} In this case, the state presented
overwhelming evidenec that appellant oper-
ated a tnotor veliicle while utider the influ-
ence of alcohol. Appellant was foun(i by two
of his employees, Rakel and Mellen, walkirtg
along a highway, talking to himself. IIe ad-
mitted to Rakel and Mellen that he had been
drinking and had left his vehicle at a bar.
When the three of them went to the bar, one
of the employees paid appellant's $15 bar tab.
Appellant, himself, has asked us to take
judicial notice oCthe fact that in 2007, alco-
liolie beverages cost three dollars a piece. If
that is true, then there is evidettce to show
that appellant, by his own admission, ltad
purchased at least five alcoholic bevet-ages at
the time of his arrest.

{`I( 75} After appellant was driven home, he
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went back out, even though his car, was
blocked by Rakel's vehicle. Appellant at- {1178} Appellant's fourth assignment of error
tempted to matteuver around Rakel's vehicle, is overruled,
but ended up striking and damaging it. De-
spite causing the accident, appellant drove (178) Judgment affirmed.
over his yard and then out otito the street,
traveling at a higit rate of speed. Rakel testi- YOUNG, P.J., and POWELL, J., concur.
fied that appellant was obviously drunk on Ohio App. 12 Dist.,2007.
the day in question, and both lie and Mellen City of Mason v. Molinari
were concemcd about the welfare of appel- Not Reported in N.E.2d, 2007 WI22917209
lant and his wife as a result of appellant's (Ohio App. 12 Dist.), 2007 -Ohio- 5395

beltavior.
END OF DOCUMENT

{¶ 76} Sgt. Schultz and Officer Miller both
noticed that appellant's eyes were glassy and
bloodshot, and that he had trouble standing.
AppelJant admittcd to the of[icers that lie had
been drinking. When Officer Miller per-

formed the HGN test on appellant, lie ob-
served all six of six indicators of intoxication
the HGN test is designed to detect. The evi-
dence presented in this case, wlien viewed in

its entirety, provided overwhelming proof
that appellant was guilty of the offense of
operating a motor vehiclc uttder the influence

of alcohol.

*10 {11 75} Appellant again argues in this
assignment of error that Officer Miller's tes-
timony shows that the officer failed to per-
form the IIGN test correctly. Ilowever, we
reject this argument for the same reasons

stated in our response to appellant's third
assignment of error. Among other things,

even if trial counsel had pointed out the

tnistakes Ofticer Miller allegedly made in
conducting the HGN test, it would not have
changed the outcome of these proceedings,

as the remaining evidence presented by ap-
pellee provided overwhelming proof of ap-
pellant's guilt on the charge of operating a

motor vehicle while under the influence of

alcohol.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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CHECK 01110 SLIPRl:ME COt1RT RULES FOR
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LEGAL AUTHORITY.

Court of Appeals of Ohio, 'fenth District, Franklin
Cottnty.

STATEofOhio, Plaintiff-Appellee,
V.

Edward HODGE, Defendant-Appellant.
No. 04AP-294.

Dec. 21, 2004

Background: Defendant was convicted in the
Court of Comtnon Pleas, Franklin County, of two
counts of aggravated murder with 6rearm and death
penalty specifications and two counts of kidnapping

with fireatm specifications and was sentenced to
total prison tem of life ptus 13 years. Defendant
appealed.

Iloldings: 1'he Court of Appeals, Klatt, J., held that:
(L) admission of reeorded telepltone conversations
between defendant and his wife was not plain error;
(2) triaL court did not abuse its discretion when it
limited defertdant's cross-examination of state's key
witness about am mii-elated mur'det';
(3) state's failure to tum over ttleir key witness's or-
al statetnents to prosecutors did not violate Brady,
so as to warrant mistrial;
(4) aggravated murder instruction that contained
distinct, alternative forms of the otpeuse was not er-
roneous;
(5) instruction that provided juiy with both of the
alternative forrns of the felony-murder death pen-
alty specification was not etrotieous;
(6) trial counsel was not ineffective; and
(7) evidence was sufficient to support aggravated
mmder conviction.

Attlnned.

West Iteadnotes

ilI Criminal Law 110'e.-- 1036.1(6)

1 10 Criminal Law
I IOXXIV Review

I IOXXLV(L) Presentation and
Lower Court of Grounds of Review

I IOXXIV(G)L In Gencral
tLOk1036 Evidence

I'age I

Reservation in

I t0k1036.1 In General
110k1036-1(3) Particu(ar

ence
P;vid-

110k1031i.1(6) k. Doctmtent-
ary Evidence. Most Cited Cases
Murder defendant waived arguntent regarding ad-
mission at trial of two reoorded te(epttone conversa-
tions between defendant and his wife, but for plaut
en-or, where ltis counsel had stipulatz<l that wontan
was actually dcfendant's ex-wife when the conver-
sations took place and did not object on compet-
ency grounds when the state introduced the recor-
ded conversations into evidence. Rules of Iivid.,
Rule 601(B).

121 Criminal Law 110 4D^I137(5)

110 CriminaL Law

I I OXXIV Review
I I OXX1V(L) Scope of Review in General

110XX1V(l.)lI Patties Entitled to Allege
Error

I I0k1137 f5'stoppel
I I0kl 137(5) k. Adtnission of Evid-

ence. Most Cited Cases
Admission at murder trial of two recorded tele-
phone conversations between defendant and his
wife was not plain error, since wife's statements
dorinp„ these couvcrsatious indicated that she did
not think defendant could have murdered anvone
and defense counset had invited any crror by stipu-
latina that she ^^as actually defendant's ex-wife
when thc conversations took place. Rules of 8vid.
Rule 601t13)_
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131 Criminal Law 110 <E^-338(7)

I 10 C.ritninal Law
I It)XVII Gviclence

I 1()X V Itt D) Facts in Issuc and Relevatlce
I0k3>8 Rclevancc in General

I I0k3;8(7) k- hvidcncc Calculated to
Create Prejudicc Aaainsi or Sympathv for Accused.
Must Ciled Cascs

110 Criminal Law
I IOXV (1 Evidencc

I l OX V iI(F) Other Offenses
I10069 Otlter Offenses as Evidence ot

Offense Cltarged in Getteral
I L0k369.2 Evidence Relevant to Of-

fensc, Also Relating to Other Offenses in General
ILOk369.?(3) Particular Offenses,

Prosecutions for

I 10k369.2(4) k. Assau(t, Ilom-
icide, Abortion and Kidnapping. Most Cited Cases
Trial coutt ciid not abuse its discrc.tion when it lim-
ited rnurder defendant's ability to cross-examine
statc's key witness about an unrelated murder, given
risk of ennfusmg jury with facts about the unrelated
tnutder and risk of unfairly prejudicing detandant
by linking him to another niurder. Rtiles of Evid,,
Rule 611(B).

141 Criminal Law 110 Gw1998

I 10 C'riminal Law
I IOXXXI Counsel

I IOXXXI(D) Duties and Obligatioos of Pro-
secuting Attoroeys I

I I OXXXI(D)2 Disclosure of Infonuation
I10k1993 Particular Types of lnforma-

tion Subject to Disclosure
IIOkl998 k. Statemente of Wit-

nesses or Prospective Witnesses. Most Cited Cases
(hormerly 110000(3))

State's failurc• to turn over to murder defetidatit their
key witness's oral stateinents to prosecutors did not

violate Bradv. so as to warrant misuial, since these

Pa^e. 2

statetnenLs supported witness's testimonp and tl1ux
were detrimetitaL to defendant. ILS.C.,A
Con,t.Amend. 14-

151 Crirninal Law 110 C';^1032(5)

110 Criminal I;tw
I IOXXLV Review

I IOXXIV(F.) Presentation and Reservation in
I,ower Courtof Grotmds of Review

1] OXX I V(H)1 In General
1(0k1032 Indicttncnt or Infonnatiou

L10k1032(5) k. Requisites and Suf-
ficiency of Accusation. Most Cited Cases

Criminal Law 110 (^-10381(4)

110 Crirninal Law
110XXIV Review

i LOXXIV(F) Presentation and Reservation in
Lower Cout-t ofGromtds of Review

L L0XX1V(fi)1 In General
110kL038 tnstruction.s

I IOk1038.1 Objections in General
110k1038_t0) Particular In-

stllAcnons

I10k1038.I(4) k. Elentents
of Offense and Defenses. Most Cited Cases
Murder defendant wlro did not object to aggravated
mnrder insauetion that contained distinct, ulteniat-
ive forms of the offense or object to the indictment
which charged hun with aggravated nturder in
identical, alternative language waived all but plain
e-ror. R.C. § 290 3,.0 L.

)6) Criminal Law 110 C-^798(.7)

110 Criminal Law
I IOXX Trial

1 tOXX(G) Lnstructions:
ites, and Sufficiencv

Necessity, Requi's-

I I0k798 Manner of Arriving at Verdict
II0k798(7) k tlnanimihas to Facts.

Conduct. Methods, or Theoi ies Mosi C iteil C'u,e;
(Fonnerl), 110k798(5))

Elomicide 203 C-1456
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303 Homicide
7.03 XI I Instructions

203XI1(C) Nccessity of Instructlon on Other
Grade, Degree, or Classification of Offeuse

203k1456 k. Degree oi Classification of
I Iomicide. Most Cited Cases
Aggravatcd murder instruction tfiat contained dis-
tinet, alternative forms of the offense was not crro-
neous, since it was not so confusing that a jmy
could not undetstand it and 1riaL court also instruc-
ted jury to be unanimous as to any altemative way
of comnritting an offense. R.C. § 2903.0 t.

171 Criminal Law 110 ra.̀,-^1032(1)

I I0 Crintinal Law
1 IOXXLV Review

I IOXXIV(E) Presentation and Rescrvation in
Lower Court of Grounds of Review

I IOXXIV(S)I In General
1 l0k 1032 Indictment or Inliormation

110k1032(I) k. In Gcneral. Most
C ItCd Cases

Sentencing and Pnnis7ttnent350H <>^T'789(3)

350Ff Sentencing and Punishment
350H V II I The Deatlt Penalty

350TTVTII(G) Pi-oceedings
350HV1It(G)4 Detcrmination aud vispos-

ition
350HkI789 Review of Proceedings to

hnpose Death Sentencc
350Hk1789(3) k. Presentation and

Reservation in Lower Cottrt of Grounds of Review-
Most Cited Cases
Murder defendant who did not object to jury in-
struction ott death penalty speciCication or indict-
ment tttat charged him witli death penalty specifica-
tion waived all but plain enor. R.C. § 292204(A).

f8j Crintinal Law 110 4D-798(.7)

I I(1 Criminal Law
I I OXX Trial

IIOXX((-',) Instructions: Necessity, Requis-

Pagc 3

itcs, aud SuI'Gciency
I IOk798 ManncroCArriving at Vcrdict

I0k798(.7) k. Unanimity as to facts,
Conduct. Methods, or Tlicorics. Most C'iled Cascs

(1=onnerl) I I Ok'798(S))

lionticicle 203 G^1409

203 tlomicide
203 X I I Instructions

203XII(R) Sutticiency
203k1408 Killing in Commission

with Intcnt to Commit Otlter Unlawful Act
of or

203k14119 k. In General. Most Cited
Cases
Jury instruction during guilt pltase of aggiavated
murder nial that provided jury with both of lhe al-
ternative forms of the felony-nmrder death penalty
specifrcation was not erroneotts, given trial cotnY`s
instruction requiring unanimity Por any alternatives.
R.C. § 2979.04(A)(7).

^9^ Criminal Law f 1t1 ^,^1038.1(3.1)

I I00 rlminal Law
I IOXXIV Review

110XXIV(E) Presentation and Reservation in
I-ower Court of Grounds of Review

IIOXXIV(F.)I tnOcneral
Ok 103 38lristructions
I 10k1038. t Objections in General

tl0k1038.1(3) Particular Iu-
structMns

1 tt1k1038.1(3.1) k. In Gener-
al. Most Cited Cases
Any error in jury insnuction during guilt phase of
aggravated murder trial tttat provided jury witlt both
of the alternative forms of the felony-rnurder death
penalty specification was not plain error, where
jury tbund dcCendant guilty of other deatlt penalty
specifications. R.C $ 2929.04(A)(4), (5), (7):

1101 Critninal Law 1I00-^1948

I 10 Criminal La^+
I IOXXXI Counsel
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1IOXXXI(C.)AdequacyofRepresentation UavidJ.Graeft;forappcllant.
I OXXXI(C')-? Particular Cases and Issues

I Illk19d5 lostructions
1101.191$ k. Ubjecting to htstruc-

tions. Nlost Cilcd ('ascs
(Formerly I 10k64113(2.1))

Trial counscl iaas not incffcctivc lix failing to ob- KLAIh, J.
jcct to jury inslructions in aa}travated nturder trial.
US.C.A. Const_Antend_

110 Criminal Law
I IOXXXI Couosel

I IOXXXI(C) Adequacy ofRepresentation
I I OXXXI(C)2 Particular Cases and Issues

110kt921 Irttroduclion of and Objec-
tions to Evidence atTlzal

1I01:1932 k. neclarations. Confes-
sions- and Admissions. Most Cited Cases

(Formerly I IOk64I.13(6))
Trial eounsel was not ineffective for failing to ob-
ject to adlnission of taped conversations Uetween
defendant and Iiis wife at aggravated rnurder trial,
since they were Imgely tavorable to defend•ant.

U-S-C.A. Const_Ainend_ 6.

1121 Homicide 203 C_-- 1 139

203 Homicide
203(X Evidence

2031X(Cl) Weight and Sufficiency
203k1138 First Degree, Capital, or Ag-

gravated Murder
203k1139 k In C]eneraL Most Cited

Cases
Aggravated murder conviction was supported by
tes6mony of individual who was with defendant
when lte robbed victinis, as well as telephone logs
that corroborated this individual's testitnony. K.C. §

2903.01_

Appeal Rom the Franklin CbuntN C'oun of Com-

mon PleasRo q 0'13ricn. Piosecmine rAitorne_v, and

Richurd Ternuthlen. 11, fur appellee.

OPfNION

(REGULAR CALENDAR)

Pa!,e =1

*1 {T 1} Defendant-appellant, L;dward Hodge, ap-
peals ftom a judgment of conviction and sentence
entered by the Fratilclin County Couit of Conmton
Pleas for two counts of aggravated rnurder with
fireami and death penalty specifications and two
counts of kidnappiug with ftreamt specifications.
For the following reasons, we affirm tltatjudgment.

{¶ 2} Ricky Patnier and Denise Evans lived rogeth-
er with tlteir two children at 2482 Dawnlight Aven-
ue in Columbus, Ohio_ Palmer had tieen selling
marijuanaout of his housc for the past Gvc or ten
yeas and previousty sold ptarijuana to appetlanr.
By the beginning of 2002, appellant owed Palmer a
significant amounl of tnoncy for past drug pur-
chases and appellant was ignoi-ing Palmer's requests
for payment. Palnier told friends and family that he

was apset over appellant's debt_ Due to concems
about safety, Palmer always kept his doors locked
and only let people he kncw into his house_ He alsro
preferred guests to call before coming to his house_

{¶ 3} Ou March 12, 2002, appellant called Paul
Hodge (the two are not related-hereinafter "Paul"),
and told Itun that Ite knew a guy who had a lot of

money and drugs in his house and that tltey should
rob him. Paul then called Eric Franklin, whom Paul
met while the two nten were in prison together in
1998. Franklin lived in West Virginia. Paul asked
Franklin to takc part in the robbery. Franklin drove
to Colulnbus aod mel with Paul and appellant al ap-
pellant`s sister's house around 9:00 anl- on March
13, 2002. During that nicctio!, appclLmt told the

otltets about ttie. plan to rob Palmer Puruant to [he
plan, appellant would first call Palmer and tell hitn
that appellant was with two people from New York

(c^ 2010 Thomson Routers. No Claim to Orig. US Gov_ Works.
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C'ih' who were interested in selling Palmer
marijuana. When the tiuee mert entered the house,
they would doct tapc and rob Pahner.

i¶ 4} Around 10:00 a.rn., the three men drove to-
gether to a pay phone near Pahncr's hotSe where
appellant callcd Pahner. Thereafter, thcy drove to
Palmer's house. Pahner Ict appellant into tlle house
while Paul aud Fratildin remuined in the car. After a
few ntintttes, Painier invited Pattl and Franklin into

the house. Once inside the house, Paul gave Pahner
a shoebox hill of marijuana. As Pahner looked into
the shoebox, Paal and Franktin pulled out guns and

ordered Palrner to lay face down on the floor.
Pahner cotnplied with their request and had his
eyes and hands duct taped. Sttortly thereafter, ap-
pellant brought Evans into the kitchen, laid her on
the ground next to Palmer and duct tapcd her hands

and eyes. Wbilc appellant and Franklin went
through the house looking fDr money, dtugs, aud
other valuable propetly, Paul stayed wittt Palmer
and Evans in the kitchen. Patmer told Paul that
there was no money in the house. Hearing that, Paul
went outside and sat in the car. After a few trips

carrying various Items from the house to ttte car,
Franklin joined Paul in Lhe car. Appeltant was still
in the house. While waiting itt the car for appellant,

Paul thougttt he lieard multiple thumping sounds. A
few minutes later, appellant came out of the house
and the threc rnen clrove to appellant's aparttnent

and then parted ways_ Later that day, Palmer and
Evans' children rettnned home front school and
fottnd their parents in the kitchen, dead from mul-

tiple gmtshot wounds to the head aud back.

*2 {jl 5} As a ttisult, on March 28, 2003, appellaot
was charged with two counts of aggravated nturder
in violation of R.C. 2903.01 and two counts of kid-
napping in violation of R.C. 2905.01. 13oth aggrav-
ated murder charges contained death penalty spe-
cifications pursuaot to R.C. 2929.04(A) and all of
the charges contained a flrearm specification pursu-
ant to R.C. ?941_I4S. Appellant entered not rutliv
plc•.as to the chargcs and proceeded to a iuntrial
The jury found appellant guilty of aIl charqzs and

Par_?e 5

ihe accompanyiug death penalty and firearm spe:
ciflcations Accordingly, a mitigation hearing was

hcld for the jupto consider the imposition nf the
death penaltv. Thc jury was unable to detemtine
beyond a reasonable doubt whcLhcr the aggravating
circunutauces outweip,hed the initigat3ng circunt-

stanr.es and, Ihcrefurc, hnposed a life seutence
without parole (ligibilita for thc two aggravated

murder cuuvic-tions The trial court sentenced ap-
pellant to a total prison term of life phts 13 yeat's.

{¶ 6} Appellant appeals, assigning the foltowing er-

rors:

Assignment ot Error One

PREJUDIClAL ERROR OCCURS IN AN AG-
GRAVATED MURDER TI2IAI.. WHEN THE
JUDGE GIVES A.Il1RY INSTRUCTION THAT
CONfAINS TWC) SEPARATE OFFENSE IN
ONE COUN'f, CON'I'RA THE FIFTH. SIX"I'H
AND FOURTEF.NI'H AMfiNDMENTS TO THE
CONSTFFUTION.

Assignment of Error Iwo

PLAIN ERROR OCCURS WHEN THE SPOUSE
TESTIFIES AGAINST THF. ACCUSED CON-
TRA F.VID.R. 60l(B) AND THB FIFTH, SIXTH
AND FOIJRTEF,NTH AMENDMENTS TO THE
CONSTCCUTION.

Assignment of Frror 7hree

PREJUDICIAL ERROR OCCURS WHEN THE
TRIAL JUDGE GIVES AN IMPROPER JIJRY
INS 1RUCT[ON ON A DEA] H PENALTY SPE-
CIFICATION, AND QUESTIONS FROM TITE
JURY DIJRING IHEtR DELIBERATIONS
SHOW TtIE JIIRY FOUND l'HG ACCUSED
WAS THE ACCOMPLICE, CONTRA TIIE
FIPTH, SIXTH AND FOURTEENTH AMEND-
NQFNIS lY) TtIP- CONSTITIJ'TION.

Assienmcnt ot Error Four

THL fRIAL COURT COMMITS PRRJIJDI-

Cc't 2010 Thomson Reuters No Claim to Orig. US Gov. Works.
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CIAI. ERROR IN REFUSING TO AI.I.OW THE
DE.FENSL 10 C'ROSS-flXA,'btINE TCE PR(}
SLCUT[ON'S MAIN WIFNESS ON ANOTIIER
SIMILAR [iOMICJDk:. CONTRA GVID.RII.
-104(13)(sic). AND THF. FIFTIi, S[XTH AND
FOUR ILh;NI II AMENDMLNTS -f0 THE
CONST[TU f ION.

Assignment oi [_rror F ive

I1tL^;JlJDICIAI. ERROR OCCURS WHEN DE-
FENSE COUNSE.1. ARE INEFI'ECT[VF,, CON-
TILA THE SIXTH AND FOURTEENT'H
AM6NDMENTS TO THE CONST[TUTION-

Assignment of Enar Six

WIIERE [HE RECORD DEMONSTRATES
T'HE,RE WAS INSUPI'IC[LNT EVIDENCE AS
A MATTER OE LAW TO SUPPORlTHE
CHARGE OF AGGRAVATED MURDER, THE
CONVICItON CANNOT ST"AND.

Assignment of Lrror Seven

PREJUDICIAL ERROR OCCURS WHEN THF.
TRIAL COURT DENIFS A MISTRIAL WHF,N
11]S REVEALED THE PROSECUTOR
FAII.ED TO TURN OVER SRADY MATL:RIAL,
CONTRA IHH F1FIH, SIXTII AND FOIIR-
TEENI'H AMENDMENTS 'IO THF. CONSTI-
Tt7TION.

{¶ 71 For case of analysis, we address appellant's
assignments of enor out of order. In his second as-
signment of errot, appellant contends the trial court
couunitted plain error by allowing tivo recorded
phone conversations betweeu him and Glenda
Hodge to be played to the jury. The conversations
were recorded when appellant called Glenda Hodgc
from jail. Appellant contends that Glenda Hodge
was uot competent to testify against him under
LvidIL 601(R), which provides that a spouse is in-
ctmipeaen[ to tes16uu(il she inakes a deliberate
choicv to tcstifs_ scith knowledge of her righl to re-
fuse S7ute I- :Idumson 11995). 72 Ohio S0d 431,
434, 650 N.F..2d R7i

6

9 }ll {¶ 8} AL trial, appellant's counsel stipulated
that Glenda Hodge was appcllant's ex-wifc at the
tune these conversations took place and dicl not ob-
ject on competency grounds when the state intro-
duced the recorded conversations udo evidence
Accordutgly, appellant has waived this argunie.nt
but for plain ennr. See State n 1-0i!lkmvs ( 1977) 51
Ohio St.3d 112. 364 N.E3d 136I. "Notic.e ot plaiu
enor ntider Critn.R. 52(13) is to be taken wlth the
utmost cautiou, under exceptional circumstances
and only to prevent a tnanifest miscarriage of
justice." Stote v. Long (1978), 53 Oltio St.2d 91,
372 N1.2d 804, paragraph ttu•ee of the syllabus.
"Plain error does not exist utilesv it can be said that
but for the en'or, tfte outconie of the trial would
clearly have been otherwise." State c. A<forela,rd
(l990), 50 Ohio St.3d58, 62,552 N.E'd 894.

[21 {¶ 9} Appellant now contends he was married
to Glenda Hodge- Without determiniug whether ap-
pellant and Glenda Hodge were in fact maiTied
when these conversations took place or whether GI-
enda Hodge's recorded statemenis constituted testi-
mony, we cooclude that the admission of the tnvo
recorded conversations, even if enor, does not rise
to the level of plain error. The overriding theme of
Glenda IIodge's statentents during these conversa-
tions was that she did not tfdnk appeltant could
have murdered anyonc. Glenda Hodg,e's statements
were not harinfttl to appellant. Accordiagly, we
catinot say that bat for the admission of these recor-
ded statements, the outcome of the trial clearly
would have been different. Moreover. appellant's
counsel invited aty error by stipulating that (;Icnda
Hodge was appellant's ex-wife. State u.Se(ber
(1990), 56 Ohio St.3d 4, 17. 564 N.E.2d 408 ("A
party cannot take advantage of an eiTot- lie invited
or induced.") Appellant's second assignment of er-
roi- is overruled.

{¶ 101 Appellant contends in his fowth assignmcnt
of error that the trial eourt abused its (liscretion b) '
prohibiting defense counsel from full^cross-
examining PauL We disagiee. A trial courl huc rhe
discretion to limit thc scope otcross esamination.
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Herllnorr r_ Nft ,S7nai Medica( Ctr- ( t990), 68 Ohio

App-3d 830. 838_ 589 N.L2d 1378 Cross-

examination shall be permittcd on all relevant mat-
tcrs and matters affecting credibility EvidR

61 1(R). Thc trial court also retaios wide latitude to

impose reasonable limits on cross-cxamination
bascd upon concerns of harassntent, prejudice, con-
ftision of the tssues, Ihc wimess's safety, or inter-

rogatiou that is repetitive or only marginally relcv-

unt. Delaioare v. Van Arsdall (1986), 475 U.S. 673,
679, 106 S.Ct, t431, 89 [..F.d.2d 674. As such, an

appellate court should be slow to disturb a trial

court's nding on the seope of cross-examination un-
less Lhe trial court has abused its discretion aod the
party illustrates a malerial prejudice. Reinoehd v.

Trireily Universal Iris, Co. (1998), 130 Ohio App.3d
186, 194, 719 N.E2d 1000. "`The tenn "abuse of

discretion" cotmotes- more than an enor of taw or
judgment; it intplies that the court's attitude is un-
reasonable, arbitrary or unconscionable."

Blakemore v 6lakentore (1983), 5 Ohio St.3d 217,

219, 450 N-L.2d 1140.

*4 {¶ I I} Paul was the State's main witness against
appellant. Paul testi6ed about ttic p(anning of the
robbery. He was present at the scene of the murders
and identified appellant as the person who was in
the house whcri Paul lteard mtiffled gunshots. At
the time of trial, however, Paut was serving a
12-year federal prison term and was also facing a
number of other federal and state criniinal charges.
tie had signed plea agreements witlt federai prosec-
utofs pleading guilty to a federal dtvg conspiracy
charge and with Ohio prosecutors pleading guilty to
involuntaty manslaughter in cotmection with the
deaths of Palmer and Fvans and ttte unrelated death
of Manuel Rueben. (n exchange for those guilty
pleas and his testimony against appellant in this
case and against Ihanklin in the Rucben case, Paul
was to receive 21 years in prison for the involun-
tary maustattgliter convictions and would bc rccom-
mencled for a 20-year concuiTent prison term for his
federal drug eonspiracy charge Patd would fac.e no
other fcdcral criminal eharges arising from his leati-
nlony

Page 7

{iI 12} At trial, appellant's cotmsel sought to cross-
examine Paul about thc facts undertying the Rueben
homicide. Paul and Franklin allegedly robbed and
I<illed Rueben over di-ug money Paul owed Rucbcu.
Paul alle,',edly identifted Franklin as the sttooter in
the Rueben case. Appellant's counsel admitted that
lie had no facts about thc Rucben homicide with
which he could impeach Paul, but lie wanted to
show that Paul was involved 'ui a simitar nturder
and had named Franklin as tho person who killed
Rueben. Appeltant's counset sought to show that
someonc other than appellant could have killed
Pahner and Evans. The state, however, ai-gued that
if the underlying facts of the Rueben murder were
brought out, they would also show that Paut intro-
duced Rueben to appellant, wlio, in t»rtt, purchased
large amounts of ntarijuana from Rtteben and then
sold the marijuana to Palmer. l'he trial court pro-
hibitcd counsel frotn qttestioning Paul about the
facts undcrlying the Rueben ttotnicide because of
t[Ie c.outt's concerus that those facts would unfairty
prejudice appellant and confuse the jury_

[i] {^^ 13} The trial court did not completely deny
appellant's counsel the opportunity to cross-ex-

antine Paul about Paul's involvement in the Rueben
homicide Appellant's eounsel was allowed to read
tire criminal indictment in the Rueben case which
charged Paul with aggravated nnuder with death
peualry and tncarm spocificalions. Appellant's
counset also brought out that Franklin was a de-
fendant in that case. Paul was also aske<I repeatedly
about his plea agreements and the effect of those on
the amowit of jail time he received for his criotinal

offenses. We conclude that the trial court did nol
abuse its discretion in lirniting the questioning ot
Patl in this manner. Tlie risk of confusing the jury
with facts about the unrelated Rueben honticide

was a legitimate concem. More significantly, the

iacts underlying the Rueben ltomicide would un-
fairlv prejudice appellant by linkiug ttim to another
honticide and bc eonnecting him to another dntg
iransacLion inaolving Palmer. Given thesc vaGd
eoncerns_ Ihe trial courl did nol abuse its discretion
b%- limiting Paul's cros.s-examination. Accordiugly,
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appellanl's li lih assignmcnt oi eiror is oveiruled.

*5 ;J1 14} In his seventh assigrtmcnt of enor, appel-
lanl contends the trial court abused its discretiou
when it dcnicd his motion 1or a mistrial after it was
disc:overed that the Staic failed to provide appellant

with oral statcmenrs made by fatrl- We disagrce- A

trial court has discretion to «rant or deny a motion
for mistrial. .Strtte t. Su,ev (1987), 31 Ohio St.3d
173. 182, 5 10 N.E.2d 343. fhis comt must defer to
the judgrncnt of the trial court, as it is irt the best
position to detemtine whether the circumstances
wartant the doclaratiou of a ntistrial. State v. Cilover
(1988), 35 Ohio St.3d 18, 19, 517 N.F.2d 900. Ac-
cordingly, an appellate court will not disturb a trial
court's dccislon granting or deoying a motion for
mistrial unless it constitutes an abuse of discretion.
State v Treech (2001). 90 Ohio St3d 460, 480, 739
N.E-2d 749. certiorari denicd, 533 O.S_ 904. 121
S.Ct. 2247, 150 L..E.d.2d 334. An abuse of discre-
tion means niorc= than an error of law or jttdgrncnt;
it: implies an arbitrary, unrcasonable, or uncon-
scionable attitude on thc part of the trial court.
Blakentore, supra.

{¶ 15} In Septeitiber of 2002, FBI Agent Kevin
Horan interviewcd Paul about the Rueben honticide
as well as tbc Palmer and Evans hotnicides. In that
interview and in a second interview a mootlt later,
Paul confessed to his involvement in those hont-

icidcs. Agcnt Horan was not able to record those in-
terviews but, instead, wrote his own summaries of
the interviews. During Paul's cross-examination,

appellant's counsel asked him abotrt inconsistcncies
between Itis testirnony at trial aud Agent Horan's
summaries of tlw irtterviews. Paul acknowledged
sornc inconsistcnt points, such as who duct taped
Palmer anci whether he heard gunshots whilc he

was sitting in the car In Paul's ro-dlrcct examina-
tion, thc State sought to rehabilitate him witlt oral
statemeuts Paul later made to prosecutors while
preparing for trial clarifying his previous statements
and ceplainine thc inconsistencies between the
sunnnaries and hi, testimom I hese oral statements

were not recorded or transcribed. Nevertheless, np-

(, 2 (

faee 8

pellant's counsel objected and re,quesred a mistrial,
claiming that appellant was entitled to those statc-
meuls during discovery. [lie trial court denied ap-
pellant's rttotion artd allowed the State to coulinuc
with Paul's redirect. Appellant now claims thnt thc
Slate was requued to disclose Paul's oral statentents
to prosecuturs. We disagree.

{9l 16} fhe prosecutiotis failure to disclosc evid-
encc lavorable to the accused upon request coasti-
ttttes a violatiort of the Fourteenth Anteudrneut's
due process guarantee of a fair trial "where the
evidence is ntaterial cither to guilt or to punish-

ment, irrespective of the good faith or bad faith of
the prosecution" Brady v. tLtaryland (1963), 373
U.S. 83, 87. 83 S.Ct. 1194, 10 L.F:d.2d 215; see,
also, S'tate v. Johnstorv (1988), 39 Ohio St3d 48,
529 N.E.2d 898; Crim.R. 16(ti)(1)(t). Brady re-
iluires the disclosure only of "ntaterial" evidence_
and evidence is "material" only if there is "a rexs-
onable probability tltat," [tad the evidence been dis-
closed to the defcnse, "the result of the proceeding
iarould have been different" United S7mer, Bogle7
(1985), 473 U.S. 661, 682, 105 SCt. 3375. 3383-
87 L.Ed.2d d81. "°fhe rnere possibility that an item
of undisc[osed information might have helped thc
defense, or might have affected the outcome of the
trial, does not establish 'materiality' in the constitu-
tional setise." Unrtetl.S'tate.c v. Agru-s (1976), 427
U.S. 97. 109-110, 96 S.C't. 2392, 2400, 49 L.Ed?ri
342.

*6 [4] {¶ 17} The State did not violate its duty wt-
der Brady because ttte oral statements Paul made to
the prosecutors supported Paul's testimony and
were, therefore, detrimental to appellant. The state-
ments did not assist appellant in his alibi defense
Sec State t+. La+Qar. 95 Ohio St.3d 181 767 N_E ,Id
t66, 2002-0hio-2L?8, at ¶ 28. The asscniou that
appellant's counsel would have taken a different ap-
proach to Paul's cross-examination if they had
known of Paul's later staterncnts is insufficient to
demonstrate a rcasonable probabilitc that, had th<
cvidcnce been disclosed to appellant_ die result ot
the proceeding would have been ditTcreni- 13a,7!er.
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supra. ln fact, appellant's cnuoscl was still ablc to
inipeach Paul by pointine out several inconsisten-
cics between his testunony and the PBI sunumaries
Accordingly, because the State did not violate
13rad), when it failed to disclose Paul's oral stato-
ments, the trial court did not abuse ils discretion in
dcnying appellant's motion for a utistrial. Appcl-
lant's seventh assignutent of error is ovciTUled.

{T 18} In his first assignment of crror, appellant
contends the trial court's aggravated murder insrrue-
tions to the jury were improper because ttiey both
contained distinct, alternative forms of the uflense.
Specifically, the jury was instructed that appellant
could be found guilty of aggravated murder if he
"putposely, witlt prior calculation and dcsign,
caused the death" of Palmer or Fvans "and/or pur>
posely caused the death of (Pahner or Evans] while
the defendant was committing, or attetttpting to
corrtmit, or while fleeing immediately aftcr commit-
ting or attempting to commit aggravated robbery
and/or kidnapping." Appellant now claims that be-
cause the jury instructions contain alternative forms
of aggravaed mttrder, it is impossible to detcrmine
whether the jury unaniniously convicted hitn of
eitlter of the alternatives.

]5j {¶ 19} Appellant did not object to the juty in-
structions, nor did he object to the indieiment
which charged him with aggravated murder in
identical, altemative language. Accordingly, he lias
waived all but pla7n ennr. Slate c Slagle (1992), 65
Ohio St.3d 597, 608, 605 N.Ii.2d 916; S'tate v.
Pencr, I=ranklin App. No. 03AP-174,
2004-Ohio-350. at 124. Again, plain error does not
exist unless it catt be said that but for the error, the

outcome of the trial would clearly have been other-
wise. A4orelarul, supra, at 62, 552 N.E.2d 894.

[6] {¶ 20} The trial courCs instructions rnergcd aI-
tentative fomts of aggravated mmtier into one
charge. Appellant contends that given the alternat-
ivc form of tltc instructions. therc is no way to dc-
termine whether ihe jury unaninioush cnncirted
appellanl of eilhcr of the alternatives. ^Ve disagrec•.
A jmy must unanimously agree thai a defendant is

Page 9

11uilh^ of a particular criminal offense before reuun-
me a auilty verdict on that offense. Stcrie v.
7Thnmos (1988), 40 Ohin St.3a '13, 533 N.F-.?d
286, paragraph three of the syllabus. Althougtr thc
triul court'.s instruetion provided the jtuy wilh al-
termuive forms of aggravated mur(ler, it was not so
contu.sing that a jury could not understand the in-
srniction

*7 {9 21) More importantly, ttte trial court specific-
ally ittstructed tltc jury that °(bjeftre yoti can find
the defendant guilty on an offeose providing altern-
atives, you utust be unanunous in your verdict as to
any one alternative." Jurors are generally presumed
Lo follow the trial court's instructions. State v.
Herring (2002). 94 Oliio St.3d 246, 254. 762
N.C.?_d 940- Given the trial court's instruction that
the jtuy be unanirnous as Lo any alternative way of
committing an offense, we canuot say that the jmy
was less than unanimous when it convicted appet-
lant of aggravated murder. See State v. Clay (Mar.
?8, 2000), Franklin App. No. 99AP-404 (finding no
crror in jury instructions which ine.luded alternative
ways of c:ommitting offense when trial cottrt ht-
structed jury that it ttad to be unanirnous in the ver-
dict as to any orre alternative). Accordingly, having
found no error, let alone any plain error, appellant's
first assignment of error is overruled.

f7] {¶ 22} Appellant contetids in his third assign-
ment of error tttat the trial court's instructions dur-
ing the guilt phase of ttte trial regarding one of the
death penalty specitications were itnproper. Spe-

citically, the trial court insn-ucted tJte jury that be-
fore it could find appellaut guilry of the felony-
murder death penatty specification in R.C. 2929.04
(A)(7), it must find beyond a reasonable doubt tttal
appellant "purposely catrsed the death of [Pahner or
Gvans] while cornmitting or atternpting to cotomit

or 1leeing immcdiatety afler oommittuig or altempt-
ing to commir ag<nravated robbery aud/or kidnap-
piug- and the defendant personally committed each
act which constitwcd thc aggravated murder, in-
cludinc hrine the shot that caused the death of
jPahne or I causj, audfor committcd agpravated
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murder with prior calctdation and design." Appel-
lant's eounsel did not objecl to tltis instnrction or

rhe indicuneni which charged him with Ute death
penalt\specilication and_ therclitrc, has waived all

bui phtln cnor. Aeaiu, plain error does not cxist un-
less it can be said thai but for the crror, the outcome

of thc trial would clearly have been otha-wise.
;Idorel uz^! supra_ ai 62_ 5^ 2 N_E2d 894_ Even
lhongh appetlant's eounsel secmed to cottcede at or-

al argument that this assignment of error would
only be relevanr if we rcversed appellant's convie-

tions and remanded the ntatter for a new trial, we

nevertheless will address it.

(Q 231 In Srare v. Penix (1987), 32 Ohio St.3d 369,
513 N.F,?-d 744, Penix was convicted of aggravated
murder with accompanying cfeath penalty specifica-
tions. During tite penatty phase, lhe trial court in-
structed the jury to weigh the factors in mitigation
against the aggravating cireunrstauces found in ttie
felony-murder specification. Hotvcver, that court
instructed the, jury that the two aggravating eircum-
stances were: (I) that the defi;ndant acted with prior
calculatiou and design, and (2) that lhc defendant
was the principal offerider and comntitted the of=
fense whilc comntitting or attcntpting to coinntit
aggravated robbery. The Supreme Court of Ohio
noted that the language of the felony-murder spe-
cification was in the altontative and could not be
charged and proven In the satne case, because the
prior eaiculation aud design portion of the specific-
ation was only applicable if the deCendant was not
the principle affcnder. 1hus, because the jury in the
guilt pbase detemiined that the defendant person-
ally committed the acts, the prior caleulation and
design portiori of the specification should not have
becn considered by the jury in tlte penalty phase.
Id, ar 371, 513 NG.2d 744. 13ecause the presenta-
tion of an aggravating ciretunstance nut permitted
by statute impennissihly tipped the scale in favor of
death and undermined the reliability of the jury's
decision to impose the death penalty_ the Supreme
Couri rcvcrscd the imposition of the death penaltc
and reinonded ihc m'tt(cr for resentencin,.t_

Pac;e 10

*8 {¶ 24} Appellant contends that the trial court's
instruction was similarly irnproper because it
preseoted to the jury hoth alternatives for the
felony-tnurdcr spccification as in ('eteir We di.s

agree. In Penia-, the improper instruction was lgiven
daring the penalty phase of the trial which tipped
the scale in favor of the death penalty. In the
present matter, however. appellanl objects to an in-

struclion given in lhe gttilt phase of appellant"s trial.
Therefm'e, the concern that additional, iniproper ag-
gravating cu'cumstatmes would be improperly
weighed by the jury in the penalty pliase in favor of
the deatlt penalty is not iniplicated. (f State v.

Keene (Sept. 20. 1996), Montgomery App. No.
14375 (agreeing with Bteventh District Court of
Appeals that concern in Penix was to prevent jury
from considering both prongs of felony-murder spe-
cification in penalty phase). Appetlant cannot con-
tend that the jury improperly considered both
prongs of the felony-murder spacitication dttring
the penalty phase of the trial because the trial
cotuY's instntction during thc penalty phase of this
trial did not include both prongs of the felony-
murdcr aggravating circumstanc,e. Thcrefore, Penix

is not dispositive of this assigmnent of enor.

[8] {ll 25} l'he tria( court's instruction duriog the
guilt phase of appellant's trial provided the jury
with both of ttic altentative fomis of the lclony-
murder death penalty specification found in R.C-
2929.04(A)(7). And, as noted carlier, the trial court
properly instructed the jury that "(b)efore yoti can
find the defendant gtdlty on an offense providing
alternatives, you must be unaoimous in your verdict
as to any one alternative.- 'Fhe felony-murder spe-
cification instruetion, when coupled with tlte trial
court's instruction requiring unanimity for any al-
teniatives, was not eiToncous because tlte jury
could not find appellant guilty of a felony-nwrder
speciftcation unless it unanimously agreed that ap-
pellant comrnitted one ot the altcmatives. CC CLap,
supra.

191 {'; '6} Morco%er. the lunalso tbmid appellant
guilty of death penaliy specilications found in R.(:.
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292204(A)(1) and (5)_ Appellant does not addrass
eitlter of those findings in this appcal. AccordinOv,
eveo it we were to find error in the trial court's luilt
phase instruction for the felouv-murdei speci(ica-
tion, we cannot say that the outcome of this ca.se
c.learly would have been different because the jury
still found appellant guilty of oihcr dcath pcnaltv
specifications and appetlant still would have pro-
ooeded to rhe penalty phase of Llic trial. Appellant
does not raise any assigmnents of etror in relation
to the pertalty phase of the trial. Accordingly, ap-
pellant's tltu'd assignment oferror is oveiruled.

{¶.27} Appellant contends in his fitlh assignment
of error that his trial counsel was uieftective for
failing to object to the errors raised in his first,
second, and third assignments of er-ror. in order to
prevail on an ineffective assistance of counsel
claim, appellant must mcet the two-prong test euun-
ciated in Stric'k(and v, 4P?rshington (1984), 466 It.S.
668, 104 S.Ct. 2052, 80 L.Gd.2d 674: accord Stale
v. Bradley (L989), 42 Ohio S1.3d 136, 538 N-G-26
373, certiorat'i denied (1990). 497 U.S. 101 1, 110
S.Ct. 3258, 11 1 L.Gd2d 768. Initially, appellant
must show that couosel's perforntance was defi-
cient. To meeP that requlrement, appellant atust
sltow counsel's error was so serious that counsel
was not functioning as the "counsel" guaranteed by
thc Sixth Amendntent. Appellant may prove coun-
sel's conduct was deficient by identifying acts or
ontissions that were not the rresult of reasonablc
professiortal judgment. fhe court mtist then determ-
ine whether, in light of all the circumstances, the
identifted acts or otnissions were outside the wide
range of professionally cotnpetent assistance. [d. at
690. In analyzing the first prong of S'trickland there
is a strong presumption that defense counsel's con-
duct falls withio a wide range of reasonable profes-
siottal assistance. Id. at 689. Appellant must over-
come the presumption ttiat, under the circuni-
stanees, the challenged action might be considered
sotmci trial sti-ategy. Id., citing ;tlfchcaf c Louisianu
(195^)350US91 101_76S.(t I58. I0(11-1 d83.

Page 1 I

'9 {¶ 28; If appellant successfidly provCs Iha6
counsel's assistance was incllcctive, ihe seeond
prong of ihe S7ricklarrd test requires appellant to
povc prejudicc in ordcr to prevail. Siricklarzd,
supra, at 692. To nicct ihat prong, appellam tnust

show counsel's errors ^arete so serious as to deprive
him of a fair trial, a trial Nvhosc result is reliable_ fd,
at 687 Appellant would meet thia standatti with a
showing "that there is a reasonable probability fhaL,
but for cowtsel's unprofessional errors, the result of
the proceeding would liave been different. A reas-
onablc probability is a probability sufficient to un-
dermine confidence in the outcome." ld. at 694.

110]1111 {¶ 29} Having Jound no enor in appel-

lant's first and third assignments of crror, trial
counsel was not ineffective for failirtg to object to
those jury instructions. See State n- Graun, 158
Ohio App.3d 389, 815 N.L-..2d 1141,
2004-Ohio-4403, at 41 15. Additionally, we cannot
say that therc is a rcasonabtc probability thaL the
result of appellant's trial would have been different
had trial counsel objected to the adniission of the
taped conversations between appellant and Glenda
Ilodgc which i.sthc.subjcct of appcllanl's second as-
signment of etror_ Pirst, appellant's counsel stipu-
lated that the conversations were betwcen appellant
aud his ex-wife, Cilenda Elodg,e. Therefore, the
spousal incorrtpetentcy rule wotdd not bar these
conversation.s from being played to tite jury. State

v .S'anducal (Mar. 15, 2002). Sandusky App. No. S-
00-042; State v. Rrydor (Aug. 10, 1988). Lorain
App. No. 4280. Additionally, ttte conversations
were largely favorable to appellant. Accordingly,
even if trial counsel was ineffective for failittg to
object to the admission of the tapcd conversations,

appellant was itot prejudiced by that failure. Appel-
lant's fiith assignment of error is overnded.

{¶ 301 ht his sixth assignment of enar, appellant
contends that his aggravated murder convictions
were not supported by sufficient evidence. lhe Su-
preme Court of Ohio delineated the role of an ap
pellate court preseu[ed with a suf7iciency of the

evidence arguinent in Slate r_ Jrn/cs (1991)_ 61
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Ohio tit3d 759. S:4 N.t:2d 492, paragraph two ol
the syllabus.

An appellate courfs function when reviewing thc
sufficiarcy of the evidence to supporL a criminal
cunvictiou is to exantiue the evideuce adtnitted at
trial to detcnnine whether such evidence, if be-
lieved, would convincc thc average mind of thc
defendant's gttilt beyond a reasonable doubt. The
relevant inquir); is whether, afi.er viewing ttre
evidence in a light most favorable to the prosecu-
tion, any rationat trier of fact could have fomid
ttre essential elements of the ctime proven bey-
ond a reasonable doubt.

{^ 311 Whether the evidence is legally sttffrcient is

a question of taw, not fact. State v. Thompkins

(1997), 78 Ohio St.3d 380, 386, 678 N.E.2d 541.
tndecd, in deterntining the sufficiency of the evid-
eatce, an appellate court must give "full play to the
responsibility of the trier of fact fairly to resolve
conflicts in the testimony, to weigh the evidence,
and to draw reasonahle ioferences from basic facts

to ultimate facts." Jack.son v. I'irKrnia (1979), 44,
U.S 307, 319. 99 S.Ct_ 2781, 61 1,-Ed.2d 560. Con-

scquently, the weighL of the evidence and the c.red-
ibility of lhe witnesse.s are issues prunarity detenn-

ined by the trier of fact. State v. Yarbrough, 95

Ohio St.3d 127. 767 N.G.2d 216, 2002-Ohio-2126,

at 11 79: Sta1e v T72orrras (1982), 70 Ohio St.2d 79.

80. 434 N.E3d 1356. A verdic-t will not be dis-
lurbed miless, after viewing the evidence in the
light most favorablc lo the prosecution, it is appar-
ent that reasooable minds could not reach the con-

clusion reached by the trier of fact. Treesh; supra;

Jerrks, supra.at 273. 574 N.L.2d 492.

*10 [121 ^ 32} When the evidence is viewed in the

ligltt most favorable to the prosectttfon, it is dear
tttat reasonablc minds could find appellant guilty of
aggravated nturder beyond a roasonable doubt.
Paul's testimonv, if belicved, provided sufficient
csidence for a rational trier of fact to have found
appellant euilis beaund a reasonable doubt for the
ae>;ravaied murdets of Palmcr and Gvans. Appc•I-

Page 12

and was avoiding Palrrter's reqtiesls for paytnent.
Paul testitied ihal appellant called hint the day bc-

fore the murders and a'sked hhn io assist Itim in rob-

binlo the Palmar house- Tlte neat dav Paul, appel-
IanL. aud Pranklin went inlo the Palmer residencc

attd bounrl Palnter and kvans on the kitchen floot.
Paul furtlter testi6ed that lie Icft the house and
waited outside in the car and that when lie left,

Palnter and Evans were alive in the kitchcn. While
hc and fratilclin were waiting in the car, Ite heard
tnultiplc thutrtping sounds from inside the house

and theo saw appellant come out of the house.

{lJ 33} Logs of phone calls niade that day between
appellant and Paul also corroborate Paut's tesLi-
mony. Paul testified that lie attempted to use his
celt phone as a walkie-talkie by calling appeliant's
ccll phone and leaving tite phone on when appellant
first entcred Palnter's house. Phone [ogs of appel-

laut's and Paul's cell phones show an incoming
phone call on appcllant's cell phone log and an out-
going call on Paul's cell phone log at 10:27 a.m.,
which was consistent with Paul's testimony and
tintelinc. Additionally, there were no signs of
forced entry into Palrnet's house. A call log from a
pay phone near Palmer's house indicated that a call
was rnade to Palmer's cell phone at the approximate
time Paul said such a call was made, and Pahner`s
cell phone log showed an incoming phone call at
ttte satne titne. This evidence corroborates at least
some aspects of Paul's testiutony and demonstrates

tliat the threc men followed appcllant's plan for the
robberv. When viewed in the Iight most favorablc
to ttte prosecution, this evidence is sutlicient for a
rational trier of fact to find appellant guilty of the
aggravated murders of both Palmer and Evans. Ac-
cordingly, appellant's sixlh assignment of error is

overrulcd.

{¶ 34} Having oveiruled all of appellant's assign-
inents of error, lhe judgment of the Fraoklin County
C.ourt of Common Pleas is affinned

.hrclt,^rnrrrr ^il7irme^(.

hmt owed Palmer a significant amount of money t3OWMANandt3RYANI.JJ_concur.

c020I0 Thontson ReuLers. No Claim lo Orig. US Gov. Works.

42

h(tpJ/web2.westlaw_com/prinUprintstreatn.aspx?sv-Split&prft-HTM1,E&fn= top&tnt=75... 5/14/2010



t age 14 01 t4

Not Repoited in N.P.?d, 2004 WL 2944162 (Ohio App. 10 Dist_), 2004 -Ohio- 6980
(Cile as: 2004 W L 2944102 (Ohio App. lU Dist.))

Ohio npp. 10 Dist.,2004.
State v ( Iodl^e
Nor Reportcd in N_C.Zd, M04 WL. 29d4162 (Uhio
App. 10 DisL). 2004Ohio- 6980

LND OF D()CUMh;NI

I'agc 13

43

http://web2.westlaw.com/pritrt/pritrtstream.aspx?sv -Split&prfZ-H'1'MLE&ii3-_top&tnt=75... 5/14/2010



Westlaw.
Pagc 1

Not Reported in N.E.2d, 1997 WL 360849 (Ohio App. 10 Dist.)
(Cite as: 1997 WL 360849 (Oltio App. 10 Dist.))

Only the Westlaw citation is currently
available.

CHECK OHIO SUPREME COURT RIJLES
FOR REPORTING OF OPINIONS AND

WEIGHT OP LEGAL, AU'I'HORITY.

January 4, 1995. The state's theory of the case
at trial was that defendant plannecl and aided
in the murder of Smith for the purposc of
eliminating her as a witness in an upcoming
trial in which defendant was eharged with
theft. The theft charge involved a ring takeu
from Smitlt's apartment.

Court of Appeals of Ohio, Tenth District,
Franklin County.

STATE of Ohio, Plaintiff-Appeilee,

V.
Roimnel KNOX, Defendant-Appellant.

No. 96APA09-1265.

June 24, 1997.

APPEAL from the Fratildin County Court of
Common Pleas.
Ronald J. O'Brien, Prosecuting Attorney, and
Dianc P. Pattl, for appellee.

David J. Graeff, for appellant.

DESHLER, J.

*1 't'his is an appeal by defendant, Ronnnel
Knox, from a judgment of the Franklin
County Court of Common Pleas, following a
jury trial in whicli defendant was found
guilty of aggravated tnurder.

On January 17, 1995, defendant was indicted
on one count of aggravated murder, in viola-
tion of R.C. 2903.01, and one count of inti-
midation, in violation of R.C. 2921.03_ 'fhe
aggravated murder eount included a death
penalty specification under R.C.
2929.04(A)(8) and a firearm specifieation
under R.C. 2941.141. The indictment arose
out of the shooting death of Patricia Smith on

At trial, the state presented evidence that, in

June 1994, the defendant was hired as a
trainee by Ohio Extenninating, a pest control
company. On June 17, 1994, thc dcfendant

and his supervisor went to the apartmcnt of
Patricia Smith, located at 736 Countrybrook
West, to treat the apartment for rodents. Alter
the work was completed, Smith reported that
a ring was missing from the apartment. The

defendant becaine the f'oeus of an investiga-
tion and he was subsequently charged with

theft. A trial in the matter was scheduled for
February 1995. Shortly after Smitll i-eported

the missing ring, the defendant quit his job
with Ohio Exterminating.

On January 4, 1995, Patricia Smitli was
killed by a single gunshot wound to ttie face.
Smith's body was found ncar the doorway of
her aparhnent. The state presentecl evidence
indicating that the defendant and thrce other
individuals, Will Anthony, Mary "Buffy"

Payne, and John Knox had di-iven to Srnith's
apartment complex on the night of the

shooting.

Mary Payne was called as a witness by the

state to testify regarding the events of Janu-
ary 4, 1995. Payne, who stated that hei-
nickname was "Buffy," first met the defen-
dant in November of 1994. Payne and the
defendant socialized and had a relationship.
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When she tirst met the defendant, Payne was
not aware that the defendant was married.
Payne also became acquainted with the de-

fendant's brother, John Knox, and an indi-
vidual namcd Will Anthony. Anthony's
nickname was "Wl-tecls."

The defendant lold Payrte about a pendhlg
eriminal charge, in which he was accused of
stcaling a ring while working for an exter-
rninating company. On January 4, 1995, the
defendant asked Payne to go out with him
that evening. The defendant arrived at
Payne's residence with John Knox and Will
Anthony.

As they were leaving Payne's house, the de-
Pendant requested a favor from Payne. Spe-
cilically, the defendant asked Payne to go up
to the apat-tment of the lady that "had a court
case against hitn, and knock on the door so
that Wheels could talk to her and to see if * *
* he could offer her money or sotnething like
that to dt-op the charges against Rommell so
lie wouldn't have to go to jail." (Tr. Vol.V,
27.) Payne wondered why the defendant
would not tallc to the lady hiniself. At the
time. Payne assumed that "Wheels" was
going to try to intimidate the woman. The
defendant wanted Payne to knock on the door
first because of defendant's belief that the
lady would not open the door for a black
male.

*2 The four individuals got ittto a car driven
by defendant's brother, John Knox. The de-
fendant was in the front passenger seat while
Payne and Anthony rode in the back seat.
They drove to the Countrybrook Apartments
and parked on the corner of the street. Payne
and Anthony got out of the car and walked up
to the apartment. Payne knocked on the door.
Payne noticed the woman look through a

peephole and then Paync hcard the lock start
to open. Anthony told Payne that she could
go back to the car "so he could talk to hcr."
(Tr. Vol.V, 31.)

As Payne turned off the stoop and started
walking back toward the car, Payne heard "a

boom and I tm-ned and looked and he had a
gun in his hand and lre was coming at me."

(Tr. Vol.V, 31.) Anthony canie running at
Payne, grabbed hcr by the artn and said
"move, Bitch" (Tr. Vol.V, 31.) Anthony put
her in the back seat of the ear and they drove

away.

Payne stated that slie heard only one shot.
She testified that, dit-ectly before the shot was
fired, she did not hear any conversation. As
they were driving away, Payne becanie sick;
she opened the car door and vomited. Payne
stated that Antltony "was supercharged up
for what he just done. I think lie really took
enjoyment in it." (Tr. Vol.V, 33.) According

to Payne, Anthony had no remorse.

Payne testified that, as tliey wei-e driving
down the road, the defendant turned around
and "stiatched my artns up twisting them
outwards and told tne that if I even thought
that I was going to tell on him, that I would
end up the samc way." (Tr. Vol.V, 34.) fhe
defendant also told Payne that "he had thc
power to do it and he looked at Wheels, and
Wheels says `you got that right, cuss.' "(Tr.
Vol.V, 34.) Payne stated that she "knew they
meant it." (Tr. VoI.V, 34.)

The men drove Payne to her residence. The
defendant told Payne to wait by the sidewalk
while he spoke briefly with his brother and
Anthony. John Knox and Anthony ttren
drove away. 'I'he defendant told Payne that
she was not allowed to leave her house or to

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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talk to anyone. The defetidant also told Payne
that he would he chccking on lier regularly "A. YES, HE DID.
and that lie would have people in the neigh-
borhood watehing tier. The defendant told
her that if she left the house or lalked to an-
yotie "lie would genocide me and tny child-
ren and everybody else that had anything to
do with tne." (Tr. Vo1.V, 37.)

"Q. COULD YOU TELL "1'HF LADIES
AND GENTLEMEN OF TIIE JURY
WHAT HE TOLD YOU?

"A. HE CAME IN AND SHOWF.D NIE A
NEWSPAPER ARTICLE.

Over tltc next few days, the defendant would
call Payne's residence periodically to see if
slie was home and to tell her that he would be
calling back later. The defendant subse-
quently called Payne and told her that he was
in jail. Payne hung up and then called her
mother and told her what had happened.
Payne eventually ttn'ned herself in to the po-
lice.

Payne described the gun used by Anthony as
"a big silver gun." (Tr. VoI.V, 42.) She stated
that the gun resembled the one defendant
"used to keep in his car," although she was
not positive whether it was the same weapon.
(Tr. Vol.V, 42.) The defendant had told
Payne that the weapon he carried was a .380.
Payne stated that she initially did not speak
with police for fear that "if Rommel was
loose, he would kill me." (Tr. Vo1.V, 51.)

*3 Kimyana Knox, the sister ot' the defen-
dant, testified that in January of 1995, the
defendant came over to the house where
Kimyana and her mother resided atid showed
them a newspaper at-ticle regarding the death
of Patricia Sniith. Kimyana gave the fol-
lowing testimony abottt her conversation
with the defendant regarding the newspaper
article:

"Q. OKAY. WHEN I-IE CAME TO THE
HOUSE, DID HE 'I'ELL YOU SOME
THINGS?

"Q. WHAT WAS THE NEWSPAPER AR-
TICLE ABOUT?

"A. ABOUT A LADY-ABOUT A LADY
GETTING KILLED. AND I HAD READ IT
AND I ASKED IIIM IF HE DONE IT. HE
SAID NO. AND I ASKED LIIM WHY IT
HAPPENED. HB'S LIKE IT WAS EITIIER
SHE GO OR HE GO, AND I-IE SAID LIE
WASN'T GOING TO JAIL.

"Q. OKAY. DID HE TELL YOU WHAT
IIAPPENED?

"A. YES, IIE DID.

"Q. WHAT DID IIE TELL YOU?

"A. HE SAID TIIAT-IIE SAID TIIAT SIIE
HAD ACCUSED IIIM OF STEALING A
RING ANDHE DIDN'1' STEAL I'1`, AND
HE HAD HIRED "I'WO PEOPLE 7'O DO
THE JOB. AND HE WAS GOING TO PAY
ONE PERSON TO DO IT ALL, BUT WITH
IlIM BEING BLACK SIIE WOULDN'T
OPEN THE DOOR FOR IIIM. SO IIL IIAD
THE WHffEGIRL GO UP'fO IHE DOOR
WITH HIM.

"Q. OKAY. WIIAT DID TIIE WIIITE
GIRL DO?

"A. SHE KNOCKED ON 1'HE DOOR, AS

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
46



Page 4

Not Reported in N.E.2d, 1997 WL 360849 (Ohio App. 10 Dist.)
(Cite as: 1997 WL 360849 (Ohio App. 10 Dist.))

FAR AS I KNOW. FROM WHA1' 1 WAS
TOLD, SHE KNOCKED ON THE DOOR
AND SAID HER CAR WAS MESSED UP
OR SOMETHTNG. WHBN TIIE LADY
OPENED TIIE DOOR OR WHATEVER,
THA1' IS=1'IIEY JUST SHOT.

"Q. OKAY. WIIO SHOT? WHO DID IIE
SAY DID'1'HE SIIOOTING?

"A. HE DIDN'1' SAY.

"Q. WHO DID IIE SAY WENT UP TO THE
DOOR?

"A. WILL AND 13UFFY.

"Q. WHO IS WILL?

"A. A CLOSE FRIEND OF THE FAMILY.

"Q. DO YOU KNOW WHAT HIS LAST
NAME IS?

"A. AN'THONY." (Tr. 123-124.)

The dcfendant told Kimyana that "lie was
going to pay Will $500 to do it." (Tr. Vo1.IV,
129.) The defendant explained to Kitnyana
that, "[w]ith Will being black, the lady
wouldn't open the door. He had to split the
nloney between Will and Buffy.° (Tr.
Vo1.IV, 129.) The defendant told his sister
that "they were going to learn not to F with
him" and the defendant indicated that "he
wasn't going to jail for nothing lie didn't do."
("1'r. Vol.IV, 128.) Tlie defendant also told
Kintyana that he had asked his lawyer what
would happen if Smith did not show up for
court and, "if she was to get killed, what
would happen." ('1'r. Vol.IV, 131-132.)

one day and "wanted me and Regina to write
some stuff down dealing with the case." (Tr.

Vol.TV, 132.) Specifically, the defendant
"wanted us to write some things down * * *
where he could have atz alibi saying that
where lie was and where we was, and N\as we

together or not." (Tr. VoI.IV, 133.)

On January 7, 1995, Columbus Police De-
tective Brian Lacy received a call fi-om a
woman named Regina Knox. Knox indicated

that she liad information regarding the mur-

der. Knox came to police headquarters and
was interviewed that day. Lacy testified that,
foliowing this interview, the primc suspects
in the case were the defendant, his brottter

John Knox, an individual named Will and a
woman re(en-ed to as "Bully." That cvening,
Columbus police ofGcers detained John
Knox approximateJy one mile fi-om his resi-
dence. The defendatit was also atzested later

that evening.

*4 Shortly after the arrests, police oflicers
conducted a search of a 1981 Cadiltac. Evi-
dence at trial indicated that the vehicle be-
longed to John Knox. On the front floor of
the Cadillac, police officers recovci-ed a
"Jennings Bryco Model 59" .380 automatic
pistol. The weapon contained live ammuni-
tion.

Police detectives interviewed both John
Knox and the defendant shortly after thcir
arrests. Detective Lacy first conductect an
interview with John Knox. Lacy also took
part in the interview of the deleodant, along

with two other detectives. Lacy observed the
first part of the interview from a separate

room. When the interview appeared to be
stalling, Lacy went to the interview room and

began questioning the defendant.

Kiniyana stated that the defendant called her
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At trial, the videotape of the police interview to her stomach. Payne moved out of Gagc's
was played for the jury. The interview of the
defendant lasted approximately one hour.
During the initial stages of the interview, the
deCendant stated that he had tiot left his house

on January 4, 1995. He also denied that he
knew anybody natued "Buffy."

During the later part of the interview, the
defendant acknowledged that he knew
"Buffy." He also stated that he was at Patricia
Smith's apartment complex on the night of
the shooting. The defendaat told the detec-
tives that his bt-other John was driving and
that he was sitting in the front passenger seat.
Will and Buffy were in the back seat. They
parked the car and Buffy and Will got out.
The defendant stated that "[w]e pulled up and
like *** didn't hear tto shots, we didn't hear
nothing. Didn't even know, I mean, we didn't
thitik they both had the nerve or anything like
that." (Police Interview Romniell Knox, 30.)
The defendant stated that when Bully and
Will got baek inside the car, Will stated, "I
already done it, 1 shot the old lady." (Police
Interview Rommell Knox, 33.)

Dr. Larry Tate, a pathologist with the Frank-
lin County Coroner's Office, perfortned an
autopsy on the shooting victim, Patricia
Smith. 1'ate testified that the victim died of a
gunshot wound to the liead. The bullet en-
tered through the left side of the victim's
mouth and exited through her neck.

Mary Gage testified fot- the defense. Mary

Payne atid her two daugltters nioved into
Gage's residence beginning in the fall of

1994. On January 4, 1995, the defendant

came over to Gage's house and picked up
Payne. Payne and the defendant returned at

approximately midnight. According to Gage,

Payne looked pale and said that she was sick

residence about tliree or four days later.

Robin Dunlap also testified on behatf of the
defendant. Dunlap resides at 714 Country-
brook Drive West. Dunlap was home at the

time of the shooting. Dunlap heard the sound
of a gunshot and she got up and looked out

the window. Dunlap observed a womau who
was standing in the grass. The woman ap-

peared to be pointing. Dunlap then observed

the woman start rumiing.

Following deliberations, the jury returned a
verdict finding defendant guilty of aggra-
vated murder, as well as the aggravating

circumstance, i.e., that the victim of the ag-
gravated murder was a witness to an offense
and was putposely killed to prevent her tes-
timony in a criminal proceeding. The jur,y
further found that defendant had a firearni on

or about his person or under his control while
committing the aggravated murder. "fhe jury
returned a not guilty verdict on the chargc of
intitnidation of a witness (Mary Paync).
Following a mitigation hearing, the jtu-y -e-

turned a verdict recommending a seutence of
twenty years to life on the aggravated nun'der
conviction. The defendant was sentenced by

entry filed August 30, 1996.

*5 On appeal, del'endant sets forth the fol-
lowing nine assignments of error for review:

`Assigtmlent of Frror One

"THE TRIAL COURT ERRS IN OVER-
RULING A MOTION FOR A MISTRIAL
DURING CLOSING ARGUMENI; PRO-
SECUTORIAI, MISCONDUCT OCCURS
DURING THE COURSE OF A CLOSING
ARGUMENT WIIEN THERE ARE RE-
PEATED COMMEN'I'S MADE RE.-
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GARDING TFIE LACK OF DEFENSE
I'ESTIMONY, TIIE RIGHT TO REMAIN
SILENT, PERSONAL OPINION OF THE
PROSECUTOR AND REFUSAL TO
FOLLOW THE 1'RIAL COUR'I'S RULING
ON "I'HE SPOUSAL PRIVILEGE CONTRA
THE F1F1H, SIXTH AND FOURTEENTH
AMENDMENTS TO THE CONSTITU-
TION.

MO'ITON FOR A NEW '1'RIAL W HLN
THE ACCUSED LEARNS A DEAL HAD
BEEN STRUCK '1'O NOT PROSECUTE
THE KEY WIITIESS IN THE CASE AND
THE PROSECUTOR FAILED TO DI-
VULGE THIS EXCIILPATORY EVI-
DENCE CONTRA THE SIXTH AND
FOURI'EENTH AMENDMENTS TO TIIE
CONSTITUTION.

"Assigmnent of Error Two "Assignment of Error Five

"THE T'RIAL COUR'F COMMITS PRE-
JLJDICIAL ERROR IN OVERRULING A
MOTION TO SUPPRESS A STATEMEN"I'
BY THE ACCUSED WHFN THE
PRE-l'RIAL TFSTIMONY SHOWS THE
ACCLJSED WAS INTOXICATED AT THE
TIME OF HIS STATEMENT, WITH
DRUGS AND ALCOHOL. AND TIIE
DETECTIVE THREATENED TO
SIIOWCASE THE ACCUSED AS AN
`ANIMAL' AT THE FORTHCOMING
JURY TRIAL CONTRA THE FIFTH,
SIXTII AND FOURTEENTH AMEND-
MENTS TO THE CONSTITUTION.

"Assignment of Error'Fhree

"PREJUDICIAI, ERROR OCCURS DUR-
ING 'I`HE COURSE OF A JURY TRIAL
WHEN HEARSAY TESTIMONY FROM
THE WIFE OF THE ACCUSED IS IN-
TRODUCED, CONTRA EVID.R.
601(B)(2), EVID.R. 501, R.C. 2945.42,
AND THE FIFTH, SIXTH AND FOUR-
TF,ENTH AMENDMENTS TO 'fHE
CONS'I'I'I'UTION.

"Assignment of Error Four

"THE TRIAL COURT COMMI'I'S PRE-
JUDICIAL ERROR IN OVERRULING A

"(a) THE TRIAL COURT COMMI'I'S
PREJl1DICIAL ERROR IN REFUSING TO
GIVE AN INSTRUCI'ION ON THE
LESSER INCLUDED OFFENSE OF
MURDER.

"(b)PLAINERROROCCURS WHENFHE
TRIAL C.OURT GIVES AN ACQUI'I"fAL
FIRS"I' INSTRUCTION ON AGGRA-
VATED MURDER.

"Assignment of Error Six

"(a) WHERE THS EVIDENCE IS INSUF-
FICIENT AS A MATTER OF LAW FOR
CONVICTION, THF, TRIAL COURT
COMMITS PREJUDICIAI. ERROR IN
OVERRULING A MOTION FOR AC-
QUITTAL.

"(b) THE VERDICI' IS AGAINST THF
MANIFEST WEIGHT OF TIIE EVI-
DENCE.

"Assignment of Error Seven

"THE TRIAL COUR7' COMMIIS PRB-
JUDICIAL ERROR IN A CAPITAI, CASE
WHEN IT ADMITS A GRUESOME 110-
MICIDE PHOTO OVER THE OBJECTION
OF DEFENSE, BF.CAUSE OF I'I'S 1N-
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FLAMMATORY NATURE.

"Assigmnent of F,rror Isight

"A JiJDGE, WHO HEARS PRE-TRIAI,
'1'ESTIMONY REGARDING A PRO'fE:C-
"fIVE ORDER, ERRS IN REFUSING TO
DJVULGE THE NAMES AND AD-
DRESSES OF KEY WITNESSES.

"Assignment of Error Nine

from "making things logical, chronological,
and/or otherwise for the jury to undet-stand
how the investigation unfolded and how
things led to the next step." (Tr. Vol.111, 5.)
At the hearing, the trial court t-uled that "the
tnotion in limine with regat•d to staternents
that the prosecution believes that Mrs. Knox
nlay or may not make will be sustained as to
opening. But you are not prohibited from
using her name. I agree with the state's posi-
tion as to the use of Mrs. Knox's name." (Tr.
Vol.111, 5-6.)

"THE TRIAL COURT ERRS IN RULING
THE ACCUSED HAD NO STANDING TO
CONTES7' THE VALIDITY OF A
SEARCH WARRANT ON AN AUTOMO-
BILE."

The issues raised tmder defendant's first and
third assignments of error are interrelated.
For purposes of review, we will address the
third assigmnent of error first.

Under the third assignment of error, defen-
dant contends that the trial court erred in al-
lowing the state to introduce hearsay testi-

tnony of the defendant's wife, Regina Knox,

tliroughout portions of the trial.

*6 7'he record indicates that, prior to trial,
defense counsel filed a motion in limine to
prevent the state ti-om mentioning Regina
Knox's name or making reference to any
possible testimony that she might give if
called as a witness. The matter was cotrsi-
det'ed at a pretrial hearing. At the hearing, the
prosecution argued that it should not be pro-
hibited from mentioning Regina Knox's
name where such reference was relevant to
explaining the commencement of the police
investigation. Specifically, the state argued
that, even if defendant's wife elected not to
testify, the state shoutd not be prohibited

During the state's opening argument, the
prosecutor referred to Regina Knox in relat-
ing the cluonology of events regarding llow
the police became aware of certain suspects
immediately following the victim's deatli.
Specifically, the prosecutor noted that, as a
result of an interview with Knox, "there wet-e
a number of suspects that the police directed
their focus on." (Tr. Vol.111, 19.)

Regina Knox's natne was also mentioned

during the state's direct examination of De-
tective Brian Lacy, in whicli the detectivc
testified regarding his interview of the de-
fendant at police headquarters shortly aftet-
his atxest. In response to a question by the
prosecution regarding what information Lacy

had obtained prior to the time he interviewed
the defendant, Lacy stated that his know-
ledge came from Regina Knox and the de-
fendant's brother, John Knox. Finally, during
closing argument, the prosecutor noted that,

following a police interview with Regina
Knox, the defendant became the focus of thc

police investigation.

Defendant contends that the state, realizing
that Regina Knox was not going to testify at
trial, attempted to get her testimony in
through prejudicial hearsay. Defendant as-
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serts that sueh hearsay testimony was prohi-
bited under Evid.R. 601(B)(2) and R.C.
2945.42.

Evid.R. 601(B)(2) states that:

"Every person is competent to be a witness

except:

"(B) A spouse testifying against the other
spouse charged with a crime except when
either of the following applies:

1:***

"(2) The testifying spouse elects to testify."

R.C. 2945.42 provides in pai-C that:

"'** Husband or wife shall not testify
concerning a communication made by one to
the other, or act done by either in the pres-
ence of the other, duiing coverture, unless the
communication was made or act done in the
known presenee or hearing of a third person
competent to be a witness, or in case of per-
sonal injury by either the husband or wife to
the othcr, or rape or the former offense of
felonious sexual penetration in a case in
which the offense can be committed against a
spouse, or bigamy, or failure to provide for,
or neglect or cruelty of either to their children
under eighteen years of age or their physi-
cally or menfally handicapped child under
twenty-one years of age, violation of a pro-
tection order or consent agreement, or neg-
lect or abandomnent of a spouse under a
provision of those sections. * * * "

*71n State v. Addcarnson (1995), 72 Ohio St3d
431, 433, 650 N.E.2d 875, the Ohio Supreme

Court noted that "[t]he focus of F.vid.R.

601(B) is the competency oP the testifying

spouse; in contrast, R.C. 2945.42 focuses on
the privileged natui-e of spousal communica-

tions."

Initially, we note that, while Evid.R. 601(B)
concerns the competency of a spouse to tes-

tify at trial, in the instant case the defendant's
wife elected not to tcstify against the dcfen-
dant. Further, while R.C. 2945.42 "'confers

a substantive right upon the accused to ex-
clude privileged spousal testimony concern-
ing a confidential communication,' '

Adamson, supra, at 433, 650 N.E.2d 875, the

record in the instant case indicates, as noted

by the state, that the prosecution's i-eferenccs
did not mention a spousal cornmunication.
Stated otlzerwise, the jury was not made
aware of any purported communication be-
tween the defendant and his wife as neither
the prosecutor nor the detective repeated
what Regina Knox related during her police

interview.

Fvid.R. 801(C.) defines "hearsay" as "a
statement, other than one tnade by the dec-
larant while testifying at the trial ot' hearing,
offered in evidence to prove the truth of the
matter asserted." 1'he record in the instant
case indicates that the trial court, in ruling on
the defendant's motion in limine, deterinined
that the state would be permitted to mention
Regina Kiiox's name tbr the limited purpose
of explai.ning the commencenlent of the in-
vestigation of ttte case and llow defendant
initially became a suspect. We find no error
by the trial court. lJnder Ohio law, statements
which are not offered to prove the truth of the
matter asserted but offered to explain a police
officer's conduct wliile investigating a crime
are not hearsay. State v. Cantlebarry (1990),
69 Ohio App.3d 216, 221, 590 N.E.2d 342,

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
51



Pagc 9

Not Reported in N.E.2d, 1997 WL 360849 (Ohio App. 10 Dist.)
(Cite as: 1997 WL 360849 ( Ohio App. 10 Dist.))

citing State v. 7homas (1980), 61 Ohio St.2d gument, the test is whether the remarks were

223, 232, 400 N.E.2d 401. As ttoted above, itnproper and, if so, whether they prejudi-
the references to Regina Knox did not reveal cially affected substantial rights of thc de-

what information she provided the police, fendant. State v Smith (1984), 14 Ottio St.3d

and sueh references, wliile showing how the 13, 14, 470 N.E.2d 883.

defendant bec.ame a sttspect, were not offered
for the truQh of the matter asserted and thus
did not constitule hearsay statetnents.

Even assuming, however, that the references
to defendant's wife were improper, such error
was harmless where it is highly probable that
the evidence did not contribute to defendant's
conviction. State v. Bayless ( 1976), 48 Ohio
St.2d 73, 106, 357 N.E.2d 1035, vacated on
other grounds, 438 U.S. 911, 98 S.Ct. 3135,

57 L.Ed.2d 1155. In the present case, ex-
cluding the references to defendant's wife,
there was overwhetming evidence, discussed
more fiilly infra, to support defendant's eon-
viction.

Defendant's third assignment of error is
overruled.

tJnder the lirst assigtunetit of error, defen-
dant asserts that he was denied a fair trial
based upon prosecutorial misconduct occur-
ring during the state's closing argument.
Specifically, defendant argues that the pros-
ecutor engaged in the following instances of
inisconduct: refer-ring to defendant's wife, in
contravention of the trial court's instructions;
stating that there was no defense in this case
and that defendant's theory of the case was
ridiculous; atid, cornmenting on testimony
notin evidenee.

*8 in general, wide tatitude is to be gratited
both sides during closing argument. State v.
Landrum (1990), 53 Ohio St.3d 107, 111,
559 N.E.2d 710. In reviewing a claim of
prosecutorial misconduct during closing ar-

Upon review, we conclude that defendant's
right to a lair trial was not violated bv the
conduct of the prosecution during closing.
Defendant first contends that the prosecutot-
immediately began closing argument by re-
ferring to defendant's wife, Regina, when the
state had been specifically instructed not to
do so.

The record indicates that, at the slart of
closing argument, defense eounsel objected
to the prosecutor's reference to Regina Knox.
Following the objection, a sidebar confe-
rence was held outside the hearing of the
jury. Defense counsel made a motion for
mistrial on the basis tliat, because defendant's
wife chose not to testify, any mention oC her
name would involve hearsay. The record
indicates the following exclrange between the
prosecutor and the trial court:

" * * * [THE PROSECUT'OR]: YOUR
HONOR, I'M FOLLOWING THE GUIDE-
LINES PUT. FOR'I'H BY THE COUR'f
DURING THE TRIAL ON CLOSING
ARGUMENT. IT FOLLOWS 7'HE WAY
THE EVIDENCE CAME OIJT. I'M ME-
RELY STATIIVG THAT THE INVESTI-
GATION WAS STARTED AS A RESULT
OF AN INTERVIEW WITII REGINA
KNOX. AS A RESULT OF I'HIr tNTLR-
VIEW WITH REGINA KNOX, HE WAS
TARGETED AS A SUSPECT, PERIOD.

"THE COURT: ALL RIGHT.

" * * * [THE PROSECUTOR]: THAT IS
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CONSISTENT WITH WHAT THE EVI-
DENCE IS IN THE CASE, AND "I'HAT IS
AS FAR AS I'M GOING WITH IT.

"THE. COURT: FIKST OF ALL, THE
EVIDENCE SHOWS "LHAT MORE TIIAN
ONE PERSON WENT, SO 1 DON'T WANT
YOU MISCIIARACTERIZING THIS
BECAUSE WIIAT THAT DOES IS MAKE
THEM BELIEVE TIIAT REGINA KNOX
MADE CERI"AIN STATE,MENTS. AT NO
TIME IN 1'IIIS TRIAL WAS REGINA
KNOX'S STA'I'EMENTS EVER AL-
LOWED IN-

" * * * [TIIE PROSF,CIJTOR]: THAT'S
CORRBC'I'.

"THE COURT:-TIIE COLIRTROOM. LET
ME FINISH. SO BEING CONSISTENT
WITH THE COURT'S RULING, YOU CAN
COMMENT ON THE, EVIDENCE WHICH
IS THAT SIIE WENT TO THE POLICE.
I'M NOT GOING TO ALLOW YOU TO
MISCHARACTERIZE IT SO THEY CAN
BELIEVE WHAT MS. KNOX'S STATE-
MENT WAS ABOUT HER HUSBAND. **

"TO YOUR OBJECTION, SHE WAS
ALLOWED TO EXERCISE HER RIGHT
NOT TO COME IN. THE COURT HAS
CONSISTENTLY ALLOWED THEM TO
COMMENT ON THE EVIDENCE, WHICH
A1' TIIIS POINT IS TIIAT SHE WENT TO
THE POLICE, AND "IIIAT IS THE ONLY
COMMENT I WILL ALLOW YOU TO
MAKE. YOUR OBJECTION FOR A MI-
STRIALIS OVERRULED." (Tr. Vol.VI,
141-142.)

Defendant essentially reiterates his conten-
tion, addressed above, that any"reference to

Regina Knox constituted impernlissiblc
hearsay. We have previously concluded,
however, that the references regarding Knox
did not violate the hearsay rule. Fui-ther,
contrary to deiendant's contention, the state's
mention of Kttox was not in contravcntion of
the trial court's prior ruling on defendant's
motion in limine. Rather, the record, as noted
above, indicates that the reference during
closing argument was consistent the court's
prior rulitig that the state could mcntion
Knox's name for the litnited purpose ol' in-
dieating how the investigation began.

*9 Defendant further contends that the
prosecutor engaged in misconduct by stating
that "there was no defense" and that the de-
fense had "presented nothing that contradicts
the state's case." We disagree. In State v.
Williams (1986), 23 Ohio St.3d 16, 19-20,
490 N.E.2d 906, the court held that a prose-
cutor's reference in closing argument to
"uncontradieted evidence is not a cotnment
on the accused's failure to testify, where the
cotnment is directed to the strengtli of the
state's evidence and not to the silence oi' the
aceused, and where the jury is instn.tcted **
* to not consider the accused's failure to tes-
tify." In the present case, we find that, taken
in context, the prosecutor's statements were
directed to the strength of the state's case,
rather than defendaut's silence. Fut-ther, we
note that the jury was instructed by the trial
court not to consider defetidatit's sitence for
any purpose.

Defendant next argues that it was improper
for the prosecution to comment on the
"theories of the defense" and to state that
such theorics were "ridictdous." In State v.
Br"own (1988), 38 Ohio St.3d 305, 528
N.E.2d 523, the defendant asset-teci that
misconduct occuised where the prosecutor
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stated that defense counsel followed a

"dartboard approach," that he "talked out of
both sides of his moutli," and that eounsel's

theory of the case was "°baloney." The Ohio
Supreme Court upheld such connnents,

stating tttat:

" * * * (lInflantmatory and purely derogatory
comments are itnproper. * * * This
precedertt, however, does not mean that the
prosecution cannot be colorful or creative.
What is not permitted are commcnts are
purely abusive. Othet-wise, counsel for both
partics are afforded wide latitude during
closing argument. In our view, the above
remarks were permissible." Id. at 317, 528
N.E.2d 523.

In accordance with the ltolding in Brotivn,
supra, we find that the retnarks at issue were
neitlter prejudicial nor inflammatory. Fur-
ther, even assuming the comntents to be im-
proper, we catulot conclude that the chal-
lenged comments "so infected the trial witli
unfairness as to make the resulting convic-
tion a denial of due process." Donnelly v.
DeChristqforo (1974), 416 U.S. 637, 643, 94
S.Ct. 1868, 40 L.Ed.2d 431.

Finally, defendant contends that the prose-
cution misstated the evidence by comment-
ing that a payment of $250 was given to

Mary "Bttffy" Payne for her participation in
the homicide. Upott review, defendant has
failed to show prejudicial error. The record
indicates that, wltile the cotu-t sustained an

objection to tfre above comment, the prose-

cutor subsequently clarified that the paytnent

had not actually occurred, thereby accurately

refleeting the evidence presented. Speciti-
cally, the prosecutor noted that Kimyana
Knox testified that the defendant stated he
was going to split $500 between Payne and

Will Anthony as payment for the murcler. We
further iiote that the jury was instructed that
closing arguments do not constitute evi-
dence. Defendant catmot show prejudice
under these circttmstances.

*f0 Based upon the foregoing, defendant's
first assignment of en-or is overrule.d.

ITnder the second assigmnent of error, it is
asserted that the trial court efred in overtul-
ing defendant's motion to suppress a state-
ment by defendant during his police inter-
view. Defendant argues that the videotaped
interview shows that he was intoxicated at
the time the statement was given. Defendatit
further contends that the statement was in-
duced by threats frotn the police detectivc
who conducted the interview.

Initially, we address defendant's contention
that the videotaped interview shows that he
was intoxicated at the time he spoke with
police detectives. We have carefully re-
viewed the entire video of the interview- and
we discern no indication that defendant was
impaired by alcohol or dntgs. Although de-
fendant stated during the interview that he
had consumed alcohol approximately cight
hours prior to the interview, he also stated
that he was not intoxicated at the time. We
find that defendant's demeanor on the video,

as contended by the state, reveals that de-
fendant was tliinking clearly and speaking
coherently. In sunt, the record simply does

not support the assertion that defendant was
under the influcnce of alcohol or drugs at thc

time he spoke with the police detectives.

We next consider defendant's eontention that
his statements were not voltmtary becausc, it
is asserted, they were the result of coercive
tactics employed by Detective Lacy. Specif-
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ically, defendant points to conlments by the police conduct, no due process violation ex-
detective stating that he would make the de-
fendant look like an animal in front of the
jury.

In Columbus v. Stepp (Oct. 6, 1992), Franklin
App. Nos, 92AP-486 & 487, unreported,
(1992 Opinions 4671, 4680), this court noted
that:

"The basic test for voluntariness is whether
the confession is `the product of an essen-
tially free and unconstrained choice by its
maker.' Schneckloth v. Bustamonte ( 1973),
412 U.S. 218, 225, 93 S.Ct. 2041, 36 L.Ed.2d
854. In applying this test, a court must con-
sider the totality of circumstances surround-
ing the confession. Id. at 225; Frazier v.
Cupp ( 1969),394 U.S. 731, 89 S.Ct. 1420,22
L.Ed.2d 684. Factors a court should weigh
when making a voluntariness determination
include:

"`In deciding whether a defendant's eonfes-
sion is involuntarily induced, the court
should consider the totality of the circums-
tances, including the age, mentality, and
prior criminal experience of the accused; the
length, itrtensity, and frequency of the inter-
rogation; the existence of physical depriva-
tionor mistreattnent; and the existence of
threat or inducement.' State v. Edwards
(1976), 49 Ohio St.2d 31, 358 N.E.2d 1051,
paragraph two of the syllabus, vacated in
part, 438 U.S. 911, 98 S.Ct. 3147, 57 L.Ed.2d
1155.

"Coercive police activity, however, is a ne-
cessary predicate to finding a confession
`involuntary' within the meaning of the Due
Process Clause. Colorado v. Connelly
(1986); 479 U.S. 157, 107 S.Ct. 515, 93
L.Ed.2d 473. In the absence of such coercive

ists. Id. at 167."

*13 In considering the "totality of the cir-

cutnstances," the t-ecot-d indicates that de-

fendant was twenty-tluee years of age and
had prior exporience with the law atid police
procedure, includirtg an arrest and convic-

tion. Defendant appeared to have average
intelligence and his demeanor did not suggest
that he was particularly susceptible to inti-

midation. As noted above, there was no in-
dication that defendant was impaired by
drugs or alcohol at the tinie of the interview.
Defendant signed thc Miranda waiver form
and indicated that he understood the impli-

cations involved in waiving his rights. The
interview was relatively short, lasting ap-
proxitnately one hour. During the ititerview,

defendant requested, and received, a glass of
water.

Defendant's contention that the detective's
threat to make him look like an animal at trial
rendered his statement involuntary is not
persuasive. Initially, we note that there was a

definite time lapse between Detective l.acy's
comments and defendant's subsequent
statements, indicating a lack of causal corr
neetion. As noted by the state, the record

indicates that defendant's statements ap-
peared to be prompted, not by tlireats or in-

ducenients, but rather by the detectives' in-
dication that they were terminating the in-
terview on the grounds that their requests to
hear defendant's version oC tl2e incident were

futile. Further, in the context of the manucr in

which Detective Lacy's comrnents we.re
posed, the inducentents at issue constituted
admonitions to tell the truth. Such admoni-

tions do not constitute inlproper police con-

duct. See State v, Acquista (Dec. 12, 1995),
Franklin App. No. 95APA04-431, tuirc-
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ported, (1995 Opinions 5291, 5299) ("ad- vetsation during the trial between one of
monitions to tell the truth are considered to defendant's attorney's, Susan i augh-
he neither tlireats nor pi-onlises and are per- lin-Schopis, and a proscctor, Timotlly Braun,
missible"), citing State v. Loza (1994), 71 in which defense counsel inquired as to the
Ohio St.3d 61, 67, 641 N.E.2d 1082, reason why Payne had not been charged.

Upon review of the entit-e record, we find that
the trial court did not etr in finding that de-
fendant's statements were voluntary and not
the product of improper police conduct. De- -
fendant's second assigmnent of error is

overruled.

Under the fourth assignment of et-ror, de-
fendant asserts that the trial court erred in
oven-uling his motion for a new trial. De-
fendant argues that the motion should have
been granted after the defense becanie aware
that a deal had been struck between the state
and a key witness, Mary Payue, and the
prosecution failed to disclose such informa-
tioti prior to trial.

At a hearing on the motion, Braun gave the
following response to defense counscl's
suggestion that an agreement had been made:

"MR. BRAUN: * * * WIIAT MS.
LAUGHLIN-SCHOPIS IS RETERRING TO
IS TIIE CONVERSATION THAT WE
HAD HERE IN THE COLJR"I'ROOM
WHERE SIIE ASKED ME WHY NIARY
PAYNE WAS NOT CHARGED. DURING
THE COURSE OF TI-IAT CONVERSA-
TION, I GAVE HER MY OPINION,
WHICH WOULD HAVE BEEN THAT. IF
BACK 18 MONTHS AGO, 1 PROBABLY
WOULD HAVE CHARGED HER, AND
THAT'S TRUE.

Defendant notes that, prior to trial, defense
counsel filed a motion to disclose any prom-
ises, deals or other exculpatory evidence. At
a pretrial hearing, defense counsel raised the
issue of whether any promises, including a
promise not to prosecute, had been made to
Mary Payne. At that time, one of the prose-
cutors indicated that he was "rtot aware of my
office ever granting her immunity in this
case." (Tr. Vol.1, 37.) The trial judge also
indicated at that time, based upon her review
of the evidence, that the court was not aware
of any of(ers inade to Payne.

*12 fhe record further indicates that, be-
tween the guilt,and penalty phases of the
trial, defendant filed a motion for new trial,
alleging that the prosecution had failed to
i-eveal an agreement between the state and
Payne. The basis for the motion was a con-

"I THINK EVERYONE IN THE COUR-
TROOM KNOWS MY REPUTATION IN
PROSECUTIONS AND TIIE STANCE I
SOMETIMES TAKE ON CASES. WE ARE
IN A SITUATION, HOWEVER, WIIERE
NO ONE HAS EVER MADE IIER A
DEAL. WHAT I DID COMMUNICATE TO
MS. LAUGHLIN-SCIIOPIS WAS I'HA"I
KATHY PETERSON MADE A DECISION
AT THAT TIME DURING THE IUVE,'NILE
BINDOVER, IN TALKING WI1'II DE-
TECTIVES, WIIICII * * * IS IN A VERY
EARLY S'I'AGE IN THE INVESTIGA-
"I'ION***

"AND I INDICATED TO HER THAT, YES,
I PROBABLY WOULD IIAVE CIIARGED
HER A'I' THA'I POINT. THERE HAS
BEEN NO DEAL MADE WfI'H MARY
PAYNE AND, YES, SHE HAS NOT BEEN
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ARRESTED ON 1'HIS CASE, AND THAT
DECISION WAS MADE BY SOMEONE
ELSE.

"IN MY DISCUSSIONS WITH 'I'HE
PROSECLITORS WHO HAVE BEEN IN-
VOLVED IN THE CASE PRIOR TO ME,
SC01T SAEGOR, WHO WAS ALSO
INVOLVED IN TIIE JUVENILE BIN-
DOVER, HE WAS AWARE OF NO DEAL
BEING MADE WITH MARY PAYNE.

"I HAVE TALKED TO SCOTT VAN-
DERKARR ABOUT THIS ISSUE, MARY
PAYNE, AND WI IETIIER MARY PAYNE
SHOULD HAVE BEEN ARRESTED OR
CHARGED OR NOT, AND HE INDI-
CATED "I'O ME, AGAIN, THAT NO
DEALS HAVE BEEN MADE TO IIER.

M #

"*** FOR THE RECORD, THE COUR'I'
DII) OVERIIEAR 13AR'1' OF TIIAT
CONVERSA'I'ION AND RECALLS IHE
CONVERSATION, AT LEAST IN PART,
TO BE TIIE WAY MR. BRAUN IIAD
.IUS"I' S'1'A'lED IT, AND THA"I' HE SAID
IF MR. KNOX WANTED TO GIVE IN-
FORMATION, HE WOULD BE IIAPPY
TO CHARGE BIJFFY PAYNE. IT AP-
PEARS THAT THE DEFENSE KNEW MS.
PAYNE WASN'T BEING PROSECUTED
EARLY ON, AND THAT THE DECISION
NOT TO PROSECUTE HER WAS MADE
BY PROSECUTORIAL DISCRETION,
AND THE PROSECUTION IIAS STATED
ON THE RECORD THAT FLATLY NO
DEAL HAS BEEN MADE.

*13 °THEREFORE, THE MOTION FOR A
NEW TRIAI, IS OVERRIILED." (Tr.
VOI.VII, 9-10.)

"IF YOU ASK ME WHAT MY PERSONAL
OPINION IS 18 MONTHS AGO WHEN
THIS CASE WAS DEVELOPING AND
FsVERYONE WAS BEING CHARGED, I
PROBABLY WOULD HAVE CHARGED
IIER. KATHY PETERSON MADE A
DIFFERENT DECISION. I CAN'1' S'1'AND
HERE AND CRITICIZE HER DECISION
OR HER MOTIVATIONS IN DEVELOP-
ING A CASE AGAINST A JUVENILE
CO-DEFENDANT, WILI. ANTHONY,
WHICH IS WIIY SIIE WAS TALKING TO
BUFFY PAYNE A"I' THAT STAGE IN
THIS INVESTIGATION AND THESE
COURT IIEARINGS." (Tr. Vo1.VII, 5-8.)

Following arguments on the motion, the trial
court agreed with the state's position thaTthe
record did not indicate that an agreement had
everbeen struck involving Payne. Specifi-
cally, the trial court stated:

Generally, "[a] tnotion for new trial pursuant
to Crim.R. 33(B) is addressed to the sound
discretion of the trial court, and will not be
disturbed on appeal absent an abuse of dis-
cretion." State v. Schiebel (1990), 55 Ohio
St.3d 71, 564 N.E.2d 54, paragraph onc of
the syllabus. In the present case, we find no
abuse of discretion by the trial eourt in
overruling defendant's motion for a new trial.
The record reveals that the trial court agreed
with the prosecutor's contention that defense
counsel had misinteipreted the prosecutor's
response to counsel's inquiry regarding why
Payne had not been prosecuted. The tt-ial
court noted that delense counsel was nlade
aware, early in the proceedings, tlrat Payne
was not being prosecuted and, further, the
state denied that it was aware of any deal by
the state involving Payne. Defendant failed
to present evidence at the hearing to support
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thc claim tliat such a deal had been niade with

the witness.

be a purposeful killing. It couldn't be mur-
der." (1'r. VoI.VI, 136.)

Finding no abuse of discretion, defendant's
foui-th assigmnent of ei-ror is oberruled.

Under his [ifth assigmnent of error, defen-
dant contends that the trial court erred in re-

fusing to give an instruction on murder. De-
fendant fui-tlier argues that the court erred in
giving an "acquittal first" instruction.

Regarding the trial court's failure to give an
instruction on murder, the record shows that,

following the presentation of the evidence,

the dePense requested ajury instruction as to
the offense of involuntary manslaughter. '1`he

prosecution initially objected, arguing that
the evidence only supported a theory that the
murder was ptamied by defendant and that lie

aided in the killing with prior calculation and
design. Defense counsel argued that the
evidence suppoi-ted a charge on involuntary
manslaughter based upon testimony by Mary
Payne, in which she stated that defendant
aslced her to knock on Smith's. door so that
"Wheels" could talk with Smith about drop-

ping the charge against defendattt. Following
a review of the transcript of Payne's testi-

mony, the trial court indicated that an in-
struction on involuntary manslaughter would

be given.

Defense eounsel also argucd that an instruc-
tion on murder should be given. Specifically,
counsel contended that if Will Anthony, the
gunman, went to the door and for "some
reason unknown to our client" committed a
purposeful killing, defendant was entitled to
an instruction on the lesser included offense
of murder. (Tr. VokVl, 136.) In response, the
prosecutor argued that, "if their client didn't
intend for him to kill this wonian it wouldn't

Defendant notes that the evidenec throughout
the trial indicated that Will Anthony was the
triggerman in the hotnicide. Defendant ar-
gues that the jury could have easily detibe-
rated on the sole offense of murder because
of the testimony of Mary "13uffy" Payne,
who testified that she knocked on the door to
see if Patricia Sniith wouldbe willing to drop
the theft charges against the defendant. De-
fendant argues that it can reasonably be
concluded that Will Anthony took it upon
himself to commit the murder spontancously
at the time the victim answered the door, and
thus the evidence supported a linaing that
there was no plan or schetne to couunut the
homicide.

*14 In the present case, defendant was con-
victed of aggravated murder pursuant to R.C.
2903.01. R.C. 2903.01(A) provides in part
that "(n]o person shall putposely, and with
prior calculation and design, catise the death
of another ***." R.C. 2903.02. Ohio's
mut-der statute, provides in part that "[n]o
person shall purposely cause the death of
another * * *." Thus, "[t]he differenc.c bc-
tween murder and aggravated murder is that
aggravated inurder is a purposeiul killing
`with prior calculation and design' and
murder is any purposeful killing." Stace c.
Grasa (June 10, 1996), Butler App. No.
CA94-12-231, unreported.

In State v. Thomas (1988), 40 Ohio St.3d
213, 533 N.B.2d 286, paragraph two of the
syllabus, the court held:

"Even though an offense may be statutorily
defined as a lesser included offense of
another, a charge on such lesser includcd
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offense is required only where the evidence
presented at trial would reasonably support
both an acquittal on the crime charged and a
conviction upon the lesser included offense.
(Slate v. Kidder [1987], 32 Ohio St.3d 279 *
**; State v. Davis [1983], 6 Ohio St.3d 91 *
**; State v. 14,7lkins• [1980], 64 Olrio SL2d
382 * * * clarified.)"

Upon review, we find that the trial court did
not err in refusing to instruct on the lesser
included offense of murder. In the present
case, the state presented evidence which, if
believed, indicated that defendant aided and
abetted Will Anthony in a purposeful killing,
with prior calculation and design, for the
putpose of eliminating the victim as a wit-
ness in defendant's upcoming theft trial. The
state's evidence included the testimony of
Kimyana Knox, the defendant's sister, wlio
stated that the defendant told her about his
plan to pay Will Anthony $500 to kill Smith
in order to avoid going to jail on the theft
charge. The defendant told his sister that he
pt-ocured Mary Payne, a white female, to
knock on the victim's door because of his
belief that the victim would not open the door
for a black male_ The state presented other
evidence which fut-ther supported a finding
of aggravated murder.

In contrast, under the defendant's theory of
the case, Will Anthony merely went to the
victim's door to speak with her about drop-
ping the pending theft eliarge against defeu-
dant, and thus, for some unexplained reason,
the killing was the result of Anthony's spon-
taneous act. The trial court addressed this
theory by granting defendant's request for an
instruction on involuntary manslaughter
(which does not require a specific intent).r"'
flowever, a lesser included instruction on
murder was only required if the jury could

have reasonably iound that defendant aided
and abetted in the ptn'poseful killing of

Smith, but without prior calculation and de-
sign. Further, a lesser included instruction "is
not required cvery titne some evidence is
presented." State v. Goodwin (Apr. 17,

1997), Cuyaltoga App. No, 68531, unre-
ported. Rather, "[t]here must be sufftcicnt

evidence admitted at trial to allow the jury to
reasonably reject the greater offense and find
the defendant guilty on thc lesser included
offense." Id. Based upon the evidence pre-
sented in the instant case, we find thet-e was
insufficient evidetice to support the requested
instruction on murder.

FNI. We note that the issue whether

the trial court properly granted de-
fendant's request for an ins(i-uction on
involuntary manslaughter is not be-
fore this court on appeaL

*15 Defendant relies upon evidence pre-
sented by the state in support of the at-gument
that an instruction on murder should have

been provided. IIowever, assutning that the
jury found credible the testimony presented
by the state's witnesses, the facts did not
support a finding that defendant aided and

abetted in the purposeful killing of Smith
without also finding that he acted with prior

calculation and design. Defendant appears to
contend that evidence indicating that Payne
was unaware of a plan to murder Smith con-
stituted evidence that defe-ndant likewisc did
not know that the murdcr was planned. We
disagree. As rtoted by the state, Payne did not
testify that defendant was unaware of a

murder plan. In fact, Payne's testimony sug-

gested otherwise as she related that, moments
after the shooting, defendant threatened her
with the satne fate if she told anyone. Nor did

Payne provide testimony to suggest that
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Anthony sunply acted impulsively. We ttote
that neither the defendant nor Will Anthony
testified at tr•ial, and, while the state pre-
sented sufficient evidence to convince the
jury beyond a reasonable doubt regarding
defendant;s prior calculation and design in
the murder of the victim, the remaining evi-
dence was insuffic.ient for the jury to reject
the greater offense to find defendant guilty of
murder. See, e.g., Goodwin, supra; State v.

that offense. If a jury is unable to agree un-
animously that a defendant is gttilty of a
particular offense, it niay pi-oceed to consider
a lesser included offense upon which evi-
dence has been presented. The jury is not
required to determine unanimously that the
defendant is not guilty of the crime charged
before it may consider a lesser included of-
fense."

Hoyle (Dec. 2, 1987), Sunlmit App. No. In Thomas, the trial court gave the following
13129, um•eported (trial court did not err in
failing to give instruction on lesser included
offense of nturder where there was no testi-
mony that would enable jury to lind defen-
dant purposely shot victim but without prior
calculation and design); State v. South (Nov.
5, 1987), Adams App. No. 446, unreported
(assunling jury found state's witnesses to be
credible, there was no evidence of simple
murder, but only aggravated murder).

We further disagree with defendant's con-
tention that the trial court gave a prejudicial

"acquittal-first" instruction. The record in-
dicates that the court gave the following in-
struction to thejury:

"IF YOU FIND THAT THE STATE
FAILED TO PROVE PURPOSE TO KILL,
BUT PROVED CAIJSATION AND
DEATH, YOU MAY ALSO CONSIDER
INVOLUNTARY MANSLAUGHTER AS
A LESSER OFFENSE OF MURDER." (Tr.
Vol.VI, 236.)

In Slate v. Thornas, supra, at 213, paragraph
tluee of the syllabus, the Ohio Supreme
Court held:

"A jury must unanimously agree that the
defendant is guilty of a particular criminal
offense before returning a verdict of guilty on

insttuction:

*16 "`If you find that'The State has proven
beyond a reasonable doubt all of the essential
elements of the crime of aggravated murder,
then your verdict must be that the Defondant
is guilty of aggravated rnurder; and you will
not consider the lesser offense.

"`However, if you find that The Statc 11as

failed to prove beyond a reasonable doubt the
element of prior calculation and design, then
your verdict must be that the Del'endant is not

guilty of aggravated murder.

"`You will then proceed witlt your delibera-
tions and decide whether The State has
proven beyond a reasonable doubt all oC the
essential elements of' the lesser crinle of
murder.' " Id. at 220.

The Ohio Supreme C'outt held that the above
instruction was not prejudicial becausc it
"does not expressly require unanimous ac-
quittal on the charged crime, but rather ad-
dresses possiblc disagreement by the jury on
the element of prior calculation and desigu
and a corresponding inability to reacli a ver-
dict of guilty of aggravated murder." Id.

Similarly, in the present case, the instruction
at issue did not require the jury to unanim-
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ously acquit dcfcndant on the aggravated
murder chaige before it could consider the
lesser included offense of involuntary man-
slaughter. Ratller, the instruction only in-
fortned the ju-y that it could also consider
wttetlier defendant was guilty of involuntary
manslaughter if it did not reach a unanimous
verdict of guilty as to the aggravated murder
charge-

Defendant's fifth assignment of error is
without merit and is overruled.

Undcr the sixth assignnient of error, defen-
dant contends that his conviction for aggra-
vated murder was not supported by sufficient
evidence and was against the manifest weight
of the evidence.

In State v. Conley (Dec. 16, 1993), Franklin
App. No. 93AP-387, unreported (1993 Opi-
nions 5437, 5438), this court noted the ap-
plicable standards of review in considering
the sufficiency and weight of the evidence,
holding:

"*** The test to be uscd in reviewing the
sufficiency of the evidence to support a
criminal conviction is set forth in the second
paragraph of syllabus of State v. Jenks
(1991), 61 Ohio St.3d 259 ***. Upon such
issue, determining whether, as a matter of
law, the evidence is sufficient to support a
conviction, the evidence must be construed
in a light most favorable to the prosecution,
and the reviewing court must determine
whether any rational trier of fact could have
found the essential elements of the crime
proven beyond a reasonable doubt. The test
for reviewing the manifest weight of the
evidence, however, is slightly different.
When the manifest weight of the evidence is
the issue, the evidence is not construed most

strongly in favor of the state. Instead, the
appellate court must engage in a limited
weighing of thc evidence to determine
whether thei-e is sufficient competent, ci-edi-
ble evidence to permit reasonable minds to
find guilt beyond a reasonable doubt.
(Citations omitted.)

*17 As previously noted, R.C. 2903.01 sets
forth the offense of aggravated murder and
provides in part that "[n]o person shall pur-
posely, and with prior calculation and design,
cause the death of another ***." R.C.
2923.03 provides in pertinent part:

"(A) No person, acting with the kind ofcul-
pability required for the commission of' an
offense, shall do any of the following:

^"**K

"(2) Aid or abet another in
offense;

committing the

"(E) It is an affirinative defense to a charge
under this section that, prior to the conimis-
sion of or attempt to commit the offense, the
actor terminated his eomplieity, under cir-
cumstances manifesting a complete and vo-
luntary renunciation of his criminal purpose.

"(F) Whoever violates this section is guilty of
complicity in the commission of an offense,
and shall be prosecuted and punislied as i f lle

were a principal of{ender. A charge of com-

plicity may be stated in terms of this section,
or in terms of the principal offense."

Under R.C. 2903.03, "a person may be an
accomplice in an offense and prosecuted as
the principal offender if, atnong other thiugs,
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he aids ot- abcts another in connnitting the
offense wliite acting with the kind of culpa-
bility required 1ot- the commission of the of-
fense." State v. Coleman (1988), 37 Ohio
St.3d 286, 287, 525 N.E.2d 792, paragrapli
two of the syllabus. Furthet-, evidenee of
aiding and abetting anothei--in the cornmis-
sion of an offense "tnay be dernonstrated by
both dit-ect and circumstantial evidence.
Thus, `[p]articipation in criminal intent may
be inferred from presence, companionship
and conduct before and after the offense is
committed.' " State v. Cartetlone (1981), 3
Ohio App.3d 145, 150, 444 N.E.2d 68, citing
State v. Pruett (1971), 28 Ohio App.2d 29,
34, 273 N.E.2d 884.

In the present case, the state presented evi-
dence which, if believed, showed that de-
fendant aided and abetted in the commission
of the purposeful murder of Patricia Smith,
with prior calculation and design. "There was
evidence indicating that he solicited Will
Anthony to shoot the victim and that defen-
dant also procured the services of Mary
Payne to knock on the door because of de-

fendant's concern that the victim would be
reluctant to open the door for a black male.

The defendant arranged for transportation to
the crime scene, {se pointed out the victim's
apartment, and there was evidence indicating
that he provided the weapon used to commit
the offense. As noted by the state, defendant
was present in the car both before and after
the killing and he was the only individual in
the car who was acquainted with the victim
or who had a motive to kill her.

Defendant's sister, Kimyana Knox, testified
that defendant told her that he platmed the
murder to avoid going to jail. The defendant
told his sister that he was going to pay An-
tliony "$500 to do it." (Tr. Vo1.IV, 129.) In

addition to Kimyana Knox's testimony re.-
garding the issue of intent, defendant's threaL
to Payne moments after the shooting, in
which he stated that she would get the same
treatment if she talked with anybody, also
evinces the elements of purpose, prior cal-
culation and design. Further, defendant's
statement to police detectives, in which he
commented that, "we didn't think they both
had the nerve or anything like that," consti-
tuted evidence upon which the jury could
infer that defendant acted with the requisite
intent to support a verdict of guilty on the
charge of aggravated murder.

*18 Upon review of the record, we conclude
that there was substantial evidenee upon
which the jury could reasonably conchtdc

that defendant aided and abetted in the pur-
poseful killing of Patricia Smith with ptior
calculation and design and that all the ele-
tnents of the charged offense were proven
beyond a reasonable doubt. We further find
tlrat the jury verdict was not against the ma-

nifest weight of the evidence as there was
competent, credible evidence upon which a
reasonable trier of fact could have found guilt

beyond a reasonable doubt.

Defendant's sixth assigmnent of error is
overruled.

Under the seventh assigmnent of error, ile-
fendant contends that the trial court erred in
admitting a gntesome photograph over the
objection of defense counsel.

The photograph at issue was the state's Ex-
hibit No. A-16, a photogtaph of the victim
taken at the crime scene. Defendant contends
that the photograph was inflammatory in
nature and that there was no need for its in-
troduetion where the evidence was undis-
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puted as to the nature of the death.

"It is well-settled * * * that the detennination
of whether photographs meet the test for
adniissibility rests witliin the sound discre-
tion of the trial court." State v. Phillips
(1995), 74 Ohio St.3d 72, 77, 656 N.E.2d
643. In S'tate v. Maurer (1984), 15 Ohio St.3d
239, 473 N.E.2d 768, paragraph seven of the
syllabus, the Ohio Supreme Court held:

"Pt-operly authenticated photographs, even if
gruesome, are admissible in a capital prose-
cution if relevant and of probative value in
assisting the trier of fact to determine the
issues or are illustrative of testimony and
other evidence, as long as the danger of ma-
terial prejudice to a defendant is outweighed
by their probative value and the photographs
are not repetitive or cumulative in number."

The record indicates that, prior to the trial of

this action, the prosecutor, pursuant to

Crim.R. 16(B)(1)(c), filed a motion for a
protective order on behalf of two unnamed

witnesses for the prosecution. 1he basis for

the request was the state's concet-n that the
witnesses would be subject to physical dan-
ger and/or coercion by the defendant. The

matter was referred to a judge who was not
assigned to conduct the trial of the matter and

the court conducted an ex parte hearing out-

side the presence of defense counsel. Fol-
lowing the hearing, the eourt denied defern
dant's requestfor discovery regarding these
witnesses and the court ordered that the

transcript be sealed.

*19 Crim.R. 16(B)(1)(e) provides

that:

We find that the trial court did not abuse its
discretion by allowing the admission of the
photograph at issue. 1'he probative value of
the photograph, depicting the location of the
wound, was illustrative in explaining the
testimony of the coroner and establishing
intent and putpose to cause death. Further,
inasmuch as only one crime scene photo-
graph of the victim was offered, the admis-
sion of this evidence was clearly not repeti-
tive or cumulative. Finding that the probative
value of the photograph outweighed the
danger of prejudice, the trial court did not err
in admitting the photograph.

Defendant's seventh assigmnent of error is
ovetTUled.

Under the eighth assignment of error, de-
fendant asserts that the trial court erred in
granting a protective order for two of the
state's witnesses.

t part

" * * * Upon motion of the defendant, the

court shall order the prosecuting attorney to
funlish to the defendant a written list of thc

uanies and addresses of all witnesses whom
the prosecuting attorney intends to call at
trial ***. Names and addresses of witnesses
shall not be subject to disclosui-e if the pt-os-
ecuting attorney cet-tifies to the couw-t tliat to

do so may subject the witness or others to
physical or substantial econotnic harm or
coercion. * * * "

In State v.Daniels (1993), 92 Ohio App.3d
473, 480, 636 N.E.2d 336, the court noted
that:

"The right to confront witnesses is guaran-
teed to ati accused through the Sixth and
Fourteenth Amendments to the thtited States
Constilution, and by Section 10, Article I of
the Ohio Constitution. * * * I-Iowever, this
right is legitimately constrained by Crim.R.
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16(B)(1)(e), which permits the trial court to
issue an order allowing the state to withhold
the name and address of a witness if the state
certifies that disclosure may subject the
witness to physical harm or coercion. * * *
Certification by the state under Crim.R. 16 is
not satisfied by the proseeutor's mercly stat-
ing his conclusion that a witness tnight be
subject to hann, but requires the state's rea-
sons for requesting witness protection to
appear on the record. * * * Tho prosecution
must show the existence of an undue risk of
hat-m to the witness to be relieved of its ob-
ligation to disclose the name of its witness. *
* * Finally, where relief fi-om discovery is
souglst, the procedure must be ex parte to
prevent the defense from learning the infor-
mation sought to be concealed, the identities
of tlle endangered witnesses. * * * "

We note that, in his appellate brief, defendant

speeutates that the two individuals the pros-
ecution sought to protect were Mary "Buffy"
Payne and Regina Knox, the defendant's

wife. As noted by the state, however, the
subjects of the protective order were Ki-
rnyana Knox, the defendant's sister, and Re-
gina Knox. Further, as noted by the state, the
record indicates that Payne's name appeared

on the state's witness list.

Regarding the evidence adduced at the ex
parte hearing, the record reveals that the
prosectttor expressed concern that the de-
fendant had sliown, based upon facts ex-
pected to be presented at trial, a willingness
to hire someone to eliniinate a prosecuting
witness. '1'he prosecutor also indicated that
there had been communications between the
defendant and his brother, John Knox, in
which the defendant had made tliLreats and
stated in effect that his brother should help
him or suffer the consequences. The prose-

cutor further stated that during the investiga-

tion, at the time Regina Knox was cooperat-
ing with police, her car had been vandalized
and there had been damage to other personal

property belonging to her. Finally, the pros-
ecutor stated tliat, based upon the close t-elLr

tionship of the defendant to the witnesses,

i.e., defendant's wife and sister, the risk of
influence or harm was immediatety apparent.

*20 Upon review, we find that there was

evidence upon which the trial court could
have concluded that the disctostu-e of thc
natnes of the witnesses may lrave subjected
those witnesses to physical harm or coercion.
Further, even assuming that the trial courl
etred in its determination, defendant cannot
show prejudice from the record. One of the
witnesses, Regina Knox, did not testify at
trial. Thus, defendant's right to confront this
witness was not implicated. Further, Ki-

tnyatia Knox's identity was "not absotutely
withheld" as she was "present at tt-ial and

subject to cross-examination." Daniels, .cu-

pra, at 481, 636 N.E.2d 336. Moreover, as
noted by the state, the rccord indicates that

defense counsel interviewed Kimyana Knox
prior to trial.

Defendant's eigllth assignnient
without merit and is ovetruled.

of crror is

Under the ninth assignment of errot-, defen-
dant asserts that the trial court erred in ruling
that the defendant liad no standing to contest
the validity of ati automobile search.

At a pretrial hearing on defendant's motcon to
suppress, Columbus Police Detective Ronald
Jester testified regarding a search warrant
filed for a green 1981 Cadillac. According to
Detective Jester, the vehicle was registered in
the name Jolm Knox, the defendant's brother.
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John Knox testified at the suppression hear- search of the vehicle.

ing regarding the events occurring on the day
ol his arrest. The evidence indicated that
John Knox was arrested on January 7, 1995,

after leaving his residence at approximately
8:30 p.m. He was stopped in the vehicle in

questiott after driving a short distance from
his residence. Knox was taken to police
headquarters and he told police detectives

during an interview that the weapon used in
the homicide was inside the automobile. "I'he
vehicle was subsequently searched and a
.380 caliber automatic pistol was recovered.

At the suppression hearing, the state argued
that defendant had no standing to challenge
the search of his brother's automobile. The
state noted that defendant was not in the ve-
hicle at the time his brother was stopped and
arrested. Following the presentation of evi-
dence, the trial court ruled that there was no
reasonable expectation of ownership by the
defendant and, thus, the court agreed with the
state's contention that there was no standing
to challenge the search ot'the automobile.

Defendant asserts that the evidence indicates
that he and his brotlter spent a great deal of
time together and that there is "every reason
to believe the cars in question were used in-
terchangeably." We find no nierit to this

contention.

In Rakas v. Illlnois (1978), 439 U.S. 128,
144, 99 S.Ct. 421, 58 L.Ed.2d 387, the
United States Supreme Court held that in
order to challenge the legality of a search, a
defendant must establish that he had a"legi-
timate expectation of privacy." In Rakas, the
court held that a passenger in a vehicle who
asserts neither a property nor a possessory
interest in an automobile seized lacks stand-
ing to challenge the constitutionality of the

*21 In the present case, the evidence at the
suppression hearing indicated that defendant
did not own the car nor was he present at the
stop so as to be exercising actual control over
the vehicle. Defendant's vague assertion that
there is every reason to believe that the
brothers used their cars interchangeably is
not supported by evidence in the record.
There was no testimony by John Knox indi-
cating that his brother had per-mission to usc
the vehicle. The burden was on the defertdant
to show facts sufficient to establish an ex-
pectation of privacy. Upon review, we find
that defendant has asserted neither a prope -ty
nor a possessory interest in the autotnobile,
nor an interest in the property seized. Rakas,
supra. Accordingly, the trial court did not err
in holding that defendant lacked standing to
challenge the search of his brother's auto-
mobilc.

Defendant's ninth assignment of error is
overruled.

Based upon the foregoing, defendant's first,
second, tlzird, fourth, fifth, sixth, seventh,
eighth and nintli assignments of' en'or are
overruled and the judgment of the trial court
is hereby affirmed.

Judgment affirmed.

PE1'REE and CLOSE, JJ., concur.

Ohio App. 10 Dist.,1997.
State v. Knox
Not Reported in N.E.2d,1997 WL 360849
(Ohio App. 10 Dist.)

END OF DOCUMENT
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Crun. R. Rule 52

Baldwin's Oltio Revised Code Annotated Currentoess
Rules of Criniinal Procedure (Refs & Attnos)

^ Crim R 52 Harmless error and plain error

Page I

(A) Harmless error

Any en-or, defect, irregularity, or variance which does not affect substantial rights shall be disregarded.

(B) Plain error

Plain errors or defects affecting substantial rights may be noticed although tttey were not brought to the attention
of the court.

CREDIT(S)

(Adopted eff. 7-1-73)

Current with amendments received througlt 1/15/10
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Westlaw.
Evid. R. Rule 601 Page I

Baldwin's Ohio Revis'ed Code Annotated Currentness
Ohio Rules of Evidence (Refs & Annos)

lw Article Vt. Witncsses
^ Evid R 601 General rule of aompeteocy

Evety person is compctent to be a witness except:

(A) "IItose of utisotmd mind, and childret under ten years of age, who appear incapable of receivingjust impres-
sions of the facts and transaetions respecting which they are examined, or of relating them tiuly.

(B) A spouse testifying against ttte other spouse charg@d with a crime except wlten eitlter of the followutg ap- plies:

(1) a crime against the testifying spouse or a child of either spouse is charged;

(2) the testifying spouse elects to testify.

(C) An officer, while on duty for the exclusive or ntain purpose of enforcing traffic laws, arresting or assisting in
the arrest of a person chaiged with a traffic violation punishable as a misdemeanor where the officer at the time
of the arrest was not ushtg a properly inarked motor vehicle as defined by statute or was not wearing a legally
distinctive uniform as defined by statute.

(D) A person giving expett testimony on the issue of liability in any claim asserted in any civil action against a
pltysician, podiatrist, or hospital arising out of the diagnosis, care, or treaunent ofany person by a physician or
podiatrist, unless the person testifying is licensed to practice ntedieine and surgery, osteopathic tnedicine and
surgey, or podiatric medicine and surgery by tlte state medical board or by the licensing authority of any state,
and unless the person devotes at least oue-half of his or her professional time to the active clinical practice in his
or her field of licensure, or to its instntction in an accredited school. This division sttall not prohibit ottter tnediF
al professionals who otherwise are competent to testify under these rules from giving expert testimony on the
appropriate standard of care in their own profession in any claim asserted in any civil action against a pltysiciatt,
podiatrist, medical professional, or tiospital arising out of the diagnosis, care, or treatment of any person.

(E) As othetwise provided in these rules.

CREDIT(S)
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