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I. STATERZENT OF PUBLIC AND GREAT GENERAL INTEREST

This appeal brings into issue the scope of legal duties owed to the general public by an

electrical utility provider (Ohio Edison) and a tree service company retained to provide overhead

vegetation line clearance work to the utility (Asplundh Tree Expert Company "Asplundh") with

respect to a tree that fell in a publie roadway in the midst of a thunderstorni. The tree was

located on private property situated between utility lines running parallel to the road and the

public road. The incident did not aiise when any actual work was being performed under the

contract, but occurred sonie three years after work was performed in that area. The undispnted

evidence reflected that the subject tree did not pose a threat to the utility equipment for a monber

of reasons including the fact that the tree had a ten degree lean away from the utility distribution

lines. Finally, the only provisions in the contract between Ohio Edison and Asplundh which

related to a tree located in the area of the subject tree required Asplundh to maintain the tree to

"mitigate obvious hazards" to utility equipment and/or required removal of "dead or defcctive"

trees deemed to "constihite a hazard to the conductor."

The trial court granted snrnmary judgment to the utility and the tree scrvice company

finding, ainong other tllings, that neither party owed a legal duty to protect the general public

from falling trees which did not pose a threat to utility equipment. The Eleventh Disti-ict Colirt

of Appeals reversed the trial court's dceision, finding a genuine issue of material fact existed as

to whether Plaintiff could be considered an intended beneficiary to the contract between the

utility and the tree service provider. (A copy of the trial court's 7/15/09 judgrnent entry is

attached as Al, a copy of the Eleventh District Court's 3/31/10 opinion is attaehed as B1). The

appellate court premised this decision by citing to a generic on-the-job safety provision in the

contract which required Asplundh to "conduct the work to adequately safeguard all persons and
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property from injury". The court relied on this on-the-job safety provision, comtnon to many

contracts goveming work to be performed in this state, to conclude that there was a genuine issue

of material fact as to whether Plaintiff, Lisa Huff, was an intended betieficiary to the contract

between Ohio Edison and Aspluiidh.

The decision t-endered by the Eleventh District Court of Appeals potentially impacts

hundreds of contracts governing work performed in this state as the on-the job safety provision

contained in these contracts can now be constmed to bestow intended beneficiary rights to third

parties with respect to incidents which neither occur during the performance of the contract nor

relate to the work perfot-med under the contract. Moreover, this decision distorts the following

outstanditig areas of Ohio jutispnidence:

1. The decision expands the recognized duty of the utility to exercise the

highest degree of care in the construction, maintenance, and inspeetion of

its equipment to now require the protection of third pat-ties on public

roadways from injury to trees which may be situated close to utility power

lines; and

2. Ttte decision expands the law governing a third party's status as an

intended beneficiary to a contract by no longer requiring proof that the

performance of the promise satisfies a duty owed by the promissee to the

beneficiary.

3. The decision expands traditional notions of tort law by recognizing a

contracting party's liability to third parties not based upon recognized

legal duties, but upon the existence of generic on-the-job safcty language
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contained in many commercial contracts never intended to apply to the

general public.

Appellant would respectfully submit that the ramifications of this holding go far beyond

the facts of this particular case. By relying on a geneiic on-the-job safety requircmcnt to impose

a duty with respect to an event which did not occur while work was taking place, the decision

permits claimants to assert rights under other contracts as an intended beneficiary based on

siinilargenerie on-the-job safety provisions. The appellate court's holding also greatly expands

the liability risks confronted by both utilities ancVor their retained tree service contractors to the

general public when conducting overhead line clearance work along the thousands of miles of

roads and streets in Ohio. Finally, the decision nnpacts fiiture claiins involving third pai-ties

seeking to enforee riglits under a contract as an intended third party beneficiary perrnitting tlie

assertion of this claim absent proof that the performance of the promise does not satisfy a duty

owed by the promisee to the beneficiary.

For the foregoing reasons, this court should accept this matter for review and provide

clarification on these matters of common interest to eommercial contracts wiitten throughout thia

state.

H. STATEMENT OF THE CASE AND FACTS

The fact pattein giving rise to this appeal involves an accident on June 14, 2004 when a.

section of a tree broke and fell on Lisa Huff as she was jogging home with a friend on Kings

Grave Road located in HartPord Township, Ohio. The incident occurred in the midst of a wnld

event in a thunderstorm which had been designated as "severe" by the National Weather Service.

The subject tree was located on private property between distribution lines owned and operated

by Ohio Edison and Kings Grave Road. The utility distribution liiies ran parallel with Kings
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Grave Road. Wliile Ohio Edison owned an easement for pmposes of maintaining the utility

lines, the record is undisputed that the subject tree was located outside of the utility easement.

In the furtherance of protecting the utility equipment, Ohio Edison cntcred into a contract

with Asphmdh for purposes of obtaining overhead line vegetation clearance work in Ohio

Edison's northeast Ohio territory. Under the terms of the contract, Asplundh was directed to

perform all vegetation cleating work pursuant to Ohio Edison's Vegetation Management

Specifications. The "scope of services" to be provided underthe Vegetation Management

Specifications was defined as "the right-of-way shall be free of' all vegetation obstructions which

interferes with the construetion, operation, and repair of the electric facility." Along the same

lines, the Vegetation Management Specifications identified the objective of the contracted

service as to "iiiaintain reliable and economical electiic service, tlirough effective line clearance

and satisfactory public relations."

With respect to Ohio Edison's distribution line adjacent to the subject tree, the Vegetation

Management Specifications established a primary vegetation clearing zone of fiftecn feet on

either side of the overhead distribution lines. The specifications establish a secondary outer

zone for trees located within fifteen and twenty feet from the center of' the distribution lines.

The record in this case is undisputed that the subject tree was located within the secondary outer

zone. Under the tenns of the Vegetation Managenient Specifications, trees located within the

secondary zone were to be managed so as to "mitigate obvious hazards" to the utility facilities.

The specifications also provided that dead or defective trees in the distribution line cl.earing zone

were to be removed if they "constitute a hazard to the conductor." It is important to note that

neither the Vegetation Management Specifications nor industry practice iniposed a duty on
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Asphuidh to conduct a general inspection of the health of trees located within the secondary

clearing zone.

Pursuant to the overliead line clearance contract, Asplundh performed work on the Kings

Grave Road area in May of 2001. The weekly vegetation management timesheets reflect that on

May 3, 2001, three years before the incident giving rise to the claim in issue, an Asptundh crew

removed two trees at the address where the subject tree was located. Asplundh was not

scheduled to perform any further work in this area for another four years. While the worksheets

reflect that AsplLmdh performed services in the vicinity of the subject tree, it was never

established that any Asplundh persomiel performed any actual work on the subject tree in 2001

or ever. In this regard, the experts retained on behalf of Lisa Huff were unable to detet-mine if

any of the limbs were removed from this tree when Asplundh petformed work in the area in

2001. Along the same lines, the property owner testificd that while he recalled seeing Asplundh

trucks in fi-ont of his house in 2001, he never saw any evidence that the Asplundh crew membei-s

had worked on the subject tree that ultimately fell on Ms. Huff. Finally, the record in this case

is utidisputed that the subjeet tree did not pose a threat to any utility equipment as the tree had a

ten degree lean away fronz the utility lines. The Eleventh District Court of Appeals

acknowledged this fact when it concluded "due to [the ten degree lean in the direction of Kings

Grave Road], it is undisputed that the tree was not a hazard to the power lines." (See B 1, p. 6).

As against this record, the trial court granted summary judgment to Ohio Edison and

Asplundh, finding that these partics did not have a legal duty to protect the general public on

public road frotn a tree which did not constitute a threat to utility equipment. The Eleventh

District Court of Appeals reversed this holding and deterinnied that there was a genuine issue ol'

material fact as to whether Lisa HufP could be deemed an "intended beneficiary" to the contract
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between First Energy and Asplundh. In so holding, the appellate court detetn-iined that two

contractual provisions in the conh-act betwcen Ohio Edison and Asplundh created an ambiguity

in the contract. The provisions cited by the appellate court were neither cited tior relied upou by

either party when bricfing the summary judgment before the trial court. Mot-e importantly, the

cited contraetual provisions had no application to the facts at issue in this case.

The first provision was a generic safety on-the job provision which required AsplLmdh

"to adequately safeguard all persons and property from injury." The second cited provision

related to tree removal requirements for trees "located adjacent to the subtransmission and

transmission clearing zone" corridors. The utility line adjacent to the subject tree was a

distribution 1ine, not a subtransnlission or transmission line which carry much greater voltage.t

The court relied on thcse two provisions to justify the court's conclusion that there was a genuine

issue of material fact as to whether the contract required removal of a tree "regardless of whether

it posed a danger to utility equipment". (See B1, p. 19). Based on this holding, the comt

remanded the matter back to the trial court to determine if Lisa Huff had enforceable t7ghts under

the contract as an intended beneficiary to the contract.

IIl. PROPOSI7'IONS OF LAW

A. A Utility and/or its Retained Tree Service Contractor has no Duty to
Protect the General Public on Public Roadways from Trees not
Located on Utility Property or within an Utility Easement which do
not Pose a Threat to Utility Equipment.

In Fletrick v. Marion-Reserve Power Co. (1943), 140 Ohio St.3d 347, this Court

considei-ed a utility's responsibility for injuries which resulted ieotil a claimant's contact witli a

utility power line running adjacent to a public road. In considering the scope of a utility's duty

under Ohio law, this court took judicial notice of the fact that in response to the general public's
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demand for electrical services at reasonable rates, the Ohio General Assembly had granted

pcrmission to telephone an electrical utility to constiuct lines along public roads "subjeet only lo

the restriction that such installation shall not incomtnode the public use of the public roads." Id.

at 351. '1'he Hetrick court took further notice of the fact that pursuant to this authority, "upon and

among almost all of the many thousands of miles ot'roads in Ohio are strung wires of telephone

or light companies or both." Id. at 352. While the Hetrick court recognized that a utility has a

duty to exercise the highest degree ofcare consistent with the practical operation of such

business in the construction, maintenance, and inspection of such equipnient, the court

nevertheless concluded that the utility is not liable for injuries resulting from an unttsual

occurrence that catmot be fairly anticipated or foreseen and is not within the range of reasonable

probability."

The Hetrick case undisputedly recognized a utility's dnty of care with respect to the

eotisttuction, maintenance, and inspection of utility equipment in the context of a case where a

clainlant came into contact with the eleetrical power transmitted in the utility lines. liowever,

this case did not impose a duty of care on a utility company to protect the general public on

public roads from trees not located on utility property, not located within a utility easement, and

which do not pose a tlireat to utility eqtupment. In point of fact, established Obio authority

recognizes that the mere existence of the utility's easement of a right-of-way does not nnpose a

general duty on the utility so as to maintain trees to protect the public simply because the trees

may be in close proximity with a pnblic road. See Yl'alker v. Dodson (May 6, 1996), Clarernont

County App. No. CA 95-10-071; Estate of Durham v. Amherst (1988), 52 Ohio App.3d 106;

' A motion to have the appellate court reconsider its improper reliance on these inapplicable contractual provisio

remains pending with the Eleventh District Court of Appeals.
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Mczssir v, Dayton Power & Light Company (Sept. 21, 1992) Fayette County App. No. 91-10-21

and CA-91-10-205.

The appellate court's decision in Durham is particularly instructive relative to the facts of

this case. In Durham, the plaintiff was killed while driving down a road when a large tree fell

on top of his automobile. Plaintiff alleged that the City of Durham was negligent in their failure

to remove the tree based on the fact that the tree was in an area of the city's easement which gave

the city the right to remove trees that could interfere with electrical lines. In rejecting this

argument, the Durham court concluded that neither statutory nor con-mion law imposed a duty on

the city to remove a tree on private property where the city's only interest is through an easement

for the maintenance of utility linies. Ici. at syllabus No, 1.

The holding by the cotiu-t in Durham mirrors decisions from other states which have

analyzed fact pattems even more analogous to this situation. For example, in Voelker v.

DelmaYva Poiver & Light Co. (Dist. Maryland, 1989), 727 F.S. 991, a ten year old was killcd

when climbing a tree adjacent to utility power lines. The decedent's family alleged that a ti-ee

service company retained by the utility to maintain vegetation clearance for a utility's power

lines owed a duty to protect the general public. In rejecting this argument, the Voellcer coru-t

held that any such duty must necessarily arise out of the contractual i-elationship between the

utility and the tree service provider. The court fotmd that the sole purpose of the tree service

contract was to protect the power lines through which the utility transmits electricity to its

customers. The court further noted that at the time the subject tree was last ti-immed under the

contract, the tree did not pose a threat to utility property. Accordingly, the Voelker court hclci

that because there was no mention in the eontract requiring trimming for puiposes ofmaintaining

public safety, the claimant could not be dceined an intended beneficiary to the contract
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A similar conclusion was reaclied by the Texas appellate court in Felts v. Blueboilnet

Electrical Cooperative, Inc. (1998), 972 S.W. 2°d 166. In Fells, a dead tree existing just outside

of utility company's easement fell on a car as it was traveling down a public roadway. Although

the plaintiff acknowledged that the physical location of the tree was outside of the scope of the

casement, the Plaintiff nevertheless argued that the utility company still owed a duty of

exercising reasonable care so as to not jeopardize or endanger the safety of persons legally using

the adjacent roadway. Under such a claimed duty, the Plaintiff argued that the utility was legally

obligated to remove "dangerous trees" because of the tree's proximity to the utility company's

easement. The Felts court declined to impose such an onerous duty on the utility.

Appellant would respectftilly submit that the decision rendered by the Eleventh District

Court of Appeals is contrary to established Ohio law. If this decision is permitted to stand, it

may be cited as authority to impose liability on a utility easement owner relative to risks which

have nothing to do with the utility's business of delivering electrical power. This decision

subjects a utility and a contracted tree service company to liability exposure to any tree which

happens to be situated along the "thousands of iniles°" of Ohio roads where utilities have strung

power lines for purposes of providing reliable electric power at reasonable rates.

B. In Order to Establish a Party's Status as an Intended Third Party
Bencficiary in a Contract, the Claiming Party must Demonstrate that
the Promise to be Performed under the Contract Satisfies a Duty
Owed by the Promissee to the Claiming Beneficiary.

The decision rendered by the Eleventh District Court of Appeals deviatcs from a

longstanding line of cases which set forth the requisites of the "intent to benefit" test neccssary to

establish a party as an intended beneficiary to a contract. In this regard, this Court has hcld that

in order to satisfy the "intent to benefit" test, the claiming intended beneficiary must prove that

the pei-formance of the promise in the contract satisfies a duty owed by the promissee [in this
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case Ohio Edison] to the claiming intended beneficiary [in this case Lisa Huff]. See Hill v.

Sonitrol of Southwestern Ohio, Ina. (1988), 36 Ohio St.3d 36; Trinova v. Pilkcngton Bros. P.L.C.

(1994), 70 Ohio St.3d 271; Anderson v. Olmsted Utit. Equip., Inc. (1991), 60 Ohio St.3d 124.

Based on these decisions, numerous other Ohio appellate courts have concluded that a

claiming beneficiary niay not be deemed an intended benefieiary under contract where there is

no cvidence that the performance of the contract satisfied a duty owed by the promissee to the

claiming beneficiary. See Grothaus v. Warner, 2008-Ohio-5563, p. 19 (the record contained no

evidence from which the court could conclude that performance of the contract satisfied the duty

that [tlie promissee] owed [the claiming beneficiaiy]); Nationwide Mut. Fire Ins. Co, v. Logaii,

2406-Ohio-2513, p. 30 (court rejected claimant's intended beneficiary status finding "Premier

and Logan, the promissees, owed no duty to Nationwide"); Turner v. Isecuretrac. Co7p., 2004-

Ohio-2234, p. 54 (the language cited by claiming intended beneficiary did not impose a duty on

the promissee to protect claiming party nor does a statutory duty exist); Brochers v. Baltes (Sept.

19, 1991), Montgomery County App. No. 12688 (Court rejected beneficiary's claim ot' an

intended beneficiary under a contract, finding ". .. there is simply no duty on the part of the

[promissee] to the business invitee. . .").

In finding the existence of a genuine issue of inaterial fact, the appellate cour4 ignored

this long standing body of law and permitted the claimant to proceed with her claim absent auy

proof that Asplundh's performauce of the contract satisfied a duty owed by Ohio Edison to Lisa

Huff.

C. A Generic On-The-Job Safety Provision in a Contract Cannot Give
Rise to a Party's Status as an Intended BeneGeiary with Respect to an
Accident which Occurs Long after the work is Completed.
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In reversing the trial court's granting of sLunmaryjudgment to the utility and tree service

provider, the appellate court cited to a contractual provision which rcquired Asplundh to

"adequately sa{'eguard all persons and property from injury." The courts reliance on this on-the-

job safety provision as a means of iinposing responsibility for an event whicli occurred three

yeai-s after the work was perfonned is improper as a matter of law. hl New Yorlc, Chicago & St.

Louis Rd. Co. v. The Heffner Construction Co., (1967), 9 Ohio App.2d 174, the appellate colnt

reviewed a similar provision in a contract which required the contractor to "provide all

safeguards * * * and take any other needed actions * * * reasonably necessary to protect the life

aud health of employees on the job and the safety of the public and to protect property in

connection with the performance of the work eovered by the contract." Id. at 177. (Emphasis

added). A third party to the contract sought to rely on this on-the-job safety provision as a mcans

of justifying that party's recognition as an intended beneficiary to the contract so as to impose

liability on the contracting parties for an accident which occurred offsite. The Heffner court

rejected this argument, finding that the on-the-job safety provision did not create enforceable

third party rights with respect to an incident that did not take place during the course of the

contracted work. The court held that the cited safety provision had "application only to safety

and aeeident prevention on the work project and have no application to a collision, ocew-ring as

here, off the work project." Id. at 178. Indeed, the holding in Heffner Colzrtziction was

subsequently cited approvingly by the Sixth Circuit Court of Appeals in Norfolk & Western Co.

v. United States of America, et al., (6' Cir. 1980), 641 F.2d 1201, wherein the court referred to

such provision as intended for "on-the-job accident prevention." Id. at 120. The Norfollc &

Western decision was subsequently cited approvingly by this Court in Ilill v. Sonitrol, supra
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when this Court formally adopted the "intent to benefit" test to establish a party's status as an

intended beneficiary.

The decision rendered by the underlying appellate court perniits a non-party to a contract

to potentially obtain enforceable rights as an intended beneficiary based on a generic on-tlie-job

safety provisiou with respect to events which have notliing to do with the work perfotmed under

the contract. This holding will undoubtedly expand the liabilities of the contracting parties to

include parties and events never contemplated under the contract.

D. In Deterinining Whether a Party is an Intended Beneficiary under a
Contract, the Court must Interpret any Ambiguity in Favor of the
Contracting Parties.

In City of Painesville Employee Credit Union v. MaYilyn Hietanen, 2006-Ohio-3770, the

appellate court specifically held that in the context of detennining whether a third party inay be

considered an intended beneficiary to a contact, a court is "precluded frorn interpreting any

ambiguity in favor of the third party and to the detiunent of the contracting parties." Id. at p. 3 1.

Citing to this court's holding in Westfield Ins., Co. v. Galatis, 100 Ohio St.3d 216, the Hietanen

coLn-t noted that a claiming third party beneficiary was not an actual par-ty to the contract. Thus,

the claiming third party beneficiary was not entitled to having any ambiguity in the contract

resolved in favor of that party. The t7ietanen court conchtded that even assuming an ambiguity

existed in the contract, the ambiguous language would have to be read in favor of'the contracting

parties and not the claiming third party beneficiary.

The appellate court's identification of an ambiguity in the contract betwcen Ohio Edison

and Aslplundh ignores this authority and applies a construction favorable to a non-party to the

contracts.
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IV. CONCLUSION

For all the foregoing reasons cited herein, appellant would respectfully request that this

Court accept jurisdiction of this matter and review all Propositions of Law outlined in this

memorandum in support of jurisdiction. The holding articulated by the Eleventh District Court

of Appeals is of obvious great and general public interest with respect to numerous contracts

goveniingwork to be performed throughout this state. If left to stand, this decision will

potentially expose the contracting parties to the claims of third party beneficiarics for events

which occur years after the work is concluded because the contracts contain similar generic

saf'ety provisions intended to address on-the-job safety issues. This decision also imposes

obligations on utilities and contracting trec service providers to the general public with respect to

matters wholly unrelated to the protection of utility equipment and/or the delivery of electrical

power through utility lines. Finally, the court's holding changes the law wilh respect to the

requisite criteria to establish a party's status as an intended beneficiary under a contract. For all

the foregoing reasons, this court should accept jurisdiction of this matter.
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IN THE COURT OF COi'V1MON PLEAS
- GENERAL DIVISION -

T12Un4BCI€.,L COUNTY, 01110

LISA G. fiqJTT, et ai.,

PLAINTIFFS.

VS.

FIRSTENE&SCxX CORP.,

DEEENDANTB.

CASE NLJMSETt: 2008 CV 1641
2008 CV 0383
2008 CV 3412

JUDGE PETER J KO NTO S

JCIDGMENT rNTR.1'

1

This matter comes before the Court on the Motions for Summary Judgment filed by the

Defendants rirstE:nergy, Olrio Edison, and tl.splundh Tree Expert Company. The Court has

reviewed the Motions, the numerous affidavits and expert reports, and the other relevant

evidence.

Also pending before the Court are Motions for Summary Judgrnent filed by Defendants

IrirstEnergy, Ohio Edison, and Aspltrndh Tree F..xpert Company against the Plaintiffs in Ca.se 08

CV 382 (tlie Jackson Plaintiffs), and the Plaintiffs in Case 08 CV 3412 (the Hacris Piaintiffs),

1
who have each filed a creditors' bill i.n this case seeking to attach the proceeds of this case, if

any, to a Judgment held by each of them.

`I'his case involves an extremely unfortunate oceurrence in Flartford Township, Ohio. For

l epurposes of summary judgment, the facts before the Court are as follows: In June of 2004, whi

walkirig with her friend during a thunderstorm warning where winds were gusting in the area

; from 45 to at least 50 miles per hour, the Plaintiff Lisa G. iluf{; suffered terrible and permanent

injuries when a tree located at 6717 King Graves Road (the Braho property) broke approximately

28 feet from ground tevel and struck her on tt e road. "t1ie tree was located on the Braho property
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and 20 feet fTom the electrical lines owned and operated by Ohio Edison, a subsidiary of its

holding company FirstEnergy. Prior to breaking, the tree was perhaps as high as 80 feet tall and

had a lean of about 10 degrees awav fiom said power lines and toward the road. The Plaintiffs

assert ttiat the condition of tlic tree was a hazard to the general public by virtue of the fact that it

as leaning toward the road and/or because it was decaying. Plaintiffs' experts opine that fhe

triruning of the subject tree caused the tree to [ean, decay, and eventually falt. 1-lowever, there is

absolutely rto credible evidenee about when the tree began to lean or if' it was leaning because of

also opines that a branch was removed from the treeSteinerPlaintiffs' expertiti ,,grew.t ^e way

near the point of breakage and on the power line side of the tree "some decades" prior to 2004.

Additionally, the same expert also states that this brancli was "largely growrr over by the time of

the incident." lJpon deposition, Steiner admitted that he could not testify to a reasonable degree

of probability that said branch (Branch 1) was c rt off versus fall.ing off on its own. A two inch

hole in the subject tree near the scar of Branch 1, along with Branch 2, is primarily blamed by

the Plaintiffs for the tree tnmk's interior decay, Concerning Branch 2, Dr. Steiner states in his

report that the "most visible" sign of structural weakness was the presence of an unusually large

ll^ cavity on the trunk at a height of 15 feet. Although this break is also considered critical to the

tree's decay by the Plaintiffs, the Court notes that the tree eventually broke 13 feet highex than

this area, at 28 feet. Gerald Bralto, the property owner, then testified that this limb (Branch 2)

broke off after Asplundh had tricmned trees in 2003. Upon deposition, Steiner once again was

unable to state to the requisite degree of certainty whether or not Branch 2 was cut off or broke. i

`C'here is no evidence that Ohio Edison or its agents were at the property after 2001 until June of

2004, and thcre is absolutely no evidence that Ohio Edison, hirstBnergy, or Asplundh were

otherwise notified of the subject tree's eondiCion at any relevant time.

The evidence in this matter only demonstrates that Asplundh Tree was at 6717 King

Graves Road once, to remove two trees in May of 2001, ovcr three years before the tree Petl.
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While Asplundh Tree covered the area every four years for Ohio Edison, May of 2001 is the only

recorded instance of their presence on said property. There is no evidence that Asplundh or Ohio

Edison actually removed any brauches from the subject tree, or actually inspected this tree, but

rather the Plaintiffs assert that either they did or they should have. However, upon deposition,

Dr. Steiner, the Plaintiffs' expert, could not state when exactly the tree became a hazard. Depos..

of Steiner 155-56.

Liability for nep,ligence is predicated upon iszjury caused by the failure to disclxargc a

duty owed to the injured party. Wills v. Frank Hoaver Supgly (1986), 26 Ohio St.3d 186, 188.

A power company erecting and maintaining equipment, including poles and wires for the

purpose of transmitting and distribu.ting electrical current, is bound to exercise the highest degree

of care eonsistent with the practical operatioax of such business in the construction, rnaintenance

and inspect.ion of such equipment and is responsible for any conduct falling short of that

standard'." Hetriek v. Marion-Reserve Power Co. (1943), 141 Ohio St. 347, paragraph two ofthe

syllabus; Otte v. ty_on Power & Light Co. (1988), 37 Ohio St.3d 33, 38. "Such company is not

liable to one injured as the result of some unusual occurrence that cannot fairly be anticipated or

foreseen aud is not within the range of reasonable probability." Fletrick, 141 Ohio St. 347,

paragraph three of the syllabus.

In Parke v. Ohio hdison. Inc. (hloveniber 18, 2005), 2005 WL 3096914, the Eleventh

District Court of Appeals stated that Ohio Edison owes a duty to maintain its lines, conduators

and other equipment in suclt a way that those who rightfully come into contact with such

equipment will not be harmed. Id. at I 11. In Parke, the Eleventh District further refuted

appellant's position that Ohio Edison's duty is that it is "responsible for ensuring that no trees,

whether heatt'hy or not, exist in such proximity to its lines that the possibility of contact exists:"

However, the Eleventh District clearly declined to side with such a position and stated tllat

appellant's position was "clearly excessive and unreasorzable" As the Eleventh District opined,
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"there is a duty to prune trees that are growing into electrical lines and there is a duty to reinove

those trees that pose a danger of falling into lines." td,, at 117.

tu this case, the Piaintiffs have failed to show that any of the moving Defendants were on

actual or constructive notice of the interior decay of the tree at any time. Rather, the Plaintiffs

primarily assert that a two inch hole that was observed af3ei the accident was evidence of decay

28 feet above the ground, and should have been noticed by Asplundh Tree some three years

earlier when they were removing 2 other trees from the property. Plaintiffs assert this, even

though the tree was leaning in the opposite direction, twenty feet away from power lines, with no

limbs anywherc near said power lines.

The Court agrees with FixstEnergy and Ohio Edison that they did not have actual or

constructive uotice of any defects in this tree located on someone else's property. The Court

further finds as a matter of law that a ten dearee lean standard for automatic removal of trees,

especially in rural areas like tlus one, would create an unzcalistic and impossible duty upon this

and all utility companies. The Court further fuzds that the trimming of limbs away fi-om power

lines under the Firsttinergy/Ohio Edison policy is in the best interest of the public and in

IIII^

i furtherance of Ohio Edison's stated duty imder Parke. 'the Court agrees that Ohio l:dison's

status as an easement holder makes it especially less responsible for trees that do not interfere

with its lines eban the aetval homeowner. The standard of care and the duty that the Plaintiffs

ask this Court to impose would require Ohio Edison and other lilce utilities to inspect all tree

that they do not ovni within range of their power lines, wh®ther interfering with said lines or not.

As to Aspltmdl7, the Court agrees that Asplundh's duty arose by virtue of contract onl

with Ohio Edison. tJnder said contract, the Court finds that Asplundh performed its obligations

The Court also agrees that the Plaintiffs are not tbird party beneftciaries under Asplundh's

contract with Ohio Edison. 1-iowever, assuming that the Couzt did not find in favor of Asplundh,

the Court would still obviate FirstEnergy and Ohio Edison of liability in this case because of the
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independent contracfior:,stutzss of Asplundh, and the complete lack of any evidence that cithe

FirstEnergy or Qluo Edison had any notice wliatsoever that the interior of one tree on a rural

township road was decaying. As the Eleventh District Court of Appeals statcd in Parke, Ohio

Edison's duty to remove the tree does not arise unless Ohio Edison could have reasonabky

anticipated the result herein. "["flhere is no duty to guard when there is no danger reasonably to

be apprehended." Hetrick, 141 Ohio St. at 35{).

^ Under the above-inentioned eireumstances, when the conditions randonrly aligned in

uch a way that an individuaf walked by a tree during a thunderstorm warning, and where the

winds blew with unpredictable force or direction, no party is responsible for the dire

consequences of this unfortunate conflation of events. Mother Nature is not now, nor in the past

been lield t.o be legally responsible for the consequences of her actions.

For putposes of this ruling, the Court considered the Plaintiffs' experts testimony, over

the Defendants' objections. in this case, the Court finds that the moving Defendants herein,

FirstEnergy,"Ohio Edison; arid A'splundh'I'ree Expert Company,* ar'e all ent.itl'ed to Judgment as a

matter of law because they did not owe a dtrty to the Plaintiffs in t}zis extremely unfortunate set

of events. The Court finds that reasonable minds can come to but one conclnsion; and [hat after

construing the evidenec iri a light most favorable to tlie Plaintiffs, the Court must avratrd

Summary Judgment in favor of the moving Defendants FirstEnergy, Ohio Edison, and Asplundh

Tree Expert Company.

Because the Court has awarded Summary Judgment to the Defendatzts, and f? r this

reason only, the Court also GRANTS the Motions for Sumznarv Judgmentfilcd by Defendants
E;

FirstEnergy, Ohio Edison, and Asplundh 1'ree Expert Company against the Plaintiffs in Case 08

i. ; CV 382 (the Jaeksoza Plaintiffs), and the Plaintiffs in Case 08 CV 3412 (tEre Harris PlaintiEfs) on

the requisite creditors bills.
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Case concluded. Costs of Case 08CV1641 to Plaintiffs. Costs of 08 CV 3412 to

E[arris Plaintiffs. Costs of 08 CV 382 to the Jackson Plaintiffs.

This is a final appealable order and there is no just cause for delay.

5 .. . ^.F lrx,^ Y-,

F^c';

JT.tDGE;PETER J KONT ^h

`C

Date:July 15, 2009

TO THE CLERK OF^_COURTS:
YOU ARE ORDERED TO SERVE COPIES OF THES JUDGMENT

ON ALL COUNSEL OF RECORD OR UPON THE PAR'riES
WHO ARE DNREPRESENTED FORTHWTTt[

RDINARY MAIL.BY ^

^ ,fUDG" PETER J KONTOS
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CASE NO. 2009-T-00II0

-vs-

FIRST ENERGY CORPORATION, et al.,

Defen d a nts-Ap p e I lees.

Civil Appeal from the Trumbufl County Court of Common Pieas, Case No. 2008 CV
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Judgment: Affirmed in part, reversed in part, and remanded.

Micliael D, Nar/an, Susan G. Maruca, and David J. Betras, Betras, Maruca, Kopp,

Harshman & Bernard, L.L.C., 6630 Seville Drive, #1, P.O. Box 129, Canfield, OH
44406-0129 (For Plaititiffs-Appellants).

John 'r Detlick, Harrington, Hoppe & Mitchell, C('D., 1200 Sky Bank Building, 26
Market Street, Youngstown, OH 44503 (For Appellees, First Energy Corporation and

Ohio 1=dison).

Clifford C. Masch and Brian D. Sultivan, Reminger & Reminger CO., L.P.A., 1400

Midland Building, 101 Prospect Avenue, West, Cleveland, OFi 44115-1093 (For
Appellee, Asplundh Tree Expert Company).

CYNTFiIA WESTCOTT RICE, J.

(s1.) 1'his appeal comes to us from a summary judgment issued by the

Trumbull County Couii of Common Pleas in favor of appellees FirstEnergy Corporation

("FirstEnergy"), Ohio Edison Company ("Ohio Edison"), and Asplundh Tree Expert

Company ("Asplundh"). Appellants Lisa, Reggie, Samantha, and Faith Huff allege
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material issues of fact remain to be 4itigated and therefore the trial court erred in

awarding summary judgment in appeilees' favor. For the reasons discussed below, the

trial court's judgment is affirmed in part, reversed in part, and remanded.

{912} On June 14, 2004, at approximately 7:00 p.m., appellant Lisa Huff, and

her friend, Wendy Kowalski, took an evening walk on the roadway of King Graves Road,

a rural road in Fowler Township, Trumbull County, Ohio. The women began fron

Wendy's home and traveled west on the roadway. Wendy testified tliat, even though

the weather was beautiful prior to beginning the walk, she was aware that a severe

thunderstorm watch had been issued for the area,

(913) After walking for- a periad of time, the skies became cloudy and it began to

sprinkle. The wornen decided to turn araund when the wind became "very strong."

Wendy testified:

{914} °%"*" the wind got fierce enough for us to look at one another because it

was - - it was loud, and actually it was, I should say just like a quick, loud wind. It wasn't

like it was just a little bit windy. And [Lisa] looked at me and she said, you want to start

jogging? And I said, yes."

€9f5} Wlrile jogging, Wendy and Lisa approached the property of Gerald and

Michelina Braho, The property was located on the north side of King Graves Road.

Near the southwest corner of the Brahos' property stood a large, old, sugar maple tree.

As the women passed the Braho property, the maple snapped and struck Lisa rendering

fier unconscious. Somehow, Wendy escaped unharmed and left the scene to get help.

Emergency crews arrived and Lisa was eventually hospitalized with multiple severe

injuries.
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(116) On June 5, 2008, appellants filed a complaint sounding in negligerice in

the Trumbull County Court of Common Pleas. The complaint asserted claims against

the appellees FirstEnergy, Ohio Edison, and Asplundh. Appellants also asserted claims

against Gerald and Micheline Braho as well as Hartford Township. In the course of the

underlying litigatiori, I-iartford Township was dismissed. Further, appelfants

subsequently reached a settlernent with the Brahos and dismissed then from the

action. The remaining defendants filed motions for summary judgment which appellants

duly opposed.

(qf7) A summary of the salierrt evidence is as follows, Ohio Edison owns the

electrical distribution lines which travel in an east/west direction along King Graves

Road_ FirstEnergy, a holding company and primary shareholder of Ohio Edison,

developed a series of specifications controlling the manner in which its subsidiary

companies would manage vegetation (a term encompassing both trees and brush) fcr

purposes of electrical line clearance. Ohio Edison utilized the specifications

pramulgated by FirstEnergy In its control of vegetation surrounding its electrical iines.

(9I8) Ohio p:dison possessed a prescriptive easement over the property

surrounding the poles and lines which traveled parallel to King Graves Road. Tiie

easement allowed Ohio Edison to control the vegetation near the electrical lir es. To

meet its maintenance obligations in this area, Ohio Edison entered into a contract with

appellee Asplundh. The contract was effective between January 1, 2001 and

December 31, 2004. 'rhe contract incorporated the specifications established by

FirstEnergy and the agreement expressly required Asplundh to adhere to the
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specifications in (ts management and maintenance of the vegetation surrounding Ohio

Edison's electrical distribution lines,

(1I9) In addition to the guidelines set forth in the specifications, Douglas

Shaffer, manager for forestry services for Ohio Edison, testified Ohio Edison oversaw

Asplundh's work through employees designated as "field specialists." Shaffer stated

tl-iat field specialists "work with °'"" the tree contractors that we have on the property to

"L ensure that we're staying on cycle, we're getting the adequate clearance that we

need 'R" around the electrical lines "^." According to Shaffer, field specialists will

occasionally work on site with the contractor and other times they review the work

subsequent to the contractor's completion.

{1(10} Further, Michael Carrier, Asplundh's supervisor of crews in northeastern

Ohio, testified that Aspkuidti workers we'e required to clear vegetation in the area and

manner prescribed by the specifications; however, he indicated that Asplundh workers

had the discretion to determine whether general brusli (non-tree vegetatior )was a

threat pursuant to the specificatfons. With respect to trees, Carrle- testified Asplundh

workers had the discretion to remove any free under 30 inches in diameter at four and

one-half feet from the ground if i( presented a threat. Any tree over 30 inches in

diameter at four and one-half feet from the ground, however, required consultation and

approval from a forestry technician employed by either FirstEnergy or Ohio Edison. The

subject tree in this case was 46 inches in diameter at four and one-half feet from the

ground; however, nothing in the record indicates it was considered for removal.

{1311) Although the specification manual covers a wide array of policies and

procedures to which a contractor must adhere, the following specific provisions are
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relevant to this case. With respect to safety precautions, the manual establishes a

broad standard of care that a contractor must meet. Aside from "utilizing proper safety

appliances" in completing work orders, Asplundh was required to "*` plan and conduct

the work to adequately safeguard all persons and property from injury,"

(J[12} With respect to work detail, the specifications establish what is designated

as a"distributiori clearing zone." In non-rnainta€ned lawns, the distribution clearing zone

is """" 15' (fifteen feet) on either side of the pole line." The manual states tha:

"[e)rriphasis is to be placed on controlling all incompatible vegetation within this clearing

zone." Also under the rubric of "distribution c[earing zone," the manuaf defines an

"9nspection zone" as "the area between 15' (fifteen feet) and 20' (twenty feet) from the

pole line According to Douglas Shaffer, an inspection zone is "the area x.,x that

[Ohio Edison] would like to keep ` clear of vegetation as [much as) we possibly can."

The tree in this case was approximately 20 feet from the poie line and therefore iell

within the designated inspection zone.

(1(13} With respect to problematic vegetation, "priority trees" are those "located

ad) . acertt to the clearing zone corridor that are either dead, diseased, declining, severely

leaning or significantly encroaching the clearing zone." "Incompatible vegetation" is

defined as "all vegctation that will grow tall enough to interfere with overhead electric

facilities." Furthermore, under the heading, "[tjrees that are expected to be removed

the specifications provide^

{%Id} "Dead or defective which constitute a hazard to thr conductor.

{I}15) "Trees that have fast growth rates or trees that cannot be prured for

effective conductor clearance.
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{1J16} "Immature trees, generally classified as brush.

{1]7) "T'rees that are overhanging the primary conductors and are unhealthy or

structurally weak.

{98} "All priority trees located adjacent to the subtransmission and transmission

clearing zone corridoi- that are leaning towards the conductors, are diseased, or are

significantly encroaching the clearing zone corridor.

{qj19} "AII incompatible trees that are located within the clearing zone corridor."

{ciIZQ} With these provisions in mind, Asplundh performed work on the King

Graves Road corridor in the area of the Braho residence on May 3, 2001, On that date,

two trees were removed from the area encompassing the Braho property. However,

there was no evidence iridicating the subject tree was pruned or otherwise inspected on

that date. On the day the tree fell, it broke approximately 28 feet up from the ground.

As indicated above, it was within the inspection zone as defined by the specifications;

however, the tree had a 10 degree lean in the direction of King Graves Road. Due to

this lean, it is undisputed that the tree was not a hazard to the power lines, Howeve-,

according to Dr. Kim Steiner, a certified forester and appellants' expert witness, the

previous removal of branches on the north side of the tree (the side facing the lines)

created a crown that was unbalanced toward the road which likely caused the trunk to

lean.

{1121.) In relation to the subject tree's condition, Dr. Steiner testified, on the date

the tree fell, it suffered from extensive internal trunk decay, particularly at the point of

failure. In his analysis, the decay extended vertically through the trunk frorn at least 30

feet above ground to as low as 8 feet above ground creating a°decay pillar" of
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approximately 22 feet. Due to the decay, Dr. Steiner asser'ted that trunk had an

estimated strength loss of 65% at the point of fracture in 2004.

{1122) Dr. Steiner opined that this decay was a furtction of several "wounds" the

tree suffered over multiple der.ades. The wotinds were a result of branches either

breaking off from the main trunk or human removal due to trimming. Regardless of the

manner in which the wounds originated, he testified all injuries likely existed prior to May

of 2001 and would have been readily obser iabie through visual inspection. In

particular, in his final report, Dr. Steiner cited the following external signs of decay:

(123) "a small, mostly callused-over knot (from Branch 1) on the north or

northwest side of the tree and at the point of failure on June 14, 2004,

{124} "a hollow, 10-inch branch cavity on the south side of the tree at a height of

30 feet, where Branch 2, was removed sonie years ago,

{q(25} "a hollow, 34-by 26-inch branch cavity o+i the southeast side of the tree at

a height 15 feet, where Branch 3 broke off some years ago (but before 2404), and

(1126) "two dead branch scars, one (Branch 4) that is 7 Inches in diameter and

located about 4 feet directiy above Branch 3, and one (Branch 5) that is 10 inches in

diameter and 8 feet above ground on the south side of the tree. Neither of these is

hollow but both exiiibit signs of advanced decay and suggest the presence of decay

within the trurik,"l

1, Gerald Brahq the owner of the property on whicti the subject tree stood, testified that "a few years
prior to June of 2004" a large iin b fell from the tree. 'That limb was approximately Ib feet frorn the ground
and left a noticeable "socket" in the trunk, He did not specifically state that limb was the cause of the
cavlty identified by Dr. Steiner. Nor did Braho specifically testify the limb fell after May of 2001.
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{1(27} According to Dr. Steiner, the extensive internal decay, in conjunction witi

the 10 degree lean and the lopsided crown caused the subject tree to fail and fall on

Lisa.

(^28} Notwithstanding Dr. Steiner's testirriony, appeiiees mutually argued they

did not owe Lisa, as a member of the general public, a duty of care. They argued that

the existence of any duty under such circumstances is based upon the foreseeability of

an injury. Because appel€ants were uriable to demorrstrate that appellees had notice of

a patent defect in the tree, they could not have foreseen the injury suffered by Lisa.

Appe[€ees additionally argued that the contract between Ohio Edison and Aspfundii did

not give Lisa, as a member of the public, any enforceable rigllts. Rather, the contract

merely contemplated the pruning and removal of vegetation so it wotild r ot encroach

upon or cornpromise Ohio Edison's power Iines. Because the subject tree was leaning

away from and thus represented no threat to the power lines, they were under no

obligation to inspect, let alone remove, the tree. Finally, FirstEnergy and Ohio Edison

asserted that imposing a duty in this case would require utility companies to ensure that

no trees exist, healthy or not, within contact range of electrical lines. Appellees argued

such a burden would be overly time consuming and cost-prohibitive.

(ti(29} On July 15, 2008, the trial court granted summary judgment in favor of

each appellee. In support, the court observed FirstEnergy and Ohio Edison:

{930} "^* did not have actual or constructive notice of any defects in this tree

located on someone else's property. The Court further finds as a matter of law that a

ten de ra ee (ean standard for automatic rernovai of trees, especially in rural areas like

8
68



this one, would create an unrealistic and impossible duty upon this and all utility

companies.

($31) "As to Asplundh, the Court agrees that Asplundh's duty arose by virtue of

contract only with Ohio Edison. Under said contract, the Court finds that Asplundh

perPormed its obligations. The Cou fi also agrees that the Plaintiffs are not third party

beneficiarias under Asplundh's contract with Ohio Edison, However, assuming that the

Court did not find in favor of Asplundh, the Court would still obviate [sic] FirstEnergy and

Ohio Edison of liability in this case because of the independent contractor status of

Asplundh, and the cornplete lack of evidence that either FirstEnergy or Ohio Edison had

any notice whatsoever that the interior of one tree on a rural township road was

decaying.

(1132} The trial court also cited this court's holding in Parke v. Ohio Edison, Inc.,

11th Dlsf, No. 2004-T-0144, 2005-Ohio-6153, for the proposition that imposing a duty

on Ohio Edison 1.0 ensure that all trees within its inspection zone were sound would be

unreasonable and too onerous a burden for a utility company to reasonably shoulder.

In the trial court's view, a utility company merely has a duty to prune trees growing into

distribution lines and a duty to remove those trees that pose a dariger to those iines.

Because neither of these conditions were present in this case, the trial court concluded

Ohio Edison did not breach its standard of care.

{133} In light of these conclusions, the trial court ruled the defendants owed no

duty of care to Lisa. Rather, in the trial court's analysis, each defendant met its

obligations under the law. Therefore, the court determined there were no genuine
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issues of material fact to be litigated and, as a result, each defendarrt was entitled to

judgment as a matter of iaw on appellants' claims.

{1134} On August 12, 2009, appellants filed a timely appeal of the foregoing

judgment and have assigned two errors for our consideration. Before addressing the

arguments, a brief review of the law relating to summary judgment is appropriate.

(l[35} Sumrnary }udgment is a procodural tool that terminates litigation and

thei-efore should be awarded with great caution. Davis v. Loopco Industries, lnc:

(1993), 66 Ohio St. 3d 64, 66, 1993-Ohio-195. Keeping this in mind, an award of

summary judgment is proper where (1) there is no genuine issue of material fact

remaining to be litigated; (2) the niovant is entitled to judgment as a matter of law; and

(3) it appears froni the evidence that reasonable minds can come to but one conclusion,

and viewing the evidence in favor of the norr-movant, that coaiclusion favors the rr+oving

party. Civ.R. 56(C); see, also, Temple v. Wean United, Inc. (1977), 50 Ohio St.2d 317,

327.

{1136} Upon filing a motion pursuant to Civ.R. 56, the movant has the initial

burden of providing the trial court a basis for the motion and is required to identify

portioris of the record demonstrating the absence of genuine issues of material fact

pertaining to the non-movant's cause of act'soaa. Dresher v. Burf, 75 Ohio St.3d 280,

293, 1996-Ohio-107. If the movant meets its prima facie burden, the burden then shirts

to the non-movant to set forth specific facts that would establish a genuine issue for

trial. id. With respect to evidential quafity, the movant cannot discharge its initial burden

under Civ.R. 56 simply by making a blank assertion that the non-rnovant has no

evidence to prove its case, but must be able to specifically point to some evidence of
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the type listed in Civ.R. 56(0), Dresher-, supra. Siniilarly, the non-movant may not rest

on conclusory allegations or denials contained in the pleadings; rather, he or she must

submit evidentiary material sufficient to create a genuine dispute over material facts at

issue. Civ.R. 56(E); see, also, Dresher, supra.

(gj37) In ruling on a motion for summary judgment, a trial court may not weigh

the proof or choose among reasonable inferences. Dupler v. Mansfield Journal Co.

(19&0), 64 Ohio, St. 2d 116, 121. To the contrary, all "[d]oubts must be resolved in favor

of the non-moving party." Murphy v, Reynoldsburg, 65 Ohio St.3d 356, 359, 1992-Ohio-

95. Moreover, arguments pertaining to evidential credibility and persuasiveness are not

fodder for consideration in the summary judgment exercise. In effect, a trial court is

bound to overrule a motion where conflicting evidence exists and alternative reasonable

inferences cati be drawn therefrom, See Pierson v. Norfolk Southern Corp., 11th Dist.

No. 2002-A-0061, 2003-Ohio-6682.

{j(3$} A reviewing court must adhere to the same standard employed by the trial

couit. In the argot of appellate law, we review an award of summary judgment de novo,

See, e.g., Grafton v. Ohio Edison Go., 77 Ohlo St.3d 102, 105, 1996-Ohio-336. That is,

an appellate court considers the entire record anew and accords the trial c.ourt's

determination on summary judgment no deference. Brown v. Cty. Commrs. (1993), 87

Ohio App.3d 704, 711. If, upon review, there is a sufficient disagreement on a material

issue of fact such that the case cannot be resolved as a rnatter of law, an award of

sui7mary judgment must be reversed and the cause submitted to a jury. "As to

materialfty, the substantive law will identify which facts are material. Only disputes over

facts that might affect the outcome of the suit under the governing law will properly

11
B11



preclude the entry of summary judgment." Anderson v. Liberty Lobby, /nc. (1986), 477

U.S. 242, 248,

{1139} With the foregoing in mind, appellants' assigned errors are related and

shall be addressed together for convenience. They provide:

{1140} "[1] It was an error of law and an abuse of the trial court's discretion to

weigh the evidence and find that the tree's hazardous condition was undetectable and

appellees did not have reasonable app-ehension of its danger.

{l(91} "[2] The trial court committed an error of law and abused its discretion in

finding that appellees had no duty, when the evidence presented in a light most

favorable to appellant's clearly demonstrates that the hazardous condition of the tree

and resulting grave injury to Lisa Huff were reasonably apprehended."

{1142} initial4y, as pointed out above, we review an award of summary judgment

using non-deferential de novo standard, not the more restrictive standard of an abuse cf

discretion. That said, we shafi first discuss the legal issue of whether appellees,

individually or collectively, owed Lisa a duty of care.

()143j A complaint sounding Iri negligence must allege facts suffioient to show

the existence of a duty; a breach of that duty by the defendant, and injury to the plaintiff

which was proximately caused by the defendant's breach. See, e.g., Jeffers v. Olexo

(1989), 43 Ohio St.3d 140, 142. In negligence cases, the threshhold question toward

establishing a "genuine issue for trial," and surviving summary judgment is whether a

defendant owed the plaintiff a duty of care, Eaker v, Fowlers Mrll Inn & Tavern, '1 M1th

Dist, No. 2007-G-2753, 2007 •Ohio-4958, at yJ13. Generally, the existence of a duty is

dependent upon the foreseeability of the injury susfained. See, e.g., Menifee v. dhio
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Welding Products, lnc. (1984), 15 Ohio St.3d 75, 77. The court in Menifee set forth the

following test for foreseeability: "whethet a reasonably prudent person would have

anticipated that an injury was likely to result from the performance or nonperformance of

an act." id. at 77.

(q(44} First, we shatl address the award of summary judgment as it pertains to

FirstEnergy. The evidence indicates that FirstEnergy is a holding company that is the

primary shareholder of Ohio Edison, Both companies exist independent of one another

and conduct business separately from each another. It is undisputed tfiat FirstL'~nergy

created the specifications used by Ohio Edison in its vegetation clearance practices.

However, there is nothing in the record that indicates FirstEnergy, as merely a holdirig

company which owns Ohio Edison, exercised any control over the day-to-day

vegetation clearance practices of Ohio Edison or supervised such activities in any way.

{145} In North v. Higbee Co. (1936), 131 Ohio St. 507, the Supreme Court of

Ohio observed:

{946} "'It is faeniliar law in all jurisdictions in this country that ownership of stock

alone will not render the parent corporation liable. This is but a statement of the

fundamental rule that stockholders are not liable for the corporate obligations. The

result is the same whether the parent company owns all the stock, or all except

directors' qualifying shares or a small amount in outside hands."' !d. at 512, "Parerit and

Subsidiary Corporations," (1931), Powell, p. 10.

{$47} Further, where all the legal requirements of the stibsidiary as a separate

corporation are scrupulously observed and the parent corporation's control of the

subsidiary is limited to its ownership of stock, the parent corporation will not be held
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liabie for the subsidiary 's oblig ations. North, supra. Rather, "" the corporate entity will

be disregarded and the individual shareholder or parent corporation heid liable only

whiere there is proof that the corporation 'wasformed for the purpose of perpetuating a

fraud, and that domination by the parerit corporation [shareholder] over its subsidiary

[corporation] was exercised in such manner as to defraud [a] complainant."' LeRoux's

Billyle Supper Club v. Ma (1991), 77 Ohio App.3d 417, 420-421, quoting North, supra,

at syllabus.

{q(48} Here, Ohio Edison vdas not created or formed by FirstEnergy. Moreover,

there is no indication FirstEnergy obtained its controlling interest in Ohio Edison to

defraud or engage in any other malfeasances. Even though FirstEnergy promulgated

the specifications used by Ohio Edison, there is nothing in the record indcating

FirstEriergy supervised Ohio Edison's implementation of the specifications or had any

say in who Ohio Edison contracted with to conduct its vegetation-maintenance work. In

light of these considerations, we hold FirstEnergy owed no duty of care to Lisa. Thus,

the trial court properly granted summary judgment in its favor.

{9149} Appellants' assignments of error are therefore overruled as they pertain to

FirstEnergy.

{9[50} We shall next address the trial court's decision. concluding neither Ohio

Edison nor Asplundh owed Lisa a duty of care. In its decision, the ti-ial court determined

these appellees met their obligations under their contract and, in any event, no

defendant couid have been expected to apprehend the danger the tree posed. In their

respective appellate briefs, Ohio Edison and Asplundh echo these points, arguing they

cannot be held ""*' liable to one injured as the result of some unusual occurrence that
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cannot fairly be anticipaied or foreseen and is not within the range of reasonable

probability." Netrick v. Marlon•-Reserve PowerCo. (1943), 141 Ohio St. 347, paragraph

three of the syllabus. They submit that their mission, as set forth ir their contract, was

to keep troublesome vegetation frorr interfering with electrical ciistributlon lines. In light

of this objective, they argue, their legal obligation was limited to pruning trees that are

growing into efectrical lines and removing trees that posed a danger of falling into the

lines. See Parke, supra, at ^17• Because it is uiidisputed that the subject tree was not

a hazard to these lines, Ohio Edison and Asplundh maintairi they had no obligation to

inspect, prune, or remove the tree and therefore owed Lisa no duty of care. Given the

evidence submifted during the motion exercise, we be[ieve Ohio Edison's and

Asplundh's construction of their legal obfigations is far too narrow.

(1j51) We shall begin by pointing out that this matter is distinguishable from our

holding in Parke. In that case, a homeowner hired the decedent to out down a dying

tree. In the process, a branch hit an electrical wire vvhich caused the decedent's

electrocution, This court held that sui-nmary judgment was properly granted because

the appellants failed to establish a duty on the part of the utility company towarc( the

decedent. Without notice or apprehension of a danger, this cou t reasoned the utility

company was under no duty to guard against it. Id. at 1117. The evidence indicated that

the tree appeared healthy and the utility conipany regularly inspected the lines. Quoting

the Suprerne Court in HePrick, supra, at 359, this court underscored: "`There is no duty

to guard when there is no danger reasonably to be apprehended."' Parke, supra, at

y(14.
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{q,152j fn Parke, this court determined the utility company had no notice that the

tree was dyhig nor was it in danger of contacting its power tines. Without some notice

or apprehension of the danger, this court held the utility company had no duty to guard

against it, Id, at 717. The duty analysis in this case, however, does not turn on the

foreseeability of the danger which caused Lisa's injury. Rather, it turns on the language

of the contract into which Ohio Edison and Asplundh entered.

(153) In Hil1 v. Sonitrol of 5oufhwestem Ohio, lnc. (1988), 36 Ohio St.3d 36, the

Supreme Court of Ohio adopted Section 302 of the Restatement of the Law 2d,

Contracts regarding third-party beneficiaries to a contract. In particular, that section

distinguishes between an "incidental" and an "intended" beneficiary to a contract. If a

party is an intended beneficiary to a contract, the promisor and promisee owe that party

a duty pursuant to the contract into which they entered. To determine whether an

individual is an intended or merely an incidental beneficiary to a contract, the Court

adopted the "intent to benefit test," which provides:

(1i54j "'Under this analysis, if the promisee *" intends tiiat a t.hird party sl;ou)d

benefit from the contract, then that third party is an "intended beneficiary" who has

enforceable rights under the contract, If the promisee has no intent to benefit a third

party, then any third-party beneficiary to the contract is merely an

"incidental beneficiary," who has no enforceable rights under the contract.

{1155} "'*" [T]he mere conferring of son-ie benefit on the supposed beneficiary by

the performance of a particular promise in a contract [is] insufficient; rather, the

performance of that promise must also satisfy a duty owed by the promisee to the
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beneficiary."' Hrll, supra, 40, quoting Norfolk & lNestern Co. v, United States (C.R. 6,

1.980), 641 F.2d 1201, 1208.

(1(55} In applying the foregoing test, the Supreme Court in Hill determined that

an employee for a commercial establishment was merely an iricidentai beneficiary to a

contract between the establishment and a security alarm company. The facts and

application of the law in r-lill are helpful ir guiding our analysis of the instant matter. In

Hill, the plaintiffs, an employee of a boo)(store and her hiisband, were accosted by an

intruder in the store after the establishment was closed for the day. They filed a

complaint for negligence against the alarm company for the physical and emotional

injuries they allegedly suffered, In concluding the plaintiffs were not intended

beneficlaries to the security contract between the bookstore and the company, the Court

observed: "[t]he clear terms of the contract indicate that the contract was entered into

for the protection of property, not people." !d. The court further underscored that the

system in question was designed to become operative only after the establishment was

vacated by employees. Therefore, the Court held that the employee was merely an

incidental beneficiary to the contract between the bookstore artd the security alarm

company.

{957} VVith this in mind, the issue becomes whether Lisa was owed a duty of

care as an intended third-party beneficiary pursuant to the contract signed by Ohio

Edson and Asplundh, Upon careful consideration of the contract and application of the

"intent to benefit" tPst delineated in Plill, there is a genuine issue of materlal fact as to

whether Lisa was an intended beneficiary with enforceable rights or rnerely an incidental

beneficiary to whom appellees owed no duty.
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{$58} As discussed above, the specifications established by (=irstEnergy were

utilized by Ohio E:dison in its electrical maintenance practices. The specifications were

expressly irrcorporated into the "Ove-head Line Clearance" contract into which Ohio

Edison entered with Asplundh. The specifications provide elaborate details and

guidelines on how a contractor must execute its work orders. Moreover, and most

signiffcantly, under the rubric of "SAFETY PRECAUTIONS AND PROTECTION TO

PROPERTY," the specifications provide:

{$59} "The Contractor shall plan and conduct the work to adequately safeguard

all persons and properi:y from injury."

{qj60} On one hand, this provision indicates that the contractor must safeguard

all persons from injury while in the act of planning and conducting its work, i.e.,

sufficiently safeguardirig all persons in the particular area the work is occurring while

that work is occurring. Under this construction, Lisa would be a mere incidental

beneficiary with no enforceable rights because, while the tree was within the inspection

zone, her injury occurred three years after work was completed on the King Graves

corridor,

{1761) An equally pfausible reading, however, would require a contractor, iri

meeting its obligations under the contract, to plan and conduct its work so that all

persons, regardless of when the work was done, are adequately safeguarded from

injury. Under this construction, Lisa would be an intended beneficiary entitled to a duty

of care to have adequate assurance that this tree, located in the inspection zone, did

not cause her injury due to a failure to meet specific obligations set forth under the

contract. As pointed out above, under the category of "Tree Removal," the
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specifications indicate that "[a]II priority trees located adjacent to the subtransmission

and transmission clearing zone corridor that are leaning towards the conductors, are

diseased, or are significantly encroaching the clearirig zone corridor," This directive,

phrased in the disjunctive, indicates any diseased priority tree is expected to be

removed. `1'hus, pursuant to the specifications, removing the tree would be expected

regardless of where it leaned if, after inspection, it was deemed diseased.

{Ij62} Because the contractor's safety obligations set forth under the contract are

ambiguous, there is a genuine issue of material fact regarding whether Lisa has

enforceable rights under the contract as an intended third-party beneficiary. If Lisa is an

intended beneficiary under the contract, Asplundh owed her a duty of care. Further,

even though Asplundh was the contractor, the evidence indicates Ohio Edison oversaw

and directed Asplundh's work through its field specialists. However, we do not know the

precise extent of this oversight and direction. Accordingly, if Lisa is an intended

beneficiary, there is also a material Issue of fact as to whether Ohio Edison owed her a

duty of care under the contract pursuarit to the controi it exercised over Aspk.ndh

through its field specialists.

{1163} Accordingly, as they relate to appellees Ohio Edison and Asplundh,

appellant's assigned errors are sustained.

(qJ64} Because there is no evidence indicating FirstEnergy owed Lisa a duty,

appellants' two assignrnents of error are overruled as they pertain to FirstEnergy.

However, because we hold there is a genuine issue of material fact as to whether Lisa

was an intended third-party beneficiary and therefore owed a duty of care by appellees

Ohio Edison and Asplundh, appellants' assigned errors are sustained as they relate to
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these appeilees. In light of these conclusions, it is the Judgment and order of this cou-t

that the Judgment entry of the Trumbull County Court of Cominon Pleas is affirmed in

part, reversed in part, and remanded for further proceedings consistent with the analysis

set forth in this opinion.

MARY JANE TRAPP, P.J.,

COLLEEN MARY 0'T001..E, J.,

concur.
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STATE OF OHIO ) IN THE COURT OF APPEALS
)SS.

COUNTY Or 7'RUMBULI. ) ELEVENTH DISTRICT

LISA G, FIUFF, et ai.,

P laintiffs-Appell arrts,

_vs.

FIRS'T ENERGY CORPORATION, et al„

Defond ants-Appel lees.

JUDGMENT ENTRY

CASE NO. 2009-T-0O80

For the reasons stated in the opinion of this court, the assignments of

error are well taken as they relate to Appellees Ohio Edison and Astilundh, but

overruled as they relate to Appellee FirstCnergy. It is therefore the judgment and

the order of this court that the judgment of the Trumbull County Court of

Coinmon Pleas is affirmed in part, reversed in part, and remanded for further

proceedings.

Costs to be equally taxed against appellants, Lisa G. Fiuff, et al,, and

appellees, Ohio Edison and Asplundh.

OFAEPPE^tA(.S

3 I zolo

LLCOUNW,oH
MTE ALLEN, CI.EftK

J. G CYNT -41A WESTCOTT RICF_'

MARY JANE TRAPP, P.J.,

COLLEEN MARY O'TOOLE, J.,

concur.
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