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I STATEMENT OF PUBLIC AND GREAT GENERAL INTEREST

This appeal brings into issue the scope of legal duties owed to the general public by an
electrical utility provider (Ohio Edison) and a tree service company retained to provide overhead
vegelation line clearance work to the utility (Asplundh Tree Expert Company “Asplundi’”) with
respect to a tree that fell in a public roadway in the midst of a thunderstorm. The tree was
located on private properly situated between utility lines running parallel to the road and the
public road. The incident did not arise when any actual work was being performed under the
contract, but occurred some three years after work was performed in that area. The undisputed
evidence reflected that the subject tree did not pose a threat to the utility equipment for a number
of reasons including the fact that the tree had a ten degree lean away from the utility distribution
lines. Finally, the only provisions in the contract between Ohio Edison and Asplundh which
related to a tree located in the area of the subject tree required Asplundh to maintain the tree to
“mitigate obvious hazards” to utility equipment and/or required 1'em()vai.of “dead or defcetive”
trees deemed to “constitute a hazard to the conductor.”

The trial court granted summary judgment to the utility and the trec scrvice conpany
finding, among other things, that neither party owed a legal duty to protect the general public
from falling trees which did not pose a threat to utility equipment. The Eleventh District Court
of Appeals reversed the trial court’s decision, finding a genuine issue of material fact exasted as
to whether Plaintiff could be considered an intended beneficiary to the contract between the
utility and the tree service provider. (A copy of the trial court’s 7/15/09 judgment entry 1s
attached as A1, a copy of the Eleventh District Court’s 3/31/10 opinion is attached as B1). The
appellate court premised this decision by citing to a generic on-the-job safety provision in the

contract which required Asplundh to “conduct the work to adequately safeguard all persons and



property from injury”. The court relied on this on-the-job safety provision, common to many
contracts governing work to be performed in this state, to conclude that there was a genuine issue |
of material fact as to whether Plaintiff, Lisa Huff, was an intended beneficiary to the contract
between Ohio Edison and Asplundh.

The decision rendered by the Eleventh District Court of Appeals potentially impacts
hundreds of contracts governing work performed in this state as the on-the-job safety provision
contained in these contracts can now be construed to bestow intended beneficiary rights to third
parties with respect to incidents which neither occur during the performance of the contract nor
relate to the work performed under the contract. Moreover, this decision distorts the following
oulstanding areas of Ohio jurisprudence:

1. The decision expands the recognized duty of the utility to exercisc the

highest degree of care in the construction, maintenance, and inspection of
its equipment to now require the protection of third parties on public
roadways from injury to trees which may be situated close to utility power
lines; and

2. The decision cxpands the law governing a third party’s stalus as an

intended beneficiary to a contract by no longer requiring proof that the
performance of the promise satisfies a duty owed by the promissee to the
beneficiary.

3. The decision expands {raditional notions of torl law by recognizing a

contracting party’s liability to third parties not based upon recognized

legal duties, but upon the existence of generic on-the-job safety language



contained in many commercial contracts never intended (o apply to the
general public.

Appellant would respectfully submit that the ramifications of this holding go far beyond
the facts of this particular case. By relying on a generic on-the-job safety requirement to impose
a duty with respect to an event which did not occur while work was taking place, the decision
permits claimants to assert rights under other contracts as an intended beneficiary based on
similar generic on-the-job safety provisions. The appellate court’s holding also greatly expands
the Hability risks confronted by both utilities and/or their retained tree service contractors (o the
general public when conducting overhead line clearance work along the thousands of miles of
roads and streets in Ohio.  Finally, the decision impacls {uture claims involving third partics
seeking 1o enforce rights under a contract as an intended third party beneficiary permitting the
assertion of this claim absent proof that the performance of the promise does not satisfy a duty
owed by the promisee to the beneficiary.

For the foregoing reasons, this court should accept this maiter for review and provide
clarification on these matiers of common interest to commercial contracts written throughout this
state.

IL STATEMENT OF THE CASE AND FACTS

The fact pattern giving risc to this appeal involves an accident on June 14, 2004 when a
section of a tree broke and fell on Lisa Huff as she was jogging home with a friend on Kings
Grave Road located in Hartlord Township, Ohio. The incident occurred in the midst of a wind
event in a thunderstorm which had been designated as “severe” by the National Weather Scrvice.
The subject tree was located on private property between distribution lines owned and operated

by Ohio Edison and Kings Grave Road. The utility distribution lines ran parallel with Kings



Grave Road. While Ohio Edison owned an easement for purposes of maintaining the utility
lines, the record is undisputed that the subject tree was located outside of the utility casement.

In the furtherance of protecting the utility equipment, Ohio Edison entered into a contract
with Asplundh for purposes of obtaining overhead line vegetation clearance work in Ohio
Edison’s northcast Ohio territory.  Under the terms of the contract, Asplundh was directed to
perform all vegetation clearing work pursuant to Ohio Edison’s Vegetation Managemeni
Specifications.  The “scope of services” to be provided under the Vegetation Management
Specilications was defined as “the right-of-way shall be free of all vegetation obstructions which
interferes with the construction, operation, and repair of the electric facility.” Along the same
lines, the Vegetation Management Specifications identified the objective of the contracled
service as to “maintain reliablc and economical electric service, through effective line clearance
and satisfactory public relations.”

With respect to Ohio Edison’s distribution line adjacent to the subject tree, the Vegetation
Management Specifications established a primary vegetation clearing zone of fifiecn feet on
either side of the overhead distributic?n lines. The specifications cstablish a secondary outer
sone for trees located within fifteen and twenty feet from the center of the distribution lines.
The record in this case is undisputed that the subject tree was located within the sccondary outer
sone. Under the terms of the Vegetation Management Specifications, frees located within the
sccondary zone were to be managed so as to “mitigate obvious hazards” (o the utility facilities.
‘The specifications also provided that dead or defective trees in the distribution line clearing zone
were to be removed if they “constitule a hazard to the conductor.” 1t is important to note that

neither the Vegetation Management Specifications nor industry practice imposed a duty on



Asplundh to conduct a gencral inspection of the health of trees located within the secondary
clearing zone.

Pursuant to the overhead line clearance contract, Asplundh performed work on the Kings
Grave Road area in May of 2001, The weekly vegetation management timesheets reflect that on
May 3, 2001, three years before the incident giving rise to the claim in issue, an Asplundh crew
removed two trees at the address where the subject tree was located.  Asplundh was not
scheduled to perform any farther work in this arca for another four years. While the workshects
reflect that Asplundh performed services in the vicinity of the subject tree, il was never
established that any Asplundh personnel performed any actual work on the subject tree in 2001
or ever. In this regard, the experts retained on behalf of Lisa Hufl were unable to determine il
any of the limbs were removed from this trce when Asplundh performed work in the arca in
2001. Along the same lines, the property owner testified that while he recalled secing Asplundh
trucks in front of his house in 2001, he never saw any evidence that the Asplundh crew members
had worked on the subject tree that ultimately fell on Ms. Huff.  Finally, the record in this case
is undisputed that the subject tree did not pose a threat to any ulility equipment as the tree had a
ten degree lean away from the utility lines. The Eleventh District Court of Appeals
acknowledged this facl when it concluded “due to [the ten degree lean in the direction of Kings
Grave Road], it is undisputed that the tree was not a hazard to the power lines.” {See B1, p. 6).

As against this record, the trial court granted summary judgment to Ohio Edison and
Asplundh, finding that these partics did not have a legal duty to protect the general public on
public road from a tree which did not constitute a threat to utility equipment. The Eleventh
District Court of Appeals reversed this holding and determined that there was a genuine issue of

material fact as to whether Lisa Huff could be deemed an “intended beneficiary” to the contract



between First Energy and Asplundh. In so holding, the appellate court determined that two
contractual provisions in the contract between Ohio Edison and Asplundh created an ambiguity
in the contract. The provisions cited by the appellate court were neither cited nor relied upon by
cither party when bricfing the summary judgment before the trial court. More importantly, the
cited contractual provisions had no application to the facts at issue in this case.
The first provision was a generic safety on-the-job provision which required Asplundh
“io adequately safeguard all persons and property from injury.” The second cited provision
related to tree removal requirements for trees “located adjacent to the subtransmission and
transmission clearing zone” corridors. The utility line adjacent to the subject trce was a
distribution Hne, not a subtransmission or transmission line which carry much greater voltage.’
The court relied on these two provisions to justify the court’s conclusion that there was a genuine
issue of material fact as to whether the contract required removal of a tree “regardless of whether
it posed a danger (o utility equipment”. (Sce Bl, p. 19). Based on this holding, the court
remanded the maiter back to the trial court to determine if Lisa Huff had enforceable rights under
the contract as an intended beneficiary to the contract.
HI. PROPOSITIONS OF LAW
A. A Utility and/or its Retained Tree Service Contractor has no Duty to
Protect the General Public on Public Roadways from Trees not
Located on Utility Property or within an Utility Easement which do
not Pose a Threat to Utility Equipment.
In Hetrick v. Marion-Reserve Power Co. (1943), 140 Ohio St.3d 347, this Court
considered a utility’s responsibility for injuries which resulted from a claimant’s contact with a
utility power line running adjacent to a public road. In considering the scope of a utility’s duty

under Ohio law, this court took judicial notice of the fact that in response to the general public’s



demand for electrical services at reasonable rates, the Ohio General Assembly had granted
permission to telephone an electrical utility to construct lines along public roads “subject only o
the restriction that such installation shall not incommode the public use of the public roads.” /d.
at 351. The Herrick court took further notice of the fact that pursuant to this authority, “upon and
among almost all of the many thousands of miles of roads in Ohio are strung wires of telephone
or light companies or both,” 7d. at 352. While the Hetrick court recognized that a utility has a
duty to exercise the highest degree of care consistent with the practical operation of such
business in the construction, maintenance, and inspection of such equipment, the court
nevertheless concluded that the utility is not liable for injuries resulting from an unusual
oceurrence that cannot be fairly anticipated or foreseen and is not within the range of reasonable
probability.”

The Hetrick case undisputedly recognized a utility’s duty of care with respect to the
construction, maintenance, and inspection of utility equipment in the context of a case where a
claimant came into contact with the electrical power transmitted in the utility lines. However,
this case did not impose a duty of care on a utility company to protect the general public on
public roads from trees not located on utility property, not located within a utility easement, and
which do not pose a threat to utility equipment. In point of fact, established Ohio authority
recognizes that the mere existence of the utility’s easement of a right-of-way docs not impose a
general duly on the utility so as to maintain trees to protect the public simply because the trees
may be in close proximity with a public road. See Walker v. Dodson (May 6, 1996), Claremont

County App. No. CA 95-10-071; Estate of Durham v. Amherst (1988), 52 Ohio App.3d 106;

! A motion to have the appellate court reconsider its improper reliance on these inapplicable contractual provision
remains pending with the Eleventh District Court of Appeals.



Massir v. Dayton Power & Light Company (Sept. 21, 1992) Fayette County App. No. 91-10-21
and CA-91-10-205.

The appellate court’s decision in Durham is particularly instructive relative (o the facts of
this case. In Durham, the plaintiff was killed while driving down a road when a large tree fell
on top of his automobile. Plaintiff alleged that the City of Durham was negligent in their failure
to remove the tree based on the fact that the tree was in an area of the ¢ity’s easement which gave
the city the right to remove trees that could inferfere with elecirical lines. In rejecting this
argument, the Durham court concluded that neither statutory nor common law imposed a duty on
the city to remove a tree on private property where the city’s only interest is through an easement
for the maintenance ol utility lines. /d. at syllabus No, 1.

The holding by the court in Durham mirrors decisions from other states which have
analyzed fact patterns even more analogous to this situation.  For example, in Foelker v.
Delmarva Power & Light Co. (Dist. Maryland, 1989), 727 F.S. 991, a ten year old was killed
when climbing a tree adjacent to utility power lines. The decedent’s family alleged that a tree
service company retained by the utility to maintain vegetation clearance for a utilily’s power
lines owed a duty {o protcct the general public. In rejecting this argument, the Voelker court
held that any such duty must necessarily arisc out of the contractual relationship between the
utility and the tree scrvice provider. The court found that the sole purpose of the tree service
contract was to protect the power lines through which the utility {ransmits electricity to its
customers. The court further noted that at the time the subject tree was last {rimmed under the
contract, the tree did not pose a threat to utility property. Accordingly, the Voelker court held
that because there was no mention in the contract requiring trimming for purposes of maintaining

public safety, the claimant could not be deemed an intended beneficiary to the contract



A similar conclusion was reached by the Texas appellate court in Felts v. Bluebonnet
FElectrical Cooperative, Inc. (1998), 972 S.W. 2" 166. In Felts, a dead tree existing just outside
of utility company’s easement fell on a car as it was traveling down a public roadway. Although
the plaintiff acknowledged that the physical location of the trec was outside of the scope of the
casement, the Plaintiff nevertheless argucd that the utility company still owed a duty of
exercising reasonable care so as to not jeopardize or endanger the safety of persons legally using
the adjacent roadway. Under such a claimed duty, the Plaintiff argued that the utility was legally
obligated to remove “dangerous trees” because of the trec’s proximity to the utility company’s
casement. The Felts court declined to impose such an onerous duty on the utility.

Appellant would respectfully submit that the decision rendered by the Eleventh District
Court of Appeals is contrary to established Ohio law. If this decision is permitted to stand, it
may be cited as authority to impose liability on a utility easement owner relative to risks which
have nothing to do with the utility’s business of delivering clectrical power.  This decision
subjects a utility and a contracted tree service company to hability exposure to any tree which
happens to be situated along the “thousands of miles” of Ohio roads where utilities have strung
power lines for purposes of providing reliable electric power at reasonable rates.

B. In Order to Establish a Party’s Status as an Intended Third Party

Beneficiary in a Contract, the Claiming Party must Demonstrate that
the Promise to be Performed under the Contract Satisfies a Duty
Owed by the Promissee to the Claiming Beneficiary.

The decision rendered by the Eleventh District Court of Appeals deviatcs from a
Jongstanding line of cases which set forth the requisites of the “intent to benefil” lest necessary io
establish a parly as an intended beneficiary to a contract. In this regard, this Court has held that
in order to satisfy the “intent to benefit” fest, the claiming intended beneficiary must prove that

the performance of the promise in the contract satisfies a duty owed by the promissee [in this



case Ohio Edison] to the claiming intended beneficiary [in this case Lisa Huff]. See Hill v.
Sonitrol of Southwestern Ohio, Inc. (1988), 36 Ohio St.3d 36; Trinova v. Pilkington Bros. P.1.C.
(1994), 70 Ohio St.3d 271; Anderson v. Olmsted Util. Equip., Inc. (1991}, 60 Ohio St.3d 124.

Based on these decisions, numerous other Ohio appellate courts have concluded that a
claiming beneficiary may not be decmed an intended bencficiary under contract where there is
no evidence that the performance of the contract satisfied a duty owed by the promissce to the
claiming beneficiary. Sec Grothaus v. Warner, 2008-Ohio-5563, p. 19 (the record contained no
cvidence from which the court could conclude that performance of the contract satisfied the duty
that [the promissec] owed [the claiming beneficiary]); Nationwide Mut. Fire Ins. Co. v. Logun,
2006-Ohio-2513, p. 30 (court rejected claimant’s intended beneficiary status finding “Premier
and Logan, the promissees, owed no duty to Nationwide™); Turner v. Isecuretrac Corp., 2004-
Ohio-2234, p. 54 (the language cited by claiming intended beneficiary did not impose a duty on
the promissee to protect claiming party nor does a statutory duty exist); Brochers v. Baltes (Sept.
19, 1991), Montgomery County App. No. 12688 (Court rejected beneficiary’s claim of an
intended beneficiary under a contract, finding . . . there is simply no duty on the part of the
[promissee] to the business invitee . . 7).

In finding the existence of a genuine issue of material fact, the appellate court ignored
this long standing body of law and permitted the claimant to proceed with her clarm absent any
proof that Asplundh’s performance of the contract satisfied a duty owed by Ohio Edison to Lisa
Huff.

C. A Generic On-The-Job Safety Provision in a Contract Cannot Give

Rise to a Party’s Status as an Intended Beneficiary with Respect to an
Accident which Occurs Long after the work is Completed.

10



In reversing the trial court’s granting of summary judgment to the utility and trec scyvice
provider, the appellate court cited to a contractual provision which required Asplundh to
“adequately safeguard all persons and property from injury.” The courts reliance on this on-the-
job safety provision as a means of imposing responsibility for an event which occurred three
years after the work was performed is improper as a matter of law. In New York, Chicago & St.
Louis Rd. Co. v. The Heffner Construction Co., (1967), 9 Ohio App.2d 174, the appellatc court
reviewed a similar provision in a contract which required the contractor to “provide all
safeguards * * * and take any other needed actions * * * reasonably necessary to protect the life
and health of employees on the job and the safety of the public and fo proteci property in
connection with the performance of the work covered by the contract” Id. at 177. (Emphasis
added). A third party to the contract sought to rely on this on-the-job safety provision as a mcans
of justifying that party’s recognition as an intended beneficiary to the contract so as to impose
liability on the contracting parties for an accident which occurred offsite. The [Heffner court
rejected this argument, finding that the on-the-job safety provision did not create enforceable
third party rights with respect to an incident that did not take place during the course of the
contracted work., The court held that the cited safety provision had “application only to safety
and accident prevention on the work projcct and have no application to a collision, occurring as
here, off the work project.” /Id. at 178. Indeed, the holding in Heffher Construction was
subsequently cited approvingly by the Sixth Circuit Court of Appeals in Norfolk & Western Co.
v. United States of America, et al, (6[h Cir. 1980), 641 F.2d 1201, wherein the court referred to
such provision as intended for “on-the-job accident prevention.” Id. at 120. The Norfolk &

Western decision was subsequently cited approvingly by this Court in J£ill v. Sonitrol, supra
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when this Court formally adopted the “intent to benefit” test to establish a parly’s status as an
intended beneficiary.

The decision rendered by the underlying appellate court permits a non-party to a contract
to potentially obtain enforceable rights as an intended beneficiary based on a generic on-the-job
safety provision with respect to events which have nothing to do with the work performed under
the conlract. This holding will undoubtedly expand the Habilities of the contracting parties 1o
include parties and events never contemplated under the contract.

D. In Determining Whether a Party is an Intended Bencficiary under a

Contract, the Court must Interpret any Ambiguity in Favor of the
Contracting Parties.

In City of Painesville Employee Credit Union v. Marilyn Hietanen, 2006-0Ohio-3770, the
appellate court specifically held that in the context of determining whether a third party may be
considered an intended beneficiary to a conlact, a court is “precluded from interpreting any
ambiguity in favor of the third party and to the detriment of the contracting parties.” /d. atp. 31.
Citing to this court’s holding in Westfield Ins., Co. v. Galatis, 100 Ohio St.3d 216, the Hietfanen
court noted that a claiming third party beneficiary was not an actual party to the contract. Thus,
the claiming third parly beneficiary was not entitled to having any ambiguity in the contract
resolved in favor of that party. The Hietanen court concluded that even assuming an ambiguity
existed in the contract, the ambiguous language would have 1o be read in favor of the contracting
partics and not the claiming third party beneficiary.

The appellate court’s identification of an ambiguity in the contract between Ohio Edison

and Aslplundh ignores this authority and applies a construction favorable to a non-party to the

contracts.
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V. CONCLUSION

For all the foregoing reasons cited herein, appellant would respectfully request that this
Court accept jurisdiction of this matter and review all Propostlions of Law outhned in this
memorandum in support of jurisdiction. The holding articulated by the Eleventh District Court
of Appeals is of obvious greal and general public interest with respect to numerous contracis
governing work to be performed throughout this state. If left to stand, this decision will
potentially expose the contracting parties to the claims of third party beneficiarics for events
which occur years after the work is concluded because the contracts contain similar generic
safety provisions intended to address on-the-job safety issues. This decision also imposes
obligations on utilities and contracting tree service providers to the gencral public with respect 1o
matters wholly unrelated to the protection of utility equipment and/or the delivery of electrical
power through utility lines. Finally, the court’s holding changes the law with respect to the
requisite criteria to cstablish a party’s status as an intended bencficiary under a contract. For all
the foregoing reasons, this court should accept jurisdiction of this matter.

Respectfully submitied,
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Cliffoyd . Masch, Esq. (#0015737)

Brian D). Sullivan, Esq. (#0063536)
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IN THE COURT OF COMMON PLEAS
- GENERAL DIVISION -
TRUMBULL COUNTY, OHIO

CASE NUMBER: 2008 CV 1641

| 2008 C'V 0383
LISA G. BUFT, et al, 2008 CV 3412
PLAINTIFFS.
vs. JUDGE PETER J KONTOS
FIRSTENERGY CORP,,
DEFENDANTS. JUDGMENT ENTRY

This matter comes before the Court on the Motions for Summary Jﬁdgmént ﬁied by the
Defendants FirstEnergy, Ohio Edison, and Asplundb Tree Expert Company. The Court has
reviewed the Motions, the numerous affidavils and expert reporls, and the other relevant
evidence.

Also pending before the Court are Motions for Summary Judgment filed by Defendants
FirstEnergy, Ohio Edison, and Asplundh Tree Expert Company against the Plaintiffs w Case 08
(Y 382 (the Jackson Plaintiffs), and the Plaintiffs in Case 08 CV 3412 (the Harris Plaintiffs),
who have each filed a creditors® bill in this case seeking to attach the proceeds of this case, if
any, to a Judgment held by each of thexn.

This case involves an extremely unfortunate occurrence in Hartford Township, Ohio. For

- purposes of summary judgment, the facts before the Court are as foliows: [n June of 2004, while

walking with her friend during a thunderstorm was*nihg where winds were gusting in the arca

I

i1 from 45 to at least 50 miles per hour, the Plaintiff Lisa G. Huff, suffered terrible and permanent

injuries when a tree located at 6717 King Graves Road (the Braho property) broke approximately

| 28 feet from ground level and strack her on the road. The tree was {ocated on the Braho property

Al
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i the way it grew. Plaintiffs’ expert, Steiner, also opines that a branch was removed from the free

and 20 feet from the electrical lines owned and operated by Ohio Edison, a subsidiary of its

holding company FirstEnergy. Prior to breaking, the tree was perhaps as high as 80 feet tall and

had a lean of about 10 degrees away from said power lines and toward the road. The Plaintiffs ‘
i

assert that the condition of the trec was a hazard to the general public by virtue of the fact that it |

was leaning toward the road and/or because it was decaying. Plaintiffs’® experts opine that the

trimming of the subject tree caused the tree to iean, decay, and eventually fall. However, there i |

absolutely no credible evidence about when the tree began to lesn or if it wds leaning because of

near the point of breakage and on.th_e power line side of the treel“some decades” prior to 2004. :
Additionally, the same expert also states that this branch was “largely gtown over by the time of
the incident.” Upon deposition, Steiner admitted that e could not testify to a reasonable degree
of probability that said branch (Branch 1) was cut off versus falling off on its own. A two inch
hole in the subject tree near the scar of Branch 1, along with Branch 2, is primarily blamed by
the Plaintiffs for the tree trank’s interior decay. Conceming Branch 2, Dr. Steiner states in his
report that the “most visible” sign of struchiral weakness was the presence of an unusuaily large
cavity on the trunk at a height of 15 feet. Although this break is also‘ considered ecritical to the
free’s decay by the Plaintiffs, the Cowri notes that the tree eventuaiiy broke 13 feet higher than
this ares, at 28 feet. Gerald Braho, the properly owner, then testified that this limb (Branch 2)
broke off after Asplundh had trimmed trees In 2001, Upon deposition, Steiner once again was

unable to state to the requisite degree of certainty whether or not Rranch 2 was cut off or broke.

Thete is no evidence that Ohio Edison or its agents were at the property after 2001 until June of i
|
2004, and there is absolutely no evidence that Ohio Edison, FirstEnergy, or Asplundh were

L otherwise notitied of the subject tree’s condition at any relevant time. i.

The evidence in this matter only demonstrates that A3p1und5 Tree was at 6717 King

Graves Road once, to remove two trees in May of 2001, over three years before the tree fell, |

A2



While Asplundh Tree covered the area every four years fos Ohjo Edison, May of 2001 is the only

. standard.” Hetrick v. Marion-Reserve Power Co. (1943), 141 Ohio St. 347, paragraph two of the

recorded instance of their presence on said property. There is no evidence that Asplundh or Ohio

Edison actually removed any branches from the subject tree, or actually inspected this tree, but |

rather the Plaintiffs assert that either they did or they should have. However, upon deposition,
Dr. Steiner, the Plaintiffs’ expert, could not state when exactly the tree became a hazard. Depos,

of Steiner 155-56.

{iability for nepligence is predicated upon injury caused by the failure to discharge a

duty owed to the injured party. Wills v. Frank Hoover Supply (1986}, 26 Ohio 3t.3d 186, 188.

A power company erecting and maintaining equipment, including poles and wires for the
purpose of transmitting and distributing electrical current, is bound to exercise the highest degree
of care consistent with the practical operation of such business in the construction, maintenance

and inspection of such equipment and is responsible for any conduct falling short of that

syllabus; Otte v. Dayton Power & Light Co. (1988}, 37 Ohio St.3d 33, 38, “Such company is not
liable to one injured as the result of some unusval oceurrence that cannot fairly be anticipated or

foreseen and is noi within the range of reasonable probability.” Hetrick, 141 Ohio St. 347,

paragraph three of the syllabus.

In Parke v. Ohio Edison. Inc. (November 18, 20035), 2005 WL 3096914, the Eleventh
District Cowrt of Appeals stated that Ohio Edison owes a duty to maintein its lines, conductors

and other equipment in such a way that those who rightfully come into contact with such

equipment will not be harmed. Id. at §11. In Parke, the Eleventh District further refuted !

appellant’s position that Ohio Bdison's duty is that it is “responsible for ensuring that no trees,

i whether healthy or not, exist in such proximity to its lines that the possibility of contact exists.”

" However, the Eleventh District clearly declined to side with such a position and staled thal :

appellant’s position was “clearly excessive and unreasonable.” As the Eleventh District opined,
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“there i1s a duty to prune trees that are growing into electrical lines and there is a duty to remove
those trees that pose a danger of falling into Hnes.” Id, at §17.

In this case, the Plaintiffs have failed to show that any of the moving Defendants were on
actual or constructive notice of the interior decay of the tree at any time. Rather, the Plaintiffs
primarily assert that a two inch hole that was observed after the accident was evidence of decay
28 feet above the ground, and should have been noticed by Asplundh Tree sorse three years

earlier when they were removing 2 other trees from the property. Plaintiffs assert this, even

though the tree was {eaning in the opposite direction, twenty fest away from power lines, with no

limbs anywhere near said power lines.

The Court agrees with FirstBnergy and Ohlo Edison that they did not have actual or
construetive notice of any defects in this tree located on someone else’s property. The Court
further finds as a matter of law that a ten degree lean standard for automatic removal of frees,

especially in rural areas like this one, would create an unrealistic and impossible duty upon this

and all wtility companies. The Court further finds that the trimming of limubs away from power

lines under the FirstBnergy/Ohio Edison policy is in. the best interest of the public and in
furtherance of Ohlo Hdison’s sfated duty under Parke. The Court agrees that Ohjo Edison’s
status as an easement holder makes it especially less responsible for trees that do not interfere
with its lines than the actual homeowner. "I'he standard of care and the duty that the Plaintiffs
agk this Court to impose would require Ohio Edison and other like utilities to inspect all trees
that'they do not own within range of their power lines, whether interfering with said lines or not.

As to Asplundh, the Court agrees that Asplundh’s duty arose by virtue of contract only

with Ohio Edison. Under said contract, the Court finds that Asplundh performed its obligations,

The Court also agrees that the Plaintiffs are not third party beneficiaries under Asplundh’s |

contract with Ohio Edison. However, assuming that the Court did not find in favor of Asplundh,

the Court would still obviate FirstEnergy and Ohio RBdison of lability in this case because of the
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independent contracior.stiabds of Asplundh, and the complete lack of any evidence that either i
! FirstEnergy or Ohio Edison had any notice whatsoever that the interior of one tree on a Tural |
township road was decaying. As the Eleventh District Court of Appeals staied in Parke, Ohio

: Edison's duty to remove the tree does not arise unless Ohio Edison could have reasonabty

anticipated the result herein. “[There is no duty to guard when there is no danger reasenably to

be apprehended.” Hetrick, 141 Ohio St. at 359

Under the above-mentioned circumstances, when the conditions randomly aligned in
such a way that an individual walked by & tree during a thunderstorm warning, and where the !
winds blew with unpredictable force or direction, no party is responsible for the dive
consequences of this unfortunate conflation of events, Mother Nature ts not now, nor in the past
been held to be legally responsible for the consequences of her actions.

For purposes of this ruling, the Court considered the Plaintiffs’ experts testimony, over
the Defendants’ objections. In this case, the Court finds that the moving Defendants herein,
FirstErergy, Ohio Edisor, and Asplundhi Tree Expert Company, are all éutitled to Judgment as a
matter of law because they did not owe & duty to the Plaintiffs in this extremely unfortunate set
of events. The Court finds that reasonable minds can come 0 but one conc}nsion; and that after
construing the evidence in a light most favorable to the Plaigtiffs, the Court must award
Summary Judgment in faver of the moving Defendants FirstEnergy, Ohio Bdison, and Asplundh
Tree Expert Company.

Because the Court has awarded Summary Judgment to the Defendants, and for tss

: reason only, the Court also GRANTS the Motions for Summary Judgment. {lled by Defendants

FirstEnergy, Ohio Edison, and Asplundh Tree Expert Company against the Plaintiffs in Case 08 !

CV 382 (the Jackson Plaintif'fs), and the Plaintiffs in Case 08 CV 3412 (the Harris Plainti{fs) on

the requisiie creditors bills.

A5



i

Case concluded. Costs of Case 08CV1641 to Plaintiffs. Costs of 08 CV 3412 to the
' Hards Plaintiffs. Costs of 08 CV 382 to the Jackson Plaintiffs.

This i a final appealable order and there i3 no just cause for delay.

DatexJuly 15, 2009

S S Y s
S £ "

PETER J KONTOS2Z

JUDGE

. TO THE CLERK OF COURTS:

YOU ARE ORDERED TO SERVE COFPIES OF THIS JUDGMENT
ON ALL COUNSEL OF RECORS OR UPON THE PARTIES
WHO ARE UNREPRESENTED FORTHWITH

BY GRDINARY MAIL.

/7 JUDGE PETER J KONTOS
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COURT CF APPEALS
THE COURT OF APPEALS MAR 3 1 2010
TRUMBULL G
ELEVENTH APPELLATE DISTRICT ~ FAREN fNFAMTE!?ﬁ%ESS;HK

TRUMBULL COUNTY, GHIO

LISA G. HUFF, et al., : OPINION

Plaintiffs-Appeliants,
CASE NO. 2009-T-0080
- VS -
FIRST ENERGY CORPORATION, et al,

Defendants-Appeliees.

Civil Appeal from the Trumbull Gounty Court of Common Pleas, Case No. 2008 CV
1641.

Judgment: Affirmed in part, raversad in part, and remanded,

.

Michael D. Harlan, Susan G. Maruca, and David J. Betras, Befras, Maruca, Kopp,
Harshmanh & Bernard, L.L.C., 8630 Seville Drive, #1, P.O. Box 120, Canfield, OH
44406-0129 (For Plaintiffs-Appetlants).

Johri T, Delfick, Harrington, Hoppe & Mitchell, LTD., 1200 Sky Bank Building, 26
Market Street, Youngstown, OH 44503 (For Appeliees, First Enargy Corporation and
Ohio Edison). -

Clifford C. Masch and Brian D. Sullivan, Reminger & Reminger GO., [..&P.A, 1400

Midland Building, 101 Prospect Avenue, West, Cleveland, OH 44115-1093 (For
Appeliee, Asplundh Tree Expert Company).

CYNTHIA WESTCOTT RICE, J.

{41} This appeal comes to us from a summary judgment issued by the
Trumbull County Court of Common Pleas %ﬁ favor of appelless FirstEnergy Coz‘poratipn
(‘FirstEnergy”, Ohlo £dison Company (;‘Ohio Edison™, and Asplundh Tree Exped

Company {(“Asphindh”). Appellants Lisa, Reggie, Samantha, and Faith Huff allege
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material issues of fact remain to be litigated and therefore the trial court erred in
awarding summary judgment in appelless’ favor. For the reasons discussed below, the
trial court's judgment is affirmed in part, reversed in pari, and remanded.

921 On June 54, 2004, at approximately 7:00 p.m., appeliant Lisa Huff, and
ner friend, Wendy Kowalski, took an evening walk on the roadway of King Graves Road,
a rural road in Fowler Township, Trumbull County, Ohio. The women began from
Wendy's home and traveled west on the roadway. Wendy testified that, even though
the weather was beautiful prior to beginning the walk, she was aware that a severe
thunderstorm watch had been issued for the area.

{431 After walking for a pericd of time, the skies became cloudy and it began to
sprinkte.  The women decided to furn around when the wind became “very strong.”
Wendy testified:

{44y the wind got fierce enough for us to look at one another hacause i
was - - it was joud, and actually it was, 1 should say just ke a quick, loud wind. It wasn't
fike it was just a fittle bit windy. And fLisa] looked at me and she said, you want o start
jogging? And | said, yes.”

5y While jogging, Wendy and Lisa approach@d' the property of Gerald and
Michelina Braho, The property was located on the notth side of King Graves Road,
Near the southwest corner of the Brahos' property stood a large, ofd, sugar maple free.
As the women passed the Braho property, the mapie snapped and struck Lisa rendering
her unconscious. Somehow, Wendy escaped unharmed and left the scene 10 get help.

Emergency crews arrived and Lisa was eventualy hospitatized with multiple severe

injuries.
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€6} On June 5, 2008, appeliants filed a complaint sounding in negligence in
the Trumnbull County Court of Common Pleas. The complaint asserted ciaims against
the appellees FirstEnergy, Ohio Edison, and Aspiundn. Appellants aiso gsserted claims
against Gerald and Micheling Braho as welt as Hartford Township. In the course of the
underlying litigation, MHartford Township was dismissed. Further, appehants
subsequently reached a seftiement with the Brahos and dismissed them from the
action. The remaining defendants flled motions for surmmary judgment which appellanis
duly opposed,

(g3 A summéry of the salient evidence is as follows, Ohio Edison owns the
slectical distribution lines which travel in an eastiwest direction along King Graves
Road. FirstEnergy, a holding company and primary shareholder of Ohio Edison,
developed a series of apecifications controling the manner in which its subsidiary
gompahies would manage vegelation (a term encompassing both frees and brush) for
nurposes of electrical line clearance. Ohie Edison utilized the specifications
promulgated by FirstEnergy in its control of vegetation surrounding its electrical fines.

{583 Ohiﬁ Edison possessed a prescriptive easement over the property
surrounding the poles and iines which traveled parallel to King Graves Road. The
easement allowed Ohio Edison to control the vegetation near the alectricat lines. To
~ meet its maintenance obligations in ihis area, Ohio Edison entered inta a contract with
appellee  Asplundh, The contract was effective between January 1, 2001 and
Pecember 31, 2004. The contract incorporated the specifications established by

EirstEnergy and the agresment expressly required Asplundi to adhere fo the
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specifications i its management and ma%ﬁ’iename of the vegetation surrounding Ohio
Edison’s electrical distribution fines.

{6} In addition to the guidelines set forth in the specifications, Douglas
S-haﬁer, manager for forestry services for Ohlo Edison, testified Ohio Edisen oversaw
Aspiundl's work through employses designated as “field specialists.“ Shaffer stated
that field specialists "work with ™ the tree contrastors that we have on the property (o
e ooe e that we'te staying on cycle, we're gsiting the adequate clearance that we
need *** around the electrical lines ™" According to Shaffer, field specialists wil
éccasienai}y work on site with the contracior and other times thay review the work
subsequent to the coniractor's completion,

{10y Further, Michael Carrier, Asplundh’s supervisor of crews in nofheasiem
Ohio, testified that Asplundi workers were required to clear vegetafion in the area and
manner prescribed by the specifications; howsver, he indicated that Asplundh workers
had the -discretion o determine whether general brush (non-tree vegetation) was a
threat pursuant to the specifications. With respect to trees, Carrier testified Asplundh
workers had the discretion fo remove any free under 30 inches in diameter at four and
one-half feet frcrﬁ the ground if it presented a threat. Any tree over 30 inches in
diameter at four and one-half feet from the ground, hlowevar, required consultation and
. approval from a forestry technician employed by either Firstlznergy or Ohio Edison.l The
subject tree in this case was 48 inches in diamster at four and one-half feet from the
ground, however, nathing in the record indicates it was considered for removal.

{411} Although the specification manual covers & wide array of policies and

procedures to which a contractor must adhere, the following specific provisions are
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relevant fo this case. With respact to safety precautions, the manual astablishes a
broad standard of care that a contracter must meet. Aside from *uiilizing proper safe_ty
appliances” 'I.ﬂ gompleting work orders, Asplundh was required to “*** plan and conduct
the work to adequately safeguard alt persons and property from injury.”

{912} With respect fo work detall, the specifications establish what is designated
45 & "diskibution clearing zone.” In non-rnaintained lawns, the distribution clearing zone
s “= 45" (fiftean feet) on either side of the pole line.” The manual states thal
"[e}rﬁphaé‘is is to be placed on controlling all incompatible vegetation within this clearing
sone.” Also under the rubric of “distribution clearing zone,” the manual defines an
“inspection zone" as “the area between 15 (fifteen feet) and 20" (twenty feet) from the
pole line """ ‘Acc:m'ding fo Douglas Shaffer, an inspection zone is "the area *** that
Ohio Edison] would like to keep % oiear of vegetation as [much as} we possibly can."
The tree in this case was approximately 20 feet from the pole line and therefore fell
within the designated iﬁspection Zone.

@3y With respect o problematic vegetation, “priority trees” are those “located
~adjacent to the clearing zone corridor that are either dead, diseased, declining, severely
leaning or significantly encroaching the cleariﬁg zohe.” “‘Incompatible vegetation” is
defined as “all vegetation that will grow tall enough to intetfere with overhead electic
facilities.” Furthermore, under the heading, "tirees that are expected to be removed
=+ tha gpecifications provide:

{g14} "Dead or defective which constitute a hazard to the conductor.

{915} “Trees that have fast growth rates or frees that cannot be pruned for

effective condugctor clearance.
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{16} "Immature trees, generally classified as brush.

§17 “Trees that are overhanging th.e primary conductors and are unhealthy or
structurally weak.

(18} “All priority trees localed adjacent to fhe subtransmission and transmission
clearing zone corridor that are leaning towards the conductors, are diseésed, or are
significantly encroaching the clearing zone corridor.

({419} "All incompatible trees that are located within the clearing zone corridor”

{20y With these provisions in mind, Asplundh performed work on the King
Graves Road corridor in the area of the Braho residence on May 3, 2001, On that date,
two lrees were removed from the area encompassing the Braho property. However,
there was no evidence Indicating the subject iree was pruned or otherwise inspected on
that date. On the day the tree fell, it broke approximately 28 feet up from the ground.
As indicated above, it was within the inspection zone as defined by the specifications;
however, the tres had a 10 degree lean in the direction of King Graves Road. Due to
this lean, it 1s undisputed that the tree was not a hazard fo the power lines, However,
according to Dr. Kim Steiner, a ceriified forester and appeilants’ expert witness, the
previous removal of branches on the north-side of the tree (the side facing the lines)
created a srown that was unbalanced toward the road which likely caused the frunk fo
lean. | |

{421} In relation o he subject tree's condition, Dr. Steiner testified, on the date
the tree foll, it suffered from extensive internal trunk deoay, particularly at the point of
failure. In his analysis, the decay extended vertically through the trunk from at jeast 30

feet above ground to as low as 8 feet above ground creating a “decay pillar® of
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approximately 22 feet. Due to the decay, Dr. Steiner asserfed that trunk had an
estimated strength loss of 65% at the point of fracture in 2004.

{422} Dr, Steiner opined that this decay was a function of several "wounds” the
tree suffered over muliiple decades. The wounds were a result of branches either
breaking off from the main trunk or human removal due to timming. Regardless of the
manner in which the wounds originated, he testified all injuries likely existed prior {o May
of 2001 and would have been readily observable through vieual inspection. In
particuiar, in his final report, Dr. Stelner cited the following external signs of decay:

{923} “a small, mostly callused-over knot (from Branch 1) on the north or
northwest side of the tree and -at the point of failure on June 14, 2004,

{424} “a hollow, 10-inch branch cavity on tha south side of the free at a height of
30 fest, where Branch 2, was removed some ysars ago,

(@25} "a hollow, 34-by 28-inch branch cavity on the southeast side of the tree at
a height 15 feet, where Branch 3 broke off some years age (but before 2004), and

{526} ‘two dead branch scars, one (Branch 4) that is 7 Inches in diameter and
located about 4 fest directly above Branch 3, and one (Branch 5) that is 10 inches In
diameter and 8 feet above ground on the south side of the ree. Neither of these- is
hollow but both exhibit signs of advanced decay and suggest the presence of decay

within the trunk."*

1. Gerald Braho, the owner of the property on which the subject tree stood, testlfied that "a few years
prior to June of 2004" a farge fimb foll fram the tree. That limb was approximately 15 feet from (he ground
and |aft @ noticeable “socket” in the trunk, He did not specifically state that limb was the cause of the
cavity identified by Dr. Steiner. Nor did Braho specificalty testify the fimb fell after May of 2001,

7
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{427 According fo Dr. Stainer, the extensive internal decay, in conjunction with
the 10 degree lean and the lopsided crown caused the subject tree to faif and fall on
Li=a.

{428} Notwithstanding: Dr. Steiner's testimony, appellees mutually argued they
did not owe‘Lisa, as a member of the generat public, a duty of care. They argued that
the existence of any duty under such circumstances is based upon the foresesability of
an injury. Because appellants were unable to demonstrate that appeliees had notive ¢f
a patent defect in the tree, they could not have foreseen the injury suffered by Lisa.
Appellees additionally argued that the contract between Ohio Edison and Asplundh did
hot give Lisa, as a member of the public, any enforceable rights. Rather, the contrast
merely contemplated the pruning and removal of vegetation so it wouié not encroach
upen or comprornise Ohio Edison’s power lines. Because the subject free was leani.ng
away %rc}m and thus represented no threat fo the power fines, they were under no
obligation fo inspect, let alone remave, the free. Finally, FirstEnergy and Ohio Edison
asserted that imposing a duty in this case would reguiire utility companies to ensure that
no trees exist, healthy or not, within contact range of electrical lnes. Appelless argued
such a burden would be overly fime consuming and cost-prohibitive.

{29} On July 15, 2008, the frial court granted summary judgment in favor of
each appelies. in support, the court observed FirstEnergy and Chic Edison

{g30% "*** did not have actual or constiuctive notice of any defects in this tree
located on someons &lse's property.- The Court further finds as a matter of law that a

ten degree lean standard for automatic ramoval of trees, especially in rural areas iike
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this one, would create an unrealistic and impossible duty upon this and aft utility
companias. **"

{313 “As to Asplundh, the Court agrees thai Asplundh's duty arose by virtue of
contract only with Ohio Edison.  Under saict confract, the Court finds that Asplundh
periormed its obligations, The Court also agrées that the Plainliffs are not third party
beneficiaries under Asplundi's contract with Ohio Edison. However, assuming that he
Gourt did not find in favor of Asplundh, the Court would still obviate [sic] FirstEnergy and
Ohio Edison of fiability in this case because of the independent contractor status of
Asplundh‘, and the complete lack of evidence that either FirstEnergy or Chio Edison had
any notice whatsoever that ihe interior of one tree on a rural township road was
decaying. -

{432} The trial court also cited this court's holding in Parke V. Ohio Fdison, he.,
11th Dist. No. 2004-T-0144, 2005-Ohio-6153, for the proposition that imposing a duty
on Ohio Edison to ensure that all trees within its inspection zone were sound would be
unreasonable and too onerous a burden for a utility company to reasonably shoulder,
In the trial court’s view, a utility company meraly has a duty to prune trees growing into
distribution fines and a duty {o remove those trees that pose a danger fo those fines.
RBecause neither of these conditions were present in this case, the trial court concluded
Chio Edison did not breach its standard of care.

{9333 In light of these conclusions, the trial court ruted the defendants owed Nno

duty of care to Lisa. Rather, in the trial couri's apalysis, each defendant met ifs

obligations under the law. Tharefore, the court determined there were no genuing
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issues of material fact fo be litigated and, as a result, each defendant was entitied o
judgment as a mater of faw on appeliants’ claims.

(€34} On August 12, 2000, appeliants fied a timely appeal of the foregoing
judgment and have assigned two errors for our consideration. Before addrassing the
arguments, a brief review of the law relating to sumgnary judgment is appropriate.

{9353 Sumnmary judgment is a procedural tool that terminates litigation and
therefore should be awarded with great caution. Davis v. Lobpco Industrizs, Inc.
(1993}, 668 Ohio St. 3d 84, 66, 1993-Dhio-195. Keeping this in mind, an award of
summary judgment s proper where (1) thers is no genuine issue of material fact
remaining to be litigated; (2) the movant is entitled to judgment as a matter of taw; and
(3) it appears from the evidance that reasonable minds can come to but one conciusion,
and viewing ﬁj@ evidence in favor of the non-movant, that conclusion favors the moving
varly, Civ.R. 56(C); see, also, Temple v. Wean Unifed, nc. (1977), 50 Ohio St.2d 317,
327.

{4361 Upon filing a motion pursuant to Civ.R. 56, the movant has the initial
purden of providing the irial court @ hasis for the motion and is required to identily
portions of the record demenstrating the absence of genuine issues of material fact
pertaining to the non-movant's cause of acton. Dresher v, Burt, 75 Chio $t.3d 280,
293, 1996-0hio-107. If the movant mests its prima facie burden, the burden then shifis
to the non-movant to set forth specific facts that would establish a genuine issue for
wial Id. With respect to evidential quality, the movant cannot discharge its initial burden
under Civ.R. 56 simply by making a biank asserffon that the non-movant has ne

avidence to prove its case, but must be able o specifically point fo some gvidence of

10
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the type listed in Civ.R. 88(C). Dresher, supra. Similarly, the non-movant may not rest
on conclusory allegations or denials coniained in the pleadings, rather, he or she must
submit evidentiary material sufficient to create a genuine dispute over material facts at
issue. Civ.R. B8(E); see, also, Dresher, supra.

{437} In ruling on a motion for summary judgrment, a trial court may r-zot weigh
the proof or choose among reasonable inferences. Dupler v. Mansfield Journal Co.
(19809, 64 Ohio St. 2d 1186, 121. To the contrary, all “[d]oubts must be resolved in favor
of the non-rnoving party.” Murphy v. Reyneidsburg, 85 Ohio St.3d 366, 358, 1292-Chio-
95. Moreaver, arguments pertaining to evidential credibility and persuasiveness are not
fodder for consideration in the summary judgment exercise. in effect, a tial court is
hound to overrule a motion where conflicting eviden.ce axists and alternative reasonable
inferences can be drawn therefrom. See Pigrson v. Norfollk Southern Corp., 11th Dist. .
No. 2002-A-0061, 2003-Ohio-6682.

(438} A reviewing court must adhere {0 the same standard employed by the trial
court. In the argot of appellate law, we review an sward of summary judgment de novo.
See, e.g., Grafton v. Ohio Edison Co. 77 Ohlo St.3d 102, 105, 1996-0hio-336. That is,
an appellate court considers the entire record anew and accords the irial cowrts
determination on summary judgment no deference. Brown v. Cly. Commrs. (1683), 87
Ohio App.3d 704, 711, If, upon review, there is a sufficient disagreement on a material
issue of fact such that the case cannot be resclved as a matter of law, an award cﬁ
~surnmary judgment must be reversed and he cause submitted fo a jury. As fo
materiality, the substantive faw will identify which facts are material. Only disputas over

facte that might affect the outcome of the suit under the governing law will properly

11
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precluds the entry of summary judgment.” Anderson v. Liberty Lobby, Ine. (1988), 477
U.S. 242, 248,

€39} With the foregoing in mind, appellants' assigned errors are related and
shall be addressed together for convenience. They provide:

(440} “[1.] It was an error of law and an abuse of the trial court's discretion io
weigh the evidence and find that the tree’s hazardous condition was undatectable and
appellees did not have reasonable apprehension of its danget,

9411 “[2] The trial court committed an esror of law and abused its discretion in
finding that appellees had no duty, when the evidence presented in a light most
tavorable to appeliants clearly demonstrates that the hazardous condition of the tree
" and resulting grave injury to Lisa Huff were reasonably apprehended.”

{42} Initially, as pointed ouf above, we review an award of summary judgment
using non-deferential de novo standard, not the more restrictive standard of an abuse of
discrefion. That said, we shall first discuss the legal issue of whether appellees,
individually or collectively, owed Lisa a duty of care.

{§43) A complaint sounding In negligence must allege facts sufﬁéi@fﬁ to show
ihe existence of a duty, a breach of that duty by the defendant, and injury to the plainiff
which was proximately caused by the defendant's breach. See, e.q., Jeffers v. Olexo
(1989), 43 Ohio St.2d 140, 142. In negtigence cases, the thraeshhold guestion toward
establiching a “genuine issue for tital” and surviving summary judgment is whether a
defendant owed the plaintiff a duty of care, Baker v, Fowlers Mill Inn & Tavern, tith
Dist. No. 2007-G-2753, 2007-Ohio-4868, at 15. Generally, the existence of a duty is

dependent upon the foreseeability of the injury sustained. See, &.4., Menifee v. Chio

12
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Welding Products, Inc. (1884), 15 Ohio 8t.3d 75, 77, Thé sourt in Menifee set forth the
following test for foreseeability. “whether a reasonably prudent person would have
anticipated that an injury was likely 1o result from the performance or nonperformance of
an act.” td. at 77,

{944} First, we shall address the award of summary judgment as it pertains to
FirstEnergy. The evidence indécates.that FirstEnergy Is a holding company that is the
primary shareholder of Ohio Edison, Roth companies exist independent of one another
and conduct business separately from each another. Htis undisputed that FirstEnergy
oreated the specifications used by Ohio Edison in its vegetation clearance practices.
However, there is nothing in the record that indicates FirstEnergy, as merely a holding
company which owns Ohio Edison, exercised any control over the day-to-day
vegetation clearance practices of Ohio Edison or supervised such activities in any way.

(445) In North v. Higbee Co. (1936), 131 Ohio 8. 507, the Supreme Court of
Ohio observed:

{946} "It is familiar law in ai jurisctictions in this country that ownership of stobk
alone wilf not render the parent corporation liable. This is but a statement of the
fndamental rufe that stockholders are not liable for the corporate obtigations. The
result is the same whether the parent company owns all the stock, or all except
directors’ qualifying shares or a small amount in outside hands.” 1d. at 512, "Parent and
Subsidiary Corporations,” {1931), Poweil, p. 10.

{947) Further, where all the tegal requirements of the subsidiary a8 a separals
corporation are scrupulously ohserved and the parent corporation’s confrol of the

subsidiary Is limited to its ownership of stock, the parent corporation witl not be held
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liabie for the subsidiary’s obligations. North, supra. Rather, "** the corporate entity wil
be disregarded and the individual shareholder or parent corporation held liable only
where there is proof that the corporation was formed for tha purpose of perpetualing a
fraud, aﬁd that domination by the parent corporation [shareholder] over its subsidiary
lcorporation] was exercised in such manner as to defraud [a] complainant.” LeRoux's
Bityle Supper Club v. Ma (1991}, 77 Ohio App.5d 417, 420-421, guoting North, supra,
at gyllabus. -

{948} Here, Ohio Edison was not created or formed hy FirstEnergy. Maorsover,
there is no indication Firstiznergy obtained its controlling interest in Ohio Edison io
defraud or engage in any other malfeasances. Even though FirstEnergy promulgated
the speoiﬁcéﬂons used by Ohio Edison, there is nothing in the record indicating
FirstEnergy supesvised Ohio Edison’s implementation of the specifications or had any
say in who Ohio Edison contracted with fo conduct ifs vegetation-maintenance work. In
light of these considerations, we hold FirstEnergy owed no duty of care fo Lisa. Thus,
the trial court properly granted summary judgment in its favor.

{549y Appellants’ assignments of error are therefore overruied as they pertain.to
FirstEnergy.

{4503 We shall next address thé wial court's decision concluding neither Ohic
Edison nor Asplundh owed Lisa a duty of care. In its decision, the trial court determined
these appellees met their obligations under their contract and, in any event, no
defendant could have been expecied o apprehend the danger the tree posed, In their
respective appellate briefs, Ohio Edison and Asplundh scho these points, arguing they

cannot be held "** fiable to one injured as the result of some unusual occurrence that
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catnot faidy be anticipated or foreseen and is not within the range of reasonable
probabllity.” Helrick v. Marion-—-Reserve Power Co. (1943), 141 Ohio St. 347, paragraph
three of the syllabus. They submit that their mission, as set forth in their contract, was
to keep troublesome vegetation frori interfering with electrical distribution fines. In Tight
of this objective, they argue, their legal obligation was limited to prﬁning trees that are
growing into electrical lines and removing trees thai posed a danger of falling into the
ines. See Parke, supra, at f17. Because it is undisputed that the subject tree was not
4 hazard to these lines, Ohic Edison and Asplundh maintain they nad no obligation to
inspect, prung, or {eMoOve the tree and therefore owed Lisa ho duty of care. Given the
evidence submitied during the motion  exercise, We believe Oﬁio Edison's and
Asplundh's construction of their legal obligations is far toc narrow.

{451} We shall begin by poiniing out that this matier is distinguishable from our
holding in Parke. In fhat case, a homeowner hired the decedent o cul down a dying
free. In the prooesé, a branch hit an elecirical wire which caused the decedent’s
slectrocution, This court neld that summary judgment was properly granted because
the appsilants failed to establish a duty on the part of the ugifity cornpany toward the
decedent. Without notice or apprehension of a danger, this court reasoned the ufility
company was under no duty to guard against it. Id. at §117. The evidence incicated that
the tree appeared healthy and the utility companty regularly inspected the lings. Quoting
the Supreme Court in Hatrick, supra, at 369, this court ynderscored: “There is no duty

to guard when there is no danger reasonably to be apprehended.”  Parke, supra, ai

114,
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{452} In Parke, this court determined the utility company had no notice that the
tree was dying nor was it in danger of contacting its power lines. Without soime notice
or apprehension of the danger, this court held the utility company had no duty to guard
against it, 1d. at §17. The duty analysis in this case, however, does not turn on the
foresesability of the danger which caused Lisa's injury. Rather, it tums on the language
of the contract into which Ohio Edison and Aspiundh entered.

{%‘3}‘ I Hitl v. Sonitrol of Southwestern Ohio, Inc. (1988}, 30 Ghio $t.3d 36, the
Supreme Court of Ohic adopted Section 302 of the Restatement of the Law 2d,
Contracts regarding third-party beneficiaries to a contract. In particular, that seclion
distinguishes between an “incidental” and an “intended” beneficiary to a contract. If a
pary is an intended heneficiary to a coniract, the promiser and promisee owe that party
a d'u’sy pursuant to the contract into which they enterad.  To determine whether an
individual is an intended or merely an incidental beneficiary to @ gontract, the Court
adopted the “intent to benefit test,” which provides:

{g543 "Under this analysis, if the promisee " intends tiwat a third party should
benefit from tﬁ,e contract, then that third party is an “intended beneficiary” who has
enforceable rights under’ the contract, If the promisee has no intent 1o henefit a third
party, then any third-party beneficiary to the contract is  merely an
“ncidental beneficiary,” who has no enforceable rights under the contract.

{55} "= [Tlhe mere conferring of some benefit on the supposed beneficiary by
the performance of a particular promise In a contract [is] insufficient; rather, the

performance of that promise rnust also satisfy a duty owed hy the promisee fo the

19
B16



‘beneficiary.”  Hil, supra, 40, quoting Norfolk & Westem Co. v. United States (C.A. 6,
1080), 641 F.2d 1201, 1208.

{456} In applying the foregoing test, the Supreme Court in Hill determined thal
an employee for a commercial establishment was merely an incidemtal beneficiary fo a
contract between the establishment and a security alarm company, The facts and
app!icatioﬁ of thé Jaw in Hill are helpful in guiding our analysis of the instant matler. In
Hill, the plaintifis, an employae of a bookstore and her husband, were accosted by an
intruder in the store afler the establishment was closed for the ‘day. They filed a
complaint for negligence against the alarm company for the physical and emotional
injuries they allegedly suffered.  In concluding the plaintiffs were not intended
heneficlaries to the security contract between the bookstore and the company, the Court
obssrved: “[ijhe clear terms of the contract indicate that the contract was entered info
for the protection of property, not people.” Id. The court further underscered that the
sysiem in question was designed to become operative only afier the establishment was
vacated by employess. Therefore, the Court held that the employee was merely an
incidental beneficiary to the contract betwesn the bookstore and the security alarm
company.

(57} With this in mind, the issue becomes whether Lisa was owed a duty of
care as an intended third-party beneficiary pursuant to the contract signed by Ohio
Edison and Asplundh, Upon careful consideration of the contract and application of the
“intent to benefit’ test delineated in Hill, there Is a gendine issue of matérial fact as o
whether Lisa was an intended benaficiary with enforceable rights or merely an incidental

beneficiary to whom appellees owed no duty.
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{58} As discussed above, the specifications established by FirstEnergy were
utilized by Ohio Edison In lfs electrical maintenance practices, The specifications were
expressly ncorporated info the “Overhead Line Clearance” contract into which Ohio
Edison entered with Asplundh.  The spedifications pro‘vide elaborate detfails and
guidelines on how a confractor must execute its work orders. Moreover, and most
significantly, under the rubric of “SAFETY PRECAUTIONS AND PROTECTICN TO
PROPERTY,” the specifications provide:

{459} “The Contractor shall plan and conduct the work fo adequately safeguard
all persons and property from injury.”

{460} On one hand, this provision indicates that the confractor must safeguard
all persons from injury while in the act of planning and conducting its work, ie.,
sufficiently safeguarding all persons in the particular area the work is ocourring while
that work is occurring.  Under this construction, Lisa would be a mere incidental
benaficiary with no enforceable rights because, white the tree was within the inspection
zone, her injury occurred three years after work was completed on the King Graves
_corridor,

{61} An equally plausible reading, however, would require a contractor, in
meeting its obligations under the contract, to plan and conduct its work so that sl
persons, regardless of when the work was done, are adequately safeguarded from
injury. Under this construction, Lisa would be an intended bensficiary entitlad to a duty
of care 10 have adequate assurance that this tree, located in the inspection zone, did
not cause her injury due fo a failure to meet specific obligations set forth under the

contract.  As pointed out above, under the category of "Tree Removal" the
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specifications indicate that “[afil priority trees located adjacent to the subtransmission
and transmission clearing zone coridor that are leaning towards the conductors, are
diseased, or are significantly encroaching the clearing zone corridor” This directive,
phrased in the disjunctive, indicates any diseased priority free is expected to be
removed. Thus, pursuant to the specifications, removing the tree would be expected
regardless of where it leaned if, after inspection, It was deemed diseased.

{962} Because the confractor's safety bbligations set forth under the contract are
ambiguous, there is a genuine issue of materal fact regarding whether Lisa has
enforceable rights under the contract as an intended third-party beneficiary. if Lisa is an
intended beneficiary under the contract, Aspiundh owed hear a duty of care. Further,
even though Asplundh was the contractor, the evidence indicates Chio &dison oversaw
and directed Asplundh's work through its field specialists. However, we do not know the
precise extent of this oversight and direction. Accordingly, iIf Lisa is an intended
beneficiary, there is also a material issue of fact as to whether Ohio {idison owed her g
duty of care under the contract pursuant to the controb it sxercised over Asplundh
through its fisld specialists,

{963} Accordingly, as they relate o appelless Ohio Eldison and Asplundh,
appellant's assigned errors are sustained.

{464} Because there is no evidence indicating FirstEnergy owed Lisa a duly,
appellants’ two assignments of error are overruled as they pertain fo Firstlznergy.
However, because we hold there is a genuihe issue of material fact as to whether Lisa
was an intended third-party beneficiary and therefore owed a duty of care by appelisss

Ohio Edison and Asplundh, appellants’ assigned errors are sustained as they relate o
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these appellees. In light of these conclusions, it is the Judgment and order of this court
that the Judgment entry of the Trumbull County Court of Common Pleas is affirmed in
part, reversed in part, and remanded for further proceedings consistent with the analysis

sel forth in this opinion,

MARY JANE TRAPP, B.J.,
COLLEEN MARY O'TOOLE, J.,

CONCur.
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STATE OF CHIO } IN THE COURT OF APPEALS
)88,
COUNTY OF TRUMBULL ) ELEVENTH DISTRICT
LISA G, HUFF, et al,
Plaintiffs-Appeliants,

JUDGMENT ENTRY
VI
. CASE NO. 2008-T-0080
FIRST ENERGY CORPORATION, et al,

Defendantsaﬁ\ppellees;

For the reasons stated in the oplmon of this court, the assignments of
error are well taken as they relate o Appellees Ohio F.dISDﬂ and Aspiundh, but
overfuled as they relate to Appellee FirstiEnergy. It is therefore the judgment and
the order of this court that the judgment of the Trumhull County Cowt of
Common Pleas "ts affirmed in par, reversed‘ in pat, and.remanded for further
procesadings.

Costs to be equally taxed against appellants, Lisa G Huff, el él., and

appellees, Ohio Edison and Aspiundh.
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KAREN INFANTE ALLEN, CLERK
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