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STATEMENT OF THE CASE AND FACTS

This is a certified conflict case presenting the following question:
“Whether discharging a firearm at or into a habitation (R.C. 2923.161), and a
firearm specification (R.C. 2929.14 (D), R.C. 2941.145) are allied offenses of’
similar import as defined by R.C. 2941.25 (A).”

The conflict case is State v. Elko, Cuyahoga App. No. 836.41, 2004-Ohio-5209.

In Licking County Court of Common Pleas Case No. 2008 CR 449, Appellant Aaron P.

Ford was convicted following a three-day jury trial of the following charges:

1. Count I: Improperly Discharging a Firearm At or Into a Habitation, in violation of Ohio
Revised Code (“R.C.") Section 2923.161 (A) (1), a felony of the second degree;

2. Count II: Inducing Panic, in violation of R.C. Section 2917.31 (A)(3), a misdemeanor of
the first degree; and

3. Count lII: Using Weapons While Intoxicated, in violation of R.C. Section 2923.15 (A), a
misdemeanor of the first degree.

4. Firearm Specification attached to Count I, pursuant to R.C. Sections 2929.14 (D) and
2941.145.

(December 12, 2008 Judgment Entry)

‘The aforementioned convictions stem from an incident that occurred in the area of 27
South Kasson i Johnstown, Ohio on January 3, 2008. On that day, officers from the Johnstown
Police Department responded to a report of shots fired in the area. (Trial Tr. at pgs. 214-216).
Upon arrival, officers spoke with a resident at 27 South Kasson, who reported that one of the
bullets had entered her residence. (Irial Tr. at pgs. 84-86). Further investigation led officers to an
apartment at 36 Main Street in Johnstown, where the officers heard two voices, male and female,
arguing about the shooting. (Trial Tr. at pg. 278). Once inside, the officers found Mr. Ford and
located a small semi-automatic gun in the apartment next to a box of ammunition. (Trial Tr. at

pgs. 227-228).



Through the use of a laser attached to a dowel rod, officers were able to determine that
the trajectory of the bullet that entered the residence at 27 South Kasson. (Trial Tr. al pg. 1370)
The testing revealed that the shot came from an angle likely originating from the back door area
of Mr. Ford’s apariment. (Irial Tr. at pg. 145). Mr. Ford agreed to give a sample for a gunshot
residue analysis, and the results demonstrated he had either been handling a weapon that had
been fired or had been in close proximily to a weapon being fired. (Trial Tr. at pgs. 195-195). At
trial, Mr. Ford testified on his own behalf, and admitted to firing the gun in question. (Trial Tr. at
pg. 322). He stated that he did not aim the gun at 27 South Kasson and his defense was that it
had been an accident. (1'rial Tr. at pg. 335).

Mr. Ford appeared for his sentencing hearing on December 12, 2008. The Trial Court
sentenced Mr. Ford to a stated prison term of threc (3) years on Count [; thirly (30) days on
Counts 1I and II, to be served concurrent to Count I; and to an additional three (3) years for the
Firearms Specification, which ordered to be served consecutively to Count I (December 12,
2008, Judgment Entry). Mr. Ford was granted 346 days jail credit and is currently incarcerated
pursuant o this sentence until December 27, 2013.

Mr. Ford filed a timely notice of appeal of his conviction and sentence to the Fifth
District Court of Appeals, raising three (3) Assignments of Error. (December 24, 2008, Notice of
Appeal). In the Third Assignment of Lirror, Mr. Ford argued that the Trial Court crred by
sentencing him consecutively for improperly discharging a firearm at or into a habitation and the
firearm specification on the grounds that they are allied offenses of similar import and, thercfore,
consecutive sentencing constitutes double jeopardy. The Fifth District Court overruled the
Assignment of Error and affirmed the Trial Courl’s sentence. State v. Ford, Licking App. No.

2008 CA 158, 2009-Ohio-6724.



‘The court of appeals ruled that the fircarms specification does not charge a separate
criminal ‘offense’ and, therefore, R.C. Section 2941.25 (A) does not apply. Id. at 9§ 54, citing
State v. Vasquez (1984), 18 Ohio App.3d 92, 94. The appeals court further held that consecutive
prison terms under R.C. Sections 2923.161 (A) and 2929.145 do not violale double jeopardy
because there is a clear legislative intent to impose cumulative punishment under those two
statutes regardless of whether the statutes proscribe the same conduct. Id. at ¥ 63, citing Missouri
v. [Hunter (1983), 459 U.S. 359, 103 S.Ct. 673.

The Fifth District Court certified conflict with State v. Elko, supra. (January 22, 2010,
Judgment Entry). This Court accepted jurisdiction to hear the merits of the conflict March 24,
2010. The record was filed with this Court on April 9, 2010.

This matter is now before this Honorable Court.



ARGUMENT

PROPOSITION OF LAW

The crime of discharging a fircarm at or into a habitation under R.C. Section

2923.161 and an attached firearm specification under R.C. Scctions 2929,14

(D) and 2941.145 are allied offenses of similar import

I. STANDARD OF REVIEW

The issue of whether offenses are of similar import involves a legal analysis of the
elements of each particular offense. State v. Rance (1999), 85 Ohio St.3d 632, 636. The certified
conflict on appeal presents such an analysis, which is question of law and statutory

interpretation. Therefore, this matter is reviewed de novo. Dayfon v. Fraternal Order of Police,

2006-Ohio-3854, q15.

Il. DOUBLE JEOPARDY AND R.C. SECTION 2941.25

The allied offense analysis “originates in the prohibition against cumulative punishments
embodied in the Double Jeopardy Clause of the Fifth Amendment to the United States
Constitution, as applied to the states through the Fourteenth Amendment, and Section 10, Article
I of the Ohio Constitution.” State v. Williams, 124 Ohio St.3d 381, 2010-Ohio-147, at § 12, citing
United States v. Hualper (1989), 490 U.S. 435, 550. This Court has held that “the Double
Jeopardy Clause does not entirely prevent sentencing courts from imposing multiple
punishments for the same offense, but rather ‘prevent[s] the sentencing court from prescribing
greater punishment than the legislature intended.”” Jd., citing Rarnce, supra, at 635; Sce Missouri
v. Hunfer, supra, at 366, Thus, this Court held, “in determining whether offenses are allied

offenses of similar import, a sentencing court determines whether the legislature intended 1o



permit the imposition of multiple punishments for conduct that constitutes multiple criminal
offenses.” Id.

The Ohio General Assembly codified the protection against double jeopardy in R.C.
Section 2941.25. State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, at 1 23. This statute,
referred to as the multiple-count statute, states as follows:

“(A) Where the same conduct by defendant can be construed to constitute two or

more allied offenses of similar import, the indictment or information may contain

counts for all such offenses, but the defendant may be convicted of only one.

(B) Where the defendant’s conduct constitutes two or more offenses of dissimilar

tmport, or where his conduct results in two or more offenses of the same or

similar kind committed separately or with a scparate animus as to cach, the
indictment or information may contain counts for all such offenses, and the
defendant may be convicted of all of them.”

The seminal case interpreting the multiple-count statute is State v. Rance, supra, in which
this Court created a two-step analysis to determine whether crimes are allied offenses of similar
import. Rance at 636, In order to sustain multiple convictions and sentences, the offenses must
be either (1) of dissimilar import; or (2) committed separately or with separate anmmus. /d.
Offenses are of similar import when they “correspondence to such a degree that the commission
of one crime will result in the commission of the other.” Id., citing State v. Jones (1997), 78 Ohio
St.3d 12, 13.

There does not appear to be any dispute that the offenses and firearms specification for
which Mr. Ford was convicted were part of the same animus. Therefore, the analysis in this case
depends upon whether the offenses, on their face, are of similar import. This Court recently
stated that this analysis requires courts to “compare the elements of offenses in the abstract

without considering the evidence in the case, but are not required to find an exact alignment of

the elements. Instead, if in comparing the elements of the offenses in the abstract, the offenses



are so similar that the commission of one offense will necessarily resull in the commission of the
other, then the offenses are allied offenses of similar import.” State v. Cabrales, 118 Ohio St.3d
54, 2008-Ohio-1625, at § 1 of the syllabus.

With the aforementioned principles in mind, Mr. Ford submits that the offense of
improperly discharging a fircarm at or into a habitation, in violation of R.C. Section 2923.161

{A) and the firearm specification of R.C. Sections 2929.14 (D) and 2941.145 are allied offenses.

A. State v. Elko

The conflict case on this appeal is State v. Elko, Cuyahoga App. No. 83641, 2004-Ohio-
5209. In that case, the defendant had been convicted of both improperly discharging a firearm at
or into a habitation under R.C. Section 2923.161 (A) and fclonious assault under R.C. Section
2903.11. The defendant also had been found guilty of the accompanying three-year fircarm
specification under R.C. Section 2941.145. On appeal, the defendant argued that the {firearm
specification should not have applied since a firearm in an essential element of a violation of
R.C. Section 2923.161 (A). The Court held as follows:

“In addition, the appellant claims he cannot be convicted and sentenced on the

firearm specilications because they are elements of the underlying crimes. R.C.

2923.161 specifically requires that a fircarm be used to commit the crime;

thercfore, we agree with appellant thal a firearm is an element of the underlying

offense, and it was error for him to have been convicted and sentenced to a three-

year firearm specification.” 1d. at § 95.

This holding, however, did not impact the sentence the defendant received since the
specification could attach to the felonious assault conviction. Nonetheless, for the reasons set

forth in this merit brief, Mr. Ford states that the Flko Court’s holding is correct and respectfuily

asks this Court to adopt its statement of law on review.



B. Improperly Discharging a Firearm at or info a Habitation (R.C. Section
2923.161)

Mr. Ford was convicted of Count T in the indictment for a violation of R.C. Section
2923.161(A)1), which provides as follows:

(AYNo person, without privilege to do so, shall knowingly do any of the
following:

(1) Discharge a firearm at or into an occupied structure that is a permancnt or
temporary habitation of any individual.

In order to obtain a conviction for this offense, the prosecution has the burden to establish
that the defendant discharged a “fircarm,” which is defined in R.C. Section 2923.11 (B). Under
this section, a “firearm™ consists of “any deadly weapon capable of expelling or propelling one
or more projectiles by the action of an explosive or combustible propellant.” Absent such
evidence that the defendant discharged a “firearm,” the State of Ohio cannot obtain a conviction

under this criminal statute.

C. The Firearms Specification (R.C. Sections 2929.14(D) and 2941.1435)

Mr. Ford was convicted and sentenced to an additional three years in prison on the
firearms specification attached to Count I of the indictment. This specification is set forth under
R.C. Sections 2929.14 (D)(1) and 2941.145. The former statute provides, in perlinent parl, as
follows:

“(DY1)(a) Except as provided in division (D)(1)(e) of this section, if an offender
who is convicted of or pleads guilly to a felony also is convicted of or pleads
guilty to a specification of the type described in section 2941.141, 2941.144, or
2941.145 of the Revised Code, the court shall impose on the offender one of the
following prison terms:

(ii) A prison term of three years if the specification is of the type described
in section 2941.145 of the Revised Code that charges the offender with
having a firearm on or about the offender’s person or under the offender’s
control while commitiing the offense and displaying the firearm,



brandishing the firearm, indicating that the offender possessed the firearm,
or using it to facilitate the offense;”
R.C. Section 2941.145 provides:
“(A) Imposition of a three-year mandatory prison term upon an olfender under
division (D)(1)(a) of section 2929.14 of the Revised Code is precluded unless the
indictment, count in the indictment, or information charging the offense specifies
that the offender had a firecarm on or about the offender’s person or under the
offender’s control while committing the offense and displayed the firearm,
brandished the firearm, indicated that the offender possessed the firearm, or used
it to facilitate the offense. The specification shall be stated at the end of the body
of the indictment. ..

(D)As used in this section, “firearmn™ has the same meaning as in section
2923.11 of the Revised Code.”

(emphasis added)

As indicated in the plain language of the above section, the prosecution bears the burden
to establish that the criminal defendant used a “fircarm™ and did so “while committing” the
vnderlying offense and the used the firearm “to facilitate the offense.”

D. The commission of an offense in violation of R.C. Section 2923.161 (A)(1)
necessarily results in the commission of the specification set forth under R.C.
Section 2941.145.

The offense of improperly discharging a firearm at or into a habitation under R.C. Section
2923.161 (A)(1) cannot be committed without the use of a “firearm” as defined by R.C. Section
2923.11 {B). Likewise, the {irearms specification under R.C. Section 2941.145 cannot attach to
an offense without the use of a “firearm” as defined by the same section. In the abstract, the act
of discharging a fircarm at or into a habitation requires the use of a firearm while committing the
offense and to facilitate the offense. Therefore, these sections are clearly allied under the analysis

as set forth in Rance, supra, and Cabrale, supra.



In the court of appeals, the State of Ohio cited the case of State v. Burks, Franklin App.
No. 07AP-553, 2008-0hio-2463, in which the Tenth District Court held that a firearms
specification under R.C. Section 2941.146 was not an allicd offense of R.C. Scction
2923.161(A)(1). In Burks, the appeals court specifically rejected the reasonmg in Elko, supra.
However, it should be noted that the issues in the two cascs were not the same. R.C. Section
2941.146 is a firearms specification directed at felonies committed “by discharging a firearm
from a motor vehicle.” In order to commit a violation of R.C. Section 2923.161(A)1), the
offender need not discharge a firearm from a motor vehicle. Therelore, R.C. Sections 2941.146
and 2923.161 (AX1) would not be allicd offenses. Thus, the State’s reliance on Burks is
misplaced and this case is clearly distinguishable,

In the case sub judice, the underlying felony of improperly discharging a firearm at or
into a habitation cannot be committed without the use of a firearm to facilitate the offensc as
required for a specification under R.C. Section 2941.145. Thercfore, these sections do proscribe

allied conduct.

E. The Firearms Specification is an “offense” under R.C. Section 2941.25

1. What is an offense?

The question becomes, as the court of appeals stated, whether the fircarms specification
is an “offense™ as contemplated by R.C. Section 2941.25(A). Staie v. Ford, Licking App. No.
2008 CA 158, 2009-Ohio-6724, at | 54. The Fifth District Court held that the specification does
not charge a separate criminal offense, and therefore, the multiple-count statute was not
applicable. Id., citing State v. Vusquez (1984), 18 Ohio App.3d 92, 94. Instead, the appeals court

held that the specification is “merely a sentencing provision which requires an enhanced penalty



if a specific factually finding is made. Jd., citing Fasqguez at 95. Mr. Ford states that this position
is in error and contradicts the plain language of R.C. Sections 2941.25 and 2941.145.

The plain language of R.C. Section 2941.25 does not definc the term “offense” for
purposes of the statute and the court of appeals did not attempt to define the term in a way that
the supports a finding that the specification itself cannot be included. R.C. Section 2935.01 (D)

[ 1

states that an ““offense,” except where the context specifically indicates otherwise, includes
felonies, misdemeanors, and violations of ordinances of municipal corporations and other public
bodies authorized by law to adopt penal regulations.” (emphasis added). This statule 1s
inclusionary but does not clearly exclude a fircarms specification.

Webster’s Seventh New Collegiate Dictionary (1965) defines the term “offense” as “an
infraction of the law.” This encompasses the firearm specification. The plain reading of R.C.
Sections 2941.141, 2941.144, 2941.145 and 2941.146 indicates the legislative intent to treat
those offenders who use a fircarm to commit a felony more harshly under the law. Therefore,
while specific criminal statutes directed at offenses such as Rape and Kidnapping themselves
prohibit certain conduct, the firearm specification statutes indicate a further prohibition against
the use of a firearm during their commission. The legislature clearly intended that such offenses
are more serious and worthy of incrcased penalties when committed with a firearm. Therefore,
the use of a fircarm during the commission of such a crime, would be an “infraction™ of that law
— and thus an “offense” under the plain language of R.C. Section 2941.25 (A).

To hold otherwise would be state, as a matter of law, that the firearms specifications are
not prohibitions contained within the Revised Code. As argued below, these specifications are

not merely sentencing factors. They serve as the functional equivalent of an element of a greater

offense.

10



2. The firearms specification creates the functional equivalent of an element of a
grealer offense

The court of appeals supported its conclusion by citing to the provisions contained in
R.C. Section 2929.14 (D){(1)X(h), which provides that courts may not impose more than one prison
term for a firearm specification 1f the underlying felonies were part of the same act or
transactions. The court stated, “[i]f R.C. 2941.25 (A) was intended to apply to fircarm
specifications in the same manner the statute applies to other criminal offenses, there would be
no need for a separate statutory provision for the merger of firearms specification.” State v. Ford,
supra, at § 55. This argument 1s misplaced and the attempted connection to the issue presented is
misguided.

R.C. Section 2929.14 (D)(1Xb) does indeed prohibit multiple sentences for a firearm
specification when there are two separate underlying felonies. This provision simply prevents the
imposition of multiple sentences for two separate non-allied offenses. However, it 1s not the
fircarm specification itself that constitutes the separate offense. It is the firearm specification
attached to the underlying felony that constitules the separate offense. Thus, the specification
becomes the functional equivalent of the element of a greater offense.

In Apprendi v. New Jersey (2000), 530 U.S. 4606, the United States Supreme Court held
that any fact that could increase the statutory maximum, other than the fact of a prior conviction,
must be submitled to a jury and be proven beyond a reasonable doubt. /d. at syllabus. A
conviction under R.C., Section 2923.161 (A)(1) would normally carry a maximum prison term of
eight (8) years as a second degree felony. R.C. Section 2929.14 (A)(2). However, the fircarm
specification mandates an additional three years without regard to the maximum sentence for the
underlying felony. Therefore, under the rule of law in Apprendi, the stale is required {o prove the

additional element of the use of a fircarm beyond a reasonable doubt in order to increase that

11



maximum penalty. This makes the firearm specification the “functional equivalent of an element
of a greater offense.” Ring v. Arizona (2002), 536 U.S. 584, at syllabus, ciling Apprendi, at
footnote 19. If there is no greater offense present, what would be purpose behind requiring a jury
to find the existence of the additional fact beyond a reasonable doubt?

The firearms specification is not merely a sentencing factor such as those enumerated in
R.C. Section 2929.12. It creates a greater, separale offense and must be proven beyond a
reasonable doubt. See State v. Foster, 109 Ohio St.3d 1, 2006-Ohi0-856. Tn this case, however,
the fircarms specification is an element already contained within the oftense itsclf. Therein lies
the problem.

3. The term “offense” is vague and should be liberally construed in favor of the
aecused.

At the very least, Mr. Ford contends that the “allied offense™ statute is capable of two or
more reasonable interpretations as to what would constitute an “offense,” and is, thus, vague.
With respect to such ambiguous criminal statutes, R.C. 2901.04 (A) states that “scctions of the
Revised Code defining offenses or penalties shall be strictly construed against the state, and
liberally construed it favor of the accused.” R.C. Section 2901.04 (A). Therefore, should this
Court determine that the term “offense” is ambiguous as applied to the firearm specification,
then the “rule of lenity” mandates that the fircarm specification be deemed an “offensec.”

F. Consecutive Sentencing for R.C. Sections 2923.161 (A}(1) and 2941.145 would
violate the right against Double Jeopardy

When a statute is ambiguous, the courts are further permitted to consider faclors such as
“the object sought to be attained” and the “consequences of a particular construction.” R.C.

Section 1.49. As this Court has previously stated, the multiple-count statute under R.C. Section

12



2941.25 was intended to codify the protections of the Double Jeopardy Clause of the Fifth
Amendment to the United States Constitution and Section 10, Article 1 of the Ohio Constitution,
which prohibit multiple punishments. State v. Underwood, supra, at § 23. It is therelore
appropriate to determine whether the consecutive sentencing in this case violates the principles
of double jeopardy.

The Fifth District Court cited the casc of Missouri v. Hunter (1983), 459 U.S. 359, in
which United States Supreme Court held, “{w]ith respect to cumulative sentences imposed in a
single trial, the Double Jeopardy Clause does no more than prevent the sentencing court from
prescribing greater punishment than the legislatare intended.” Missouri v. Hunter (1983), 459
U.S. 359, syllabus. In rthat case, the defendant appealed a cumulative sentence under a Missourt
statute that provided for a mandatory prison sentence of at least three years for armed criminal
action, which was to be served in addition to any punishment provided by law for the underlying
felony. The Supreme Court determined that such a cumulative sentence would not violate the
principles of double jeopardy so as long as the state legislature specifically intended the result.
The Court found that “the Missouri legislature has made its intent crystal clear. Legislatures, not
courts, prescribe the scope of punishments.” Id. at pg. 368.

However, despite the holding of Hunter, the Supreme Court has stated, [i]t is presumed
that the legislature does not intend to impose two punishments where two slatutory provisions
proseribe the “same offense.” Rutledge v. United States (1996), 517 U.S. 292, syllabus, citing
Blockburger v. United Stafes (1932), 284 1.8, 299. If it 1s not clear from the language of the
statute that the legislature intended cumulative punishments from the same conduct, then

cumulative sentencing will, indeed, violate double jeopardy. The assumption underlying the

13



Blockburger rule is that the legislature “ordinarily does not intend to punish the same offense
under two different statutes.” United States v. Ball (1985), 470 U.S. 856, 861.

In this case, it is unclear whether the General Assembly could have intended for a person
convicted under R.C. Section 2923.161 (A)(1) to also be subjected to the mandatory three-year
prison term under R.C. Section 2941.145(A). This firearm specification section requires the state
to prove that the offender had a firearm in his possession “while committing the offense.” This
language implies that the offense and the firearm are not one in the same. It is the act of
possessing a {irearm at the same time as the offense that triggers the specification.

R.C. Section 2941.145(A) goes on to requirc the statc to prove that the offender
“displayed the firearm, brandished the firearm, indicated that the offender possessed the firearm,
ot used it to facilitate the offense.” (emphasis added). The term “facilitate” means, “to make
easier,” Webster's Seventh New Collegiate Dictionary'(f 963). This term implies that a firearm
assisted the offender in committing the underlying felony. Under R.C. Section 2923.161(A)(1),
however, the firearm does not assist the offense — it is part of the offense.

Furthermore, the imposition of muliiple punishments for this underlying felony and the
firearms specification does not serve to further the purpose behind the firearms specification
itself. 1t is clear that the General Assembly intended to punish felons more harshly under the law
when they commit a felony with a firearm. Towever, when the firearm is alrcady included in the
statutory crime itself, the degree of the offense and its corresponding maximum penalty will
reflect the General Assembly’s intent regarding the appropriate punishment. The specification is
therefore redundant.

This plain language and the purpose of R.C. Section 2941.145(A) thus places doubt upon

the General Assembly’s intent as it relales lo offenses that cannot be committed without the use

14



of a firearm. This is not the type of “crystal clear” stalute that would justity the imposition of
mulliple sentences for the same conduct. Therefore, the court of appeals erred in its reliance
upon Missouri v. Hunter, supra, to support its decision.

CONCLUSION

Appellant submits to this Court that the charge of lmproperly Discharging a lfirearm at or
into a Habitation under R.C. Section 2923.161(A)}1) and an accompanying Firearms
Specification under R.C. Section 2941.145(A} are “allicd offenses of similar import™ pursuant to
Section 2941.25 of the Ohio Revised Code. The underlying felony offense cannot be committed
with the use of a fircarm as indicated in the fircarms specification. Therefore, it is clear that the
statutes proscribe the same conduct. The term “offense™ itself is vague and should be liberally
construed to include the fircarms specification. Further, the statute is not clear enough to
overcome the presumption that the General Assembly did not intend to imposec multiple
punishments for the same conduct. Therefore, multiple sentences would violate the principles of
double jeopardy and frustrate the purpose behind R.C. Section 2941.25 (A). As such, Appellant
asks this Court to reverse the three-year mandatory sentence he received for the firearms
specification. In the alternative, Appellants asks this Court to reverse the decision of the Fifth
District and remand to the Trial Court for resentencing.

Respectfully Submitted,

, GORDON & BYRD, Ltd.

Ml

ChristopHer M. Shook (0079325)
Morrow, Gordon & Byrd, Lid.

33 West Main Street

P.O. Box 4190

Newark, Ohio 43058-4190

(740) 345-9611

Attorney for Appellant, Aaron P. Ford
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Merit Brief of Appellant was forwarded to
Assistant Prosecutor Daniel 11, Huston, Licking Countly Prosecutor’s Office, 20 South Second

St., 4™ Floor, Newark, Ohio 43055, this 19" day of May, 2010.

N e

Christéjé?fcr‘M. Shook
Attorney for Appellant, Aaron P. Ford
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Assistant Licking County Prosecutor Morrow, Gordon & Byrd, Lid.
Licking County Prosecutor’s Office 33 W. Main Street

20 8. Second St. P.O. Box 4190
Newark, Ohio 43055 Newark, Ohio 43058-4190

(740) 670-5255 (740) 345-9611
Attorney for Plaintiff-Appellee Attorney for Defendant-Appellant




IN THE SUPREME COURT OF OHIO

STATE OF OHIO
Ohio Supreme Court Case No.
Plaintiff-Appellee,
On Appeal from the Fifth District Court of
Appeals, Licking County, Ohio Case No.
2008 CA 00158
V.

Trial Court Case No. 08 CR 449
AARON P. FORD

Defendant-Appellant.

NOTICE OF CERTIFIED CONFLICT

Now comes the Defendant-Appellant, by and through undersigned counsel, who
hereby notifies this Honorable Court that the Fifth District Court of Appeals has certified
2 conflict between the Fifth District and the Eighth District Cowts of Appeal on the
following issue of law: “Whether discharging a firearm at or into a habitation (R.C.
2923.161), and a firearm specification (R.C. 2929.14(D), R.C. 2941.145) are allied
offenses of similar import as defined by R.C. 2941.25(A).”

This Notice is made pursuant to Rule IV, Section 2 of the Supreme Court Rules of
Practice, and in accordance with Appellate Rule 25 and Article IV, Section 3(B)(4) of the
Ohio Constitution,

The Fifth District Court of Appeals held that Ohio Revised Code Section (“R.C.”)
9941.145 does not apply to firearm specifications becanse the specification does not
charge a separate criminal offense. The Fifth District granted Defendant-Appellant’s

motion to certify a conflict and found that its decision is in conflict with the opinion of
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the Eighth District Court of Appeals in State v. Elko, Cuyahoga App. No. 83641, 2004-
Ohio-5209 and that it is necessary to resolve the conflict.

Defendant-Appellant has attached a copy of the opinions-from the Fifth District
and Eighth Disirict Couris of Appeal, as well as a copy of the entry certifying the

conflict, for this Honorable Court’s review.

Respectfully Submitted,

Christophfr M. Shook (0079325)
MORROW, GORDON AND BYRD, Lid.
33 West Main Street

Newark, Obio 43058-4190

Telephone: (740) 345-9611

Facsimile: (740)349-0816

Attorney for Defendant-Appellant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Notice of Conflict
has been served upon Daniel H. Huston, Esq., Assistant Licking County Prosecutor,

Attorney for Appellee, 20 9. Second St., Newark, Ohio 43055, by ordinary U.S. Mail,

WK

Christopher M. Shook
Attorney for Defendant-Appetlant

this 1% day of February, 2010
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STATE OF OHIO
Plaintiff-Appellee :
3 JUDGMENT ENTRY

CASE NO. 08 CA-158

- VS -

AARON P. FORD
Defendant-Appeliant

This matter is before this Court upon a Motion to Certify Conflict filed by appellant

Aaron P. Ford. The motion asserts that our opinion in the within action is in conflict with

the opinion of the Eighth District Court of Appeals in Stafe v, Elko, Cuyahoga App. No

83641, 2004-Ohio-5209.
Upon review, we find our opinion is in conflict with State v. Elko, Cuyahoga App

No. 83641, 2004-Ohio-5209. Appellant’s motion to certify conflict is sustained
Pursuant to App. R. 25(A), we certify the following issue of law to the OChio

Supreme Court for review and final resolution
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Whether discharging a firearm at or info a habitation (R.C. 2923.161), and a

firearm specification (R.C. 2929.14(D), R.C. 2941.145) are allied c_iffenses of similar

import as defined by R.C. 2941.25(A).

IT 1S SO ORDERED.
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'Licking County App. Case No. 2008 CA 158 ' 2

l‘l Edwards, J.

{1} Appellant, Aaron Ford, appeals a judgment of the Licking County Common
Pleas Court convicting him, following jury trial, of improperly discharging a firearm at or
into a habitation (R.C. 2923.161(A)(1)) with a firearm specification (R.C. 2929.14(D),
R.C. 2941.145), inducing panic (R.C. 2917.31(A)(3)), and using weapons while
intoxicated (R.C. 2923.15(A)). - He was sentenced to three years incarceration for
discharging a ﬁrearm at or into a habitation and thirty days incarceration for inducing
panic and using weapons while intoxicated, to be served concurrently with the sentence
for discharging a firearm at or into a habitation, and three years incarceration for the
firearm spéciﬂcation to be served consecutively. Appeliee is the State of Ohio.

STATEMENT OF FACTS AND CASE

w2} Around 10:00-11:00 p.m. on January 3, 2008, Ruth Seville tuned off her
television in her modufar home on 27 South Kasson in Johnstown, Ohio, and laid down
on her couch. Her husband, daughter, daughter's flancé and two young grandsons
were asleep in the home. She heard a foud bang, followed by a second bang. Her
daughter's fiancé was sleeping in one bedroom with his son. A bullet entered the
bedroom in which they were sleeping through the wall and passed through the bedroom
door and into the living room. The buliet hit the 50" television in the living room, passed
through the particle board on the television, hit the wall and landed on the carpet.
Danielle Seville woke up to use the restroom and heard the loud bang. She found the
bullet on the floor in front of her parents’ bedroom.

{43} Police dispatchers received calls concerning the shots. Callers reported

hearing several shots, followed by a pause, followed by several more shots.

Got
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(g4} Officer Jason Bowman and Officer Paul Hatfield were conducting a traffic
stop near the area where shots were reportedly fired. Officer Hatfield continued with the
stop while Officer Bowman proceeded to the area where the shots were reported.
While walking down Kasson with Officer Monica Haines, Bowman heard another
gunshot. This gunshot, the sixth shot Officer Bowman heard, had a muzzle flash that "lit
up the night.” Tr. 217. Officers Bowman and Haines identified a general location for the
direction of the shot, known as “Post Office Alley," located paraliel to and in between
Kasson and Main Street in downtown Johnstown.

{05y  Officer Hatfield proceeded to the area after completing the traffic stop and
met Officer Bowrnan in Post Office Aliey. Officer Hatfield heard voices arguing in an
apartment located behind the officers’ location in the alley. The address of the
apartment building is 36 Main Sireet. Officer Haines took cover from a van, blocking
her from that apartment building. Officer Hatfield heard an angry male voice yelling and
using profanity. He also heard a female voice, which was not as loud as the male voice.
Officer Hatfleld heard the male voice, which he later identified to be appeilant, shout, “lt
doesn't fucking matter if | shot at him or not. If the motherfucker isn’'t dead, there ain't
shit they can do to me.” Tr. 278.

g6y  Officers Hatfield, Bowman and Haines surrounded the building where they
heard the man and woman arguing. Officer Bowman called Sgt. William Buodinot of the
Licking County Sheriff's Department for backup. Officers knocked on the door with their
weapons drawn. Appeliant yelled, “What the fuck do you want, who the hell's knocking

at my door.” Tr. 224. When appellant answered the door he continued velling, directing
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| profanity and racial slurs at the officers. Sgt. Buodinot took appellant to the ground and
handcuffed him.

{7} Officers found a small semi-automatic gun in a recording studio in the
apartment, located next to a box of ammunition, a shoulder holster, and a magazine.
On the patio area oufside the apartment officers found a handgun on the floor next{o a
magazine. Officers also found spent shell casings, two live rounds of ammunition, and
drug paraphernalia on the porch. Appellant, who was known throughout town by the
nickname “Saint,” was questioned by Officer Hatfield. Appellant admitted that he was
sbuzzed.” Tr. 285. He said he heard shots that evening, which he knew to be gunshofts
hecause he was from Chicago. Appeliant stated that he had been shooting with his
friend Dave on New Years Eve, then later changed his story and said he was in
Chicago on New Year's Eve. In a written statement appellant said that he and his girl,
Billie Jo Mays, were relaxing and enjoying each other's company when he heard a loud
crack. He wrote that they “stopped with each other’ long enough to hear three or four
more shots. Tr. 290. He heard a knock at the door and police yelling at him to “shut the
fuck up, get on the floor.” Tr. 291. A gunshot residue test was conducted on appeliant’s
hands which showed that appellant had fired a gun or been in close proximity to a gun
which had been fired.

{8} Detective Timothy Elliget of the Newark Police Department used a laser
attached to long dowel rods to attempt to determine the trajectory of the bullet which
entered the Seville home. When he physically shot the laser from the bullet holes in the
Seville residence, the laser came inio contact with appellant’s back door. Later analysis

of the bullet retrieved from the Seville residence could not definitely identify it as one

God
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fired from the 9mm gﬁn recovered from appellant’s residence because the bullet was in
a “highly skidded” condition, but the bullet had characteristics similar to the gun and
could have been fired by that gun. Tr. 208-09.

9} On January 11, 2008, appellant was indicted by the Licking County Grand
Jury on one count of improperly discharging a firearm at or into a habitation, one count
of inducing panic, and one count of using weapons while intoxicated. The indictment
was dismissed on July 8, 2008. Appellant was re-indicted on July 7, 2008, on each of
the previously filed charges. In addition, a firearm specification was added to the
charge of improperly discharging a firearm at or into a habitation.

{q10} The case proceeded to jury trial. Appellant testified at trial that he went to
prison in 2000 for furnishing contraband to prisoners when he tried to sneak six broken
cigarettes and a Bic lighter to a friend in a Michigan jail. He also admitted that he was
convicted in Michigan of a misdemeanor offense for stealing diapers.

{q11} Appeliant claimed that a lot of his earlier statement to the police was
“bogus.” Tr. 321, He admitted that he fired a gun on the night in question out of “sheer
stupidity.”  Tr. 322. Appellant heard noise in the alley behind his apariment, which
upset him because his daughter Zowii was sick and trying to sleep. Appellant and Billie
Jo Mays were doing gin shots. While appellant does not normally use profanity, he
testified that he does use profanity when he is drinking. He yelled at the people in the
alley, using profanity. When the people in the alley became angry and yelled back,
appellant became afraid.

{12} Appellant testified that he sat down and tried to smoke a cigarette, but

heard more noise from the alley. He then thought, “1 can fix this real quick." Tr. 328.

(50
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Appellant testified, “You know, 1 was a boob tube kid, so | watched a lot of the John
Singleton movies, ‘Boyz ‘n the Hood" and movies like that, someone shoots a gun up in
the air, pebple scatter, boom, it's over.” Tr. 328-329. Appellant decided he could shoot
a gun and stop the noise, of do nothing and have Zowii wake up due to the noise in the
alley and crawl into bed with appellant and Biilie Jo.

413} Appellant testified that he fired the gun several times but then the gun
jammed. Appellant sat down to smoke a cigarette. Appellant testified, “lit's a pretty
exhilarating experience, you know, firing a gun, | got to be honest.” Tr. 332. He
became concerned about the gun jamming, and was afraid it was a “crappy gun.” Tr.
233, He decided to try again. He fired the gun once, then a second time. The second
shot hit an electrical wire and scared appeliant.

{14} Appellant testified that he didn't intend to shoot a house, but that he shot
the gun upward and toward a field he drives by on his way to work. He believed the
bullets would land in the field, a mile or so away. He testified that he believed the
bullets would travel out of town. He knew there were houses behind him, which is why
he testified that he fired the gun upward and parallel to his apartment building. In
reéponse to a question on cross-examination concerning whether his judgment was
impaired by alcohol, appellant admitted, “I fired a gun info the air. Yeah, | would say so,
sir.” Tr. 342.

415} Appellant admitted on the stand that he had no respect for the officers
who came to his door investigating the shots, especially for having a gun pointed tL;J his
head when he answered the door. Appellant testified, “God says be meek, not weak.”

Tr. 342.

Oix
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416} Appellant testified that he believed some of the shells were positioned on
his porch to frame him because he shot out of a crack in his door and not from the
porch. He also continued to helieve there was no possibility that the shots he fired could
have hit the Seville house. However, he admitted that the criminal charges had been a
wakeup call.- He testified that he realized that he never wanted to own another gun
because he was on the front page of the paper for almost hitting a little kid. He testified:

(€17} "And it freaked me out, dude. |was, like, a child? A house? Someone’s
“home? It blew my mind. It blew my mind, it blew my mind. That moment on | told
myself, | never drink again. Il never, Il never touch a drop of alcohol. And, yeah, |
smoked pot before back in the day. | told myself | wouldn't do anything. | said if I'm not
living for my kids, I'm not living at all. Forget that, man. | said that's too big of a scare.
That was God's blessing to me to let me know, all right, look, buddy, you didn’t hit that
house, but you better wake the hell up.” Tr. 365-366. |

{18} Appeliant was convicted on all charges and sentenced to three years
incarceration for discharging a firearm at or into a habitation, thirty days for inducing
panic and using weapons while intoxicated to be served concurrently with the sehtence
for discharging a firearm at or into a habitation, and three years incarceration for the
firearm specification to be served consecutively. Appellant assigns the following errors
on appeal:

{g19} “I. THE TRIAL COURT COMMITTED PLAIN ERROR BY ALLOWING THE
PROSECUTOR TO IMPROPERLY ARGUE TO THE JURY THAT THE APPELLANT'S
INTENT WAS IRRELEVANT TO THE CHARGE OF IMPROPERLY DISCHARGING A

FIREARM AT OR INTO A HABITATION.
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{420} “ll. THE TRIAL COURT COMMITTED PLAIN ERROR BY IMPROPERLY
INSTRUCTING THE JURY ON THE MENS REA REQUIRED FOR THE OFFENSE OF
IMPROPERLY DISCHARGING A FIREARM AT OR INTO A HABITATION.

{21} “lll. THE TRIAL COURT ERRED BY SENTENCING APPELLANT TO
CONSECUTIVE SENTENCES FOR THE OEFENSE OF IMPROPERLY
DISCHARGING A FIREARM INTO A HABITATION AND THE FIREARM
SPECIFICATION IN VIOLATION OF THE APPELLANT'S DOUBLE JEOPARDY
RIGHTS.”

I

{922} In his first assignment of error, appellant alleges that the court erred in
allowing the prosecutor to make the following argument td the jury conceming intent:

{423} “The defendant's responsibility is not limited to the immediate or most
obvious result of the defendant’s act. The defendant is also responsible for the natural
and foreseeable consequences in the ordinary course of events from the act. If he
shoots that gun straight up and it comes straight down and hits the house, it makes no
difference as if he’s aiming directly for that house. In that neighborhood, that residential
neighborhood behind the alley, if he's shooting the gun in that direction, itis a natural
and foreseeable consequence that he could strike that house. If he knowingly pulled
that trigger, intended to pull that trigger, he is charged with where that bullet ended.
Whether he’s shooting down the alley and it goes this way, even if it hits the wire and
goes into the house, and 1 don't submit to you that that's what happened, but even if it
did, the chance of him discharging that gun was a natural and foreseeable consequence

that either a person or a house would be struck. The mere coincidence is not a



Licking County App. Case No. 2008 CA 158 9

._defense. The magic bullet theory is not a defense. There’s no evidence that it bounced
off of the frame. It went through the house and then was changed direction from there
in a linear travel. It's not going here and then switching at a 45-degree angle in a totally
different area.

{424} “Under the totality of the evidence, ladies and gentlemen, when you
consider all the physical testimony, physical evidence, the testimony, and assign
whatever weight you deem appropriate, even if you believe his story that he fired a gun
in the air and it bounced off a wire, he's guilty of improperly discharging because of the
law that the judge will instruct you.” Tr. at 401-402.

(€25} Appellant argues that the state was required to prove that he knowingly
shot the gun at or into a habitation, and the prosecutor's argument negated the
requirement that the state prove not only that he knowingly shot the gun but also that he
knowingly shot the gun at or info a habitation. He claims this argument was prejudicial
to his accident defense.

{926} The test for prosecutoria] misconduct is whether the prosecutors
comments were improper and if so, whether those comments and remarks prejudicially
affected the rights of the accused. Stafe v. Loft (1990), 51 Ohio St.3d 160, 555 N.E.2d
203, cert. denied, 534 U.S. 1147, State v. Smith (1984), 14 Ohio St.3d 13, 470 N.E.2d
883. A prosecutor’s conduct during frial cannot be grounds for error uniess the conduct
deprives the defendant of a fair trial. State v. Apanovitch (1987), 33 Ohio St.3d 19, 24,
514 N.E.2d 394. The touchstone of analysis is “the faimess o;f the trial, not the

culpability of the prosecutor.” Smith v. Phillips (1982), 455 U.S. 209, 219.
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(927} Appellant concedes that he failed to object to the prosecutor’'s argument
and that we, therefore, must find plain error under Crim. R. 52(B) to reverse. In order to
prevail under a plain error analysis, appellant must demonstrate that the result of the
proceeding would clearly have been different but for the error.  E.g, State v. Gibbons
(March-30, 2000), Stark App. No. 1998CA00158, unreported. Notice of plain error is to
be taken with the utmost caution, under exceptional circumnstances and only fo prevent
a manifest miscarriage of justice. State v. Long (1978), 53 Ohio St.2d 91, 372 N.E.2d
804, syllabus 3.

{4281 Appellantwas charged with violating R.C. 2023.161(A)(1), which provides:

{129} “(A) No person, without privilege to do so, shall knowingly do any of the
following:

{430} “(1) Discharge a firearm at or into an occupied structure that is a
permanent or temporary habitation of any individual;”

1431} Pursuaﬁt to R.C. 2901.21(A)(2), a person is not guilty of an offense unless
the person has the requisite degree of culpability for each element as io which a
culpable mental state is specified by the statute defining the criminal offense. We agree
with appellant that the state therefore had to prove not only that he knowingly
discharged a firearm, but also that he knowingly discharged it at or into an occupied
structure. Knowingly is defined by R.C. 2901.22((B).

{932} “(B) A person acts knowingly, regardless of his purpose, when he is aware
that his conduct will probably cause a certain result or will probably be of a certain
nature. A person has knowledge of circumstances when he is aware that such

circumstances probably exist.”
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{933} Viewed in isolation, the prosecutor’s comment that if appellant knowingly
pulled the trigger he is charged with where the bullet landed is an improper statement of
the law. However, viewed in its entirety, the argument did not deny appellant a fair trial.
The prosecutor argued fo the jury in accordance with the statutory definition of
knowingly that appeliant did not need to aim the gun directly at the Seville house or
intend to hit a house in ordér to be convicted. |

{ﬁ[34}.'Further, this argument was made in rebuttal closing argument. In his
closing argument, counsel for appellant had argued that there was no testimony to show
that appellant “intentionally shot at that house.” Tr. 392. Counsel argued that if
appellant shot as few as four and as many as seven rounds in accordance with the
testimony concerning how many shots were fired, and only one shot hit a house, it is not
foreseeable that the consequences of shooting a gun in that neighborhood would be
that a house would be hit. Counsel also argued that all the evidence demonstrated that
it wasn't appetlant’é “purposeful action” to shoot into the Seville house. Tr. 393-394.
Therefore, in closing argument appellant attempted to shift the culpable mental state
from “knowingly” to “purposely,” which the state attempted fo counteract by its argument
concerning intent in rebuttal closing argument.

{935} Appellant has not demonstrated that but for this argument the result of the
proceeding would have been different because ther.e is abundant evidence to
demonstrate that he knowingly discharged the gun at or into an occupied structufe. By
his own testimony he knew he was shooting the gun in a residential neighborhood and.
knew there were people in the alley below him. Officer Hatfield heard appellant say, "It

doesr't fucking matter if | shot at him or not. If the motherfucker isn't dead, there ain’t
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\' shit they can do to me.” Tr. 278. While he testified that he shot the gun toward a fie!d,,_
he guessed that the bullet would travel about a mile to reach the field. Further, while h{;
claimed he shot the gun up in the air and toward the field, the evidence of the trajectory
of the bullet which hit the Seville house demonstrated that the buliet came from
appellant's porch, where the police found a gun from which the bullet found in the home
could have been shot, spent casings, and several live rounds. Appellant has not
demonstrated that, in the absence of the prosecutor's argument, the jury would not have
found that he knowingly discharged his gun into or at a habitation.

436} The first assignment of error is overruled.

il

{437} in his second assignment of error, appellant argues that the court erred. in
its instructions to the jury concerning the culpable mental state for shooting the gun at or
into a habitation, in accordance with his argument concerning the prosecutor's
argument in assignment of error one.

{438} Again, appeliant did not object, so we must find plain error to reverse. The
trial judge noted on the record that during the course of the trial, the court and counsel
for both parties “tweaked” the instructions, and counsel for the State and for appellant
were both satisfied with the instructions as read to the jury. Tr. 425. Ajury instruction
does not constifute plain error under Crim R. 52(B) uniless, but for the error, the
outcome of the trial clearly would have been otherwise. [.ong, supra, paragraph 2 of the
syllabus.

{939} In the jury instructions, the court first recited the statutory definition of the

crime of improperly discharging a firearm into a habitation, and recited the allegations in
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the indictment. The court then defined the term “knowingly” for the jury in accordance
with the statutory definition. Appellant argues that the court erred in instructing the jury
as follows, rather than instructing the jury that the element of knowingly attached fo the
entire offense:

{940} “How determined. Since you cannot look info the mind of another,
knowledge is defermined from all the facts and circumstances in evidence. You will
determine from these facts and circumstances whether there existed at the time in the
mind of the defendant an awareness of the probability that the defendant discharged a
firearm at or into an occupied structure -that is a permanent or temporary habitation of
any individual.

{941} “Causation. The State charges that the act of the defendant caused the
discharge of a firearm - - of a firearm at or into an occupied structure that is a
permanent or temporary habitation of any individual.

442} “Cause is an essential element of the offense. Cause is an act which in a
natural and continuous sequence directly produces the discharge of a firearm at or into
an occupied structure that is a permanent or temporary habitation of any individual and
would - - and without which it would not have occurred.

{943} “Natural consequences. The defendant’s responsibility is not limited to the
immediate or most obvious result of the defendant's act. The defendant is also
responsible for the natural and foreseeable consequences that follow in the ordinary

course of events from the act.” Tr. 41 0-411.
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{944} Appellant makes the same argument he made in the first assignment of
error concerning the prosecutor's argument. Appellant argues that the court’s
instructions eviscerated his defense of accident.

{445} Appellant has not demonstrated that but for this jury instruction, the result
of the proceeding would have been different. While the trial court did not expressly tell
the jury that the mental staie of knowingly applied to the all the elements of the offense,
the instruction did not allow the jury fo find that he could be convicted if he knowingly
discharged the gun without any consideration of whether he knowingly discharged the
gun at or into a habitation. The court correctly instructed the jury on the elements of the
crime and the statutory definition of “knowingly.”

{946} Further, as noted in the first assignment of error there is abundant
evidence to support the jury's finding that appellant knowingly discharged the firearm at
or into a habitation. By his own testimony he knew he was shooting the gun in a
residential neighborhood. Officer Hatfield heard appellant say, “It doesn't fucking matter
if | shot at him or not. If the motherfucker isn't dead, there ain’t shit they can do to me.”
Tr. 278. While he testified that he shot the gun toward a field, he guessed that the bullet
would travel about a mile to reach the field. Further, while he claimed he shot the gun
up in the air and toward the field, the evidence of the trajectory of the bullet recovered
from the Seville home demonstrated that the bullet came from appellant's porch, where
the police found a gun from which the bullet found in the Seviile home could have been
s'hot, spent casings, and several live rounds. Appellant has not demonstrated that in
the absence of this instruction, the jury would have found that he did not knowingly

discharge his gun into or at a habitation.
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{447} The second assignment of error is overruled.
I

{448} In his third assignment of error, appellant argues that the court erred in
sentencing him consecutively on the offense of discharging a firearm at or into a
habitation and on the firearm specification, as the offenses are allied offenses of similar
import and consecutive sentencing, therefore, constitutes double jeopardy.

{949} Appellant refies on State v. Elko, Cuyahoga App. No. 83641, 2004-Ohio-
5209, in which the Eighth District Court of Appeals held that because R.C. 2923.161
specifically requires that a firearm be used to commit the crime, it was error for the
appellant to be convicted and sentenced to a firearm specification. Id. at §95. However,
the court found the error to be harmless because the firearm specification was merged
with the firearm specifications attached to the three counts of felonious assault of which -
appellant was convicted. 1d. at §97.

{50} The State relies on State v. Burks, Franklin App. No. 07AP-553, 2008-
Ohio-2463, in which the Tenth District Court of Appeals rejected the reasoning in Elko,
finding that Ohio's felony sentencing laws required imposition of a mandatory,
consecutive term of imprisonment on the firearm specification. 1d. at 141-44.

{513 Appeliant argues that his conviction for discharging a firearm at orinto a
habitation and his additional conviction on the firearm specification violates R.C.
2041.25, as the offenses are allied offenses of similar import. Appeliant also argues
that his conviction and sentence on both the underlying offense and the firearm
specification violates the Double Jeopardy Clause of the Fifth Amendment.

{523 R.C. 2941.25(A) provides:

Y
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{453} “Where the same conduct by defendant can be construed to constitute two
or more allied offenses of similar import, the indictment or information may contain
counts for all such offenses, but the defendant may be convicted of only one.”

{954} A firearm specification does not charge a separate criminal offense, and
R.C. 2941.25(A) is not applicable. State v. Vasquez (1984), 18 Ohio App.3d. 92, 94,
481 N.E.2d 640, 643; State v. Tumer (June 11, 1987), Cuyahoga App. No. 52145,
unreported; Stafe v. Wiffen (September 12, 1986), Trumbull App. No. 3560, unreported;
State v. Price (1985), 24 Ohio App.3d 186, 188, 493 N.E.2d 1372, 1373. The firearm
specification only comes into play once a defendant is convicted of a felony as set forth
in the statute. Price, supra, at 188. The firearm specification is merely a sentencing
provision which requires an enhanced penalty if a specific factual finding is made.
Vasquez, supra, at 85; Turner, supra; Wiffen, supra.

{955} Our conclusion that R.C. 2941.25 does not apply to firearm specifications
is further buttressed by the fact that the legislature has set forth a separate test to
determine when firearm specifications merge. R.C. 2929.14(D)(1)(b) provides that a
court shall not impose more than one prison term on an offender for multiple firearm
specifications if the underlying felonies were committed as part of the same act or
transaction. Although crimes may be part of the same transaction and, therefore, the
firearm specifications merge, it does not necessarily follow that the base charges are
allied offenses of similar import and cannot be run consecutively fo each other. Staie v.
Marshall, Cuyahoga App. No. 87334, 2006-Ohio-6271, §] 36. If R.C. 2941.25(A) was

intended to apply to firearm specifications in the same manner the statute applies fo
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other criminal offenses, there would be no need for a separate statutory provision for
merger of firearm specifications.

456} We next address appéllant’s contention that his sentence violates Double
Jeopardy.

{§57} The U..S. Supreme Court considered this issue in Missouri v. Hunter
(1983), 459 U.S. 359, 103 S Ct. 673, 74 L.Ed.2d 535. The defendant had been
convicted and sentenced for robbery, a felony of the first degree. One Missouri statute
provided that any person who commits a felony through the use of a dangerous and
deadly weapan is also guilty of the crime of armed criminal action, punishable by not
less than three years imprisonment, to be served in addition to any other punishment
provided by law for the felony. Another Missouri statute provided that a person
convicted of first-degree robbery by means of a dangerous and deadly weapon shall be
punished by not less than five years imprisonment. The Missouri Supreme Court found
that punishment under both statutes violated Double Jeopardy.

{458} The U.S. Supreme Court reversed and found the defendant’s sentence did
not violate Doubie_Jeopardy. The court stated:

(959} “With respect to cumulative seniences imposed in a single trial, the
Double Jeopardy Clause does no more than prevent the sentencing court from
prescribing greater punishment than the legislature intended.” 1d. at 366, 103 S.CL at
678, 74 L.Ed.2d at 542.

{q60} “[Slimply because two criminal statutes may be construed to proscribe the
same conduct under the Blockburger test does not mean that the Double Jeopardy
Clause precludes the imposition, in a single trial, of cumulative punishments pursuant to

P I
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‘those statutes. . . . Where, as here, a legislature specifically authorizes cumulative
punishment under two statutes, regardless of whether those two statutes proscribe the
same’ conduct under Blockburger, a court’s task of statutory construction is at an end
and the prosecution may seek and the trial court or jury may impose cumulative
punishment under such statutes in a single trial” Id. at 368, 103 S.Ct. at 679, 74
L.Ed.2d at 543-544.

{61} R.C. 2929.14(D)(1)(a) provides for a mandatory term of imprisonment for
conviction of a firearm specification. R.C. 2929.14(E)(1)(a) provides:

{1{62} “Subject to division (E)(1)(b) of this section, if a mandatory prison term is
im-posed upon an offender pursuant to division (D)(1)(a) of this section for having a
firearm on or about the offender's person or under the offender’s cﬁntrol while
committing a felony, if a mandatory prison term is imposed upon an offender pursuant to
division (D)(1)(c) of this section for committing a felony specified in that division by
discharging a firearm from a motor vehicle, or if both types of mandatory prison terms
are imposed, the offender shall serve any mandatory prison term imposed under either
division consecutively to any other mandatory prison term imposed under either division
or under division (D)(1)(d) of this section, consecutively to and prior to any prison term
imposed for the underlying felony pursuant fo division (A}, (D)(2), or (D)3) of this
section or any other section of the Revised Code, and consecutively to any other prison
term or mandatory prison term previously or subsequently imposed upon the offender.”

{63} Ohio courts have held in accordance with Missouri v. Hunter that the
sentencing statutes requiring a mandatory, consecutive term of incarceration for a

firearm specification indicate a clear legislative intent to impose cumulative punishment
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“ ﬁnder two statutes regardless of whether the statutes proscribe the same conduct, and
Double Jeopardy is therefore not violated by a conviction on the underlying offense and
the firearm specification. Vasquez, supra, at 95 Tumer, supra; Price, supra, at 189;
State v. Sims (1984), 19 Ohio App.3d 87, 89-90, 482 N.E.2d 1323; State v. Cole (Dec.
20, 1995), Summit App. No. 17064, unreported.

{464} Appellant argues that this case is distinguishable because the crime of
discharging a firearm into a habitation specifically requires the use of a firearm, and
therefore the crime can never be committed without using a firearm, thereby
automatically implicating a firearm specification. However, in Missouri v. Hunter, the
U.S. Supreme Court held that whether two statutes proscribe the same conduct is
immaterial where the legislature specifically authorizes cumulative punishment. Further,
in Hunter the statutes in question both proscribed use of a “dangerous and deadly
weapon,” therefore the statutes proscribed identical conduct and one could not be
committed without committing the other. However, the U.S. Supreme Court did not
reach that issue because the legislature manifested an intent to sentence cumulatively
for violations of the statutes. The instant case is indistinguishable from Hunter in that
both statutes proscribe the use of a “firearm,” as both statutes in Hunter proscribed use

of a “dangerous and deadly weapon.” Therefore, appellant’s argument is without merit.
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{65} The third assignment of error is overruled.

{966} The judgment of the Licking County Common Pleas Court is affirmed.

By: Edwards, J.
Gwin, P.J. and

Hoffman, J. concur
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{§ 1} The appellant, Jeffrey Elko, appeals his criminal
convictions for felonious assault and improperly
discharging a firearm into a habitation following a trial
by jury. The appellant also appeals from the subsequent
prison sentence that was imposed by the trial court. After
reviewing the record and for the reasons set forth bejow,
we affirm the appellant's convictions and prison sentence.

41 2} On Aprit 9, 2003, the Cuyahoga County Grand
Jury charged Etko with three counts of felonious assauil,
in violation of R.C. 2903.11, and one count of improperly
discharging a firearm into a habitation, in violation of
R.C. 2923.161; all charges were felonies of the second
degree. Fach charge slso carried one- and three-year
firearm specifications, pursvant to R.C. 2941.141 and
R.C. 2941.145 respectively, Elko pleaded not guilty to

the entire indictment.

{9 3} On Augnst 20, 2003, the jury trial commenced
and the following facts were presented: Os December 25,
2002, Kemmeth Rutherford, his mother, Erika Rutherford,
and his grandmother, Elvira Werner, were inside their
home in the city of Parma watching television. Around
7:45 pa., Kenneth and his mother ran to the side living
room wingow when they heard what sounded like
firecrackers exploding. Directly below the lHving room:
window, they saw Kenneth's former friend, Jeffery Elko,
firing a small black pistol into the home's glass block
hasement window.

{4 4} Elko had been friends with Kenneth for over
three years and knew that Kenneth's bedropm was jocated
directly behind the glass block window. Kenneth's family
was familiar with Elko and disapproved of their
friendship. It was later discovered that Eiko and Kenneth
had a homeosexual relationship, Kenneth, being much
vounger than Elko, stated he was embarrassed and
frightened of his relationship with Ellwo. Elko had started
to harass Kemnmeth when Kenneth tried to end the
retationship.

{4 5} Both Kenneth and Erika testified that they
clearly saw Elka's face. They stated the window they
viewed Elko from was only two feel away from where he
was standing. They also noted that Eiko had been driving
a gold colored Dodge Neon the day of the shooting, even
though they knew Elko owned a Chevrolet Avalanche.
Erika stated that after Elko finished shooting at the
window. he looked up at her and arrogantly smiled.

{¢ 6} Elvira Werner immediately recognized the
neoise as being gun shots, Fearless, she proceeded outside
and confronted Elko in the driveway calling him a "dirty
name." Elvira stated she stood about four feet away from
Elke and clearly saw his face. Elvira stated that after she
cenfronted im. Ebko zot into a goid colored Dodge Neon
and slowly backed out of the driveway. Elvira testified
she knew the vehicle was a Neon because she had
previously owned one. Elvira also stated that Elko had
thrown an empty 40-ounce beer bottle at the home's front
window earlier that day.

{9 7y After the shooting. the family called the Parma
Police Department. Detective Thomas Bunyak and
Patrolman Thomas Krebs removed bullet fragments from
the glass block window and tock statements from the
family members. The femily members told the police
they were positive that Jeffery Elko had shot at the
window, and they described the vehicle he was driving.
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{4 8} Through his investigation, Detective Bunyak
discovered that, a few days before the shooting. Elko had
rented a champagne celored Dodge MNeon from Thrifty
Car Rental. Detective Thomas Bunyak and Patrolman
Thomas Krebs testified that none of the bullets fired by
Elko had penetrated into the hiovse.

{9 93 On August 22, 2005, after two days of trial. 2
jury found Elke guilty oa all charges. The trial court
ordersd a presenience investigation report and a
psychiatric evaluation of Efko. On September 23, 2003,
the irial court senteniced Elko to two  yeass of
imprisonment or: each count of felonious assawlt snd two
years for improperly discharging a firearm into a
habitation; these senlences were ordered o run
concurrentiy. The trial court then sentenced Etko to three
years imprisonment on the firearm specifications, merged
them, and ordered this sentence Lo run consecutively with
the twe-vear sentence. Elko was sentenced 1o a total of
five years incarceration.

{4 10} The appellant brings this timely appeal .

aljeging eleven assignments of error for our roview.
Some of the assigmments will be grouped together for
diseussion because they are interrelated.

{§ 11} "1. Defendant was denied effective assistance
of counsel.”

{5 12} In his first assignment of error. the appeliant
claims his trial attorney rendered ineffective assistance of
counsel in three instances. Appellant claims his trial
counse! was ineffective when he elicited prejudicial
testimony during the cross-examination of Erika
Rutherford that the appellant was a convicted felen and
had previously pled to a two-year prison sentence. The
appetiant claims this error was further compounded when
hiz trial counsel waited unti] the conclusion of the trial in
order to move the court for a mistrial.

{4 13} The appellant further ¢laims his Uial counsel
was ineffective for nof requesting & jury instraclion
refating fo the appellant's alibi on the day of the shooting.
Finaily, the appellant claims his counsel was ineffective
for failing to request an instruction regarding whether the
victims could identify the appellant as being the person
who shof at the widow given the lighting and weather
conditions on the day of the incident.

{9 14} it is presumed that  properly licensed attorney
gxecuted his legal duty in an cthical and competent
manner. State v. Swith {1985), 17 Dhio St.3d 98. To
prevait on a claim of ineffective assistance of defense
counsel, a postoconviction petitioner must demonstrate (1)
that his trial counsel's performance fell below an
ohjective standard of reasonableness. and (2) that trial
counsel's deficient perfarmance prejudiced his defense.
See Strickland v. Washington {1984}, 466 U.S. 668, 694,
104 5.Ct. 2052, 80 L.Ed.2d §74; Stare v. Bradiey (1989),
42 Ohio St.3d 136. 538 N.E.2d 373. To establish
prejudice, the petitioner mus: demonstrate that counsel's

deficient performance “"se undermined the proper
functioning of the adversarial precess that the trial could
not have reliably produced a just result.” State v. Powell
(1953), 90 Ohio App.3d 260, 266, 629 N.E.2d i3; see,
also, Strickland. supra.

{4 15} Debatable stralegic and tactical decisions may
not form the basis ot a ¢laim for ineffective assistance of
counsel, even if a better strategy had heen available. See
Seate v, Philtips, 74 Ohio St.3d 72, 83, 1995-Ohjo-171.
656 N.E.2d 643.

{9 16} In the instant matter, Erika Rutherford testified
at lrial, during cross-examinalion by defense counsel. that
the appellant was a “"convicied felon." Following this
improper comment, an  off-the-record  discussion
commenced between the trial court. prosecutor and
defense counsel.

Thereatter. the cross-examination resumed and the
following exchange between defense counsel and Erika
Rutherford took place;

{917} "Counsel: Okay. S0 1 guess just to rebash, you
don't lile — you don't want Jeffery Ellke hanging out with
your son, correct?

{% 18} "Erika: T don't want hin destroying my
property, harassing my family -

(g 19 e

{9 20) "Erika: That was the agreament last year. that
he was not to come around my son or my house.

{4 21} "Counsel: Okay. So you don't want him
around your house? Yes or ne.

{9 22} "Erika: ! den't want him: arouad us.

{4 23} "Coeunsel: Okay. And it it took putting hin:
info prison to keep him away Irom your house. you
would be a1l for that. right?

{§ 24} "Erika: Well there is no truth in sentencing.
That has not worked either.

{4 25} "Counsel: Okay. So you i guess -- can you
expand an that ne truth in sentericing?

{9 26) "Erika: Well. he pled to a two-year sentence --
ST, at42.)

{927} After this reference sbout the appeliant serving
a two-year prison sentence, the trial court conducted
another off-the-record discussion with defense counsel
and the prosecutor: the trial continued without any
motions being filed.

{1 28} Al the conclusion of the trial. defense counset

asked for a mistrial based on the prejudicial testimony of
Erika Rutherford. The trial cour] stated on the record that
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he might have "given fthe motion] great consideration” if
the appetiant had asked for it at the Lime the prejudicial
commenls were made. {Tr. at 170.)

{4 29} The trial courl reminded defense counsel that
during the two sidebar discussions, he was concerped
with the lire of questioning that counsel pursued during
the cross-gxamination of Erika Rutherford. Defense
counsel's questions were delving into the appellant’s past
convictions and prior bad acts commitied against the
victims. Defense counsel informed the trial court that it
was his brial strategy lo show the jury that Erika
Rutherford had piior problems with the appeliant.
Specifically, to show that Erika Rutherford would assume
the appetlant shot at her house even if she did not see him
because she hated him. Defense counsal wanled to show
that Erika Rutherford's hatred of the appellant woukd
cause her to say anything tn order to convict him and get
the appellant away from her son.

{9 30} The trial ceurt dismissed the mation for
mistria} staiing defense counsel's actions were strategic.
The trial court would not allow defense counsel to try a
trial strategy angd then ask for a mistrial when it seemed
like the trial stralegy might fail. However, the trial court
did agree to submit a curative instruction prepared by
defense counsel to the jury. advising that they should not
consider any reference to the appellant’s past criminal
conviction during deliberations.

{4 31} Defense counsel's trial strategy was debatable:
however, we cannot find that his representation of the
appellant was deficient when the trial strategy tended to
show a witness's bias and animus towards a defendant.

{4 32} The appellant then claims that his defense
counsel was deficient for failing to request a jury
instruction relating te the appellant's alibi. A review of
the record indicates that the appellant did not file a notice
of alibi before trial, pursuant to CrimR. 12.1. The
appellant alleges he was driving from his mother's
apartment in Cuyahoga Fails to his grandmother's house
in Maple Heights during the time when the shooting
occurred, :

{§ 33} The appellant’s mother, Janice Marcin,
testified that she lives in Cuyahoga Falls and that the
appeltant was at her apartment for Christmas dinner on
the day of the shooting. She stated that the appeliant had
left her home around 7:90 p.m. on December 23th. The
appellant resides with his grandmother. Efizabeth Elko.
who owns a home in Maple Heights. The appellant's
srandmother testified the appeliant returned home from
his mother's apartment on December 25th around §:00
p-m.

{€ 34) Marcin testified that it would take her 40 to 43
minutes t¢ drive from her apartment in Cuyahega Falls to
the appellant's grandmother's home in Maple Heights on
a normal day. The appellant also produced evidence that
#t had snowed ten inches on the day of the shooting

Kenneth Rotherford and Elvirs Werner both testitied that
their house in Parma was about five miles away from the
appellant's home in Mapie Heights and that it would take
between ten and twenty minutes e deive Lhere. Patrelman
Krebs testified he reegived the complaint that a gun was
fired into the Rutherford house between 7:47 p.m. and
7:49 pan. on December 25, 2002,

{4 35} The appellant ciaims it was impossible for him
to teave his mother's home in Cuyahoga Falls at 7:00 p.m.
on Christras day. drive to the Rutherford’s home in
Parma. shoot the window, and then return lo his
grandmother's home in Maple Heights by 8:00 pm.;
especially when 1t had snowed ten inches thal day. The
record reveals that ell of this information was before the
jury even though they were not provided with a written
alibi instruction.

{8 36} The believability of the appellant's alibi was
based on the credibility of the witnesses and is a question
for the jury to dectde. Given the time frames testified to.
we find it plausible that the appellant left his mother's
house in Cuyahoga Falls, drove to the Rutherford's house
in Parma. shot the window. and retumed to his home in
Maple Heights in one hour, The appellant's alibki is weak
at best. We find that defense counse! was not deficient in
failing to request an instruction on alibi.

{9 37} Finaly. the appellant claims his defense
caunsel was ineffective for failing to request a jury
instruction relating fo the identification of the appeflant
on the night of the shooting. However, afler reviewing
the trial transeript, we find that this instruction was aot
needed, and defense counsel was nol deficient for failing
to request it.

{9 38} AN three victims koew the appellant,
recognized him on the day of the shooting, and identified
the rented vehicle he was driving. Although it was dark
outside and had been snowing. all three of the victims
testified they clearly saw the appellant; two testified they
saw him shogling at the window. ldentification of the
appellant was nol an issue at trial: it was conceded by
defense counsel.

The primary issue at trial was the credibility of the
witnesses’ testimony. which placed the appellaat at the
scene of the erime.

{4 39} Furthermore. if we had found that appellant's
trial eounsel was deficient. the deficiency would have
only resulted in the granting of 2 mistrial. Based on the
evidence presented in this case. the appeliant would have
heen retried and surely convicled: therefore, the appellant
would nat have experisinced any prejudice resulting from
defense counsel's actions, The appellant's first assignment
of error is overruled.

{9 40} "1i. Defendant was denicd due process of law
when the court refused to grant a mistrial."
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{9 41} In his second assignment of error, the
appellant claims the trial court erred when it failed to
prant a mistrial based on the prejudicial testimony elicited
from Erika Rutherford that appellanl was a convicted
felon who served a two-yeay prison senience.

{9 42} A mistrial can be granted when lhe
impartiality of one or more of the jurors may have been
affected by an improper comment. Stote v, Talber!
{1986}, 33 Ohio App.3d 282: Srate v. Abboud (1983), 3
Ohio App.3d 62. The grant or denjal of an order of
mistrial Hes within the sound discretion of the trial court.
State v. Cobbins, Cuyahoga App. No. 82310, 2004-Ohio-
3736; Stare v. Glover (1988), 35 Ohio St.3d 18, 517
N.E.2d 900. Moreover, misirials need be declared only
when the ends of justice so require and a fair trial is no
longer possible. Stare v. Franklin (1991). 62 Ohio St3d
118, 580 N.E.2d 1. “An appellate court will not disturb
the exercise of thal discretion absent a showing Lhat the
nccused has suffered material prejudice.” Stare v. Soge
(1587), 31 Ohjo 5t3d 173, 182, 31 Ohio B. 375, 510
N.E.2d 343, 350

{4 43} In the mstant matter, a review of the trial
record indiczles that the trial court issued the following
curalive instruction o the jury: "Testimony was received
concerning the possibility that defendant, feffery Elko,
had a prior eriminal convietion. Such testimiony should
not have been given. )

¥t should not be considered for any purpese during
your deliberation.” {Tr. at 251}

{9 445 A jury is presumed to foliow instructions, -

inchuding curative instructions. given it by a trial judge.
State v. Hardwick. Cuyahoga App. Ne. 79701 2002-
Ohio-496; see, also, Stare v. Loza (1994), 71 Olio 5t.3d
61, 75, 641 N.E2d 1082, Given the overwhelming
evidence of guilt produced in this case and discussed
throughout this opinion, the appetlant has failed to show
How he suffered any material prejudice in light of the
curative instruction: lherefore, the trial court did not
abuse its discretion in refusing to grant a misirial based
on the improper comments. The appellant's second
assignment of error is overruled.

{€ 45} "VIIi. Defendant was denied due process of
law when he was convicted of felonious assault™

{% 46} "1X. Defendant was denied due process of law
when the cowt overruied Defendant's motion for
judgment of acquittal.”

{4 47} In his eighth assignment of error, the appellant
clairns he shoukd not have been convicted of felonious
assault because he did not cause physical harm to any of
the victims. Furthermore, in his ninth assignment of error.
appellant claims the trial court should have granted his
motion  for judgment of acguittal because Kenneth
Rutherford lied under opath about his homosexual
relationship with appellant.

)

{9 48} Crim.R. 29{A} governs motions for acquitta
and provides for a judgment of acquittal "if the evidence
is insufficient to sustain a conviction **% " Crim.R, 29:
see, also, Cobbins, supra. "An appellate caurt's function
in reviewing the sufficicncy of the evidence to support a
eriminal conviction is 1o examine the evidence admitted
al trial to determine whether such evidence, if belizved,
would convince the average mind of the defendant's guilt
beyond a reasonable doubt. A verdict will pot be
disturbed on appeal unless reasonable minds could not
reach the conclusion reached by the trier of fact.” Stave v
Watts. Cuyrhoga App. MNo. 82601, 2003-Chio-6480.
citing State v. Jenks (1991), 51 Ohio St.3d 259. 273,574
N.E.2d 492. Sufficiency s a test of adequacy. Siofe v
Thompkins. 78 Ohio St.3d 380, 386-387, 1997-Ohice-32.
678 N.E.2d 541,

{9 49} In the instant matier, the appeliant was
convicted of three counts of telonious assault. in violation
of R.C. 2803.1], which states in pertinenl part:

{%g 50} "{A) No person shatl knowingly do either of
the foliowing:

(g57y e

{4 52} "{2) Cause or attempt to cause physical harm
to another or 1o anather's unborn by means of a deadly
weapon or dangerous ordnance.”

{9 53} Kenneth Rutherford testified that on Decernber
25¢h. the light in his bedroom was on, which illuminated
the basement glass block window, He further stated that,
even with the bedroom light on, s person standing on the
putside of the window could not see inside. The evidence
shows that the appellant hired & pistol. which is a
dangerous ordnance. into the glass block window. Given
this testimony, the appeliant could net possibly know
who would e inside Keaneth's bedroom at the time of
the shooting.

{% 54} The fact that none of Lhe viclims were
physically hurt and that anone of the bullets penetrated
LIar{}ugh the glass block window are irrelevant. Firing 2
pistet into a window. without knowing who could be
behind it. satisfies a knowing attempt to cause physical
Larm. [t is tortunate that Ebvira Werner. Erika Ruthertord
and Kenneth Rutherford were watching television and
making food in the kitchen at lhe fime of the shooting.
The evidence presenied al trial was sufficient to convict
the appeliant of felonious assault. The appsilant's eighth
assignment of error is overroled.

{4 55} Mext, the appellant claims that the trial court
shauld have granted one of his motions for judgment of
acquittal based on the fact that Kenneth Rotherford lied
under oath  abiout whether he had a homossxuai
relationship with the appellant. We disagree with the
appetlant's assertion.

{§ 56} During the prosecution’s case in chief.
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Kenneth Rutherford stated to defense counsel on cross-
examination that he was only friends with the appellant;
lhe specifically denied having any sexuval relationship with
him. Later in the trial, it was discovered that a videotape
existed that depicted the appeliant and  Kenneth
Rutherford engaged i homosexual relations. Kenneth
Rutherford was brought back to the stand where he was
impeached by defense counsel and admitted he lied about
his sexual relationship with the appellant because he was
embarrassed and frightened.

f4 57} Based on Crim.R. 29, we find that even if the
testimony of Kenneth Rutherford was  completely
exchuded from the record. there

{4 58} would stilt be sufficient evidence Lo uphold the
appellant's convictions, Erika Rutherford and Elvira
Werner both heard gun shots. Both testified they saw the
appeliant elearly on the night of Lhe shooting. Erika
Rutherford saw a pistal in the appellant's hand and
observed bim shooling at the basement window. Elvira
Werner confronted the appellant on the driveway. Both
observed and identified the rented vehicle he was driving.
The appeliant's ninth assignment of error is overruled.

I 593 "TI. Defendant was denjed due process of law
by reason of improper prosecutorial argument.”

{4 60) tn addressing a claim for prosecutorial
misconduct, we must determine {1) whether the
prasecuter’s conduct was improper and {2) if so. whether
it prejudicially affected the defendant's substantial rights.
State v. Smith (1984), 14 Ohio St.3d 13. 14, 14 Ohio B.
317, 470 N.E.2d 883. The touchstone of this analysis "is
the fairness of the frial. not the culpability of the
prosecutar." Sweirh v. Phillips (1982), 455 U5, 209, 219,
71 L.Ed.2d 78, 102 5.Ct. 940. A trial is not unfair if. in
the context of the entire trial, it appears clear beyand a
reascnable doubt that the jury would have found the
defendact guilty even wilkout the improper comunents.
State v. Treesh, 90 Ohio 5t.3d 460. 464, 2041-Ohio-4.
T39NE.2d 749,

{9 61} Appellate courts ordinarily decline fo reverse a
trial court's judgment because of counsel’s misconduct in
argument, unless (a) the argument injects non-record
evidence or encourages irrational inferences. such as
appeals to prejudice or juror self-interest or emotion, (1)
the argument was likely to have a significant effect on
jury detiberations, and (c) the trial court faiied 10 sustain
an objection or take other requested curative action when
the argument was in process. S

v. Maddox (Mov. 4, 1982). Cuyahoga App. MNos.
44600 and 44608, at 9-10. Generaily, the progecution is
entited 1o a certain degree of latitude in miaking its
closing remarks. State v. Hoodards (1966). & Ohio S1.2d
i4.

{9 62} In the instart matter, the appellant claims the
prosecutor made several prejudicial comments during his

closing argument. First, the prosecutor stated: "1 represent
all of the individuals in the State. And. of course. Mr.
Powers is representing his client fthe Defendant]. and
anly his client te the detriment of everybody else.” (Tr. at
199} The appellant claims this comment polarized the

Jury against him. We disagree,

19 63} Right after the comment was made, the
defense made an objection. The trial court sustained the
objection to the reference that Mr. Powers is representing
the appellant “to the detriment of everybody else.” The
trial court then stated a curative instruction: "He is
representing his client, but not to the detriment. You both
have a duty to represent. and he is representing his client
Lo the best of his ability, 1 will accept that statement.” (Tr.
at 199.)

{4 64} We find that the trial cowrt's subsequent
instruction cured the improper conument. Furthermore, as
stated previously i this opinion. the effect of the
comment would not have prejudiced the appellant
because of the evidence that was produced against him in
this case; the jury would have found the appellant guilty
without the impreper comment.

{§ 65} Second, the appellant claims the following
statements made by the prosecutor allude to the
appellant’s faifure to take the stand and testify in his own
defense. The prosecutor slated: "No other evidence, no
other testimony exists to contradict these facts. And 1
want you fo remember that when you listen to whal Mr,
Powers has 1o say." {Tr. at 202,) The prosecutor also
stated; "*** lhere has been no testimony by anyone to
state that these people are not telling the truth.™ (Tr, at
215.}

4 66} We disagree with the appellant's interpretation
of the prosecutor's argument. After reviewing the record.
the prosecutor was not at al} referring ta the fact that the
defendant did not lestify in his own defense. but was
instead referring to the lack of defense witnesses who
coutd rebut the testimony of the victims. The two
witnesses prodoced by the defense only testified to the
fact that they never saw the sppeilant with a gun and to
the approximate times appellant left and arrived at the
ather's bome. The appellant's third assignment of error is
averruied.

{9 67} "IV. Defendant was denicd due process of law
when the court failed to give any instruction concerning
the wilful lies by Kenneth Rutherford.”

{4 68) *V. Defendant was denied due process of law
when the court did oot give any Instruclion concerning
alibi."

4 69} "VIL Defendant was denied due process of faw
when the court instructed the jury that defendant could be
found guilty for the intervening act of another.”

{9 70} "VI11. Defendant was denied due process of law
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when the court amended the indictment by allowing the
Defendant to be convicted for a date of offense other than
that specified in the indictment.”

{9 71} In his fourth, fitth, sixth and seventh
assignmenis of error. the appellant claims the trial court
erred by failing to provide the jury with instructions
explaining the impeachment of Kenneth Rutherford and
the appellant's alleged alibi on the oight of the shooting.
The appellant further alleges the trial cowrt erred in
giving the jury improper instructions that the defendant
could be found guilty for the intervening act of anather
and that the defendant could be convicted of committing
the offense on a date other than thal specified in the
indictment.

{§ 71} We note that appellant did not ohject Lo the
jury instructions at trial and, therefore, waived all but
plain error. Stafe v. Undervood (1983), 3 Ohio St.3d 12
3 Ohio B. 360, 444 N.E.2d 1332, syllabus. To constitute
plain error. the error must be obvious on the record,
palpable, and fundamental. sa that 1t should bhave been
apparent to the trial court without olijection. See Swie v.
Tichon, {1995). 102 Chio App.3d 758, 767, 658 N.E.2d
16,

{9 73} A defective jury instruction does not rise te the
level of plain error unless it can be showa that the
outcoms of the trial would clearly have been different but
for the alleged erros. Stoie v. Campbell (1994). 69 Ohio
St.3d 38. 630 N.E.2d 339; Cleveland v. Buckley (1990).
67 Ohio App.3d 799, 588 N.E.2d 912. Moreover. a single
chellenged jury instruction may not be reviewed
piecemeal or in isolation, but must be reviewed within the
context of Lhe entire charge. See, State v. Hardy (1971),

28 Ohio 5t2d 89, 276 N.E.2d 247; Stare v. Fields {1984).

13 Ohic App.3d 433, 469 N.E.2d 939,

{§ 14 First, the appeltant claims the trial court shouid
have specifically instructed the jury that Kenneth
Rutherford lied under oath about his sexual relationship
with the appeliant. The appellant claims this issue was'a

material fact of the case. We disagree. Kenneth
Rutherford stated he was embarrassed and frightensd of:

his sexual relationship with the appellant. He was
impeached on the stand and admitted that he lied about
having a homosexual refatienship.

{9 75} The trial court Instructed the jury that il is their
job to consider the credibility and belfigvability of each
person testifying. The trial court stated to the jury: "If you
believe from all the evidence that a witness was mistaken
or has testified untruthfully 1o a fact. you are not required
to belicve the lestimony simply because the witnass was
under cath." {Tr. at 233} The trial court also stated: "You
may helieve all of the testimany of a particular witness,
or you may disbelieve all of the testimony of a particular
winess." [d. The trial court goes on in the transcript for
{hree more pages discussing how to determine the weight
and credibility of testifying witnesses. After reviewing

the credibility instruction that the trial court gave to the
gury, we can find no error with the instruction; it was
more than adequate.

{9 76} Second, the appellant claims the trial eourl
crred by not instructing the jury about his alibi. As
previously stated. the trial court could have excluded
defendant’s alibi evidence entirely because his notice of
alibi was never filed, in violation of Crm.R. 1Z.1.
However. the trial couwt did not exclude this testimony
and permitted defendant to present evidence about an
alibi. As we have previously discussed. the appetiant's
alibi is weak at best: therefore. even if the trial court had
given the jury an instruction on alibi. we cannot say that
the jury verdict would have been different.

{4 77} Finally, the appeliant alleges the trisl court
erred when i instructed the jury that the defendant counld
be found guilty for the intervening act of another and also
could be found guilty for committing the offensz on a
date pther than the date specified in the indictment.

{9 78} The trial cowt stated: "[T)he defendant is
responsible  for the naturat  consequences of  the
Defendant's unlawful act of failure to act. even though
physical harm 1o a persen was also caused by the
intervening act or failure to act of another person.” (Tr. at
246-247.) The trial court also staled: "The date of the
offense in this indictment allegedly accurred  has
previously been stated. It is not necessary that the Stale
prove thal the offense was committed on the exact day as
charged i the indictment. 1t is sufficient Lo provs that the
event took place on a date reasonably near the date
claimed." {Tr. at 252.)

{2 79} The record in this case retlects that the trial
court used Ohio fury Instructions when charging the jury.
We find that it was error for the tial courl to state the
appellant could be convicted for the intervening act of
angther person beeause this instruction dees not apply Lo
the facts of this case. However, the error was harmless
and would not have affected the jury's deliberations
whatsoever, Mo intervening acts pceurred in Lhis case, nor
were any suggesied by either side. Jury "instructions
should be simple, clear, and concise and relate o the Facts
of the case.

{4 80} Furthermore. the exact date and fime that the '
offense was commitied is immaterial unless the nature of
the offense requires that the exactness of time would be
essential. Stade v. Tesca {1923}, 108 Ghio 81, 287, The
fact that the appeliant failed to file notice of his alibi
before trial renders the exact time apd date of the offense
immaterial. However. as previcusly discussed, even if an
alibi instruction was given to the jury. reasonable minds
could conciude that the appellant was more than able to
commit the alleged crimes in the time frames presented.

{1 81} After reviewing the entire jury charge in fotal,
we cannot find that the oulcame of the trial would ave
been different had the irial court included or modified the
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jury instructions as discussed above. The appellant's
fourth, fifth, sixth, and seventh assignments of error are
hereby overrulzd.

{9 823 “X. Defendant was denied due'process of law
when he was multiply sentenced.”

{4 83} "X1. Defendant was denied due process of law
when he was doubiy sentenced for a firearmy where a
firearm was an element of the offense.”

{9 84} In the appellant's tenth and elevealh
assignments of error, he claims he was denied duve
process when he was convicled of both felanicus assault
and improperly discharging & firearm at or into a
habitation. The appeilant claims the trial cowt should
have merged the offenses because they are ailied offenses
of simitar imporl. Furthermore, the appelant claims he
should not have been charged with additional firearm
specifications when a firearm was an element of the
underlying crimes.

{4 83} The crimes of felonious assault, R.C. 2903.11,
and improperly discharging a firearm into a habitation,
R.C.2923.161, are not allied oftenses of similar imporl.

{4 86} R.C. 2923.161, improperly discharging {irearm
at gr into habitation: school-related offenses states:

{9 873 "{A) No person, without privilege to do so.
shall knowingly do any of the following:

{4 88) "{1) Discharge a firearm at or into an occupied
structure that is 2 permanent or temporary habitalion of
any individual:"

{9 893 R.C. 2903.11, felonious assault, states:"(A) No
" person shall knowingly do either of the following:

WED Ry

£ 91} "(2) Cause or atlempt to cause physical harm
o another or to ancther's unborn by means of a deadly
weapon or dangerous ordnance.”

{9 92} For R.C. 2923.161 to apply, it is irrelevant
whether the strusture is occupied or uncccupied at the
time of the shooting so long as it s found to be someone's
habitation. Moreover. R.C. 2923.161 specifically requires
that the perpetrator uses a firearm in order to commit the
crime. The revised code defines a "firearm” as a deadly
weapon capable of expelling or propelling one or maore
prajectiles by the action of an explosive or combustible
propeliant. R.C. 292311 (B) 1) R.C, 2923.151 basically
applies when a firearm is discharged at 2 specific
structure or in a prohibited area, regardless of the
presence of people.

{9 93} R.C. 2903.11 applies when & person
knowingly cavses or attempts to cause physical harm to
another, The crime can be commitied anywhere. The
perpetrator can either use & "deadly weapon” or a

"dangerpus ocdnance” in committing the offense. A
“deadly weapon" is any instrument. device. or thing
capable of inflicting death. and designed for use as a
weapon. ar possessed. carried, or used as a weapon. R.C.
2923.11 {A). A "dangerous ordnance” is any fircarm,
pistol. rifle. shotgun, cannon. or artillery piece. R.C.

© 2923 11(L). R.C. 2903.11 is designed ioc protect the

person. rather than a specific structure or area.

{4 94} Given the plain language of the statutes. the
appellant can be charged and convicled of discharging &
firearm into a habitation and also for felonicus assault if
there are people inside the habitation al the lime of the
shooting. 1f none of the victims had been inside the house
al the time the appellant shot the windew. then he could
only have been convicted af R.C. 2923.161. However.
since all three viclims were inside the habitation. and
conid have been behind the basement bedroom window at
the time of the shooting, the appetiani's convictions under
both R.C. 2923.161 and R.C. 20G3.11 were proper. The
appellant's tenth assignment of error s overruled.

{9 95} In addition. the appellant claims he cannot be
convicted and sentenced on the fircarm specifications
becavse they are elements of the underlying crimes. R.C.
2923.161 specifically requires that a flvearn be used to
commil the crime; therefore, we agres with appellant that
a firearmn is an element of the underlying offense. and it
was errer for him 1o have been cenvicted and sentenced
to a three-year firearm specihication.

{4 96) However. uniike R.C. 2923.161. R.C. 2903.11
does not require the use of a firearm in order to complete
the crime. A perpetrator can commil a felonicus assault
using. for example, a knife. baseball bat. brick, or tire
iron -- just about any object that can be used as 2 weapon.
Since using a firearm in order to cormmit the offense is
uot a required element. it was proper for the appelant to
be convicted and sentenced (o a three-year fircarm
specification in addition to being convicted and sentenced
for fefonious assault.

{9 97} Even though we have found that it was an
grror to convict and sentence the appellant to a three-year
fireartn specification in addition to convicting and
sentencing him for improperly discharging a firearm iato
a habitation. we hold thal the error is harmless. The
record indicates thal the trial court sentenced the
appeilant to three years on each of the firearm
specifications that were attached to the three counts of
felonjous assault. The trial courl then merged all of the
firearm specifications for the purposes of sentencing and
ordered that the three-year firearm specifications run
prior to. and consecutively with. the two-year concurrent
sentence for the underlying offenses; therefore, the prison
sentence the appellant received would have included a
three-year consecutive firearmn  specification.  even
withoul the error. Because the appellant's sentence
remains snchanged, his eleventh assigament of ervor is
overruled,




Judgment affirmed.

MICHAEL 1. CORRIGAN, A, AMD KENNETH A.
ROCCO, J., CONCUR.
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Qhio Statutes
Title 29. CRIMES - PROCEDURE
Chapter 2901. GENERAL PROVISIONS

Current through legisiation filed and passed through
4/6/2010

§ 2901.04.Rules of construction for statutes and rules
of procedure

(A) Except as otherwise provided in division (C) or (D)
of this section, sections of the Revised Code defining
offenses or penalties shall be strictly construed against
the state, and liberally construed in favor of the aceused.

{B) Rules of criminal procedure and sections of the
Revised Code providing for criminal procedure shall be
construed so as to effect the fair, impartial, speedy, and
sure administration of justice.

{C) Any pravision of a section of the Revised Code that
refers to a previous conviction of or plea of guilty to a
violation of a seclion of the Revised Code or of a division
of a section of the Revised Code shall be construed to
also refer to a previous conviction of or plea of guilty to a
substantially equivalent offense under an existing or
former law of this state, another state, or the United
States or under an existing or former municipal
ordinance.

{D} Any provision of the Revised Code that refers to a
section, or to a division of a section, of the Revised Code
that defines or specifics a criminal offense shall be
construed to also refer to an existing or former faw of this
state, another state, or the United States, to an existing or
former municipal erdinance, or to an existing or former
division of any such existing or former law or ordinance
that defines or specifies, or that defined or specificd, a
substantially equivalent offense,

History. Effective Date: (3-23-2000; 09-23-2004



History. Effective Date: 10-11-20(2
Chio Statutes
Titte 29. CRIMES - PROCEDURE

Chapter 2923, CONSPIRACY, ATTEMPT, AND
COMPLICITY; WEAPONS CONTROL; CORRUPT
ACTIVITY

Current through legislation filed and passed through
4/6/2010

§ 2923.161.Improperly discharging firearm at or into
a habitation, in a school safety zone or with infent to
cause harm or panic to persons in a school building or
at a school function

{A) No person, without privilege to do so, shall
knowingly do any of the following:

(1) Discharge a firearm at or into an occupied structure
that is a permanent or temporary habitation of any
individual;

(2) Discharge a firearm at, in, or inte a school safety
zone;

{3) Discharge @ firearm within one thousand feet of any
school building or of the boundarics of any schoot
premises, with the inteat to do any of the following:

(a) Cause physical harm io another who is in the school,
in the school building, or at a function or activity
associated with the school;

(b) Causc panic or fear of physical harm 10 another who
is in the schood, in the school building, or at a funclion or
activity associated with the school;

{¢} Cause the cvacuation of the school, the school
building, or a fimetion or activily associated with the
school.

{B) This section docs nol apply to any officer, agent, or
employee of this or any other state or the United States,
or fo any law enforcement officer, who discharges the
firearm while acting within the seope of the efficer’s,
agent's, or employee’s duties.

(C)y Whoever violates this section is guilty of improperly
discharging a firearm at or into a habitation, in a school
safety zone, or with the intent to cause harm or panic (o
persons in a school, in a school building, or at a school
function or the evacuation of a school function, a felony
of the second depree.

(D} As used in this section, "occupied strocture” has the
same meaning as in section 209,01 of the Revised Code.
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Ohio Statules
Title 29. CRIMES - PROCEDURE
Chapter 2941. INDICTMENT

Current through legislation filed and passed through
4/6/2010

§ 2941.1453Fircarm displayed, brandished, indicated
that offender possessed the firearm, or wsed it to
facilitate offense specification

(A) Imposition of 4 three-year mandatory prison term
upon an offender under division {(D)1)(&) of section
2020.14 of {he Revised Code is precluded unless the
indickment, count in the indietment, or information
charging the offense specifies that the offender had a
fircarm on or about the offender's person or under the
offender's control while committing the offense and

displayed the firearm, brandished the firearm, indicated .

that the offender possessed the firearm, or used it to
facilitate the offense. The specification shall be stated at
the end of the body of the indictment, couni, or
information, and shall be stated in substantially the
following form:

"SPECIFICATION (or, SPECIFICATION TO THE
FIRST COUNTY). The Grand Furors (or insert the person’s
or the prosecuting atlorney's name when appropriate)
further find and specify that (set forth that the offender
had & firearn on or about the offender's person or under
the offender’s conirol while committing the offense and
displayed the firearm, brandished the firearm, indicated
that the offender possessed the firearm, or wsed it to
facilitate the offense).”

{(B) Tmposition of a three-year mandalory prison term
upon an offender under division (D)(1)(a) of section
2079.14 of the Revised Code is precluded if a court
imposes a one-year or six-year mandatory prison term on
the offender under that division relative to the same
felony.

(C) The specification described in division {A) of this
section may be used in a definquent child proceeding in
the ranner and for the purpose described in section
2152.17 of the Revised Code,

(D) As uvsed in this section, "firearm" bas the same
meaning as in seetion 2923.11 of the Revised Cede.

History. Effective Date: 01-01-2002

%

L2

o,

o



Ohio Statutes
Title 29, CRIMES - PROCEDURE
Chapter 2941, INDICTMENT

Cwrrent through legislation filed and passed through
4/6/2010

g 2941.25.Allied offenses of similar import - multiple
counts

(A) Where the same conduct by defendant can be
consirued to constitule two or more allied offenses of
similar impord, the indictment oF information may coatain
counts for all such offenses, but the defendant may be
convicted of only one.

(B) Where the defendant's conduct constitutes two o1
more offenses of dissimilar import, or where bis conduct
results in fwo or more offenses of the same or similer
kind committed separalely or with a separate animus as to
each, the indictment or information may contain counts
for all such offenses, and the defendant may be convicted
of ali of them.

History. Bffective Date: 01-01-1974
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Ohio Statufes
Fitle 29, CRIMES - PROCEDURE
Chapter 2929. PENALTIES AND SENTENCING

Current through legislation filed and passed through
47672018

§ 2929.14.Definite prison terms

{A) Bxcept as provided in division {C), (D)(1). {1%(2),
(D)3}, (D)A), (DYS), WHE), D7), (DY), (G), (1), (1),
or (L) of this section or in division {D)(0) of section
2919.25 of the Revised Code and cxcept in relation 1o an
offense for which a senlence of death or life
imprisonment fs to be imposed, it the court imposing a
senfence upon an offender for a felony elects or is
required to impose a prison term on the offender pursuant
to this chapter, the court shall impose a definite prison
termn that shall be one of the following:

(1) For a felony of the first degree, the prison term shall
be three, four, five, siX, seven, eight, nine, or ten years.

(2) Tor a felony of the second depree, the prison term
shall be two, three, four, five, six, seven, or cight years.

(3) For a felony of the third degree, the prison term shall
be one, two, three, four, or {ive years.

{4) For & felony of the fourth degree, the prison term shall
be six, seven, eight, nine, ten, cleven, twelve, thirteen,
fourtecn, fifteen, sixteen, seventeen, or eighteen months,

(5) For a felony of the fifth degree, the prison lerm shail
be six, seven, eight, nine, fen, eleven, or twelve months.

(B) Bxcept as provided in divisien (C), (D)1, (2},
(DH3), {DX(5), (DX6), (DHT), DHB), (G), (), (3), o1 {L}
of this section, in section 2907.02, 2907.05, or 2919.25 of
the Revised Code, or in Chapter 2923, of the Revised
Code, if the court imposing a sentence upon an offender
for a felony elects or is required to impose a prisen term
om the offender, the court shall impose the shortest prison
term awthorized for the offense pursvant fo division (A)
of this seetion, unless one or morc of the following
applies:

(1) The offender was serving a prison term at the time of
the offense, or the offender previously had served a
prison term.

(2) The court finds on the record that the shortest prison
termn will demean the seriovsness of the offender's
conduct or will not adequately protect the public from
future crime by the offender or others,

{C) Except as provided in division (D)(7), (D)(8), (G), or
(L) of this section, in section 2919.25 of the Revised
Cede, or in Chapter 2925, of the Revised Code, the court
imposing a sentence upon an offender for a felony may
imypose the longest prison term authorized for the offense
purshant to division (A) of this section only upon
offenders who cormmitted the worst forms of the offense,
upon offenders who pose the greatest likelihood of
commitling fulure crimes, vpon certain major drug
oftenders under division (D)3} of this section, and upon
certain tepeat violent offenders in accordance with
division {D)(2) of this section.

(I)(13(a) Excopt as provided in division (D)(1){e} ef this
seclion, if an offender who is convicted of or pleads
guilty to a felony also is convicted of or pleads guilly (o a
specification of the Lype described in section 2941.141,
2941.144, or 2941.145 of the Revised Code, the court
shall impose on the offender one of the following prison
ferms.

{i) A prison term of six years if the specification is of the
type described in section 2941.144 of the Revised Code
that charges the offender with having a firearm that is an
automatic fircarm or that was equipped with a firearm
muffler or silencer on or about the offender's person or
under the offender's control while committing the felony;

(ii} A prison term of three years if the specification is of
the type described in scotion 2941.145 of the Revised
Code that charges the offender with having a firearm on
or aboul the offender's person or under the offender's
control while committing the offense and displaying the
fircarm, brandishing the firearm, indicating that the
offender possessed the fircarm, or using it to facilitate the
offense;

{1}y A prison ferm of one year if the specification is of the
type described in section 2841.141 of the Revised Code
that charges the offender with having a firearm on or
about the offender’s person or under the offender's control
while committing the felony.

{(b) I & court imnposes a prison term on an offender under
division (12)(}){a) of this section, the prison term shall not
be reduced pursuant lo  section 2929.20, section
2967.193, or any other provision of Chapter 2967, or
Chapter 5120. of the Revised Code. Except as provided
in division (D)(1)}g) of this section, a court shall not
impose more than one prison ferm on an offender under
division {D)1)(a) of this section for felonies committed
as part of the same act or fransaction.

{c) Except as provided in division (D}(1)(e) of this
section, if an offender who is convicted of or pleads
guilty to a violation of seetion 2923161 of the Revised
Code or to a felony that includes, as an essential element,
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purposely or knowingly causing or attempting to cause
the death of or physical harm to another, also is convicted
of or pleads guilty to a specification of the type described
in section 2941.146 of the Revised Code that charges the
offender with committing the offense by discharging a
firearm from a molor vehicle other than a manufactured
home, the court, after imposing a prison term on the
offender for the violation of section 2923.161 of the
Revised Code or for the other feleny offense under
division {A), (D¥2), or (D)(3) of this section, shall
impose an additional prison term of five years upon the
offender that shall not be reduced pursuant to section
2929.20, section 2967.193, or any other provision of
Chapter 2967. or Chapter 5120. of the Revised Code. A
courd shall not impose more than one additional prison
term on an offender ander division (D)(1){(c) of this
scetion for felonies committed as part of the same act or
transaction. If a court imposes an additional prison term
on an offender under division (D)(1)(c) of this section
relative to an offense, the court alse shall impose a prison
term under division (IN{1)(a) of this scction relative to
the same offense, provided the criteria specified in that
division for imposing an additional prison term are
satisfied relative 1o the otfender and the offense.

{d) 1 an offender who is convicted of or pleads guilty to
an offense of violence that is a felony also is convicted of
or pleads guilty to a speeification of the type described in
section 2941.1411 of the Revised Code that charges the
offender with wearing or carrying body armor while
cornmitting the felony offense of violence, the court shall
impose on the offender a prison term of two years. The
prison term so imposed shall not be reduced pursuant to
section 2929 .20, section 2967.193, or any other provision
of Chapter 2967. or Chapter 5120, of the Revised Code.
A court shall not impose more than ene prison term on an
offender under division (D){1){d) of this section for
felonies committed as part of the same act or transaction.
If a court mmposes an additiopal prison term under
division {D){1){a) or (c) of this section, the court is not
preciuded from imposing 2n additional prisen term under
division (D) 1)(d) of this section.

(¢} The court shatl not impose any of the prison ferms
described in divisien (D)(1)(a) of this section or any of
the additional prison terms described in division (D)(1){(c)
of this section upon an offender for a violation of section
292312 or 2023.123 of the Revised Code. The coust shall
Aol impose any of the prison terms described in division
- (D)(13(a) or (b) of this section upon an offender for a
violation of section 2923.122 thal involves a deadly
weapon that is a fircarm other than a dangerous ordnance,
section 2923.16, or section 2923,121 of ihe Revised
Code. The court shall not impose any of the prison ferms
described in division (D)}(1)a) of this section or any of
the additional prison terms described in division (D)(1)(c)
of this section upon an offender for a violation of section
2023.13 of the Revised Code unless all of the following

apply:

(i) The offender previously has been convicted of
aggravaled murder, murder, or any felony of the first or
second degrec.

(11} Less than five years lave passed since the offender
was released from prison or post-release control,
whichever is later, for the prior offense.

()} If an offender is convicted of or pleads guilty to a
felony that includes, a5 an essential element, causing or
attempting to cause the death of or physical harm fo
another and also is convicted of or pleads puilty to a
specification of the lype described in section 29411412
of the Revised Code that charges the offender with
committing the offense by discharging a fircarm af a
peace officer as detived in section 2935.01 of the Revised
Code or a corrections officer, as defined in section
2941.1412 of the Revised Code, the court, after imposing
a prisen terin on the offender for the felony offense under
division (A), (D2, or (DX3) of this section, shall
impose an additional prison term of seven years upon the
offender that shall not be reduced pursuant fo section
292920, scction 2967.193, or any other provision of
Chapiler 2967. or Chapter 3120. of the Revised Code. If
an offender is convicled of or pleads guilty to two or
more [etonies that include, as an esseniial element,
causing or attempting to cause the death or physical harm
to another and also is convicted of or pleads guilty to a
specification of the fype described under division
(IB(1)EY of this section in cennection with two or more
of the felonies of which the offender is convicted or to
which the offender pteads puilty, the sentencing court
shall impose on the offender the prison term specified
under division (DY(1)(D) of this section for each of two of
the specifications of which the offender is convicted or to
which the offender pleads guilty and, in its discretion,
also may impose on the offender the prison term
specified under that division for mny or all of the
remaining specifications. If a courl imposes an additional
prison term on an offender under division (D(1)({} of
this section relative to an offense, the court shall not
impose a prison term under division (2){1)(a) or (c) of
this section relative to the same offense,

(g} T an offender is convicled of or pleads guilty to two
or more felonies, if one or more of those felonies is
aggravated murder, murder, atlerapted aggravated
murder, attempted murder, agpravated robbery, felonious
assault, or rape, and if the offender i convicled of or
pleads guilty to a specification of the type described
under division {D)(1){z) of this section in connection with
two or more of the felonies, the sentencing cowt shall
impose on the offender the prison term specified under
division (I23(1)(a) of this section for each of the twe most
serious specifications of which the offender is convicted
of to which the offender pleads guwilty and, in ils
discretion, also may impose on the offender the prison
term specified under that division for any or all of the
remaining specifications.



(2)(a) If division (D)(2)(b) of this section does not apply,
the court may impose on an offender, in addition to the
longest prison term avthorized or required for the offensc,
an additional definite prison term of one, two, three, four,
five, six, seven, eight, ninc, or ten years if all of the
following criferia arc met:

(i) The effender is convicted of or pleads guilty to a
specification of the type described in section 2941.149 of
the Revised Code that the offender is a repeat violent
offender.

(i) The offense of which fhe offender currently is
convicted or to which the offender currently pleads guilty
is aggravated murder and the court does not impose a
sentence of death or Life impriscmnent without parole,
pwrder, ferrorism and the court does not impose a
sentence of life imprisonment without parole, any felony
of the first degree that is an offense of violence and the
court does not impose a sentence of life imprisonment
without parcle, or any felony of the second degree (hat is
an offense of violence and the trier of fact {inds that the
offense involved an attempt o canse or a threat to cause
serfous physical harm 1o a person or resulted in serious
physicat harm to a person,

(iii) The court imposes the longest prison term for the
offense that is not Hie imprisonment without parole.

{iv) The coutt finds that the prison terms imposed
pursuant to division (D} 2)a)(iil) of this section and, if
applicable, division (D)1} or (3) of this section are
inadequate to punish the offender and protect the public
from future crime, because the applicable factors under
section 2929.12 of the Revised Code indicating a greater
liketihood of recidivism outweigh the applicable factors
under that section indicating a lesser likelihood of
recidivism.

(v) The court finds that the prison lerms imposed
pursuant to division (DH(2)(a){iii) of this section and, if
applicable, division {D)(1) or (3) of this section are
demeaning to the seriousness of the offense, becavse one
or more of the factors under section 2029.12 of the
Revised Code indicating that the offender's conduct is
more serious than conduct normally constituting the
offense arc present, and they outweigh the applicable
factors under that section indicating that the offender's
conduct is Jess serious than conduct normally constituting
the effense.

{b) The cowt shall impose on an offender the longest
prison term authorized or required for the offense and
shall impose on the offender an additional definite prison
term of one, two, three, {our, five, six, seven, cight, nine,
or ten years if all of the following criteria are met:

(i} The offender is convicted of or pleads guilty to a
specification of the type described in section 2941.149 of
the Revised Code that the offender is a repeat violent
offender.

{1} The offender within the preceding twenty vears has
been convicted of or pleaded guilty to three or more
offenses described in division (CC)(1) of section 2929.01
of the Revised Code, mcluding all offenses described in
that division of which the offender is convicted or to
which the offender pleads guilty in the current
prosecution and 1l offenses deseribed in that division of
which the offender previousty has been convicled or to
which the offender previously pleaded guilty, whether
prosecuted together or separately,

(i) The offense or offenses of which the offender
currently is convicted or to which the offender currently
pleads puilty is aggravated murder and the court does not
impose a sentence of death or life imprisonment without
parole, murder, terrorism and the court does not impose a
sentence of Hfe imprisonment without parole, any felony
of the first degree that is an offense of vielence and the
couri does not impose a scentence of life imprisonment
without parole, or any felony of the second degree that is
an offense of viclence and the trier of fact finds that the
offense involved an attempl lo cause or a threat to cause
serions physical barmt to a person of resulted in serious
physical harm to a person.

{c) For purposcs of division (D)(2)(b) of this section, fwo
or more offenses comumitted at the same time or as part of
the same act or event shall be considered one offense, and
that one offense shali be the offense with the greatest
penalty.

(d} A sentence imposed under division (DY2)(a) or (1) of
this section shall not be reduced pursuant to section
292920 or section 2967.193, or any uvther provision of
Chapter 2967. or Chapter 5120. of the Revised Code, The
offender shall serve an additional prisen term imposed
under this section consecutively to and prior to the prison
term imposed for the underlying offense.

() When imposing a sentence pursuant to division
(I{2)(a) or (b) of this section, the court shal state its
Tindings explaining the imposed sentence.

{3){a) Except when an offender commits a vielation of
seetion 2203.01 or 2907.02 of the Revised Code and the
penalty imposed for the violation is life imprisenment or
commyits & violation of section 2903.02 of the Revised
Code, if the offender commits a violation of section
292503 or 2925.11 of the Revised Code and that section
clagsifies the offender as a major drug effender and
requires the imposition of a ten-year prison term on the
offender, if the offender commits a felony violation of
section 2925.02, 2925.04, 2925.05, 202536, 3715.07,
3719.08, 3719.16, 3719161, 4729.37, or 472961,
division {C) or (D)} of section 3719.172, division {C} of
section 4729.51, or division (I) of section 4729.54 of the
Revised Code that includes the sale, offer to secll, or
possession of a schedule I or 1T controfled subsiance, with
the exception of manhusna, and the court imposing
sentence upon the offender finds that the offender is
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guilty of a specification of the (ype described in section
2941.1410 of the Revised Code charging that the
offender is a major drug offender, if the courl imposing
septence upon ar offender for a felony finds that the
offender is guilty of corrupt activity with the most serious
offentse in the pattem of corrupt activity being a felony of
the first degree, or if the offender is guilty of ap
alternpted violation of section 2907.02 of the Revised
Code and, had the offender completed the vielation of
section 29077.02 of the Revised Code that was atlempied,
the offender would have been subject to a sentence of life
imprisonment or life imprisonment without parole for the
violation of section 2907.02 of the Revised Code, the
court shall impose upon the offender for the felony
violation a ten-year prison ierm that cannot be redoced
pursuant 1o section 2929.20 or Chapter 2967. or 5120. of
the Revised Code.

(b) The court imposing a prison term on an offender
under division {13)(3)(a) of this scetion may impose an
additional prison term of one, twe, three, four, {ive, six,
seveh, eight, nine, or ten years, if the court, with respect
to the ferm #mposed under division (D)(3)(a) of this
section and, if applicable, divisions {I3)(1} and (2) of this
section, makes both of the findings set forth in divisions
(D)}(2){a)(iv) and (v) of this scction.

(4) If the offender is being sentenced for a third or fourth
degree felony OVI offense under division (G)(2) of
section 2929.13 of the Revised Code, fhe sentencing
court shall impose upon the offender a mandatory prison
term in accordance with that division. In addilion to the
mandatory prison term, if the offender is being sentenced
for a fourth degree felony OVI offense, the cour,
notwithstanding division (A}4) of this section, may
sentence the offender to a definite prison term of nof less
than six months and not more than thirty months, and if
the offender is being sentenced for a third degree felony
OVI offense, the sentencing court may sentence the
offender to an additional prison term of any duration
specified in division (A){3) of this section. In cither case,
the additional prison torm imposed shall be reduced by
the sixty or one hundred twenty days imposed upon the
offender as the mandatory prison term. The total of the
additional prison term imposed under division (D){4) of
this section plus the sixty or one hundred twenty days
imposed as the mandatory prison term shall equal a
definite term in the ranpe of six momnths to thirty months
for a fourth degree folony OVI offense and shall equal
one of the authorized prison terms specified in division
(AX3) of this section for a third degree felony OVI
offense. 1f the court imposes an additional prison term
under division (T34} of this section, the offender shall
serve the additional prison term afler the offender has
served the mandatory prison term required for the
offense. In addition to the mandatory prison term or
mandatory and additional prison ferm imposed as
described in division {D)4) of this section, the court also
may seantence the offender to a commumty control
sanction under seclion 2929.16 or 2929.17 of the Revised

Code, but the offender shall serve ali of the prison terms
so imposed prior to serving the community control
sanetion.

If the offender is being sentenced for a fourth degree
felony OVI offense under division {G)(1) of section
292913 of the Revised Code and the couwrt imposes a
mandatosy term of local incarceration, the court may
impose a prison ferm as described in division (A)(1) of
that section.

(5) If an offender is convicted of or pleads guilty to a
violation of division {A)(1) or {2) of section 2903.06 of
the Revised Code and also is convicted of or pleads guilty
to a specification of the type described in section
29411414 of the Revised Code that charges that the
victim of the offcnse is a peace officer, as defined in
section 2935.01 of the Revised Code, or an investigator
of the bureau of criminal identification and investigation,
as defined in section 2803.11 of the Revised Code, the
court shall impose on the offender a prison term of five
years. If a court imposcs a prison term on an offender
under division (TX}(5) of this section, the prison term shalk
not be reduced pursuant to section 292920, scction
2967.193, or any other provision of Chapter 2967. or
Chapter 5120. of the Revised Code. A court shall not
impose more than one prisen term on an offender under
division (T)(5) of this section for felonies committed as
part of the same act.

{6} If an offender is convicted of or pleads guilty to a
violation of division (A)(1) or {2) of section 2903.06 of
the Revised Code and also is convicted of or pleads puilty
to a specification of the type deseribed in section
2941.1415 of the Revised Code that charges that the
offender previously has been convicted of or pleaded
puilty to three or more violations of division (A) or (B) of
section 4511.19 of the Revised Code or an equivalent
offense, as defined in section 2941.1415 of the Revised
Code, or three or more violations of any combination of
those divisions and offenses, the court shall impoese on
the offender a prison term of three years. If a court
imposes a prison ferm on an offender under division
{D)(6) of this section, the prison term Shall not be
reduced pursuant to section 2929.20, section 2967.193, or
any other provision of Chapter 2967 or Chapter 5120. of
ke Revised Code. A court shall not impose more than
one prison term on an offender under division (D}(6) of
this section for felonies committed as part of the samso
act.

(7)a) I an offender is convicted of or pleads guilty to a
felony violation of section 2905.01, 2905.02, 2907.21,
2907.22, or 2923.3Z2, division {A)(1)} or (2} of section
2007.323, or division (B)(1), (2), (3), (4), or (5) of section
2919.22 of the Revised Code and also is convicted of or
pleads guilty to a specification of the type described in
section 2941.1422 of the Revised Code that charges that
the offender knowingly committed the offense in
fortherance of human trafficking, the court shalf impose
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an the offender a mandatory prison term that is one of the
following:

(i) If the offense is a felony of the first degree, a definite
prison term of not lcss than five years and not greater
than ten years,

(i1} 1f the offense is a felony of the second or third depree,
a definite prison term of not less than three years and not
greaier than the maximum prison term allowed for the
offense by division (A) of section 2929.14 of the Reviscd
Code;

(i) If the offense is a felony of the fourth or fifth degree,
a definite prison term that is the maximum prison term
allowed for the offense by division (A} of section
2929.14 of the Revised.

{1} The prison term imposed uvnder division (D)(7)(a) of
this section shall not be reduced pursuant to section
202920, section 2967.193, or any other provision of
Chapter 2967. of the Revised Code. A court shall not
impose more than one prison term on an offender under
division (D3(7)(a) of this section for felonies cormilted
as parl of the same act, scheme, or plan

(8) If an offender is convicted of or plcads guilty to a
felony violatien of seclion 290311, 2903.12, or 2903.13
of the Revised Code and also is convicted of or pleads
guilty to a specification of the type described in section
2941.1423 of the Revised Code that charges that the
victim of the viclation was a woman whom the offender
knew was pregnant at the iime of the wviolation,
notwithstanding the range of prison terms prescribed in
division (A) of this section for felomies of the same
degree as the viclation, the court shall impose on the
offender a mandatory prison term that is either a definite
prison term of six months or one of the prison terms
prescribed i section 2929.14 of the Revised Code for
felonies of the same degree as the violation,

{E}(1){a) Subject to division (E)(1)(b) of this section, if a
mandatory prison term is imposed upon an offender
pursuant to division (Dj(l)(a) of this section for having a
firearm on or about the offender's person or under the
offender's control while committing a felony, if a
mandatory prison term is imposed upon an offender
pursuant fo division (D}(1¥(c) of this section for
committing a felony specified in that division by
discharging a fircarm from a motor vehicle, or if both
types of mandatery prison terms are imposed, the
offender shall serve any mandatory prison term imposed
under cither division comsecutively to any other
mandatory prison term imposed under either division or
under division (D) 1){d) of this section, consecutively to
and prior to any prison term impased for the anderlying
felony pursuant to division (A), {D)(2), or (D)(3) of this
section or any other section of the Revised Code, and
consecufively io any other prison term or mandatory
prison term previousty or subsequently imposed upon the
offender.

(b} 1f a mandatory prison term is imposed upen an
offender pursuant to division (D)(1){d) of this section for
wearing or carrying bedy armor while committing an
offense of violence that s a felony, the offender shalf
serve the mandatory term so¢ imposed consecutively to
any other mandatory prison term imposed under that
division or under division {D}){(1){(a) or (c) of this section,
consecutively to and prior to any prison term imposed for
the underlying felony under division (A), (DX2), or
{DY(3) of this section or any other section of the Revised
Crode, and consecutively fo any other prison term or
mandatory prison term previously or subsequently
imposed upon the offender.

(e} If a mandatory prison lerm is imposed upon an
offender pursuant to division (D)(1)(f) of this section, the
offender shall serve the mandatory prisen term so
imposed consecutively to and prior to any prison term
imposed for the underlying felony under division (A},
(IH(2), or {DY(3) of this section or any other section of
the Revised Code, and consecutively to any other prison
term or mandatory prison  ferm  previcusly or
subsequently imposed upon the offender.

(d) If a mandatory prison term is imposed upon an
offender pursuant to diviston (D)7 or (8) of this section,
the offender shall serve the mandatory prison term so
imposed consecutively to any other mandatory prison
term imposed under that division or under any other
provision of law and consecentively to any other prison
term  or mandatory prison  term  previously  or
subsequently imposed upon the offender.

(2y If an offender who i an inmate in a jail, prison, of
other residential detention facility violales section
2917402, 2917.03, 2921.34, or 2921.35 of the Revised
Code, if an offender who is under defention atl a detention
facility corrunits a felony violation of section 2923131 of
the Revised Code, or if an offender who is an inmate in a
Jail, prison, or other residential detention facility or is
under detention at a defention facility commits another
felony while the offender is an escapee in violation of
section 2921.34 of the Revised Code, any prison term
imposed upon the offender for one of those violations
shall be served by the offender consecutively to the
prison term or term of imprisonment the offender was
serving when the offender commiited {hat offense and to
any other prison term previously or  subscquently
imposed upon the offender.

(3) If 2 prisen term is imposed for a violation of division
{B) of section 2911.0F of the Revised Code, a viclation of
division (A) of section 2913.02 of the Revised Code in
which the stolen property is a firearm or dangerous
ordnance, or a felony violation of division (B) of section
2921.331 of the Revised Code, the offender shall serve
that prison term consceutively to any other prison term or
mandatory  prison lerm  previously or subsequenily
imposed upon the offender.
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(4) If muitiple prison ferms arc Imposed on an offender
for convictions of multiple offenses, the court may
require the offender to scrve the prison torms
consccitively 1f the court finds that the conseculive
service is necessary to protect the public from fuure
crime or fo punish the offender and that consecutive
senfences are not disproportionate to the seriousness of
the offender's conduct and to the danger the offender
poses to the public, and if the court also finds any of the
following:

(a) The offender committed one or more of the multiple
offenses while the offender was awaiting trial or
sentencing, was wnder a sanction imposed pursuant fo
section 292916, 2929.17, or 2929.18 of the Revised
Code, or was under post-relcase contrel for a prior
offense.

(b) At Teast two of the muttiple offenses were conunitted
ag part of ong or more courses of conduet, and the harm
caused by two or more of the mulliple offenses so
commitied was so great or unusual that no single prison
term for any of the offenses committed as part of any of
the courses of conduct adequately reflects the seriousness
of the offender's conduct.

(¢} The offender's history of coriminal  conduct
demonstrates that consecutive seIMENces are necessary to
proicct the public from future crime by the offender.

(%) If a mandatory prison term is impoesed wpon an
offender pursuant to division (D)5} or (6} of this section,
the offender shall serve the mandatory prison fenn
consecutively to and prior to any prison term imposed for
the underlying violation of divisien (A)(1) or (2) of
seclion 2903.06 of the Revised Code pursuant to division
{A) of this section or scction 2929.142 of the Reviscd
Code. If a mandatory prison iterm is imposed upon an
offender pursuant to division (1033} of this scction, and if
a mandafory prison term also i3 imposed wpon the
offender pursuant to division (D)6) of this section in
refation to the same violation, the offender shall serve the
mandatory prison lerm imposed pursuant to division
(D)3} of this section consccutively to and prior fo the
mandatory prison ierm imposed pursuznt to division
(D6} of this section and consecutively to and prior to
any prison term imposed for the underlying violation of
division (A)(1) or {2} of section 2903.06 of the Revised
Code pursuant to division (A) of this section or scetion
2929142 of the Revised Code.

{6) When consecutive prison terms are imposed pursuant
to division (E)(1), (2), (3). (4), or (5} or division (J}(1) or
(2) of this section, the term to be served is the aggrepate
of all of the terms so imposed.

(FY(1) If a court imposcs a prison term for a felony of the
first degree, for a felony of the second degree, Jor a
felony sex offense, or for a felony of the third degree that
is not a felony sex offense and in the commission of
which the offender caused or threatened to cause physical

harm to a person, it shall mclude in the sentence a
requirement that the offender be subject to a period of
post-release control affer the offender's release from
imprisonment, in accordance with that division. If a court
imposes a sentence including a prison term of a type
described in this division on or after July 11, 2006, the
failure of a court to include a post-release control
reqnirement in the sentence pursuant to this division does
not negate, limit, or otherwise affect the mandatory
period of post-release comtrol that is required for the
offender under division (B) of section 2967.28 of (he
Revised Code. Section 2929.191 of the Revised Code
apphes if, prior to July 11, 2006, a court imposed a
sentence including a prison term of a type deseribed in
this division and failed fo include in the senfence
pursuant to this division a statement regarding post-
release control.

(2} If a court imposes a prison ferm for a felony of the
third, fourth, or fifth degree that is not subject to division
{(FY1) of this scetion, i shall include in the scntence a
reguirement that the offender be subject to a period of
post-elease control after the offender's release from
imprisonment, in accordance wilh that division, if the
parole board determines that a period of post-release
contro] is necessary. Section 2929.191 of the Revised
Code applies if, prior te July 11, 2006, a court imposed a
scntence including a prison term of a type described in
this division and falled {0 include in the sentence
pursuant to this division a statement regarding post-
release control.

{G) The court shall impose sentence upon the offender in
accordance with section 2971.03 of the Revised Code,
and Chapier 2971, of the Revised Code applies regarding
the prison termy or term of life imprisonment without
parole tmposed upon the offender and the service of that
term of imprisonment if any of the following apply:

{1} A person is convicted of or pleads guilty to a violent
sex offense or a designuted homncide, assaalt, or
kidnapping offcnse, and, in rclation to that offense, the
offender is adjudicated a sexually vielent predator,

(2) A person is convicted of or pleads guilly to a viokation
of division (AX(1)(b) of section 2907.02 of the Revised
Code commilted on or afler Janwary 2, 2007, and either
the court does not impose a semtence of life without
parole when auvthorized pursuant to division (B) of
section 2907.02 of the Revised Code, or division (B} of
section 2907.02 of the Revised Code provides that the
courl shall not sentence the offender pursesant to section
2671.03 of the Revised Code.

(3) A person is convicted of or pleads guilty to attempted
rape commiited on or after January 2, 2007, and a
specification of the type described in section 2041.1418,
2941,1419, or 2041.1420 of the Revised Code.

{4) A person is convicted of or pleads guilty to a violation
of section 2905.01 of the Revised Code committed on or
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after January 1, 2008, and that section requires the court
to sentence the offender pursuant to section 2971.03 of
the Revised Code,

(5) A person is convicted of or pleads guilty to
aggravated mwrder committed on or after Jamvary 1,
2008, and division (A}2){D)(D) of seclion 2929.022,
division (A)(IHe), (CHINa}Y), (CHU2)a)ii), (DUZHD),
MI3)(a)(v), or {EX1)(d) of section 2929.03, or division
(A) or {B) of section 2929.06 of the Revised Code
requires the court to senfence the offender pursuant to
division (B)(3) of section 2971.03 of the Revised Code.

(6} A person is convicted of or pleads guikty to murder
commiited on or after January 1, 2008, and division
(BX2) of section 2929.02 of the Revised Code requires
the court to scmtence the offender pursuant to section
2971.03 of the Revised Code.

(H) If a person who has been convicted of or pleaded
puilty 1o a felony is senlenced to a prison term or lerm of
imprisonment under this section, sections 2929.02 to
2929.06 of the Revised Code, scction 2929.142 of the
Revised Code, section 2971.03 of the Revised Code, or
any other provision of law, section 5120.163 of the
Revised Code applies regarding the person while the
person is confined in a state correctional institution.

(1} if an offender who is convicted of or pleads guilty 10 a
felony that is an ¢ffense of violence also is convicted of
or pleads guilty to a specification of the type described in
section 2941,142 of the Revised Code that charges the
offender with having committed the felony while
participating in a criminal gang, the court shall impose
upon the offender an additional prison lerm of one, two,
or three years.

(N(1) I an offender who is convicted of or pleads guilty
to appravated murder, murder, or a felony of the first,
second, or third degrec that is an offense of violence also
is convicted of or pleads guilly 1o a specification of the
type described in section 2941.143 of the Revised Code
that charges the offender with having commitied the
offense in a school safety zone or towards a person in a
school safety zonc, the courf shall imposc upon the
offender an additional prisom term of two years, The
offcnder shall serve the additional two years
consecutively to and prior to the prison term imposed for
the underlying offense.

(2)(a) If an offender is convicted of or pleads guilty to a
felony violation of section 290722, 2907.24, 2907 241,
or 2907.25 of the Revised Code and to a specification of
the type deseribed in section 2941.1421 of the Revised
Code and if the coari imposes a prison lerm on the
offender for the felony violation, the court may impose
upon the offender an additional prison term as follows:

(i) Subject 1o division (J2Xa)(it) of this section, an
additional prison term of one, two, three, four, five, or six
months;

(11} If the offender previously has been convicied of or
pleaded guilty to one or more felony or misdemeanor
violations  of scction 290722, 290723, 1507.24,
2907.241, or 2907.25 of the Revised Code and also was
convicted of or pleaded guilty to a specification of the
type described in section 2941.1421 of the Revised Code
regarding one or more of those violations, an additionul
prisen term of one, two, three, four, five, six, seven,
cight, nine, ten, eleven, or twelve months,

(b) In licu of imposing an additional prison term under
division (JH{2)}(a) of this section, the court may directly
impose on the offender a sanction that requires the
offender to wear a real-time processing, continual
tracking electronic monitoring device during the period
of time specificd by the court. The period of time
specified by the court shall equal the duration of an
additional prison term that the cowrt could have imposed
upon the offender under division (I1)}2)(a) of this section.
A sanction imposed under this division shall commence
on the date specified by the court, provided that the
sanction shalt not commence until afler the offender has
served the prison term imposed for the {elony viokation of
section 2907.22, 2907.24, 2907241, or 2907.25 of the
Revised Code and any residential sanclion imposed for
the vielation under section 2929.16 of the Revised Code.
A sanetion imposed under 1this division shall be
considered o bc a community control sanction for
pumposes of section 2929.15 of the Revised Code, and afl
provisiens of the Revised Cede that pertain to communily
contro] sanctions shall apply to a sanction imposed under
this division, except to the extent that they would by their
nature be clearly inapplicable. The offender shall pay all
costs associated wilh a sanction imposed under this
division, including the cost of the use of the monitoring
device.

(X) At the time of sentencing, the court may recoramend
the offender for placement in a program of shock
incarceration under section 5120.031 of the Revised Code
or for placement in an intensive program prisort ander
section 5120.032 of the Revised Code, disapprove
placement of the offender in a program of “shock
incarccration or an intensive program prison of that
natare, or make no recommendation on placement of the
offender. In no case shall the department of rehabilitation
and correction place the offender in a program or prisen
of that natre unless the department delermines as
specified in section 5120.031 or 5120.032 of the Revised
Code, whichever is applicable, that the offender is
cligible for the placement.

H the court disapproves placement of the offender in a
program ot prison of thal nature, the department of
rehabilitation and coerrection shall not place the offender
in any program of shock imcarceration or intensive
prograin prisen.

If the court recommends placement of the offender in a
program of shock incarceration or in an intensive
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program prison, and if the offender is subsequenily
placed in the recommended program or prison, the
department shall notify the court of the placement and
shali include with the notice a brief description of the
placement.

If the court recommends placement of the offender in a
program of shock incarceration or in an intensive
program prison and the department does not subsequently
place the offender in the recommended program or
prison, the department shall send a notice to the court
indicating why the offemder was not placed in the
recommended program or prison.

If the cowrt does not make a recommendation under this
division with respeet to an offender and if the depariment
determines as specified in section 5120.031 or 5120.032
of the Revised Code, whichever is applicable, that the
offender is eligible for placement in a program or prison
of that nature, the department shall screen the offender
and determine if there is an available program of shock
incarceration or an intensive program prison for which
the offender is suited. If there is an available program of
shock incarceration or an intensive program prison for
which the offender is suited, the department shall notify
the cour of the proposed placement of the offender as
specified in section 5120031 or 5120.032 of the Revised
Code and shall include with the notice a brief description
of the placement. The court shall have ten days from
receipt of the notice to disapprove the placement.

(L) If a person is convicled of or pleads guilty to
apgravaled vehicular homicide in violation of division
(AX1) of section 2903.06 of the Revised Code and
division (B}(2)(c) of that section applies, the person shall
be sentenced pursvant fo section 2929.142 of the Revised
Code.

History. Effective Date: 04-08-2004; 06-01-20604; (09-23-
2004; 04-29-2005; 07-11-2006; 08-03-2006; 01-02-2007,
01-04-2007, 04-04-2007; 2007 SB10 ¢1.01-2008; 2008
SB184 09-09-2008; 2008 SB220 (9-30-2008; 2008
HR280 04-07-2009; 2008 HB 130 04-07-2009
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