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STATEMENT OF CASE

The Lawrence County Grand Jury indicted Megan Goft {"Ms. Gofl™ on March 28, 2006.
The Indictment charged Ms. Goff with one count of aggravated murder with a firearm specification
in connection with the death of her husband, William Goff ("Golf"). The fiftecn day trial was tried
to the bench.

Ms. GolFraised a defense of self-defense to the charges because Gofl, who began to date Ms.
Gioff when she was a child, threatened deadly force against her and their children after subjecting
Ms. Goffto }.fears of abuse. (11.2206.) Prior to trial, the State, knowing that Ms. GofT intended to
present evidence that she was a battered woman andd expert testimony regarding Battered Woman
Syndrome ("BWS"), asked the trial court to order that Ms. GolT be subjected to a psychiatne
examination conducted by the State's expert. Defense counsel strenuously objected, but the trial
court! granted the State's request.

[1}f vou have and expert {sic| and want to bring that expert in {sic]. Il you don't want

to that's fine, then I would not order the examination on behalf of the State. It has

heen stated by counsel for the Defendant that they are going 1o bring that in and the

State would have a chance to go ahead and conduct their own with the defendant

which would come in for that purpose and that purpose only.
(Pretrial Transcript, May 17, 2006 (App. at A-98Y; see also Judgment Entries (App. al A-88. A-
156).) The prosecutor, 1B, Collier, then recnsed himselt after sitiing in on one of two compelied
examinations the State's expert, Dr. Phillip Resnick, conducied on Ms. Goff. Mr. Colliet's name was
subscquently added to the State's witness List.

At trial, defense counsel again objected to Dr. Resnick's propo sed testimony. (Tr. 3128-31.}
Judge Crow, who admitted he did not know the law regarding the propriety of compelled exams n

criminal cases, compared this maiter to a civil case, and allowed the Stale's cxpert to testily to

Iudge Crow, 2 visiting judge from Meigs County, presided over the trial, and Judge Walton, who recused himself on or
about October 30, 2006, ruled on many of the preirial proceedings. There is nothing on the record as to why Jadge
Walton recused himself.



matters beyond the scope of expert testimony, to Ms, GofT's credibility, to motive and, ultimately, to
guilt, in violation of R.C. § 2945.371(J). R.C. § 2901.06, the Ohio Rules of Bvidence, and Ms. Goif's
state and federal privileges against self-imcrimination. The day after Dr. Resnick testified,
immediately after the completion of the State's final closing argument, and without any further
review of the evidence or of the law, Judge Crow found Ms. Goft guilty of aggravated murder with a
firearm specilication and subsequently sentenced her to 33 vears to life, all without knowing the
state of the law in this matter. (See Sentencing & Judgment Entry (App. at A-B5).)

Ms. GolfT appealed her conviction to the Fourth District Court of Appeals, which atfirmed
that conviction on September 14, 2009, In affirming her conviction, the court of appeals held that a
compelied psychiatric examination implicated Ms. Goff's Fifth Amendment right against sell-
incrimination, but mistakenly found that she had impliedly waived this right—without Hmitation.
State v. Goff (Ohio Ct. App. 4" Dist. Sept. 14, 2009), No. 07CA17, 2009 WL 2986190, *4.-5, 2009-
Ohio-4914, §% 19-21 (App. at A-3).

STATEMENT OF FACTS

e made her call him "Dad." (Tr. 1705.) She was 15 and he was 40. (1t 1737.) By the
time she was 17 vears okd, he was having sex with her. (Tr. 1737.) They married when she
graduated from high school, and for the next 7 years he abused her. {Tr. 1779, 1786.)

e told her she was [at and ugly. (Tr. 2907.) He made her take cold showers before
intercourse; he liked for her to be cold, made her lie on her back with her cves closed, and she was
not allowed 1o move., (Tr. 1771, 1854-55.) He told her not to touch him during sex. (Tr. 1737.)
She was required to stand naked in front of her husband as he would eritique her body. (Tr. 1737,

2007} He would take a flashlight and examine her vagina telling her how "distasteful” and
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"hideous" it was to him. (Tr. 2907.) When she was just a teenager, hic instructed her 1o leave the
bathroom blinds at her parent's house opeﬁ so that he could watch her shower. (Tr. 1711.)
Goffrepeatedly abused, humiliated, controlled, taunted and threatened to kill Ms. Goff. The
emotional abuse eventually evolved into physical abuse. On March 18, 2006, Ms. Goff shot and
illed her husband because he told her he was going to kill ber and the children. (Tr. 2046, 2073,
2207: and Transcript of Recorded Phone Conversation, March 3, 2006 (App. -al A-127).) Inthe
moments before she shot Golf, he told her that she was a “dead woman” and that he knew wherc the
children were. (17, 2295} After shooting Goil, Ms. Goff called 911. She was so terrified of this
man that for the next ten minutes she screamed in fear that her husband, whom she bad just shot, was

going to kill her:

Dyispatch: Okay Megan. Turh your back to him.

Goff: Oh my God.

Dispatch: Megan?

Golf: Oh my God.

Drispatch: Megan? Megan? Listen to me.

Goft: Oh, God, what if he gets up and gets me.

Dispatch: Megan? Listen to me.

Goil: What if he kills me. [ can't not look at him. 1 can't. No.
No, he'll kill me. He'll kill me . .. Ohmy God.

Dispatch: Megan? Megan? quit screaming.

Goft: e's gonna kill me if be gets up. Ile's gonna kill me, and they can't get in the

door.
(911 Tape, State's trial court Exhibit 63: Transcript of 911 Call, March 18, 2006 {App. at A-127,
A133-A-134).)

She could not take her eyes off of him and she continued to scream that he was going to kil
her and the children: “What ifhe killsme . ... No. he'll kill me. No, [sie] .. .. he'l kil me . ..
Oh my God |sic] .. .. He's gonna kill me ilhe gets up. He's gonna kill me, and they can’t get in
the door.” (Transcript of 911 Call (App. at A-134).) “The guns arc by him. .... He told me he

was gonna kill me. He's gonna kill me il he gets up. ... he said ... . was going to kill the
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babies.” (Transcript of 911 Call (App. at A-136-A-140).) She told the dispatcher over and over
that GofT told her that he was going “to kill [the] babics.”

The central issue at trial was whether Ms. Goff, given the years of abusc during her marriage,
suffered from Battered Woman Syndrome ("BWS™) and shot Goll in self-defense. Dr. Bobby
Miller, the defense expert, testified that he had never heard any {hing ke the screams that he heard
on the recording ol the 911 call. (Tr. 2952.) Afier evaluating Ms. GofTand listening to the 911 tape,
Dr. Miller found her behavior was consistent with BWS. He found she had reason Lo believe and
reasonably believed that she, and her children, were in imminent danger of death or scrious physical
injury. (Tr. 2831, 2940-41.)

Ms. Goff testificd at length to a long and torturous history of emotional abuse by Golf
that escalated into physical abuse. When Ms. Goff did not do what he ordered her to do, he
would threaten her wilh a gun. (Tr. 1877-78.) He would also hold a gun across the bed and teli
her that he was not responsible for his actions if she woke him up at night. (Tr. 18071.) For Ms.
Golt, what seemed like an intolerable existence became the norm.

Ms. Goff testified that “usually 1 could say | was sorry, or just be quiet, and he would say
okay. but things were making him mad that T hadn’t even made noise and he was getting mad and
saying [ had.” (Tr. 1991.) By 2004, she felt she was not allowed to go outside of the house for
anything. (Tr. 1931.) There were times when he shoved her down fo the floor and held a gun to her
head, and would ask her how high she thought the blood would go once he shot her. (Tr. 2037.) She
testified that she “worked really, really hard at doing exactly what I thought would calm him down,”
but nothing that had worked in the past worked anymore. (Ir. 1992.)

n December of 2003, the abuse escalated, the pattemn changed. and Goll began telling Ms.

Gofl that he was going 1o kil her and the children. (Tr. 1990, 2074, 2088} On January 18, 2006,



Goff pushe& his daughter and became physical with Ms. Goff. (1r. 2102-03.) Praring this same
incident. he kicked his son, who was recovering from abdominal surgery. (Tr. 2122.)

Ms. Goff believed that Gotf crossed the line on January 18, 2006. (1. 2122.) She filed a
complaint against Goff for domestic violence. (Tr. 834.) Deputy Collins, who responded to the
domestic violence complaint, removed sixty-three guns from the residence, and testified that Ms.
Gofl was very fearful about her children's safety. (Tr. 845, 856, 857 J

After January 18, 2006, Ms. Goff moved from shelter to shelter, {earing that Goffwould {ind
her. Ms. Goff tried o do everything that she could to kecp her children sale, but the evidence
showed, and Ms. Goff justifiably believed, that Goff was tracking her whereabouts, (Tr. 2204-05,
3099, 3102.)

On March 17, 2006, Ms. Goff received threatening telephone calls [rom Goft. (Tr. 2207.)
He told her that he was going to kill her and the children .on Monday, March 20. (Tr. 2207.) This
was a significant date in their relationship: not only was it Ms, GofT's mother’s birthday, it was the
date that Ms. Goff and Goff first had intercourse. {11. 1753, 2244.)

On March 18, 2006, Ms. Goff returned to the marifal residence. She belicved it was hor
responsibility to talk Goff out of hurting the children. (‘1. 2286.) She testilied, “Tknew him. [Hove
him. T knew if he could just see me, he would calm down. 1 just needed to see his face so that |
knew what words 1o say and what, how to say them so that he would calm down.” (Tr. 2265.)

Gofftold her, “you know you're a dead woman . . .. I'm going to kill you and I'm going to
kill your kids.” (Tr. 2292, 2294-95.) Ie moved bis arm around and she thought he was going to
pull something out. (Tr. 2297.) She yelled, “etme out,” and he kept repeating that she was a dead
woman and that their kids would also be dead. (1. 2298.) Ms. GolTtestified that she saw the look

on his face and, believing that he would kill her and the children, she shot Goff.

A



Prior to trial, the State requested that Ms. Goff be compelled to submit to a psychological
examination conducted by the State's expert, Dr. Resnick. The defense objected to the compelled
examination and o Dr. Respick's testimony. (Pretrial Transcript, May 17. 2006 (App. at A-99-A-
100); Tr. 3128-31, 3135-36.) 'The defensc argued that (1) the court never should have ordered the
compelled examination; and (2) Dr. Resnick should not be permitted Lo testify because he could not
reach an opinion to a reasonable degree of medical certanty. Id The defense argued that the
compelied examination of Ms. Goff was “unprecedented in Ohio Jurisprudence or anywhere else
that [ can find.” (Tr. 3128.)

Nevertheless, the trial court permitted Dr. Resnick to interview Ms. Gotf for almost eight
hours. ‘The State then requested that Dr. Resnick be permitted to conduct a follow-up interview ang
that the prosecutor be permitted to be present, which defense counsel objected to. The trial court
pranted the State's request by again improperly analogizing the State's request to a civil Jawsuit.”

During the nearly eight hours of interviews, the State's expert interrogated Ms. Goif by
confronting her with the State's evidence. He then testificd 1o what Ms, Goll satd during the

interviews and what he believed were inconsistencies between Ms. Goffs account of the events and

2 Specifically, Judge Crow stated:

Apgain psychiatrist/psychologist, psychologist patients are under 4732.19, whether is a psychologist
anyway it refers back to the same rules as 2317.02 B with is a physician patient privacy. Basically
when vou start reading that stuff it is communications by a patient in relation to the physician or
psychologist/psychiatrist, etc. MLD., D.O. his advice. n this sitnation the interview evaluation is not
being done for treatment. Whether it is your expert or the State's expert i's not being done for
freatment it's being done in preparation for testimony in Courl. An analogy would be to a civil snit.
Then again the rezson, I'm assurning this has all been done is Mr. Stillpass has made known to the
Court and to, I believe the prosecution. le intends to use battered woman syadrome. This is an
affirmative magter. This would be very similar to a person being in an automobile wreck and Zoing in
for a 1EP. You know people can appear, defense counsel or Plaintiff's can appear at the IEP. Cant
ask questions of them. Can't ask questions. You can be there and listen if you want to and fake notes
about how long the person inquired. You can do ask of that sort of stuff, Ifsnotz deposition. Sol
am going to grant the Motion to allow the State to be present. The same would be true, on your
expert. You can be there when your expert examines her,

(Pretrial Transeript, Oct. 18, 2006 (emphasis added) (App. at A-108-A-110).}
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the State's evidence. (Tr. 3176=77.} The State admitted in closing argument that Dr. Resnick was a
fact investigator for the State clothed in expert attire. {T¥. 3450.} The trial court then found Ms.
Goff guilty of aggravated murder with a fircarm specification, relying on the content of Dr.
Resnick's tmproper testimony in doing so. (Tr-. 3460-61.)

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAWY

First Proposition of Law: 1t is a violation of a defendant's right against seff-inerimination
under the Fifth Amendment of the United States Constitution and Article I, Section 10 of the
Ohio Constitution to compel her to submit te a psychological examination, conducted by the
State's expert, in response to the defendant raising a defense of self-defense supported by
evidence of Battered Woman Syndrome.

Ordering a defendant o submit to a psychological examination conducted by the State's
expert, when the State may usc the statements the defendant makes during the examination against
her at trial, violates her state and federal privileges against self-incrimination.

The Ohio Constitution provides that "[no] person shall be compelled, inany eriminal case, o
be a witness against himself." Article 1, Section 10 {App. at A-149). This provision of the Ohio
Constitution cchoes the right against self-incrimination guaranteed by the Filth Amendment to the
United States Constittion, made applicable to the states through the Fourteenth Amendment.
Malloy v. Hogan (1964), 378 U.5. 1, 6. "The cssence of this basic constitutional principle is the
requirement that the State . . . produce the evidence against [the defendant} by the independent fabor

"

ol its officers, not by the simple, crucl expedient of forving it from his own lips." Culombe v.
Connecticut (1961), 367 U.S. 568, 581-82. This constitutional protection not only prohibits Lhe
government from compelling a defendant to testilv against himsclf at trial, “but also privileges |the
defendant] not to answer official questions put to him in any other proceeding civil or crinyinal,

formal or informal, where the answers might incriminate him in future criminal proceedings.”

Lefkowitz v. Turley (1973), 414 U.S. 70, 77.



A violation of the defendant's privilege against self-incrimination oceurs when the
government elicits compelled, testimonial, and incriminating staternents from the defendant. United
States v, Hubbell (2000), 530 U.S, 27, 34-36. In Ms. GolT's case, the trial court, over defense
counsel's vigorous objection, ordered Ms. Goff'to submit to a psychiatric examination conducted by
the State's handpicked expert, Dr. Resnick, and answer any questions Dr. Resnick posed. Thus, Ms.
Goff was compelled to disclose the contents of her mind to the State-—that is, she was compelled to
provide testimomnial statements to the State. See id. at 34, 34 n.8; see also Estelle v. Smith (1 a81),
451 U.S. 454, 464 (holding that a psychiatrist's diagnosis, based in partona defendant's statements
about the details of the crime, was testimonial). The State and Dr. Resnick, over objection, then
used those compelled, testimonial statements to incriminate Ms. Goff at trial:

A. |By Resnick]. . . . In this case, there were many documents, in the range ol over
forty (40) documents, police reporis, and so forth, 1 had a chance to review before |
condueted a personal examination with Ms. Goft . ... [spent seven (7 hours forty
(40) minutes with her in an extended interview, and then | had an additional phone
call later for eighteen (18) minutes . . ..

{(Tr. 3147}

Q. [By the State] And did you then, you also tatked with her about the time frame
around the killing?

A. Yes, 1 did that in detail.

A. Okav. And when talked with her [sic]. did you find any inconsistencies ol note
that you gave consideration to in determining whether vou could have an opinion
regarding why she killed ber husband?

A. Yes. What 1 did in great detail get [sic} her spontaneous account of what
happencd, and then if there were inconsistencies with what she had told police
carlier, 1 confronted her with those to try and clarify issues, and I can tell you the
speeific inconsistencies if that's what you're asking.

(Tr. 3151-52 (emphasis added}.)

Q. And go ahcad and tell us about those inconsistencies, please.

A All right. Well, first of all, therc is some dispute between her versions of
events and other versions of events, For example, she told me that Mr. Goff had
ihreatened 1o kill ber and the children on multiple occasions. Mr. Goff, when
interviewed by the police on January 18" denied that he had threatened her. Ms.



Goff reporied to me that on March 17% Mr. Goff explicitly threatened to kil} her
during a 6:00 P.M. phone call. Tasked, T said, “Are you sure that might’ve been the
earlier call?” She said that she was certain that he had explicitly threatened to kill
her and the children at the 6:00 P M. phone call. There were witnesses to that 6:00
P M. phone call who reported that My, Goft did not make any threats. Additional
inconsistencics had to do with statements she gave the police on March 18™
compared fo the cvents she told me on August 18" The first, there were two {2) of
these inconsistencies. The first was that she said that in the statement to the police
she did not indicate that her intention was to miss and only seare her husband by not
shooting to hit him. 1n the account she gave to me, she said that the {irst two (2)
shots she fired her goal was to scare him and not to hithis body. In reality, all fifteen
(15) shots she fired based on autopsy did strike her husband. Final inconsistency had
to do with the statement she gave to the police on March 18", In that time she said
that she fired when her husband turned around toward the window after the first shot.
Tn the account she gave me, she said that after the first shot her husband was walking
toward her as an explanation for why she continued to shoot.

% * # .

Q. And also in reference to her report 1o o, in addition to that inconsistency of
going ahead with the moving up onthe porch, the statement that she made to you that
there was the long gun incident and heard the safe tumbling, was it your
understanding that that was not contained in her stalement to the police on the night
of the murder as well?

Al That’s correct. She did not mention that to the police.

Q. She also mentioned in your report, did she not, that he orabbed her arm and
pulled her in the house?

A That is the version she gave me, and that also was different from the police

reports where she said she walked in.
(Tr.3154-59.) Dr. Resnick continued his testimony by stating that the critical issue was Ms, Goff's
believability, which he noted only the court could decide. (See, e.g, Tr.3243.) Notwithstanding Dr.
Resnick's recognition of the limits of his testimony, be repeatedly testified as to the alleged factual
inconsistencies he discovered during the compelled examinations to impugn Mr. Goff's credibility.

In an effort to further ur;del'minc her credibility, Dr. Resnick recounted additional factual
statements Ms. Gofl provided during the compelled examination, testifving, for example, that Ms,
Goff told him she lied to her grandmother about where she was going the day of the shooting. (TT.
3157.) Dr. Resnick also emphasized that Ms. Goff's account of events was largely uncorroborated,

thereby taking on the role of a prosecutor during closing argument rather than a psychiatrist



providing an expert opinion regarding BWS. (Tr. 3165:3176-77.) Plainly then, Dr. Resnick used
Ms. Goff's testimonial statements from the competled examination to attempt o project to the judge
his belief that Ms. Goff was guilty. Therefore, the court's order compelling Ms. Goft to provide
testimonial, incriminating stalements to the State, as well as Dr. Resnick's consequent testimony,
violated Ms. Goff's federal and state privileges against self-incrimination.

The United States Supreme Court's holding in Estelle v, Smith (1981), 451 U.S. 454, supports
this conclusion. Tn Smith, a capital murder case, the trial court ordered the defendant to submit to a
pretrial competency examination. fd. at 456-57. The court found the defendant competent to stand
trial, and the exam was not discussed during the guiit phase ol the procecdings. fd. at458. During
the penalty phase, however, the court permitted the psychiatrist who had conducted the cxamination
{0 opine that the defendant posed arisk of future dangerousness—one ol three findings the JUIY Was
required to make fora sentence of death to be imposed. Jd at 459. The jury then found that a
sentence of death was approbriate. Id at 460.

The U.8. Supreme Court held that the psychiatrist's testimony violated the defendant's right
against seli-incrimination. Jd. at 474 Specifically, “when [at trial the psychiatrist] went beyond
simply reporting to the court on the issue ol competence and testified for the prosecution ... on the
crucial issue of respondent’s future dangerousness, his role changed and became essentially like that
of an agent of the State recounting unwarned statcments made in a postarrest custodial setting.” Id. -
at 467. Thus, the Court held that the psychiatrist's testimony violated the Fifth Amendment because
“(he State used as evidence against Respondent the substance of the disclosures during the pretrial
psychialric examination.” fd. at 464.

In Ms. Goff's casc, then, just as in Srith, the State used the substance of the disclosures Ms.

Goff made during the compelled psychiatric examination against her at tial. Indeed, “[the Fifth



Amendment interest at siake hore is arguably greater than in FEstelle, for here the psychiatrist
recounted statements made by the appellant rather than only his medical conclusions about the
defendant|]. ... United Stares v. Chitty ( 2d Cir. 1985), 760 I.2d 425, 430-431. Dr. Resnick's
testimony is even more cgregious than that of the experts in Smith and Chitfy because Dr. Resnick
did not even provide a medical opinion based on Ms. GolT's statements. Instcad, he testified as to
the specific statements that Ms. Goff had made during the compelled examination, demonstrated
how those statements were not consistent with the State's evidence against her, and speculated as to
Ms. Goft's motivation for shooting Goﬂ“.r (See supra, at pp. 8-9.) Therefore, Ms. (Goffs state and
federal privileges against self-incrimination were even more clearly violated than were the
defendants' privileges against self-incrimination in Swiith and Chifty.

To avoid the inevitable result of the foregoing analysis, the State suggested, and the Fowrth
District Court of Appeals agreed. that Ms. Goll impliedly waived—without limitation—her
privileges against se-incrimination, thereby giving the State carte blanche 1o interrogate Ms, Goff
and use the statements she made during that interrogation against her at trial. State v. Goff (Ohio Ct.
App. 4™ Dist. Sept. 14, 2009), No. 07CAT7, 2009 WL 2986190, #4--5, 2009-Ohio-4914, 96 19-21.
The Fourth District recognized an implied waiver because Ms. Golt interposed a defense ol self-
defense supported by her own expert's BW $ testimony. /d at 99 22-206.

‘There are numerous problems with the Fourth District's opinion. First, as an mitial step to
justify its holding, the court of appeals cited language in a few federal opinions to support the
proposition that "when a defendant asserts an insanity defense or raises his competency (o stand trial,
the court may order him to submit to a compelied psvehiatric examination.” Jd. at § 26. Neither this

Court nor the U.S. Supreme Court, however, has ever issued such a holding. The closest either court



has come to stating such a rule was in Buchanan v. Kentucky, where the U.S. Supremc Court held
that:

if a defendant requests such an evaluation or presents psychiatric evidence, then, at

the very least, the prosecution may rcbut this presentation with evidence from the

reports of the examination that the defendant requested. The defendant would have

1o Fifth Amendment privilege against the introduction of this psychiatric testimony

by the prosecution.

Buchanun v. Kentucky (1987), 483 U.S. 402, 422-23. Even accepting the Fourth District's
expansion of this and like holdings as propcer. the Fourth District was forced to expand upon these
hoidings evén furihér to alfirm Ms. Goff's conviction, holding that "a fair corollary to these cases is
that when a defendant places his mental state at issue in a criminal trial and introduces his own
expert to testify as to his mental state, then fairness dictates that the State have an opportunity o
rebut that testimony through the use of its own expert.” Goff. 2009-Ohio-4914. % 26.

The Fourth District's expansive reading of federal case law to affirm Ms. Gofl's conviction is
not persuasive because: (1) inierposing a defense of sell~defense supporled by expert BWS
testimony is not comparable to asserting an insanity defense or raising a competency 18sue; and (2)
even if u defendant does impliedly waive her rights apainst selfiinerimination by interposing a
defense of self-defense supported by expert BWS cvidence, that waiver does not give the State a
license fo intcrrogate the defendant regarding the facts of the alleged crime and use her statements

from that interrogation against her at trial to establish guilt.

L A Defense of Seli-Defense Supported by Expert BWS Testimony Is Mot Comparable to
an Insanity Defense or an Issue of Competency

Interposing a defense of self-defense supported by cxpert BWS testimony is not comparable

to asserting an insanity defense or raising a competency issue.



First, regarding competency, a defendant plainly does not put her ability to understand the
nature of the proceedings at issue when she raiscs a defense of self-defense supported by BWS.
BWS is therefore not analogous to a competency issue.

Nor is the defense of self-defense supported by BWS comparable Lo a defense of insanity.
Numerous courts and commentators have discussed why BWS is not a psychopa_tholog)-‘. Tor
example, the California Supreme Court has ohserved that the term, "batterad women's syndrone," 18
amisnomer because it conveys unwarranted “pathological connotations which suggest that battered
wormen suller from some sort of sickness." People v. Humphrey (Cal. 1996), 921 P.2d 1.7 0.3, Itis
therefore more appropriate (o refer BWS as "batlering and its cffects." 1d  Other courts and
commeﬁtators have made similar observations. See, e.g., United States v. Bell (N.D.TIL. 1994), 855
F. Supp. 239, 240 (stating that BWS is a defense unrefated to a defendant's mental capacity): United
States v. Williams (B.D.N.C. 1995), 163 F.R.D. 249, 250 (citing Bell with approval); Sue Osthoff &
Holly Maguigan, Explaining Without Pathologizing: Testimony on Battering and Its Effects, in
Current Controversies on Family Violence, 225-33 (Donileen R. Loseke et. al. eds., 2d ed. 2005}
(1993) (explaining that BWS 1snot a “pathology, incapacity, or lack of reason"); People v. Brown
(Cal, 2004), 94 P.3d 574, 578 (noting that "victims ol domestic vioience do not typically suffer from
a pathological condition.”).

The foregoing cases and commentaries make clear that expert testimony regarding BWS does
not describe a psychopathology. Instead, BWS testimony explains the reasonableness of a domestic
abuse victm's reactions to his or her abuser's behavior, which reactions might be counterintuitive to
the layperson who has himself or hersell not cxperienced domestic abuse. See, e.g.. Humphrey, 921

P.2d at 7-8.



A defense of insanity is also distinguishable from BWS because Insanity is a defense of
excuse—it posits that the defepdant could not form a culpable mental state. State v. Daws (Ohio
App. 1" Dist. 1994), 104 Ohio App. 3d 448.467. As such, the defendant's mens rea is put directly at
issue. Jd Tn contrasi, sclf-defense is a theory of justification—it posits that the defendant was
justified in fearing for life or limb and acted according. Id The import of expert BWS testimony
introduced in support of scif-defense is therefore to educate the fact finder that a battered person's
reactions to her batierer's threats may difTer from a non-battered person's reactions to the same
threats, not to negative mens rea. Thus, expert BWS testimony demonstrates that the reasonableness
of s BWS defendant's reactions 1o her batterer's threats must be analvzed by comparing her reactions
{0 how other BWS victims— not members of the gencral populace—would react to the same threats.
A defense of insanily and a defense of sell~defense supported by BWS are therefore wholly
different.

Practical considerations also counsel that BWS expert testimony should not be treated as an
analogue to expert testimony regarding msanity. Establishing an insanity defense requires proof that
the defendant suffers from a mental discase or defect that caused the defendant to be unable to
understand the wronglulness of his conduct. See R.C. § 2901.01(A) 14). Becausc only a doctor can
diagnose a mental disease or defect, expert testimony is therefore required to establish an mnsanity
defense. Fstablishing a defense ol sclf-defense does not necessanily require any cxpert iestimony.,
Moreover, the State does not require the same individualized medical assessment to rebut an expert's
testimony regarding BWS or other phenomena that may implicate a defendant's state of mind, as it
does to rebut cxpert insanity testimony. As the Sixth Circuit has observed:

an insanity defense will necessarily put in 1ssuc a very speeific question regarding the

defendant's mental condition at the time of the offense, and will therefore require that

the government be permiited to examine the delendant on request. By contrast, the
introduction of expert testimony regarding a mental condition, disease, or defect does

14



not particularly suggest the need for an examination ol the defendant, let alone
require it. '

[nited States v. Davis (6th Cir. 1996), 93 F.3d 1286, 1292-93. Instead, to rebut expert testimony
that does not relate to insanily or competence, the government should pursue other options:

[tThe government can preparc to meet cxpert defense evidence in a variety of ways,

including the retention of a government expert o attend at trial and assist the

government in cross-examination, and review ol evidence relied upon by the defense

expert. Thus, the need for advance notice of expert evidence does notimply a court-

ordered examination of the defendant is intended or appropriate.

id at 1294, Thereforc, unlike a case of insanity. the State is not put at a disadvantage 1f it does not
have the opportunity to examine the defendant when she raises a defense of sclf-defense supported
by expert BWS testimony.

Because the defense of sel(-defense supported by BWS is not analogous o an insanity
defense or an issue of competency and because the State has an array of other mcans to rebut a
defendant's expert BWS testimony, the Fourih District's use of insanity and competency cases 10
support its finding that Ms. Golf impliedly waived her privileges against self-incrimination was
misplaced. Insiead, a defendant does not waive her privileges against self-incrimination when she
interposes a defense of self-defense supported by BWS. Therefore, ordering a defendant to submit
o a psychological examination conducted by the State's expert, when the State may usc the
statements the defendant makes during the examination against her at trial, violates her state and
federal privileges against self-incrimination.

. If a Defendunt Does Tmpliedly Waive Her Rights Against Self-Incrimination by

Interposing a Defense of Self-Defense Supported by Expert BWS Evidence, that Waiver

Is Limited

Even if this Court were to hold that a defendant does waive her privileges against sell-

‘nerimination when she raiscs a defense of sell-defense supported by BWS, the scope of that waiver

cannot be unlimited, as the Fourth District necessarily held given the nature of Dr. Resnick's



testimony. Instead, any such waiver must be narrowly tailored to protect the defendan('s privilege
against sell~incrimination as to the factual statements bearing on guilt that she makes durmg the
examination, Tndecd, the Ohio General Assembly has recognized that, in the context ol compelied
insanity and competency cxaminations, u defendant’s privileges against setf-incrimination must be
protected by prohibiting the State's expert from festifying as to statements the defendant made during
the cxamination that bear on guilt. R.C. § 2945.371(J) (emphasis added); see also Appellant's
Second Proposition of Law, infra at p. 21, for a detailed discussion of how Dr. Resnick's testimony
violated R.C. § 2945.371(J).

Courts that have considered the scope of a defendant's waiver of her privilege against self-
incrimination in insanity and competency cases have similarly found that limits must be placed on
cither the compelled cxamination, the testimony resul ting therefrom, or both, to avoid a
constitutional violation.

In Travwicks v. State, (Ok. CL. Crim. App. 1996), 927 P.2d 1062, for example, the defendant
was convicted of sccond degree murder. [d. at 1063, In that case, the defendant had raised "mental
defect/alcoholism” as a defense and infroduced expert testimony in support of that defense. fd
Pretrial, the trial court had ordered that the defendant submit to a pretrial psychiatric examination
conducted by the State's expert. See id. During the examination, the defendant refused to answer
any questions the State's expert posed regarding the factual circumstances of the crime. See id
While the defendant did not cliallenge the testimony of the State's expert on appcal, he did chalienge
the prosecutor's questions that highiighted his refusal to answer the questions of the State's expert.
Id at 1063-64.

In reviewing the defendant's conviction, the Court of Criminal Appeals of Oklahoma found

no error in ordering the defendant to submit to a compelled psychiatric examination because he had
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raised an insanity defense. fd at 1065. However, merely raising a mental status defense did not
grant the state "carfe blanche in examining the defendant." Jd. (emphasis 1s original). lnstead,

while the defendant may be compelied to answer gquestions about his mental health, a

constitutional violation may occur if the defendant 15 compelled to reveal details of

the crime itselfto the State's mental health expert. This distinction makes sense. The

State necds the mental heafth evidence to rebut the insanity defense, and it seems

logical that raising that defense waives the defendant's right to silence as to those

mental health issues. [Towever, evidence of the crime itselfis a distinct and different

question from the issue of mental illness. Accordingly, the defendant retains the right

to assert his Fifth Amendment privilege as to the details of the erime. Of course, the

defendant could waive his privilege to remain silent as to the details of the crime, but

that waiver would have to be done knowingly and voluntarily after the administration

of Miranda warnings.
Jd. Thus, the court held that the State violated the defendant's privilcge against sell-
incrimination by questioning the defendant regarding his refusal to answer the State's expert's
questions about the alleged murder. ld

The Oregon Supreme Court has similarly found that the questions a State's expert may ask
during a psychiafric examination compelled in response fo an insanity defense must be limited to
protect the defendant's privilege against self-incrimination. Shepard v. Bowe (Or. 1968), 442 P.2d
238, 240-41. In Shepard, alter the defendant raised a defense of insanity to a charge ol failing to
stop at the scene ol an accident, the State requested a compelled psychiatric examination. Id at239,
The trial court granted the State's request, and in response, the defendant filed a mandamus action,
requesting that the order compelling fhe exam be vacated. 7d The Oregon Supreme Court granted
the delendant's mandamus petition, finding that "the only way in which the constitutional right of the
delendant not to be compelied to testify against himself can be adequately preserved is 1o hold that
the defendant cannot be required 1o answer" questions regarding the delendant's "conduct at or

immediately near the time of the commission of the alleged crime.” Id. at 241, 239, The Oregon

Supreme Court therefore ordered the irial court to vacate its order compelling the defendant to
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answer the questions the State's expert posed regarding the "accident or conduct at or immediately
near the time of the commission of the alleged crime," as well as the trial court's order prohibiting
defense counsel {rom advising his client not to answer questions the Statc's expert posed. fd at 241

The Oregon Supreme Court also explained that prohibiting the State's expert from
questioning the defendant about the facts related to the alleged crime was the only measure that
could adequately protect the defendant's privilege against self-incrimination. Jd. It found that the
defendant's " right against self-incrimination [would not bej eiciequately protecled by instructing the
jury that in determining the issue of guilt they cannot consider any incriminating statement the
witness may have made fo the psychiatrist.” Jd It also noted that simply prohibiting the
infroduction of any incriminating statements at trial was not a sufficient prophylactic measure
because the incriminating statements the defendant provided during the compelled examination
could.ncvertheless "orovide a lead to other lincriminating] evidence.” /1d

Finally, in. State v. Jackson, (W. Va. 1982), 298 $.1:.2d 866, the defendant interposed an
insanity defcnse after being charged with first dogree murder. /d. at 86870, The trial court granied
the State's request for a compelied psychiatric examination. fd At trial, the State called s expert o
rebat the defendant's insanity defense. Id. at 870, However, the State's expert also "revealed
statements by [the defendant] about events leading up Lo the crime." Jd. The West Virginia
Supreme Court held that the State was entitled to a compelled examination because the defendant
raised an insanity defense. fd at §71. THowever, it also found that the trial court must impose
safeguards to protect the defendant's pn vilege against sel(~incrimination. /d. Specifically, it held
that:

It is possible to compel a defendant to be cxamined by a psychialrist to
evaluate his insanity defense, without abrogating his Fifth Amendment privilege

against sel{-incrimination. While some courts have required Miranda warnings. we
feel safeonards other than Mirande protections can adequately protect a defendant
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and also provide the state an opportunity to get its own evidence about mental
condition.

There should be an in camera hearing before the government psychiatrist
testifies, to excise any portions of his report and proposed testimony that include
incriminating statements. A psychiatrist can testify to the bases of his medical
opinion, but without reference to a defendant's specific statements about his criminal
offense. This in camera hearing should obviate the need for an instruction limiting a
jury's constderation of & peychiatrist's testimony to facts or opinions on the issue of
insanity (probably a useless act when a medical person has testified to a defendant's
revelation fo him of incriminating facts). Should there be any question about any
such revelation to the medical witness, inadvertently mentioned to the jury, then, of
course, a limiting instruction should be given.
7d. at §71-72 (internal citations and footnotes omitted).

Several other courts have reached similar conclusions. See, e.g., United Siates v, Reifsteck,
535 11.2d 1030, 1034 (8" Cir. 1976) (holding that no Fifth Amendment violation occurred in a
compelled insanity exam case because government's experts "did not testify to any incriminating
statements made by defendant during her [court-ordered examinations]. The testimony was limited
{o their clinical impression of her menial condition at the time of the offense."); United Stales v.
Henworth (DN.M. 1996), 942 F. Supp. 1406, 1408-09 (holding that, in the context of defendants
introducing expert mental health testimony during the penalty phase of a capital murder tr1al, "the
Court is mindlut that the independent examination sought by the Government has the potential for
treading on the Defendants’ Fifth Amendment rights, and the Court will, therefore, impose strict
limitations on the examination procedure employed."); United States v, MeMahan (6™ Cir. April 26,
2005), 129 Fed. Appx. 924, 930, 2005 WL 953835, *4-5 (holding that the trial court property
protected the defendant’s rights against self~incrimination by prohibiting the admission at trial of any
incriminating statements the defendant made during a compelled psychological examination

conducted in response to the defendant interposing a defense of diminished capacity); State v. Bush

(W. Va, 1994), 442 S.E.2d 437, 439 (holding that a psychiatrist may not testify regarding "any
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specific statements 2 defendant made regarding the criminal offensc” during a psychological
examination compelled in response to the defendant raising a mental condition defense).

The foregoing cases make clear that, even il this Court finds that a compelled cxamination
might be proper when a defendant inferposes a defense of self-defense supported by BWS, the
defendant's privileges against self-incrimination must still be protected by either placing limits on
the examination, the testimony resulting therelrom, or both.

In Ms. GolT's case, the trial court placed no limits either on Dr. Resnick's nearly cight hour
interrogation ol Ms. GolT or on the scope of his (rial testimony. As aresult, Dr. Resnick delved into
areas of Ms. Goff's mind that he was constitutionality (and statutorily) prohibited from delving, as
recognized by defense counsel:

T was present for the interview, Your Honor. When we got (o the point where

we were falking about the events of [the day of the shooting], T objected at that

point to the continuation of the interview. Ul}fortunately, it went forward.
(Tr. 3128-31 (emphasis added).}

Then, at trial, rather than testify as to whether he believed Ms. Goff to be a battered womar,
Dr. Resnick recounted all of the statements Ms. Goff made during his interrogation of her and then
compared the statements she made to the other cvidence gathered by the prosecution in an effort to
prove her guilt. (See supra, atpp. 8-9.} He thereby abandoned his role of a psychiatric expert and
took on the role of a prosecutor. Dr. Resnick's testimony therefore violated Ms. Gofl's privileges
against self-incrimination.

Second Proposition of Law: Itisa violation of R.C. § 2945.371() and a defendant's rightfo a
fair trial and the due process of law under the Ghio and United Siaies Constitutions, o permit
the State's psychiatric expert to expound on inconsistencics between the statemaents the State's

expert elicits from a defendant during a compelied psychological examination and the
defendant's prior statements and other evidence gathered by the prosecution.




Whemnthe General Assembly enacted R.C. § 2901.06 and this Court decided Stare v. Kass
(1990), 49 Ohio $t.3d 213, no one could have predicted that & law thal was so clearly written could
be manipulated, overextended, and misinterpreted in such a way as to deny the delendant a right to
due process and a fair trial. However, that is what happened in this case.

Tn this case, not only did the trial court grant an examination that was not authorized by
statute, see infra Proposition HI, and was a violation of Ms. Goff's privileges against self-
incrimination, see supra Proposition I, but the court aliowed Dr. Resnick to testify as to Ms. Goff's
euilt. Such testimony is clearly prohibited by the statutory and constitutional protections of R.C.
§ 2945.371(J):

Wo statement that a defendant makes in an evaluation or hearing under . . . this

section relating to the defendant’s competence to stand trial or to the defendant’s

mental condition at the time of the offense charged shall be used against the

defendant on the issue of guilt in any criminal action or procecding, but, in a

criminal action or proceeding, the prosccutor or defense counsel may call as a

witness any person who cvaluated the defendant or prepared a report pursuant to a

referral under this section.
R.C. § 2945.371(J) (emphasis added).

This Court has repeatedly held that an expert cannot testify as to the statements the defendant
made during a compelled examination:

A defendant’s statements made in the coursc of a court-ordercd psychological

examination may be used to refute his assertion of mental incapacity, but may notbe

used to show that he committed the acts constituting the offense.

State v. Cooev (19893, 46 Ohio St. 3d 20, syllabus T 2, rev ‘d on other grounds, 88 Ohio St. 3d 89.

This Court echocd Cooey's holding in Stere v. Franklin (2002), 97 Ohic 5t 3d 1. In
Frankiin, the defendant entercd a plea of not guilty by reason of insanity and claimed to be

incompetent to stand trial. fd at 3. The defendant argued that the jury should be able to consider the

statements he made to his psvehologist for the purpose of determining his guilt. Jd at 15-16. "The



defendant wanted the jury to consider the fact that he told bis psvchologist he killed his uncle
because his uncle acensed him of being gay. /d. at 15, Provided the jury was permitted to consider
(hat statement, it could have reduced the defendant's offensc 10 voluntary manslaughter.  In
determining the issue of defendant's guilt, the trial court instructed the jury that it could not consider
any of the statements the defendant made to the doctors. Id at43. The Ohio Supreme Court found
that, pursuant to R.C. § 2945.371(J), the (rial court was corecct in instructing the jury that it could
only consider the statements the defendant made to the psychologists as they related to the issue o f
sanity. but not as to guilt. /d. at 43.

The Sccond District Court of Appeals has similarty held that Ohio's statutory scheme
prohibits statements the defendant utters during a psychological examination from being used to
prove or disprove guilt, but allows the professional to testify regarding insanity issues. State v. Reed
(Ohio Ct. App. 2d Dist. 2001), 2001 WL 815026, #6, 2001-Ohio-1537. In Reed, the defendant
wanted to introduce statcments she made to a ?sycholog&st because the statements supported her
theory of the case. /d at ¥6. Citing o R.C. § 2945 371(]), the court refused and held that:

The prohibition in the statute is necessary because although the statements made to

an examiner by the defendant are hearsay, damaging statements would otherwise be

admissible under Fvid.R. 804(B)(3), statement against interest, if the statute did not

cxist.

Id {cmphasis added).

The United States Supreme Court's holding in Porter v. MeKaskle (1984), 466 1.S. 984,
supports the conclusion that statcments a defendant makes during an examination cannot be used
against him. Tn Porter, defense counsel was concerned about his cHent's competency to stand tital
and requested that the court order a psy chiatric examination of the defendant. Defense counsel also
requested that the results of the examination be admissible only for assessing the defendant's

competency and that they not be admitied during the penalty phase of the trial. /d. at 085. thetrial
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judge indicated he would grant the request for the exam only il the material disclosed was acmitted
into the record and either side could utifize it for any purpose. /d.

The Court in citing to Smith, 451 U.S. 454, held that statements made by a defendant in the
course of a court-ordered competency exam cannof be used against him at trial. /d at 986.
Furthermore, "|a] trial judge may not put a defendant to the choice of forgoing either his rightto a
competency cxam or his right to limit the admissibility of statements he makes during such an
exam,” Id ; of. Simmons v. United States (1968), 390 U.S. 377,

This Court has repeatedly recognized that a balance needs to be maintained between the State
meeting its burden of proof and protecting the constitutional rights of the defendant. See Staze v.
Haines (2006), 112 Ohio St.3d 393, 2006-Ohio-6711; and State v. Wilcox (1982), 70 Ohio St.2d 182.
In Wilcox, the Court held that a defendant is not permitted to offer expert testimony, unrelated Lo the
insanity defense, to show that the defendant lacked the mental capacity to form the specific mental
state required for a particular crime or degree of crime. Id at syllabus, 9 2. Expert testimony that
opines on the defendant's mens req Or expresses d lay opinion is nadmissible. Jd.; Stafe v. Slagle
(1992), 65 Ohic 5t.3d 597, 607; and Ohio R. Evid, 702(A).

Although the Court's holding in fHaines was specific to the facts set forth in that case, it too is
consistent with the intent set forth in R.C. § 2945.371(J) and the Court's precedent:

The rule in most jurisdictions is that general testimony regarding battercd-woman

syndrome may aid a jury in evaluating evidence and that if the expert expresses no

opinion as to whether the victim suffers from batiered-woman syndrome or does not

opine on which of her conflicting statements is more eredible, such testimony

does not interfere with or impinge upon the jury's role in determining the credibility

of witnesses.

Id at 404 (cmphasis added). Most important, the Court recognized that in order to provide a

defendant with due process and the right to a fair trial, certain limitations need to be placed on expert

testimony: an expert is not permitted to festily as to whether the complainant is truthful and whether
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the defendant was a batterer. /d. To do otherwise, would be to allow the expert to testify as to guilt.
Thus, under the foregoing authorities, an expert cannot testify as to the facts, as to credibility, or give
an opinion on guilt.

T1ad the safeguards provided in R.C. § 2945.371(J) and the Fifth Amendment been in place in
the instant case, Dr. Resnick's testimony would have been limited to: "I have no opinion as to
‘whether or not Ms. Goff was a battered woman." We can only assume that such testimony would
not have provided the basis for a convietion given the unequivocal defense testimony that Ms, Goff
was a battered womain.
'L Dr. Resnick was an agent for the State. He testitied fo what he perceived as

inconsistencics between Ms, Gofl's prior statements and what she had told him in an

effort to demeonstrate a lack of eredibility, and therefore guilt in violation of R.C,

§ 2945.371(1).

From the beginning of his testimony, Dr. Resnick testified to nothing more than
inconsistencies and speculation as to why Ms. Goft shot Gofl. He was asked the following:

[D1id vou find any inconsistencies of note that vou gave consideration to in

determining whether you could have an opinion regarding why she kilted her

husband? '
(1r.3152.) For the next seven pages, Dr. Resnick testified how he had gone into great detail with
Ms. Goff in an effort to try an clicit inconsistencies, {(See supra, pp. 89, for an excerpt of Dr.
Resnick's testimony.}

Dr. Resnick then gave over 10 pages of testimony wherein he recounted Ms. Goff's
statements bearing on guilt made during the compelled exam:

The first possibility is, and I put this first because 1 gave it greater weight, but still

not to reasonable medical certainty. That is that Mrs. Goff may have acted in anger

hecause the moment she fired she said her husband was laughing at her and telling

her that she lacked the guts to shoot him. Specifically, she said in her statement to

the police that her husband said, "You know you won't shoot me. You won't shoot
me. You don't have the guts. So T lilted the gun up and he was laughing in my lace,



telling me he was going 1o kil the lads and that's when T pulled the first time and
then it wouldn't pull again."

(Tr. 3171-89.)
On re-direct, the State elicited the following:

Q: And, Doctor, again, a lot of questions have been asked on cross examination.
Would vou tell the Court again what, summarize what you base your opinion that
you couldn't reach an opinion to a reasonable degree of medical certainty about the
fear if the imminent harm or the Battcred Woman Syndrome? Could you just
summatize the basis for your opinion again?

A: Yeah. ‘The critical issue is the belicvability of Mrs. Goff herself. Secondly, there
is just, we really have only her version of i, coupled with the potential contrary
information that she said she was intensely fearful, yet put hersel{in harms way, just
left me not feeling I could reach a firm conclusion either way.

(Tr. 3244}
The prosecutor continued to ask Dr. Resnick what he believed Ms. Goff's state of
mind was and what her intent was the night of the shooting:
(): The statement by her, the original intent was to tafk to her husband on the porch
she said, and then he was therc. So she had to decide to do somcthing else. Her
statement was, her first thought was if she went in there and she would just let him
kill her. In fact. she said in the call she said, "Take me", and that she would go and

getkilled. Then her logic washe would be arrested and couldn't bother the children.
Do you recall that?

A: She said that, yes.

(O Okay. Did you find anything problematical about the fact that she said that was
her intent, but she loaded two (2) semi-awtomatic pistols and took them with her to
get killed?

A: Yes. She told me that she had no intention at all of shooting her husband, and
that she ook the guns only like to scare him if she necded to. But in deed [sici.
bringing that kind of killing power with her ...

Stillpass: |Ms. Goff's Counscl] Objection, Your Honor.

Court: What is the basis?



Stillpass: Your Honor, he's saying what 1s in her mind at the time and [ don't think
that's, I don't think he's got the basis to . ..

Court: T don't think that's what he is saying. Go ahead.
(Tr.3177.)

Dr. Resnick devoted the majority of his testimony to impeaching, Ms. Goff's credibility, and
speculating on her motive and state of mind. (Tr.3147-55;3176-77.) Dr. Resnick impermissibly
cross-examined Ms. Goff prior to trial and then testified to what he believed were inconsistencics to
infer to the trial court that she was not credible. Ie then repeatedly told the court that il Ms. Golf
was not credible, then she was not battered, and, therefore, she was guilty:

Q: [State]: So it would be fair to say that the credibility or truthfulness of the
alleged victim in this situation is very important?

A: [Dr.Resnick]: That's right. Twoul d say that the whole concept of whether she is
a battered woman depends upon whether His Honor in this case finds her credible,
that's correct.

(Tr. 3167-68.) At the end of Dr. Resnick's testimony, the prosecutor asked:

Q: [Statc]: And, Doctor, a lot of questions here asked on cross examination. Wouid
you tefl the Court again what, summarize what you base your opinion that you
couldn't reach an opinion fo a reasonable degree of medical certainty about the fear
of imminent harm ot the Battered Woman Syndrome? Could you just summarize the
basis for that opinion again?

A: |Dr. Resnick]: Yeah. The critical 1ssuc is the believability of Ms. Gofl herself.
(Tr. 3244.)
Tn its closing argument, the State acknowledged what Dr. Resnick's role was—he was the
State's investigalor clothed in “expert” aftire:
We gave Resnick cverything we had. In fact. 1 think the other man had like nine (9)
orten (10) items listed in his report that he consulted. Forty-four {44}, We gave bun
witness statements, we gave him everything. In fact. he mentions the witness
statements on this call. He didn’t say who they were, but he mentioned a witness

statement, Yeah, he probably asked because he knew therewas a wiiness to that.
He delves into it a little more. He asked her specifically on page 15, "Did he threaten
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you at 6:01 on the 17™ " She said, "Yeah, he threatened me and the kids.” That's
not true. That's important. How can you believe anything?

(Tr. 3450 (emphasis added).)

If experts were permitted to interrogate and to cross-examine a defendant, a victim, or a
witness prior to trial, and then testify to perceived inconsistencics as 1o credibility and guilt, there
would be no need for a finder of fact. Uhfm“iunate]y, this is precisely what happened in Ms. Gdﬂ,‘s
case. The court proceedings were a process in name only. As Justice Lanzinger recognized in her
dissent in Haines, an expert yields a "particular power” over the minds of jurors, and it is easy foran
expert to overstep the bounds.  Haines, 2006-Ohio-6711, 9 69. In the present case, Dr. Resnick
yielded incredible pchr; he was permitted to ask the State's guestions of Ms. Golf prior to trial.
The State was given an unfair advantage ol being able to "depose” Ms. Goff through Dr. Resnick in
order 1o prepare for trial,

Dr. Resnick was permitted to go beyond what one would consider a psychological
examination. Dr. Resnick took guilt based information and dis seussed it with the prosecutor prior to
trial, giving the State an unfair advantage during its cross-examination ol Ms. Goff. In fact, the
State, needing additional information, not only requested that the court permit Dr. Resnick to ask
Ms. Goff additional questions in a telephone follow up session, but requested that the prosecutor be
permitted to sit in during the questioning. The supposed expert evaluation became more like a
deposition to prepare lor cross-cxamination— something that is not provided in the Ohio Rules of
Criminal Procedure.

Dr. Resnick never provided an expert opinion as to whether Ms. Goff was a battered woman
or whether she exhibited a BWS reaction. Instead, he "confronfed her with {with her prior

statements|" and explained to the court “the specific inconsistencies" betwoen those prior statements
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and her statements to him. (Tr. 3147-55 (emphasis added).) This is clearty prohibited under R.C.
§ 2945.371()). He was notan expert—nhe was at times an inquisitor and at others, a prosccutor.

Dr. Resnick's testimony violated R.C. § 2945571 (), and the court of appeals reliance on
State v. Hancock (2006), 108 Ohio St. 3d 57, 2006-Ohio-160, to hold otherwise was misguided. See
Goff, 2009-Ohio-4914, § 56-61. In Hancock, not only did the defendant raisc an insanity defense,
but his counsel expressly conceded there was overwhelming evidence of guilt. Hancock, 20006-
Ohio-160, 9 66. In the present case, unlike Hancock, the issue was not whether Ms. (Goft shot Gotl
or if she was insanc at the time of the incident, it was whether she was a hatiered woman who
cuffered from BWS. The court of appeals took the position that given that Ms. GolT testified to an
overwhelming majority of factual statements contained in Dr. Resnick's report,” there was no
violation. Goff, 2009-Ohio-4914, 7 61. But, it was not the statements in-and-of-themselves that
were the problem, it was the manner in which Dr. Resnick used the statements to attempt to
incriminate Ms. Goff. He told the trial court that he helieved her statements were not consistent with
the State's evidence to attempt to establish Ms. Gotf's factual guilt. (Tr. 3154-59.)

Dr. Resnick nsed Ms, Goff's statements fo testify to what he perceived as inconsistencies in
order to project to the trial court that she was not credible, was not a battered woman, and, thercfore,
that she was guilty. This testimony was more than metely recounting Ms. Goft's statements. This
festimony was an cxpert becoming an agent for the State, deposing, and interrogating a defendant
before trial, all under the guise of conducting an vovaluation," This same expert then reported to the
State his findings prior to trial, and the State, having additional questions for Ms. Goff, scheduled a
{ollow-up telephone evaluation. The State was given unfair advantage o preparc cross-cxamination,
and the expert was permitted to testify as to perceived inconsistencies hearing on credibility and,

ultimately, guilt,
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il 1. Resnick testified beyond the scope of an expert in violation of R.C. § 2945.371(J),

R.C. § 2901.06(B), the Obio Rules of Evidence, and Stete v. Koss (1990), 49 Ohic 5t. 3d

233,

''his Court has recognized that limits need to be placed on expert testimony, An expert
cannot "opine on which of [a witness's] con flicting statements is more credible,” ot testifv as to their
opinion regarding the ulimate issue in the casc:

Such testimony went beyond the providing of a context for a witness's testimony into

the arca of determining credibility. The testimony also went to the very question that

the jury was asked to answer — whether Haines committed domestic violence against

Bolley --and answered It.

Haines, 112 Ohio St.3d at 404.

This Court has recognized the influence an expert can vield over the finder of fact and has
been adamant in proclaiming that experts cannot testity as Lo credibility: itis "egregious, prejudicial
and constitates reversible error” when an expert is permitted to express an opinion regarding
credibility, State v. Bosfon {1989), 46 Ohio St.3d108, 129. “In our system of justice it is the fact
finder, not the so-called expert or lay witnesses, who bears the burden of asscssing the credibility
and veracity of witnesses.” Id at 128; see also State v. Moreland (19903, 50 Ohio St.3d 58, 62.
Boston and Moreland prohibit an expert from testifying that a witness told the truth about a specilic
situation or that the witness meets some indicia or criteria that significs that the witness is truthful,

Dr. Resnick opined that Ms. Golf may have possibly “acted in anget {in killing Goff] because
the moment she fired she said that her husband was lﬁughing ather....” (Tr.3172)) Thisisnotan
export opinion. It is the purview ofthe trict of fact to decide issues of credibitity, not the purvicw of
the expert. Stafe v. Djuric (Ohio Ct, App. ™ Dist. Feb. 1, 20067), No. 87745, 2007 WL 274373, %7,
2007-Ohio-413,% 41. The defense repeatedly objected to the lay opinions expressed by Dr. Resnick:

(). {State]: In fact, the possible motive, which we're not required in a murder case (0

show a motive anvway, the possible motves [for the killing of Goff] arc ad
infinitum, . . . correct], Dr. Resnick]?
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| Mz, Stillpass]: Your Honor, I'm going to object to any possibilitics here. . ..

[Court]: You can ask him about it.

Q. [State]: So the explanations you give . . . would he other motives or reasons?

A. |Resnick]: Cormrect.
(Tr. 3134-36; 3171.)

Stating that one might kill becausc one is angry does not “assist the trier of fact to understand
the evidence or to determine a fact in issue.” State v. D 'Ambrosio (1993), 67 Ohio St. 3d 185, 191.
This is not the type of cxpert testimony that the General Assembly or Koss sanctioned.

The court of appeals believed that having the expert witness echo the words that the fact
finder was to decide credibility was enough. Goff: 2009-Ohio-4914.9 54,

Here, the trial court did not improperly allow Dr. Resnick to comment on Goff's

credibility. At no point during his testimony did Dr, Resnick give any opinion

regarding whether Gofl was truthful. {nstead, he merely related to the court that he

was tnable to ascertain her truthfilness, which rendered him unable to reach an

opinion within a reasonable degrec of medical certainty whether Gofl suffered from

the battered woman syndrome. Dr. Resnick noted in bis testimony that the court

would retain the ultimate responsibility to determine Goif's truthfulness.
Jd at §54. Under this holding, an expert with a wink and a nod can testify that the defondant is
lying, and therelore guilty, so long as the expert states that the issuc of credibility is to be decided by
the judge.

Dr. Resnick was permitted to testify as to credibility, state of mind, and motive in order to
convey to the court what the State wanted hint to convey—that Ms. Goff was guilty, He told the
court that Ms. Goff had "an ax 1o grind at this point," and "that is, the more obnoxious and sadistic
he [Goff} is, the more justified ber conduct.™ (Tt 3188.) This is not expert testimony, is not the type

ol testimony contemplated by the General Assembly when it enacted R.C. § 2901.06, and is not
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cxpert testimony as defined in the Ohio Rule of Evidence 702. In fact, this is the type of testimony
that is strictly prohibited by the Ohio Rules of Evidence and R.C. § 2945.371(I).

Third Proposition of Law: R.C. Section 7945,371(A) does not anthorize, and a court does not
have inberent authority to compel a psychological examination of the defendant when the
defendant has raised the defense of seif-defense, supported by BWS expert testimony, and to
order an exam fo the contrary is a violation of a defendant’s right to due process of law and a
fair triak.

For the past 20 years Ohio has recognized Battered Woman’s Syndrome, both judicially,
State v. Koss (1990), 49 Ohio St. 3d 213, and legislatively, R.C. § 2901.06, as part of the law of self-
defense in appropriate cases, R.C. § 2901.06(8) provides:

If a person is charged with an offense involving the usc of force against another, and
the person, as a defense to the offense charged, raises the affirmative defensc of seltf-
defense, the person may introduce experl {estimony of the “battered woman
syndrome” and expert testimony that the person suffered from that syndromc as
evidence to establish the requisite belief of an imminent danger of death or great
bodily harm that is nccessary, as an element of the affirmative defense, to justify the
person’s use of the foree in question. The introduction of any expert testimony under
this division shall be in accordance with the Ohio Rules of Evidence.

Neither this statutory provision nor the Koss case authorizes a compelled psychological exam by the
State to rebut defense testimony concerning BWS.

As far as we can tell, the only time a criminal defendant in Ohio may be compelled o
undergo a psychological examination over his objection is when that defendant raises a defense
of insanity or if a legitimate issue is raised as to whether the defendant is competent to stand
trial. Those situations arc covered by R.C. § 2945.371(A), which provides:

Tf the issue ol a person’s competence to stand trial 18 raised or if a defendant enters a

plea o not guilty by reason of insanity, the court may order one or more evaluations

of the defendant’s present mental condition or, in the case of a plea of not guilty by

reason of insanity, of the defendant’s mental condition at the time of the offense

charged.

This section does not authorize a psychological exam whenever a defendant chooses to interpose



2 sel-defense claim bolstered by BWS. While the examiner appointed under R.C.§ 2945371(B)1s
admonished to consider the applicability of BWS when d etermining whether the defendant is legally
insane, R.C. § 2945 371(F) does not independently authorize a psychological examination. Rather,
in our view, it preserves for the scverely mentally il defendant the possibility of being found not
guilty based (Im o valid claim of seli~defense even if the defendant was legally not responsible for her
conduct.

A person who is so mentally ill that she satislies the legal definition of insasﬁty should
nevertheless not be comimitted as a eriminally insane person if in fact she did not cormnit a crime.
Ohio has ample civil commitment procedures to provide care for those who are scverely mentally i}
but have not committed a criminal offense. 1f such a person used physteal force against another ina
way that the law recognizes as justified, then that person sh@ld not be committed as a criminally
insanc person. We submit that R.C. § 2945371(l) allows for a civil disposition of the accused as
opposed to a criminal disposition if the court determines that the force used by the legally insane
person was legally justified. In the present casc, Ms. Goff never claimed legal insanity so this
provision is irrelevant.

The Fourth District's reliance on State v. Manning {Ohio Ct. App. 9™ Dist. 1991), 74 Ohio
App 3d 19, to find authority to order the compelled examination was misplaced. In Manning. the
defendant failed to produce her expert’s report in a timely fashion and risked being unable to present
any expert testimony. In exchange fora waiver of the missed deadlinc, the defense z-xgreod to submit
io a State requested psvchiatric examination, Jd. at 24, Later, the defense changed its mind and
objected to the psychiatric exam on Fifth Amendment grounds, but the trial court ruled that any such
objections had already been waived by the defense. fd Norwas the testimony offered in Manrning

in any way similar to that offered against Ms. Gotf. According to the appelfate court, the defensc
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cxpert opined that Ms. Manning was in immincnt fear when she killed her husband and the State’s
expert opined that she wasnot. /d. This testimony was far different than that offered by the Statc in
Ms. Goff's trial, where the State’s expert could not express an opinion about Ms. Goffs mental state
at the tme of the alleged crime but was allowed to recount his nearly cight hours ol interviews with
her and then compare the statements she made during the interviews with every other staiement
made by Ms. Gofl or the other State witnesses during the course of the investigation.

Additionally, the authorities relied upon by the Manning court do not support its conclusion
that a court may compel an unwilling defendant to undergo a psychiatric exam to maintain a defense
of sell-defense supported by BWS. The threc cases cited by the Manning court, Buchanan v.
Kentucky (1987), 483 1.8, 402, Jsley v. Dugger (1 1" Cir. 1989), 877 1,24 47, and Silagy v. Peters
(?“‘ Cir. 1990), 905 F.2d 986, all involved the insanity defense. In Buchanan, the State and the
defense jointly moved for a psychiatric exam, and only one exam was conducted. The report of the
psychiatrist in that case:

set forth his general observations about the mental state of petitioner but did not

describe any statements by petitioner dealing with the crime for which he was

charged. The introduction of such a report for this limited rcbuttal purpose does not

constitute a Filth Amendment violation,
Jd. at 423. 1n Jsley, the Eleventh Circuit allowed a psychiatrist to use a statement made by the
- defendant that he had tried to keep the vielim from screaming in order to explain his reason [or
belicving that the defendant knew right from wrong. The Isley court went on to find any crror
harmless. Finally, in Silagy the court allowed testimony by the state’s psychiatrist as to the:
defendant’s gencral mental condition as consistent with Buchanan, even though the claim was never
fulty presented by the defendant on appeal.

The courts that have examined the issue ol whether a defendant can be compelled to submit

{0 an involuntary psychiatric exam in order to assert non-insanity defenses supported by BWS have
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rejected such a compelled examination. Upifed States v Marenghi, (I). Me. 1995) 893 F. Supp. 85;
United States v, Williams, (EDN.C. 1995), 163 F.R.D. 249. In Marenghi the defiendant sought to
admit cxpert testimony about BWS in support of her delensc of duress, which, like sell-defense,
requires an imminent fear of death or great bodily harm. The Government, upon learning of the
defense strategy, moved to compel the defendant to submit to a psychiatric cxamination. After
finding no statutory authority to compel a psychiatric exam other that in cases of legal insanity or
incompetence to stand trial, the court stated that it was:

Joathe to submit the defendant to a psychiatric examination against her will in the

absence of express statutory authority or administrative authority and without

evidence that such an cxamination would serve any purpose. The fact that such an
examination will assist the Government, which has the greater burden of proof on the

mens rea issue, does not provide a basis for this Court to help “even the playing

field” The statutes and rules establish the proper procedure for allocating burdens,

rights and obligations in federal criminal proceedings, and this Court sees no rcason

to stray from applying the sense and prudence of such rules and laws here.

Id at 98.

Of course, in Ohio, the defendant bears the burden of establishing the affirmative defense of
self-defense by a preponderance of the evidence. R.C. § 2901.05. In Williams, the court reached the
same conclusion as the Marenghi court and denied the government’s motion for a compelled
psychiatric exam in a murder prosecution when the defendant indicated that she would be employing
BWS as part of her self-defense claim. Williams, 163 F.R.DD. 249: see also. United States v. Towns.
(W.D.N.Y. 1998) 19 F. Supp. 2d 64 (denying compelled mental exam when defendant intended to
use expert testimony in support of a claim that bis mental illness negated mens rea.). United States
v. Bell (N.D.T1L. 1994), 855 I, Supp. 239 (denying compelled mental exam when defendant intended
{0 use expert testimony in support of a claimed delense of duress).

Linally, the Court of Appeals relied on dicta from Unifed States v. Davis (6™ Cir. 1996), 93

Fad 1286, in finding that a court has inherent authority to order a compelled psychiatric



examination. In Davis. the defendant agreed to submit to a non-custodial psychiatric exam but
appealed the district court’s order committing her to a 45 day involuntary commitment for the
purpose conducting the examination. In first finding that absent a plea of not guilty by rcason o {
insanity or a record supporting current inability to stand trial a trial judge had no statutory authority
to order a psychiatric examination, the court, without considering the constitutional implications,
alfowed that in some circumstances a compelled, non-custodial exam might be ordered.
Nevertheless, as noted in Proposition of Law L, the court cautioned that "the introduction of expert
testimony regarding a mental condition, discase, or defect does not particularly suggest the need for
an examination of the de,['eﬁdam, let alone require it." Jd at 1292-93. Instead, to rebut expert
testimony that does not relate to insanity or incompetence, the Sixth Circuit noted that the
government should pursue other options, such as having a government expert attend at trial and
assist the government in cross-examination. {d. at 1294, Tt seems most unlikely that the Davis court
would have allowed the competled eight hour examination of Ms. Goff followed by the use of her
statements to Dr. Resnick to provide evidence of guilt.

A holding thal a court has the inherent anthority to compel a psychiatric examination of an
unwilling defendant or an unwilling witness is unnecessary as pointed out by the Davis court and
creates unwise policy. In the case of an unwilling defendant. the Fifth Amendment and the
Limitations on the use of such an examination provided by Smith, supra, by Buchanan, supra, and by
R.C. § 2945.371(J) severely Limit its use in appropriate cases—-Jimitations that were not imposed
here. Moreover, in the past delendants have sought compelled psychiatric examinations of unwilling
complaining victims, and a rule giving discretion to 4 trial court to order such exams would impair
the prosecution of many cases as victims would be less likelv to come forward if they knew that their

mental heafth history would be part of the defense arsenal. In ¢ Jovernment of the Virgin fslands v.
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Scuito (3d. Cir. 1980), 623 F 2d. 869, the defense sought the compelied psychiatric examination of
an alleged rape victim who was the main government witness against the defendant. In allivming the
denial of the requested examination by the district court, the Third Circuit quoted United States v.
Benn (34. Cir. 1973), 476 I, 2d 1127, a case denying a compelled psychiatric examination of a
mentally retarded sexual assault vietim, to the elfect:
[A] psychiateic examination may seriously impinge on a witness’ right to privacy; the
sauma that attends the role of complaimant to sex charges is sharply increased by the
indignity of a psychiatric examination; the examination itself conld serve as a tool of
harassment; and the impact of all these circumstances may well deter the victim of
such a crime from lodging any complaint at all.
Id. at 875 (-quoti,ng Benn, 476 F. 2d at 1131). Creating a broad inhcrent power in trial courts o
order compelied psychiatric examinations will lead to nurnerous requests for such examinations,
as indicated above, and is unnecessary to insure the State or a defendant a fair tnal.
The Fourth District Court of Appeals started off in the ri ght direction when itreco gnized that
“a compelied psychiatric examjnation may violate the privilege against sel {incrimination.” It fatled
to stay true to this principle when it sanctioned a compelled eight hour exarmination that 1s not
authorized by Ohio law and should not be sanctioned by this Court. Ms. Gotfhad a clear statutory
right to present expert BWS testimony in support of her claim that she acted in self-defense. R.C.
§ 2901.06, Nowhere in this statute is Ms. Goff's right to present expert festimony conditioned on
her waiver of her Fifth Amendment right. The State was wrong in secking the compelled psychiatric
examination, the trial court was wrong in foreing her to choose between her statutory right to cxpert
testimony and her constitutional right 1o be frec from compuisory cxamination, and the Fourth
District was wrong in approving this process. These crrors were enormously compounded when the
protections afforded a criminal defendant who is lawlully subjected to a psychiatric examination

under R.C. § 2945.371(A) by R.C. § 2045 371(1) were not employed in this case. Dr. Resnick was
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wrongly allowed to recount the statements Ms. Golf made during his eight hour interview wi th her
even though he was unable to [orm an expert opinion as to whether she exhibited BWS reactions.
There can be no doubt that this recitation, along with bis analysis of the other prosecution evidence,
contributed to the guilty verdict returned by the court. (See Tr. 3460.) The conviction must

therefore be reversed.

CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Court reverse the
judgment of the Fourth District Court of Appeals and remand this matier for a new trial.
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