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,STAPII;MFP;'a. C)F CASI<,

111e Lawrence County Grand Jury indicted Megan Goff ("Ms. Gofl") on Marc.li 28, 2006.

`]`hc Indictment charged Ms. Goffwith one count of aggravated murder with a firearm specification

in c.onnection with the death of her liusband, William Go ff("GofP'). The fifteen da,;trial was i.ried

to the bench.

Ms. Goffraised a defense of self-defense to the charges because Goff, who began to date Ms.

Goff when she was a child, threatened deadly force against her a.tid their children af[er subjecting

Ms. Goff to years of abuse. (Tr. 2206.) Prior to trial, the State, inlowing that Ms. Goff intended to

present evidenee that she was a battered woman and expert testimony regarding Battered Woman

Syndrotne ("BWS"), asked the trial court to order that Ms. Golf be subjected to a psychiatric

examination conducted by the Statc's expert. Defense counsel strenuously objected, but the trial

courtt granted the State's request:

[I]f you have and expet-t [sic] and want to bring that expert in [sic]. ICyou don't want
to that's fine, then I would not order the examination on behalf of the State. It has
been stated by eounset for the Defendant that they are going to bring that in and the.
State -^votild have a cliance to go ahead and canduct their own with the detendant
whieh would come in for that purpose and that purpose only.

(Pretrial Transcript., May 17, 2006 (App. at A-98); see also Judgment Entries (App. at A-88, A-

156).) Thc prosecutor, J.B. Collier, then recused himself after sitting in on one of two compelled

examinations the State's exper't, Dr. Phillip Resnick, conducted on Ms. Goff. Mr. Collier's name was

subsequently added to the State's witness list.

At trial, defense counsel again objected to Dr. Resnick's proposed testimony. (Tr. 3128-31.)

Judge Crow, who admitted he did not know thc law regarding the propriety of compclled exams in

criminal cases, compared this matter to a civil case, and allowed the Sfate's cxpea-t to testify to

Judge Crow, a visitnigjudge ftom Meigs C'o uty, presided over the trial, and .ludge Walton, who recused hinisetf on or

aboutOctober 30 2006, ruled on niatry of the pretrial proceedings. There is nottung on the record as to why Judge

Walton recused hiniself.
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matters beyond the scope of eapert testimony, to Ms. Gofl's credibility, to motive and, ultimately, to

guilt, in violation of R.C. § 2945.371(J), R.C. § 2901.06, the (3hio Rules of Evideriee, and Ms. Goff's

state and federal privileges against self-hicrimination. Tlre day after Dr. Resnick testified,

irninediately after the completion of the State's iinal closing argurnent, and without any further

review of the evidence or o1 the law, J udge Crow found Ms. Goff guilty of aggravated murder rnith a

fireann speciiieation and subsequently sentenced her to 33 years to life, all without knowing the

state of the law in this matter- (See Sentencing & Judgment Entry (App. at A-85).)

Ms. Goff appealed her conviction to the Foui-th District Court of Appeals, which affinned

that eonviction on Septomber 14, 2009- In afiirming her conviction, the court of appeals held that a

compelled psychiatric exainination implicated Ms. Goffs Fifth Amendment right against self-

incrimination, but mistahenly found that she had impliedly waived this right-without litnitadon.

State v. Goff(Ohio Ct. App- 4`s Dist. Sept. 14. 2009), No. 07CA17, 2009 W L 2986190, *4-5, 2009-

Ohio-4914, TT, 19 21 (App. at A-3).

:T!r'EEliFF;,'F OF F,CrIS

He made her call hitn "Dad." (Tr. 1705.) She was 15 and he was 40. (Tr. 1737.) By the

tinie she was 17 years old, he was having sex with her. (fr. 1737.) They married when she

graduated from hi gh school, and for the next 7 years he abused her. (Tr. 1779.. 1786)

He told her she was lat and ugly. (Tr. 2907) He made her take cold sholarets befbre

intercourse; he liked for her to be cold, made her lie on her baclc with her eyes closed, and shc Nvas

not allowed to move. (Tr. 1771, 1854-55.) He told her not to touch hi:n during sex. 1'r. 17 37.)

She was requircd to stand naked in front of her husband as hc would critique her body. (Tr. 1737,

2907.) He would take a flashlight and examine her vagina telling her how "distasteful" and



"hideous" it was to him. (Tr. 2907.) When she was just a teenager, lte instructed her to leave the

bathroom blinds at her parent's house open so (hat he cotild watchher shoNver. (Tr. 1711.)

G off repeatedly abused, humiliated, controlled, taunted andtl-ireatened to kill Ms. Gofi'. Tlre

emotional abuse eventually evolved into physical abuse. On March 1 b, 2006, Ms. Goff shot and

kille<1 hcr husband because lie told her he was going to kill her and the children. (Tr. 2046, 2073,

2207; and Transcript of Recorded Phone Conversation, March 3, 2006 (App. at A-127).) In the

mofnents before she shot Goff. he told her that she was a"dead woman" and that hc knew where the

ehildren were. (`1'r. 2295.) After shooting Goff, Ms. Goff called 911. She was so terrified of this

man that for the next ten minutes she screamed in fear that her husband, whom she had just shot, was

going to kill her:

Dispatch: Okay Megan. Tuni your back to him.
Goff: Oh nry God.
Dispatch: Megan?
Goff: Oh my God.
Dispatch: Megan? Megan? Listen to me.
GoFf: Oh, God, what if he gets up and gets me.
Dispatch: Megan? Listen to me.
Goff: What if he kills rne. I can't not look at him. 1 cati t. No.

No. he'll kill me. He'll kill me ... Oh my God.
Dispatch: Megan? Megan`? quit screaming.
Goff: He's gonna kill mc if he gets up. IIe's gonna kill me, and they can't get in the

door.

(911 Tape, State's trial court Exhibit 63; Transcript of 911 Call, March 18, 2006 (App. at A-127,

A 133-A-134)_ )

She could not take her eyes off of him and she continued to scrcam that he was going to kill

'^„-^ me .hcr and the children: "VJhat if he kills me .... l^Fo. ,^e'llu^l-,^kc. ^^̂ o. [sic] .... he'll kill

Oh my God I sic} .... 1-ie's gonna kill me ifhe gets up. He's gomia kill me, amd the,y can't get in

the door." (Transcript of 911 Call (App. at A-134).) "The guns a^c by him. .... He told mc he

was gonna kitl me. He's gomua kill me if he gets up. .... he said .... was going to kill the



babies." (Transcript of 911 Call (App. at A-136 A-140').) She told the dispateher over and ovei-

that Goff told her that he was going "to kill [the] babies."

The central issue at trial NNTas whether Ms. Goff, given the years of abusc during her Ynarriage,

suffered from Battered Woman Syndrome ("BWS") and shot Goff in setf-defense. Dr. Bobby

Miller, the defense expert, testified that he had never heard anything like the screams that he liearct

onthe recording ofthe 911 call. (Tr. 2952.) After evaluating Ms. GofTand list:ening to the 911 tape,

Dr. Mitler found her behavior was consistent with BWS. He found she had reason to believe and

reasonably believed that she, and her children, were in inunineiit danger of death or serious physical

injury. (Tr. 2831, 2940-41.)

Ms. Goff testi°ed at length to a long and torturous history of emotional abuse by GoIT

that escalated iiito physical abuse. When Ms. Goff did not do wlat he ordered her to do, he

would threaten her with a gun. (Tr. 1877-78.) FIe would also hold agun across the bed and tell

hcr that he was not responsible for his actions if she woke hirn up at night. (Tr. 1801.) For Ms.

GojT_ what seemed like an intolerable existence became the nozin.

Ms. Goff testified that "usually I could say I was soir},, or jcust be quiet, and he would say

okay, but things were making Iiim mad that I hadn't even rnade noise and lie was getting mad and

saying I had." (Ti. 1991.) By 2004, she felt she was not allowed to go outside of the house for

anything. (Tr. 1931.) There were times when he shoved her down to the floor and hel(i a gun to her

head, and would ask her hoAa, high she thought the blood would go once he shot her. lTr. 20S 7.) She

testified that she "worked really, really hard at doing exactly what I tlioupht woUld calm him dowti."

but nothing that had worked in the past worked anymore. (Tr. 1992.)

In December of 2005, the abuse escalated, the pattern changed, and Goff began telling Ms.

Goff that lie was going to kill her and the chil dren. (Tr. 1990, 2074, 2088.) On Januat ve 18, 2006,

4



Goff pushed his daughter and bccame physical with Ms. Golf. (Tr. 2102-03.) lluring this same

incident, he kicked his son, wbo was recovering from abdominal surgcry. (Tr. 2122.)

Ms. Goff believed that Goff crossed the luie on Januar}r 18, 2006. (1'r. 2122.) She filed a

complaint against Goff for domestic violence. (Tr. 834.) Deputy Collins,. who responded to the

domestic violence complaint, renioved sixty-fliree guns from the residence, and testified that Ms.

GolTwas very fearful about her eluldreus safetv. (Tr. 845, 856, 857.)

After January 18, 2006, Ms. Goff moved from shelter to shclter, fearing that Goff would find

her. Ms_ Goff tried to do evei-^.^thing that she could to kecp her c.hildren safe, but the evidence

showed,andMs.Goffjustitiablybelieved,thatGoffwastrackingherwhereabouts. (Tr.2204-05,

3099, 3102.)

On Nlarc.h 17, 2006, Ms. Goff received threatening telephone calls li-om Goff. (Tr. 2207.)

He told her that he was going to kill lier and the children on Monday.. March 20. (Tr. 2207.) This

was a signifieant date in their relationship: not only was it Ms. GoIPs motb.er's birChday, it was the

date that Ms. Goff and Goff first liad intercourse. (1'r. 1753, 2244.)

On March 18. 2006, Ms. Goff retunled to the marital residence. She believed it was her

responsibility to talk Goff out ofhurting the clr ldren. (Tr. 2286.) Shc testitied, "I knew him. I love

him. I knew if he could just see me, he would calm down. 1 just needed to see his face so thai i

knew what words to say and what, how to say them so that he would calm down." (Tr. 2265.)

Goff told her, "you larow you're a dead woman .... I'm going to kill you and I'm going to

kill your-l:ids.° (Tr. 2292, 2294-95.) Ile moved his ann around and she thouglit he was going to

pLill something out. (Tr. 2297.) She yelled, "let me out," and he kept repeating that she Nvas a dead

woman and that their kids would also be dead. (Tr. 2298.) Ms. Goff testified that she saw the look

on Itis face and, believing that he would kill her and the chiidren, she shot Goff.
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Prior to trial, the State requested that Ms. Goff be compelled to submit to a psychological

examination condueted by the State's expert, Dr. Resniclc The defcnse objected to the compelled

examination and to Dr. Resnick's testimony. (Pretrial Transeript, May 17, 2006 (App, at A-99-A-

100); Tr. 31?8-31, 3135-36.) 1'he defense argued that (1) the coiurt never should have ordered the

compelled exaniination; and (2) Dr. Resnick should not he permitted to test'sfy because he could not

reach an opinion to a reasonable degree of niedical certainty. Id. The defcnse argued that the

cornpelled examination of Ms. Goff was"unprecedented in Oliio 7urisprudence or anywhere else

that [ can find," ("1'r. 3128.)

Nevertheless, the trial court permitted Dr. Resnick to interview Ms. Goff for almost eight

hours. "1'heStatethenrequestedthatDr.Resnickbepermittedtoconductafollow-upinterviewand

that the prosecutor be perrnitted to be present, which defense counsel objected to. The trial court

granted the State's request by again improperly analogizing the State's request to a civillawsait.2

During the nearly eight hours of interviews, the State's expert interrogated Ms. Goff by

confronting her with the State's evidence. T-ie then testificcl to what Ms. GoJT said during the

interviews and what he believedwere inconsistencies between Ms. Goff s account of the events and

2 Speciitcally, Judge Crow stated:

Again psychiatrist/psychofogist, psychologist patients arc tmder 4732.19, wlrether is a psychologist
anvway it refers back to the sante rules as 2317.02 B witli is a phvsician patient privacy. Basically
when you star readaie that stuff it is communications by a patient in re.latiotr to the physician oi-
psychologist/psychiatsist, ctc. M.D., D.O. his aclvice. Tn this situation the intetview evaluation is not
being done for treatment. Whether it is your expert or the State's expert it's not being done for
treatment it's being done in preparation for testimony irt Court. An aitalony would be to a civil snit.
Then again the reason, I'm assuming this has all been done is Mr. Stillpass has made known to the
Com1 and to, t believe the prosecution. Iie intends to use batterecl wotnan syndrome. This is an
affirmative matter. This would be very similar to a person being in an automobi[e wreck and going in
for a IEP. You know people can appear, defense counsel or Plaintiffs can appear at the IF,P. Can't
ask questions offlieni. Can't ask questions. You can be there and listen if you want to and take riotes
about how long tlie person inquired. You can do ask of that sort of stuff. It's not a deposition_ So 1
am going to grant the Motion to allow the State to bo present. The same would be trtie, on your

expert. You can be tlrere tvhen your expert examines her.

(Pi-ctria[ Transcript, Oct. 18, 2006 (emphasis addcd) ('App, at A-108-A-110).)
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the State's evidence. (Tr. 3 i 76-77) '1'hc State admitted in closing argumcnt that Dr. Resniek was a

fact investigator for the State clothed in expert attire. (Tr. 3450) The trial court then fouid Ms.

Goff guilty of aggravated murder with a f rearm specification, relying on the content of Dr.

Resniek's improper testimony in doing so. (Tr. 3460-61.)

AIIGEJAREIV'T II^T  SUPPORT OF PROPOSITIONS OF LAW

First Pro osfltion of Law: It is a violation of a defendant's rigErt against self-incrimination
ander the Fifth Amendment of the United States Constitution and Article 1, Section 10 of the
Ohio Constitution to compel her to submit to a psyehological examination, condueted bg, the
Statc's expert, in response to the defendant r<eising a defense of self-defense supported by
evidence of Battered 4Vornau Syndrome.

Ordering a defendant to submit to a psychological examination conducted by the State's

expert, when the State may use the statements the defetidant mal.es during the examination against

her at trial, violates lier state and federal privileges against self-inerimination.

The Ohio Constitution provides that "[no] person shall be compelled, in any criminal case, to

be a witness against himseif." Article 1, Section 10 (App. at A-149). "1'his provision of the Ohio

Constitution echoes the right against self-incrimination guaranteed by the Filth Amea7dmcnt to the

United States Constitution, made applicable to thc states through the Fourteenth Amendment.

Mallov v. HoSan (1964), 378 U.S. 1, 6. "The essence of this basic constitutional principle is the

requiremcnt that the State ... produce the evidence against [the defendant] by the independentlabor

of its officers, not by the simple, cruel expedient of forcing it iiom his own lips." Culombe ti^.

Connecticut (1961), 367 U.S. 568, 581-83. This constitutional protection not only prohibits the

government from compelling a defendant to testify against himself at trial, "but also privileges [the

defendant] not to answer official questions put to him in any other proceeding civil or criminal,

formal or infornral, where thc answexs might incriminate him in future criminal proceedings."

LeJkowitz v. Tz4rlev (1973), 414 i].S. 70, 77.
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A violation of the deCendant's privilege against self-incrimination occurs when the

governnient elicits compelled, testimonial, and incriminating statements froin the defendant. United

States v. Ifabbeli' (2000), 530 U.S. 27, 34 36. hi Ms. Gofl's case, ihe triat cotu-t, over defense

counsel's vigorous objection, ordered Ms. Goff to submit to a psychiatric examination conducted by

the State's handpicked expert, Dr. Resnick, and answer any ducstions Dr. Resnick posed. Thus, Ms.

Goff was compelled to disclose the contents ofher mind to the S'rate-that is, she was compelled to

provide tcstitnoiual statemelts to the State. See r=d. at 34, 34 n.8; see at.so Estelle v. Smith (1981),

451 U. S. 454, 464 (holding that a psychiatrist's diagnosis, based in part on a defendant's statements

about the ctetails of the criuie, was testimonial). The State and llr. Resnick, over objection, then

used those compelled, testimonial statements to incriminate Ms. GofF at trial:

A. [By Resnick] .... In this case, there were many documents. in the range of over
forty (40) docunients, police reports, and so forth, 1 had a chance to review before I
conducted a personal examination with M s. Goff .... I spent seven (7) hours forty
(40) minutes with her in an extended interview, and then I hacl an additional phone

catl1ater for eighteen (18) minutes . . . .

(Tr. 3147.)

Q. [By the State] And dici you tlien, you also tallced with her aboui the tinie iPamc

around the killing?
A. Yes, I did that in detail.
A. Okay. And when talked with her [sic], did you find any inconsisteneies oI'note
that you gave consideration to in determining whether you could have an opinion

regarding why she killed her husband?
A. Yes. What I did in great detail get [sic] her spontaneous account of what
happened, and then if there were inconsistencies with what she had told police

carlier, I coaifrorited her with those to try and clarify issues, and I can tell you ihe

specific inconsistencies if that's what you're asking.

(Tr. 3151-52 (emphasis added).)

Q. And go ahcad and tcti us about those inconsist.encics, please.
A. All right. Well, first of all, there is some dispute between her vcrsions of
events and other versions of events. For example, she told mc that Mr. Goff had
ihreatened to kill hex and the children on multiple oc.casions. Mr. Goff, when
interviewed by the police on January 18it', denicd that lie had threatened her. Ms.
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Goff reported to ine that on March 17"' Mr. Goff explicitly threatened to kill her
during a 6:00 P.M. phone call. I asked, I said, "Are you sure that might've been the
earlier call?" She said that she was certain that he had explicitly threatened to kill
her and thc children at the 6:00 P.M. phone aall- There were ^a7itnesscs to that 6:0U
Y.M. phone call who reported that Mr. Goff did not make any tlireats. Additional
ineonsistencies had to do with statements she gave the police on March 18`r'
conlpared to the events she told me on August 181h . The first, tberc were two (2) of
these inconsistencics. The first was that she said that in the statement to the police
she did not indicate that her intention was to miss and only seare her husband by not
shooting to hit him. In the account she gave to me, she said that the first two (2)
shots she fired her goal was to scare him and not to hit his body. In reality, all fifteen
(1>) shots she fu-ed based on autopsy did strike her husband. Final inconsistenc-yhad
to do with the statement she gave to the police on March 18`". In that time she said
that she fired -when her husband turned around toward the window a$er the first shot.
In the aeeount she gave me, she said that after the first shot her husband was walking
toward her as an explanation for why she eontinued to shoot.
:k * d
Q. And also in reference to her report to you, in addition to that inconsistency of
going ahead witi the moving up on the porch, the statement that she made to you that
there was the long gun incident and heard the safe tumbling, was it your
understanding that that was not contained in her staternent to the police on the night

of the murder as well?
A. That's con'ect. She did not mention that to the police.
Q. She also mentioned in your report, did she not, that he grabbed her arni and

pulled her in the house?
A. 'I'hat is the version she gave ine, and that also was different fi-om the police

renorts where she saict she walked in.

(Tr. 3154-59.) Dr. Resnickcontinued histestimony by stating that the critical issiae was Ms. Goffs

believability, which hc noted only the c.ourt could decide. (See, e.g., Tr. 3243.) Notwithstandingl3r.

Resnick's rec.ognition of the limits of his testimony, he repeatedly testified as to the alleged factual

inconsistencies lie discovered during the c.ompelled examinations to inlpugn Mr. (loffs credibility.

In an e1Tor-t to further undermine her credibility, Dr. Resnic.k recounted additional factual

statements Ms. Goffprovided during the coinpelled examination, testifying, for example, that Ms.

Goff told him she lied to hei- grandmother about where she was going the day oi'the shooting. (Tr.

3157.) Dr. Resnick also emphasized that Ms. Goff s account of events was largely uncorroborated,

thereby taking on the role of a prosec.utor during closing argument rather' than a psychiatrist
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providing an expert opaiion regarding B W S. (Tr. 3165; S I76-77.) Plainly then. Dr. Resnick used

Ms. GofPs testimonial statements from the compelled axaroination to attempt to project to the j udge

his belief that Ms. Goff was guilty. Therefore, the coutC's order compelling Ms. Goff to provide

testimonial, incriminating statements to the State, as well as Dr. Resriick's consequent testimony,

violated Ms. Goffs federal and state privileges against self-incrimination.

The United States Supretne Court's holding in Esielle v. Snzith (1981 ), 451 U.S. 454, supports

this conclusion. ln Smith, a capital murder case, the trial court ordered the defendantto submitto a

preti-ia1 eoinpetency examination. Id. at 456-57. The court found the defendant eonipetent to stand

trial, and the esarn was not discussed duriiig the guilt phase of thc proceedings. 161. at 45$. Buring

the penalty pl ase, however, the court permitted the psychiatrist who had condueted the examination

to opine that the defendant posed a risk of future chngerousness-one of thrce findings the jtuy was

rcquired to makc for a sentencz of death to be imposcd. Id. at 459. 'I'he jur}, then i'ound that a

sentence of death was appropriate. Ict at 460.

The U.S. Suprenie Couit held that the psychiatrist's testimony violated the defendant's right

against self-incrunination. Id. at 474. Speeifically, "when [at trial the psvchiatrist] wcnt beyond

simply reporting to the court on the issue of competence and testified for the proseeution ... on the

crucial issue ofrespondent's future dangerousness, his role changed and became essentiatly like that

of an agent of the State recounting unwarned statements made in a postarrest custodial setting." Id.

at 467. '1 hus, the Court held that the psychiatrist's testimony violated the Fifth Amendment because

"Yhe State used as evidence against Respondent the substance of the disclosures during the pretrial

psychiatric exaznination." Id. at 464.

In Ms. Goff s casc, then, just as in Sn-aith, the State uscd the substance of the diselosuses Ms.

Goff made during the compelled psychiatric esatnination against her at trial. Indecd, "[t]he Fifth
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Amendinenl interest at stake here is arguably greater than in EsteZle, for here the psychiatrist

recounted statemcnts inade by the appellant rather t.han only his medical conclusions about the

defendant[]. ..." Utiited States v. C'hitty (2d Cir. 1985), 760 F.2d 425, 430-431. Dr. Resnich's

testimony is even more cgregious than that of the expei-Cs in Snaith and Chistv because Dr. Resnick

did not even provide a medical opiniari based on Ms. GofFs statements. Instead, he testified as to

the specific statements that Ms. Goff had made during the co3npelled examination, demonstrated

how those statements were not consistentwith the State's evidence against her, and speculated as to

Ms. GoPPs motivation ior shooting Goft: (See sz+pra, at pp. 8-9.) 'I'herefore, Ms. Goff's state and

federal privileges againstself-incrimination were even more clearly violated than were the

defendants' privileges against self-incriinination in Sinith and Chittv.

To avoid the inevitable result of the foregoiiig analysis, the State suggested, and the Fotuth

District Court of Appeals agreed, that Ms. Goff impliedl,y waived-without limitation-her

privileges against selfincrimination, thereby giving the State carte blanche to interrogate Ms. Goff

and use the statements she rnade during that inten•ogation against her at trial. State v. Goff (Ohio Ct.

App. 4"' Dist. Sept. 14, 2009), iVo. 07CA 17,2009 WL 2986190, *4-5, 2009-Ohio-4914,T,i 19-21.

The Fourth District recognized an implied waiver because Ms. Goff intesposed a defense of self-

defense supported by her own expert's BNAJS testimony. Ict at °'j,1 22-26.

1'here are m snerous problems with the rburlh District's opiruon. First, as an initial step to

justif57 its holding, the court of appeals cited language in a few federal opinions to support the

proposition that "when a defendant asserts an insanity defense or raises his cornpetency to stand trial,

the court rnay order him to submitto a compelled psychiatric examination." Id. atTj 26. Neither ttiis

Courtnor the U.S. Suprenic Court, however, has ever issued such aholding. The closest either court



has come to stating such a rfale was in Buchanan v. Kentztcky, where the U.S. Supren7c Court helcl

that:

if a defendant requests sncli an evaluation or presents psychiatric evidence, then, at
the very least, the prosecution may rebut this presentation with evidence from the
reports of the examination that the defenda.nt requested. 'I'he defendant would have
no FifthAniendment privilege against the introduction of this psychiatric testimony

by the prosec:ution.

Buchanan v. Kentucky (1987), 483 U.S. 402, 422-23. Even accepting the Fourth llistrict's

expansion of this and like holdines as proper, the Fout-th District was forced to expand upon these

holdings even fiuiller to aftirm Ms. GofFs conviction, holding that "a fair eorollary to these cases is

that when a defendant places his mental state at issue in a eriininal trial and introduces his oNvn

expert to testify as to his mentat state, then faii-ness dictates that the State have an opportunity to

rebut that testiiroony through the use of its own expert." Goff; 2009-Ohio-4914, 11; 26.

The Fourth District's expansive reading offederal case law to affinn Ms. UofPs conviction is

not persuasive because: (1) interposing a defense of self-defense supported by expert BWS

testimony is not comparable to asserting an insanity defense or raising a competency issue; aid (2)

even if a defendaut does imptiedly waive her rights against setf=inci-imination by interposing a

defense of self-defense supported by expert BWS evidence, that waiver does not =.ive the State a

license to inteirogate the dei:endant regarding the facts of the alleged crime and use her statements

from that interrogation against her at trial to establish guilt.

1. A Defense of Self-Defense Supported by Fxpert BWS Testimony Is ?"lotComparable to
an Insanity Defense or an 7ssne of f,ompetency

Intei-posing a defense of seif-defense supported'uy expert BWS testimony is not conrparable

to asserting an insanity defense or raising a eompetency issue.
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First, revai-ding competeney=, a defendant plainly does not put her ability to understand the

nature of the proceedings at issue when she raises a defense of self-defense supported by BWS.

BWS is therefore not analogous to a competency issue.

Nor is the defense of sell=defense supported by BWS comparable to a defense of insa ity_

Numerous courts and commentators have discussed whv BWS is not a psychopathology. For

example, the Califoniia Supreme Court has observed that the term, "battered women's syndrome," is

amisnomer because it conveys unwarranted °pathological connotations which suggestthatbatterod

women suffer from some sort of sickness." People v, Humphrey (Cal. 1996), 921 P.2d 1,7 n.3. It is

therefore more appropriate to refer BWS as "battering and its effects." Id. Other courts and

commentators have made similar observations. See, e.g., Uraited,States v.l3ell (N.D. Ill. 1994), 855

F. Supp. 239, 240 (statingthatBWS is adefense urn-elated to a defendant's mental capacity); United

State.s v. YPilliams (E.D.N.C. 1995),163 F.R.D. 249,250 (citing Bell with approval); Sue Osthoff &

Holly Vlagrugan, Explaining TVithout Paihologizing: Testirnony oiy Battering and Its Effects, in

Ci.nrent Controversies on Family Violence, 225-33 (Donileen R. Loseke et. al. eds., 2d ed. 2005)

(1993) (erplaining that BWS is not a"pathology, incapacity, or lack of reason"); People v. Brown

(Cal. 2004), 94 P.3d 574, 578 (noting that °victims of doinestic violence do nottypically suffer froin

a pathological condition.").

The foregoing cases atid eoinmentaries make clear that expcrttestimony regarding 13WS does

not describe a psychopathology. Instead, BWS testimony explains the reasonableness of a domestic

abuse victim's reaotions to his or her abuser's behavior, which reactions might be counterintuitive to

the layperson who has himseif or herselfnot cxperienced domestic abuse. See, e.g.. Hirrnphrey, 921

P.2d at 7-8.

13



A defeiise of insanity is also distinguishable fivm LIWS because insanity is a rlei'ense of

excuse-it posits that the defendant could not lbrm a culpable mental state. Sta[e v. Daws (Ohio

App. 1 s` Dist. 1994), 104 Ohio App. 3d 448, 467. As such, the defenclatlt's melas r°ea is put ctirectly at

issue. Id. ln contrast, self-defense is a theory of justification-it posits that the defendant was

justified in fearing for life or limb and acted according. Id. The import of expert BWS testimony'

introduced in support of self-defense is therefoi-e to educate the fact finder that a battered person's

reactions to her batterer's threats may differ from a non-battered person's reactions to the same

threats, not to negative rnen.c rea. Thus, expert B W S testimony demonstrates that the reasonableness

of a BWS defendant's rcaetions to her batterer's threats must be analyzed by comparing her reactions

to how other BWS victims-not members of the gencral populace-would react to the same t1n•sats.

A defense of insanity and a del:ense of self-defense supported by BWS are thcrefore v<=holly

different.

Practical considerations also counsel that BWS experCtcstimonyshould notbe treated as an

analoguetoexperttestimonyregardinginsanity. Establishinganinsanitydc.fenserequiresproofthat

the defendant suffers from a mental disease or defect that caused the defendant to be unable to

imderstandthewrongfainessofhisconduct SeeR.C.§ 2901.01(A)(14). Becauseonlyadootorcan

diagnose a mental disease or defect, expert testiinony is therefore re<{iured to establisli an insanity

defense. Establishing a defense of self-defense does not necessarily require any experttestimony.

Moreover, the State does not require the same individualized medical assessment to rebut an expeil:'s

testimony regarding B W S or other phenomena that may iinplicate a defeadant's staie of mind, as it

does to rebut expert insanity testimony. As the Sixth Circuit has observed:

an insanity defense wi11 necessarilv put in issue a very specific question regarding the
defendant's mental condition at ihe time of the offense,, and will therefore require that
the government be permitted to examine the defendant on request. By contrast, the
introduction of expert testimony regarding a mental condition, discase, or defect does
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not particularly suggest the necd for an examination of the defendant, let alone

i-equire it.

United States v. Davis (6th Cir. 1996), 93 F.3d 1286, 1292-93. Instead, to rebut expcrt testimony

that does not relate to insanity or competence, the goverrnnent should pursue other optiows:

[t]he government can prepare to meet expert defense evidence in a variety of ways,
including the retention of a goveriiment expert to attend at trial and assist the
government in cross-examination, and review of evidence i-elied upon by the defense
expert. Thus, the need ior advance notice of expetl evidence does not imply a court-
ordered exanllliation of the defendant is intended or appropriate.

ld. at 1294. Therefore, unlike a case of insanity, the State is not put at a disadvantage if it does not

have the opportiuiity to examine the defendant when she raises a defense of self-deferse supported

hy experl BWS testimony.

Because thc defense of self defense supported by BWS is not analogous to an uisanity

defense or an issue of competency and because the State lias an array of other mcans to rebut a

defendant's expert BWS testimony, the Fourth District's use of insanity and competency cases to

support its iinding that Ms. Go13' impliedly waived her privileges against self-incrimination was

misplaced. Instead, a defendant does not waive her privileges against self-incrimination when she

interposes a delense of sell=dcfense supported by BWS. Therefore, ordering a defendant to submit

to a psychological examination conducted by the State's expert, when the State may usc the

statements the defendant makcs during the examination against her at trial, violates her state and

federal privileges against self-incrimination.

L[. If aDeFendarnt Does Irnpliedly Waive Her Rights Against Self-ilcrcr•ianinatiatt by
Interposing nDefense of Self-I?efense Seappueted by Expert BWS Evidence, that Waiver

Is .Liinited

Even if this Court were to hold that a defendant does waive her privilcgcs against self-

inerimination when she raises a defense of sel f-dcfense supported by BWS, tlic scope of that waiver

cannot be unlimited, as the Fourth District necessarily held given the nature of Dr. Resnick's
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testimony. Insteaci, any sucli waiver must be narrokArly tailored to protect the defendant's privilege

against self^inerimination as to the factual statements bearing on guilt that she malces during the

exasnination. Ilzdeed, the Ohio General Assembl y has recognized that, in the context of compelled

insanity and competency exaininations, a defendant's privileges against setf-inerimination must be

protectect by prohibiting the State's expert from testilying as to statements the defendalt made dtiuing

the examination that bear on guitt. R.C. § 2945.371(J) (empliasis a(lded); see also Appellant's

Second Proposition of Law, infi^a at p. 21, for a detailed discussion ofhow Dr. Resnick's testimony

violated R.C. § 2945.371(J).

Cour-ts t.hat have considered the scope of a defendant's waiver of her privilege against self-

incrimination in insanity and competency cases have similarly found thaf. iimits must bc placed on

either the compelled examination, the testnnonv resulting thereicom, or both, to avoid a

constitutional violation.

In Travwicks v. State, (Ok. Ct. Ciirn. App. 1996), 927 P.2d 1062, for example, the delendant

was c.onvicted of second degree murder. Id. at 1063. In that case, the clefendant had ra.ised "mental

defectlalcoholism" as a defense and introduced expert testimony in support of that defense. Id

Pretrial, the trial coui-t had ordered that the defendant submit to a pretiial psychiatric examination

conducted by the State's expert. See id. During the examination, the defendant refused to answer

any questions the State's expert posed regarding the factual circumstances of the crirne. See id.

While the defendant did not challenge the testimony of the State's expert on appcal, he did chaIlenge

the prosecutor's questions that highlighted his refusal to answer f.he duestions of the State's expert.

id. at 106364.

In revicwing the defendant's conviction, the Court of Criminal Appeals of Olclahoma found

no error in ordering the defendant to submiY to a crnnpelled psychiatric examination because he had
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raised an insanitv defense. Id. at 1065. However, merely raising a mcntal status defense did not

grant the state "carte blanche in examining the defendant." Id- (cmphasis is original). Instead,

while the defendant may be compelled to answer quesiions about his mental hcaltti, a
constitutional violation may occur ilthe defendant is compelled to reveal details of
the crime itselfto the State's mental health expert. This distinctionmakes sense. Thc
State needs the mental health evidence to rebut the insanity defense„ and it seems
logical that raising that defeiLse waives the defendant's right to silence as to those
inental health issues. IIowever, evidence of the crime itself is a cfistinct and different
question from the i_ssue of mental illness. Accordingly, the defendant retains the right
to assert his Fifth Amendment privilege as to the details ofthe crime. Of course, the
defendant could waive liis privilege to remain silent as to the details ofthe crime, but
that waiver would have to be done knowingly and voluntarily after the administi-ation

of Miranda warnings.

Id. Thus, the court held that the State violated the defendant's privilege against sel'i-

inci-imination by questioning the def,ardant regarding his refusal to answer the State's expert's

qucstions about the allegedmurder. Ld.

The Oregon Supreme Court has similarly found that the questions a State's elpert may ask

during a psychiatric examination conipelled in response to an insanity defense must be limited to

protect the defendant's privilege against self-incrimination. Shepard v. Bowe (Or. 1968), 442 P,2d

2 8, 240-41. ln S7zepard, after the defendant raised a defense of insanity to a charge of faiiing to

stop at the seene of an accident, the State requested a e.ompelled psychiatric examination. Id, at 239.

The trial coui-t granted the State s request, and in response, the defendant filed a mandamus action.

requesting that the order compelling thc exam be vacated. Id fhe Oregon Supreme Court granted

the dei'endant's mandanius petition, fmding that "the only way in whichthe constitutional right of the

defendant not to be compelled to testify against himself ean be adequately preseaved is to hold that

the de`fendant cannot be required to answer" questions regarding the defendant's "conduct at or

inmlediately near the time of the commission of the alleged crimc." Id. at 241, 239. 'I7ie Oregon

Supreme Court tllerefore ordered the trial court to vacate its order cotnpelling the dcfendant to
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answer the, questions the State's expert posed regarding the "accidcnt or conduct at or imraediately

near the time of the commission of the alleged crime," as well as the triai court's order prohibiting

defense counsel fi'om advisine his client not to answer qucstions the State's expert posed. Id at 241.

The Oregon Supreme Court also explained that prohibiting the State's expert from

questioning the defendant about the facts related to the alleged crime was the only measure that

could adequately protect the defendant's privilege against self-incrimination. Id. It found that the

defendant's " right against self-incrimination [would not be] adequately protected by instrueting the

jury that in detennining the issue of guilt they cannot consider any incriminatiiig statement the

witncss may have made to the psychiatrist." Id. It also noted that simply prohibiting the

introduction of any incriminating statements at trial was not a sufficient prophylactic measure

because the incriniii7 ating statements the defendant provided during the compelled examination

could nevertheless "provide a lead to other [inerirninating] evidence-" Id.

Finally, in.State v. ,Iach,son. (W. Va. 1982), 298 S.t;.2d 866, t.he defendant interposed an

insarity deYense aCter being charged witli first degree murder. Id. at 868--70. The trial coLirt granted

the State's request for a compelled psychiatric examination. Id. At trial, the State called its expert to

rebut the defendant's insanity defense. M. at 870. Howe-ver, the State's expert also "revealed

statements by [the defendant] about events leacling up to thc crime." Id. The West Virginia

Supreme Court lield that the State was entitled to a compelled examination because the defendant

raised an insanity defense. Id at 871. I7owever, it also fotmd that the trial court must impose

safeguards to protect the defendant's privilege against self-incrimination. Id. Specifically, it held

that:

It is possible to compel a defendant to be examined by a psychiatrist to
evaluate his itisanity defense, witliout abrogating his Fifth Amendment privilege
against self-inerimination. While some eouits have required Miranda wa7nings, we

feel safeguards otlier than Miranda protections can adequately protect a defendant
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and also provide the state an opportunitv to get its olVn evidenec about mental

condition.

There should be an in cannera hearing before the governmuent psvchiatrist

testifies, to excise any portions of his report and proposed testimony that include
incriminating statements. A psychiatrist can testify to the bases of his medical
opinion, but without reference to a defendant's specific statements about his criminal

offense. This in canxera hearing should obviate the need for an instruction lhniting a
juty's consideration of a psychiatrist's testimony to facts or opniions on the issue of
insanity (probably a useless aetwhen a medical personhas testified to a defendant's
i-evclation to him of incri ninating facts). Should there be any question about any
such revelation to the medical witness, inadvertently mentioned to the jury, then, of

course, a limiting instruction should be given.

U. at 871-72 (intemal citations and footnotes omittect).

Several other cour-ts have reached similar conclusions. See, e.g., United States v. Reif.rteck,

535 F.2d 1030, 1034 (8`t' Cir. 1976) (holding that no Pifth Amendment violation oceur•red in a

compelled insaiiity exam case because government's experts "did not testify to any iticriminating

statements madc by (lefendant during her [court-ordered examinations]. 1'he testimony was limited

to their clinical impression of her sncntal condition at the time of the offense."); Uriited States v.

Haworth (D.N.M. 1996), 942 F. Supp. 1406, 1408-09 (holding that, in the context of defendants

introducing expert inental health testimony during the penalty phase of a capital murcler trial, "tlie

Court is mindful that the independent examination sought by the (lovernment has the potential for

treading on the Defendants' Fifth Amcndinent rights, and the Court will, tlierefore, impose strict

limitations onthe examination procedure employed."); United States v. McMaharz (6`h Cir. Aprfl 26,

2005), 129 Fed. Appx. 924, 930, 2005 WL 953855, 114-5 (holding that the trial court properly

protected thc defendant's rights against self-incrhn ination by prohibiting the admission at trial of any

incriminating statements the defendant made during a compelled psychological examination

conduct.ed in response to the defendant interposing a defense of diminished capacit)); State v. Btish

(W. Va. 1994), 442 S.E.2d 437, 439 (holding that a psychiatrist may not testify regarding "any
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specific statements a defendant made regarding the criminal offense" during a psychological

examination compelled in response to the defendant raising a mental condition defense).

The foregoing cases make clear that, even if this Court finds that a compelled exarnination

rnight be proper when a defendant interposes a defense of selfdefense supported by BWS, the

defendant's privileges against seli inerimination must still be protected by either placing limits on

the examination, the testimony resulting thereii-om, or both.

In Ms. Goit's oase, the trial court placed no limits either on Dr. Resniclr's nearly eight hour

interrogation of Ms. GoPf or on the scope of his trial testimony. As a result, Dr. Resnick delved into

areas of Ms. Goff s inind that he was constitutionality (and statrrtorily) prohibited from delving, as

reco gnized by defense counsel:

I was present for the interview, Your Honor. When we got to the point where
we were taIlcing about the events of [tlie day of the shooting], I objected at that

point to the continuation of the interview. Unfortunately, it went forward.

(Tr. 3128-11 (emphasis added).)

Then, at trial, rather than testify as to whethen cc believed Ms. Goff io be a battered woman,

Dr. Resnick recounted all of the statements Ms. Goff made duriiig his intenogation of her and then

compared the statements she made to the other evidence gathered by tho prosecution in an effort to

prove her guilt_ (See supra, at pp. 8-9.) lie thereby abandoned his role of a psychiatric expert and

took on the role of a prosecutor. Dr. Resnick's testiinony therefore violated Ms. Gofi's privileges

against self-incrimination.

Seco,pd Proposition of f.^^: It is a violation of R.C. § 2945.371(.1) and a defendant's right to a

fair trial and the dueprocess of law nnder the Ohio and United Siates Coustitntions, to pcrrnit

the State's psychiatric expert to esponnd on inconsistencies between the stateruent4 the State's
expert elicits from a defendant during a compelled psychological examination and the
defendant's prior statements and other evidence gathered by the prosecution.
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Wberrthe General Assembly enacted R.C. § 2901.06 and this Coic-L decided State v. Koss

(1990), 49 Ohio St.3d 213, no one could have predicted that a law that was so clearly written could

be manipulated, overextended, and rnisinterpreted in such a way as to den); the defendant a right to

due process and a fair triat. However, that is what happened in this case.

In this case, not only did the trial court grant an examination that was not authorized by

statute, see infra Proposition llI, and was a violation of Ms. Goffs privileges against self-

incrimination, see supra Proposition 1, but the court allowed Dr. Resnick to testify as to Ms. Goffs

guilt. Such testimony is clearly prohibited by the statutory and constitutional protections of R.C.

§ 2945.371(J):

No statement that a defendant makes in an evaluation or hearing under ... this

section relating to the defendant's competence to stand trial or to the delendant's
mental condition at the time of the ofi:ensc cl.arged shall be used against the

defendant on the issue of guilt in any criminal action or proceeding, but, in a

ci-irninal action or proeeeding, the prosecutor or defense counsel may call as a
witness any person who cvahrated the defendant or prepared a report pursua.nt to a

referral under this section.

R.C. § 2945.371(J) (emphasis adde(l).

'Chis Coru t has repeatedly held that an expert cannot testify as to the statements the defendant

madc dtiuing a compelted examination:

A defendant's statements inade in the course of a court-ordered psychological
examination may be used to refute his assertion of inentai incapacity, but may not be
used to show that he committed the acts constituting the offense.

Slate v. Cooev (1989), 46 Ohio St. 3d 20, syllabus ^ 2, reCd_ on other grounds, 88 Ohio St. 3d 89.

This Court echoed Cooey's holding in State 7j. Franklin (2002), 97 Ohio St. 3d 1. In

Ft•ankiin_ the defendant entered a plea of not guilty by reason of insanity and claimed to be

incompetent to stand trial. Id. at 3. The defendant argucd that the jury should be able to consider t.he

statements he macle to his psychologist for the purpose of deternnining his guilt. Id. at 15-16. 'I'he
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defendant wanted the jury to consider the fact that he told his psycbologist he killed his uncle

because his uncle accused him ofbeing gay. Id. at 15. Provided the jury was perinitted to consider

that stateme-rit, it could have reduced the defendant's offense to voluntary manslaughter. In

deteiviining the issue oCdcfendant's guilt, the trial court instructed the jury that it could not consider

any of the statements the defendant made to the doctors. Id at 43. The Ohio Supreme Coui-tfound

that, pursuant to K.C. § 2945.171(J), the trial court was corrcet in instructing the jury that it could

only consider the statements the defendant made to the psycliologists as they related to the issue of

sanity, but not as to guilt. Id at 43.

The Second District Court of Appeals has similarly held that Ohio's statutory scheme

prohibits statements the defendaiit utters during a psychological examination from being used to

prove or disprove guilt, but allows the professional to testifyregarding insanity issues. State v. Reed

(C7hio Ct. App. 2d Dist. 2601), 2001 WL 815026, *6, 2001-Ohio-1537. In Reed, the defendant

wanteci to introduce statements she made to a psychologist because the statements supported her

theorv of the case. Id. at *6. Citing to R.C. § 2945.371(J), the court refused and held that:

The prohibition in the statute is necessary because although the statements made to
an exarniner by the defendant are hearsay, damaging statements would otherlvise be

admissible under pvid.R. 804(B)(3), statement against interest, ifthc statute did not

exist.

Id. (emphasis added).

The United States Supreme Court's holding in Porter v. Mchaskle (1984), 466 U.S. 984,

supports the conclusion that statements a defendant makes during an examination earmot be used

against him. In Porter, defanse counscl was eoncerned about his client's eompetency to stand triat

andrequestedthat the court order a psychiatric examination of the defendant. Defense counsel also

requested that the results of the examination be adinissible only for assessing the de'fendant's

competency and thaithey not be adnutted durnrg the penalty phasc of the trial. Id. at 985. 1'hetrial



judge indicated lie would grantthe r-equest for the exam only if'the rnaterial disclosed was admitted

into the rec.ord and either side could utilize it for any puipose. Id.

'fhe Court in citing to Srnith, 451 U.S. 454, hetd that statements made by, a defendant in the

course of a court-ordered competency exam cannot be used against him at trial. Id at 986.

Furthermore, °[a] trial judge may not put a defendant to the choice of forgoing eitlier his rig] it to a

competency exam or his right to limit the admissibility of staternents he makes diu-ing such an

exam," Id.; cf Simm.ons v. Uraited States (1968), 390 U.S. 377.

Tliis Court has repeatedly recognized tliat a balance needs to be maintained between the State

Tneeting its burden of proof and protecting the constitutional rights of the defendant. See State v.

Haiizes (2006),112 Chio St.3d 393, 2066-Ohio-6"111; and State v. N^ilcox (1982), 70 Ohio St.2d 182.

In Wilcox, the Co u-t held that a defendant is not perniitted to o IFer expert testnnony, unrelated to the

insanity defense, to show that the defendant lacked the mental capacity to form the spccific mental

state required for a particular crime oi- degree of crirne. Id at syllabus,1l 2. Expert testiunony that

opines on the defendant's mefas rea or expresses a lay opinion is inadmissible. Id.; State v. Slagle

(1992), 65 Ohio St.3d 597, 607; and Ohio R. Evid. 702(A).

Although tlie Court's holding in Ilaines was specific to the facts set fm-th in that case, it too is

consistent with the intent set forth in R.C. § 2945.3 )71(J) and the Court's precedent:

The rule in rnost jurisdictions is that general test.imony regarding battered-woman
syndrome may aid a jury in evaluating evidence and that if the expert expresses no
opinion as to whether the victim suffers from battered-woman syndrome or does not

opine on swhich of her conflicting statements is more credible, such testnnony

does not ititerfere with or impinge upon the jury's role in detemiining the credibility

of witnesses.

Id at 404 (emphasis added). Most important, the Court rec-ognized that in order to provide a

defendant wiih due process and the right to a fair triat, c-ertain limitations need to be placed on expert

testimony: an expert is notpermitted to testilv as to w=hether the eomplainant is truthful and whethcr
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the defendant was a batterer. Id. To do otherwise, would be to allow the expert to tcstify as to guilt.

Thus, under fhe foregoing authorities, an expert cannottestify as to the facts, as to credibility, or give

an opinion on guilt.

IIad the safeguards provided in R.C. § 2945.371(.1) and theFifth Amendrnent bcen in place in

the instant case,Dr. Resnick's testimony would have been liniited to: "I have no opinion as to

whether or not Ms. Goff was a battered woman." We can only assume that such testimony would

not have provided the basis for a conviction given the uncquivocal defense testimony Uiat Ms. Goff

was a battered woman.

1. Dr. Resnick was an agent for the State. He testified to what he perceived as
ineonsisteneies between N2s. C:off's prior statements and what sbe had told him in an
effort to demonstrate a lack of credibility, and therefore gnilt in violation of R.C.

§ 2945.371(11).

From the beginning of' his testimony, Dr. Resnick testified to nothing moi-e than

inconsistencies and speculation as to why Ms. Goff shot Goff. He was asked the following:

[ll]id you fmd any inconsistencics of note that you gave consideration to in
detennining whethcr you could have an opinion regardiilg why she killed her

husband?

(I'r. 1152.) For the next seven pages, Dr. Resnick testified how he had gone into great detail Nvith

Ms. Goff in an efforf to try an elicit inconsistencies. (See supra, pp. 8-9, for an excerpt of Dr.

Resnick's testnnony.)

Dr. Resnick thcn gave over 10 pages of testimony whereiri he recoimted Ms. GofPs

statements bearing on guiltmacle during the compelled exazn:

"I`he first possibility is, and I put this fixst because 1 gave it greater weigiiG but stiIl
not to reasonable medica.l certainty. That is that Mrs. Goff may have acted in anger
becausc the moment she fired she said her liusband was laughing at her and telling
her that she lackod the guts to shoot hiun. Specifically, she said in her statement to
the police that her husband said, "You lcnow you won't shoot me. You won't shoot
me. You don't have the guts. So I lilted the gun up and he was laughing in my t"aae,
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telling ine he was going to kill the kids and that's when I pulled tbe first time and

thcn it wouldn't pcal again."

(Tr. 3171-89.)

On re-direct, the State elicited the tbllowing:

Q: And, Doctor, again, a lot of questions have been askcd on cross examination.
Would you tell the Court again Nvhat, suinmarize what you base your opinion that
you coulctn't reach an opinion to a reasoriable degi:ee of inedical eertainty about the
feat if the imtninent harm or the Battered Woman Syndrome`? Could you just
srunmarize the basis for your opinion again?

A: Yeah. The critical issue is the bel ievabilit5r of Mrs. Goffherself. Secondly, there
is just, we really have only her version of it, coupled with the potential contrary
information tliat she said she was intensely fearful, yet puri llerself in harms way, just
left me not feeling I c(iuld reach a firm conclusion either way.

(Tr. 3244.)

The prosecutor continued to ask Dr. Resnick what he believed Ms. Goffs state of

mincl was and what her intent was the night of thc shooting:

Q: 'fhe statement by her, the original intent was to talk to he-husband on the porch
she said, ancl then he was there. So shc had to decide to do sornethirig else. Her
statement was, her first thought was if she went in there and she would just let him
kill her. In fact, she said in the call she saicl, "'I'ake me", and that she would go and
get killed. Then her logic was he would be arrested and couldn't bother the children.

Do you recall that?

A: She said that, yes.

Q: Okay. Did you find anything problematical about the lact that she said that was
her intent, but she loaded tlWo (2) semi-automatic pistols and took them with lier to

get killed?

A: Yes. She told me that she- had no intention at. all of shooting her husband, and
that she took the guns only like to scare him if she necded to. But in deed [sic],

bringing that kind of ]dlling power with her ...

Stillpass: IMs. Goffs Counsclj Objection; Your I-Imror.

Court: What is the basis?
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StilIpass: I'orn^ Honor, he's saying what is in her mind at the time and I don't think

that's. I don't think he's got the basis to ...

Court: I don't thiril> tliat's what he is saying. Go ahead.

(Tr. 3177.)

Dr. Resnick devoted the majority of his testilnony to impeaching Ms. Goff's credibility, and

speculating on her motive and state of mind. (Tr. 3147-55; 3176-77.) Dr. Resniek impermissibly

cross-examined Ms. Goff prior to trial andthen testified to whathe believed were inconsistencies to

infer to the trial court that she was not credible. IIe then repeatedly told the court that if kis. Goff

was not credible, tlien she was not battered, and, therefore, she was guilty:

Q: [State]: So it would he fair to say that the credibility or truthfuhiess of tlie

alleged victim in this situation is very important?

A: [Dr. Resnick]: "Chat's right. I would say that the whole concept of whether she is
a battered woman depends upon whether His Honor in this case 13nds lier credible,

that's correct.

(Tr. 3167--68) At the end of Dr. Resnick's testimony, the prosecutor asked:

Q: [State]: And, Doctor, a lot of questions here asked on cross examination. Would
you tell the Court again what, summarize what you base your opinion that you
couldn't reach an opiniari to a reasonable degree of medical certainty about the fear
of iinmineniharm or the Battered Woman Syndrome? Could you just summarize the

basis for that opinion again?

A: JDr. Resniek]: Yeah. The critical issue is the believability of Ms. Goff herseif.

(Tr. 3244.)

In its closing argunient, the State acknow1edged what Dr. Resnick's role was- he was the

State's investigator clothed in "expert" attire:

We gave Resnick everything we had. In fact I thhik the other man had like nhie (9)
or ten (10) items li sted in his report that he consulted. Forty-four(44). We gave him
witness statements, we gave him everytliing. In fact, he nientions the witness
statements on this call. He didii t say who they were, but lie mentioned a Nvitness

statement. Yeah, he probably asked because hc: knew there was a witness to that.
He delves into it a little more. He asked her specifically on page 15, "Did he threaten
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you at 6:01 on the 17`^'`? " She said> "Yeali, lie threatened riie and the kids." 'f hat's
not tnLe. That's important. How can you believe anything?

(Tr. 3450 (emplhasis added).)

If experts were permitted to interrogate and to eross-examinc a defendant, a victiln, or a

witness prior to trial, and then testify to perceived inconsistencies as to credibility and guilt, therc

would be no need for a finder of fact. Unfortunately, this is precisely what happened i.n M s. Gof3's

case. The court proceedings were a process in name only. As Justice Lanzinger recognized in her

dissent inHaines, an expert yields a"particularpower" over the minds of jurors, and it is easy for an

expert to overstep the bounds. HaiFaes, 2006-Ohio-6711, ¶ 69_ In the present case, Dr. Resnick

yielded incredible power; he was permitted to ask the State's questions of Ms. GoPfprior to trial.

The State was given an unfair advantage of being able to "depose" Ms. Goff tlro ugh Dr. Resnick in

order to prepare for trial.

Dr. Resnick was permitted to go beyond what one would consider a psychological

examination. Dr.Resnicl.tookguiltbasedinforinationanddiscusseditwiththeprosecutorpriorto

trial, giving the State an unfair advantage during its oross-examination of Ms. GoPf. In fact, the

State, needing additional information, not only requested that the court permit Dr. Resnick to ask

Ms. Goff additional questioris in a telephone lollow up session, but requested that the prosecutor be

permitted to sit in during the duestioning. The supposed eapei-t evaluation became more like a

deposition to prepare for cross-examination-something that is not provided in the Ohio Rules of

Criminal Procedure.

Dr. Resnick never provided an expert opinion as to whether Ms. Goff wa.s a battered woman

or whetlrer she exhibited a BWS reaetion. Instead, he "confronted her with [with her prior

statements I" and explained to the cout-t "the specil ic inconsistencies" between those prior statements
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and her statsments to him. (Tr. 3147- 55 (emphasis added).) This is clearty prohibited under R.C.

§ 2945._7] (J). I3e was not an expert 11e was at times an inquisitor and at others. a prosecutor.

Dr. Resniek's testimony violated R.C. § 2945371(J), tuid the court of appeals reliance on

State v. Hancock (2006), 108 Ohio St. 3d 57, 2006-Ohio-160, to hold otherwise was misguided. See

Goff, 2009-Ohio-4914,¶ 56--61. In Hancock, not only did the defendant raise an insanity defense,

but his counsel expressly conceded there was overwhelming evidence of guilt. Hancock, 2006-

Ohio-160, T66. In the present case, unlilce Ilancock, the issue was not whetlrer Ms. Goff shot CrofT

or if she was insane at the time of the incident, it was whether shc was a battered woman who

suffered from B WS. The court of appeals took the position that given that Ms. Gofl'testiiied to an

"overwhelming majority of factual statements contained in Dr. Resnick's report," there was no

violation. Goff 2009-Ohio-4914, T, 6 t. But, it was not the statements in-and-of-themselves that

were the problem, it was the manner in which Dr. Resnick used the statements to attempt to

inci-iminate Ms. (joff. He told the trial c.ourt that he believed her statements were not consistent with

the Stata's evidence to attempt to establish Ms. Goffs factual giiilt. (Tr. 3154 -59.)

Dr. Resnick used Ms. GofPs stateaients to testify to whathe perceived as inconsistencies in

order to project to the trial court that she was not credible, was not a battered womarL and, therefore,

tliat shc was guilty. "I'his testimony was more than merely recounting Ms. GofFs statements. This

testimony was an expert becoming an agent for the State, cleposing, and inteilogating a deFendant

before trial, aIl under the guise of conducting an "evaluation." This same expert then reported to the

State his iindings prior to trial, and the State, having additional questions for Ms. Goff, scheduled a

follow-up tetephone evaluation. The State was given unFair advantage to preparc cross-examination,

and the expart was perniitted to testify as to perceived inconsistencies bearing on credibility and,

ultimately. guilt.
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II. Dr. Resniclz testified beyond the scope of an expert in violation of R.C. § 2945.371(T),
R.C. § 2901.06(B), the Ohio Rules of Evidence, and State v. J^oss (1990), 49 Ohio St. 3d

213.

'I'his Court has recognized that limits need to be placed on expert testimony. P.n expert

cannot "opine on which of [a witness's] conflicting statements is more credible," or testify as totheir

opinion regarding the ultiinate issue in the case:

S uch testimony went beyond the providing of a context for a witness's testimony into
theareaofdeterminingcredibility. Thetestimonyalsowenttotheveryql.testionthat
the jury was asked to answer-whether Haines committed domestic violence agaiitst

Bohley - and answered it.

Haznes, 112 Ohio St.3d at 404.

This Cotu~t lias recognized the influence an expert can yield over the finder of fact and has

been adamant in proelaiming that experts cannot tsstiiy as to credibility: it is "egregious, prejudicial

and constitutes reversible error" when an expert is permitted to express an opinion regarding

ci-edibility. State v. Boston (1989), 46 Ohio St.3d108, 129. "In our system of justice it is the fact

finder, not the so--called expeit or lay witnesses, who bears the burden of asscssing the credibility

and veracity of wihiesses." Id at 128; see als•o State v. Moreland (1990), 50 Ohio St.3d 58, 62.

Boston and A7oreland prohibit an expert fronr testilying that a witness told the truth about. a specific

situation or that the witness meets sorne indicia or criteria that signil5es that the witness is truthful.

Dr. Resnick ophied that Ms. Go I f may have possibly "acted in anger [inkilling Goft] because

the moment she dired she said that her husband was laughing at her. ...." (Tr. 3172.) This is not an

expes-t opinion. It is thc purview of the ti-ier of 1'act to decide issues of credibility, not the piu-vicw oj'

thc expert. State v. lJjuric (Ohio Ct. App. 8"1" Dist. Feb. 1, 2007), No. 817745, 2007 WL 274373, *7,

2007-Ohio-413, a 41. 't'he defense repeatedly obj ected to the lay opinions expressed by Dr. Resnick:

Q. [State]: Infact,thepossiblemotive,whichwe'renotrequiredinamurdercaseto
show a motive anyway, the possible motives [for the killing of Goff] are ad

infinitum,. . . corre<:t(, Dr. Resniek]?
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JMr. Stillpass]: Your Honor, I'm going to object to any possibilities here....

[Coiu-t]: You can ask him about it.

Q. [State]: So tlie explanations you give ... would be other rnotives or reasons?

A. [Resnick]: Coirect.

(Tr.3134-36;3171.)

Stating that one might kill becausc one is angry does not "assist the trier offact to understand

the evidence oi-to determine a fact in issue" State v. DArr2brosio (1993), 67 Ohio St. 3d 185,191.

This is not thc ty,pe of expert testunony that the General Assembly or Koss sanctioned.

7'hc court of appeals believed that having the expert witness echo the words that the fact

finder was to decide credibility was enough. Goff. 2009-Ohio-4914,11 54.

Here, the trial court did not improperly allow Dr. Resnick to comment on Goffs
credibility. At no point during his testimony did Dr. Resniek give any opinion
regarding whetlier Goff was truthfcil. Instead, he merely related to the court that he
was unahle to ascertain her truthfidness, which rendered him cmable to reach an
opinion within a reasonable degree ofi nedical certainty whether Goff sufferecl from
the battered woman syndrome. Dr. Resnick noted in his lestimony that the court
would retain the ultimate responsibility to determine Goffs truthfuhiess.

Id at 1154. Under this holdinzg, an expert with a wink and a nod can testify that the defendant is

lying, and therefore guilty, so long as the expert states that the issuc of credibility is to be decided by

thejudge.

Dr. Resnick was permitted to testify as to credibility, state ofmind, and motive in orcler to

convey to tlie courtwhat the State wanted him to convey-that Ms. Goff was guilty. He told the

cour-C that Ms. Goff liad "an ax to grind at this point," and "that is, tiic more obnoxious ar^d sadistic

hc [Goffl is, the more justifi ed her conduct." (Tr. 3188.) 1'liis is not expert testinion7, is not the type

of te.stimony contemplated by the General lvssembly when it enacted R.C. § 2901.06, and is not
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expert testimony as defined in the Ohio Rulc of Evidence 702. In fact, this is the type o f testitnony

that is strictly prohibited by the Ohio Rules of Evidence and R.C. § 2945371(J).

Third i'rouosition of Law_: R.C. Section 2945.371(A) does not authorize, and a court does not
have inherent authority to compel a psychological eRaaraination of the defendant when the
defendant has raised the defense of self-defense, supported by BWS expert testimony, and to

order an exam to the contran, is a violation of a defendant's right to due process of law and a

fair trial.

For the past 20 years Ohio has recognized Battered Woman's Syndrome, both judiciatly,

State v. Koss (1990), 49 Ohio St. 3d 211. and legislatively, R.C. § 2901.06, as part of the taw of self-

defense in appropriate cascs. R.C. § 2901.06(B) provides:

If a person is charged with an offense involving the use of force agauzst another, and
the person, as a defense to the offense eharged, raises the affirmative del:ense of self-
defense, the person may introduce expert testimony of the "battered woman
svndrome" and expert testimony that the person suffered from that syndronic as
evidence to establish the requisite belief of an imniincnt danger of death or great
bodily harm that is nccessary, as an element ofthe affnmative defense, to justify the
person's use of the fbree in question. The introduction of any expert testimony under
this division shatl be in accordance with the Ohio Rutes of Evidence.

Neither this statutory provision nor the Koss case authorizes a compelled psychological exatn bv the

State to rebut defense testhnony conceming BWS.

As far as we can tell, the only time a criminal defendant in Ohio may be compelled to

nidergo a psychological examination over his objection is whon that defendant raises a defense

of insanity or if a legitimate issue is raised as to wltether the defendant is competent to staiid

trial. "t'hose situations are covered by R.C. § 2945.371(A), which provides:

If the issue of a person's eompetenee to stand trial is raised or if a defendant enters a
plea ofnot guilty by reason of insanity, the court may order one or more evaluations
of the defendant's present mental condition or, in the case of a plea of not guilty L-y
reason of insanity, of the defendant's mental condition at the time of the offense

charged.

1'his section does not authorize a psychoiogic.al exam whenever a defendant chooses to interpose
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aselfdefenseclaimbolsteredbyBWS. WhiletheexaninerappointedunderR.C.§2945.371(B)is

adnionislied to consider the applicabIlity of B W S v~]1en cletennining whether the defendant is legally

insane, R.C. § 2945.371(F) does not independently auflrorize a psychological exaniination. Rather,

in our view, it preserves for the severely mentally ill defendant the possibIlity of being I2ound not

guilty based on a vatid claiin of se1F-defense even if the defcndant was legaliy not responsible for her

conduct.

A person who is so mentally ill that she satisiies the legal defiriition of insanity should

nevertheless not be committed as a criminally insane person ir in fact she did not connnit a crime.

Ohio lias ample civil coimnitmentproccdures to provide care for those who are severely mentally ill

but have not committed a criminal offense. If such a person used physical force against another in a

way that the law recognizes as justitied, then that pcrson should not bc committed as a criminally

insane petson. We submit that R.C. § 2945_371(F) allows for a civil dispositioti of the accused as

opposed to a crnninal disposition if the court deterrnines that the force used by the legally insane

person was legally justiiied. In the present case, lbts. (ioff never clain-ied legal insanity so this

provision is irrelevant.

7'he Fourth Dist ict's reliance on State v. Manning (Ohio Ct. App. 9"' Dist. 1991), 74 Ohio

App 3d 19_ to fmd authority to order the compelled examination was niisplaced. In Manning, the

defendant failed to produce her expert-s report in a timely iashion and risked being uiiable to present

any expert testimony. In excliange for a waiver of the missed deadline, the defense agreed to submit

to a State requested psychiatric examination. Id. at 24. Later, the del'ense changed its mind aiid

objected to the psycliiatric exam on Fi fth ATnendment grounds, but the trial court ruled that any such

objections had already been waived by the defense. Id. Nor was the testimony ofl'ered in Manning

in any way similar to that offered against Ivts. Goff. According to the appellate court, the defense



expert opined that Ms. Mamiing was in imniinent fear when shc kIlled her husb and and the State's

expcrt opined that she was not. Id.. This testimony was far different than that offered by the State in

Ms. Goff s trial, where the State's expert could not express an opinion about Ms. GofPs mental state

at the tnne of the alleged crime but was allowed to recount his neai-ly eight hours of interviews with

her and then compare the statements slse made durittg the interviews with every other statement

made by Ms. Goff or the other State witnesses during thc course of the investigation.

Additionally,the authorities relied upon by theManning court do not supportits conclusion

that a court may compel an unwilting defendant to undergo a psychiatric exam to maintain a defense

of self defense supported by BWS. The three cases cited by the Mann-ing court, Buchanan v.

h'entucky (1987), 483 U.S. 402, Islev v. Dugger (I 1'h Cir. 1989), 877 F.2d 47, and Silagy v. Peters

(7'" Cir. 1990), 905 F.2d 986, all involved the insanity defense. In Buchanan, the State and the

defense jointly 7noved for a psychiatrie exam, and only one exam was conducted. 'Tlie report oi'the

psychiatrist in that case:

set forth his general observations about the mental state of petitioner bui did not

describe any statements by petitioner dealing witl-i the crime for which he was
charged. The introduc.tion of such a report for this titnited rebuttal purpose does not

constitute a Fifth Asnendment violation.

Id. at 423. In Isley, the Eleventh Cireuit allowed a psychiatrist to use a staternent made by the

dcfendant that he had tried to keep the victim from screaming in order to explain his reason [or

believing that the defendant knew right from wrong. The Isley court went on to find any error

harmless. Finally, in Silccav the court allowed testimony by the state's psychiatrist as to the

-,^ 1.:-...

defendant's general mental condition as consistent ^s^ith BucFiata^an, evcn iliough t Î ^^ c^a, ^ ^^ cvas nev^:

fully presented by the defendant on appeal.

The coui-Cs that have examined the issue of whether a defendant can be compelled to submit

to an involuntary psyehiati-ic exam in order to assert non-insanity defenses supported by BWS have
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re,jected sueh a compelled examination. United States v Marenghi, (D. Mc. 1995) 893 F. Supp. 85;

tlnited :5taies v. Williams, (F.D.N.C. 1995), 163 F.R.D. 249. In Marenghi the defendant souglit to

admit expert testimony about BWS in support of her defense of duress, which, like self dcfcnse,

requires an inuninent fear of death or great bodily harm. The Government, upon learning of the

defcnse strategy, moved to compel the defendant to submit to a psychiatsic examination. After

finding no statutory authority to compel a psychiatric cxatn otlicr that in cases of lesal insanity or

inc.ompetence to stand trial, the court stated that it was:

loathe to subiuit the defendant to a psychiatric examination against her will in the
absence of express statutory authorityor administrative authority and without
evidence that sueh an examination wotild setve any purpose. The fact that such an
examination will assist the Government, whi ch has the greater burden ofproof on the

tnens rea issue, does not provide a basis for this Court to help "even the playing
field." The statutes and rules establish the proper procedure 1'or allocating burdens,
riglits and obligations in federal crimin.al procecdings, and this Court sees no reasoil
to stray from applying the sense and ptudence of such rules atid laws here.

Id. at 98.

Of course, in Oh io, the defendant bears the burden of establ i shing tlie affinnati ve defense of

self-defenseby apreponderanee of the evidence. R.C. § 2901.05. In Williatns, the courtreac-.hedthe

stuue conclusion as ihe Marenghi court and denied the governmient's motion for a compelled

psycliiat:ric exam in a murder prosecution when the defendant indieated that she wocdd be employing

BWS as partofher self-defense claim. Williafrzs, 163 F.R.D. 249; see alsoUnitedStates v. '1'owws,

(W.D.N.Y. 1998) 19 F. Supp. 2d 64 (denying compelled mental examNvhen defendant intended to

use expert testimony in support of a claiin that his mcntal illness negated enens reu.); Untted States

v. Bell (N.D. ill. 1994), 855 F. Supp. 239 (denying compelled mentai exam when defendantintended

to use expert testimony in support of a daimed deiense of duress).

Finally, the Court of Appeals relied on dicta from United States v. Davis (6"' Cir. 1996), 93

F.;d 1286, in fmding that a court has inherent authority to order a compelled psychiatric
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examination. In Davis, the defendant agreecl to submit to a non-custodial psychiatric exam but

appealed the district court's order conimitt'tng her to a 4.5 day involuntary eommitment ior the

purpose conducting the examiriation. In first finding that absent a plea of not guilty by reason of

insanity or a record supporting current inabilitv to stand trial a trial judge had no statutory authority

to order a psychiatric examination, the court, without eonsidering the constitutional implications,

allowed that in some circumstance,s a compelled, non-eustoctial exam might be ordered.

Nevert.heless, as noted in Pi-oposition of Law I, the court cautioned that "tlie introduction of expert

testimony regarding a mental condition, discase, or clefect does not particularly suggest the need for

an examination of the defendant, let alone require it." Id, at 1292-93. Instead, to rebut expert

testimony that does not relate to insanity or incompetence, the Sixth Circuit notcd that the

(sovertmient should pursue other options, such as having a govermnent expert. attend at trial and

assist the governmcnt in cross-examination. Id at 1294. It seems most unlikely that the Davis court

would have allowed the compelled eight hour examination of Ms. Goff followed by the usa of her

statements to Dr. Resnick to provide evidence of guilt.

A holding that a court has the iniherent authority to compel a psychiatric examination of an

unwilling dcfendant or an unwilling witness is unnecessary as pointed out by the Davis cour-t and

creates unwise policy. In the case of an unwilling defendant, the Fifth Amendment and the

limitations on the use of such an exarnination provided by SSnith, sz.ipra, by 13uehczncan, suprcr, and by

R.C. § 2945371(J) severely limit its use in appropriate cases-Ihnitations that were not iuiposed

here. Moreover, in the past deiendants have sought compeiled psychiatric examinations ofrulwilling

complaining victinis, and aiule giving discretion to a trial court to order such exams would impair

the prosecution of many eases as victims would be less likely to comc fottivard iftliey knew that their

mental health history would be pa-t of the defense arsenal. In Uovernrnerxt of tlze Virgin Islands v.
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Scitiito (3d. Cir. 1980), 623 F 2d. 869, the def ense souglrt the compelled psychiatric examination of

an alleged rape victim who was the main government witness against the defendant. In allinning the

denial ofthe requested examination by the district court, the Third Circuit quoted United,9utes v.

Benn (3d. Cir. 1973), 476 P. 2d 1127, a case denying a coinpelled psychiatric examination of a

mentally retarded sexual assault victim. to the effeet:

[A] psychiatric examination may seiiously impinge on a witness' ri ght to privacy; the
trauin a that attends the role of complainant to sex charges is sharply increased by tbe
indignity of a psychiatrie examination; the exan-dnation it.self corild serve as a tool of
lrarassment; and the impact of all these circumstances may well deter the victiin of

such a crime fiom lodging any complaint at all.

Id. at 875 (quoting Benn, 476 F. 2d at 1131)_ Creating a broad inherent power in trial courts to

order compelled psychiatric exa ninations will leacl tonumerous requests for such examinations,

as indicated above, and is unnecessary to insurc the Statc or a defendant a fair t?al.

The Pourth District Court of Appeal s staried off in the right direction whcn it recognized that

"acompelledpsychiatricexaminationniayviolatetheprivilegeagainstself-incrimination." Itfai]ed

to stay true to this principle when it sanctioned a compelled eight hotu examination that is not

authorized by C)hio law and should not be sanctioned by this Cour1:. Ms. Goff had a clear statutory

right to present expert BWS testimony in support ofher claim that slie acted in self-defense. R.C.

§ 2901.06. Nowhere in this statute is Ms. Goffs riglrt to present expert testimony conditioned on

her waiver of her Fiftli Amcndment right. The State was wrong in seeking the compelted psychiatric

examination, the trial court was wrong in forcing her to choose between her statutory right to expert

testiuiony and her constitutional right to be ii-ee from comprilsor,v examination, and the Pourth

District was wrong in approving this process. '1'hese errors were enormously cornpounded whenthe

protections afforded a criminal defendant who is lawfully subjected to a psychiatric examination

i,inder R.C. § 2945.371 (A) by R.C. § 2945371(J) Avere not employed in this case. Dr. Resnich was
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wrong]y atloNved te recount the staternents Ms. Goff made cturing his eight hour interview with her

even though he was unable to foisn an expert opinion as to whether she eahibited BWS reactions.

1'lrere can be no doubt that this recitation, along with his analysis of the other prosecution evidence,

contributed to the gui]ty verdict returned by the court. (See Tr. 3460.) The conviction must

therefore be reversed.

CO±I^T^L,CISy()N

For the foregoing reasons, Appellant respectfully requests that this Court reverse tlie

judgment of the Fourth District Court of Appeals and remaiid this matter for a new trial.

Respe,ctfully subnlitted,
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