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STA'I'EMENT OF INTEREST OF AMICI CURIAE

The Justice League of Ohio and The Capital University Law School Family

Advocacy Clinic contend that both the trial court and the Court of Appeals, in the case of

Megan Goff, adhered to out-dated notions regarding Battered Woman's Syndrome and

relied on a wrongfully compelled examination by the state.

The Justice Lea¢ue of Ohio

The Jrutice League of Ohio is a 501(c) (3) nonprofit otganization founded to help

sure that the constitutional, statutory, and inherent rights of victims of violent crime are

upheld throughout the criminal justice process. The goal of The Justice League is to

restore faitli and balance in the criminal justice process. The Justice League opened a

legal clinic in 2007 and currently staffs two attorneys who work to uphold victims' rights

across the state of Ohio. The Justice League also does outreach across the Ohio

community to raise awareness about the prevalence of victim rights violations and the

need for proper criminal justice responses. The Justice League assists all victims of

violent crime including victin s of homicide, rape, sexual assault, domestic violence,

assault and stalking.
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Capital University Family Advocacv Clinic
(Funded by The Columbus Coalition Against Family Violence)

The Family Advocacy Clinic is funded by The Columbus Coalition Against

Family Violence, a 501 (e) (3) organization, and is managed by Capital University Law

School. It was formed in 2001 for the primary puipose of providing legal representation

to victiins of intimate partner violence who cannot afford to hire private counsel.

Additionally, the Clinic seeks to provide the bar, the judiciary, and the legislature with

inforrnation and insight concerning the impact of dornestic violence on familie-s. The

Clinic and The Columbus Coalition Against Family Violence have an enduring interest in

protecting the rigllts of victims of family violence.

Both the Justice League of Ohio and the Family Advocacy Clinic have an interest

in protecting the rights guaranleed to victims under the United States and Ohio

Constitutions.

Both the Justice League of Ohio and The Family Advocacy subrnit this Ayruci

brief with the intention of educating the Ohio Supreme Court on issues of battering and

its effects. Both organizations contend that Battered Woman's Syndrome is not a inental

illness or condition and therefore, the trial court's ordering of a compelled examination

was inappropriate. Both Aiaaici are of the opinion that due, in part, to the acceptance of

out-dated notions of Battered Wornan's Syndrome that were advanced in the case of

Megan Gofi', she did not receive a fair trial.
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STAIBMENT OF FACTS AND CASE

Amicus Curiae hereby adopt and incorporate the Statement of the Facts and Case

contained in the Merit Brief of Appollant Megan Goff.
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ARGUMENT IN SUPPORT OF APPELLANT'S BRIEF

"BATTERED WOMAN SYNDROME" IS NEITHER A MENTAL ILLNESS, MENTAL
DEFECT, NOR A DISTINCT DEFENSE TO A CRIME.

1. Explanation of Battered Woman Syndrome

As originally conceptualized, beginning in the early 1970s, Battered Woman Syndrome

("BWS") described a pattern of learned behavior and reactions exhibited by victims of severe,

long-tenn, repeated patterns of domestic abuse. Robert F. Schopp, Barbara J. Sturgis, and Megan

Sullivan, Battered Woman Syndrome, Expert Testimony, and the Distin.ction Between

Tustifzcation and Excuse, U. Ill. L. Rev. 45, 53. (1994). Battered women include those who have

been the victims of physical, sexual, and/or psychological abuse by a partner. John W. Roberts,

Between the Heat of Passion and Cold Blood: Battered Woman's Syndrom.e as an Ex.cuse,for

Self-Defense in Non-Confrontational Homicides, 27 Law & Psychol. Rev. 135, 138 (2003).

According to Lenore Walker, who conducted some of the earliest studies on domestic

violence, the battered woman had to go through a "cycle" of violence that consisted of specific

distinct phases: 1) Tension building; 2) Acute violence; and, 3) Loving contrition. Donald L.

Faigman & Amy J. Wright The Battered Woman Syndrome in the Age of Science, 39 Ariz. L.

Rev. 67, 72 (1997). I..enore Walker hypothesized that BWS is created from experiences of a

cyclical pattern of violence resulting in learned helplessness in the victim. Walker, Lenore,

Terrifyin-g Love: Why Battered Women Kill and How Society Responds, (1989). The more recent

thought is that that not all battering relationships will necessarily include phases/cycles of abuse.

Schopp, supra at 53.

The scientific literature does not support a universal "cycle-of-violence" pattern in

battering relationships, although this pattern is recognized in sonie relationships Id at 45. Perhaps
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most importantly, a cycle of violence is not necessary to define a battering relationship or explain

why a battered woman remains within it.

Women who suffer from BWS show similar characteristics including, but not limited to:

(1) The woman believes that the violence was her fault; (2) The woman is unable to place the

blame for the violence anywhere else; (3) The woman fears for her life and/or her children's

lives; and, (4) The woman has an irrational belief that the abuser is ornnipresent and omniscient.

Roberts, supra at 139.

II. Battered Wo ►nan Syndrome is neither a mental illness or defect but a
cognitive and behavioral response of a terrified woman to repeated
traumatic abuse incidents.

It is important to understand that the behavior of battered women who kill their abusers is

arguably reasonable, in light of the circumstances. Sue Osthoff & Holly Maguigan Current

Controversies on Family Violence Explaining Without Pathologizing: Testimony of 13attering

and Its Effects (2005). Lenore Walker, Terri,fying Love: Why $cxttered Wonaen. Kill and tlow

Society Responds, 169 (1989). The battered woman is unable to predict when the next violent act

will occur and thus her sense of safety is undermined by her inability to feel as if the threat has

ever fully subsided. Roberts, supra at 140. The victirnized woman is forced to live in a constant

state of fear.

More recently, "battered woman syndrome" has been construed as indicating that a

battered woinan suffers froin PTSD as a reaction to her experience of physical violence.

American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (4's

Ed.) Washington D.C. at 427 (1994). However, there is no "type" of PTSD called BWS and the

Diagnostic and Statistical Manual of Mental Disorders has not recognized battered woman

syndrome as a distinct mental illness. Walkei-, supra. and Paula Finley Mangum,
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Reconceptualizing Battered Woman Syndrome Evidence: Prosecution Use of Expert Testimony

on Battering, 19 B.C. Third World L.J. 593, 601 (1999). "Despite the connotations of the term

syndrome, battered woman syndrome is not a diagnosable mental disorder; it is a descriptive

label that refers to the effects of abuse on women." Mangum, Paula Finley, Reconceptualizing

Battered Worrran Syndrome Evidence: Prosecution Use of Expert Testimony on Battering, 19

B.C. Third World L.J. 593 (1999).

In short, BWS is not a mental illness, even though the term syndronie serves to stigmatize

battered women and create the false impression that they suffer from a mental disease or defect.

Id at 609. To avoid this stigmatization, many jurisdictions do not use the phrase "battered

woman syndrome" any longer, but instead, refer to it as it is -- "battering and its effects."

Kathleen J. Ferraro and Noel Bridget Busch-Armendariz, 2'he Use of Expert T estimony on

Intimate Partner Violence, (August 2009) VAW.net: The National Online Resource Center on

Violence Against Women.

Reverting to the stereotype of battered women as damaged human beings can be

particularly problematic for women who kill their abusers, because reasonableness is central to

their self defense claim. Sue Ostoff and Holly Maguigan, Explaining Without Pathologizing,

CurTent Controversies on Family Violence 225, 226 (2005). The behavior of a battered woman

in killing her abuser should not be pathologized, despite the connotations carried by the word

"syndrorne." Battered women learn to recognize cues and signs in their abuser that are not

evident to a layperson and they react based on their past experiences.

Ill. Battered Woman Syndronie is not a distinct defense, but goes to the
imminence element of self defense. A woman who has been battered can
introduce expert testimony that she suffered from the syndrome and had
a requisite belief of an imminent danger of death or great bodily harm.
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The Ohio General Assembly perniits the introduction of expert testimony of BWS by a

defendant who raises the affirlnative defense of self-defense. (Ohio Rev. Code 2901.06) The

purpose of BWS testimony in such cases is to assist the judge andlor jury in understanding the

reasonableness of the battered woman defendant's reactions to her batterer's threats and how

they may differ from a non-battered woman's reaetions.

Oliio permits the affinnative defense of self-defense and requires three clements: (1) the

defendant was not at fault in creating the violent situation; (2) the defendant had a bona fide

belief that she was in imminent danger of death or great bodily harm and that her only means of

escape was the use of force; and, (3) that the defendant did not violate any duty to retreat or

avoid the danger. State v. I'homas (1997), 77 Ohio St.3d 323, 326 citing to State v. Williford

(1990), 49 Ohio St.3d 247, 249, 551 N.E.2d 1279, 1281, citing State v. Robbins (1979), 58 Ohio

St.2d 74, 12 0.O.3d 84, 388 N.E.2d 755, paragraph two of the syllabus. The holding in the case

of State v. Koss (1990), 49 Ohio St. 3d 213, 217 was codified at O.R.C. 2901.06. Koss and

2901.06 held that characteristics of BWS are adinissible to "assist the trier of faet to determine

whether the defendant acted out of an honest belief that she is in iimninent danger of death or

great bodily harm and that the use of such force was her only means of escape." State v. Koss

(1990), 49 Ohio St.3d 213 (1990). BWS thus serves to support the defendant's argument that

she honestly believed that she was in imminent danger at the time of her actions and does not

attempt to establish a new, independent defense. Thonaas, 58 Ohio St.2d at 330.

To determine whether the defendant believed she was honestly in imminent danger at the

time of her actions, the court must use both an objective and subjective approach. Id at 330. The

objective part of the test requires the fact finder to deterniine "whether the Defendant has

reasonable grounds for an honest belief that she was in danger" (emphasis in original) Id at 330.
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The Thontias Court. suggests that in order to do this, the fact finder "must put yourself in the

position of the Defendant You must consider the conduct of [the assailant] and determine

if such acts and words caused the Defendant to reasonabl,y and honestly believe that she was

about to be killed or to receive great bodily harm" (emphasis in original) Id at 330. Thonaas then

instructs: ". ..[I]f the objective standard is met, the jury must determine if, subjectively, this

particuiar defendant had an tionest belief she was in imminent danger" (emphasis added) Id at

331.

Li the case at bar, the fact finder (in this ease, a judge) must first determine that,

objectively, Megan had reasonable grounds for an honest belief that she and her children were in

imininent danger. The Judge must consider details of Megan's past experiences with, and the

past conduct of, the assailant, Bill Goff, (hereinafter, "Goff') .

Megan's life had been controlted by Goff from the time they met when she was only

fifteen years old. At the time he was forty. (Tr. 1678-79, 1688). They married after Megan

finished high school. This age difference created a huge power imbalance between the young,

vulnerable Megan and the older, controlling Goff. Throughout their years together, Goff

exercised control and psychological abuse over Megan in various ways. In the beginning of their

relationship he ordered Megan to keep her curtains open in her parents' home so he could watch

her shower. (Tr. 1711) He had Megan call him "Dad" and gave her gifts she wasn't allowed to

tell her parents about. (Resnick's Rpt. p. 8) Prior to the marriage, Goff did not want Megan to

spend time with people her own age. He would later pressure Megan to skip classes in college

and she eventually left without finishing. (Resnick's Rpt. pp. 5-6). Per Goff's desire, she quit

her job as a preschool teacher to stay honze with the children and he forbade her from attending

church even though religion was very important to her. (Resnick Rpt. p. 6) Within a few rnonths
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of the marriage Megan was no longer allowed to see any of her own friends or even talk to

people when Goff was not present. Id at 9.

As the marriage progressed, Goff's emotional and psychological abuse of Megan

escalated as well - to tornlent and terrorism, and to physical abuse and threats to kill her. When

Megan didn't behave as Goff wanted lier to Goff would tln•eaten her with a gun (Tr. 1877-88.)

He would point a gun at her and scream, telling her that if she ever left, he would kill her. Id. IIe

wanted her to lie cornpletely still during sex and keep her eyes closed. Id. He began to point a

gun at her on a niglstly basis and instructed her that he would not be responsible for his actions if

she woke him up that night. Id. Megan would try to stay awake all night to keep from moving

and waking Goff. Id at 10. He would scream in her face and shal<e her and on at least one

occasion shoved her to the ground. Id at 11-2.

Megan testified that the things she had "worked really, really hard at doing" in order to

calm Goff weren't working anymore (Tr. 1992.) Megan testified that "usually I couid say 1 was

sorry, or just be quiet, and he would say okay, but things were making him mad that I hadn't

even made noise and he was getting mad and saying I had." (Tr. 1991.) Just prior to Megan

leaving Goff, the abuse had further escalated and GofP began telling Megan that he was going to

kill her and the children (Tr. 1990, 2074, 2088.) He told her that divorce meant he would kill

them all. Id. Around this same time, Goff became physically violent with the children as well.

Megan then took her children and left, moving from shelter to shelter to keep them safe.

Goff then stalked Megan as she moved from shelter to shelter in an effort to keep safe.

Docurnents admitted at trial show that Goff knew the location of every place that had filled

Megan's prescriptions for an entire month (Tr. 2653). Goff was seen outside at least one of the
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shelters where Megan stayed. Goff had also discovered the name of the inoving coinpany that

moved Megan out of the marital residence and into her own apartment (Tr. 3099-3103).

The facts show that Megan had reasonable grounds to believe that she and her children

were in imminent danger. After determining that Megan had reason to honestly and reasonably

believe that she and the children were in iinminent danger, the judge must then look to whether

Megan subjectively believed it. At the time of the incident, Megan had left Goff, something she

had not previously done, and relocated to a women's shelter and later to an apartment. (Tr.

1155, 1164) While Megan was staying at the shelter, the staff reported seeing a man that fit

Goff's description. (Tr. 1161, 1159) He even told Megan that he knew where she and the

children were staying, even though, in her effort to stay hidden from Goff, she had told only the

director of the women's shelter. (Tr. 1164) Goff then informed her that he was going to kill her

and the children on March 20, 2006, the anniversary of their first sexual encounter and Megan's

mother's birthday. (Tr. 1753, 2244) Finally, Megan also knew that Goff still had guns in the

home despite the confiscation of guns after the CPO was issued. (Resnick evaluation, pp. 15-16)

It is reasonable to believe that Megan believed that Goff would kill her or he would kill her AND

her children, unless she could somehow calm him and get him to change his mind. Megan

exhibited a rational survival response to Goff's constant threats of domestic violence.

Immediately before Megan shot Goff, Goff told her that she was a "dead woman" and

that he knew where the children were. (Tr. 2295.) Even after Megan had shot Goff, she couldn't

escape his perceived control and omniscienee over her: she called 911 and, for over ten minutes,

she screamed that she thought Goff was going to get up and kill her and her children. "...He's

going to kill me if he gets up...lie said... he was going to kill the babies." "He told me he was

gonna kill me." (Tr. of 911 call (App. At A-136-A-140).)
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According to Dutton, "[T]he battered woman's perception of viable options for stopping

the violence and abuse by any means is not only shaped by her own prior experience with

violence, but also influences her futrire actions in response to violence. The perception or

understanding of whether there are options available that would end the violence is based largely

on what has actually been learned through experience." Mary Ann Dutton, Redefining Battered

Woman Syndrome, 21 Hofstra L. Rev. 1215, 1219 (1992-1993).

In the past, Megan had been able to ni imize and often avoid physical violence against

her by submitting to Goff's denlands, staying out of his way, or by instigating laughter or making

ajoke (Tr. p. 2921). The trade off for avoiding physical abuse was enduring psychological and

emotional abuse. However, this time the situation was different: Megan had left Goff. He had

indicated that on a specific date, there was going to be a violent and deadly act, and that act

would involve violence toward not only Goff and Megan, hut also their children (Ti. p. 2930).

Dr. Miller testified that he had never heard anything like the screams that he had heard on the

911 call. (Tr. 2952.) According to Dr. Miller, [Megan] "had reason to believe and reasonably

believed that she and her children were in irruninent danger of death or serious physical injury."

(Tr. p. 2941). Megan's shooting of Goff was her survival response to what she perceived to be a

very credible threat of domestic violence against herself and her children. And, according to Dr.

Miller, Megan's behavior was consistent with BWS. (Tr. 2831.)

Of course, there is an array of other coping strategies that battered women use in an

attempt to resist or reduce the violence from their partners. Not all of these strategies will

necessarily make sense to laypersons. For example, a battered woman niay comply with the

batterer's demands (or anticipated deinands) in order to "keep the peace," attetnpt to talk with the

batterer about stopping the violence, or temporarily escape from the batterer's presence, Dutton
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at 1227-1228. Megan had employed all of these coping mechanisms to survive the battering up

to that point. Unfortunately, escaping from Goff had resulted in an escalation in violence. In

order for Megan and her children to survive, she had to defend herself.

IV. DOMESTIC VIOLENCE MYTHS WERE PERPETUATED
THROUGHOUT THE TRIAL BY THE JUDGE, PROSECUTOR AND
THE STATE'S EXPERT WITNESS.

"These myths include the belief that battered women are masochistic, that they stay with

their mates because they like beatings, that the violence fulfills a deep-seated need within each

partner, or that they are free to leave such relationships if that is what they really want." David L.

Faigman, The Battered Woman Svndrome in t]ae Age of Science, 39 Ariz. L. Rev. 67, 74 (1997).

However, according to Herman, "This is rarely true ... More commonly, repeated abuse is not

actively sought but rather passively experienced as a dreaded but unavoidable fate and is

accepted as the inevitable price of relationship." Judith Lewis Herman, Trauma and Recovery,

New York: Basic Books (1992). In the case at bar, it is clear that Judge Crow, who served as the

fact finder, held some of these out-dated myths himself during Megan's tiial. For exainple,

during Megan's sentencing, Judge Crow said: "If he [Goffj would've been half as bad as he was

made out to be, I don't know how anybody would've stood to be around hiin" (Sentencing Tr. P.

16).

a. It is easier to accept a battered woman as one with physical injuries.
In reality, was just as battered by Goff's constant psychological and
coercive control.

Domestic violence is defined as a pattern of behavior in a relationship by which the batterer

attempts to control his victim through an array of tactics including physical, sexual or

psychological abuse and manipulation. Margaret E. Johnson, Redefining Harm, Reimagining
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Remedies and Rectaiming Domestic Violence Law, 42 U.C. Davis L. Rev. 1107, 1116 (2009).

Most donlestic violence consists of a systeinatic oppression through the exertion of power and

control over one's partner. Id at 1107. According to Evan Stark: "[P]hysical violence may not be

the most sigiiificant factor about battering relationships. In all probability, the clinical profile

revealed by battered women reflects the fact that they have been subjected to an ongoing strategy

of intimidation, isolation, and control that extends to all areas of a woman's life, includ'uig

sexuality; material necessities; relations with fainily, children and friends; and work ... the

unique profile of `the battered woman' arises as much from the deprivation of liberty implied by

coercion and control as it does from violence-induced trauma." Evan Stark, Re-presenting

Woman Batteri.ng: From Battered Woman Syndrorne to Coercive Control, Albany L. Rev. 973,

986. (1995).

Psychological abuse is used as a method of coei-cion to ensure that the abused partner

remains within the batterer's control. Types of coercion can include thi-eatening negative

consequences if the abused spouse does not comply with the abuser's wishes. Id at 1117-18. A

wonian in a relationship with a serious iinbalance in power is subject to continuing strategies of

intimidation and control that reach to all areas of the woman's life including; family relations,

education, employment, religion, children and the couple's sex life. Id at 1121.

Despite this evidence that psychological abuse can be just as damaging, if not more so, than

physical abuse, the state's expert appears to discount the evidence and effect of psychological

abuse. The testimony regarding psychological abuse was substantial, yet Dr. Resniek seems to

dismiss Megan as a "battered woman" because she did not suffer at least two violent altercations

with her husband that "at least leave bruises." (Tr. p. 3213) Dr. Resnick cites to an antiquated

misconception that has never been the standard. Modern domestic violence advocates note that
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power and control can be exercised not only by a pattern of physical abuse, but also by a pattern

of psychological, economical or sexual abuse. Johnson, supra at 1121. Further, Herman notes

that "[A]lthough violence is a universal method of terror, the perpetrator may use violence

infrequently or as a last resort. It is not necessary to use violence often to keep the victim in a

constant state of fear. The threat of death or serious harm is much more frequent than the actual

resort to violence." Herman, supra at 77.

Megan was subjected to years of psychological abuse by Goff. He exercised coercive

cotitrol over Megan in various ways. Goff systematically isolated her from her fatnily and

friends. He made her quit her job and forbade her from attending church. Within a few months of

marriage, Megan was not allowed to see her friends or talk to others when he was not present

(Resnick report at p. 9).

Over time, Goff's emotional and psychological abuse intensified and he began to

terrorize her with the use of guns on a daily basis, and began to threaten to kill her if she ever left

him. When shc finally did leave the marital hotne, Goff began to stalk her. Ultimat.ely, he

threatened to kill her and the chIldren on a specific date and time.

b. It is a common misconception that by remaining with or returning to
the batterer, the battered woman is somehow at fault or incredible.
However, Megan behaved and reacted as might be expected for a
battered women in this situation.

The most common question asked with regard to a battered woman is, "why doesn't she

just leave?" Mary Ann Dutton, Redertning Battered Woman Syndronze, 21 Hofstra L. Rev. 1192,

1226 (1992-1993). The question assunies that the battered woman is somehow "deviant, odd or

blameworthy" and that there were viable alternatives she should have employed. Id. More than

one-third of those surveyed secm to believe that a battered woman is at least partially responsible
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for the battering she suffers and that if she remains in a battering relationship, she is at least

somewhat masochistic, and probably emotionally disturbed. Moreover, nearly two-thirds of

those surveyed apparently believe that a battered womau can `simply leave' her batterer. Tracy

Bennett Herbert, Roxane Cohen Silver & John H. Ellard, Coping with an Abusive Relatioraship:

How and Why do Women Stay? 53 Jotunal of Marriage and the Family 311 (1991).

Battered woman stay in abusive relationships for a variety of reasons including financial

instability, low self esteem, lack of family support, embairassment or fear of retaliatioti from her

abuser. Schopp, supra at 87. Perhaps the rnost critical reason a battered woman stays is that her

leaving increases the likelihood of violence against lier. "Increased violence directed at a

battered person when she attempts to leave her abuser is a well-documented phenomenon termed

"separation assault," which occurs because the batterer feels he is losing control. Martha R.

Mahottey, Vietimization or Oppression? Wornen's Lives, Violence, and Agency, in Martha A.

Fineman & Roxanne Mykitiuk, The Public Nature of Private Violence: The Discovery of

Domestic Abuse 59, 79 (1994).

According to Davies, Lyon, and Monti-Catania, "[L]eaving does not always reduce or

prevent the risk of physical violence. If a woman lias left and gone into hiding, her partner inay

find her. If she's left and her partner knows where she is, lie may continue to attack her and may

even escalate the violence to try to force her to return. For sonic women, the `separation

violence' is worse than the violence they experience while in the relationship, and for some it is

lethal." Davies, J., Lyon, E., & Monti-Catania, Safety Planning with Battered Women: Complex

Lives/Difficult Choices Thousand Oaks, CA: Sage Publications (1998). "Some batterers have

made it clear to their partners that if they leave, they will find them and really hurt thein or even

try to kill them. For some, this is a threat they may or may not have tested..." Id at 23. In fact,
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the woman is often in tt2e greatest amount of danger wben she leaves. Carol Jaconsen, Kammy

Mizga, and Lynn D'Orio, Battered TVonaen, Homicide Convictions and Sentencing: The Case for

Clenaency, 18 Hastings L.J. 31, 37 (2007).

Closely related to the issue of leaving, is the question of why battered women often return

to the batterer. According to Becker, "[W]omen often stay with their abusers and love them

because they have not yet given up on their relationship. They continue to hope that the violence

and abuse will end and that they will have the family that they have always dreamed of." Becker

at 80. In other words, many battered women believe that they can change the minds of their

abusers. The battered woman believes that if she takes the initiative, she can remain in control.

Dr. Miller explains it this way in his testimony: "It's much better if you take the initiative, after

all the myth is control. If you take the initiative and present yourself, and you go back to that

circumstance and see whether or not you can regain control again. So some people would say,

`What sense does it make for her to come back' and the answers is `it makes perfect sense.' It

was a way of her [Megan] preventing what she feared (Tr. 2894).

c. Purported inconsistencies in Megan's recall during her exam with Dr.
Resnick do not mean that Megan is not credible.

Trauma victims often struggle with recalling events and times exactly and battered

woman are not significantly different from trauma victims. It is not unusual for trauma victims

to recall more than one version of the same event. According to Dutton, battered woman may

suffer psychological distress that leads to amnesia and/or dissociation. Dutton, supra. at 1221.

Dr. Resnick testified to his concerns about inconsistencies in Megan's account of events,

such as when certain plione calls took place and also regarding the actual shooting of Goff.

However, Dr. Miller testified that "during heightened periods of emotional distress ... the

adrenaline and norepinephrine that's pumped out actually prevents the accumulation of
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memories in an arca of the brain called the hippocampus. "(Tr. 2953). Given the cheniical

reactions that go on in the brain during an emotionally distressing episode such as the one Megan

experienced with Goff, it is not surprising that she gave various accounts of the actual shooting

to Dr. Resnick and the police, as Dr. Resnick discusses in pp. 3154-3156 of his testimony.

Megan may have remembered Goff's death threats from another phone call or another discussion

in their relationship.

d. Other misconceptions

By interviewing their wives, Dr. Donald Dutton found that "[M]any of their partners

describe their [batterer's] recurring metamorphosis: they transform from a kindly Dr. Jekyll

personality to a terrifying Mr. 1Iyde. Although they are frequently buddies with men and unlikely

to display any anger with them, their predominant rage is with the woman to whom they're

emotionally connected." Donald G. Dutton Ph.D. & Susan K. Golant, The Batterer: A

Psychological Profile 24 (1995).

This same description appears to be true for Goff. For example, Megan told Dr. Miller

that Goff was "a wonderful father" (Tr, p. 2881), "protective" (Tr, p. 2896), and "an honest man"

(Tr. p. 2911). Further, Megan also said that Goff "acts nice in public" (Resnick evaluation, p.

13), and Dr. Miller testified that Goff was "welcome in the family and thought to be a good guy"

when Megan and Goff first met (Tr. p. 2874). It is not Linusual for Goff to appear to be a

peaceful man to the public and still lie severely abusive to his wife at home.

Dr. Resnick himself had several misconceptions about domestic violence and battering

that affected his psychiatric opinions. For example, Dr. Resnick testified at trial that certain

actions by Megan suggested that. she was not "intensely fearful of her husband." (Tr. p. 3156).

Dr. Resnick refers to certain events leading up to the day on which Megan actually shot Goff,
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such as when Megan went to see Goff in person to try and talk him out of killing her and their

children. Dr. Resnick suggests that the act of going alone to see Goff after such a threat is

"[in]consistent with being terrified of him." (Tr. p. 3157). Dr. Resnick also testified that it is

"quite unusual to come back if they [battered wonien] are, indeed, genuinely fearful." (Tr. p.

3181). However, as Becker found in her research, it is a popular (but untrue) prosecutorial

argument that a"de-fendant is not truly a battered woman because she loved her abuser and was

enmeshed in the relationship." Becker at 80. However, Becker rightly notes that because a

defendant loves her batterer does not mean that she was not afi-aid of him." Id at 81.

Even the Court of Appeals appears to have had inisunderstandings about the early

relationship between a forty-one year old Goff and a sixteen year old Megan. There is an

hilierent disparity in power in a relationship where one of the parties is an adult and one of the

parties is a minor. Dr. Miller testified that early in their relationship, Megan would call Goff

"dad," which Miller felt indicates the distortion of that relationship (Tr. p. 2874). Dr. Resnick's

report also indicates a "father-daughter" type of relationship in the beginning, which later

became sexual (Tr. p. 2874). In short, this was not a purely "romantic relationship," as the Court

of Appeals suggests.

e. The Importance of Accurate Expert Testimony in Dispelling Myths
About Battering and It's Effects

According to Becker, "[T]he judge and jury need to hear from someone who can explain

the dynamics of abusive relationships and the likelihood of violence escalating when a woman

attempts to leave. Mary Becker, Access to Justice for Battered Women, 12 Wash. U. J. L. &

Pol'y 63, 73 (2003). Evidence concerning a battered woman's perceptions and the relevant

circumstances in a situation in which she has been charged with a crime can be introduced
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through expert testimony. "Expert testimony in criminal cases involving battered women was

developed initially to explain `the eornrnon experiences of and the impact of repeated abuse on,

battered women." Schneider, E.M., (1996) Describing and Changing: Women's self-defense

work and the problem of expert testimony on battering. Women's Rights Law Reporter, 9 (3/4),

195-226.

Megan met with Goff in an effort to talk him out of killing her and the ehildren or in the

alternative, to sacrifice herself for the lives of her children. The trial court seemed to believe that

she could liave used a better strategy. Ilowever, Megan was behaving reasonably for a battered

woman hoping to change the likely behavior of her batterer. Megan indicated to Dr. Miller that

she thought she could "make it right" by going to see Goff on that fateful day. (Tr. 2932).

According to Dr. Miller, Megan felt that "she could find a wayto come to some resolution... if

she could just talk to Goff and "look into his eyes." (Tr. 2932-33). Dr. Miller testified: "Right up

to the very end, she would talk about her belief that if she could look into his eyes, that she

would be able to either know what's going to happen, predict wliat was going to happen or

change what was going to happen." (Tr. p. 2890).

Dr. Miller does an excellent job of articulatuig just how firmly Megan believed that her

leaving of the marital home would result in the death of not only her, but also her children.

Megan conveyed to both Drs. Resnick and Miller that, "he said he would only shoot me if I

would leave, and I would never leave." (Tr. 2880, 2884). Both doctors agreed that "people will

perpetuate the circumstance with the belief that leaving is the trigger. So you say, `Why don't

you just leave'?' Because leaving is the trigger. `Why don't you pull the trigger?' You wouldn't"

(Tr. 2901). Once Megan requested a divorce and moved out, she became "absolutely confident"

that a murder-suicide was a "reasonable scenario in his [Goff's] niind." (Tr. 2885).
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"The "resolution" could have been a whole host of things, but none of those things would

result in her children being killed. (Tr. 2933) It is the professional opinion of Dr. Miller that at

the meeting, "Goff announced that he knew where the children were" (Tr. 2944), and that set off

a chain reaction of events. In Dr. Miller's estimation: "It was her instantaticous conclusion that

there was going to be a large tragedy, it would be a niassac•e" (Tr. 2945) In that fateful

moment, Megan did not see any other way out of her situation, and she defended herself against

Goff.
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CONCLUSTON

For the reasons discussed above, this case has potentially far-reaching affects for victims

of domestic violence, in particular, battered women crimitlal defendauits. Accordingly, Arraici

Curiae The Justice League of Ohio and The Family Advocacy Clinic of Capital University Law

Scliool, under the auspices of The Columbus Coalition Against Family Violence, respectfully

request this Court to adopt the Appellant's Propositions of Law and to reverse the judgrnent of

the Lawrence County Court of Appeals Fourth Appellate District.

Respectfully subniitted,

Mellis`sia Fuhimann
Legal Clinic Dirfe ^̂ x
The Justice LeaiGe of,Ohio

Lorie L. McCaughan
Senior Attorney and Professor of Clinical Studies
Capital University Law School
Family Advocacy Clinic

Amici Curiae

In Support of Appellant Megan Goff'
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I certify that a copy of this Ainici Brief was sent by ordinary U.S. Mail to Robert C.

Anderson, counsel of record for Apellees, Lawrence County Prosec r OffiS500ne Veterans

Square, First Floor, ironton, Ohio 45638 on this 24fh day of M

Lorie L. McCaughan
Counsel for Amici Curiae
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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREA'T GENERAL INTERES'1'

This case involves two important questions of law. The first is procedural. A party must

be adversely aft'ected by an adjudication of an administrative agency in order to have a ight of

appeal puisuant to Ohio Revised Code Section (ORC) 119.12. There is no duty upon the Oliio

Elections Commission to certify and file a record unless the party has a right to appeal. The

second is constitutional. The act of finding a violation of law and refen-ing the case to an

appropriate prosecutor for further proceedings is executive in nature. It is not an adjudication.

Thus, it is not subject to judicial review.

The reason this case is of great public conceni is that the appellate court etTectively

changed the statutory right to appeal. 11'a court must have and review the record to decide if an

order is an adjudication, ef(ectively every order is appealable. Further, this court should state

that as a matter of statewide constitutional law, when the Ohio Elections Commission reviews a

eomplaint for a violation of law and refers the complaint to the appropriate prosecutor for further

proceedings, that act is executive iri nature and not subject to judicial review.

STATEMENT OF THE CASE AND FACTS

'F11is cause began with the Ohio Elections Cotntnission (OEC) finding a violation of Ohio

Reviscd Code Section (ORC) 3517.13 (G). I'he OEC referred the case to the Athens County

Prosecutor for further proceedings. Appellee Susan Gwimi appealed the referral to the Franklin

County Common Pleas Court, whicli dismissed the case as not involving a tinal order or

adjudication. Tbe Tenth District Court oPAppeals (10°i District) reversed, finding that the

coinmon pleas court needed a factual reaord in order to inake a legal detennination. 'I'he 10"'

District did not rule on the issue of whether the OEC referral to an appropriate prosecutor is an

adjudication.

Parallel to the case proeeedings in the Franklin County courts, the case was crimirially

prosecuted in Athens County. Appellee was indicted by a grand jury, tried, and convicted of two



counts of falsification, for the conduct which violated ORC 3517.13 (G). That conviction is

cun-ently on direet appeal in the Fourth District Coutt of Appeals.
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ARGUMFN'1' IN SUPPORT OF PROPOSITIONS OF LAW

I'roposition of Law No. I: The determination of wtiether an order is an

adjudication is a legal question and preliminary to the dnty to certify and file the record.

The Tenth District Com-t of Appeals ruled that the Franklin County Common Pleas C.ourt

crred by i-uling that the refei-ral by the Ohio Elections Commission (OEC) was not appealable. It

held that a review of the record was necessary to make such dctennination. It further ivled that

the OEC autoniatical1y should be reversed for failure to provide a record. By holding that the

court must review the record in order to delernzine whether an administrative order is appealable,

the lower court put the cart before the horse.

'fhe law of Ohio is well settled as to a party's appellate riglits. An appellant's right to

appeal arises either constitutionally or statutorily. This case implicates the latter. ORC Section

3517.157 (D) allows a party to appeal a final determination of the commission lmdcr ORC

119.12. ORC 119.12 govenis administrative appeals. ORC Section 119.12 states in pertinent

part, "Any party adversely affected by any order of an agency issued pursuant to any other

cadjudic•ati.on may appeal to the court of eommon plcas of Franklin county (emphasis added)."

Tho appellate court ruled that the common pleas court oould not decide whether the order

was appealable without the filing of a record. However, ORC 119.12 only allows an appeal by a

party adversely affected by an order issued pursuant to an adjudication. If an order of an agency

does not involve an adjudication, there is no right to appeal. The question then turns upo q

whetlier the OEC's ref'crral to the appropriate prosecutor is an adjudication.

Proposition of Law No. II : When the Ohio Elections Commission reviews a

complaint for a violation of law and refers the complaint to the appropriate prosecuteo- tbr

further proceedings, that act is executive in nature and not subject to jndicial review.

'I'he Ohio Elections Commission has exclusive original jurisdiction over certain campaign

law violations tinder Oliio Revised Code §3517.151. Certain non-criminal violations of
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campaign finanee law inay also violate other criminal statutes. For example, it is a violation of

campaign tinance law to file a false campaign finanec report, subjeet to a fine. The false

campaign finance report may also be a misdemeanor violation of the falsification statute.

The Ohio Elections Commission may impose a fine for a violation of a law under its

jurisdiction, or it may refer the n-iatter to a prosecutor for consideration of charges. A referral to

a prosecutor has no effect whatsoever -- a prosecutor may file a charge, seek and indictment, or

do notliing at all. When it makes a reCen-al, the Commission is essentially acting only as a

gatekeeper. A prosecution eannot be c:oinmenced by merely filing a complaint with the court;

rather, tlicre must first be a preliminary detcrmination by the Ohio Elcctions Commission as to

whether a violation has oceurred. The reason for this is accurately stated in Dewine v. Ohio

Llections Commission, 61 Ohio App.2d 25 (1978),

The purpose of this provision is to prevent the proiniscuous filing ol'criminal
charges in court during the heat of a political campaign, reduiiing instead that a
preliminary determination be made by the Ohio Elections Commission prior to
the comineneement of any prosecution.

While the statutory scheme creating the Ohio Elections Cotnmission was altered after the

Dewine decision, the Tenth District Court of Appeals applied it in Billis v. Ohio Elections

Commission, 146 Ohio App.3d 360 (2001), holding, "Tlie general lack of any appeal froni

commission decisions makes sense because, by and large, the commission acts in an

investigatory capacity, much like a prosecutor or grand jury."

Appeals aic heard only on final, appealable orders. This sound public policy prevents

multiple "hites at the apple" and promotes judicial efticiency. The policy includes an appeal

taken twder Ohio Revised Code §119.12 - the route taken ltere. F'reernan v. Ohio Dept. of

Hurzian Services (10`h District Court of Appeals, unreported) WL 183538 (1994.)
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An adjudication is a deteimination of the riglits, duties, piivileges, benefits, or legal

relationships of a specified person. ORC 119.01. A referral to an appropriate prosecutor does

not detennine the duties, privileges, benefits, or legal relationships of a specified peison.

Likewise thcre is no right, substantial or otherwise, to avoid a prosecutor's consideration of

criminal charges. All the vast panoply of rights appurtenanl to the American criminal justice

system remains in place to protect the party referred.

'The ref'en-al is analogous to a"riglit to sue" letter fi-om the Ohio Civil Rights

Commission. Tlus Court lield that such a letter is not a final appealable order, reasoning:

"*** No such finality exists with respect to the EEOC's determination of
reasonable cause. Standing alone, it is lifeless, and can fix no obligation nor
impose any liability on the plaintifl: It is merely preparatory to further
proceedings. If and when the EEOC or the charging party files suit in district
court, the issue of discrimination will come to life, and the plaintiff will have the
oppoitunity to refiite the cliarges. * * * "

Ohio Flistorical Society v. State Enaployment Relationss 6oard
(1990) 48 Oliio St. 3d 45, at 47.

'I'he reasoning is pcrfectly applicable to the situation at hand.l'he referral fixes no

obligation, nor does it inipose any liability.
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CONCLUSION

For the reasons discussed above, this case involves matters ofpublic and great general

interest. The Appellant requests that this Court grant jurisdiction and hear this case so that the

important issues presented in this case can be reviewed on themerits.

Respectfully submitted,
DAVID A. YOST,
SPECIAL PROWCUTING A1°I-O

Ky E. Ro •cr tt0065896
As,istan pecialProseeutingAttorney
140 ortb Sandusky Street, 3rd Floor
Delaware, Oliio 43015
(740) 833-2690
COUNSEL FOR APPELLANT,
OHIO ELECTIONS COMMISSION

Proof of Service
I certify that a copy of this,Notice of Appeal was sent by ordinary IJ.S. mail to the

l'ollowing counscl ou May _;' ^t ,1-f4, 2010:

1)onald J. McI'iguc (0022849)

Mark A. McGinnis (0076275)
John C. Colombo (0072398)

McTigue & McGinnis

550 East Walnut Street
Columbus, Ohio 43215
(614) 263-7000
COUNSEL FOR APPELLEES

rer (0065896)
Special Prosecuting Attorney
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