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STATEMENT OF INTEREST OF AMICI CURIAE

The Justice League of Ohio and The Capital University Law School Family
Advocacy Clinic contend that both the trial court and the Court of Appeals, in the case of
Megan Goff, adhered to out-dated notions regarding Battered Woman’s Syndrome and
relied on a wrongfully compelled examination by the state.

The Justice Leagne of Ohio

The Justice League of Ohio is a 501(c) (3) nonprofit organization founded to help
sure that the constitutional, statutory, and inherent rights of victims of violent crime are
upheld throughout the criminal justice process. The goal of The Justice League is to
restore faith and balance in the criminal justice process. The Justice League opened a
legal clinic in 2007 and currently staffs two attorneys who work to uphold victims’ rights
across the state of Ohio. The Justice League also does outreach across the Ohio
community to raise awareness about the prevalence of victim rights violations and the
need for proper criminal justice responses. The Justice League assists all victims of
violent crime including victims of homicide, rape, sexual assault, domestic violence,

assault and stalking.



Capital University Family Advocacy Clinic
(Funded by The Columbus Coalition Against Family Violence}

The Family Advocacy Clinic is funded by The Columbus Coalition Against
Family Violence, a 501 (c) (3) organization, and is managed by Capital University Law
School. It was formed in 2001 for the primary purpose of providing legal representation
to victims of intimate partner violence who cannot afford to hire private cdunsei.
Additionally, the Clinic secks to provide the bar, the judiciary, and the legislature with
information and insight concerning the impact of domestic violence on families. The
Clinic and The Columbus Coalition Against Family VViolencc have an enduring interest in
protecting the rights of victims of family violence.

Both the Justice League of Ohio and the Family Advocacy Clinic have an interest
in protecting the rights guaranteed to victims under the United States and Ohio
Constitutions.

Both t11¢ Justice League of Ohio and The Family Advocacy submit this Amici
bricf with the intention of educating the Ohio Supreme Court on issues of battering and
its effects. Both organizations contend that Battered Woman’s Syndrome is not a mental
illness or condition and therefore, the trial court’s ordering of a compelled examination
was inappropriate. Both Amici are of the opinion that due, in part, to the acceptance of
out-dated notions of Battered Woman’s Syndrome that were advanced in the case of

Megan GofT, she did not receive a fair trial.



STATEMENT OF FACTS AND CASE

Amicus Curiae hereby adopt and incorporate the Statement of the Facts and Case

contained in the Merit Brief of Appellant Megan Goff.



ARGUMENT IN SUPPORT OF APPELLANT'S BRIEF

“BATTERED WOMAN SYNDROME” IS NEITHER A MENTAL ILLNESS, MENTAL
DEFECT, NOR A DISTINCT DEFENSE TO A CRIME.

I Explanation of Battered Woman Syndrome

As originally conceptualized, beginning in the emly 1970s, Battered Woman Syndrome
("BWS") described a pattern of learned behavior and reactions exhibited by victims of severe,
long-term, repeated patterns of domestic abuse. Robert F. Schopp, Barbara J. Sturgis, and Megan
Sullivan, Battered Woman Syndrome, Expert Té.s*timon);‘, and the Distinction Between
Justification and Excuse, U. 1lI. L. Rev. 45, 53. (1994). Battered women include those who have
been the victims of physical, sexual, and/or psychological abuse by a partner. John W. Roberts,
Between the Heat of Passion and Cold Blood: Battered Woman’s Syndrome as an Excuse for
Sea{f-;Defense in Non-Confrontational Homicides, 27 Law & Psychol. Rev. 135, 138 (2003).

According to Lenore Walker, who conducted some of the earliest studies on domestic
violence, the battered woman had to go through a “cycle” of violence that consisted of specific
distinct phases: 1) Tension building; 2) Acute violence; and, 3) Loving contrition, Donald L.
Faigman & Amy J. Wright The Battered Woman Syndrome in the Age of Science, 39 Ariz. L.
Rev. 67, 72 (1997). Lenore Walker hypothesized that BWS is created from experiences of a |
cyclical pattern of violence 1'esu1t.ing in learned helplessness in the victim. Walker, Lenore,
Terrifving Love: Why .Baﬁered Women Kill and How Society Responds, (1989). The more recent
thought is that that not all battering relationships will necessarily include phases/cycles of abuse.
Schopp, supra at 53.

The scientific literature does not support a universal “cycle-of-violence” pattern in

baltering relationships, although this pattern is recognized in some relationships Id at 45. Perhaps



most importantly, a cycle of violence is not necessary {o define a battering relationship or explain
why a battered woman remains within it.

Women who suffer [rom BWS show similar characteristics including, but not limited (o:
(1) The woman believes that the violence was her fault; (2) The woman is unable to place the
blame for the violence anywhere else; (3) The woman fears for her life and/or her children’s
lives; and, (4) The woman has an irrational belief that the abuser is omnipresent and omniscient.
Roberts, supra at 139.

118 Battered Woman Syndrome is neither a mental illness or defect but a
cognitive and behavioral response of a terrified woman to repeated
traumatic abuse incidents.

It is important to understand that the behavior of battered women who kill their abusers is
“arguably reasonable, in light of the circumstances. Sue Osthoff & Holly Maguigan Current
Controversies on Family Violence Explaining Withour Pathologizing: Testimony of Battering
and its Effects (2005). Lenore Walker, Terrifying Love: Why Baitered Women Kill and How
Society Responds, 169 (1989). The battered woman is unable to predict when the next Viélcnt act
will oceur and thus her sense of safety is undermined by her inability to fecl as if the threat has
ever fully subsided. Roberts, supra at 140, The victimized woman is forced to live in a constant

state of fear.

More recently, “battered woman syndrome™ has been construed as indicating that a
battered woman suffers from PTSD as a reaction to her experience of physical violence.
American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (4"
Ed.) Washington D.C. at 427 (1994). However, there is no “type” of PTSD called BWS and the
Diagnostic and Statistical Manual of Mental Disorders has not recognized battered woman

syndrome as a distinct mental illness. Walker, supra. and Paula Finley Mangum,



Reconceptualizing Battered Woman Syndrome Evidence: Prosecution Use of Expert Testimony
on Battering, 19 B.C. 'Third World L.J. 593, 601 (1999). “Despite the connotations ol the term
syndrome, battered woman syndrome is not a diagnosable mental disorder; it is a descriptive
label that refers to the effects of abuse on women.” Mangum, Paula Finley, Reconceptualizing
Baitered Woman Syndrome Evidence: Prosecution Use of Expert Testimony on Battering, 19

B.C. Third World L.J. 593 (1999).

In short, BWS is not a mental illness, even though the term syndrome serves to stigmatize
battered women and create the false impression that they suffer from a mental disease or defect.
Id at 609. To avoid this stigmatization, many jurisdictions do not use f{he phrase “battered
woman syndrome™ any longer, but instead, refer to it as it is -~ “battering and its effects.”
Kathleen J. Ferraro and Noel Bridget Busch-Armendariz, The Use of Expert Testimony on
Intimaie Partner Violence, (August 2009) VAW .net: The National Online Resource Ceﬁter on
Violence Against Women.

Reverting to the stereotype of battered women as damaged hLunan beings can be
particularly problematic for women who kill their abusers, because reasonableness is central to
their self defense claim. Sue Ostoff and Holly Maguigan, Explaining Without Pathologizing,
Current Controversies on Family Violence 225, 226 (2005). The hehavior of a battered woman
in killing her abuser should not be pathologized, despite the connotations carried by the word
“syndrome.” Battercd women Jearn to recognize cues and signs in their abuser that are not
evident to a layperson and they react based on their past experiences.

III. Battered Woman Syndrome is not a distinct defense, but goes to the
imminence element of self defense. A woman who has been battered can

introduce expert testimony that she suffered from the syndrome and had
a requisite belief of an imminent danger of death or great bodily harm.



The Ohio General Assembly permits the introduction of expert testimony of BWS by a
defendant who raises the affirmative defense of self-defense. (Ohio Rev. Code 2901.06) The
purpose of BWS testimony in such cases is to assist the judge and/or jury in understanding the
reasonableness of the battered woman defendant’s reactions to her béttcrer’s threats and how

they may differ from a non-battered woman’s reactions.

Ohio permits the affirmative defense of self-defense and requires three clements: (1) the
defendant was not at fault in creating the violent situation; (2) the defendant had a bona fide
belief that she was in imminent danger of death or great bodily harm and that her only means of
escape was the use of force; and, (3) that the defendant did not violate any duty to refreat or
avoid the danger. State v. Thomas (1997), 77 Ohio St.3d 323, 326 citing to State v. Williford
(19903, 49 Ohio St.3d 247, 249, 551 N.E.2d 1279, 1281, citing State v. Robbins (1979), 58 Ohio
St.2d 74, 12 0.0.3d 84, 388 N.E.2d 755, paragraph two of the syllabus. The holding in the case
of State v. Koss (1990), 49 Ohio St. 3d 213, 217 was codified at O.R.C. 2901.06. Koss and
2901.06 held that characteristics of BWS are admissible to “assist the triet of’ fact to determine
whether the defendant acted out of an honest belief that she is in imminent danger of death or
great bodily harm and that the usc of such force was her only means of escape.” State v. Koss
(1990), 49 Ohio St.3d 213 (1990). BWS thus serves to support the defendant’s argument that
she honestly believed that she was in imminent danger at the time of her actions and does not

attempt to establish a new, independent defense. Thomas, 58 Ohio St.2d at 330.

To determine whether the defendant believed she was honestly in imminent danger at the
time of her actions, the court must use both an objective and subjective approach. Id at 330. The
objective part of the test requires the fact finder to determine “whether the Defendant has
reasonable grounds for an honest belief that she was in danger” (emphasis in original) Jd at 330.

5



The Thomas Court suggests that in order to do this, the fact finder “must put yourself in the
position of the Defendant * * *. You must consider the conduct of [the assailant] and determine
if such acts and words caused the Defendant to reasonably and honestly belicve that she was
about to be killed or to receive great bodily harm™ (emphasis in original) Id at 330. Thomas then
instructs: *. . . [1]f the objective standard is met, the jury must determine if, subjectively, this
particﬁlar defendant had an honest belief she was in imminent danger” (emphasis added) Jd at

331.

In the case at bar, the fact finder (in this case, a judge) must first determine that,
objectively, Megan had reasonable grounds for an honest belief that she and her children were in
imminent danger. The Judge must consider details of Megan’s past experiences with, and the

past conduct of, the assailant, Bill Goff, (hereinafter, “Goff™) .

Megan’s life had been controlled by Gotf from the lime they met when she was only
fiftcen years old. At the time he was forty. (Tr. 1678-79, 1688). They married after Megan
finished high school. This age difference created a.huge power imbalance between the young,
vulnerable Megan and the older, controlling Goff. Throughout their years together, Goff
exercised control and psychological abuse over Megan in various ways. In the beginning of their
relationship he ordered Megan to keep her curtains open in her parents’ home so he could watch
her shower, (Tr. 1711) He had Megan call him “Dad” and gave her gifts she wasn’t allowed to
tell her parents about. (Resnick’s Rpt. p. 8) Prior to the marriage, Goff did not want Megan o
spend time with people her own age. He would later pressurc Megan to skip classes in college
and she eventually left without finishing. (Resnick’s Rpt. pp. 5-6). Per Goff’s desire, she quit
her job as a preschool teacher to stay home with the children and he forbade her from attending
church even though religion was very important to her. (Résnick Rpt. p. 6) Withﬁa a few months

6



of the marriage Megan was no longer allowed to see any of her own friends or even talk to
people when Goff was not present. fd at 9.

As the marriage progressed, Goff’s emotional and psychological abuse of Megan
escalated as well — to torment and terrorism, and to physical abuse and threats to Kill ber. When
Megan didn’t behave .as Goff wanted her to Goff would threaten her with a gun (Tr. 1877-88.)
He would point .a aun at her and scream, telling her that if she ever left, he would kill her. fd. He
wanted her to lie completely still during sex and keep her eyes closed. Id. He began to point a
gun at her on a nightly basis and instructed her that he would not be responsible for his actions if
she woke him up that night. 7d. Megan would try to stay awake all night to keep from moving
and waking Goff. Id at 10. Hc would scream in her face and shake her and on at least one
occasion shoved her to the ground. Id at 11-2.

Megan testificd that the things she bad “worked really, really hard at doing” in order to
calm Goff weren’t working anymore (Tr. 1992.) Megan testified that “usually T could say 1 was
sorry, or just be quiet, and he would say okay, bﬁt things were making him mad that T hadn’t
even made noise and he was getting mad and saying [ had.” (Tr. 1991.) Just prior to Megan
leaving Goff, the abuse had further escalated and Goft began telling Megan that he was going to
kill her and the children (Tr. 1990, 2074, 2088.) He told her that divorce meant he would kill
them all. Jd. Around this same time, Goff became physically violent with the children as well.
Megan then took her children and left, moving from shelter to shelter to kecp them safe.

Goff then stalked Megan as she moved from shelier to shelter in an effort to keep safe.
Documents admitted at trial show that Goff knew the location of every place that had filled

Megan’s prescriptions for an entire month (Tr. 2653). Goff was seen outside at least one of the



shelters where Megan stayed. Goff had also discovered the name of the moving company that
moved Megan out of the marital residence and into her own apartment (Tr. 3099-3103).

The facts show that Megan had reasonable grounds to believe that she and her children
were in imminent danger. After determining that Megan had reason to honestly and reasonably
helieve that she and the children were in imminent danger, the judge must then look to whether
Megan subjectively believed it. At the time of the incident, Megan had left Goff, something she
had not previously done, and relocated to a women’s shelter and later to an apartment. (Tr.
1155, 1164) While Megan was staying at the shelter, the staff reported sceing a man that fit
Goff’s description. (Tr. 1161, 1159) He even told Megan that he knew where she and the
children were staying, even though, in her effort to stay hidden from Goft, she had told only the
direcior of the women’s shelter, (Tr. 1164) Goff then informed her that he was going to kill her
and the children on March 20, 2006, the anniversary of their first sexual encounter and Megan’s
mother’s birthday. (Tr.1753, 2244) Finally, Megan also knew that Goff still had guns in the
home despite the confiscation of guns after the CPO was issued. (Resnick evaluation, pp. 15—16)
It is reasonable to believe that Megan believed that Goff would kill her or he would kill her IAND
her children, unless she could somehow calm him and get him to change his mind. Megan
exhibited a rational survival response to Goff’s constant threats of domestic violence.

Immediately before Megan shot Goff, Goff told her that she was a “dead woman” and
that he knew where the children were. (Tr. 2295.) Even after Megan had shot Goff, she couldn’t
escape his perceived control and omniscience over her: she called 911 and, for over ten minutes,
she screamed that she thought Goff was going to get up and kill her and her children. *...He’s
going to kill me if he gets up...he said... he was going to kill the babies.” “He told me he was

gonna kill me.” (Tr. of 911 call (App. At A-136-A-140).)



According to Dutton, “[TThe battered woman’s perception of viable options for stopping
the violence and abuse by any means is not only shaped by her own prior experience with
violence, but also influences her future actions in response to violence. The perception or
understanding of whether there arc options available that would end the violence is bascd largely
on what has actually been learned throngh experience.” Mary Ann Dutton, Redefining Battered
Woman Syndrome, 21 Hofstra L. Rev. 1215, 1219 (1992-1993).

In the past, Megan had been able to minimize and often avoid physical violence against
her by Submitting to Goff’s demands, staying out of his way, or by instigating laughter or making
ajoke (Tr. p. 2921). The trade off for avoiding physical abuse was enduring psychological and
emotional abuse. However, this time the situation was different: Megah had left Goff. He had
indicated that on a specific date, there was going to be a violent and deadly act, and that act
would involve violence toward not only Goff and Megan, but also their children (fr. p. 2930).
Dr. Miller testified that he had never heard anything like the screams that he had heard on the
911 call. (Tr. 2952..) According to Dr. Miller, [Megan] “had reason to believe and reasonably
believed that she and her children were in imminent danger of death or serious physical injury.”
(Tr. p. 2941). Megan’s shooting of Goff was her survival response to what she perceived to be a
very credible threat of domestic violence against herself and her children. And, according to Dr.
Miller, Megan’s behavior was consistent with BWS. (Tr. 2831.)

Of course, there is an array of other coping sirategies that battercd women use in an
attempt to resist or reduce the violence from their partners. Not all of these strategies will
necessarily make sense to laypersons. For example, a battered woman may comply with the
batterer’s demands (or anticipated demands) in order to “keep the peace,” attempt to talk with the

batterer about stopping the viclence, or temporarily escape from the batterer’s presence, Dutton
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at 1227-1228. Megan had employed all of these coping mechanisms to survive the battering up
to that point. Unfortunately, escaping from Goff had resulted in an escalation in violence. Tn
order for Megan and her children to survive, she had to defend herself.
IV. DOMESTIC VIOLENCE MYTHS WERE PERPETUATED
THROUGHOUT THE TRIAL BY THE JUDGE, PROSECUTOR AND
THE STATE’S EXPERT WITNESS.

“These myths include the belief that battered women are masochistic, that they stay with
their mates because they like beatings, that the violence fulfills a deep-seated nccﬁ within each
partner, or that they arc free to leave such Igclationships if that is what they really want.” David L.
Faigman, The Battered Woman Syndrome in the Age of Science, 39 Ariz. L. Rev. 67, 74 (1997).
However, according to Herman, “This is rarely true . . . More commonly, repeated abuse is not
actively sought but rather passively experienced as a dreaded but unavoidable fate and is
accepted as the inevitable price of refationship.” Judith Lewis Herman, Trauma and Recovery,
New York: Basic Books (1992). In the case at bar, it is clear that Judge Crow, who served as the
fact finder, held some of these oui-dated myths himself during Megan’s trial. For example,
during Megan’s seﬁtencing, Judge Crow said: “If he [Gofl] would’ve been half as. bad as he was
made out to be, I don’t know how anybody would’ve stood to be around him” (Sentencing Tr. P.
16).

a. It is easier to accept a battered woman as one with physical injuries.
In reality, was just as battered by Goft’s constant psychological and
coercive control.

Domestic Violcncé is defined as a pattern of behavior in a relationship by which the batterer
attempts to control his victim through an array of tactics including physical, sexual or

psychological abuse and manipulation. Margaret E. Johnson, Redefining Harm, Reimagining
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Remedies and Reclaiming Domestic Violence Law, 42 U.C. Davis L. Rev. 1 107, 1116 (2009).
Most domestic violence consists of a systematic oppression through the exertion of power and
control over one’s partner. Id at 1107, According to Evan Stark: “[P]hysical violence may not be
the most significant factor about battering relationships. In all probability, the clinical profile
revealed by battered women reflects the fact that they have been subjected to an ongoing strategy
of intimidation, isolation, and control that extends to all areas of a woman’s life, including
Scxuélity; material necessities; relations with family, children and friends; and work ... the
unique profile of ‘the battered woman’ arises as much from the deprivation of liberty implied by
coercion and control as it does from violence-induced trauma.” Evan Stark, Re-presenting
Woman Baitering: From Battered Woman Syndrome to Coercive Control, Albany L. Rev. 973,
986. (1995).

Psychological abuse is used as a method of coercion to ensure that the abused partner
remains within the batterer’s control. Types of coercion can include threatening negative
consequences if the abused spouse does not comply with the abuser’s wishes. Idat 1117-18. A
woman in a relationship with a scrious imbalance in power is subject to continuing strategies of
intimidation and control that reach to all areas of the woman’s life including; family relations,
education, cmployment, religion, children and the couple’s sex life. /d at 1121

Despite this evidence that psychological abuse can be just as damaging, if not more so, than
physical abuse, the state’s expert appears to discount the evidence and effect of psychological
abuse. The testimony regarding psychological abuse was substantial, yet Dr. Resnick seems to
dismiss Megan as a “battered woman” because she did not suffer at least two violent altercations
with her husband that “at least leave bruises.” (Tr. p. 3213) Dr. Resnick cites to an antiguated

misconception that has never been the standard. Modern domestic violence advocates note that
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power and control can be exercised not only by a pattern of physical abuse, but also by a pattern
of psychological, economical or sexual abuse. Johnson, supra at 1121. Further, Herman notes
that “[A]lthough violence is a universal method of terror, the perpetrator may use violence
infrequently or as a last resort. It is not necessary to use violence often to keep the victim in a
constant state of fear. The threat of death or serious harm is much more frequent than the actual
resort to violence,” Herman, supra at 77.

Megan was subjected to years of psychological abuse by Goff. Ie exercised coercive
control over Megan in various ways. Goff systematically isolated her {rom her family and
friends. He made her quit her job and forbade her from attending church. Within a tew months of
marriage, Mcgan was not allowed to see her friends or talk to others when he was not present
{Resnick report at p. 9).

Over time, Goff’s emotional and psychological abuse intensificd and he begah to
terrorize her with the use of guns on a daily basis, and began to threaten to kill her if she ever lefl
him. When she finally did leave the marital home, Goff began to stalk her. - Ultimately, he
threatened to kill her and the children on a specific date and time.

b. It is a common misconception that by remaining with or returning to
the batterer, the battered woman is somehow at fault or incredible.
However, Megan behaved and reacted as might be expected for a
battered women in this situation.

The most common question asked with regard to a battered woman is, “why doesn’t she
just leave?” Mary Ann Dutlon, Redefining Battered Woman Syndrome, 21 Héi’stra L. Rev.1192,
1226 (1992-1993). The question assumes that the battered woman is somehow “deviant, odd or
blameworthy” and that there were viable alternatives she should have employed. Id. More than

one-third of those surveyed secmn to believe that a battered woman is at least partially responsible
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for the battering she suffers and that if she remains in a battering relationship, she is af least
somewhat masochistic, and probably emotionally disturbed. Moreover, nearly two-thirds of
those surveyed apparently believe that a battered woman can ‘simply leave” her batterer. Tracy
Bennett Herbert, Roxane Cohen Silver & John H. Ellard, Coping with an Abusive Relationship:
How and Why do Women Stay? 53 Journal of Marriage and the Family 311 (1991).

Battered woman stay in abusive relationships for a variety of reasons including financial
instability, low self esteem, lack of family support, embarrassment or fear of retaliation from her
abuser. Schopp, supra at 87. Perhaps the most critical reason a battered woman stays is that her
leaving increases the likelihood of violence against her. “Increased violence directed at a
battered person when she attempts to Jeave her abuser is a well-documented phenomenon termed
“separation assault,” which occurs because the batterer feels he is losing control. Martha R.
Mahoney, Victimization or Oppression? Women's Lives, Violence, and Agency, in Martha A.
Fineman & Roxanne Mykitiuk, The Public Nature of Private Violence: The Discovery of
Domestic Abuse 59, 79 (1994).

According to Davies, Lyon, and Monti-Catania, “[L]eaving does not always reduce or
prevent the risk of physical violence. If a woman has lelt and gone into hiding, her partner may
find her. If she’s left and her partner knows where she is, he may continue to attack her and may
even escalate the violence to try to force her to return. For some women, the ‘separation |
violence’ is worse than the violence they experience while in the relationship, and for some it is
lethal.” Davies, J., Lyon, E., & Monii-Catania, Safcty Planning with Battered Women: Complex
Lives/Difficult Choices Thousand Oaks, CA: Sagé Publications (1998). “Some batterers have
made it clear to their partners that if they leave, they will find them and really hurt them or even

try to kill them. For some, this is a threat they may or may not have tested...” Jd at23. In fact,
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the woman is often in the greatest amount of d&nger when she lcgves. Carol Jaconsen, Kammy
Mizga, and Lynn D’ Orio, Battered Women, Homicide Convictions and Sentencing: The Case for
Clemency, 18 Hastings L.J. 31, 37 (2007).

Closely related to the issue of leaving, is the question of why battered women often return
to the batterer. According to Becker, “[W]omen often stay with their abusers and love them
because they have not yet given up on their relationship. They continue to hope that the violence
and abuse will end and that they will have the family that they have always dreamed of.” Becker
at 80. In other words, many battered women belicve that they can change the minds of their
abusers. The battered woman believes that if she takes the initiative, she can remain in conirol.
Dr. Miller explains it this way in his testimony: “It’s much better if you take the initiative, after
all the myth is control. If you take the initiative and present yourself, and you go back Lo that
circumstﬁncc and see whether or not you can regain control again. So some people would say,
“What sense does it make for her to come back’ and the answers is ‘it makes perfect sense.” Tt

was a way ol her [Megan]| preventing what she feared (Tr. 2894).

¢. Purporied inconsistencies in Megan’s recall during her exam with Dr.
Resnick do not mean that Megan is not credible,

Trauma victims often struggle with recalling events and times exactly and battered
woman are not significantly different from trawma victims. It is not unusual for trauma victims
to recall more than one version of the same event. According to Dutton, battered woman may
suffer psychological distress that leads to amnesia and/or dissociation. Dutton, supra. at 1221,

Dr. Resnick testified to his concerns about inconsistencies in Megan’s account of evenis,
such as when certain phone calls took place and also regarding the actual shooting of Goff.
However, Dr. Miller testified that “during heightened periods of emotional distress . . . the
adrenaline and norepinephrine that’s pumped out actually prevents the accumulation of
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memories in an area of the brain called the hippocampus. “(Tr. 2953). Given the chemical
reactions that go on in the brain during an emotionally distressing episode such as the one Megan
experienced with Goff, it is not surprising that she gave various accounts of the actual shooting
to Dr. Resnick and the police, as Dr. Resnick discusses in pp. 3154-3156 of his testimony.
Megan may have remembcered Goff’s death threats from another phone call or another discussion
in their relationship.

d. Other misconceptions

By interviewing their wives, Dr. Donald Dutton found that “[M]any of their partners
describe their [batterer’s] recurring metamorphosis: they transform from a kindly Dr. Jekyll
personality to a terrifying Mr. Hyde, Although they are frequently buddies with men and unlikely
to display any anger with them, their predominant rage is with the woman to whom they’re
emotionally connected.” Donald G. Dutton Ph.D. & Susan K. Golant, The Batterer: A
Psychological Profile 24 (1995).

This same description appears to be true for Goff. For example, Megaa told Dr. Miller
that Goff was “a wonderful father” (Tr. p. 2881), “protective” (1. p. 2896), and “an honest man™
(Tr. p. 2911). Further, Megan also said that Goff “acts nice in public” (Resnick evaluation, p.
13), and Dr. Miller testified that Goff was “welcome in the family and thought to be a good guy”
when Megan and Goff first met (Tr. p. 2874). It is not unusual for Goff to appear to be a

peaceful man to the public and still be severely abusive to his wife at home.

Dr. Resnick himself had several misconceptions about domestic violence and battering
that affected his psychiatric opinions. For example, Dr. Resnick testified at trial that certain
actions by Megan suggested that she was not “intensely fearful of her husband.” (Tr. p. 3156).

Dr. Resnick refers to certain events leading up to the day on which Megan actually shot Goff,
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such as when Megan went to see Goff in person to try and talk him out of killing her and their
children. Dr. Resnick suggests that the act of going alone to see Goff after such a threat is
“[in]consistent with being tesrified of him,” (Tr. p. 3157). Dr. Resnick also testified that it is
“quite unusbal to come back if they [baitercd women] are, indeed, genuinely fearful.” (Tr. p.
3181). However, as Becker found in her research, it is a popular {(but untrue) prosecutorial
argument that a “defendant is not truly a battered woman because she loved her abuser and was
enmeshed in the relationship.” Becker at 80. However, Becker rightly notes that because a
defendant loves her batterer does not mean that she was not afraid of him.” Id at 81.

Even the Court of Appeals appears to have had misunderstandings about the carly
relationship between a forty-one year old Goff and a sixteen year old Megan, There is an
inherent disparity in power in a relationship where one of the parties is an adult and one of the
parties is a minor. Dr. Miller testified that early in their relationship, Megan would call Goff
“dad,” which Miller felt indicates the distortion of that relationship (Tr. p. 2874). Dr. Resnick’s
report also indicates a “father-daughter” type of relationship in the beginning, which later
became sexual (Ir. p. 2874). In short, this was not a purely “romantic relationship,” as the Court

of Appeals suggests.

e. The Importance of Accurate Expert Testimony in Dispelling Myths
About Battering and It’s Effects

According to Becker, “[T]he judge and jury need to hear from someone who can explain
the dynamics of abusive relationships and the likelihood of violence escalating when a woman
attempts to leave. Mary Becker, Access fo Justice for Battered Women, 12 Wash. U. J. L. &
Pol’y 63, 73 (2003). Evidence concerning a battered woman’s perceptions and the relevant

circumstances in a situation in which she has been charged with a crime can be introduced
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through expert testimony. “Expert testimony in criminal cases involving battered women was
developed initially 10 explain ‘the common experiences of and the impact of repeated abuse on,
battered women.” Schneider, EM., (1996) Describing and Changing: Women’s self-defense
work and the problem of expert testimony on battering. Women's Rights Law Reporter, 9 (3/4),
195-226.

Megan met with Goff in an effort 1o talk him out of killing her and the children or in the
alternative, to sacrifice herself for the lives of her children. The trial court scemed to believe that
she could have used a better strategy. Yowever, Megan was behaving reasonably for a battered
woman hoping to change the likely behavior of her batterer. Megan indicated to Dr. Miller that
she thought she could “make it right” by going to sec Goff on that fateful day. (Tr. 2932).
According to Dr. Miller, Megan felt that “she could find a way.to come to some resolution... if
she could just talk to Goff and “look into his eyes.” (Tr. 2932-33). Dr. Miller testified: “Right up
to the very end, she would talk about her belief that if she could look into his eycs, that she
would be able to either know what’s going to happen, predict what was going to happen or
change what was going to happen.” (Tr. p. 2890). |

Dr. Miller does an excellent job of articulating just how firmly Megan believed that her
leaving of the marital home would result in the death of not only her, but also her children.
Megan conveyed to both Drs. Resnick and Miller that, “he said he would only shoot me if I
would leave, and T would never leave.” (Tr. 2880, 2884). Both doctors agreed that “people will
perpetuate the circumstance with the belief that leaving is the trigger. So you say, “Why don’t
you just leave?’ Because leaving is the trigger. ‘Why don’t you pull the trigger?” You wouldn’t”
(Tr. 2901). Once Megan requested a divorce and moved out, she became “absolutely confident”

that a murder-suicide was a “reasonable scenario in his [Goff’s] mind.” (Tr. 2885).
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The “resolution” could have been a whole host of thingé, but none of those things would
result in her children being killed, (Tr. 2933) It is the professional opinion of Dr. Miller that at
the meeting, “Goff announced that he knew where the children were” (Tr. 2944), and that set off
a chain reaction of events. In Dr., Miller’s estimation: “It was her instantaneous conclusion that
there was going to be a large tragedy, it would be a massacre.” (Tr. 2945) In that fateful
moment, Megan did not see any other way out of her situation, and she defended herself against

Goff.
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CONCILUSION

For the reasons discussed above, this case has potentially far-reaching affects for victims
of domestic viclence, in pérticular, battel'éd women criminal defendants. Accordingly, Amici
Curiae The Justice League of Ohio and The Famity Advocacy Clinic of Capital University Law
School, under the auspices of The Columbus Coalition Against Family Violence, respectfully
request this Court to adopt the Appellant’s Propositions of Law and to reverse the judgment of

the Lawrence County Court of Appeals Fourth Appellate District.

Respectfully submitted,

MW hseer

Mellissia Fuhrmann

ey

Lorie I.. McCaughan

Senior Attorney and Professor of Clinical Studics
Capital University Law School
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Amici Curiae

In Support of Appellant Megan Goff
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EXPLANATION OF WHY THIS CASE 1S A CASE OF PUBLIC OR
GREAT GENERAL INTEREST

This case involves two important questions of law. The first is procedural. A party must
be adversely alfected by an adjudication of an administrative agency in order to have anight of
appeal pursuant to Ohio Revised Code Section (ORC) 119.12, There is no duty upon the Ohio
Elections Commission to certify and file a record unless the party has a right to appeal. The
second is constitutional. The act of finding a violation of law and referring the case to an
appropriate prosecutor for further proceedings is executive in naturc. 1t is not an adjudication,
Thus, it is not subject to judicial review,

The reason this case is of great public concem is that the appellate court effectively
changed the statutory right to appeal. 1f a court must have and review the record to decide if an
order is an adjudication, effectively every order is appcalable. Further, this court should state
that as a matter of statewide constitutional law, when the Ohio Elections Comimission reviews 4
complaint for a violation of law and refers the complaint to the appropriate prosecutor for further

proceedings, that act is executive in nature and not subject to judicial TEVIEW.

STATEMENT OF THE CASE AND FACTS

This causc began with the Ohio Elections Commission (OEC) finding a violation of Ohio
Revised Code Section (ORC) 3517.13 (G). The OEC referred the case to the Athens County
Prosecutor for further proceedings. Appellee Susan Gwinn appealed the referral to the Franklin
County Common Pleas Court, which dismissed the case as not involving a final order or
adjudication. The Tenth District Cowrt of Appcals (10™ District) reversed, finding that the
commion pleas court needed a factual record in order to make a Jegal determination. ‘The 10"
District did not rule on the issue of whether the OEC referral to an appropriaie prosccutor is an
adjudication.

Parallel to the case proceedings in the Franklin County courts, the case was criminally

prosecuted in Athens County. Appellee was indicted by a grand jury, tried, and convicted of two



counts of falsification, for the conduct which violated ORC 3517.13 (G). That conviction 18

currently on direct appeal in the Fourth District Court of Appeals.



ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I : The determination of whether an order is an

adjudication is a legal question and preliminary to the duty to certify and file the record.

The Tenth District Court of Appeals ruled that the Franklin County Common Pleas Court
erred by ruling that the referral by the Ohio Elections Commission (OEC) was not appealable, Tt
held that a review of the record was necessary {0 make such determination. It further ruled that
the OEC automatically should be reversed for failure to provide a record. By holding that the
court muwst review the record in order to determine whether an administrative order is appealable,
the lower court put the cart before the horse,

The law of Ohio is well settled as to a party’s appellate rights. An appellanCs right to
appeal arises either constitutionally or statutorily. This case implicates the latter. ORC Section
3517.157 (D) allows a party to appeal a final determination of the commission under ORC
119.12. ORC 119.12 governs administrative appeals. ORC Scction 119.12 states in pertinent
part, “Any parly adversely affected by any order of an agency issued pursuant to any other
adjudication may appeal {0 the court of common pleas of Franklin county (emphasis added).”

The appellate court ruled that the common pleas court could not decide whether the order
was appealable without the filing of a record. However, ORC 119.12 only allows an appeal by a
party adversely atfected by an order issucd pursuant to an adjudication. If an order of an agency
does not involve an adjudication, there is no right to appeal. The question then turns upon
whether the OEC’s referral to the appropriate prosecutor 1s an adjudication.

Propositicn of Law No. 11 : When the Ohio Elections Commission reviews a

complaint for a violation of law and refers the complaint to the appropriate prosccutor for

further proceedings, that act is exccutive in nature and not subject to judicial review,

The Ohio Elections Commission has exclusive original jurisdiction over certain campaign

law violations under Ohio Revised Code §3517,151. Certain non-criminal violations of



campaign finance law may also violate other criminal statutes. For example, it 1s a violation of
campaign {inance law to file a false campaign finance report, subject to a fine. The false
campaign finance report may also be a misdemeanor violation of the falsification statute,

The Ohio Elections Commission may impose a fine for a violation of a law under its
jurisdiction, or it may refer the matter to a prosecutor for consideration of charges. A referral to
a prosecutor has no ctfect whatsoever -- a prosecutor may file a charge, scek and indictment, or
do nothing at all. When it makes a referral, the Commission 1s essentially acting only as a
gatekeeper. A prosecution cannot be conumenced by merely filing a complaint with the court,
rather, there must first be a preliminary determination by the Ohio Elections Comnmssion as to
whether a violation has occurred, The reason for this is accurately stated in Dewine v. Ohio
Ilections Commission, 61 Ohio App.2d 25 (1978),

The purpose of this provision 18 to prevent the promiscuous filing of criminal
charges in court during the heat of a political campaign, requiring instead that a
preliminary determination be made by the Ohio Elections Commission prior to
the commencement of any prosecution.
While the statutory scheme creating the Ohio Llections Commission was altered after the
Dewine decision, the Tenth District Court of Appeals applied it in Billis v, Ohio Elections
Commission, 146 Ohio App.3d 360 (2001), holding, “The general Tack of any appeal from
commission decisions makes sense because, by and large, the commission acts in an

investigatory capacity, much like a prosccutor or grand jury.”

Appeals arc heard only on final, appealable orders. This sound public policy prevents
multiple “bites at the apple” and promotes judicial efficiency. The policy includes an appeal
taken under Ohio Revised Code §119.12 — the route taken here.  Freeman v, Ohio Dept. of

Human Services (1 0 District Court of Appeals, unreported) WL 183538 (1994.)
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An adjudication is a determination of the rights, duties, privileges, bencfits, or legal
relationships of a specified person. ORC 119.01. A referral to an appropriate prosecutor does
not determine the duties, privileges, benefits, or legal relationships of a specified person.
Likewise there is no right, substantial or otherwise, to avoid a prosecutor’s consideration of
criminal charges. Al the vast panoply of rights appurtenant to the American criminal justice
system remains in place to protect the party referred.

The referral is analogous to a “right to sue” letter from the Ohio Civil Rights
Commission. This Court held that such a letter is not a final appealable order, reasoning:

“ % No such {inality exists with respect to the EEOC's determination of

reasonable cause. Standing alone, it is lifeless, and can fix no obligation nor

imposc any liability on the plamtifl. It is mercly preparatory to further

proccedings. 1 and when the EEOC or the charging party files suit in district

courl, the issuc of discrimination will come to life, and the plaintiff will have the

opportunity to refute the charges, * * *

Ohio Historical Society v. State Employment Relaiions Board
(1990) 48 Ohto 5t. 3d 45, at 47.

The reasoning is perfectly applicable to the situation at hand. The referral fixes no

obligation, nor does it impose any liability.



CONCLUSION

For the reasons discussed above, this case involves matters of public and great general
interest. The Appellant requests that this Court grant jurisdiction and hear this case so that the

important issues presented in this casc can be reviewed on the merits.

Respectfully submitted,
DAVID A. YOST,
SPECIAL.
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Cant, Cadilee Co. (1884), 14 Chio Stod 84, 67, Sewe v. Ohle Velwihary Med. 80,
(1687), 37 Ohlo fAppdd 192, 187, % reviewing the second of the admindstratie
prorsedings, the coust iz confined o the reoord as certifisd o 1 by the agency.” RG
T84

JOEEY Within those parametas, the commor pless couls fudgmant psans af
st wo lssues, nflelly, the courd lBoked & moond to review betauss the elesions
sovunisaion falled o csrfy The moond (o B common pless Colit, 8% requled undar R.C.
118,12, Secondly, becauss the oot buked any moond o the elscione commnission,
the eourd could not koow wial was it e elecions commission's moord snd whether
s Senant of the uneesn recond Indicates B conmmivalon lesued & Bl onden

&, Elegtions Gomnmssion's Dutv o Sendify the Recor

W% Pursusnt o RO 116,12, adiinisbalive agencles have the esponstblity to

furnish the record of appesied adminisintvs proveedings fo the comon pleas court for

it review, lndeed, the Ohle Suprarms Cowd hae cbearved that B.O. 11812 sets forth
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“siringens requirament® for e tansmittal of sdministative soords. Aviovr v, Olilo Falwl,
Servs, Comm, {1988), 24 Ghle SL3d 1853, 158, Spaclfiesly, RO, 11812 provides, In
partinern pert thet *gwjxm i ity days alfoer nevalpt of nofioe of appest from an arder ey
v i wihich & hesring fs required @ ¥ 7 fhe sgency shall prepars and certify o te cour &
corpists recond of the oroceedings In e caee.” Should the ageney fall o corply within
s time sllowsd” such Tallurs, "upeon eeotion, fshell cause the cour t erder o tinding in
fawor of the pany sdversaly affecind.” The satule, howevar, provides "laldditorat Sme *

* vy be grantad by the court, not to excsed Bhirty devs, whan 1 s shown that the agency
o rranls substantiel effont 1o compiv.” 1.

{3145 Applying R.C. $19.92, the Suprews Lowd of Ohio in Adow aolad he court
oisviously “held, und affils] fodey, et Teihere an sppedd from an oder of an
administretive sgency hes been duly mads fo the Sommon Plees Coud’ ¥ pursuant o
G, 119,12, "the agency has not preparad snd carified o the cout & complels record of
ther proceedings within twenty Tnow S0y deys sfter & recalpt of he notios of appesl,” and
“he cowst hos grandsd the sgency no addifons! frne o Jdo so, e oot must, upon
wigtion of the appeliant, erder a finding in favor of the appeliant and fender e ludgment for
e eppellant. Malash v, Siale (1964, 177 Ollo 8t 85, wikbus, Ses diso Stete ok rel
Crockell, v. Robinsen (1851, 87 Ohlo S1.2d 9837 . et 155, (Parmilel cistions omited.)

{4118 The genangl nule of Siabest and s progeny s absolute an sdminsirative
sgenoys falure o cortity o the ounmnoan pleas oot 8 complets recory of sppesies
adminisirative procssdings within the RO, 11972 Sme il regultes the common plows

e, wpon molion, 1o enter o Anding I favor of and & Judgment for the appalland. Bee
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Lams v, Dagt. of Commerps [1576), 43 Ohle 124 188, 155 fetating "RE. a2
miarinies & fnding for the perly "advereely affeched by en agenay's tallure oty 2
seirplen eeond’ withln the presetbed Hmne™), Cronkedf ot 388 (ialing “{ihe bngusge of
the stebute i clear: I the agency lotally] fils to comply, then the court must enter &
$inding I Yavor of fhe perty advaresly aifecded), Saros, supra (deternining agmmcy's total
Faliite o covilfy recond in tmely miesmer e recuives by KRG, 118,12 placed mandstory
sty on cowt to arder Rudpenert Ry sppalisnd).

6y Whars, by contrest, sn adminieintive agensy Hnaly sevified o the court of
sovninon pess the recond of s sdministretive srocsedings bul vith an unintentional aror
or orlesion in an otherwise oomplats recard, this party appeaiing e adminlstretive sction
ursuang o FLG. 499,92 le mot endilag to @ judgroent in tils or her Sy abeant & showing
of prejudios. drow; Loms, ot sylisbues. Sey dso Stele ex el Williees Ford Sales, e, v,
Oonngr (19953, 72 Ohlo SL3d 117, 194, Puew fough the Suprems Cowrt of Ohlo so
modiied ks Matest holding b Aow, The oot nonelhsioss declarsd thet "eluch ain
exsapiion doas not vitate the basls pramiss of G, 11992 wheve o action has been
ke b0 cordly an sdmirstrative record.” Eopheeis sic.} Asdow e 158,

Hrn Here, the ecord of the common pless oot hdicates the electons
suTniseion recaived nolios on July 13, 2009 of sppeilsnis’ acrinkinative sppeal o e
cormmion pleas court in il meter. Contrry to RO, 19812 mendals, the eksclione
corsmission did not comply with the RO, 919,12 reauirements fo ceritfy the record. The
slechions commisslon did not fle te meoel and diy ned sesk an extension of e o

comply with LG, 118.12% cevificalion requirement. Moreuver, nothing n fhe somimon
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pless Court's recond suglests the slacions sormmizslon mude any ot o comgly, much
famg & “pubstantial affot to comply” LG, 191992 (euthoridng an axtension "when # i

shown ha the sgency has made substarisl effor (o comply™.

Winether Crdey ja Flnel and Ao

MEEr ke g cowrt, the slocions eoreresion speake Swough Bs vacorl. Shanioms
v. tnd Commn. of Clio (18383, 134 Ohlp St 488, 457, Slabe ex el Cole v, L
(1850}, 89 Chip App.Sy 484, 487, Ses alpe Sisle ox il Hanksy v roberts {1888, 17
Chie SL34 1 (holding the decision of an adminishetive sgency misst be joumeiized In the
wiritten minutes of mesiing af which declsion wes rendeed), MoKaenzle v, Ollo Stele
Fgeing Comm, (19688), § Ohio SL2d 720 (dederninky Se commissinn can comply with

RG 11990 ¢ ton retulrennent by providing cenifed coples, such as @ cariified

copy of commission’s minules which soneiifts e Ane! onder, retier el the oigheal
dosumants conteined I the edwindrtive recond). Ses alte REC 119.09 and Ghlo
AdmCode 3517111 ard 3817512 (eopldng » siowographle mscord of ail slectdons
sonieslon proceadings, snd e joumalizdion of oopmmisslon decisieng by enitiers erbry
e e rainutes of comanlsston hearings).

48y A mvlesw of e woord of sdminisbralive procsedings is esseniial b the
sifegrity of judickal review of an admideivelive aclion. i iy come, fw comimon pleps
oot could not detamaling proparty whether the elections commission’s “declion” wes e
finsl appeniable order and, I furm, whether the couwt had fusdicion fo hear e
administative appeal. The compon pleas sourt cked such abilty because te cowd had

g glininlslative moord of the procesdings, o jownelibed enby of the slestions
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compmisstons duclon, and no offwr agensy mebsdsls thel may be melewent o

densrmining whether the elactions commission leeued & nal onder for R.G. 11892 nevlaw

iy fhe sommes olesy court. The sbsenoe of an sdminisbative record made the ooials

{2 i e fined snalyels, She commmen piees courd arsd In diamissing appeliants’
scminislrative sppeal o e courd for ek of o Sl appeatebls ander wivire the slections
corimission coympiataly defuuled on B responalailly veder BE. 11892 b tosely cerbly
By the coun & complabs recond of e proseedigs from which B cout could detenmine
whether %o okeclions commisslon fssued » il oder in this case. Appellents'
assigrimsnte of @ror sre sustained o the subent indiceded,

W, Appeitanits’ Motion & Dlemiss

fasy Appellanis Fed 8 metion reoguestiyg et s cour reverse the decislon of
the cloctlons cammission o remend this mether o e commen pless cout will
nstrctions thet § dismise the eledions commission's dedsion besoauss the slections
siwarission falied to fie the adininisirative racond s this cass.

142 Sppelianis did not e sueh @ motion with e common pheas cott, ag RO,
119,42 coremplates, Med appalants done o, e cowl would nave baen reqidied W
arent & Crocket at 385 detarminiag o court b wsguined 1 anfer @ Sadivg snd udgroant
foor e appsliant when S sdniristetive sgency whotly falle e fe & recovd In sosordencs
with thee thme Bnks of FLG, T19.12) Sinfw v Uept. of Agifouftune (Mar, 6, 1888}, 10 Dlst.
Mo, D8APEDE1238 (eclding appeliant s anlilied to fudgmert urder RO, 19842 whene

agency certiffed record o Be sourd 31 Jdevs sher nutes of sppsall. The common pleas
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s, however, Is the sppresriste fonan fo entedsin sppelianis’ motion. Actordingly, we
g Hee motion s not vel ripe in s coud n favor of peaniiting the cominon pless cour
Hret Yo aeldhoss it

23 Heving sustalned sopellanty’ assigoments of enor o the extent indleated,

wie reverse the judgment of the commmon pless oowd and renand s cause with

atractions to the cummon phess cows (1) fo detamine appelianes motion for judgment fn

thaslr forsoy due i the elpctlons cammission’s tallire t cartly the record It ascordance

with RO, 19992, and (2) b oonsider any other beuse amangiing from e osourts
determination of that motlon.

Motfon denisg;

Juckgrment roversed and causs

vernareon wilth ingtruatons.

EROVR and MeBRETH, JJ., conour,

X
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1 THE OOILIRT OF APPEALS OF QG

Wy -:30‘ W m“_‘_ =y
TENTH APPELLATE DISTRICT

B imann Siwanm et al.,
Appelinne-Anpaliants, 7
e, OBAP-792
. : G0, W, DREAT-LT-B04)
Oy Bheotions Cormmission &, {REGULAR CALENDAR)

Apnoliess-Snnaiioes.

UGN ERTRY

Eor the reasans slated It e deceion of tis cowt rendered hersin on Apsl 8,
209D, snel having susiained appelianty’ sesigrmenis of emor o the axdent ndicated, it e
e fudgment and order of this court that e judgment of the Frankin County Connt of
Conmon Pleas i rovansad, and this causs i remended to fhal couwt with hstuctions (1)
tw deternine appeliarty’ molion for judgneent e dnelr fevor due o the slections
sormprissions feliue to celiy the meord In sccondance with RO, 1832, and {d) ©
corsiger any other lseues emvanating from fhe courl's defermineton of hat raedion. Costs

assassed o appelisss.

RECPANT, BROWHN & MoGRATHL JJ.
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