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Relators, by and through counsel, respectfally inove this Court to order Stantec

Consulting Corporation ("Stantec"), to show cause why it should not be held in contempt for

failing to obey this Court's subpoena, issued pursuant to Rule 45 of the Ohio Rules of Civil

Procedure, ordering a corporate representative to attend a deposition and produce docurnents

prior to the deposition. Relators further request that this Court order Stantec to produce

documents responsive to the subpoena and listed in the attached privilege log - but wrongfully

withheld under the guise of attorney client privilege and work product - at a time atid place

chosen by Relators, and to reimburse Relators the expenses incurred as a result ol' Stantec's

failure to comply with this Court's subpoena. Alternatively, Relators move this Court to order

Stantec to produce the responsive docuinents to this Court for an in cainera inspecfion. Because

the June 1, 2010 deadline for the submission of evidence is quickly approaching, Relators also

request that should this Court order Stantec to produce certain documents and when those

documents prove to be relevant to the credibility of Respondents' expert, that Relators be granted

leave to supplement Relators' Presentation of Bvidence.

The grounds for this motion are more particularly set 1'orth in the Memorandum in

Support subniitted herewith.

2



Respectfglly subrnitted,
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

Respondents are at it again. They did not want Relators to have the opportunity to submit

rebuttal evidence to the flawed expert repoiTs of Respondents' experts. This Court denied that

obfuscation. Respondents did not want Relators to have the opportunity to submit evidence of

the flooding of their property in March, 2010 by the actions of Respondents. "I'his Court denied

that obfuscation attempt as well. Now in concert with its testiPying experts, Respondents are at

it again trying to hide what must be information materially damaging to its position in this

action. Thus, despite the fast-approaching deadline for the submission of evidence, Relators

have no choice but to seek this Court's assistance in obtaining the compliance of Stantec

Consulting Corporation ("Stantec") with a valid subpoena served upon Stantec by Relators.

Specifically, Stantec has failed to produce certain docunients and communicatioarrs

responsive to the subpoena, claiming, via Respondents' counsel, the Ohio Attorney General's

Of6ce, that the items are protected from disclosure under several theories including the attorney-

client privilege, work product doctrine, and the consulting expert exception. Stantec and

Respondents have wrongfully refused disclosure of such docwnents because: 1) Rule 26(B)(5)

provides for the disclosure of all materials given to and reviewed by a testifying expert, including

trial preparation materials, opinion worlc product, and privileged materials; and 2) Stantec and

Respondents have failed to identify a clear line of demarcation between Stantec's purported roles

as consulting expert verses testifying expert. Accordingly, this Court should order Stantec to

produce documents responsive. to the subpoena and listed in the attached privilege log with great

haste, and to reimburse Relators the expenses incurred as a result of Stantec's failure to coniply

with this Court's subpoena.
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II. STATEMENT OF FACTS

On Apri123, 2010, by personal service, Relators served a subpoena upon Stantec. See

Notice of Filing Subpoena to Stantec Consulting Corporation at 4, attached as Ex. 1. That

subpoena commanded Stantec to presetlt a corporate representative for deposition on Apri129,

2010 at 12:00 p.m. and produce documents at or before the deposition. Id at Ex. A.

Stantec did not object to the subpoena, and on Apri129, 2010, Stantec presented

corporate representative Tadd Henson for deposition. During Mr. Henson's deposition, it

quickly becarne apparent that despite the Relators' clear requests for the production of certain

documents set forth in the subpoena, Stantec and Mr. Henson did not produce several categories

of responsive documents. Counsel for Relators reiterated Relators' requests for certain

documents during the deposition. See, e.g., Dep. of Tadd Henson at 21:13-23:5; 95:9-96:10,

attached as Ex. 2.

In follow-up, on May 3, 2010, counsel for Relators again asked counsel for Respondents

to produce five categories of documents which Stantec failed to produce in response to the

subpoena: 1) all agreements between ODNR and Stantec identified in the privilege log emailed

by Jennifer Croskey to counsel for Relators on February 9, 2010, and any supplements to those

agreements; 2) Stantec's invoices; 3) Stantec's emails with Dr. Philip DcGroot andlor

Hydrosphere Engineering; 4) Stantec modeling/mapping of the July 2003 flooding with the old

spiliway in place; and 5) copies of any reports of Dr. Pressley Campbell in Mr. Henson's files.

Correspondence dated May 3, 2010, attached as Lx. 3-A to Aff. of'I'homas H. Fusonie.i

Counsel for Rclators reminded counsel for Respondents that all of these documents were

responsive to the subpoena served on Sta.ntec on Apri123, 2010, and that Stantec did not object

The Affidavit oPThomas I-I. Fusonie is attaclied hereto as Ex. 3.
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to that subpoena. Id. Counsel for Relators' demanded production of all responsive documents

by May 7, 2010. Id.

On May 7, 2010, counsel for Respondents infoilned counsel for Relators that

Hydrosphere would be unable to comply with the document request by the May 7th deadline, but

stated that they were "working" on a response. Correspondence dated May 7, 2010, attached as

Ex. 3-B.

A week later, on May 14, 2010, counsel for Respondents informed counsel for Relators

that responsive documents would be produced "early" the following week, but asserted that

certain documents would not be produced on the basis of work product despite the fact that Mr.

Henson was a"testifyiiig expert." Correspondence dated May 14, 2010, attached as Ex. 3-C at 5.

Counsel also refused Relators' request to remove the redaction fron-i the supplemental agreement

between ODNR and Stantee on the basis that the redacted portion was protected work-product

material. Id. While counsel acknowledged that Mr. Henson testified about the scope of his

work, counsel for Respondents claimed that he "only testified generally about the scope of

Stantec's work . . . " and tlius did not waive the privilege. Id.

That same day, counsel for Relators asked counsel for Respondents to provide authority

to support Respondent's position that it could redact the portion of the suppleniental agreement

that describes the scope of Stantec's work when Stantec prepared a report and an affidavit

pursuant to the suppleniental agreement. Correspondence dated May 14, 2010, attached as Ex.

3-C at 4-5. Relators noted that this position was contrary to ODNR's stance in ODNR v.

Baucher (Mercer County C.C.P Case No. 08-CIV-250), ODNR v. Linn (Mercer County C.C.P

Case No. 08-CIV-251), ODNR v. Minch (Mercer County C.C.P Case No. 08-CIV-252), ODNR

v. Post (Mercer County C.C.P Case No. 08-CIV-253), and ODNR v. Zumberge (Mercer County
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C.C.P Case No. 08-CIV-254), all cases pending before the Mercer Cowity Court of Common

Pleas, and all cases in which ODNR produced its contracts with its expert in uiiredacted form.

Id. Relators reminded Respondents that its position was contrary to its decision to not object

when Relators asked Mr. Henson during the deposition to describe the scope of Stantec's work

for ODNR in this action. Id. Relators demanded that Respondents produce authority to support

its stance by the end of the day on May 18, 2010, and that in the absence of such authority,

Relators would be forced to seek the assistance of this Court. Id.

On May 18, 2010, counsel for Respondeuts produced a few documents responsive to the

subpoena, but withheld numerous emails on the basis of attorney-client privilege and/or attorney

work-product. Correspondence dated May 18, 2010, attached as Bx. 3-C, p. 2-3. Respondcnts

also refused to remove the redaction of the supplemental agreement that describes the scope of

Stantec's work, on the basis of attorney work product. Id.

That same day, colmsel for Relators responded, again reiterating their positions that

Respondents' decision to witliliold communications between Mr. IIenson and Respondents on

the basis of attorney work product or attomey/client privilege and Respondents' decision to

withhold an unredacted version of the Stantee Supplemental Agreenrent, despite no objection by

Stantee to the subpoena, lacked merit. Correspondence dated May 18, 2010, attached as Ex. 3-C,

p. 1-2. In a last-ditch effort to avoid involving the Court, Relators gave Stantec until the end of

business on May 19, 2010 to produce the communications and unredacted Supplemental

Agreenient. Id.

On May 19, 2010, cormsel for Respondents responded that they would not be producing

an unredacted version of Respondents' Supplemental Agreement with Stantec and would not be

producing communications responsive to Relators' valid subpoena. Correspondence dated May
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19, 2010, attached as Ex. 3-C, p. 1. Respondents refused to provide certain emails and

docuinents purportedly on the basis that Mr. Henson did not rely on these documents in forming

his opinion. Id. In that same correspondence, Respondents also elaiined that Stantec was a

consulting expert, that as such the communications between Stantec and Respondents were

protected by the attorney-client privilege and work product doctrine, and tlrus for this additional

reason Stantec would not be producing the responsive documents. Id..

True to Respondents' word, Stante failed to produce the requested docunients by the end

of business on May 19, 2010. Respondents also never provided Relators with any authority to

support the nondisclosure of such documents.

III. LAW AND ARGUMRNT

A. Ohio Civil Rule 45 Requires A Third Party To Comply With A Subpoena In
The Absence Of A Proper Objection, Motion To Quash Or Other Adequate

Excuse.

A party to a civil action may subpoena a third party to "produce documents, electronically

stored information, or tangible things at a ... deposition." See Ohio Civ. R. 45(A)(1)(b)(ii). The

subpoenaed party may object to or move to quash the subpoena pursuant to Ohio Civ. R.

45(C)(2)(b). Otherwise, unless the subpoenaed party has an "adequate excuse," failure to obey

the subpoena may be deemed contempt of court. See Ohio Civ. R. 45(E).

Stantec has refused to comply with Relators' subpoena, yet lias not objected to or moved

to quash the subpoena. Nor has Stantec's counsel or counsel for Respondents provided any

authority to support Stantec's failure to produce the requested documents. Because Stantee has

failed to object to or otherwise move to quash the subpoena, Stantec should be ordered to

immediately produce the documents identified in the subpoena.
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B. All Materials Reviewed By Stantec, Including Stantec's Agreement With
Respondents And All Communications With Respondents Are Discoverable.

Stantec camiot withhold from discovery its agreement witli Respondents or the

communications it had with Respondents on the basis of attorney work product, attorney/client

privilege, or dual status as a "consulting" expert.

l. Anything received, reviewed, read, or authored by Stantec, before or in
connection with the formin off its opinion, must be disclosed.

Ohio Rule of' Civil Procedure 26(B)(5) provides for the disclosure, if requested bythe

opposing party, of all material given to and reviewed by a testifying expert, including trial

preparation materials, opinion work product, and privileged materials. Ohio Rule of Civil

Procedure 26(B)(5)(b) provides in pertinent part:

[A] party by means of iuterrogatories may require any other party
(i) to identify each person whom the other party expects to call as
au expeit witness at trial, and (ii) to state the subject matter on
which the expert is expected to testify. Thereafter, any party may
discover from the exnert or the other party facts known or opinions
held by the expert which are relevant to the stated subject matter.
Discovery of the expert's opinions and the grounds therefor is
restricted to those previously given to the other party or those to be
given on direct examination at trial.

Ohio R. Civ. P. 26(B)(5)(b) (emphasis added). While the Ohio Rules of Civil Procedure also

provide protection from discovery for work product materials, see Ohio R. Civ. P. 26(B)(3), the

rule explicitly states that this protection is "[s]ubject to the provisions of subdivision (B)(5) ...."

'1'hough Ohio case law inteipreting the relationship between these two provisions is yet to be

developed, case law interpreting analogous rules from other states as well as case law

interpreting the Federal Rtiles of Civil Procedure require the conclusion that because the rules

permit a party to discover from the expcrt "facts known or opinions held" by the expert,
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including the "grounds therefor", a party is entitled to the discovery of all documents the expert

reviewed in forming its opinions.

In this regard, the manner in which Missouri courts have iuterpreted their Rules of Civil

Procedure, which are sirnilar to the Ohio Rules of Civil Procedure, is particularly instructive.

Like the Ohio Rules, while opinion work product is protected from discovery, it is subject to the

provisions regarding expert discovery. Coinpare Ohio R. Civ. P. 26(B)(3) and Ohio R. Civ. P.

26 (I3)(5) with Mo. R. Civ. P. 56.01(b)(3) and Mo. R. Civ. P. 56.01(b)(4). Like Ohio Rule

26(b)(5), Missouri Rule 56.01(b)(4) provides for discovery of "facts lcnown and opinion held" by

experts retained for litigation once they have been designated as trial witnesses. Edwards v. Mo.

State Bd of Chiropractic Examiners, 85 S.W.3d 10, 27 (Mo. Ct. App. W.D. 2002) ( citing State

ex rel. Tracy v. Dandurand, 30 S.W.3d 831, 834 (Mo. banc 2000)). Missouri courts have

interpreted these rules to "require an expert to produce at deposition the materials that the expert

has reviewed in order that the opposing attorney be able to intelligently cross-examine the expert

concerning what facts he used to formulate his opinion." Id. (citing Tracy, 30 S.W.3d at 835)

(quotation omitted). In other words, "Rule 56.01(b)(4) provides a`bright line' nile that all

material given to and reviewed by a testifying expert must, ifrequested, be disclosed[,]"

including "both trial preparation materials and opinion work produet." Id.

Likewise, the analogous Federal Rules have been interpreted as providing for a similar

bright line rule: a party is required to disclose "all data and information considered by testifying

experts, including that oflierwise privileged." Euclid Chem. Co. v. Vector Corrosion Tech., Inc.,

No. 1:05 CV 80, 2007 WL 1560277, at *3 (N.D. Ohio May 29, 2007) ( citing Reg'l Airpor•t Auth.

v. LFG, LLC, 460 F.3d 697, 715-16 (6th Cir. 2006)). Indeed, the overwhelming niajority of

courts follow this approaclr and mandate disclosure of all documents, including attorney work
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product, given to testifying experts. Reg'l Airport Autla., 460 F.Sd at 717 (noting that "the

`overwhelming majority' of courts . .. inandate[e] disclosure of all documents, including

attoniey opinion work product, given to testifying experts").

This duty to disclose "prevails with equal force over claiins of attorney-client, work

product, and common interest privilege." Id. (citing Bitler Inv. Venture II, LLC v. Marathon

Ashland Petroleum LLC, No. 1:04-CV-477, 2007 WL 465444, at *3 (N.D. Cnd. Feb. 7, 2007)).

Thus, "whetlier any privilege otherwise attaches to the doctinnents at issue makes no difference"

because the rule is clear: "[flf a testifying expert `considered' a document in forming his

opinion, then it must be produced." Id. "Considered" is broadly defined to include "as anything

received, reviewed, read, or authored by the expert, before or in connection with the forming of

his opinion, if the subject matter relates to the facts or opinions expressed." Id. at *4 (footnotes

omitted). "All ambiguities must be resolved in favor of discovery." Id.

For testifying experts, "[e]verything the expert so receives is discoverable, regardless of

privilege and regardless of whether the expert found the data or information helpful in forming

the opinion." Id. (citation omitted). See also In re Commercial Money Ctr_, Iric., Eguip. Lease

Litig., 248 F.R.D. 532, 537 (N.D. Ohio 2008) ("Materials reviewed or generated by an expert

must be disclosed, regardless of whether the expert actually relies on the material as a basis for

his or her opinions.") (quotation omitted). "If the expert maintains a file relating to his

engagement, everything in that file is discoverable." Id. "`Marching orders' from counsel are

discoverable" as well as are "[d]ata or infonnation received fi-om a non-testifying expert...

Id. (footnotes omitted).

The reasoning behind this approach is simple. "Once an expert sees information ... that

information becomes part of the expert's mental database, and the opposing party is entitled to
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test how, if at all, knowing that unformation may have inflnenced the expert's opinion." MVI3

Mortg. Corp. v. Fed. Deposit Ins. Corp., No. 2:08-cv-771, 2010 WL 582641, at *4 (S.D. Ohio

Feb. 11, 2010)

Under this bright line rule, Stantec cannot withhold an unredacted copy of the

Supplemental Agreement between Stantec and Respondents. According to the foregoing

authorities, and contrary to Respondents' position, the agreement is not protected worlc product.

Moreover, counsel for Relators specifically asked Mr. Henson regarding the scope of his work

that led to Mr. Henson's affidavit. Henson Dep. at 19:15-20:19. Indeed, Mr. Henson was asked

not only about his understanding of the scope of the potential project, but "ultimately, wbat was

the scope of the project" that led to his affidavit. Id. at 19:22-24. Respondents did not object to

that line of questioning. Id. at 19:22-20:19. Mr. Henson then answered that the scope of the

project was described in his report. Id. at 20;1-15. If the scope of the project is all within his

report as Mr. Henson testi6ed, Respondents and Stantec have no basis to withhold the portion of

the Supplemental Agreement that describes the scope of the work.

Likewise, as the foregoing authorities hold, communications between Stantec and

Respondents are not protected by any privilege. Whether Stantec or Mr. Henson relied on these

docunients and emails is irrelevant; once Stantec saw the materials and information it becaine

part of the expert's menta1 database. Under the bright line rule of Rule 26, these

communications and niaterials must be disclosed.

2. Stantec's role as a consulting expert does not save from discovery
Stantec's Supplemental Agreement with Respondents or its
communications with Respondents.

Similarly, communications between Stantec and Respondents are not protected from

discovery by Stantec's purported role as a"consulting" expert. When an expert serves as both a
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litigation consultant and a testifying witness, in many cases, "the party relinquishes the privilege

that would otherwise attach to the litigation consultant's work." In re Commercial Money Ctr.,

Inc., Equipment Lease Litig., 248 F.R.D. 532, 537 (N.D. Ohio 2008). In such eircumstances, "an

expert's proponent still may assert a privilege over such materials, but only over those materials

generated or considered uniquely in the expert's role as consultant." Id.

Relators do not bear the burden of establishing that the requested communications and

documents are related to the subject matter of Stantec's report and not to Stantee's role as a

consialtant. Rather, it is well-settled that the paity asserting a privilege bears the burden of

establishing it. Id. at 539 (citing In re Columbia/HCA Healthcare Corp. Billing Practices Litig.,

293 F.3d 289 (6th Cir. 2002)). Moreover, in light of the purpose behind Rule 26's "disclosure

requirement--to allow parties to reveal weaktiesses in expert testimony offered by an adversary,

the scope of the privilege must be narrowly construed against the expert's proponent." Id. at 538

(quotation oniitted).

While here Respondents argue that disclosure of documents reviewed by a consulting

expert is protected, the Ohio Attorney General took the opposite position in Wilson v. WilTzinson,

No. 2:04-cv-00918, (S.D. Ohio May 19, 2006), attached hereto as Ex. 4. In Wilson, the Attorney

General sought an order compelling the disclosure of certain documents by and compelling the

testimony on certain issues of plaintiff's expert. Id. at 1. Plaintiff claimed that plaintiff's expert

served a dual role: a consulting expert and testifying expert. Id. at 2. Plaintiff argued that its

expert's communications with counsel prior to June 2005 (i.e., the point at which plaintiff's

expet-t was retained as a testifying expert) constituted protected attorney work product, and that,

betore conducting the requested discovery, the Attorney General must establish exceptional

circunistances requiring the discovery of such inforination. Id. Plaintiff also argued that in any
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event, its litigation strategy or/and mental impressions were protected work product and not

discoverable. Id. at 2-3.

The Court rejected the plaintiff's arguinents and concluded that neitlier the "`exceptional

circnuistances' of Federal Rule of Civil Procedure 26(b)(4), nor the work product doctrine of

Federal Rule of Civil Procedure 26(b)(3) apply to a consulting expert who has been designated

as an expert witness, particularly where . . . his role as a consultant is closely intertwined with his

role aud opniions as a testifying expert." Id. at 9. The Court noted that "[t]hough it is

theoretically possible to distinguish between an expert testifying and consulting, in practice, the

delineation between those roles ... become[s] bhu-red" when an expert "review[s] documents in

his role as an expert that he previously had reviewed in his role as consultant [.]" Id. at 5 (citing

Schwab v. Philip Morris USA, Inc., No. No. No. 04-CV-1945, 2006 WL 721368, at *3 (E.D:N.Y.

March 20, 2006); B.C.F. Oil Ref., Inc. v. Consol. Edison Co., 171 F.R.D. 57, 61 (S.D.N.Y.

1997)). Additionally, "any ambiguity as to the role played by the expert when reviewing or

generating documents sholild be resolved in favor of flie party seeking discovery." Id. (quoting

B. C.E Oil Ref., 171 F.R.D. at 62). The Court reasoned that it was "irnpossible to clearly

delineate [the expert's] service as a consultant from his service as a[ testifying] expert witness"

and indeed "appear[ed] to have consulted with plaintiff's counsel on the very same issues for

which he has now been retained." Id. at 5.

Additionally, and consistent with the authorities discussed in § 111.B.1, the Court in Wilson

refused to limit the discovery to exclude counsel's niental impressions and trial strategy. Id. at 6.

The Court adopted the position that "any niaterial generated by the tsstifying expert in

comiection with the subject litigation" and "all communications by the expert to the attomeys

was discoverable." Id. at 6 (quotation omitted). See also id, at 7 ("Rule 26 ... require[es]
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disclosure of material `considered,"' and thus "allows discovery of all communications between

counsel and a retained testifying expert, even if those communieations contain the attorneys'

mental impressions or trial strategy or is otherwise protected by the work product privilege.")

Here, in light of the privilege log produced by Respondents, it is impossible to clearly

delineate Stantec's and Mr. Henson's service as a consultant from Mr. Henson's service as a

testifying expert witness. Respondents' simply described the purportedly protected documents

as "emails" and did not bother to identify which emails were exchanged with Mr. Ilenson in his

role as a consultant. See generally Respondents' Privilege Log, attached as Ex. 3-D. And

interestingly, the majority of these emails were exchanged near the time Mr. FIenson

executed his affidavit and near the time Mr. Henson was deposed. Id. Respondents redacted

the entire scope of work section of the agreement between Stantee and Respondents;

Respondents made no attempt to delineate Stantec's work as a consultant verses its work as a

testifying expert. Supplemental Agreement No. 12 at 2 attached as Ex. 3-E. Likewise, Stantec's

invoices make no effort to distinguish between work done on a consulting basis verses work

done as a testifying witness. Stantee Invoices, attached as Ex. 3-F. Indeed, the individual time

sheets reveal the work was directed at the preparation of its report and modeling. All the facts

indicate that Stantee's and Mr. I-Ienson's role as a consultant is closely intertwined with his role

and opinions as a testifying expert." As such, Respondents have relinquished the privilege that

would otherwise attach to the litigation consultant's work, and thus, these communications must

be produced.

Further, it is obvious that Stantec and Respondents are desperate to hide inforniation

materially damaging to Respondents' position in this action. Nothing illustrates Respondent's

desperation more than Respondents' redaction of the entire scope of services in the Supplenzental
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Agreement - even though the scope clearly covers Stantec's services as a testifying expert.

Supplemental Agreement No. 12 at 2, attached as Ex. 3-E.

C. Stantee Should Be Held In Contempt And Ordered To Pay Relators

Attorneys' Fees Incurred As A Result Of Its Failure To Comply With The

Subpoena.

Ohio Rule of Civil Procedure 45(E) provides that "failure by any person without adequate

excuse to obey a subpoena seived upon that person may be deemed a contempt of the court."

Ohio Civ. R. 45(E). Moreover, a "subpoenaed person or that person's attorney who frivolously

resists discovery under this rule may be required by the court to pay the reasonable expenses,

including reasonable attomey's fees, of the party seeknig the discovery." Id. Stantec has

repeatedly disregarded the subpoena issued under the authority of this Court and adopted

positions contrary to the law (and contrary to the position adopted by Respondents in related

litigation). Its actions constitute willful impediment to Relators' efforts to obtain fiill and

coniplete expert discovery. As a result, Relators have incurred othervvise unneeessary attorneys'

fees to obtain the subpoenaed documents.

Therefore, Relators moves this Court for an Order requiring Stantee to answer and show

cause why it should not be held in contempt of this Court and, upon a faihire to show cause, to

ad.judge it in contempt of this Court for having disregarded the subpoena. Relators further move

this Court to order that Stantee relieve itself of contempt by paying Relators' reasonable

attorneys' fees incurred as a result of its failure to comply with the subpoena.

IV. CONCLUSION

For the reasons set forth above, Relators respectfully request that this Court order Stantee

to show cause why it should not be held in contempt for failing to obey this Court's subpoena.

Relators further move this Court to order Stantec to produce the requested documents a time and
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place specified by Relators, and to pay Relators' attorneys' fees incurred as a result of its failure

to comply witls the subpoena. Alternatively, Relators move this Court to order Stantec to produce

the responsive documents to this Court for an in camera inspection. Last, because the June 1,

2010 deadline for the submission of evidence is quickly approaching, Relators also request that

should this Court order Stantec to produce certain documents and those docurnents prove to be

relevant to the credibility of Respondents' expert, that Relators be granted leave to supplement

Relators' Presentation of Evidence.

Respectfully submitted,

/
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Biu e L.Ingrai (0018008)
(Counsel ofRecorri)
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Martha C. Brewer (0083788)
Vorys, Sater, Seyinour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the
following, via U.S. Mail postage prepaid, this 24th day of May, 2010:

William J. Cole
Mindy Worly
Jennifer S.M. Croskcy
Assistant Attorneys General
30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T. Vitale
Daniel J. Martin
Rachel H. Stelzer
Assistant Attorneys General
Environtnental Enforcement Section
2045 Morse Road # D-2
Columbus, Ohio 43229

Attorneys for Respondents

The undersigned hereby certifies that a ttue copy of the foregoing was served upon the
following, via overnight delivery, postage prepaid, this 24th day of May, 2010:

Stantec Consulting Corporatiott
1500 Lake Shore Drive, Suite 100
Columbus,Ohio 43204

Kris i Kress Wilhel y
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TO STANTEC CONSULTING CORPORATION

Bruce L. Ingram (0018008)
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Joseph R. Miller (0068463)
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the

following, via electronic mail and U.S. Mail postage prepaid, this 2Lo`^day of April, 2010:

William J. Cole
Mindy Worly
Jennifer S.M. Croskey
Assistant Attorneys General
30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T. Vitale
Daniel J. Martin
Rachel H. Stelzer
Assistant Attomeys General
Environmental Enforcement Section
2045 Morse Road # D-2
Columbus, Ohio 43229

Attorneys for Respondents
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IN THE SUPREME COURT OF OHIO, 65. S. FRONT STREF,T, COLUMBUS, OHIO 43215

[ [ [ [ [ CrvIL caSE SusrOENA [ [ [ [ [
STATE OF OHIO EX REL. WAYNE T. DONER, ET AL.,

Case No. 2009-1292

-Vs-

Relators,

SEAN D. LOGAN, DIRECTOR OHIO DEPARTMENT OF
NATURAL RF.SOiJRCES, ET AL.,

Respondents.

TO: Stantec Consulting Corporation
1500 Lake Shore Drive, Suite 100
Columbus, Ohio 43204

FOR CLERK USE ONLY:

Receipr#___

(cost) (deposit)

CLERK
FR. CO. SHERIFF'
FOREIGN SHER7FF

YOU A.RE I3EREBY COMMANDED TO:

X ATTEND AND GIVE TESTIMONY AT A(TRL4L) (HEARING) ( DEPOSITION) ON THE DA'i'E, TIME AND

AT THE PLACE SPECIFIED BELOW.

X_ __ ATTEND AND PRODUCE (DOCIIMENTS) (TANGIBLE THINGS) AT A (TRIAL) (I-IEARING)

(DF,POSITION) ON THE DATE, TIME AND AT THE PLACE SPECIFIED BELOW.

_ PRODUCE, AND PERMIT INSPECTION AND COPYING, ON TI-IE DATE AND AT THE TTME AND PLACE
SPECIFIED BELOW, OF ANY DESIGNATED DOCUMENTS THAT ARE iN YOUR POSSESSION, CUSTODY
OR CONTROL.

PRODUCE AND PERMIT INSPECTION AND COPYING, TESTING OR SAMPLING, ON THE DATE AND AT
'I'HE TIME AND PLACE SPECIFIED BFLOW, OF ANY TANGIBLF, THiNGS THAT ARE IN YOUR
POSSESSION, CUSTODY OR CONTROL.

PERMIT ENTRY UPON THE FOLLOWING DESCRIBED LAND OR OTHER PROPERTY, FOR THE
PURPOSES DESCRIBED IN CIV. R. 34(A)(3), ON THE DATE AND AT THE TIME SPECIFIED BELOW.
DESCRIPTION OF LAND OR OTHER PREMISES :

Day Thursday DATE April 29, 2010 TIME 12:00 p.m.

PLACE Vorys Sater Seymour and Pease LLP, 52 E. Gay Street, Columbus Ohio 43215

DESCRIPTION OF ITEMS TO BE PRODUCED: Sep Exhibit A attached.

THE STATE OF OHIO
Franklin County, ss:
TotheSheriffof N/A
YOU ARE HFREBY COMMANDED'I'O SlTifPOENA THE ABOVE NAMED PERSON.
WITNESS MY HAND AND SEAL OF SAID COURT THIS 30th DAY OF DECEMBER, 2009.
KRISTINA D. FROST, CLERK OF TIIEi.S'U^PnR^,E.M^E ^CiÔURT ^OF OHIOy

BY: S]GNATxU O ATTORNt' p EOR RELATORS

REQUESTTNG PARTY INFORMATION

NAME: Martha C. Brewer
Attomey for Rela[ors

ATTORNEY CODE 00837e8 TELEPHONE NUMBER:

County, Ohio Greetings :

(614) 464-5626



CASE NO. 2009-1292
Civil rule 45(c) protection of persons subiect to subooenas

(1) A PARTY OR AN ATTORNEY RESPONSIBLE FOR THE ISSUANCE AND SERVICE OF A SUBPOENA SHALL TAKE REASONABLE STEPS TO
AVOID IMPOSING UNDUE BURDEN OR EXPENSE ON A PERSON SUBJECT TO THAT SUBPOENA.
(2) (a) A PERSON COMMANDED TO PRODUCE AND PERMIT INSPECTION AND COPYING OR DESIGNATED BOOKS, PAPERS, DOCUMENTS,
OR TANGIBLE THINGS, OR INSPECTION OF PREMISES, NEED NOT APPEAR IN PERSON AT THE PLACE OF PRODUCTION OR INSPECTION
UNLESS COMMANDED TO APPEAR FOR DEPOSITION, HEARING, OR TRIAL.
(b) SUBJECT TO DIVISION (D)(2) OF THIS RULE, A PERSON COMMANDED TO PRODUCE AND PERMIT INSPECTION AND COPYING MAY,
WITHIN FOURTEEN DAYS AFTER SERVICE OF THE SUBPOENA OR BEFORE THE TIME SPECIFIED FOR COMPLIANCE IF SUCH TIME IS LESS
'rHAN FOURTEEN DAYS AFTER SERVICE, SERVE UPON THE PARTY OR ATTORNEY DESIGNATED IN THE SUBPOENA WRITTEN
OBJECTIONS TO INSPECTION AND COPYING OR ANY OR ALL OF THE DESIGNATED MATERIALS OR OF THE PREMISES. IF OBJECTION IS
MADE, THE PARTY SERVING THE SUBPOENA SHALL NOT BE ENTITLED TO INSPECT AND COPY THE MATERIALS OR INSPECT THE
PREMISES EXCEPT PURSUANT TO AN ORDER OF THE COURT BY WHICH THE SUBPOENA WAS ISSUED. IF OBJECTION HAS BEEN MADE,
THE PARTY SERVING THE SUBPOENA, UPON NOTICE TO THE PERSON COMMANDED TO PRODUCE, MAY MOVE AT ANYTIME FOR AN
ORDER TO COMPEL THE PRODUCTION. AN ORDER TO COMPEL PRODUCTION SHALL PROTECT ANY PERSON WHOSE IS NOT A PARTY
OR AN OFFICER OF A PARTY FROM.SIGNIFICANT EXPENSE RESULTING FROM THE INSPECTION AND COPYING COMMANDED.
(3) ON TIMELY MOTION, THE COURT FROM WHICH THE SUBPOENA WAS ISSUED SHALL QUASH OR MODIFY THE SUBPOENA, OR ORDER
APPEARANCE OR PRODUCTION ONLY UNDER SPECIFIED CONDITIONS, IF THE SUBPOENA DOES ANY OF THE FOLLOWING:
(a) FAILS TO ALLOW REASONABLE TIME TO COMPLY;
(b) REQUIRES DISCLOSURE OF PRIVILEGED OR OTHERWISE PROTECTED MATTER AND NO EXCEPTION OR WAIVER APPLIES;
(c) REQUIRES DISCLOSURE OF AN UNRE'fAINED EXPERTS OPINION OR INFORMATION NOT DESCRIBING SPECIFICG EVENTS OR
OCCURRENCES IN DISPUTE AND RESULTING FROM THE EXPERTS DUTY MADE NOT AT THE REQUEST OF ANY PARTY;
(d) SUBJECTS A PERSON TO UNDUE BURDEN.
(4) BEFORE FILING A MOTION PURSUANTTO DIVISION (C)(3)(d) OF TIiIS RULE, A PERSON RESISTING DISCOVERY UNDER THIS RULE SHALL
ATTFMPT TO RFSOLVE ANY CLAIM OF UNDUE BURDEN THROUGH DISCUSSIONS WITH THE ISSUING ATTORNEY. A MOTION FILED
PURSUANT TO DIVISION (C)(3)(d) OF THIS RULE SHALL BE SUPPOI2 fED BY AN AFFIDAVIT OR THE SUBPOENAED PERSON OR A CERTIFICATE
OF THAT PERSON'S ATTORNEY OF THE EFFORTS MADE TO RESOLVE ANY CLAIM OF UNDUE BURDEN.
(5) IN CASES UNDER DIVISION (C)(3)(c) OR (C)(3)(d) OF THIS RULE, THE COURT SHALL QUASH OR MODIFY TFIE SUBPOENA UNLESS THE
PARTY IN WHOSE BEHALF THE SUBPOENA IS ISSUED SHOWS A SUBSTANTIAL NEED FOR THE TESTIMONY OR MATERIAL THAT CANNOT BE
OTHERWISE MET WITHOUT UNDUE HARDSHIP AND ASSURES THAT THE PERSON TO WHOM THE SUBPOENA IS ADDRESSED WILL BE
REASONABLY COMPENSATED.

Civ, R. 45(D) Duties in responding to subpoena
(1) A PERSON RESPONDING TO A SUBPOENA TO PRODUCE DOCUMENTS SHALL PRODUCE THEM AS THEY ARE KEPT IN THE USUAL
COURSE OF BUSINESS OR SHALL ORGANIZE AND LABEL THEM TO CORRESPOND WITH THE CATEGORIES IN THE DEMAND. A PERSON
PRODUCING DOCUMENT PURSUANT TO A SUBPOENA FOR THEM SHALL PERMIT THEIR INSPECTION AND COPYING BY ALL PARTIES
PRESENT AT THE TIME AND PLACE SET IN THE SUBPOENA FOR IN5PECTION AND COPYING.
(2) WHEN INFORMATION SUBJECT TO A SUBPOENA IS WITHHELD ON A CLAIM THAT IT IS PRIVILEGED OR SUBJECT TO PROTECTION
AS TRIAL PREPARATION MATERIALS, THE CLAIM SHALL BE MADE EXPRESSLY AND SHALL BE SUPPORTED BY A DESCRIPTION OF THE
NATURE OF THE DOCUMENTS, COMMUNICATIONS, OR THINGS NOT PRODUCED THAT IS SUFFICIENT TO ENABLE THE DEMANDING PARTY
TO CONSENT THE CLAIM.

Civ. R. 45(E) Sanctions
FAILURE BY ANY PERSON WITHOUT ADEQUATE EXCUSE TO OBEY A SUBPOENA SERVED UPON THAT PERSON MAY BE DEEMED A
CONTEMPT OF THE COURT FROM WHICH THE SUBPOENA ISSUE. A SUBPOENAED PERSON OR THAl' PERSON'S ATTORNEY FRIVOLOUSLY
RESISTING DISCOVERY UNDER THIS RULE MAY BE REQUIRED BY THE COURT TO PAY REASONABLE EXPENSES, INCLUDING REASONABLE
ATTORNEY'S FEES, OF'rHE PARTY SEEKING ThIE DISCOVERY. THE COURT FROM WHICH A SUBPOENA WAS ISSUED MAY IMPOSE UPON A
PARTY OR ATTORNEY IN BREACH OF DUTY IMPOSED BY DIVISION (C)(1) OF THIS RULE AN APPROPRIATE SANCTION, WHICH MAY fNCLUDE,
BUT IS NOT LIMITED TO, LOST EARNINGS AND REASONABLE ATTORNEY'S FEES.
®..e.eeu.neees.m...s.w..........a.............a.........s..............F.v..........i......

* * * * RETURN OF SERVICE * * * *

I RECEIVEO THIS SUBPOENA ON - Pfvv^ ^ a%^J y-20 t O AND SERVED THE PARTY NAMED ON THE REVERSE HERFOF

I WAS UNABLE TO COMPLETE SERVICE FOR THE FOLLOWING REASON:

Sherifl's Fees
(Signature of Serving Party)

Service
Mileage Circle One: Deputy Sheriff Attorne
Copy Process Server epu y Clerk
Total Other



EXHIBIT A

DOCUMENTS TO BE PRODUCED AND TESTIMONY TO BE GIVEN

Relators Wayne T. Doner, et al. ("Relators") hereby requests that a corporate
representative of Stantec Consulting Corporation ("Stantec"), chosen by Stantec to testify as to
matters known or available to Stantec. In addition, Stantec shall produce the following
documents to counsel for Relators at or before Stantec's deposition on April 29, at 12:00 p.m.
and offer testimony on the following areas during that deposition.

Definitions

I. "Documents" means all writings and things of any iiature whatsoever,
including originals and all non-identical copies and drafts thereof, in your possession, custody or
control, regardless of where located, and includes, but is not limited to, contracts, agreements,
memoranda, notes, correspondence, letters, electronic mail, telegrams, teletypes, telecopies,
transmissions, messages (including, but not limited to, records, reports or memoranda of
telephone calls and conversations), reports, studies, summaries, analyses, minutes, diaries,
calendars, manuals, brocliures, statenents, books of account, ledgers, statistical, accounting and
financial statements, forecasts, work papers, notebooks, data sheets, computer-stored information
which can be retrieved or placed into reasonably usable form, written cominunications and
written evidence of oral communications, and any other "document" from which information can
be obtained or translated, if necessary, by you through detection devices into reasonably usable
f'orm. In all cases where originals and/or non-identical copies are not available, "documents"
also means identical copies of original documents and copies of non-identical copies.

2. A document "relating to", "related to", or that "relates to" a given subject
matter means a docunient or communieation that constitutes, embodies, comprises, reflects,
identifies, states, refers to, deals with, eomrnents on, responds to, describes, analyzes, contains
information concerning, or is in any way pertinent to that subject matter.

3. "1'he tenn "you" or "your" means Stantec Consulting Corporation, and any
other companies or entities with which you are associated and/or affiliated, and any employees,
agents, representatives, attorneys, accountants, and any other persons or entities representing you
and/or directly or indirectly employed by or connected with you.

4. "Respondent" means and refers to the Respondent in this action, the Oluo
Department of Natural Resources, and includes any employee, agent, contractor, subcontractor,
representative, surveyor, or attorney or other person acting on behalf of the Ohio Departanent of
Natural Resources in this action.

5. "Lawsuit" means the case entitled State of Ohio Ex Rel. Wavne T. Doner,
et al. v. Sean D. Logan, Director Ohio Departrnent of Natural Resources, et al., Case No. 2009-
1292, currently peuding in the Supreme Court of Ohio, and any of the claims, factual allegations,
or legal conclusions asserted therein.



6. "Hydrosphere" means Hydrosphere Engineering and any of its employees,
including, but not limited to, Philip H. De Groot.

7. "Person" or "persons" includes natural persons, departments or agencies,
corporations, companies, firms, partnerships, associations, joint ventures, or any other type or
form of legal or governmental entity, whether formal or informal.

Instructions

1. If you contend that the contents of a writing herein requested to be
produced for inspection and copying are protected from disclosure by virtue of a privilege, it is
requested that you nevertheless provide the following with respect to each such writing:

a. A description of the type of each such writing (e.g. letter,
memoranda, etc.);

b. The date of each such writing;

c. The author of each such writing;

d. The person to whom such writing was directed;

e. The person who received a copy of each such writing; and

f. The general subject matter of each such writing.

2. With respect to each writing which you claim is protected from disclosure
by virtue of a privilege, as provided for in the foregoing instruction, it is requested that you
provide as part of such description thereof:

a. Each privilege whereby you contend the contents of such writing
are protected from disclosure; and

b. Each and every fact upon which you rely to support such claim of
privilege.

Docunients Re uq ested

1. All documents that reflect, refer, or relate in any way to the Lawsuit.

2. All documents that reflect, refer, or relate in any way to hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from ianuary 1,

1997 to the present.

3. In addition to those documents responsive to the foregoing requests, all
reports, draft reports, draft documents of any kind, files or notes of any kind, andlor review
documents of any kind that in any way reflect, refer, or relate to the Lawsuit or any hydrology or

2



hydraulics review and analysis you have performed or rendered to Respondent from January 1,

1997 to the present.

4. In addition to those documents responsive to the foregoing requests, all
notes, correspondence, email, or other documents that reflect, refer, or relate in any way to
communications between you and Respondent (including, but not limited to, counsel for
Respondent) related to the Lawsuit or any hydrology or hydraulics review and analysis you have
performed or rendered to Respondent from January 1, 1997 to the present.

5. In addition to those documents responsive to the foregoing requests, all
documents given to Respondent (including, but not limited to, counsel for Respondent) by you or
received by you from Respondent (including, but not limited to, counsel for Respondent) that
reflect, refer, or relate in any way to communications between you and Respondent (including,
but not limited to, counsel for Respondent) related to the Lawsuit or any hydrology or hydraulics
review and analysis you have performed or rendered to Respondent from January 1, 1997 to the

present.

6. All documents that reflect, refer, or relate in any way to any contracts or

agreements between you and Respondent related in any way to the Lawsuit or any hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,

1997 to the present.

7. All docunients that reflect your curriculuni vitae, resume, professional or

educational experience, credentials, qualifications, and/or identify or describe ar y and all
instances and matters in which you have previously served or currently serve as an expei-t witness,
including any and all instances and matters in which you have served or currently serve as an

expert witriess for Respondent.

Areas of Testimony for Deposition

1. Testimony regarding the search for and the content of the doeunients
produced in response to Documents Requested Nos. I through 7.

2. The affidavit of Tadd I-Ianson, dated March 1, 2010.

3. The repoit entitled `vGrand Lake-Saint Marys and Beaver-Creek
Hydrologic and Iiydraulic Analysis," dated March 1, 2010.

4. The report entitled, "Grand Lake Saint Marys and Beaver Creek
Hydrologic and I-Iydraulic Analysis - Discussion of Results and other Analysis," dated March 1,

2010.

5. Communications between Stantec and ODNR and/or the Ohio Attorney

General's Office.

6. Communications between Stantec and Hydrosphere Engineering and/or

Philip H. De Groot.

3

4123/2010 8280893



Tadd Henson
April 29, 2010

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,

SEAN D. LOGAN,
DIRECTOR, OHIO DEPARTMENT
OF NATURAL RESOURCES, ET
AL.,

Taken at the offices of
VORYS, SATER, SEYMOUR & PEASE, LLP

52 East Gay Street
columbus, Ohio 43216-1008

on April 29, 2010, at 2:35 p.m.

Reported by: Sara S. Clark, RPR/CRR/CCP/CBC

- = 0= -

Professional Reporters, Inc. (614)460.5000 or (800)229.0675
www.priohio.com



Page 18

1 David Moore?
2 A. Yes.
3 Q. And what did Brian Ringley tell you?
4 A. To the best of my recollection, they
5 wanted a meeting the following day to discuss
6 the project.
7 Q. And what was the project as far as you
8 understood it at that time?
9 A. At that time, we didn't know.

10 Q. And did you meet the next day?
11 A. I believe it was the next day or shortly
12 thereafter.
13 Q. Do you remember who you met with?
14 A. Dave Moore. Mark Ogden might have been
15 there. As best I can recall, Dave Moore,
16 possibly Mark Ogden, and there were two
17 Assistant AGs that worked for ODNR. Rachel, 1
18 remember, and then Ray Studer, I believe.
19 Q. Rachel Stelzer and Ray Studer?
20 A. I believe that's correct.
21 Q. And did they explain at all the issues
22 involved in the project?
23 A. Yes.
24 Q. What did they tell you?

Page 19

1 MS. WORLY: Objection to the extent that
2 it calls for attorney work product, that would
3 be especially Corps work product, I think would
4 be privileged information.
5 MR. FUSONIE: Well, I think I'm entitled
6 to understand from him at least his
7 understanding as to the scope of his project in
8 which he then submitted an affidavit and report.
9 MS. WORLY: And I think he can tell you

10 his understanding. But I think it -- I don't --
11 I'm instructing him not to repeat specifically
12 what was told to you by either attorney.
13 MR. FUSONIE: Fair enough.
14 BY MR. FUSONIE:
15 Q. What was your understanding from that
16 meeting as to the scope of the potential
17 project?
18 A. There was the desire to perform
19 hydrologic and hydraulic calculations for the
20 Grand Lake St. Mary's and the reach of Beaver
21 Creek and Wabash River to the state line.
22 Q. And ultimately, what was the scope of
23 the project that led to the -- your affidavit in
24 this lawsuit?

6 (Pages 18 to 21)

Tadd Henson
April 29, 2010

Page 20 y

1 A. I believe it's described in the report.
2 Q. Okay. I want your answer to my question
3 as you sit here today.
4 A. Can we open up the report and I can read
5 it to you?
6 Q. Sure. Just so the record's ciear,
7 Mr. Henson is opening a binder that he has come
8 here with, which is the -- is that the technical
9 report?

10 A. This is.
11 It was to perform hydrologic and
12 hydraulic analysis for the reach -- for the
13 Grand Lake St. Mary's, the spillway, and the
14 reach of Beaver Creek and Wabash River to the
15 state line.
16 Q. Okay. Did they also ask you to -- was
17 part of your project also to review work done by
18 Dr. Campbell?
19 A. Yes.
20 Q. And were you provided any documents to
21 review prepared by Dr. Campbell?
22 A. Yes.
23 Q. And do you have any knowledge as to
24 whether -- what documents were you provided to

1 review?
2 A. I believe there were several reports
3 from some previous litigation.
4 Q. Are you -- do you have any knowledge as
5 to whether you were provided the full reports
6 from those litigations or not?
7 MS. WORLY: Objection. Do you want to
8 clarify what you mean by "full reports"?
9 Q. Mr. Henson, you have not come here today

10 with any reports of Dr. Campbell that are in
11 your files, have you?
12 A. No.
13 Q. Do you have reports of Dr. Campbell in
14 your files?
15 A. Yes.
16 MR. FUSONIE: I would ask for a copy of
17 those.
18 Q. Just so the record's clear, you also
19 have a written contract with ODNR, don't you, or
20 Stantec does?
21 A. Yes.
22 Q. And you have not come here today with a
23 copy of that contract?
24 A. No.

Professional Reporters, Inc. (614)460.5000 or (800)229.0675
www.priohio.com



Tadd Henson
April 29, 2010
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1 David Moore?
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6 the project.
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2 it calls for attorney work product, that would
3 be especially Corps work product, I think would
4 be privileged information.
5 MR. FUSONIE: Well, I think I'm entitled
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7 understanding as to the scope of his project in
8 which he then submitted an affidavit and report.
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10 his understanding. But I think it -- I don't --
11 I'm instructing him not to repeat specifically
12 what was told to you by either attorney.
13 MR. FUSONIE: Fair enough.
14 BY MR. FUSONIE:
15 Q. What was your understanding from that
16 meeting as to the scope of the potential
17 project?
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6 (Pages 18 to 21)
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1 A. I believe it's described in the report.
2 Q. Okay. I want your answer to my question
3 as you sit here today.
4 A. Can we open up the report and I can read
5 it to you?
6 Q. Sure. Just so the record's clear,
7 Mr. Henson is opening a binder that he has come
8 here with, which is the -- is that the technical
9 report?

10 A. This is.
11 It was to perform hydrologic and
12 hydraulic analysis for the reach -- for the
13 Grand Lake St. Mary's, the spillway, and the
14 reach of Beaver Creek and Wabash River to the
15 state line.
16 Q. Okay. Did they also ask you to -- was
17 part of your project also to review work done by
18 Dr. Campbell?
19 A. Yes.
20 Q. And were you provided any documents to
21 review prepared by Dr. Campbell?
22 A. Yes.
23 Q. And do you have any knowledge as to
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Page 21

1 review?
2 A. I believe there were several reports
3 from some previous litigation.
4 Q. Are you -- do you have any knowledge as
5 to whether you were provided the full reports
6 from those litigations or not?
7 MS. WORLY: Objection. Do you want to

clarify what you mean by "full reports"?
Q. Mr. Henson, you have not come here today

with any reports of Dr. Campbell that are in
your files, have you?

A. No.
Q. Do you have reports of Dr. Campbell in

your files?
A. Yes.

MR. FUSONIE: I would ask for a copy of
those.

Q. Just so the record's clear, you also
have a written contract with ODNR, don't you, or
Stantec does?

A. Yes.
Q. And you have not come here today with a

copy of that contract?
A. No.

Professional Reporters, Inc. (614)460.5000 or (800)229.0675
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Tadd Henson
April 29, 2010

Page 22 Page 24

1 Q. Are there any supplements to that 1 Q. Were you -- I want to turn -- at the
2 contract? 2 back of Exhibit D, there's a Tab B. Do you see
3 A. I am not involved in the contracting, 3 that?
4 but to the best of my knowledge, yes, there 4 A. Yes.
5 were. 5 Q. And then it's stated on the next page,
6 Q. And you haven't come here as the Stantec 6 Appendix B, lake elevation data.
7 representative today with any of those? 7 A. Yes.
8 A. Correct. 8 Q. Were you ever provided Appendix B?
9 Q. Has Stantec invoiced either ODNR or the 9 A. Yes.

10 Attorney General's office for any of its work 10 Q. When were you provided Appendix B?
11 performed? 11 A. Again, I do not recall the exact date.
12 A. Yes. 12 I do recall that Rachel Stelzer brought over a
13 Q. And you haven't come here today with any 13 copy of a CD that had Appendix B on it to our
14 of those invoices, have you? 14 office.
15 A. No. 15 Q. And do you know if she did that before
16 MR. FUSONIE: I'd ask for a copy of 16 you signed your affidavit on March 1, 2009?
17 those supplements and a copy of the invoices. 17 A. Yes.
18 MS. WORLY: Can I ask that you send us 18 MS. WORLY: Off the record.
19 an e-mail with regard to specifically those 19 MR. FUSONIE: Sure.
20 documents that you want from us that you've not 20 (Discussion held off the record.)
21 yet received? 21 MR. FUSONIE: We have his report on a
22 MR. FUSONIE: Sure. I would state that 22 disk, which I'm trying to figure out the best
23 he was served -- Mr. Henson specifically was 23 way to introduce it into the record. He's come
24 served with a subpoena for documents to be 24 here with binders, which will be a lot easier to

Page 23 Page 25

1 produced today last Friday that would have 1 use, of the report, during the deposition. The
2 covered those documents that are now -- the 2 disk is right -- I have a copy of it, March 1,
3 contract, supplemental agreements, invoices, and 3 2010. Can I introduce -- I'll introduce this as
4 he hasn't come here today with them. But I will 4 his report, but use the binders to mostly ask
5 confirm my request again in an e-mail. 5 him questions.
6 MS. WORLY: Thank you. 6 MS. WORLY: Why don't you ask on the
7 MR. COLE: Can we just go off the record 7 record -- we're off the record right now?
8 for a second? 8 MR. FUSONIE: We're on the record. But
9 MR. FUSONIE: Sure. 9 the issue is that to open this up for me to

10 (Discussion held off the record.) 10 confirm that this is his March 1, 2010 report is
11 BY MR. FUSONIE: 11 going to be difficult and may crash our computer
12 Q. Mr. Henson, I'm going to show you what 12 because of the mapping that's on this disk.
13 has been previously marked as Relators' 13 MS. WORLY: Why don't you just ask him
14 Deposition Exhibit D, which I will represent to 14 to make a representation that they are both the
15 you is a report by Dr. Campbell for the Case 15 same.
16 Leasing property that is an addendum dated 16 MR. FUSONIE: I don't know how he can do
17 November, 2006, which includes a number of 17 that. We can stipulate to --
18 attachments to it. 18 MS. WORLY: Is that what --
19 A. Uh-huh. 19 MR. FUSONIE: I will represent that this
20 Q. Have you seen this document before? 20 is a copy of what you provided to us on March
21 A. Yes. 21 1st, 2010.
22 Q. And when did you first see the document? 22 MR. COLE: Didn't I drop off one that
23 A. I don't recall the exact date. Sometime 23 was supposed to be more user friendly? It was
24 after October, 2009. 24 the same thin .

7 (Pages 22 to 25)
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1 A. He attended a meeting at our office. 1 1 A. I believe it was some information about
2 don't remember the exact date. 2 the modeling that we had done.
3 Q. Do you remember what month? 3 Q. Do you have a copy of that e-mail?
4 A. I really do not remember the month. I 4 A. Not with me.
5 believe it was this year. 5 Q. But you have it at your office at
6 Q. Was it before you signed your affidavit? 6 Stantec?
7 A. Yes. 7 A. Yes.
8 Q. Was it before you finalized your 8 MR. FUSONIE: I'd request that I get a
9 hydrology and hydraulic reports that you 9 copy of that e-mail. i'II include that as pait

10 attached to your March 1st affidavit? 10 of my e-mail summary.
11 A. Yes. 11 Q. Do you recall any other documents he
12 Q. Who else was present at that meeting? 12 provided you?
13 A. There were several Assistant Attorney 13 A. Not that he provided me.
14 Generals. We've had, I believe, both Mindy 14 Q. Did you provide him with any documents?
15 Worly, Bill Cole. I do not recall if Jenny 15 A. I forwarded him some affidavits of some
16 Croskey was at that one. Myself, Jay Dorsey. 16 of the respondents (sic) that talked about the
17 Phil De Groot. I don't recall if Dave Moore 17 March flood event.
18 attended that one. 18 Q. March of this year?
19 Q. Can you tell my what was discussed 19 A. Yes.
20 during that meeting. 20 MR. FUSONIE: I'd ask for a copy of that
21 MS. WORLY: Objection. To the extent 21 e-mail.
22 that you're asking him to recall information or 22 Q. Why did you forward him a copy of those
23 conversations or discussions that would be 23 affidavits?
24 protected by attorney work product, I would 24 A. I thought it might be useful to him.

Page 95 Page 97

1 instruct him not to answer. 1 Q. Did you obtain those from the Attorney
2 Q. What did Dr. De Groot tell you? 2 General's office?
3 A. We generally discussed the work that 3 A. Yes.
4 we've been working on. We looked at some 4 MR. COLE: I think he meant to say
5 mapping. 5 relators rather than respondents.
6 Q. What mapping did you look at? 6 MR. FUSONIE: Yeah.
7 A. I believe it was the mapping that was 7 Q. Have you -- do you recall any photos or
8 included in the report. 8 videos attached to those affidavits?
9 Q. Were any of the maps included in the 9 A. Yes.

10 report modified based on discussions with Dr. De 10 Q. Have you reviewed any of those photos or
11 Groot? 11 videos?
12 A. I don't recall any discussions with him 12 A. Not all of them, but some of them, yes.
13 that directly modified those maps. 13 Q. Okay. Mr. Henson, I'm going to show you
14 Q. Did he make any suggestions about the 14 what's been previously marked as Exhibit E. I
15 modeling used in your report? 15 know that this is a document you saw during
16 A. He did provide some information. Not at 16 Dr. Campbell's deposition yesterday, but prior
17 that meeting. 17 to that, did you -- had vou seen this docriment?
18 Q. He provided information to you at 18 A. Yes, I've seen this or some version of
19 another meeting? 19 this.
20 A. No. 20 Q. Did you help prepare this document?
21 Q. By e-mail? 21 A. No.
22 A. Yes. 22 Q. Do you have an understanding as to why
23 Q. What information did he provide you by 23 it was prepared?
24 e-mail? 24 A. I believe the intention was to show the

25 (Pages 94 to 97)
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1 to explain why it is. 1
2 MR. COLE: The objecti6n's on the
3 record. 2
4 MR. FUSONIE: Yes, it is. 3

5 Q. So what you're saying is that the
46 testimony of the landowners in this case as to 5

7 increased flooding wasn't important to you? 6
8 A. No, I did not say that. 7
9 Q. You just skimmed it? Isn't that what 8

10 you just said? You just read through them very 9
11 quickly is what you testified, correct? 10
12 A. Correct. 11

1213 MR. FUSONIE: Okay. That's all I have.
1314 Thank you. 14

15 I know you're going to advise him on 15
16 whether to read or not. While we're on the 16
17 record, I know we talked about for these 17
18 transcripts, they would be done within seven 18
19 days, the ones from yesterday, and then that the 19
20 deponent would read them within seven days. 20

21 Just so we have that, as welf, for these -- 1
2122 forgot to do it for Dr. De Groot, but can we 2223 agree for this deposition and Dr. De Groot, it 23

24 is a similar condition? 24
Page 115

1 MS. WORLY: Yes. 1
22 MR. COLE: We will agree, possibly with

3 the -- if we get it in on late Friday but 3,
4

4 whenever we get it, whether we get it five, 10
55 days, the witness is -- the deponents will take

6 no more than seven days to review and submit any 6

7 errata. 7
8 MR. FUSONIE: Okay, Thanks.

8
9 MS. WORLY: You have the right to read

910 and review and correct your deposition
11 transcript. And I would suggest -- I can't tell 10

1112 you what to do, but I generally think that's a
13 good idea. It's up to you to make the decision. 12

14 THE WITNESS: I would like to. 13

15 MS. WORLY: We call it read,
14

16 THE WITNESS: I would like to read.
17 -=0=- 15

1b
18 Thereupon, the testimony of April 29,

1719 2010, was concluded at 5:53 p.m.
20 -=0=- 18

1921
22 20

21
23 22

23241 24
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*Attach to the deposition of TADD HENSON, P.E.
DONER, ET AL. V. ODNR, ET AL.
Case No. 2009-1292
STATE OF OHIO

SS:
COUNTY OF

I, TADD HENSON, P.E., do hereby
certify that I have read the foregoing
transcript of my deposition given on April 29,
2010; that together with the correction page
attached hereto noting changes in form or
substance, if any, it is true and correct.

I do hereby certify that the foregoing
transcript of TADD HENSON, P.E. was submitted
for reading and signing; that after it was
stated to the undersigned notary public that the
deponent read and examined the deposition, the
deponent signed the same in my presence on 8
this day of 2010.

NOTARY PUBLIC
My commission expires:

Page 117
CERTIFICATE

STATE OF OHIO
SS:

COUNTYOFFRANKLIN:
I, Sara S. Clark, RPRICRRJCCPlCBC, a

Notary Public in and for the State of Ohio, duly
commissioned and qualiFled, do hereby certify
that the within-named TADD HENSON, P.E. was
first duly swom to testify to the truth, the
whole truth, and nothing but the truth in the
cause aforesaid; that the testimony then given
was reduced to stenotypy in the presence of said
vritness, aftenvardstranscribed;thatthe
foregoing is a true and correct transcript of
the testimony; that this deposition was taken at
the time and place in the foregoing caption
specified.

I do further certify that I am not a
relative, employee orattorney of any of the
parties hereto; that I am not a relative or
employee of any attorney or counsel employed by
the parties hereto; that I am not financially
interested in the action; and further, I am not,
nor is the court reporting firm with which I am
affiliated, under contract as defined in Civii
Rule 28(0).

In witness whereof, I have hereunto
set my hand and affixed my seal of office at
Columbus, Ohio, on this day
of 2010.

Sara S. Clark, RPRlCRR/CCPtCBC
Notary Public, State of Ohio.

My commission expires: March 10, 2013
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1 *Attach to the deposition of TADD HENSON, P.E.

DONER, ET AL. V. ODNR, ET AL.

2 case No. 2009-1292

3 STATE OF OHIO

4 COUNTY OF \ ( ^ ^ `` ^

ss:

5 I, TADD HENSON, P.E., do hereby

6 certify that I have read the foregoing

7 transcript of my deposition given on April 29,

8 2010; that together with the correction page

9 attached hereto noting changes in form or

10 substance, if any, it is true and correct.

11

12 I do hereby certify that the foregoing

13 transcript of TADD HENSON, P.E. was submitted

14 for reading and signing; that after it was

15 stated to the undersigned notary public that the

16 deponent read and examined the deposition, the

17 deponent signed the same in my presence on.8

18 this [(-)' day of 2010.

19

20
21

22

23

24

My commission expires:
NOTARY<PU)PLIC

JULIE F. Kl.US11`
Notary Puhl(c, Slate of Ohio

t,1y CommiWon Ezpires 8-0017
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AFFIDAVIT OF THOMAS H. FUSONIE

STATE OF OH1O )
) ss:

COUNTY OF FRANKLIN )

My naine is 'I'homas H. Fusonie, I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

l. I am an associate attorney with the law firm of Voiys, Sater, Seymour and Pease

LLP, counsel for the Relators in this action.

2. Attached as Exhibit 3-A is a true and accurate copy of correspondence dated May

3, 2010, from Martha C. Brewer, counsel for Relators, to William J. Cole and Mindy Worly,

counsel for Respondents.

3. Attached as Exhibit 3-B is a true and accurate copy of correspondence dated May

7, 2010, from Jemiifer Croskey, counsel for Respondents, to Martha C. Brewer, counsel for

Relators.

4. Attached as Exhibit 3-C is a true and accurate copy of an email chain exchanged

between counsel for Respondents and counsel for Relators. Page 5 of Exhibit 3-C is a true and

accurate copy of correspondence dated May 14, 2010, from William J. Cole, counsel for

Respondents, to Thomas H. Fusonic, Bruce L. Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and

Martha C. Brewer, counsel for Relators.

5. Page 4-5 of Exhibit 3-C is a true and accurate copy of correspondence dated May

14, 2010, from Thomas H. Fusonic, counsel for Relators, to William J. Cole, Dale T. Vitale,

Mindy Worly, Jennifer Croskey, Rachel H. Stelzer, and Daniel J. Martin, counsel for

Respondents.



6. Page 2-3 of' Exhibit 3-C is s true and accurate copy of correspondence dated May

18, 2010, from William J. Cole, counsel for Respondents, to Thomas H. Fusonie, Bruce L.

Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and Martha C. Brewer, counsel for Relators.

7. Page 1-2 of Bxhibit 3-C is a true and accurate copy of correspondence dated May

18, 2010, from Thomas H. Fusonie, counsel for Relators, to Williatn J. Cole, counsel for

Respondents.

8. Page 1 of Exhibit 3-C is a true and accurate copy of correspondence dated May

19, 2010, from William J. Cole, counsel for Respondents, to'I'lzomas H. Fusonie, Bruce L.

Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and Martha C. Brewer, counsel for Relators.

9. Attached as Exhibit 3-D is a true and accurate copy of Respondents'

Supplemental Privilege Log, dated Apri127, 2010, produced by Respondents to Relators in this

action on May 18, 2010.

10. Attached as Exhibit 3-E is a true and accurate copy of a document titled

Supplemental Agreement No. 12 which was provided to me on May 10, 2010, by Respondents

purportedly on the behali' of Stantec Consulting Corporation.

11. Attached as Exhibit 3-F are true and accurate copies of Invoices from Stantee

Consulting Corporation which were provided to me by Respondents purportedly on the behalf of

Stantec Consulting Corporation.

FURTHER AFFIANT SAYETII NA

^omas II. Fusonie

Sworn to before me and subscribed in my presynce this9^ d y of May, 2010.
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Wilhelmy, Kristi K.

From: Brewer, Martha C.
Sent: Monday, May 03, 2010 8:32 AM
To: William J. Cole; Mindy Worly
Cc: Wilhelmy, Kristi K.; Fusonie, Thomas H.; Miller, Joseph R.; Ingram, Bruce L.
Subject: Doner, et al v. Logan, et al.

Mindy and Bill,

I confirm our request for the following documents from Stantec, as discussed during the April 29 deposition of Tadd
Henson:

1) All agreements with Stantec identified in the privilege log emailed by Ms. Croskey to us on February 9, and any

supplements to those agreements;
2) Stantec's invoices;
3) Stantec's emails with De Groot/Hydrosphere; and
4) Stantec modeling/mapping of the July, 2003 with the old spillway in place.

These documents fall squarely in the subpoena served on Stantec on April 23 and thus Mr. Henson had no excuse for
failing to produce them at his deposition. As such, we demand their production by May 7, 2010.

Thanks,
Martha



Brewer, Martha C.

From:
Sent:
To:
Cc:
Subject:

Martha,

Jennifer Croskey [Jennifer.Croskey@ohioattorneygeneral.gov]
Friday, May 07, 2010 4:19 PM
Brewer, Martha C.
William J. Cole; Mindy Worly; Dale T. Vitale; Daniel J. Martin; Rachel H. Stelzer
FW: Doner, et al v. Logan, et al.

In response to your correspondence below, we are still working on this response.

Jennifer S. M. Croskey
Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray
Phone 614.466.2980
Fax 866.803.9971
Email Jennifer.CroskeyaOhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor
Columbus, Ohio 43215
Oh ioAttorneyGenera I. gov
SpeakOutOhio.gov

From: William J. Cole
Sent: Friday, May 07, 2010 12:18 PM
To: Jennifer Croskey
Subject: FW: Doner, et al v. Logan, et al.

From: Brewer, Martha C. [mcbrewer@vorys.com]
Sent: Monday, May 03, 2010 8:31 AM
To: William J. Cole; Mindy Worly
Cc: Wilhelmy, Kristi K.; Fusonie, Thomas H.; Miller, Joseph R.; Ingram, Bruce L.
Subject: Doner, et al v. Logan, et al.

Mindy and Bill,

I confirm our request forthe following documents from Stantec, as discussed during the April 29 deposition of Tadd
Henson:

1) All agreements with Stantec identified in the privilege log emailed by Ms. Croskey to us on February 9, and any
supplements to those agreements;
2) Stantec's invoices;
3) Stantec's emails with De Groot/Hydrosphere; and
4) Stantec modeling/mapping of the July, 2003 with the old spillway in place.

These documents fall squarely in the subpoena served on Stantec on April 23 and thus Mr. Henson had no excuse for
failing to produce them at his deposition. As such, we demand their production by May 7, 2010.



Wilhelmy, Kristi K.

From: William J. Cole [william.cole@ohioattorneygeneral.gov]
Sent: Wednesday, May 19, 2010 4:04 PM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha

C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.
Attachments: DeGroot Contract.pdf; DeGroot Invoice.pdf; DeGroot Comments.pdf

Tom:

Items 1 and 4 were inadvertently omitted from yesterday's production. See attached. I lowever, the "scope of
work" part of the Dc Groot contract is partially redacted on the basis of attorney work product. Also attached is
item 3, which is also pattially redacted on the basis of attorney work product. We do not agree that you are entitled
to docuinents, emails, and othcr items that Stantec or Dr. De CTroot had but did not consider or rely upon in
forming their expert opinion. 1'herefore, we decline to provide you with items 2 and 5, since Dr. De Groot did not
rely on either in forming his cxpert opinion in this case. We also disagree that you are entitled to email that is
attorney-client privileged and/or protected attorney work product. The fact that Mr. Henson and Dr. De Groot are
not clients of the Attorncy General is immaterial, as both are consulting experts for the AG's Office and ODNR.

And we do not agree that either Mr. lietison or Dr. De Groot testified to any instructions regarding the work to be

per£ormed, beyond their general understanding. Accordingly, we must decline your demand to provide you wit4i

every document identified in the privilege log.

William J. Cole
Senior Assistant Attorney General
Ohio Attorney Genera.l Richard Cordray's Office

Executive Agencies Section
30 East Broad Street, 26th Floor

Columbus, Ohio 43215
614.466.2980 (phone), 866.354,4086 (fax)
william.cole ct^ohioattorneygeneral.gov

From: Fusonie, Thomas H. [mailto thfusonie@vorys.com]
Sent: Tuesday, May 18, 2010 5:25 PM
To: William ]. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

I received the Stantec and Dr. De Groot files. I've yet to have a chance to review the Stantec documents. As for Dr. De
Groot, I did not see the following requested documents:

1) copy of his contract;
2) copy of the Stantec preliminary report as he testified that he received;
3) his emails exchanged related to his expert testimony and review of Stantec work;
4) copy of his invoice;
5) the Stantec HEC-HMS & RAS CD he testified receiving

1



As such, Dr. De Groot has failed to comply with the subpoena. In a last effort to avoid invol uill give
Stantec one more day, until the end of business tomorrow to produce the unredacted Supplemental Agreement.

ODNR/Stantec's decision to withhold an unredacted version of the Stantec Supplemental Agreement despite no
objection by Stantec to the subpoena lacks merit. Ms. Worly did not object to the question about the scope of the
project that led to Mr. Henson's affidavit. ODNR misreads Mr. Henson's deposition. Mr. Henson was asked not only
about his understanding of the scope of the potential project, but'ultimately, what was the scope of the project" that
led to his affidavit. ODNR did not object to that line of questioning. Mr. Henson then answered that the scope of the
project was described in his report. If the scope of the project is all within his report as Mr. Henson testified, ODNR and
Stantec have no basis to withhold the portion of the Supplemental Agreement that describes the scope of the work.

As such, Stantec has not complied with the subpoena.

In a last effort to avoid involving the Court, we will give Stantec one more day, until the end of business tomorrow to

produce the unredacted Supplemental Agreement.

Finally, Stantec and De Groot cannot withhold communications they had with ODNR on the basis of attorney work
product or attorney/client. First, Stantec and Dr. De Groot are not clients of the Ohio Attorney General. Second,
Relators are entitled to discovery of all documents that Stantec and Dr. De Groot considered in forming their opinions.
We'll give Stantec and Dr. De Groot until the end of business tomorrow to produce every document identified in the

privilege log provided to us today.

Tom Fusonie

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]

Sent: Tuesday, May 18, 2010 3:44 PM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly

Subject: RE: Doner, et al. v. Logan, et al.

'fom:

Our joint-submission coordinator will be Beth P.cke.rsley, a patalegal in our Office. Ms. Wciss may contact her at
614-728-0467, or by cmail at beth.cckersle rL(^ohioattornevnenerIn addition to the Relator depositions, are
you agreeable to a joint submission of the supplemental affidavits of Relators who were not dcposed? If so, these
would also be conditioned upon Respoudents' right to object to any of them in whole ox in part. Considering the
vohime of jointly submitted material (affidavits, depositions, and exhibits), I still believe a joint request to reduce rhe
number of copies of joint submissions (perhaps to 5) to the court is appropeiate. If you agree, we should file such

a request soon.

Stantec and Dr. De Groot have supplied us with their files responsive to your subpoenas. Copies will be delivered
to your office today. Mucli of Stantec's production is on two DVDs, most ofwhich should be directly accessible by
office cossiputer. However, yon will need the appropriate HEC software to open the modcling files contzinied
witliin the Hartman Reports foldcx, and you will need GIS sofeware to open somc of the files in the OneRain Gage

Adjusted Radar folder.

We are withholding some emails that are attorney-client privileged and/or attorney work-product. A
privilege/work-product log will be included. 1'he email produced by Dr. De Gtoot was sent to me, which I
then forwarded to Maxy Ann Hunter (a legal secretaiy in our office) to copy. We did not witlihold documents, such
as a copy of the niandamus coniplaint and Relator affidavits, that are already in your possession. I fowever, we
stand by our redaction of the supplemental agreement that describes die scope of Stantec's work, on the basis of
attorney work product. We do not believe Mr. Henson testified to any specifics of the scope of work in his

2



deposition. In fact, Mr. Henson testified only to his general undetstanding after attomey Mindy Worly objected on

the basis of work prodnct (see page 19 of Henson's deposition).

William J. Cole
Sctuor Assistant Attorney General
Oluo Attorney General RichaLd Cordray's Office

Executive Agettcies Section
30 East Broad Strcet, 26th Floor
Colutnbus, Oltio 43215
614.466.2980 (phone), 866.354.4086 (fax)
william.cole@ohioattorneygeneral.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, May 17, 2010 7:29 PM
To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

We agree to submit jointly all depositions taken in this action and their exhibits.

Torn

From: William J. Cole [mailto.william.cole@ohioattorneygeneral.gov]
Sent: Monday, May 17, 2010 7:19 PM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Tom:

We will get you a name shortly, probably tomorrow. Are you agreeing to a joint submission of all depositions + exhibits?

Bill

From Fusonie, Thomas H. [thfusonie@vorys.com]
Sent: Monday, May 17, 2010 6:03 PM
To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Who will be coordinating the preparation of the joint submission from ODNR's end? I'd like to have our paralegal ori
the case, Courtney Weiss start working out the logistics of gathering and preparing the joint submission.

We do intend to submit additional affidavits. We can't answer when yet, as we're still waiting on Dr. De Groot's

compliance with the subpoena served on him.

Tom Fusonie
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From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Monday, May 17, 2010 11:58 AM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

'1'om:

We propose jointly submitting all (not just Relator) depositions kvith exhibits thereto, provided that Respondents
(and presumably, Relators) teserve the tight to object to any testimony and/or exhibit(s) thexein. We also support a

joint motion to reduce the number of submissions of any joint material.

Do you intend to subniit any more affidavits? If so, when niight we expect to receive a copy(s)?

From : Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, May 14, 2010 3:11 PM
To: William J. Cole; Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin
Cc: Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Subject: RE: Doner, et al. v. Logan, et al.

Ttiarck you for the ernail. As to the Relator Depositions, it is all or nothing. Either ODNR agrees to submit all of then
jointly or none of them. We need to know Monday, May 17, 2010, which depositions the State is interested iri
submitting jointly. Given the number of depositions that need copying and that the deadlirie for submitting evidence is
ttie day after Memorial Day, if we don't hear froni ODNR by the end of the day Monday, May 17, 2010, we're just going

to have to go ahead and copy and submit depositions separately.

We've already planned for having to submit ari origirial and 12 copies so we cannot agree to a joint rnotion to reduce
the number of copies of evidence. We might be able to agree to a joint inotion to submit a reduced number of any

joint submission of depositions.

On an agreed staternent of facts, we'll get back to you.

On the issues related to the experts, how is it that the State of Ohio believes it can withhold copies of documents f om
Dr. De Groot's files on the basis that we already have copies of ttie complaint and Itelator affidavits. Dr. De Groot was
served a valid subpoena for his files, which would include the complaint and Relator affidavits in his files. I-Ie did not
object to production of those documents. We're not aware of authority that a party can withhold a portion of an
expert's files because the other party already has a copy of some of the documents in the file. In fact, ODNR lias taken

the exact opposite approach in ODNR v. Baucher.

Likewise, Dr. De Groot did not object to producing documents in his file he did not rely on. Again, we're rrot aware of a
party refusing to turri over portior s of an expert's files because the expert did not rely on that portion in preparing his
affidavit or report. The abserrce of reliance on portions of an expert's files is certainly information likely to lead to the
discovery of admissible evidence. Again, ODNR took the opposite approach in ODNR v. Baucher, ODNR v. Linn, ODNR v.

Minch, ODNR v. Post and ODNR v. Zumberge.

Please acivise Dr. De Groot that if we do not receive a cornplete production of the requested documents by the end of
the day Tuesday, May 18, 201.0, we'll have to seek the Court's assistance.

4



On Stantec, ODNR takes the position'that despite having Stantec prepare a report and afiidavit pursuant to the
supplemental agreement, it can redact the portion of the supplemental agreement that describes the scope of 5tantec's
work. If you have authority to support ODNR's position, we'd appreciate it. Again, it is contrary to ODNR's stance in
ODNR v. Baucher and in ODNR v. Linn, ODNR v. Minch, ODNR v. Post, and ODNR V. Zumberge. All cases in which ODNR
produced its contracts with its expert in unredacted form. Finally, ODNR's position is contrary to its decision to not
object when Relators asked Mr. Henson in deposition to describe the scope of Stantec's work for ODNR in this action.
Unless we receive authority frorn ODNR to support its stance by the end of the day on May 18, 2010, we will be forced
to seek the Court's assistance. Please advise Stantec accordingly.

Tom

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Friday, May 14, 2010 10:34 AM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin
Subject: Doner, et al. v. Logan, et al.

Counsel:

Our side is tneeting on Monday to discuss which, if any, depositions that we are interested in submitting jointly, and
will get back to you. Whatever we decide, what are your thoughts regarding a joint motion to the court to reduce
the number of required copies of evidence? 'lhe rule is original + 12 copies, atid with what both sides have,
that will be no small effort or cost. We should also think about an agreed statement of facts. While we
obviously disagxee significantiy on key factual issues, there may be some facts we can agree upon which can make
things easier on us and the court.

In addition to what: Jennifer Croskey provided on Monday, we've rcceived docutnents/material responsive to your
subpoena to Philip De Groot, and will provide to you what is not protected work-product by early next week.
Wliile both Dr. De Groot and Mr. Henson are testifying experts, we do not agree that you are cntitled to rcqucsted
documents/material which they testified they did not rely upon al forming their expert opiuuons and reports. We
also objcct to producing documents/material already in your possession, such as copies of the complaint and
Relator affidavits. Finally, we do not agree to your request to remove the redaction from the supplemental
agreement witli Stantec, because the redacted portion is protected work-product material. Mr. Fletison only
testified generally about the scope of Stantec's work at GLSM during l-iis deposition.

William J. Cole
Senior Assistant Attorney General
Ohio Attorney Gea7eral Richard Cordray's Office
Executive Agencies Section
30 l?ast Broad Street, 26th Floor
Colurnbus, Oliio 43215
614.466.2980 (phone.), 866.354.4086 (fax)
williatn.cole@ohioattorneygcncral.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, May 10, 2010 4:23 PM
To: Jennifer Croskey; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale

5



Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: RE: Doner, et al. v. Logan, et al.

I was not aware of any prior understanding to submit depositions jointly. I had mentioned previously to Rachel about
splitting the cost of submitting the relator depositions, which then led to my below ernail. We are fine with submitting
all depositions jointly. Who should our paralegal contact to coordinate the joirrt submission.

Tom Fusonie

From: Jennifer Croskey [mailto:Jennifer.Croskey@ohioattorneygeneral.gov]
Sent: Monday, May 10, 2010 7:33 AM
To: Fusonie, Thomas H.; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale

Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: RE: Doner, et al. v. Logan, et al.

It was our understanding that all depositions would be submitted jointly. Are you now suggesting
that only these depositions be submitted jointly?
Jennifer S. M. Croskey
Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray
Phone 614.466.2980
Fax 866.803.9971
Email Jennifer.Croskey@OhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor
Columbus, Ohio 43215
OhioAttorneyGenerai.pov
Speak0ut0hio.aov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, May 03, 2010 1:55 PM
To: William J. Cole; Mindy Worly; Rachel H. Stelzer; Jennifer Croskey; Daniel J. Martin; Dale T. Vitale
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: Doner, et al. v. Logan, et al.

Counsel,

Are you planning on submitting the depositions from Relators, Mike Post and Mike Highley? If so, we think it would
make sense as a joint submission. That way each side could split the copying cost and avoid unnecessary duplication.

Could you please let me know this week?

Tom Fusonie
From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) proinoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) proinoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. ]:f you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender iinmediately.
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_

S^ g°a `^a
y

L c
o v

^ c
o v

L

c
o v

y

-C

Y

-Y ^

y

1.., c

y

-y c -^ c Y C$

y

'C

d 0 3a a
o
3

o._
3G

o d
3a

o v
3 0

o ^
30

_W
30

pl

30
d d W W W

>

^ N ^ N W^

>

W N N^

^.

N C^

;s o 0 0 o E E E
o 0 o E E E

C

a a a a¢
^^ ^

¢ a ¢ a ¢ Lo' a ¢a a a¢ a

c

a
y

d

_
E E E E E E E E

c

E E
C w w w u, w uw W w u.i

E ^ f ^ ^ ^ o ?s`

i n L n d n ^
N N m d (j^ 79 r f

^Q aO a0 m ti

5

o^ n^ , ofi g r °
q T m ^ .^• m m^` m O. "j

^
O 3 O 3

°
O 3'

^ca 33^ 33^ 33^° a x o

a w

^ °
[` ,^. ^ ,^, Q >

N

y>^ n
N^

v
C

= v
T

s
Ln

s
Vi

s^ = =

sw

"̂no..
t V NJ C

3^ o mN
N Nt N

^ N C K

m 'o w a°1 w 3 a v

'

p y n p

C Y ^

p

vw
C

C
p

N
C

N
Y

{^
'- p T C

N
C L C

F S v S
_

^

_

^Y f U n = 2 p S
0 0 0 0_ o 0 0 o p o

O p O O p O O ti ^-1
^
y

1'1
O

M
O

(^1
O

M
p O O O O O O

L
u
m
^



V

H

C
N'o d d

$ '>

^ 7E
a a

No v 0
^

v d
E EE

0 0 0
¢ 4 4 4

E E
w w

o°

E
w

E
w

E
w

E
w



c c ^ c c c

rn

^

Y G
ti Gy Yi^ Y^^' t$ Yiv ^

^ o y
c

o'^ 9 .^ o S
` a

o=
` `

°o ?

` S oit-a.n Ga o`. a a a a a a_ e
a
Y l^ C

C

^ W C ^ C ^ C ^ C

y
^
S

3 3B
U1

3't7 3D 30 3a 3u 3^
v
o^ m v a

>
N' w a a'ì ei
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SUPPLEMENTAL AGREEMENT NO. 12

WHEREAS, a Contract was entered into on January 8, 1998, and amended by
Supplemental Agreement No. 1 dated June 8, 1998, Supplemental Agreement No. 2
dated November 9, 1998, Supplemental Agreement No. 3 dated March 23, 2000,
Supplemental Agreement No. 4 dated June 21, 2000, Supplemental Agreement No. 5
dated September 28, 2001, Supplemental Agreement No. 6 dated July 12, 2002,
Supplemental Agreement No. 7 dated November 26, 2002, Suppteniental Agreement
No. 8 dated July 17, 2003, Supptementai Agreement No. 9 dated July 16, 2004,
Supplemental Agreement No. 10 dated November 3, 2005, and Supplemental
Agreement No. 11 dated March 31, 2008 between the State of Ohio and Stantec
Consutting, Incorporated (formerly known as Fuller, Mossbarger, Scott and May
Engineers, Incorporated) of 1500 Lake Shore Drive, Suite 100, Columbus. Ohio 43204
for professional engineering services in connection with the project known as:

SOUTH FORK LICKING RIVER WATERSHED STUDY
FAIRFIELD, LICKING AND PERRY COUNTIES, ONIO

PROJECT NUMBER DNR-980011

hereinafter referred to as the "Project," and

WHEREAS, the parties desire to amend said Contract of January 8, 1998, as
supplemented, by revising the scope of services and time of performance under the said
Contract, and

WHEREAS, the funds for paying fees for professional services included in the
Contract, as supplemented, were previously retoased by the Controlling Board on
December 15, 1997, October 19, 1998, March 20, 2000, September 24, 2001,
November 18, 2002, June 16, 2003, July 12, 2004, and October 31, 2005, and
encumbered by Contract Encumbrance Record Numbers 998L93, 999L40, 99L315,
99t.560, 991-777, 991_841, 99A019, and 99A153, and were so certified by the Director of
Budget and Management on February 4, 1998, December 21, 1998, April 4, 2000,
September 28, 2001, December 3, 2002, July 10, 2003, July 27, 2004, and November
14, 2005 in the amounts of $99,788.40 (Ninety Nine Thousand Seven Hundred Eighty
Eight dollars and Forty cents), $398,023.00 (Three Hundred Ninety Eight Thousand
Twenty Three dollars and no cents), $328,109.00 (Three Hundred Twenty Eight
Thousand One Hundred Nine dollars and no cents), $429,505.00 (Four Hundred Twenty
Nine Thousand Five Hundred Five dollars and no cents), $312,909.00 (Three Hundred
Twelve Thousand Nine Hundred Nine dollars and no cents), $59,385.00 (Fifty Nine
Thousand Three Hundred Eighty Five dollars and no cents), $158,255.00 (One Hundred
Fifty Eight Thousand Two Hundred Fifty Five dollars and no cents), and $363,000.00
(Three Hundred Sixty Three Thousand dollars and no cents), respectively. Obligations
of the State are subject to the provtsions of Section 126.07 of the Ohio Revised Code,
and

NOW THEREFORE, it is mutually agreed between the State of Ohio, acting by
and through the Director of the Department of Natural Resources, and

Stantec Consulting, tncorporated
1500 Lake Shore Drive, Suite 100

Columbus, Ohio 43204

that the Contract of January 8, 1998, as supplemented, is hereby amended as follows:



In Part f- SCOPE OF SERVICES, Section A. Proiect Descri^iOn, add the

following paragraph:

In addition to services provided for the South Fork i.ickin9 m^+e
watershed, the consuftant shail provid

in Part 1- SCOPE OF SERViCES, Section B. Professional Services, add the

folfowing:

10.0 Additional Services - Grand Lake St. Marys Westem Spillway Analysis

The Consultant shall provide the following services:

10.1

10.2

10.3

10.4
10.5

Specific tasks to be completed will be developed and discussed with
ODNR as this effort progresses, however no item of work will be
completed without the prior authodzation of ODNR.
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Replace Part III - SPECIAL PROVISIONS, with the foliowing:

PART III
SPECIAL PROVISIONS

A TiME OF PERFORMANCE

The Consultant agrees that work to be performed shall commence within
ten days after the Authorization to Proceed is issued by ODNR for this
Contract and similarly for any subsequent contract supplements.

Time of performance of each phase of the project or projects under this
Contract shall conform to the following schedule, based on the
Authorization to Proceed for the Contract and subsequent supplements:

CollectionD t 62 months1. a a
draulic Analysesand WdroloH 6 months2. ygyy

Rs and FindingsR 64 months4. esu

rdination of Steering CommitteeC 72 months5. oo

blic CommunicationsP 78 months6. u

ement Altemativesad MaFl 78 months7. gnoo

8. Right-of-Way Acquisition, Permitting, and
nmental ClearancesiE 66 monthsnv ro

struction Contract Bidding & AwardC 3 months9. on

10 ttuction AdministrationC 12 months. ons

1 Marys H&H Analysisd Lake StG 6 months.1 .ran

TotalMme of Performance (From Original
January 8, 1998 Contract Authorization to Proceed) 162 months

The time of performance for the individual phases shown above may
occur simultaneously or sequentially, but all work under this Contract must
be completed within the Total Time of Performance, and no later than
June 30, 2011. The Total Time of Performance may be adjusted to reflect
the actual length of time taken by ODNR to provide comments or
approvals required at various points in the Contract. The Total Time of
Performance may be adjusted by contract supplement upon mutual
agreement between ODNR and the Consultant at any time. This Contract,
as supplemented, remains in full effect unless terminated under provisions
ofPARTIit - B.

SouUi Fork t.icking rtiver Watershed Study Page 3 of 13 Febnaary 16, 2010
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B. TE_ _FLMINAl70N

1, lf the Consultant fails to prosecute the work under this Contract and
Supplements in accordance with the times of performance
established under Section III - A, the State, within ten days after
giving written notice of its intention to do so, may terminate this
Contract and may take possession of the incomplete docurnents
and prosecute them to completion by Contract or otherwise.

2. The State may terminate this Contract when in its judgment any
representative of the Consultant is incompetent or is not rendering

satisfactory service.

3. If at any time sufficient funds are not appropriated to continue
funding the payments due under this Contract, this Contract will
terminate without any further obligation of the State. This Contract
shall terminate June 30. 2010 unless the State, at its sole
discretion, renews the Contract and Supplements thereto on the
same terms and conditions by providing written notification at least
thirty (30) days prior to the date of terminati an,seould sufficient
funds be appropriated to continue funding p yr

4. This Contract and Supplements may be terminated by the State
when the services to be provided under the Contract and

s^yalf ibe compensated for all services sat factoely provided up to t
the date of tennination.

5. This Contract may be terminated by the Consultant upon thirty (30)
days written notice should the State fall to perform in accordance
with the terms of this Contract; provided, however, that the
Consultant shall not terminate this Contract for non-payment if the
State inftiates the paymerit process by preparing, executing and

the Consultant within ten (10) days of receipt of the Con ultant

due to

written notice to terminate.

C. REVIEWS AND ACCEPTANCES

All preliminary and detailed designs, plans, specifcations, estimates and
other docurnents prepared by the Consultant shall be subject to review

andof the professional obligation to correctpany defects or'errors at onsulianY

Consultant's own expense.

The Consultant agrees to save the State of Ohio harmless from any and
t of or resulYing from any

aru rramaaes to person or property arising ou
p 4 of 13 February 18, 2010
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error, omission, or negligent act of the Consultant, or any person
employed by the Consuftant perPorming the services included In this
agreement.

0. INTERPRETATION

The final determination of any and all questions arising with respect to the
meaning and intent of drawings, specifications, reports or other
documents shall rest with the State.

E. SPECIALISTS

The Consultant shall employ only Ohio registered pnofessional engineers
and Ohio registered architects in responsible charge of supervision,
design and examination of the work, and shall employ only Ohio
registered surveyors in responsible charge of any survey work.

F. TRANSFERS

The Consultant shall not assign, sublet or transfer any interest in the work
covered by this Contract without the prior written consent nf the State. In
the event that a sub-consultant participates in any work Involving .
additional payments to the Consultant, the estimated extent and the unit
costs of the contemplated work must receive the prior written consent of
the State. The approval or consent to assign or sublet any portion of work
shall in no way relieve the Consultant from primary responsibility for the
performance of this Gontract.

G. PUBt..iC UTIL.fTiES

Where privately, publicly or cooperatively owned utility companies are
affected by the proposed construction, the Consultant shall make the
necessary contacts and conferwith the owners regarding required
revisions in their facilities or infrastructure, and inform the State of the
results of all such contacts.

H. UOCUMENT t7WNERSHIP EXAMINATION INSURANCE, PROPERTY
RIGHTS

1. All photography, survey data, reports, studies, drawings, maps,
computations, plans, specifieations, estimates and other
documented evidence of the services (inciuding corr iputer
generated forms of the preceding), prepared by or for the
consultant under the provisions of this agreement, shall become
and remain the property of the State upon demand, completion or
termination of the services provided. The Consultant further agrees
that final payment may be withheld until all original photographic

South Fork Licking Rlver watershed Study Page 5 of 13 February 16, 2010
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negatives, survey notes and associated original mapping products
have been received by the State.

In making copies of drawings and specifications available, the State
does not confer a license or grant permission for use of such to
members of the public.

2. The Consuitant shall carry valuable papers insurance In an amount
sufflcient to assure the restoration of any plans, drawings, field
notes, or other similar data, relating to the work covered by this
Contract, in the event of their loss or destruction, untii such time as
the Consultant has comptetety fulfilled all duties under this Contract
and the State has indicated satisfaction therewith. Should it be
necessary for the Consultant to make a ciaim against said policy,
Consultant shall fully absorb all deductible fees or other costs and
expenses associated therewith, Including attomey fees, and shall
diligentiy pursue relief as appropriate.

3. Pursuant to Section 153.70 of the Ohio Revised Code, the
Consultant shall maintain Professional Liability Insurance to protect
against claims arising from the performance of the Consultant while
providing professional services that may be considered negligent
acts, errors or omissions for which the Consultant Is legally liable.
Such Professional Liability Insurance shail be In an amount not less
than $1,000,000 per claim and in the annual aggregate. The
Consultant shall keep such Insurance in effect for so long as they
are under contract for services for the project. If the Professional
Liability Insurance is written on a claims-made basis, such
insurance shati have a retroactive date no later than the effective
date of this Contract. The insurance company Issuing the
Professional Liability Insurance policy must be authorized to do
business in Ohio and have a rating of at least A status as noted in
the most recent edition of the Best's Insurance Reports.

4. The Consultant shall provide the State with certificates of insurance
evidencing the required coverage and amounts, including without
limitation any cert3ficates of renewal of insurance. The certiflcates
of insurance shall contain a provision tPiat the policy or policies Will
not be canceled without thirty (30) days prior written notice to the
State. Failure to maintain the insurance requirements may be
cause for termination under Part ti1- B.

5. If in the execution of this project, patentable material, ideas or
concepts are developed, such shall be promptly disclosed to
ODNR. If the Consuttant developing such patentable material,
ideas or concepts decides to pursue legal protection of such, it shall
grant to the State of Ohio a paid-up, non-exclusive worid-wide

February 16, 2010
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license in the same. If the Consultant decides not to pursue such
iegal protection, it shall execute a release of said patentable
material, ideas and concepte to the State of Ohio and agree to
provide or seoure the noces§ary releases, assignments and
signatures of the inventor(s) to effect the complete transfer of all
rights to said patentable material, Ideas or concepts to the State of

Ohio.

6. If in the execution of this project, the Consultant utilizes or proposes
to utllize a proprietary, or patented or patentable design, process or
apparatus, the Consultant shall agree to make such design,
process or apparatus available to the State of Ohio for
incorporation in other construction projects executed by other
consuttants subject to appropriate and reasonable non-disclosure
and secrecy agreements at a royalty rate equivalent to the royalty
rate included in this project. When applicable, the royalty rate shall
be separately stated in the Contract Documents.

GOVERNING LAW

1. The Consultant shall comply with the provisions of applicable
sections of the Revised Code of the State of Ohio, as if wfitten

herein.

2. This Contract and any claims arising In anyway from the terms and'
conditions herein shall be govemed by the laws of the State of
Ohio. Any provision of this Contract, prohibited by the law of Ohio
shall be deemed void and of no effect. Any litigation arising out of
or relating in any way to this Contract or the performance
hereunder shall be brought only in the Courts of Ohio, and the
Consultant hereby irrevocably consents to such jurisdiction.

3. In the event the amount of this Contract exceeds $100,000, the
ConsuBant agrees to comply with 31 U.S.C. § 1352, "Limitation on
use of appropriated funds to influence ceftainFederal contracting
and financial transactions °

4. The Consultant agrees to comply with all appiicable State and
Federal laws regarding drug-free workplace. The Consultant shall
make a good faith effort to ensure that all Consultant employees,
while working on State property, will not purchase, transfer, use or
possess illegal drugs or abuse prescription drugs in any way.

6. The Consultant hereby affirms that as applicable to it, no party

listed in Division (I) or (J) of Section 3517.13 of the Ohio Revised
Code or spouse of such party has made, as an individual, within the
two previous calendar years, one or more contributions totaling an
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excess of $1000.00 to the Govemor or to his campaign
committees.

6. The Consultant certifies that it is not a public emp ►oyee under
federal or state law for tax, workers' compensation or retirement
deduction purposes, and that it carries workers' compensation
coverage.

7. In accordance with Section 9.24 of the Revised Code, OC7NR is
prohibited from awarding a contract for goods, services, or
construction, paid for in whole or in part wifh state funds, to a
person or company against whom a finding for recovery has been
issued by the auditor of state, If the finding for recovery is
unresolved. Prior to execution of this Contract or subsequent
agreements, ODNR shaii verify each consultant's compliance with
the requirements of Section,9.24.

The Consultant warrants that It Is not subject to an unresoPved
finding for recovery under Section 9.24 of the Ohio Revised Code.
If the warranty is deemed to be false, the supplemented Contract is
void ab initio and the Consultant must immediately repay to the
State any funds paid under this Contract.

8. Prior to execution of this Contract, the Consultant must submit to
ODNR a fully completed and signed Declaration Regarding Materla!
AssistancelNonassistance To A Terrorisf Organization form (HLS
0038), in accordance with Section 2909.33 of the Ohio Revised
Code.

9. in accordance with Executive Order 2007-01S, the Consultant, by
signature on this document, certifies that it: (1) has reviewed and
understands Executive Order 2007-01 S; (2) has reviewed and
understands the Ohio ethics and conflict of Interest laws; and (3)
will take no action inconsistent with those laws and this order. The
Consultant understands that failure to comply with Executive Order
2007-01 S is, in itself, grounds for termination of this Contract and
may result in the loss of other contracts or grants with the State of
Ohio.

10. In accordance with Executive Order 2008-21S, the Consultant
certifies that all facilities used for the production of the supplies or
performance of services offered In the Contract are in comptiance
with applicable domestic labor, empioyment, health and safety,
environmentai and building laws. This certification applies to any
and all suppliers and/or sub-consuitants used by the Consultant in
fumishing the supplies or services described in the Contract and
awarded to the Consultant.

South Fork llckfng River Watershed Study Page 8 of 13 Fetxmary 16, 2010
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J. CONSULTANT PERFORMANCE EVALtJATtON

ODNR may evaluate the Consuitant's performance under this Contract
and consider the performanee and the evaluation In decisions reiafing to
the seiection of Consuftants for services In future contracts with ODNR.

K. STANDARD OF CARE

The Consultant shall perform the Consuftant's services in accordance with
professional standards of skill, care, and diligence in a timely manner in
accordance with the schedule indicated In Part IIi, Special Provisions,
and so that the project shall be completed as expeditiously and
economicaiiy as possible within the construction budget approved by
ODNR and in the best interests of flDNR.

L. INGRESS and EGRESS

The Consultant agrees to save the State of Ohio harmless from any and
all damages to person or property arising out of any negiigent act by the
Consultant, or any person employed by the Consultant performing the
services included in this Contract. With this understanding, It is hereby
agreed that the State of Ohio shall acquire all rights of ingress, egress and
access for the Consultant or his representative or employees and
equipment, which rights are necessary for the Consultant to perform the
services Included in this Contract.

M, CONSTRUCTION MEANS and METHODS

it is hereby agreed that the Consultant shall not be responsible for and
shall not have control or charge of construction means, methods,
techniques, sequences, procedures or scheduling used by a construction
Contractor to oompiy with the Contractor's obligations under its Contract
for the construction of the project or for the safety precautions and
programs in connection with the work on the project. The Consultant shall
not be responsible for or have control over the acts or omissions of the
Contractors or Subcontractors or any of their agents or employees, or any
other persons performing any work necessary to construct the project.

N. EDGE BUSINESS DEVELOPMENT PROGRAM PARTICtPAT{ON

The Consultant shall support the Encouraging Diversity Growth and Equity
(EDGE) Business Development Program (ref. Section 123.152 of the Ohio
Revised Code, enacted by Am. H.B. 95,125v` General Assembly), by
seeking and maintaining to the extent reasonabie and appropriate,
participation by propedy certified EDGE Business Enterprise businesses
for the Project and within the Consuftant's Contract for the Project.
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Upon the Department's EDGE and the prooedures the Consuitantohas(ies)
regarding ts suppod of
used in good faith to obtain or attempte d ato oby the Directort nd
business participation goal percentag approved
indicated in the Request for Qualifica6ons or the Request for Proposai, or
both. in the absence of the Department's request for the policy(ies) and
procedures, the Consultant shaii provide them as a part of its response toof ome a part

the this Contract by attachment orreferencei, and they shall bec

The Consultant shall document and certify the actual percentage of the
Consultant"s final fee, inclusive of all Basic Services, Additional Services
and Reimbursable Expenses, that it paid to certiffed EDGE Business
Enterprises. The Consultant shall submit such documentation and
certification with each invoice submitted for payment.

Replace PART IV - PAYMENTS, with the following:

PART IV
PAYMENTS

A the pro
Statefess onOaltservnes specified n thCs Gont actaand any ap^ ^iation for

expenses incurred in performing said services, a fee as follows:

Design Services:

a. original Contract through and including Supplemental

Agreement No. 9:. Five

Thousand Nine Hundred Forty Eight dollars and Twenty Twe

cents), Lump Sum.

b, Suppiemental Agreement Number 10:
$216.4g6.14 (Two Hundred Six Thousand Four Hundred
Ninety Seven dollars and no cents), Lump Sum, with fees
not to exceed the foliowing amour3ts for the tasks specified

below:

7.4.12 Additionai Meetings $6,184.00$g6 53g.50
7.4.13 Additional Analyses
7.4.14 Endangered Species Protection $35,097.50
7.4.15 Easement Acquisition Services $24,075.00

7.4.16 Utility Coordination
76, 2010r=ebrury
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7.4.17 ODOT Permitting $13,797.00
7.4.18 Pubiic Presentations $27,769.14
7.4.19 SWP3 Notice of Intent $655.00
7.4.20 Progress ReportstCoordination $24,500.00

2, Constntction Administration:

Fees for construction administration services (Project Manager,
Project Representative, and Quality Control Testing) for the South
Fork Licking River project, Phase ti - Channel Widening (DNR-
050056) are not included in this contract but may be added via
Supplemental Agreement pending compietion of easement
acquisiUon(s) and successful award of a construction contract.

Urand Lake St. Ntarys Westem Spitlway Analysis:

Fees shall be based on actual man-hours expended to provide the
servtces authorized by ODNR, to be paid at the houdy rates by
discipline spec'tfied underAppendix A, with a total amount not'to
exceed $124 311.51 (One Hundred Twenty Four Thousand Three
Hundred Eleven dollars and Fifty One cents).

4, Contract Allowance:
$22.218.53 (Twenty Two Thousand Two Hundred Eighteen dollars
and Fifty Three cents), Lump Sum.

Total fees for all the Consultant's services rendered under the oontract
shall not exceed $2148.974.40 (Two Million One Hundred Forty Eight
Thousand Nine Hundred Seventy Four dollars and Forty cents).

Upon request of the Consultant, partial payment for services rendered
under Items 1 and 4 shall be made upon receipt of monthly invoices
submitted as the work progresses. Amounts shalf be based upon the
Consuitants estimate of the percentage comptetion of the work involved in
the Contract, certified by the Consultant to the State. The State may
examine the work completed and determine the reasonableness of the

partial payments requested.

For services rendered under Item 2, invoices shall be submitted for
services performed during the previous month. Invoices for payment of per
diem services shall include certified time sheets for the personnel

assigned to the Project.

Fobruary 16, 2016
Souih Foric Lfcking Rh'er Watershed StudY Page i1 of 13
Project Number 4NR-980011
SupplernentaE Agreemont No. 12
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The decision to perform any service that is to be paid for under Item 4,
Contract Allowance, is solely at the discretion of ODNR. In each case that
the Contract Allowance is to be used, the Consuitant and ODNR must
determine a specific scope of work and negotiate a fee for the service.
The Consuitant shait obtain written approval from ODNR prior to
proceeding with any service to be paid for under Item 4.

B. Fees for architectural and engineering services Iisted or contained herein
shall include costs for travel, subsistence, office supplies, materials,
equipment, instruments and all other costs pertinent to the services to be
provided under this contract. All travel costs must conform to the
provisions of Rule 126-1-02 of the Ohio Administrative Code, the State

Travel Rule.

C ,
services to be performed under this Contract are accepted as rendered
and are carried on continuously to ctimpletion.

D. The Director of the Department of Natural Resources may, at any time
after execution of this Contract, terminate any portion or all of the work or
services. In the event of such termination, the Consultant shall be paid a
pro rata amount for services rendered up to the time of termination.

It is further mutually agreed that this Agreement is supplemental to the Contract
of January 8, 1998 and amended by Supplemental Agreement No. 1, dated June
8, 1998, Supplemental Agreement No. 2 dated November 9, 1998, Supplemental
Agreement No, 3 dated March 23, 2000, Supplemental Agreement No. 4 dated
June 21, 2000, Supplemental Agreement No. 5 dated September 28, 2001,
Supplemental Agreement No. 6 dated July 12, 2002, Supplemental Agreement
No. 7 dated November 26, 2002, Supplemental Agreement No. 8 dated July 17,

2003, Supplemental Agreement No. 9 dated July 16, 2004, Supplemental
Agreement No. 10 dated November 3, 2005, and Suppiementai Agreement No.
11 dated March 31, 2008, and said Contract documents are by reference made a
part hereof, and atl items, conditions and provisions thereof not specifically
modified herein are to apply hereto, and are made a part of this Supplemental
Agreement No. 12 as if expressly rewritten and included herein.

16, 2010February
South Fork llckfng R''er Watarshed Study Page 12 of 13
ProledNumber DNR-980011
Supplemental Agreement No. 12
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In Witness Whereof, the parties hereto have hereunto set their hands as of the

Oh

ioes iby Its Diectorling these presents through its

Department of Natural Resou

Of Stantec Co^sutrinn SeNices. Inc.

I have the authority to sign, this contract and
do so in my respect^y capacity:

F.T.i. No. 61-0669k21 -

STATE OF OHIO
Acting By

Department of Natural Resources

By

Date

APPROVAL BY ATTORNEY GENERAL

The above
contract between the Department of Naturai Resources, State of

Ohio, and Stantec Consuriin , Incorporated, is hereby approved as to form this

A4:r day of/ 2010.

By

Richard %ordray
Attomey General

Assistant Atto

Page 13 of 13 Fe
bruarY 6^ zg10

South Fojk Licking River Watersiietl Study
Profeot.Number DNR-984011
5upplementaE Agreement No.12



SOUTH FORK LICKING RIVER WATERSHED STUDY
FAIRFIELD, LICKING AND PERRY COUNTIES, OHIO

PROJECT NUMBER DNR-980011

APPENDIX A- SUPPLEiiAENTAL AGREEMENT NO.12

HOURLY RATES FOR ADDITIONAL SERVICES
GRAND LAKE ST. MARYS WESTERN SPILLWAY ANALYSIS

Discipline Staff Assianed Houriv Rate

Principal Bryon Ringley, PE $155.00

SenlorAssociate Tadd Henson; PE, CFM $148.00
Brad Rodgers, PE, CHMM $155.00
Darlene Scott, GISP $139.00

Project Engineers Julie Pickedng, PE $109.00
Mark Seideimann, El, GISP $100.00
Anil Tangirala, PE $100.00
Travis White, El, Si $100.00
Melissa Williams, PE $100.00
Zach Whitten $77,00

GIS Support James Laine, GISP $109.00
Erick Lobao, GISP $118.00
Brad Ziss, GISP $100.00
Nlck Soltes, GISP $77.00
Ryan Branch $71.00
Anthony Cuevas $64•00

CAD Support Dan Gremling $92.00
Rick Pirtie $92.00

Environmental Michelle Kearns $100.00
Scienflsts Cara Hardesty $92.00

Kim Yoder $77.00

Clerical Support All Clerical Staff $71.00

HOURLY RATES FOR EXPERT WlTNESS SERVICES
GRAND LAKE ST. MARYS WESTERN SPILLWAY ANALYSIS

Discipiine Staff Assigned Hourly Rate

Principal Bryon Ringley, PE $212.00

Senior Associate Tadd Henson, PE, CFM $195.00

Notes: Hourly rates bnclude all overhead and profrf.
Expert Witness rates only apply when eligible staff are providing expert wHness
depositions or testifying at trial.



December4,2009 invoiae No. 173522007.367674

Mr. Dave Mohr, P.E„ Chief Engineer
Diviskm of Engineering
Ohio Department of Natural Resources
2045 Monte Road. Btdg, F-3
Columbus, Ohio 43229-6693

Ra: Involce for Professional Servkas Remit to: Stantec Consul6ng Services Inc.
August 29, 2009 through November 6,2009 13980 Collectlons Center Drive
improvernents to SFLR Channel Chtcago, IL 60693
DNR•050058

-GiVOICE-

Task Percent Accrued Billed Amount Due
Task Desedotion Budqet Complete Fee to Date This Invoice
7.1' Flnal Analysis $ 157,765.00 100.0 $ 157,755.00 S 157,755.00 $ -
7,2 Preliminary Design 125,363.00 100.0 125,363.00 125,363.00 -

-7.3 Flnal t79sign 79,772.00 100.0 70,772.00 79.772,00
7.4' AddltlonatServices 121,980.00 100.0 121,980.00 121,980,00 -
7.5 Bldding Servioes 5,679.00 0.0 •

SA#9 Allowance 40,000.00 100.0 39 973.82 39 973.82
Subtotal 5 530,549.00 $ 524,843.82 $ 524,843.82 $ •

' Task 7.1 includes NRCS work, Task 7,4 includes +,vork through Supp. Agmt. #9 (subtasks 1 through 11).

Supplemental Agreament M11 Tasks
Task Percent Accrued Bilted Amount Due

Task Descriptlon Budget Complete Fee to Date This Invoice
7.4,12 AdditionatMeetings $ 8,184,00 100.0 $ 6,184.00 $ 6,184.00 $ -

-7.4.13 Add{tlonal Anaiyses 36,538.50 100.0 36,538.50 36,538.50
7,4.14 Endangered Species 35,097.50 100.0 35,097.50 35,097.50
7.4.15 Addl.EasememAcquis. 24,075.00 100A 24,075.00 24,075.00
7.4.16.1 UtVlity Coordinatton 7,240.00 100.0 7,240.00 7,240.00 -
7.4.16.2 Cotumbla Gas Relocate 36,820.00 86.0 3105.20 31,665.20
7.4.18.3 Sprint Relocate 3,820.00 100.0 3,820.00 3,820.00 -
7.4.17 ODOT 1-70 Pemtit9ng 13,797.00 100.0 13,797.00 13,797.00
7.4.18 Pubik: Presentatton 17,770.00 100.0 17,770.00 17,770.00
7.4.19 SWP3 NOI 855,00 23.0 150.65 150.65 -
7,4.20.1 Constructlon Admin.' 58,705.00 17.0 9,999.14 9,999.14 -
7.420.2 Constr. Obs. Labar" 65,000.00 66.3 42,285.89 - 42,285.89
7.4.20.3 Constr, Obs. Testing 9,570,00 0.0 - - -
7.4.21 Progress Rpts tCoord. 24,500.00 100.0 24,500.00 24,500.00
SA 010 AAowance 23 228.00 95.7 22 218.53 22 218.53 -

Subtofat $ 363,000.00 $ 275,341.41 $ 233,055.52 $ 42,285.89

Project7otafa $ 893,549.00 $ 800,185.23 5 757,899.34 $ 42,285.89

'$9,999.14 was used to caver December 2006 publlc presentation costs.

'• Construction Observatton Lalwr charges for this invoice are dooumented on the attached shcrets, and are forvinrk associated
with the Grand Lake St. Marys Spilkvay H&H Study.



ODNR - Dlviston of Erglneedng
DecembarA,2009
Page 2

Total lnvoicad to Date
volcodl Ik

s 800. 9.^
y nusLess Prav

Total Balance Due 42,285.89

TotatPro(eclProgress: s 800.185.23 /S893,549> 89.5596

Projeat Budget Summary:
Tota1 Contracl Value $ 893.549.00
Total Billing to Date 804.185.23

Contract Amount Remaining atbsr 89.5596 Completion S 93,383.77

Fees for aervfcas rendered shall be due and prayable withln thirty (30) days of the date of the lnvoice. Invoics
due date Is on or

befors January 4, 2010. A sen/loe chasge wili be added to delinquent feos at the rate of one percent per month (12% per

annum) from the due date.

Thank you for the opportunfty to assist ODNR. tf you have anY 4uesttons, or need additlonat information, please Contact our

office.

Sincerery,
STANTF,P CONSUL,Y* SERVICES INC.

nfk



OONR- 6ivislon of Englneering
December 4,2009
Page 3

tnvokce for Professionaf Serdoes R^^
Grand lake St Marys SWItwaY H&H

through Nevember 8, 2009
INdR-088a58

itemtsed ChamOw

(irand Lake St Marys Prlmary Spiltway H&H Study

estoEm Taskti+escti don Houn Rab
00$ 124

Amount
$ 188.00yp

CPMPEer QgnidcR
Hydrologlc Analysis 1.50 .

00$ 132 13,200.00,,og
Tadd Henson, PE, CFM

HffiH, repai, mtgs 100.00
20.00

.
$ 100.00 Z ^

PElie Picke+ingJ
Hydraulic Model 0 $ 154 00

'
.00,u

PEBryon Rirgley PM; HBH; report, mtgs
d

19.0 .
60`, HydrolcgicAnafysls;Watershe 28.50 s 93.00 ^-2,

Mark Seldelmann, El Dellneatbn
5055 $ 73.00 4,05130

Nlck Soitas M3PPin9
.

111 50 $ 93.00 10.369.5(!
Anli tangirala. PE Hydraui^ Model
Travis W hlta, El Hydraullc Modal

Hydmlogic Model

.
18.50
64.00

$ 73.00 1,350.50
$ 86.00 - 51504.00

0Mellssa W ililams, El 418.50 $ 42,238,0

Expensas $ 37.89
Mercer County Engineer Bridge Pians 10.00
Ralnfalk Data tor ProJeci

Subtotai
$ 42,285.89



0
Stanfiet

December21.2009

Mr. Dave Mohr. P.E., Chief En9inssr
Oivisbn of En9inoering
Ohio Depwtment of Naturai Rosauroes
2045 Morse Road, Bldg. F•3
Columiws, Ohio 43229-6693

Re: invoice for Professionat Semn^ S8. 2009
Novenber 1. 2009 thmu9h
improvements to SKLR Channel

tN1R-050058

Task
Bud9et

Involce No. 173522007.373312

Remit to: Stantec ConsuNing Servicm Inc.
13980 CaIleCBons Center Drive
ChEcago, IL 80893

INVOICE -

Percent Acaued Billed Amount Due
otceIThi nvs

310to fee ta Date

1' PIn^Anarysls Z. ur,ro.,w7.
7.2 Preliminary Deslgn 125,363.00
7.3 flnel Dost9n 79,772.00
7,4" Addltional Services 121,980,00

5 Oidding Services 5,879,007 .
Sqp9 Alknvanco 40000.00

Subtotal $ ^,^9'^

1oo.0 $ 157,755.00 $ 557,755.00
100.0 125,383.00 125,363.00
100.0 79,772.00 79,772.00
100.0 121,980,00 121,980.00

0.0
1 0 39 973.82 39 973.82

$ 524,843.82 $ 524,843,82 $

• Task 7.1 includes NRCS work. Task 7.4 lncludes veork through Supp. Agmt. #9 (subtasks 1 throu9h 11).

Supplemental ASreement #91 Tanks
Task

Task Desaiption Bud99t
7.4.12 AddiUonalMeetings $ 6,184.00
7.4.13 Additional Anafyses 36•^-50
7.4.14 Endangered Speuies 36'097'60
7.4.15 Addi. Easement Aoquis. 24.075.00

7.4.16.1 UUIityCoordlnatlon
7.4.18.2 Columbia Gas Relocate 33,g20 D0
7.4.16.3 Sprint Relocate 13,797.00
7.4.17 ODOT 1•70 PermitUn9 17,770.00
7.4.16 Pubflc Presenfatton M.OD
7.4.19 SWP3NO1 5g70500

7.4.20.1 Constniction Admin.' ^.^ ^

7.4,20.2 CanaV.Obs. Labor" 9,570.00
7.4.20.3 Constr, Obs, TesUng 24,500.00
7.4.21 Progress RptalCOOrd. 23,228.00
SA #10 000 ^Suhtoial S .3&3,

Pmjeot Totals S 893,549.00

Pemant pCCrued Billed Amount Due
Com ote Fa9 to Date -Ttiis Invoice

100.0 $ 6,184.00 4, 0,184.00 $
100.0 36,538.50 36,538.50
100.0 35,097.50 35,097.50
100.0 24,075.00 24,075,00
100.0 7,240.00 1,240,00
86.0 31,665.20 31,685.20

100.0 3,820.00 3,820.00
100.0 13,797.00 13,797.00 '
100.0 17,770.00 17,770.00
23.0 150.65 150.65 -
17.0 9,999.14 9,999.14 '
86.7 58,348.24 42,285.89 14,062.35

0.0 - -
100.0 24,500.00 24,500.00 -
gg,7 22 218.53 22218.53

g 289,403,76 $ 275,341.41 $ 14,062.35

$ 814,247.58 $ 800,185.23 $ 14,062.35

•$9,999.14 was used to cover December 2006 public pressntation costs.

•, ConsWOtion Oqservation Labor charges for thls invoice are documented on the attached sheets, and are for work associated

with the Grand Lake St. Marys Spfi[way H&H Study.



ODNR - Dtvision of Engineerin8
December 21. 2009
Page 2

Total invdced to Date $ 814,247.58
Less PrevbuslY fnvolced 800.488.23

Total Balanne Due S 14,002.35

Total Arojec! ProBress: $ 814.247.88 IS893.549= 91.13%

Project Budget Summary: $ 883,549.00
ToWt Contraa Value 814247.58
Totai BIlling to Date $ 79,301.42

Contraol Amount Romaining atter 91.13% Completlon

ca. invoice due
for servic?3s rendared shafl be due and payable vAtMn ihlrtY (30) days of the date of the invoi^ dute `t 2% par

bafan January 21, 2010. A seMce char9e
^+'^it tra added to delinquent feea at the tate of ona perCent Pe+'

annum) from the due date.
Thank you for the opportunity to assist ODNR. N you have any 4uesfwns, or need addltional informaUon, piease contad our

office.

ralnde y
CONSUlTj4 SEf>J/iCES INC.

Ijik
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ODNR - Divlsion of Enginearing
Decamber 21, 2009
Page 3

invoice for Professionat Services Rendere0
Grand Lake St. Marys Spiiiway H&H Study

through Decamber 18, 2009
DNR-D50056

ItemNed Charges

Grand l.ake St Marys Prlmary Spiitway F18H Study

ioyesEm Task Descrip6on Hours Rate Amount
p

CFMPETadd Henson H&H; reportl mtgs 34.50 $ 132.00 $ 4.554.00
, ,

Bryon Ringley, PE PM; H&H; report; mtgs 16.00 $ 154.00 2.464.00

Anthony Cuavas Mapping 6.50 $ 61.00 396.50

Nick Softes Mapping 28.00 $ 73.00 2,044.00

PEAnil 7angirala Hydraulic Model 29.50 $ 93.00 2,743.50
,

ElMelissa Wiliiams Hydrotogtc Model 20.50 $ 86.00 11763.00
.

135.00 $ 13.9G5:00

Expenses $ 97.35
Direct Vehicie Mileaga - i1J20t097add Henson Site Visit

Subtotal $ 14,062.35



Stantet

Invoice No. 173520005.388279

March 4, 2010

Mr. Dave Mohr, P.E., Chief Engineer
Division of Engineering
Ohio Department of Natural Resources
2045 Mw'se Road, Bidg. F-3
Columbus, Ohio 43229-8693

Re: invoice for PCOfessional Servlces
pOMnW 19, 2009 through February 28, 2010

Improvements to SFLR Channef
DNR-050058

Remit to: Stantec Consulting Services fnc.
13980 CoBeations Center Drive
Chicago, IL 60693

.1NVOICE•

PeroaMTask
Accrued BAled

D

Amount Due
This Involoe

leteC Fea ateto
DescrtpttonTask

7.1' FinalAnakysis
7.2 Pretiminary Design
7.3 Final Destgn
7.4' Additionat Servicea
7.5 Bidding Services

SAk9 Allawance
S btotai

Budget
157,755.00
125,363.00

79,772.00
121,980.00

5,879.00
40000.00

$ 53o,549.OD

om
1o0.0
100.0
100.0
100.0
„0.0

5$ 157,755.00 $ 157,755.00

129,383.00 125,383•00
79,772.00 79,772.00

121,980.00 121,980.00

sa 473.82 39,$7382
S 524,843.82 $ b24,1w1.01 m

u

* Task 7.1 includes NRCS vrork. Task 7.4 includes work through Supp. Agmt• #9 (subtasks 1 th(ough 11).

Supplamantaf Agreemant #11 Taskn
Task Percent Acciuad

F'^

Bitled
to Date

Amount Due
This Invoics

8uge Complete
Task Dascrlptbn _

001846$
100.0 184.00$ 8,

8,184.00
4.12 Additlonat Meeitngs7

.,
8 50 100.0 38,538.50 38,538.50

.
13 Additional Anatyses47

.36,0

100 0 35,097.50 35,097.50..
7.4.14 Endangered Species

35,097.50
0007524

.
100.0 24,075.00 24,075.00

7.4,15 Addl. Easement Acquis. .,
002407 100.0 7,24D.00 7,240.00

1 Utifity Coordination167 4
.,

86 0 31,685.20 31,665.20. . .
Columbia Gas Reloo.ata7,4,16.2

36,820.00
003 820

.
100.0 3,820.00 3,820.00

3 Sprint Relocate167 4
, .

100A 13,797.00 13,797.00.. .
ODOT t-70 Pennittirtg7.4.17

13,797.00
0077017 100.0 17,770.00 17,770.00

18 Public Presentation47
.,

023 150.65 i50.85..
19 SWP3 NOI47

655.00 .
0100 9,998.14 9,999.14..

Conatruction Admin.`4.20.17
9.999.14 .

0.0.
4.20.2 Constr. Obs. Labor ••7 0.0 28,

7 4 20.3 Constr. Obs. Testing •' 295.33124 75.7 93,672.52 56,348.24 37,324.
-DNR-050056 Grand Lake St. Marys

,
500.0024 100.0 24,500.00 24,500.00

3
7.4.21 Progress RptslCnord.

e

,
22,218.53 10fi.D 22,218.53

047 8
22.218.5

76403$ 289

_
5 37,324.28

SA#ii7 AOowanc
Subtotal $ 363,000.00

2 .326, .,

2832437

Projeet Totals $ 893,549.00
$ 851,571.88 $ 814,247.58 .,$

• $9,999.14 wae used to covor December 2008 public presenta6on costs•
•• Ailowance, Consttuction 4bservation Labor and Testing budget was used for u`'ork associatad wilh the Grand Lake St. Marys

Spiltway H&H Study-



f

ODNR - Division of Engineedng
March 4,2010
page 2

Total invoirsd to Date S 851,571.88
less Previously Invoiced 814,247.58

Total Batanco Due 6 37,324.28

Total PmledProgress: $851,571.86 f$893,549= 95.30%

projectBudgetSUmmary: $ 8^^9^
Total Contract Value 851,571.86
Total Blping tv oate 41,977.14

Contract Amount Remaining aRer 95.30°k Completion $

Feas for serv€css rendered shail be due and payable witMn thirty (30) days of the date of the fnvoice. Inrvorol ^due%aA Is^num)(121A

before April 4, 2010. A serrice charzge vritl be added to delinquent fees at the rete of one percent pae

from the due date.

Thank you for the opportunity to assist ODNR. If you have any questions, or need additional Information, please contact our

otflce.

Sincerely,
STANJgC CONSU,cTiNG SERVICES INC.

(jfR



OPNR - Division of EngineeAng
March 4, 2010
Page 3

invoice for Professlatai Senrices Rendered
Grand Lake St. Marys SPitlway H&H Study

December 19, 2009 through February 26, 2010
DNR-050056

itemlzed Charges

Grand Lake St Marye Prlmary Sptliway H&H Study

Houra Rata Amount

EmplOVOe
Task Deatrtptlon
H&H; report; mtga 50 $ 148•00 $ 20,084.00

004 960Tadd Henson, PE, CFM mt srt 32.00 , .$ 155.00
Brycn Rtngley, PE

g;PM; H&H; repo
4.50 $ 64.00 288 .00

Antheny Cuevas Mapping
inM

61.00 $ 77.00
4,697.00

k Soltosi
gapp

7 50 $ 100.00 750.00cN drauSicMOdelH
.

00400Anit Tangtrale, PE
y

14.00 $ 100.00 1, .

Travis White, El Hydreulic Model
1.00 $ 71.00 71.00

R"oR 00i50.Mary Murphy
Repurt 2.00 $ 17,00 .

2553Kim Yoder 750 $ 71.00 .
Raport .

00100Juile Klusty
ReNrt

1.00 $ 100.00
0

.
007301Michelle Keams

Maliasa Wllliams, PE
Hydrologic Model 17.30

276.55

$ 100.0 ..
$ 34,257.25

Expenees $ 8.03
Direct Vehicle Expense (mfleage)

Meeling with D. Mohr at ODNR
ODNRh ed 59,00

Direct Meals -B. Ringley
,errospWorking lunch w/ Stantec. Hy

$ 67.03

Suboonaultants $ 3,000.00

OneRain Incorporated Invoice # 2791
$ 37.324.26

Subtotal



OneRain (ncorporated
i 531 Sky^vay Dtive, Suite D
Longmont, CO 80504

(303)774-2033xt20
brian.lotlinQonersun.com

OneRain Incorporated
Invoice

Attn: Tadd fionson, FE, CPM
5tantcc Consulting Inc.
1500 Lake Shote Ihive
Columbus, OH 43204

------- yQ Picasa dctach tap pwon aod ^cNnc wtih yma paymcnL _ _ x_ _,_........... .. .. ... . . .. ...__._..____......_...._._.._..._.___._..__... ._.._ ................

P• 1 S e
Agreement OH

Dste o Serv QOan R s Amount

12/i8/2009 HistoricalRadar QA/QC'drainfall datafortbeapecifictimeperiodoE 1 3,000.00 3,000.00
July 4th 2003 - July 9th 2003

I Y A/P
EC 2 2 tq19

Ed onton - AB

Save money! Pay Net 15 from the date of your invoice and take.5"/, off your TOTAL S3,U00.
total bdl. We accept checks, EFF, Iv1C and vtsa paytnents.

Late payntents will be assessed finance cbarges at an 18"/o per annum rate at 60
days past due, retroactive to 31 days past due. V^5w 9al-t
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StanteC

Irriolce No. 173520005.398680
Apd120, 2010

Mr. Dave Mohr, P,E., Chief Engineer
DNision of Englneering
Ohio DepartmeM of Natural Resources
2045 Morse Road, Bldg. F-3
Columbus, Ohfo 43229-8693

Re: Invoico tor Professionel SeMON
Ramtt to: Stantoc consutUng SeMces Inc.

February 27, 2010 through April 16, 2010 13980 Collections Conter Ddve
Improvements to SFLR Channel Chicago, IL 60693
Original ONR-050056
Supplemontal Agreement No. 12 DNR-980011

-INVOICE •

Task Description
Task
Budaet

Percent
Comoteta

7,1" Final Analysis $ 157,755.00 100.0

7.2 PreAminary Design 125,363.00 100.0

7.3 Final Design 79,772.00 100.0

7.4' Additional Services 121,980.00 100.0

7.5 8idding Servicos 5,679.00 0.0

SA#9 AIICWance 40 000.00 100.0

Subtotal $ 530,549.00

$

Accrued Bitled Amount Due
Fee to Date This Invoice

157,755.00 $ 157,755.00 $
125.363.00 125,363,00 •
79,772.00 79,772.00 -

121,980.00 121,960.00

39 973.82 39,973.82
$ 524,843.82 $ 524,843.82 $ •

"Task 7.1 includes NRCS work. Task 7.4 includes work through Supp. Agmt. #9 (subtasks 1 through 11).

5uppiementat Agreement #11 and #12 Taska

Task
7.4.12
7.4.13
7.4.14
7.4.15

7.4.16.1
7.4.16.2
7.4.16.3
7.4.17
7.4,18
7.4.19

7.4.20.1
7.4.20.2

Doscriotion
Addi6onal MoaUngs
Additional Analyses
Endangered Species

Addl. Easement Acquis.
Utility Coordination
Columbia Gas Relocale
Sprint Relocate
ODOT 1-70 Permilting
Public Presentation
SWP3 NO1
Constructlon Admin'
Constr. Obs. Labor "

Task
Butltlet

6,184.00
36,538.50
35,097.50
24,075.00

7,240.00
36,820,00

3,820.00
13,797.00
17,770.00

655.00
9,999.14

$

7.A.20.3 Consir. Obs. Testing "'
DNR-050056 Grand t.ako St. Marys 124,311.51

7.421 Pmgress Rpts fCooru. 24,500.00

SA #10 All^nce " 22,218.53
Subtotal $ 363,026.18

Projed Totals $ 893,575.18

Percent Accrued Billed Amount Due
Co lete Fee to Date This Irwoica

-100.0 $ 6,184.00 $ 6,184.00 41
100.0 36,538.50 36,538.50
100.0 35,097.50 35,097,50 -
100A 24,075.00 24,075.00 -
100.0 7,240,00 7,240.00 -
87.1 32,079.20 31,665.20 414,00
100.0 3,820.00 3,820.00 -
100.0 13,797.00 13,797.00 •
100_0 17,770.00 17,770.00 •
23.0 150.65 150.85 -
100.0 9,999.14 9,999.14 -
0.0 - -
0.0

77,6 96,450.77 93,672.52 2,778.25
100.0 24,500.00 24,500.00
100.0 22,218.53 22,218.53 -

$ 329,920.29 $ 326,728.04 $ 3,192.26

$ 854,764.11 $ 851,571,86 $ 3,192.25

$9,999.14 was used to cover December 2006 public presentation c05ts.
Altowance, Construouon Observation Latwr and Testirrg budget was used tor work associated with the Grand Lake St. Marys

Spiilvray H&H Study.
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Total Involced to Date $ 854,764.11
Less Previously Invoiced 851 571.88

Total Balance Due S 3,19225

Total Project Progress: $ 854,764.11 IS893,575.10= 95.66%

Project Budget Summary:
Total Contraot Value $ 893•519-00
Totat 8iliing to Date 854,764•11

Contract Amount Remaining after 95.66% Completion $ 38,784.80

Fees for servloes rendered shafl be due and payable within thirty (30) days of the date of the invoice.
Invoice due date Is on or

before May 20, 2010.
A service charge wip be added to delinquent fees at the rate of one percent per month (12'/, per annum)

from the due date.

Thank you for the opportunity to assist ODNR. If you have any questions. or need additional Information, please contact our

office.

Sincerely,
STANTEC CONSULTIN(3 SERVICES INC.

^7-
Ringta

Priq6fpal

I'jfk
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Invoice for Professional Senrices Rendared
Grand Lake St. Marys Spitiway H&H Study
February 27, 2010 thraugh April 16, 2010

CtNR-050058

Itemized Charges

Grand Lake St Marys Primary Spiltway H&H Study

Employee Task Description Hours Rate Amount
Tadd Henson, PE, CFM H&H; report; mtgs 13.00 $ 148.00 $ 1,924.00
Julie Pickering, PE Hydraullc Model 2.75 $ 109.00 299.75
Bryon Ringtey, PE PM; H&H; report; mtgs 0.50 $ 155.00 77.50
Zach Whitten Hydraulic Model 1.00 $ 77.00 77.00
Travls White, Et Hydraulic Model 4.00 $ 100.00 400.00

21.25 $ 2,778.25
Exponsea
NIA $

$
Suboonsultants
N7A $

2,778.25Subtotal
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IN THE UNI'TED STATES DISTRICT COURT
FOR 7'HE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

ANTOINE D. WILSON,
CASE NO. 2:04-cv-00918

Plaintifl',

V.

REGINALD WILKINSON, et al.,

1)efendants.

MAGISTRATE JUDGE KING

OPINION AND ORDER

Plaintiff an ittmate at the Ross Correctional Institution, brings this action pursuant to 42

U.S.C. §1983 alleging that his rights were violated when defendants cotnpelled him to provide a

DNA sample by swabbing the inside of his mouth for collection of buccal cells pursuant to the Ohio

DNA Act, O.R.C. §2901.07. This matter is now before the Court on defendants' motion for an order

compelling disclosure by and answering of'questions by plaintiff's expert, Defendants' Motion to

Compel, Doc. No. 46, and plaintift's motion for a protective order limiting the deposition of

plaititiffls expert, Plaintrff's Motion for a I'rotective Order, Doc. No. 48. For the reasons that

follow, Defendants' Motion to Conzpel, Doc. No. 46, is GRANTED and Plaint ffs Motion for a

Protective Order, Doc. No. 48, is DENIED.

Atthe Mareh 23,2006, deposition ofDan S. Krane, Ph.D., identified by plaintilf'as an expert

witness who tnay testify attrial, see Plaint ff's Disclosure ofFxpert Testimony, Doc. No. 28, counsel

for plaintiff objected to inquiry into Dr. Krane's communications with plaintiffs counsel prior to

June 2005, i.e., the point at which Dr. Krane was retained as a testifying expett on plaintift's behalf.

See Deposition qf Dan E. Krane, Ph.D., March 23, 2006, at 97-99, Doc. No. 50 (filed under
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seal) [hereinafter "Krcnae Depo."].' Plaintiff argues that Dr. Krane's communications with counsel

prior to June 2005 constitute protected attorney work product within the meaning of Federal Rule

of Civil Procedure 26(b)(3),2 and that, before conducting the requested discovery, defendants must

establish exceptional circumstances requiring the discovery of such information tmder Federal Rule

of Civil Procedure 26(b)(4)(B). Pladntiff's Motion fbr Protective Order, at 4. Plaintiff therefore

seeks a protective order prohibiting defendants from questioning Dr. Krane regarding atty

communications with Plaintiff prior to June 2005 absent a showing of exceptional circtm1stances,

and in any event limiting Dr. Krane's deposition to prohibit inquiry into matters related to counsel's

"Tlte parties conferred with the Court by telephone, and were directed to brief the issue. Order (Marclt 23,

2006), Doe. No. 43.

2 Federal Rule of Civil Procedure 26(b)(3) provides:

(b) Discovery Scope and Limits. Unless otherwise ]imited by order of the court in accordance with
these rules, the scope of discovery is as follows:

(3) Trial Preparation: Materials_ Subject to the provisions of subdivision (b)(4) of this rule, a party
may obtain discovery of docunrents and tangible things otherwise discoverable under subdivision
(b)(l) of this rute and prepared in anticipation of litigation or for trial by or for another party or by
or for that other party's representative (including the other party's attorney, consultant, surety,
indenmitor, insurer, or agent) only upon a stiowing that the party seeking discovery has substantial
need of the materials in ttie preparation of the party`s case aud that the party is uuable without
uudue hardship to obtain the substantial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been inade, the court shall protect
against disclosure of tlte mental impressions, conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the litigation.

3 Federal Rule of Civil Procedure 26(b)(4) provides in relevant part:

Trial Preparation: Experts.

(A) A party inay depose any person who has been identified as an expet whose opinions may be
presented at trial. If a report from the expert is required under subdivision (a)(2)(B), the deposition
shall not be conducted until after the report is provided.

(B) A party may, througli interrogatories or by deposition, discover facts known or opinions held by
an expert who lias been retained or specially employed by another party in anticipation of litigation
or preparation for trial and who is not expected to be called as a witness at trial, only as provided in
Rtde 35(b) or upon a showing of exceptional circumstances under which it is impracticable for the
paiTy seeking discovery to obtain facts or opinions on the same subject by other tneans.

2
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litigation strategy or mental impressions as protected work product under Federal Rule of Civil

Procedure 26(b)(3). Plainlaff's Motion for a Protective Order, Doc. No. 48. In support of his

motion, plaintiffs counsel, Thomas H. Fusonie, has submitted an affidavit stating in relevant part:

On May 7, 2005, Dr. Krane's consultation included discussion of
other attorneys who understood DNA profiling, and who were
involved in similar litigation; litigation strategy; possible expert
witnesses; and the protocol and practices of Defendant Jone Monce,
Superintendent of the Bureau of Crimitial lnvestigation ("BCI") in
preparation for Plaintiff's Motion to Compel Discovery to allow
inspection of BCI's London, Ohio, facilities.

On or about June 6, 2005, PlaintifPs counsel concluded it was
necessary to obtain an expert witness report from Dr. Krane
regarding the impact of including the DNA profile of African
Americans into Ohio's DNA database.

Affidavit ofThomas IL Fusonie, attached as exhibit to Plaint iff's Motion, for Protective Order, Doc.

No. 48.

This Court concludes that Dt•. Krane's testitnony must be available to defendants without the

restrictions proposed by plaintiff.

Generally, non-testifying experts are protected from discovery so as
to allow a party to feel free to hire atid consult with such experts
without risking exposing certain inf'orn-tation to the opposing party.
See Ped.R.Civ.P.26(b)(4)(B).

Zolensky v. Ametek, Inc., 142 F.3d 438, unpublished, 1998 WL 124047 (6°i Cir. March 12, 1998).

However, °[a] party may depose any person who had been identified as an expert witness whose

opinions may be presented at trial." Federal Rule of Civil Procedure 26(b)(4)(A). Moreover, a

testifying expert is required to disclose all information considered by him in forming his opinion:

A testifying expert is required to file a report that must contain "a
complete statement of all opinions to be expressed and the basis and
reasons therefor; the data or other information considered by the

3
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witness in forming the opinions; [and] any exhibits to be used as a
summatyof'orsupportfortlieopinions•• "Fed.R.Civ.P.26(a)(2)(B)
(emphasis supplied). Under Rule 26(a)(2)(B), the requirement of
disclosure applies not only to information actually relied upon by a
testifying expert, but also to information that was not relied upon, but

cotisidered by the expert. See Constr. Indus. Servs. Corp. v. Hanover

Ins. Co., 206 F.R.D. 43, 50 (E.D.N.Y.2001)... The advisory
committee notes to the rule explain the lack of a reliance requirement:

The [expert] report is to disclose the data and other information
considered by the expert and any exhibits or charts that sutnmarize or
support the expert's opinions. Given this obligation of disclosure,
litigants sliould no longer be able to argue that material furnished to
their experts to be used in forming their opinions- whether or not

ultinzately relied upon by the expert-are privileged or otherwise

protected from disclosure when such persons are testifying or being

deposed.

Fed.R.Civ.P. 26(a)(2) advisory committee's note (emphasis

supplied)....

Schwab v. Philip Morris USA, Inc., 2006 WL 721368 (B.D.N.Y. March 20, 2006)[emphasis in the

original]. Some courts have concluded that it may be possible to discovery of even a testil'ying

expert where that expert's role as a consultant clearly differs from his role as a witness:

A single expert can be both a testifying expert, subject to the
disclosure requirements of Rule 26(a)(2)(B) regarding some issues,
and a consulting expert, not subject to discovery regarding other

issues. See B. C.F: Oil Ref., Inc. v. Consol_ Edison Co., 171 F.R.D. 57,

61 (S.D.N.Y.1997) ("It is conceivable that an expert could be
retained to testify and in addition to advise counsel outside of the
subject of his testimony. Under such a circumstance it might be
possible to claim a work product privilege if this delineation were

clearly made." (quoting Beverage Market v. Ogilvy & Mather, 563
F.Supp. 1013, 1014 (S.D.N.Y.1983)).

Id. However, that is not the case here. Dr. Krane testified at his deposition to his history of service

to this litigation. According to Dr. Krane, he was contacted in the summer of 2004 and asked if he

4
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would serve as a consultant on plaintiff's claim. Deposition of Dan E. Krane, Ph.D., March 23,

2006, at 86, Doc. No. 50 (filed under seal). After about a year, he was asked if he would be willing

to serve as an expert witness, and was advised that he would be required to prepare a report. Id., at

87. Two to three months later, he produced the August 2005 expert report that has now been

produced to defendants. Id. See also Exhibit A, attached to Plaintff's• Disclosure ofExpert

Testiniony, Doc. No. 28. As a consultant, Dr. Krane discussed general issues about database

searches and testimony and reports previously provided by him. He also discussed research

conducted by him that was subsequently published in the Journal of Forensic Sciences and the

Journal of.Iurimetrics•. Krane Depo., at 89-93. Dr. Krane advised plaintiffs counsel of other

attorneys who might be helpful to plaintift's case "because I was either impressed with those

attorneys' knowledge and understanding of DNA profiling or knew they were also involved in

litigation involving databases...." Id., at 90.

In light of Dr. Krane's testimony, it is impossible to clearly delineate his service as a

consultant from his service as an expert witness.

Thouglz it is theoretically possible to distinguish between an expert
testifying and consulting, in practice, "the delineation between those
roles become[s] blurred" when an expert "review[s] documents in
his role as an expert that he previously had reviewed in his role as

cousrdtant [.]" B.C.E. Oil, 171 F.R.D. at 61.

Schwab v. I'hilip Morris USA, Inc., supra. Additionally, "any ambiguity as to the role played by

the expert when reviewing or generating documents should be resolved in favor ofthe party seeking

discovery." B.C.E. Oil Refining; Inc. v. Consolidated Edison Co. Of New York, Inc., supra, 171

P.R.D. at 62. Cotitrary to plaintiffls characterization of Dr. Krane's roles, this expert appears to

have consulted with plaintiff's oounsel on the very same issues for which he has now been retained

5
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as an expert witness. See Plaintiff's Disclosure of F,xpert Testimony, Doe. No. 28. TJnder these

circumstances, defendants are entitled to depose Dr. Krane regarding the period prior to June 2005

when lie was retained as a testifying expert.

Moreover, Dr. Krane's testimonywill notbe limited to exclude counsel's mental impressions

and trial strategy, if those impressions and that strategy were considered by Dr. Krane in forming

his expert opinions. Although authority on this issue is not unsettled, most courts faced with the

issue have opted in favor of greater discovery of experts. For example, itt T U 3 v. Royal Ins. Co. Of

America, 193 F.R.D. 490, 491-92 (S.D. Miss. 2000), the court concluded that "any material

generated by the testifying expert in connection with the subject litigation"and that all

"communications by the expert to the att.orneys" was discoverable:

At issue is whether Rule 26(a)(2) requires that a party produce
communications of any kind by and between its attorneys and its
testifying experts, regardless of whether a claim of attoroey work
product would ordinarily protect the communications from
disclosure. Rule 26(a)(2)(B) of the Pederal Rules of Civil Procedure
was amended in 1993 to require that reports be prepared for each
testifying expert containing, among other things, "the data or otber

information considered by the witness in fortning the opinions."

(Emphasis added.) The Advisory Committee Notes to the 1993

Amendment, explain this requirement as follows:

The [expert] report is to disclose the data and other information
considered by the expert and any other exhibits or charts tlut

sutntnarize or supportthe expert's opinions. Giveu this obligation of

disclosure, litigants should no longer be able to argue that
materials furnished to their experts to be used in fornring their
opinions--wltether or not ultimately relied apon by the expert--
are privileged or otherwise protected from disclosure when such

persons are testiiying or being deposed.

Advisory Committee Notes Fed.R.Civ.P. 26(A)(2), P. 149 (emphasis

added).

6
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The undersigned recognizes that the authorities differ as to this

issue....

...[see] Magee v. Paul Revere Life Insurance Co., 172 F.R.D. 627

(E.D.N.Y.1997); Haworth, Inc. v. Herman Miller, Tnc•., 162 F.R.D.

289 (W.D.Mieh.1995); All West PetSupply Co. v. Hill's PetProducts

Division, 152 F.R.D. 634 (D.Kan.1993). The Defendants cite these

cases, as well as Nexxus Prods. Co. v. CVS New York, Inc., 188
F.R.D. 7, 9 (D.Mass.1999), and eases which predate the 1993

amendments....

We.. . instead adopt the opposite approach... that is that Rule 26,
requiring disclosure of material "considered," allows discovery of all
communications between counsel and a retained testifying expert,

even if those communications contain the attorneys' mental
iinprossions or trial strategy or is otherwise protected by the
work product privilege. Authorities supporting this position...

include Karn v. Rand, 168 F.R.D. 633, 635 (N.D.Tnd.1996) (the
expert disclosure requirements of 26(a)(2) "'trunlp' any assertion of
work product or privilege");B.C.F. Oil Refining v. Consol. Fdison

Co. ofNY., 171 F.R.D. 57 (S.D.N.Y.1997) (holding that all material

considered by a testifying expert, including comnlunications from
counsel containing attorney work product, must be disclosed);
Lamonds v. General Motors, Corp., 180 F.R.D. 302 (W.D.Va. 1998)

(same); Furniture World, Inc. v. D.A. V. "1'hrdf Stores, 168 F.R.D. 61

(D.N.M.1996) (same); Caalbertson v, Shelter Mut. Ins. Co., No. 97-

1609, 1999 WL 109566 (E.D.La. March 2, 1999) (same); Johnson v.

Gmeinder, 191 F.R.D. 638 (D.Kan.2000) (same); Barna v. United

States, No. 95 C 6552, 1997 WL 417847 (N.D.111. July 28, 1997

(same); Mus.selman v. Phillips, 176 F.R.D. 194, 202 (D.Md.1997)

("[W]hen an attorney furnishes work product--either factual or
containing the attorney's impressions--to [a testifying expert witness],
an opposing party is entitle to discovery of such a communication");
Baxter Diagnostics, Inc. v. AVL Scientifrc Corp., No. CV91-4178-

RC, 1993 WL 360674 (C.D.CaL, August. 6, 1993) (citing the
amendments to Rule 26(a)(2) as requiring "automatic disclosure of
all infonnation considered by the trial experts" in fonningtheir opinions).

7
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Id. See also Western Resources, Inc., v. Union Pacilic Railroad, unpublished, 181494 (D.Kansas,

January 31, 2002):

rA]ny type of work product or other privileged information lose their
privileged status when disclosed to, and considered by, a testifying

expert. Johnson v. Gmeirider, 191 F.R.D. 638,645-47 (D.Kan. 2000)
(holding investigative report and other materials prepared by a non-
testifying expert in connection with investigation of an automobile
accident loses privileged status when disclosed to testifying expert)
(citing Fed.R.Civ.P. 26(a)(2)(B) and advisory committee notes
appended thereto; Lamondsv. General Motors C.orp, 180 F.R.D. 302,
305 (W.D.Va. 1998) (applying rule to opinion work product);
Muss•elman v. Phillips, 176 F.R.D. 194, 202 (D.Md. 1997) (same);
B.C.F. Oil Refining, Inc. v. Consolidated F,dison Co., 171 F.R.D. 57,

66 (S.D.N.Y. 1997) (same); Karn v. Ingersoll-Rand C'o., 168 F.R.D.
633, 639-40 (N.D.Ind.1996) (same); I3arna v, United States, No. 95
C 6552, 1997 WL 417847 (N.I).I11. July 28, 1997) (sanie); 8 Charles
A. Wright, Artliur R. Miller, & Richard L. Marcus, Federal Practice
and Procedure § 2016.2 at 250-52 (1994) ("[W]ith respect to experts
who testify at trial, the disclosure requirenients of Rule 26(a)(2),
adopted in 1993, were 'rntended to pretermit fiirther discussion and
mandate disclosure despitc privilege"); Lee Mickus, Discovery of
WoNk Product Disclosed to a"I'estifying Fxpert (Jnder the 1993
Amendments to the Federcil Rules of Civil Procedure, 27 Creighton
L.Rev. 773, 808 (1994)).FN 11

FN 11. See, also, In re Air Crash at Dubrovnik, No. MDL 1180,
3:98:CV-2464 (AVC), 2001 WL 777433, at *3 (D. Conn. June 4,
2001); QST Energy, Inc. v. Mervyn's and Target Corp., No. C-00-
1699MJJ (EDL), 2001 WL 777489, at *3-5 (N.D.Cal. May 14, 2001)
(in naming former consultant as witness, party waives attorney client
privilege in regard to all subjects on which expert likely to offer
testimony); Vaughan Furniture Co. v. Featureline Mfg., Inc., 156
F.R.D. 123, 128 (M.D.N.C.1994) (waiver ofprivilege resulting from
designation of attorney as expert witness applies to those documents
expert reviewed at any time and that would be relevant to formulation
of expert opinion) (emphasis acl(led); Chemical Bankv. AffilialedFM
Ins. Co., No. 87-Civ-0150 (SHS), 1996 WL 445362 (S.D.N.Y. Aug.

7, 1996); Douglas v. Univ. Hosp., 150 F.R.D. 165, 168
(E.D.Mo.1993) (once non-testifying expert is dcsignated as testifying
expert, non-testifying expert subject to cross-examitiation); County
of Suffolk v. Long Island Lighting Co., 122 F.R.D. 120, 123

8
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(E.D.N.Y.1988) (Party cannot proffer consultant as disinterested
expert and at same time shield his major role in formulation of case.).

Id.

in view of the Advisoiy Committee Notes to the 1993 Amendments to Federal Rule of Civil

Procedure 26, see supra, this Court agrees with those courts that have concluded that neither the

"exceptional circumstances" of Federal Rule of Civil Procedure 26(b)(4), nor the work product

doctrine of Federal Rule of Civil Procedure 26(b)(3) apply to a consulting expert who has been

designated as an expert witness, particularly where, as here, his role as a consultant is closely

intortwined with his role and opinions as a testifying expert

For all the foregoing reasons, Defendants' Motion to Compel, Doe. No. 46, is GRANTED.

Plaintiff's Motton for a Protective Order, Doc. No. 48, is DENIED.

IT IS SO ORDERED.

s/Norah McCanii Kirtg

Norah McCann IGng

United States Magistrate Judge

May 19. 2006

9
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