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Rélators, by and through counsel, respectfully move this Court to order Stantec
Consulting Corporation (“Stantec”), to show cause why it should not be held in contempt for
failing to obey this Court’s subpoena, issued pursuant to Rule 45 of the Ohio Rules of Civil
Procedure, ordering a éorporatc representative to attend a deposition and produce documents
prior to the deposition. Relators further request that this Court order Stantec to produce
documents responsive to the subpoena and listed in the attached privilege log — but wrongfully
withheld under the guise of attorney client privilege and work product — at a time and place
chosen by Relators, and to reimburse Relators the expenses incurred as a result of Stantec’s
failure to comply with this Court’s subpocna. Alternatively, Relators move this Court to order
Stantec to produce the responsive documents to this Court f(;r an in camera inspection. Because
the June 1, 2010 deadline for the submission of evidence is quickly approaching, Relators also
request that should this Court order Stantec to produce certain documents and when those
documents prove to be relevant to the credibility of Respondents’ expert, that Relators be granted
leave to supplement Relators’ Presentation of Evidence.

The grounds for this motion are more particularly set forth in the Memorandum in

Support submitled herewith.
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MEMORANDUM IN SUPPORT

L INTRODUCTION

Respondents are at it again. They did not want Relators to have the opportunity to submit
rebuttal evidence to the flawed expert reports of Respondents” experts. This Court denied that
obfuscation. Respondents did not want Relators to have the opportunity to submit evidence of
the flooding of their property in March, 2010 by the actions of Respondents. ‘This Court denied
that obfuscation attempt as well. Now in concert with its testifying experts, Respondents are at
it again trying to hide what must be information materially damaging to its position in this
action. Thus, despite the fast-approaching deadline for the submission of evidence, Relators
have no choice but to seck this Court’s assistance in obtaining the compliance of Stantec
Consulting Corporation (“Stantec”) with a valid subpoena served upon Stantec by Relators,

Specifically, Stantec has failed to produce certain documents and communications
responsive lo the subpoena, claiming, via Respondents’ counsel, the Ohio Attorney General’s
Office, that the items are protected from disclosure under several theories including the attorney-
client privilege, work product doctrine, and the consulting expert exception. Stantec and
Respondents have wronglully refused disclosure of such documents because: 1) Rule 26(B)(5)
provides for the disclosure of all materials given to and reviewed by a testifying expert, including
trial preparation materials, opinion work product, and privileged materials; and 2) Stantec and
Respondents have failed to identify a clear line of demarcation between Stantec’s purported roles
as consulting expert verses testilying expert. Accordingly, this Court should order Stantec to
produce documents responsive to the subpoena and listed in the attached privilege log with great
haste, and to reimburse Relators the expenses incurred as a result of Stantec’s failure to comply

with this Court’s subpoena.



II. STATEMENT OF FACTS

On April 23, 2010, by personal service, Relators served a subpoena upon Stantec, See
Notice of Filing Subpoena to Stantec Consulting Corporation at 4, attached as Ex. 1. That
subpoena commanded Stantec to present a corporate representative for deposition on April 29,
2010 at 12:00 p.m. and produce documents at or before the deposition. Id at Ex. A.

Stantec did not object to the subpoena, and on April 29, 2010, Stantec presented
corporate representative Tadd Henson for deposition. During Mr. Henson’s deposition, it
quickly became apparent that despite the Relators’ clear requests for the production of certain
documents sct forth in the subpoena, Stantec and Mr. Henson did not produce several categories
of responsive documents. Counsel for Relators reiterated Relators’ requests for certain
documents during the deposition. See, e.g., Dep. of Tadd Henson at 21:13-23:3; 95:9-96:10,
attached as Fx. 2.

In follow-up, on May 3, 2010, counsel for Relators again asked counsel for Respondents
to produce five categories of documents which Stantec failed to produce in response to the
subpoena: 1} all agreements between ODNR and Stantec identified in the privilege log emailed
by Jennifer Croskey to counsel for Relators on February 9, 2010, and any supplements to those
agreements; 2) Stantec’s invoices; 3) Stantec’s emails with Dr. Philip DeGroot and/or
Hydrosphere Lngineering; 4) Stantec modeling/mapping of the July 2003 flooding with the old
spillway in place; and 5) copies of any reports of Dr. Pressley Campbell in Mr. Henson’s files.
Correspondence dated May 3, 2010, altached as Ex. 3-A to Aff. of Thomas H. Fusonie.'
Counsel for Relators reminded counsel for Respondents that all of these documents were

responsive to the subpoena served on Stantec on April 23, 2010, and that Stantec did not object

L The Affidavil of Thomas . Fusonie is attached hereto as Ex. 3.



{o that subpoena. 7d. Counscl for Relators’ demanded production of all responsive documents
by May 7, 2010. Id.

On May 7, 2010, counsel for Respondents informed counsel for Relators that
Hydrosphere would be unable to comply with the document request by the May 7th deadline, but
stated that they were “working” on a tesponse. Correspondence dated May 7, 2010, attached as
Ex. 3-B.

A week later, on May 14, 2010, counsel for Respondents informed counsel for Relators
that responsive documents would be produced “early” the following week, but asserted that
certain documents would not be produced on the basis ﬁf work product despite the fact that Mr.
Henson was a “lestifying expert.” Correspondence dated May 14, 2010, attached as Ex. 3-C at 5.
Counsel also refused Relators' request to remove the redaction from the Supplemenfal agreement
between ODNR and Stantec on the basis that the 1'edacted portion was protected work-product
material. 74, While counsel acknowledged that Mr. Henson testified about the scope of his
work, counsel for Respondents claimed that he “only testified generally about the scope of
Stantec’s work . . . 7 and thus did not waive the privilege. Id.

That same day, counse] for Relators asked counsel for Respondents to provide authority
to support Respondent’s position that it could redact the portion of the supplemental agrecment
that describes the scope of Stantec’s work when Stantec prepared a report and an affidavit
pursuant to the supplemental agreement. Correspondence dated May 14, 2010, attached as Ex.
3-C at 4-5. Relators noted that this position was contrary to ODNR’s stance in ODNR v.
Baucher (Mercer County C.C.P Case No. 08-CI1V-250), ODNR v. Linn (Mercer County C.C.I
Case No. 08-CIV-251), ODNR v. Minch (Mercer County C.C.P Case No. 08-CIV-252), ODNR

v. Post (Mercer County C.C.P Case No. 08-CIV-253), and ODNR v. Zumberge (Mercer County



C.C.P Case No. 08-CIV-254), all cases pending before the Mercer County Court of Common
Pleas, and all cases in which ODNR produced its contracts with its expert in unredacted form.
Id. Relators reminded Respondents that its position was contrary to its decision to not object
when Relators asked Mr. Henson during the deposition to describe the scope of Stantec’s work
for ODNR in this action. Jd. Relators demanded that Respondents produce authority to support
its stance by the end of the day on May 18, 2010, and that in the absence of such authority,
Relators would be forced to seek the assistance of this Court. /d.

On May 18, 2010, counsel for Respondents produced a few documents responsive to the
subpoena, but withheld numerous emails on the basis of attorney-client privilege and/or aftorney
work-product. Correspondence dated May 18, 2010, attached as Ex. 3-C, p. 2-3. Respondents
also refused to remove the redaction of the supplemental agreement that describes the scope of
Stantec's work, on the basis of attorney work product. Id.

That same day, counsel for Relators responded, again reiterating their positions that
Respondents’ decision to withhold communications between Mr. Henson and Respondents on
the basis of attorney work product or attorney/client privilege and Respondents’ decision to
withhold an unredacted version of the Stantec Supplemental Agreement, despite no objection by
Stantec to the subpoena, lacked merit. Correspondence dated May 18, 2010, attached as Ix. 3-C,
p. 1-2. In alast-ditch effort to avoid involving the Court, Relators gave Stantec until the end of
business on May 19, 2010 to produce the communications and unredacted Supplemental
Agreement. [Id.

On May 19, 2010, counsel for Respondents responded that they would not be producing
an unrcdacted version of Respondents” Supplemental Agrcement Wit_h Stantec and would not be

producing communications responsive to Relators” valid subpoena. Correspondence dated May



19, 2010, attached as Ex. 3-C, p. 1. Respondents refused to provide certain emails and
documents purportedly on the basis that Mr. Henson did not rely on these documents in forming
his opinion. /d. In that same correspondence, Respondents also claimed that Stantec was a
consulting expert, that as such the communications between Stantec and Respondents were
protected by the attorney-client privilege and work product doctrine, and thus for this additional
reason Stantec would not be producing the responsive documents. /d..

True to Respondents’ word, Stantec failed to produce the requested documents by the end
of business on May 19, 2010. Respondents also never provided Relators with any authority lo
support the nondisclosure of such documents.

M. LAW AND ARGUMENT
A. Ohio Civil Rule 45 Requires A Third Party To Comply With A Subpoena In
The Absence Of A Proper Objection, Motion To Quash Or Other Adequate
Excuse.

A party to a civil action may subpoena a third party to “produce documents, clectronically
stored information, or tangible things at a ... deposition.” Seg Ohio Civ. R. 45(A)(H(b)(ii). The
subpoenaed parly may object lo or move to quash the subpoena pursuant to Ohio Civ. R.
45(CY2)(b). Otherwise, unless the subpoenaed party has an “adequate excuse,” failure to obey
the subpoena may be deemed contempt of court. See Ohio Civ. R. 45(E).

Stantec has refused to comply with Relators’ subpoena, yet has not objected to or moved
to quash the subpoena. Nor has Stantec’s counsel or counsel for Respondents provided any
authority to support Stantec’s failure to produce the requested documents. Because Stantec has
failed to object to or otherwise move to quash the subpoena, Stantec should be ordered to

immediately produce the documents identified in the subpoena.



B. All Materials Reviewed By Stantec, Including Stantec’s Agreement With
Respondents And All Communications With Respondents Are Discoverable.

Stantec cannot withhold from discovery its agreement with Respondents or the
communications it had with Respondents on the basis of attorney work product, attorney/client
privilege, or dual status as a “consulting” cxpert.

1. Anything received, reviewed, read, or authored by Stantec, before or in

connection with the forming of its opinion, must be disclosed.
Ohio Rule of Civil Procedure 26(B)(5) provides lor the disclosure, if requested by the

opposing party, of all material given to and reviewed by a testifying expert, including trial
preparation materials, opinion work product, and privileged materials. Ohio Rule of Civil
Procedure 26(B)5)(b) provides in pertinent part:

[A] party by means of interrogatories may require any other party
(1) to identify each person whom the other party expects to call as
an expert witness at trial, and (11) to state the subject matter on
which the expert is expected to testify. Thercafter, any partly may
discover from the expert or the other party facts known or opinions
held by the expert which are relevant to the stated subject matter.
Discovery of the expert’s opinions and the grounds therefor is
restricted fo those previously given to the other party or those to be
given on direct examination at trial.

Ohio R. Civ. P. 26(B)(5)}(b) (emphasis added). While the Ohio Rules of Civil Procedure also
provide protection from discovery for work product materials, see Ohio R. Civ. P, 26(B)(3), the
rule explicitly states that this protection is “[sJubject to the provisions of subdivision (BY5)....”
Though Ohio case law interpreting the relationship between these two provisions is yet to be
developed, case law interpreting analogous rules from other states as well as case law
interpreting the Federal Rules of Civil Procedure require the conclusion that because the rules

permit a party to discover from the expert “facts known or opinions held” by the expert,



including the “grounds therefor”, a party is entitled to the discovery of all documents the expert
reviewed in forming its opinions.

Tn this regard, the manner in which Missouri courts have interpreted their Rules of Civil
Procedure, which are similar to the Ohio Rules of Civil Procedure, is particularly instructive.
Like the Ohio Rules, while opinion work product is protected frpm discovery, it is subject to the
provisions regarding expett discovery, Comparc Ohio R. Civ. P. 26(B)3) and Ohio R. Civ. P.
26 (B)(5) with Mo. R. Civ. P. 56.01(b)(3) and Mo. R. Civ. P. 56.01(D)(4). Like Ohio Rule
26(b)(5), Missouri Rule 56.01(b)(4) provides for discovery of “facts known and opinion held” by
expexts retained for litigation once they have been designated as trial witnesses. Edwards v. Mo.
State Bd. of Chiropractic Examiners, 85 S.W.3d 10, 27 (Mo. Ct. App. W.D. 2002} (citing State
ex rel. Tracy v. Dandurand, 30 S.W.3d 831, 834 (Mo. banc 2000)). Missouri courts have
interpreted these rules to “require an expert to produce at deposition the materials that the expert
has reviewed in order that the opposing attorney be able to intelligently cross-examine the expert
concerning what facts he used to formulate his opinion.” Id. (citing Tracy, 30 S.W.3d at 835)
(quotation omitted). In other words, “Rule 56.01(b)(4) provides a “bright line’ rule that all
material given to and réviewed by a testifying expert must, if requested, be disclosed[,]”
inctuding “both trial preparation materials and opinion work product.” fd.

Likewise, the analogous Federal Rules have been interpreted as providing for a similar
bright line rule: a party is required to disclose “all data and information considered by testifying
experts, including that otherwise privileged.” Euclid Chem. Co.v. Vector Corrosion Tech., Inc.,
No. 1:05 CV 80, 2007 WL 1560277, at *3 (N.D. Ohio May 29, 2007) (citing Reg'l dirport Auth.
v. LFG, LLC, 460 F.3d 697, 715-16 (6th Cir. 2006)). Indeed, the overwhelming majority of

courts follow this approach and mandate disclosure of all documents, including attorney work
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product, given to testifying experts. Reg’l Airport Auth., 460 F.3d at 717 (noting that “the
‘overwhelming majority’ of courts . . . mandate[e] disclosure of all documents, including
attomey opinion work product, given to testifying experts”).

This duty to disclose “prevails with equal force over claims of attorney-client, work
product, and common interest privilege.” Jd. (citing Bitler Inv. Venture 1I, LLC v. Marathon

- Ashland Petroleum LLC, No. 1:04-CV-477, 2007 WL 465444, at *3 (N.D. Ind. Feb. 7, 2007)).
Thus, “whether any privilege otherwise attaches to the documents at issue makes 1o difference”
because the rule is clear: “[i]f a testifying expert ‘considered’ a document in forming his
opinion, then it must be produced.” Id. «Considered” is broadly defined to include “as anything
received, reviewed, read, or authored by the experl, before or in connection with the forming of
his opinion, if the subject matter relates to the facts or opinions expressed.” Id. at *4 (footnotes
omitted). “All ambiguities must be resolved in favor of discovery.” 1d.

For testifying experts, “{ejverything the experl so receives is discoverable, rega'rdless of
privilege and regardless of whether the expert found the data or information helpful in forming
the opinion.” Id. (citation omitied). See also Inre Commercial Money Cir., Inc., Equip. Lease
Litig., 248 F.R.D. 532, 537 (N.D. Ohio 2008) (“Materials reviewed or generated by an expert
must be disclosed, regardless of whether the expert aclually relies on the material as a basis for
his or her opinions.”) {quotation omitted). “If the expert maintains a file relating to his
engagement, everything in that file is discoverable.” Id. “‘Marching orders’ from counsel are
discoverable™ as well as are “[d]ata or informatioﬁ received from a non-testifying expert . .. ."

I1d. (footnotes omitted).

The reasoning behind this approach is simple. “Once an expert sees information . . . that

information becomes part of the expert’s mental database, and the opposing party is entitled to
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test how, if at all, knowing that information may have influenced the expert’s opinion.” MVB
Mortg. Corp. v. Fed. Deposit Ins. Corp., No. 2:08-c¢v-771, 2010 WL 582641, at *4 (S.D. Ohio
Feb. 11, 2010)

Under this bright line rule, Stantec cannot withhold an unredacted copy of the
Supplemental Agreement between Stantcc and Respondents. According to the foregoing
authorities, and contrary to Respondents’ position, the agreement is not protected work product.
Moreover, counsel for Relators specifically asked Mr. Henson regarding the scope of his work
that led to Mr. Henson’s atfidavit. Henson Dep. at 19:15-20:19. Indeed, Mr. Henson was asked
not only about his understanding of the scope of the potential project, but “ultimately, what was
the scope of the project” that led to his affidavit. [d. at 19:22-24. Respondents did not object to
that line of questioning. /d. at 19:22-20:19. Mr. Henson then answered that the scope of the
project was described in his report. /d. at 20;1-15. If the scope of the project is all within his
report as Mr, Henson testified, Respondents and Stantec have no basis to withhold the portion of
the Supplemental Agreement that describes the scope of the work.

Likewise, as the foregoing authoritics hold, communications between Stantec and
Respondents are not protected by any privilege. Whether Stantec or Mr. Henson relied on these
documents and emails is irrelevant; once Stantec saw the materials and information it became
part of the expert’s mental database. Under the bright line rule of Rule 26, these
communications and materials must be disclosed,

2. Stantec’s role as a consulting expert does not save from discovery

Stantec’s Supplemental Aereement with Respondents or its
communications with Respondents.

Similarly, communications between Stantec and Respondents are not protected {rom

discovery by Stantce’s purported role as a “consulting” expert. When an expert serves as both a

12



litigation consultant and a testifying witness, in many cases, “the party relinquishes the privilege
that would otherwise attach to the litigation consultant’s work.” In re Commercial Money Ctr.,
Inc., Equipment Lease Litig., 248 F.R.D. 532, 537 (N.D). Ohio 2008). In such circumstances, “an
expert’s proponent still may assert a privilege over such materials, but only over those materials
generated or considered uniquely in the expert’s role as consultant.” Jd.

Relators do not bear the burden of establishing that the requested communications and
documents are related to the subject matter of Stantec’s report and not to Stantec’s role as a
consultant. Rather, it is well-scttled that the party asserting a privilege bears the burden of
establishing it. Id at 539 (citing In re Columbia/HCA Healthcare Corp. Billing Practices Litig.,
293 F.3d 289 (6th Cir. 2002)). Moreover, in light of the purpose behind Rule 26’s “disclosure
requirement--to allow parties to reveal weaknesses in expert testimony offered by an adversary,
the scopé of the privilege must be narrowly construed against the expert’s proponent.” /d. at 538
(quotation omitted).

While here Respondents argue that disclosure of documents reviewed by a consulting
expert is protected, the Ohio Attorney General took the opposite position in Hilson v. Wilkinson,
No. 2:04-cv-00918, (5.D. Ohio May 19, 2006), attached hereto as Ex. 4. In Wilson, the Attorney
General sought an order compelling the disclosure of certain documents by and compelling the
testimony on certain issues of plaintiff’s experl. Id. at 1. Plaintiff claimed that plaintiff’s expert
served a dual role: a consulting expert and testifying expert. /d. at 2. Plaintiff argued that its
expert’s communications with counsel prior to June 2005 (i.e., the point at which plaintit’s
expert was retained as a testifying expert) constituted protected attorney work product, and that,
before conducting the requested discovery, the Attorney General must establish exceptional

circumstances requiring the discovery of such information. Jd. Plaintiff also argued that in any
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cvent, its litigation strategy or/and mental impressions were protected work product and not
discoverable. Id. at 2-3.

(X33

The Court rejected the plaintiff’s arguments and concluded that neither the “exceptional
circumsiances’ of Federal Rule of Civil Procedure 26(b)(4), nor the work product doctrine of
Federal Rule of Civil Procedure 26(b)(3) apply to a consulting expert who has been designated
as an expert witness, particularly where . . . his role as a consultant is closely intertwined with his
role and opinions as a testifying expert.” Id. at 9. The Court noted that “[{{hough it is
theoretically possible to distinguish between an expert testifying and consulting, in practice, the
delineation between those roles . . . becomel[s] blurred” when an expert “review[s| documents in
his role as an expert that he previously had reviewed in his role as consultant [.]” Id. at 5 (citing
Schwab v. Philip Morris US4, fnc., No. No. No. 04-CV-1945, 2006 WL 721368, at *3 (E.D.N.Y.
March 20, 2006); B.C.F. Ojl Ref., Inc. v. Consol. Edison Co., 171 FR.D. 57,61 (S DN.Y.
1997)). Additionally, “any ambiguity as to the role played by the expert when reviewing or
generating documents should be resolved in tavor of the party seeking discovery.” Jd. (quoting
B.CF Oil Ref,, 171 F.R.D. at 62). The Court reasoned that it was “impossible to clearly
delineate [the expert’s] service as a consultant from his service as af testifying] expert witness”
and indeed “appear[ed] to have consulted with plaintiff’s counsel on the very same issues for
which he has now been retained.” Id. at 5.

Additionally, and consistent with the authorities discussed in § 111.B.1, the Court in Wilson
refused to limit the discovery to exclude counsel’s mental impressions and trial strategy. Id. at 6.
The Court adopted the position that “any material generated by the testifying expert in

connection with the subject litigation” and “all communications by the expert to the atlorneys

was discoverable.” Jd. at 6 (quotation omitted). See also id. at 7 ("Rule 26 . . . require[es]
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disclosure of material ‘considered,’ and thus “allows discovery of all communications between
counsel and a retained testifying expert, even if those communications contain the atlorneys’
mental impressions or trial strategy or is otherwise protected by the work product privilege.”)

Here, in light of the privilege log produced by Respondents, it is impossible to clearly
delineate Stantec’s and Mr. Henson’s service as a consultant from Mr. Henson’s service as a
testifying expert witness. Respondents’ simply described the purportedly protected documents
as “‘emails” and did not bother to identify which emails were exchanged with Mr. Henson in his
role as a consultant. See generally Respondents’ Privilege Log, attached as Fx. 3-D. And
interestingly, the majority of these emails were exchanged near the time Mr. Henson
executed his affidavit and near the time Mr. Henson was deposed. /d. Respondents redacted
the entire scope of work section of the agreement between Stantec and Respondents;
Respondents made no attempt to delincate Stantec’s work as a consultant verses its work as a
testifying experl. Supplemental Agreement No. 12 at 2 attached as Ex. 3-E. Likewise, Stantec’s
invoices make no effort to distinguish between work done on a consulting basis verses work
done as a testifying witness. Stantec Invoices, attached as Ex, 3-F. Indeed, the individual time
sheets reveal the work was directed at the preparation of its report and modeling. All the facts
indicate that Stantec’s and Mr. Henson’s role as a consultant is closely intertwined with his role
and opinions as a testifying expert.” As such, Respondents have relinquished the privilege that
would otherwise attach to the litigation consultant’s work, and thus, these communications must
be produced.

Further, it is obvious that Stantec and Respondents are desperate to hide information

materially damaging to Respondents” position in this action. Nothing illustrates Respondent’s

desperation more than Respondents’ redaction of the entire scope of services in the Supplemental
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Agreement — even though the scope clearly covers Stantec’s services as a testifying expert.
Supplemental Agreement No. 12 at 2, attached as Ex. 3-E.
C. Stantec Should Be Held In Contempt And Ordered To Pay Relators
Attorneys’ Fees Incurred As A Result Of Its Failure To Comply With The
Subpoena. :

Ohio Rule of Civil Procedure 45(E) provides that “failure by any person without adequate
excuse to obey a subpoena served upon that person may be deemed a contempt of the court.”
Ohio Civ. R. 45(E). Moreover, a “subpoenaed person or that person’s attorney who frivolously
resists discovery under this rule may be required by the court to pay the reasonable exbcnses,
including reasonable attorney’s fees, of the party seeking the discovery.” Id. Stantec has
repeatedly disregarded the subpoena issued under the authority of this Court and adopted
positions contrary to the law (and contrary to the position adopted by Respondents in related
litigation). Its actions constitute willful impediment to Relators’ efforts to obtain full and
complete expert discovery. As aresult, Relators have incurred otherwise unnecessary attorneys’
fees to obtain the subpoenaed documents.

Therefore, Relators moves this Court for an Order requiring Stantec to answer and show '
cause why it should not be held in contempt of this Court and, upon a failure to show cause, to
adjudge it in. contempt of this Court for having disregarded the subpoena. Relators further move
this Court to order that Stantec relieve itself of contempt by paying Relators’ reasonable
atlorneys’ fees incurred as a result of its failure to comply with the subpoena.

V. CONCLUSION
For the reasons set forth above, Relators respectfully request that this Court order Stantec
to show cause why it should not be held in contempt for failing to obey this Court’s subpoena.

Relators further move this Court to order Stantec to produce the requested documents a time and
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place specified by Relators, and to pay Relators” attorneys’ fees incurred as a result of its failure
to comply with the subpoena. Alternatively, Relators move this Court to order Stantec to produce
the responsive documents to this Court for an in camera inspection. Last, because the June 1,
2010 deadline for the submission of evidence is quickly approaching, Relators also request that
should this Court order Stantec to produce certain documents and those documents prove to be
relevant to the credibility of Respondents’® expert, that Relators be granted leave to supplement
Relators’ Presentation of Evidence.

Respectfully submltted
/
/7 /
j‘y»{{ﬁ/%( f Yw:,(,(‘/’ Z/(/jne/@* /?f;/c,gf/
‘Brige L. Ingram/{0018008)
(Counsel of Record) \ ,/
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Martha C. Brewer (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
blingram(@vorys.com
jrmiller{@vorys.com
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mcbrewer@vorys.com

Attorneys for Relators
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CERTIFICATE OF SERVICE

The undersigned hereby certifics that a true copy of the foregoing was served upon the
following, via U.S. Mail postage prepaid, this 24th day of May, 2010:

William J. Cole

Mindy Worly

Jennifer S.M. Croskey
Assistant Attorneys General

30 East Broad Street, 26th Floor
‘Columbus, Ohio 43215

Dale T. Vitale

Daniel J. Martin

Rachel H. Stelzer

Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road # D-2

Columbus, Ohio 43229

Atiorneys for Respondents

The undersigned hereby certifies that a true copy of the foregoing was served upon the
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IN THE SUPREME COURT OF OHIO, 65. 8. FRONT STREET, COLUMBUS, OHIO 43215
[ [[ [ CIVILCASESUBPOENA [ [[[I

STATE OF OHIO EX REL. WAYNE T. DONER, ET AL,

Case No. 2009-1292

Relators,
-yS- FOR CLERK LSE ONLY:
. Receipl #
SEAN D. LOGAN, DIRECTOR OHIO DEPARTMENT OF : {cost) {deposit)
NATURAL RESOURCES, ET AlL., p
Respondents. : CLERK 3§ . )
FR. CO. SHERIFF® % 3
TO: Stantec Consulting Corporation FOREIGN SHERIFF - 3
1500 Lake Shore Drive, Suite 100
Columbus, Ohio 43204
YOU ARE HEREBY COMMANDED TO:
X ATTEND AND GIVE TESTIMONY AT A (TRIAL} (HEARING) (DEPOSITION) ON THE DATE, TIME AND
- AT THE PLACE SPECIFIED BELOW. '
X ATTEND AND PRODUCE (DOCUMENTS) (TANGIBLE THINGS) AT A (TRIAL) (HEARING)

- DESCRIPTION OF LAND OR OTHER PREMISES : o

(DEPOSITION) ON THE DATE, TIME AND AT THE PLACE SPECIFIED BELOW.

PRODUCE, AND PERMIT INSPECTION AND COPYING, ON THE DATE AND AT THE TIME AND PLACE
SPECIFIED BELOW, OF ANY DESIGNATED DOCUMENTS THAT ARE IN YOUR POSSESSION, CUSTODY

OR CONTROL.

PRODUCE AND PERMIT INSPECTION AND COPYING, TESTING OR SAMPLING, ON THE DATE AND AT
THE TIME AND PLACE SPECIFIED BELOW, OF ANY TANGIBLE THINGS THAT ARE IN YOUR
POSSESSION, CUSTODY OR CONTROL.

PERMIT ENTRY UPON THE FOLLOWING DESCRIBED LAND OR OTHER PROPERTY, FOR THE
PURPOSES DESCRIBED IN CIV. R. 34(A)(3), ON THE DATE AND AT THE TIME SPECIFIED BELOW.

Day  Thursday DATE April 29, 2010 TIME  12:00 p.m.
PLACE _Vorys Sater Seymour and Pease LLP, 52 E. Gay Street, Columbus, Ohio 43215
DESCRIPTION OF ITEMS TO BE PRODUCED: _Ssg Exhibit A attached.
THE STATE OF OHIO
Franklin County, s5:
To the Sheriff of N/A County, Ohio Greetings :

YOU ARE HEREBY COMMANDED TO SUBPOENA THE AHOVL NAMED PERSON.
WITNESS MY HAND AND SEAL OF SAID COURT THIS 30th DAY OF DECEMBER, 2109,
KRISTINA D. FROST, CLERK OF THE SCPREME COURT OF OHIO

BY:

SIGNATURE OF ATTORNEY FOR RELATORS

REQUESTING PARTY INFORMATION

NAME:

Martha C. Brewer

Attorney for Relators

ATTORNEY CODE 0083788 _ | TELEPHONE NUMBER: (614} 464-5626




‘ CASE NO. 2009-1282
Civil rule 456(c) protection ¢f persons subject to subpoenas

(1) A PARTY ORAN ATTORNEY RESPONSIBLE FOR THE ISSUANGE AND SERVICE OF A SUBPOENA SHALL TAKE REASONABLE STEPS TO
AVOID IMPOSING UNDUE BURDEN OR EXPENSE ON A PERSON SUBJECT TO THAT SUBPOENA.
{2} (2) A PERSON COMMANDED TO PRODUCE AND PERMIT INSPECTION AND COPYING CGR DESHSNATED BODKS, PAPERS, DOCUMENTS,
OR TANGIBLE THINGS, OR INSPECTION OF PREMISES, NEED NOT APPEAR IN PERSON AT THE PLACE OF PRODUCTION OR INSPECTION
UNLESS COMNMANDED TO APPEAR FOR DEPOSITION, HEARING, OR TRIAL.
(b) SUBJECT TO DIMVISION {D)(2) OF THIS RULE, A PERSCON COMMANDED TO PRODUCE AND PERMIT INSPECTION AND COPYING MAY,
WITHIN FOURTEEN DAYS AFTER SERVICE OF THE SUBPOENA OR BEFORE THE TIME SPECIFIED FOR COMPLIANCE IF SUCH TIME IS LESS
THAN FOURTEEN DAYS AFTER SERVICE, SERVE UPON THE PARTY OR ATTORNEY DESIGNATED IN THE SUBPOENA WRITTEN
OBJECTIONS TO INSPECTION AND COPYING OR ANY OR ALL OF THE DESIGNATED MATERIALS OR OF THE PREMISES. IF OBJECTION IS
MADE., THE PARTY SERVING THE SUBPOENA SHALL NOT BE ENTITLED TO INSPECT AND COPY THE MATERIALS OR INSPECT THE
PREMISES EXCEPT PURSUANT TO AN ORDER OF THE COURT BY WHICH THE SUBPOENA WAS ISSUED. IF OBJECTION HAS BEEN MADE,
THE PARTY SERVING THE SUBPOENA, UPON NOTICE TO THE PERSON COMMANDEDR TO PRODUCE, MAY MOVE AT ANYTIME FOR AN
ORDER TO COMPEL THE PROBUCTION, AN ORDER TO COMPEL FRODUCTION SHALL PROTECT ANY PERSON WHOSE I NOT A PARTY
OR AN OFFICER OF A PARTY FROM SIGNIFICANT EXPENSE RESULTING FROM THE INSPECTION AND COPYING COMMANDED.
{3) ONTIMELY MOTION, THE COURT FROM WHICH THE SUBPOENA WAS ISSUED SHALL QUASH OR MODIFY THE SUBPOENA, OR ORDER
APPEARANCE OR PROBDUCTION ONLY UNDER SPECIFIED CONDITIONS, IF THE SUBPOENA DOES ANY OF THE FOLLOWING:

{(a} FAILS TO ALLGW REASONABLE TIME TO COMPLY;

(b} REQUIRES DISCLOSURE OF PRIVILEGED OR OTHERWISE PROTECTED MATTER AND NC EXCEPTION OR WAIVER APPLIES;

{c) REQUIRES DISCLOSURE OF AN UNRETAINED EXPERTS OPINION OR INFORMATION NOT DESCRIBING SPECIFIC EVENTS OR
OCCURRENCES IN DISPUTE AND RESULTING FROM THE EXPERT'S DUTY MADE NOT AT THE REQUEST OF ANY PARTY, - ’

{d} SUBJECTS A PERSON TO UNDUE BURDEN.

(4) BEFORE EILING A MOTION PURSUANT TO DIVISION (C)(3)(d) OF THIS RULE, A PERSON RESISTING DISCOVERY UNDER THIS RULE SHALL
ATTEMPT TO RESOLVE ANY CLAIM OF UNDUE BURDEN THROUGH DHISCUSSIONS WITH THE ISSUING ATTORNEY. A MOTION FILED
PURSUANT TO DIVISION (C)(3){d) OF THIS RULE SHALL BE SUPPORTED BY AN AFFIDAVIT OR THE SUBPOENAED PERSON OR A CERTIFICATE
OF THAT PERSON'S ATTORNEY OF THE EFFORTS MADE TO RESOLVE ANY CLAIM OF UNDUE BURDEN.
(5} IN CASES UNDER DIMISION (C){3)({c) OR (C)(3)(d) OF THIS RULE, THE COURT SHALL QUASH OR MODIFY THE SUBPOENA UNLESS THE
PARTY IN WHOSE BEHALF THE SUBPOENA IS ISSUED SHOWS A SUBSTANTIAL NEED FOR THE TESTIMONY OR MATERIAL THAT CANNOT BE
OTHERWISE MET WITHOUT UNDUE HARDSHIP AND ASSURES THAT THE PERSON TO WHOM THE SUBPOENA 1S ADDRESSED WILL BE
REASONABLY COMPENSATED.

Civ, R. 45{D) Duties in responding to subpoena
(1) A PERSON RESPONDING TO A SUBPOENA TO PRODUCE DOCUMENTS SHALL PRODUCE THEM AS THEY ARE KEPT IN THE USUAL
COURSE OF BUSINESS OR SHALL ORGANIZE AND LABEL THEM TO CORRESPOND WITH THE CATEGORIES IN THE DEMAND. A PERSON
PRODUCING DOCUMENT PURSUANT TO A SUBPOENA FOR THEM SHALL PERMIT THEIR INSPECTION AND COPYING BY ALL PARTIES
PRESENT AT THE TIME AND PLACE SET IN THE SUBPOENA FOR INSPECTION AND COPYING.
@ WHEN INFORMATION SUBJECT TO A SUBPOENA 1S WITHHELD ON A CLAIM THAT IT IS PRIVILEGED OR SUBJECT TO PROTECTION
AS TRIAL PREPARATION MATERIALS, THE CLAIM SHALL BE MADE EXPRESSLY AND SHALL BE SUPPORTED BY A DESCRIPTION OF THE
NATURE OF THE DOCUMENTS, COMMUNICATIONS, OR THINGS NOT PRODUCED THAT IS SUFFICIENT TO ENABLE THE DEMANDING PARTY
TO CONSENT THE CLAIN.

Civ. R._45(E} Sanctions
FAILURE BY ANY PERSON WITHOUT ADEQUATE EXCUSE TO OBEY A SUBPOENA SERVED UPON THAT PERSON MAY BE DEEMED A
CONTEMPT OF THE COURT FROM WHIGH THE SUBPOENA ISSUE. A SUBPOENAED PERSON OR THAT PERSON'S ATTCRNEY FRIVOLOUSLY
RESISTING DISCOVERY UNDER THIS RULE MAY BE REQUIRED BY THE COURT TO PAY REASONABLE EXPENSES, INCLUDING REASONABLE
ATTORNEY'S FEES, OF THE PARTY SEEKING THE DISCOVERY. THE COURT FROM WHIGH A SUBPOENA WAS ISSUED MAY IMPOSE UPON A
PARTY OR ATTORNEY IN BREACH OF DUTY IMPOSED BY DIVISION (C)(1) OF THIS RULE AN APPROPRIATE SANCTION, WHICH MAY {INCiLUDE,
BUT IS NOT LIMITED TG, LOST EARNINGS AND REASONABLE ATTORNEY'S FEES.

HI*H-IlHI"B-u”.-.-.Il'...I'.Il“ﬂ-lII!IIIIIII...I'I.'I.i"‘.‘-'.-".-"U“‘.-.'-.l.ll.l...l

*#* * RETURN OF SERVICE * * * *

| RECEIVED THIS SUBPOENA ON PYP(\ 1\ 23 . 2oL 0 AND SERVED THE PARTY NAWMED ON THE REVERSE HEREQF
BY W SROIN R on B\ 232010
| WAS UNABLE TQ COMPLETE SERVICE FOR THE FOLLOWING REASON:
P Y

Sheriff's Fees N AV e D

(Signature of Serving Parly)
Service
Mileage Circle One:  Deputy Sheriff
Copy Process Server DEpGly Clerk

Total Other




EXHIBIT A

DOCUMENTS TO BE PRODUCED AND TESTIMONY TO BE GIVEN

Relators Wayne T. Doner, ef al. (“Relators™) hereby requests that a corporate
representative of Stantec Consulting Corporation (“Stantec™), chosen by Stantec to testify as to
matters known or avaifable to Stantec. In addition, Stantec shall produce the following
documents to counsel for Relators at or before Stantec’s deposition on April 29, at 12:00 p.m.
and offer testimony on the following areas during that deposition.

Definitions

1. “Docurnents” means all writings and things of any nature whatsoever,
including originals and all non-1dentical copies and drafts thereof, 1n your possession, custody or
control, regardless of where located, and includes, but is not limited to, contracts, agreements,
memoranda, notes, correspondence, letters, electronic mail, telegrams, teletypes, telecopies,
transmissions, messages (including, but not limited to, records, reports or memoranda of
telephone calls and conversations), reports, studies, summaries, analyses, minutes, diaries,
calendars, manuals, brochures, statements, books of account, ledgers, statistical, accounting and
{inancial statements, forecasts, work papers, notebooks, data sheets, computer-stored information
which can be retrieved or placed into reasonably usable form, written communications and
written evidence of oral communications, and any other “document” from which information can
be obiained or translated, if necessary, by you through detection devices into reasonably usable
form. In all cases where originals and/or non-identical copies are not available, “documents”
also means identical copies of original documents and copies of non-identical copies.

2. A document “relating to”, “related to”, or that “relates to™ a piven subject
matter means a document or commumcation that constitutes, embodies, comprises, reflects,
identifies, states, refers to, deals with, cornments on, responds to, describes, analyzes, contains
information concerning, or is in any way pertinent to that subject matter.

3. The term “you” or “your” means Stantec Consulting Corporation, and any
other companies or entities with which you are associated and/or affiliated, and any employees,
agents, representatives, attorneys, accountants, and any other persons or entities representing you

and/or directly or indirectly employed by or connected with you.

4. “Respondent” means and refers to the Respondent in this action, the Ohio
Department of Natural Resources, and includes any employee, agent, contractor, subcontractor,
representative, surveyor, or attorney or othér person acting on behalf of the Ohio Department of
Natural Resources in this action,

5. “Lawsuit” means the case entitled State of Qhio Ex Rel, Wavne T, Doner,
et al. v. Sean D, Logan, Director Ohio Departinent of Natural Resources, et al., Case Na. 2009-
1292, currently pending in the Supreme Court of Ohio, and any of the claims, factual allegations,
or legal conclusions asserted therein.




6. “Hydrosphere” means Hydrosphere Engineering and any of its employees,
including, but not limited to, Philip H. De Groot.

7. “Person” or “persons” includes natural persons, departments or agencies,
corporations, companies, firms, partnerships, associations, joint ventures, or any other type or
form of legal or governmental entity, whether formal or informal.

Instructions

L. 1f you contend that the contents of a writing herein 1'eque$ted to be
produced for inspection and copying are protected from disclosure by virtue of a privilege, it is
requested that you nevertheless provide the following with respect to each such wntmg

h ‘!

a. A description of the type of each such writing (e.g. letter,
memoranda, ete.);
b. The date of each such writing;
c. The author of each such writing;
d. The person to whom such writing was directed;
e, The person who received a copy of each such writing; and
f. The general subject matter of each such writing,.
2. With respect to each writing which you claim is protected from disclosure

by virtue of a privilege, as provided for in the foregoing instruction, it 1s requested that you
provide as part of such description thereof:

a. Each privilege whereby you contend the contents of such writing
are protected from disclosure; and

b. Each and every fact upon which you rely to support such claim of
privﬂegc

Documenis Requested

i All documents that reflect, refer, or relate in any way to the Lawsuit.

2. All documents that reflect, refer, or relate in any way to hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,
1997 to the present.

3. In addition to those documents responsive to the foregoing requests, all
reports, draft reports, draft documents of any kind, files or notes of any kind, and/or review
documents of any kind that in any way reflect, refer, or relate to the Lawsuit or any hydrology or



hydraulics review and analysis you have performed or rendered to Respondent from January 1,
1997 to the present.

4. In addition to those documents responsive to the foregoing requests, all
notes, correspondence, email, or other documents that reflect, refer, or relate in any way 1o
communications between you and Respondent (including, but not limited to, counscl for
Respondent) related to the Lawsuit or any hydrology or hydraulics review and analysis you have
performed or rendered to Respondent from January 1, 1997 to the present.

5. In addition 1o those documents responsive to the foregoing requests, all
documents given to Respondent (including, but not limited to, counsel for Respondent) by you or
received by you from Respondent (including, but not limited to, counsel for Respondent) that
reflect, refer, or relate in any way to communications between you and Respondent (including,
but not limited to, counsel for Respondent) related to the Lawsuit or any hydrology or hydraulics
review and analysis you bave performed or rendered to Respondent from January 1, 1997 to the
present.

6. All documents that reflect, refer, or relate in any way to any contracts or
agreements between you and Respondent related in any way to the Lawsuit or any hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,
1997 to the present.

7. All documents that reflect vour curriculum vitae, resume, professional or
educational experience, credentials, qualifications, and/or identify or describe any and all
instances and matters in which you have previously served or currently serve as an expert witness,
including any and all instances and matters in which you have served or currently serve as an
expert witness for Respondent.

Arecas of Testimony for Deposition

1. Testimony regarding the search for and the content of the documents
produced in response to Documents Requested Nos. 1 through 7.

2. The affidavit of Tadd Hanson, dated March 1, 2010.

3, Thétepoit entitled, ™ C yatid Toake Saint Marys and Beaver Creek
Hydrologic and Hydraulic Analysis,” dated March 1, 2010.
4. The report entitled, “Grand Lake Saint Marys and Beaver Creek

Hydrologic and Hydraulic Analysis — Discussion of Results and other Analysis,” dated March 1,
2010.

5. Communications between Stantec and ODNR and/or the Ohio Attorney
General’s Office.

6. Communications between Stantec and Hydrosphere Engineering and/or
Philip H. De Groot.

22372010 B2R0893



Tadd Henson
April 29, 2010

Page 1
THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,

Relators,

Case No.
2009-1292

VSs.

SEAN D. LOGAN,

DIRECTOR, OHIO DEPARTMENT
OF NATURAL RESOURCES, ET
AL.,
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Respondents.

DEPOSITION OF
TADD HENSON, P.E.

Taken at the offices of ' ;

VORYS, SATER, SEYMOUR & PEASE, LLP :
52 East Gay Street

Columbus, ohio 43216-1008

on April 29, 2010, at 2:35 p.m.

Reported by: Sara S. Clark, RPR/CRR/CCP/CBC

L L AT YT T bR R R L Bt s oSt T AN

Professional Reporters, Inc. (614)460.5000 or (800)229.0675
www.priochio.com



Tadd Henson

April 29, 2010
Page 18 Page 20
1 David Moore? 1 A. | believe it's described in the report.
2 A. Yes. 2 Q. Okay. want your answer to my question :
3 Q. And what did Brian Ringley tell you? 3 as you sit here today.
4 A. To the best of my recollection, they 4 A. Can we open up the reportand lcanread |
5 wanted a meeting the following day to discuss 5 ittoyou? ‘4
§ the project, 6 Q. Sure. Just so the record's clear,
7 Q. And what was the project as far as you 7  Mr. Henson is opening a binder that he has come
8 understood it at that time? 8 here with, which is the -- is that the technical
9 A. At that time, we didn't know. 9 report?
10 Q. And did you meet the next day? 10 A. This is. _ B
11 A. 1 believe it was the next day or shortly 11 it was to perform hydrologic and
12  thereafter. 12 hydraulic analysis for the reach -- for the .
13 Q. Do you remember who you met with? 13  Grand Lake St. Mary's, the spiliway, and the
14 A. Dave Moore. Mark Ogden might have been |14  reach of Beaver Creek and Wabash River to the
15 there. As best!can recall, Dave NMoore, 15 state line.
16  possibly Mark Ogden, and there were two 16 Q. Okay. Did they also ask you to -- was é
17  Assistant AGs that worked for ODNR. Rachel, | 17 part of your project also to review work done by
18  remember, and then Ray Studer, | believe. 18  Dr. Campbell? L
19 Q. Rachel Stelzer and Ray Studer? 19 A. Yes.
20 A. | believe that's correct, 20 Q. And were you provided any documents to
21 Q. And did they explain at all the issues 21  review prepared by Dr. Campbeli?
22  involved in the project? 22 A. Yes,
23 A. Yes. 23 Q. And do you have any knowledge as to
24 Q. What did they tell you? 24 whether - what documents were you provided to [
Page 19 Page 21 !
1 MS. WORLY: Objection to the extent that 1 review?
2 it calls for attorney work product, that would 2 A. | believe there were several reports 4
3  be especially Corps work product, | think would 3 from some previous litigation.
4 be privileged information. 4 Q. Are you -- do you have any knowledge as j
5 MR. FUSONIE: Well, | think I'm entitled 5  to whether you were provided the full reports :
6 tounderstand from him at least his 8 from those litigations or not?
7  understanding as to the scope of his project in 7 MS. WORLY: Objection. Do you want to
8  which he then submitted an affidavit and report, 8 clarify what you mean by "full reports™?
9 MS. WORLY: And | think he can tell you 9 Q. Mr. Henson, you have not come here today
10  his understanding. But | think it -- I don't -- 10 with any reports of Dr. Campbell that are in
11 I'm instructing him not to repeat specifically 11 your files, have you? ’
12 what was told to you by either attorney. 12 A. No.
13 MR. FUSONIE: Fair enough. 13 Q. Do you have reports of Dr. Camphbell in
14  BY MR. FUSONIE: 14  your files?
15 Q. What was your understanding from that 15 A. Yes, ]
16 meeting as to the scope of the potential 16 MR. FUSONIE: | would ask for a copy of
17  project? 17  those.
18 A. There was the desire to perform 18 Q. Just so the record's clear, you also
19  hydrologic and hydraulic calculations far the 19  have a written contract with ODNR, don't you, or
20 - Grand Lake St. Mary's and the reach of Beaver |20  Stantec does?
21  Creek and Wabash River to the state line. 21 A, Yes.
22 Q. And ultimately, what was the scope of 22 Q. And you have not come here today with a
23 the project that led to the -- your affidavit in 23  copy of that contract? :
24  this lawsuit? 24 A. No.

&

6 (Pages 18 to 21}
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Tadd Henson
April 29, 2010

6 (Pages 18 to 21)

Page 18 Page 20 |:
1 David Moore? 1 A. | believe it's described in the report. ‘
2 A. Yes. 2 Q. Okay. | want your answer {o my question
3 Q. And what did Brian Ringley tell you? 3 as you sit here today. ;
4 A. To the best of my recollection, they 4 A. Can we open up the reportand i canread |
5 wanted a meeting the following day to discuss 5 ittoyou? :
8 the project. 6 Q. Sure. Just so the record's clear,
7 Q. And what was the project as far as you 7 Mr. Henson is opening a binder that he has come [
8 understood it at that time? B here with, which is the -- is that the technical
9 A. Atthat time, we didn't know. 9 report?
10 Q. And did you meet the next day? 10 A. This is.
i1 A. 1believe it was the next day or shortly 11 It was to perform hydrologic and
12  thereafter. 12 hydraulic analysis for the reach -- for the
13 Q. Do you remember who you met with? 13 Grand Lake St. Mary's, the spillway, and the
14 A. Dave Moore. Mark Ogden might have been |14  reach of Beaver Creek and Wabash River to the
15  there. As best! can recall, Dave Moore, 15  state line.
16  possibly Mark Ogden, and there were two 16 Q. Okay. Did they also ask you fo - was
17  Assistant AGs that worked for ODNR. Rachel, ! 17 part of your project also to review work done by
18  remember, and then Ray Studer, | believe. 18  Dr. Camphel?
19 Q. Rachel Stelzer and Ray Studer? 19 A. Yes.
20 A. | believe that's correct. 20 Q. And were you provided any documents fo
21 Q. And did they explain at all the issues 21 review prepared by Dr. Campbell?
22  involved in the project? 22 A. Yes.
23 A. Yes. 23 Q. And do you have any knowledge as to
24 Q. VWhat did they tell you? 24  whether -- what documents were you providedto |
Page 19 Page 21 |
1 MS. WORLY: Objection to the extent that 1 review?
2 it calls for attorney work product, that would 2 A. | believe there were several reports
3 e especially Corps work product, | think would 3 from some previous litigation.
4  be privileged information. 4 Q. Are you -- do you have any knowledge as
5 MR. FUSONIE: Well, | think I'm entitled 5 to whether you were provided the full reports
6 to understand from him at least his 6 from those litigations or not?
7 understanding as to the scope of his project in 7 MS. WORLY: Objection. De you want to
8 which he then submitted an affidavit and report. 8 clarify what you mean by "full reports"? :
9 MS. WORLY: And | think he can tell you 9 Q. Mr. Henson, you have not come here today |
10  his understanding. But!think it -- | don'f - 10 with any reports of Dr. Campbell that are in ;
11 I'm instructing him not to repeat specifically 11 your files, have you?
12 what was told to you by either attorney. 12 A. No.
13 MR. FUSONIE: Fair enough. 13 Q. Do you have reports of Dr. Campbell in »i
14 BY MR. FUSONIE: 14 your files? :
15 Q. What was your understanding from that 15 A. Yes,
16  meeting as to the scope of the potential 18 MR, FUSONIE: | would ask for a copy of I
17 project? 17 those.
18 A. There was the desire to perform 18 Q. Just so the record's clear, you also
19  hydrologic and hydrautic calculations for the 19  have a written contract with ODNR, don't you, or
20 Grand Lake St. Mary's and the reach of Beaver |20 Stantec does?
21  Creek and Wabash River to the state line. 21 A. Yes. _
22 Q. And ultimately, what was the scope of 22 Q. And you have not come here today with a
23 the project that led to the -- your affidavit in 23 copy of that contract?
24 this lawsuit? 24 A. No.
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Tadd Henson

Aprit 29, 2010
Page 22 Page 24 |s

1 Q. Are there any supplements to that 1 Q. Were you -- | want to turn -- at the {

2 contract? 2 back of Exhibit D, there's a Tab B. Do you see :

3 A. | am not involved in the contracting, 3 that?

4 but to the hest of my knowledge, yes, there 4 A. Yes.

5 were, 5 Q. And then it's stated on the next page,

6 Q. And you haven't come here as the Stantec 6 Appendix B, lake elevation data.

7  representative today with any of those? 7 A. Yes.

8 A. Correct. 8 Q. Were you ever provided Appendix B?

g Q. Has Stantec invoiced either ODNR or the 9 A. Yes. 3
10  Attorney General's office for any of its work 10 Q. When were you provided Appendix B?
11 performed? 11 A. Again, | do not recall the exact date.
12 A. Yes. 12 | do recall that Rachel Stelzer brought over a
13 Q. And you haven't come here today withany |13 copy of a CD that had Appendix B on it to our ‘Z
14  of those invoices, have you? 14 office.
15 A. No. 18 Q. And do you know if she did that before
16 MR, FUSONIE: t'd ask for a copy of 16 you signed your affidavit on March 1, 20097
17  those supplements and a copy of the invoices. 17 A. Yes. _ :

18 MS. WORLY: Can | ask thaf you send us 18 . MS. WORLY: Off the record.

19  an e-mail with regard to specifically those 19 MR. FUSONIE: Sure.

20 documents that you want from us that you've not 120 (Discussion held off the record.)

21 yetreceived? 21 MR. FUSONIE: We have his reporton a

22 MR. FUSONIE: Sure. | would state that 22  disk, which I'm trying to figure out the best

23 hewas served - Mr. Henson specifically was 23  way to introduce if into the record. He's come

24  served with a subpoena for documents to be 24 here with binders, which will be a lof easier fo
Page 23 Page 25 |

1 produced today last Friday that would have 1 use, of the report, during the deposition. The

2  covered those documents that are now -- the 2 diskis right -- | have a copy of it, March 1,

3 contract, supplemental agreements, invoices, and 3  2010. Canlintroduce — I'l infroduce this as

4 he hasn'i come here today with them. But | will 4  his report, but use the binders to mostly ask

5 confirm my request again in an e-mail, 5  him questions. :

6 MS. WORLY: Thank you. & MS. WORLY: Why don't you ask on the

7 MR. COLE: Can we just go off the record 7 record — we're off the record right now?

8 forasecond? 8 MR. FUSONIE: We're on the record. But :

9 MR. FUSONIE: Sure. 9 the issue is that to open this up for me to
10 (Discussion held off the record.) 10 confirm that this is his March 1, 2010 report is
11 BY MR. FUSONIE: 11 going to be difficult and may crash cur computer |
12 Q. Mr. Henson, I'm going to show you what 12 because of the mapping that's on this disk.
13 has been previously marked as Relators' 13 - MS. WORLY: Why don't you just ask him
14 Deposition Exhibit D, which | will represent to 14 to make a representation that they are both the 1
15  you is a report by Dr. Campbell for the Case 15  same.
16  Leasing property that is an addendum dated 16 MR. FUSONIE: 1don't know how he can do
17  November, 2008, which includes a number of 17  that. We can stipulate to --

18 attachments to it 18 MS. WORLY: Is that what --

18 A. Uh-huh. 19 MR. FUSONIE: | will represent that this

20 Q. Have you seen this document before? 20 is a copy of what you provided to us on March

21 A. Yes. 21 1st, 2010.

22 Q. And when did you first see the document? 22 MR. COLE: Didn't | drop off one that

23 A. | don't recall the exact date. Sometime 23  was supposed fo be more user friendly? 1t was

24 after October, 2009, 24 thesamething.

7 (Pageé Zé.to 25)
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Tadd Henson
April 29, 2010

Page 94 Page 96 |:

1 A. He attended a meeting at our office. | 1 A. I believe it was some information about |

2  don't remember the exact date. 2 the modeling that we had done.

3 Q. Do you remember what month? 3 Q. Do you have a copy of that e-mail?

4 A. | really do not remember the month. | 4 A. Not with me. :

5 Dbelieve it was this year. 5 Q. Buf you have it at your office at .

6 Q. Was it before you signed your affidavit? 6 Staniec?

7 A. Yes, 7 A. Yes.

8 Q. Was it before you finalized your 8 MR. FUSONIE: 1'd request that 1 get a

9  hydrology and hydraulic reports that you 9 copy of that e-mail. i'li include that as part
10 attached to your March 1st affidavit? 10 of my e-mail summary. !
11 A. Yes. 11 Q. Do you recall any other documents he
12 Q. Who else was present at that meeting? 12 provided you?
13 A. There were several Assistant Attorney 13 A. Not that he provided me.
14 Generals. We've had, | believe, both Mindy 14 Q. Did you provide him with any documents? [
16 Worly, Bill Cole. | do not recall if Jenny 15 A. | forwarded him some affidavits of some |
16  Croskey was at that one. Myself, Jay Dorsey. |16 of the respondents (sic) that tatked about the [
17 Phil De Groot. | don't recall if Dave Moore 17 March flood event.
18 attended that one. 18 Q. March of this year?
19 Q. Can you tell my what was discussed 19 A. Yes.
20 during that meeting. 20 MR. FUSONIE: I'd ask for a copy of that :
21 MS. WORLY: Objection. To the exient 21 e-mail.
22 that you're asking him to recall infarmation or 22 Q. Why did you forward him a copy of those
23 conversations or discussions that would be 23  affidavits?
24  protected by attorney work product, | would 24 A. | thought it might be useful o him.

Page 95 Page 97 |/

1 instruct him not to answer. 1 Q. Did you obtain those from the Attorney ‘

2 Q. What did Dr. De Groot tell you? 2  General's office?

3 A. We generally discussed the work that 3 A. Yes. :

4  we've been working on. We locked at some 4 MR, COLE: | think he meant to say I

5 mapping. 5 relators rather than respondents.

6 Q. What mapping did you look at? 53 MR. FUSONIE: Yeah.

7 A. 1 believe it was the mapping that was 7 Q. Have you -- do you recall any photos or

8 included in the report. 8 videos attached to those affidavits?

9 Q. Woere any of the maps included in the 9 A. Yes.
10 report modified based on discussions with Dr. De 10 Q. Have you reviewed any of those photos or |
11 Groot? 11 videos?
12 A. ldon't recall any discussions with him 12 A. Not all of them, but some of them, yes.
13 that directly modified those maps. 13 Q. Okay. Mr. Henson, I'm going to show you  |:
14 Q. Did he make any suggestions about the 14  what's been previously marked as Exhibit E. |
15  modeling used in your report? 15 know that this is a document you saw during
16 A. He did provide some information. Not at 16  Dr. Campbell's deposition yesterday, but prior .
17  that meeting. 17 to that, did you -- had you seen this document? [
18 Q. He provided information to you at 18 A. Yes, I've seen this or some version of
19  another meeting? 19  this.
20 A. No. 20 Q. Did you help prepare this document?
21 Q. Bye-mail? 21 A. No.

22 A. Yes. 22 Q. Do you have an understanding as to why
23 Q. What information did he provide you by 23 it was prepared? :
24 email? 24 Al believe the intention was to show the ‘

25 (Pages 94 to 97)
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Tadd Henson

April 29, 2010

Page 114 Page 116 |

1 to explain why it is. 1 *Aftach to the deposition of TADD HENSON, P.E. |
2 MR. COLE: The objection's on the DONER, ET AL. V. ODNR, ET AL.
4 MR. FUSONIE: Yes, it is. ° STATEOFOHIO -
5 Q. So what you're saying is that the 4 COUNTY OF o |
6 ?estlmony of the !andowr'ie.rs in this case as to 5 I, TADD HENSON, P.E., do hereby g
7 increased flof)dlng wasn't important to you? 6 certify that | have read the foregoing
8 A. No, I did not say that. 7 transcript of my deposition given on April 29, B
9 Q. You just skimmed it? Isn't that what 8 2010, that together with the correction page
10 you justsaid? You just read through them very 9  attached hereto noting changes in form or
11 quickly is what you testified, correct? 1? substance, if any, it is true and correct. :
12 A. Correct. . )
13 MR, FUSONIE: Okay. Thats ail | have. 1% transcéig? or;eTrZ%yDCf{réHSt,hOartd tfgeéon;zgso I;‘:n?rbmitted '
14 Thank you. . . . . 14 for reading and signing; that after it was *
15 I know you're going to advise him on 16 stated to the undersigned notary public that the
16 whether to read or not. While we're on the 16 deponent read and examined the deposition, the |}
17 record, | know we talked about for these 17 deponent signed the same in my presence on 8
18  transcripts, they would be done within seven 18 this day of , 2010. A
19 days, the ones from yesterday, and then that the | 19 |
20  deponent would read them within seven days. 20 EOTARY PUBLIC i
21 Just so we have that, as well, for these -- | o1 y commission expires: :
22 forgot to do it for Dr. De Groot, but can we 29
23 agree for this deposition and Dr. De Groot, it 23
24 is a similar condition? 24
Page 115 Page 117 3

1 MS. WORLY: Yes. 1 CERTIFICATE
2 MR. COLE: We will agree, possibly with R
3  the--if we get it in on late Friday, but T R R CRAICCRICEC. &
4 whenever we get it, whether we get it five, 10 Notary Public in and for the State of Ohio, duiy ;
5 days, the witness is -- the deponents will take T e ey o e :
6 no more than seven days to review and submit any & :Uﬁégff sworn dtcrz (tj?;t;ﬁf %b% {i}g etr;;hfthiif;eme
uth, a s

7 errata. ¥ cause :&\foresaid; that thge testimony then given :

. d 1o sl in th f said H

8 MR FUSONIE: Okay. Thanks g Lo oSt ey n e psence o s
g MS. WORLY: You have the right to read faregoing is a true and cerrect transoript of .
10 and review and correct your deposition et e e i doposton Was taken a1
11 transcript. And | would suggest -- | can't teli 10 specified, _
12 you what to do, but | generally think that's a [ A sl Al AP %
13 good idea. It's up to you to make the decision. 12 zi,“ifsgjﬁlg;"‘:%f‘n”; ﬂg gjff;'e‘;i O oved b S
14 THE WITNESS: | would like to. 13 theppgties here)tlo; et am noiﬁnanciaﬁy yee
. H it ted in the aclion; and further, | {,

15 MS. WORLY: We calt it r?ad' 14 ::}o?zsthe éguﬁi:pog;gasrmﬂvitsimiz?fnaﬁn j
16 THE WITNESS: 1 would like to read. s gfﬁ;iated, under confract as defined in Civil 5
- 28(D). 1

17 -=0=- i6 “e Irg va?itness whereof, | have hereuno .
18 Thereupon, the testimony of April 29, . ?:%t: J;]vbfzn% ;?;f 2%?;2 my 53:;“ office at
19 2010, was concluded at 5:53 p.m. of " om0,
20 -=D=- 18 4
19 4

21 Sara S. Clark, RPRICRR/CCP/CBC
29 20 Naotary Public, State of Ohio. I
53 3;_ My commission explres: March 10, 2013 .
23

2 L — ek
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TADD HENSON, FP.E.
APRIL 29, 2010

*attach to the deposition of TADD HENSON, P.E.
DONER, ET AL. ¥. ODNR, ET AL.
case No. 2009-1292
STATE OF OHIO
55
COUNTY OF <irﬁwﬂ%ﬂ“rx .

I, TADD HENSON, P.E., do hereby

certify that 1 have read the foregoing
transcript of my deposition given on April 29,
2010; that together with the correction page
attached hereto noting changes ‘in form or
substance, if any, it is true and correct.

Tt Yl ——

T do hereby certify that the foregoing

transcript of TADD HENSON, P.E. was submitted
for reading and signing; that after it was
stated to the undersigned notary public that the
deponent read and examined the deposition, the

deponent signed the same in my presence on.8

this {é> A\ day of P“ﬁh , 2010.

S\gngwaﬂt>~A$:QA%§£1k
NOTARY; PUBLIC
My co£%7§€1on expires: %%/ {?Uﬁll

ST I
r,
s,

"
o

JULIE E KLUSTY
Notary Public, State of Ohlo
¥ My Commission Exghes 852011
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AFFIDAVIT OF THOMAS H. FUSONIE,

STATE OF OHIO )
) ss:
COUNTY OF FRANKLIN )

My name is Thomas H. Fusonie, I am over the age of 21, and [ am competent to make
this affidavit. The facts stated herein are within my personal knowledge and are true and correct.
I state as follows:

I. [ am an associate attorney with the law firm of Vorys, Sater, Seymour and Pease
LLP, counsel for the Relators in this action.

2. Attached as Exhibit 3-A is a true and accurate copy of correspondence dated May
3, 2010, from Martha C. Brewer, counsel for Relators, to William J. Cole and Mindy Worly,
counsel for Respondents.

3. Attached as Exhibit 3-B is a truc and accurate copy of correspondence dated May
7, 2010, from Jennifer Croskey, counsel for Respondents, to Martha C. Brewer, counsel for
Relators.

4, Altached as Exhibit 3-C is a true and accurate copy of an email chain exchanged
between counsel for Respondents and counsel for Relators. Page 5 of Exlubit 3-C is étruc and
accurate copy of correspondence dated May 14, 2010, from William J. Cole, counsel for
Respondents, to Thomas H. Fusonie, Bruce L. Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and
Martha C. Brewer, counsel for Relators,

5. Page 4-5 of Exhibit 3-C s a true and accurate copy of correspondence dated May
14, 2010, from Thomas IH. Fusonie, counsel for Relators, to William J. Cole, Dale T. Vitale,
Mindy Worly, Jennifer Croskey, Rachel H. Stelzer, and Daniel J. Martin, counsel for

Respondents.




6. Page 2-3 of Exhibit 3-C is s true and accurate copy of correspondence dated May
18, 2010, from William J. Cole, counsel for Respondents, to Thomas H. Fusonie, Bruce L.
Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and Martha C. Brewer, counsel for Relators,

7. Page 1-2 of Exhibit 3-C is a true and accurate copy of correspondence dated May
18, 2010, from Thomas . Fusonie, counsel for Relators, to William J. Cole, counsel for
Respondents.

8. Page 1 of Exhibit 3-C is a true and accurate copy of correspondence dated May
19, 2010, from William J. Cole, counsel for Respondents, to Thomas H. Fusonie, Bruce L.
Tngram, Joseph R. Miller, Kristi K. Wilhelmy, and Martha C. Brewer, counscl for Relators,

9. Attached as Lixhibit 3-D is a true and accurate copy of Respondents’
Supplemental Privilege Log, dated April 27, 2010, produced by Respondents to Relators in this
action on May 18, 2010.

10.  Attached as Exhibit 3-E is a true and accurate copy of a document titled
Supplement-al Agreement No. 12 which was provided to me on May 10, 2010, by Respondents
purportedly on the behalf of Stantec Consulting Corporation.

11.  Attached as Exhibit 3-F are true and accurate copies of Invoices [rom Stantec
Consulting Corporation which were provided to me by Respondents purportedly on the behalf of

Stantec Consulting Corporation.
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Wilhelmy, Kristi K.

From:
Sent:
To:

Cc:
Subject:

Mindy and Bill,

Brewer, Martha C.

Monday, May 03, 2010 8:32 AM

William J. Cole; Mindy Worly

Withelmy, Kristi K.; Fusonie, Thomas H.; Miller, Joseph R; Ingram, Bruce L.
Doner, et al v. Logan, et al.

| confirm our request for the following documents from Stantec, as discussed during the April 29 deposition of Tadd

Henson:

1) All agreements with Stantec identified in the privilege log emailed by Ms. Croskey to us on February 9, and any
supplements to those agreements;

2} Stantec’s invoices;

3} Stantec’s emails with De Groot/Hydrosphere; and
4} Stantec modeling/mapping of the July, 2003 with the old spillway in place.

These documents fall squarely in the subpoena served on Stantec on April 23 and thus Mr, Henson had no excuse for
failing to produce them at his deposition. As such, we demand their production by May 7, 2010.

Thanks,
Martha

EXHIBIT




Brewer, Martha C.

From: Jennifer Croskey [Jennifer, Croskey@ohioattorneygeneral.gov]

Sent: Friday, May 07, 2010 4:19% PM

To: Brewer, Martha C.

Cc: William J. Cale; Mindy Werly; Dale T. Vitale; Daniel J. Martin; Rachel H. Stelzer
Subject: FW: Doner, et &l v. Logan, et al.

Martha,

In response to your correspondence below, we are still working on this response.

Jennifer S. M. Croskey

Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray

Phone 614.466.2980

Fax 866.803.9971

Email Jennifer.Croskey@OhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor

Columbus, Ohio 43215

OhioAttorneyGeneral.gov
SpeakOutChio.gov

EXHIBIT

From: William J. Cole

Sent: Friday, May 07, 2010 12:18 PM
To: Jennifer Croskey

Subject: FW: Doner, et al v. Logan, et al,

From: Brewer, Martha C. [mcbrewer@vorys.com]’
Sent: Monday, May 03, 2010 8:31 AM

To: William J. Cole; Mindy Worly

Cc: Wilhelmy, Kristi K.; Fusonie, Thomas H.; Miller, Joseph R.; Ingram, Bruce L.
Subject: Doner, et al v. Logan, et al.

Mindy and Bill,

1 confirm our request for the following documents from Stantec, as discussed during the April 29 deposition of Tadd
Henson:

1) All agreements with Stantec identified in the privilege log emailed by Ms. Croskey to us on February 9, and any
supplements to those agreements;

2} Stantec’s invoices;

3} Stantec’s emails with De Groot/Hydrosphere; and

4} Stantec modeling/mapping of the July, 2003 with the old spillway in place.

These documents fall squarely in the subpoena served on Stantec on April 23 and thus Mr. Henson had no excuse for
failing to produce them at his deposition. As such, we demand their production by May 7, 2010.



Wilhelmy, Kristi K.

From: William J. Cole [william.cole@ohioattorneygeneral. gov]

Sent: Wednesday, May 18, 2010 4.04 PM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha
C.

Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly

Subject: RE: Doner, et al. v. Logan, etal.

Attachments: DeGroot Contract.pdf, DeGroot Invoice.pdf, DeGroot Comments. pdf

Tom:

Items 1 and 4 were inadvertently omitted from yesterday's production. See attached. However, the "scope of
wotk" part of the De Groot contract is partially redacted on the basis of attorney wortk product. Also attached is
item 3, which is also partially redacted on the basis of attorney work product. We do not agree that you are entitled
to documents, emails, and other items that Stantec or Dr. De Groot had but did not consider or tely upon in
forming their expert opinion. Therefore, we decline to provide you with items 2 and 5, since Dr. De Groot did not
rely on cither in forming his expert opinion in this case. We also disagree that you are entitled to email that is
attorney-client privileged and/or protected attorney work product. The fact that Mr. Henson and Dr. De Groot are
not clients of the Attorney General is immatetial, as both are consulting experts for the AG's Office and ODNR.
And we do not agree that either Mr. Henson or Dr. De Groot testified to any instructions regarding the work to be
performed, beyond their general understanding. Accordingly, we must decline your demand to provide you with
every document identified in the privilege log.

William J. Cole

Senior Assistant Attorney General

Ohio Attorney General Richard Cordray's Office
Executive Agencics Section

30 East Broad Street, 26th Floor

Columbus, Ohio 43215

614.466.2980 (phone), §66.354.4086 (fax)
william.cole@ohioattorneygeneral.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Tuesday, May 18, 2010 5:25 PM

To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Bill,

| received the Stantec and Dr. De Groot files. I've yet to have a chance to review the Stantec documents. Asfor Dr. De
Groot, | did not see the foliowing requested documents:

1) copy of his contract;

2) copy of the Stantec preliminary report as he testified that he received;

3) his emails exchanged related to his expert testimony and review of Stantec work;
4) copy of his invoice;

5) the Stantec HEC-HMS & RAS CD he testified receiving

EXHIBIT




As such, Dr. De Groot has failed to comply with the subpoena. Ina last effort to avoid involving the Court, we will give
Stantec one more day, until the end of business tomorrow to produce the unredacted Supplemental Agreement.

ODNR/Stantec’s decision to withhold an unredacted version of the Stantec Supplemental Agreement despite no
objection by Stantec to the subpoena lacks merit. Ms. Worly did not object to the guestion about the scope of the
project that led to Mr. Henson's affidavit. ODNR misreads Mr. Henson's deposition. Mr. Henson was asked not only
about his understanding of the scope of the potential project, but “ultimately, what was the scope of the project” that
led to his affidavit. ODNR did not object to that line of questioning. Mr. Henson then answered that the scope of the
project was described in his report. If the scope of the project is all within his report as Mr. Henson testified, ODNR and
Stantec have no basis to withhold the portion of the Supplemental Agreement that describes the scope of the work.

As such, Stantec has not complied with the subpoena.

In a last effort to avoid involving the Court, we will give Stantec one more day, until the end of business tomorrow to
produce the unredacted Supplemental Agreement.

Finally, Stantec and De Groot cannot withhold communications they had with ODNR on the basis of attorney work
product or attorney/client. First, Stantec and Dr. De Groot are not clients of the Ohio Attorney General. Second,
Relators are entitled to discovery of all documents that Stantec and Dr. De Groot considered in forming their opinions.
we'll give Stantec and Dr. De Groot until the end of business tomorrow to produce every document identified in the
privilege log provided to us today.

Tom Fusonie

From: William J. Cole [mai!to:wiiliam.coie@ohioattomeygeneral.gov]

Sent: Tuesday, May 18, 2010 3:44 PM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel 3. Martin; Mindy Worly

Subject: RE: Doner, et al. v, Logan, et al.

Tom:

Out joint-submission coordinator will be Beth Tickersley, a paralegal in our Office. Ms. Weiss may contact het at
614-728-0467, or by email at beth.eckerslev@ohioattorneygeneral gov. In addition to the Relator depositions, are
you agreeable to a joint submission of the supplemental affidavits of Relators who were not deposed? If so, these
would also be conditioned upon Respondents' right to object to any of them in whole or in part. Considering the
volume of jointly submitted material (affidavits, depositions, and exhibits), 1 still believe a joint request to reduce the
number of copies of joint submissions (pethaps to 5) to the court is apptoptiate. 1f you agree, wc should file such

a request 500,

Srantee and 1r. De Groot have supplied us with their files responsive to your subpoenas. Coples will be delivered
to your office today, Much of Stantec's production is o two DVDs, most of which should be dircctly accessible by
office computer. However, you will need the appropriate HEC software to open the modcling files contained
within the Hartman Reports folder, and you will need GIS software to open some of the files in the OneRain Gage
Adjusted Radar folder.

We are withholding some emails that are attorney-client privileged and/or attorney work-product. A

privilege /wortk-product log will be included. The email produced by Dr. De Groot was sent to me, which [

then forwarded to Mary Ann Hunter (a legal secretary in our office) to copy. We did not withhold documents, such
as a copy of the mandamus complaint and Relator affidavits, that arc already in your possession. However, we
stand by out redaction of the supplerr;ental agreement that describes the scope of Stantec's wotk, on the basis of
attorney wotk product. We do not believe Mr. Henson testified to any specifics of the scope of work in his

2



deposition. In fact, Mr. Henson testified only to his general understanding after attozney Mindy Worly objected on
the basis of wotk product (see page 19 of Henson's deposition).

William J. Cole

Senior Assistant Attorney General

Ohio Attorney General Richard Cordray's Office
Executive Agencics Section

30 Ilast Broad Street, 26th Floor

Columbus, Ohio 43215

614.466.2980 (phomne), 866.354.4086 (fax)

william.cole@ohioattorneygeneral.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Monday, May 17, 2010 7:25 PM

To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Withelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al, v. Logan, et al.

Bitl,
We agree to submit jointly all depositions taken in this action and their exhibits.

] _"_?"Um 7

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]

Sent: Monday, May 17, 2010 7119 PM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel 1. Martin; Mindy Worly

Subject: RE: Doner, et al. v. Logan, et al.

Tom:
We will get you a name shortly, probably tomorrow. Are you agreeing to a joint submission of all depositions + exhibits?

Bill

From: Fusonie, Thomas H. [thfusonie@vorys.com]
Sent: Monday, May 17, 2010 6:03 PM _
To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE; Doner, et al. v. Logan, et al.

BiH,

Who will be coordinating the preparation of the joint submission from ODNR’s end? 1'd like to have our paralegal on
the case, Courtney Waeiss start working out the logistics of gathering and preparing the joint submission.

We do intend to submit additional alfidavits. We can't answer when yet, as we're still waiting on Dr. De Groot’s
compliance with the subpoena served on him.

Tom Fusonie



From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]

Sent: Monday, May 17, 2010 11:58 AM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel 1. Martin; Mindy Worly

Subject: RE: Doner, et al. v. Logan, et al.

Tom:

We propose jointly submitting all (not just Relator) depositions with exhibits thereto, provided that Respondents
(and presumably, Relators) rescrve the right to object to any testimony and/or exhibit(s) therein. We also support a
joint motion to reduce the number of submissions of any joint material.

Do you intend to submit any more affidavits? If so, when might we expect to receive a copy(s)?

Bail

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, May 14, 2010 3:11 PM

To: William J. Cole; Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniet 1. Martin
Cc: Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.

Subject: RE: Doner, et al. v. Logan, et al.

Bill,

Thank you for the email. As to the Relator Depositions, it is ali or nothing. Either ODNR agrees to submit all of them
jointly or none of them, We need to know Monday, May 17, 2010, which depositions the State is interested in
submitting jointly. Given the number of depositions that need copying and that the deadline for submitting evidence is
the day after Memorial Day, if we don’t hear from ODNR by the end of the day Monday, May 17, 2010, we're just going
to have 1o go ahead and copy and submit depositions separately.

We've already planned for having to submit an original and 12 copies so we cannot agree to a joint motion to reduce
the number of copies of evidence. We might be able to agree to a joint motion to submit a reduced number of any
joint submission of depositions.

On an agreed statement of facts, we'll get back to you.

On the issues related to the experts, how is it that the State of Ohio believes it can withhold copies of decuments from
Dr. De Groot's files on the hasis that we already have copies of the complaint and Relator affidavits.  Dr. De Groot was
served a valid subpoena for his files, which would include the complaint and Relator atfidavits in his files. He did not
object to production of those documents.  We're not aware of authority that a party can withhold a portion of an
expert’s files because the other party already has a copy of some of the documents in the file.  In fact, ODNR has taken
the exact opposite approach i ODNR v. Baucher.

Likewise, Dr. De Groot did not object to producing documents in his file he did not rely on, Again, we're not aware of a
party refusing to turn over portions of an expert’s files because the expert did not rely on that portion in preparing his
affidavit or report. The absence of reliance on portions of an expert’s files is certainly information likely to lead to the
discovery of admissible evidence. Again, ODNR took the opposite approach in ODNR v, Baucher, ODNR v. Linn, GDNR v.
Minch, CDNR v. Post and ODNR v, Zumberge.

Please advise Dr. De Groot that if we do not receive a complete production of the requested documents hy the end of
the day Tuesday, May 18, 2010, we'll have to seek the Court’s gssistance.



On Stantec, ODNR takes the position that despite having Stantec prepare a report and affidavit pursuant to the
supplemental agreement, it can redact the portion of the supplemenial agreement that describes the scops of Stantec’s
work.  f you have authority to support ODMR’s position, we'd appreciate it.  Again, it is contrary to QDNR's stance in
OUNR v. Baucher and in QDNR v. Linn, QDNR v. Minch, QDNR v. Post, and ODNR v, Zumberge. Al cases in which ODNR
produced its contracts with its expert in unredacted form.  Finally, ODNR's position is contrary to its decision to not
object when Refators asked Mr, Henson in deposition to describe the scope of Stanted’s work for GDNR in this action,
Unless we receive authority from OBNR to support its stance by the end of the day on May 18, 2010, we will e forced
to seelcthe Court’s assistance. Piease advise Stantec accordingly.

Tom

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]

Sent: Friday, May 14, 2010 10:34 AM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel 1. Martin

Subject: Doner, et al. v. Logan, et al.

Counscl:

Our side is meeting on Monday to discuss which, if any, deposttions that we are interested in submitting jointly, and
will get back to you. Whatever we decide, what are your thoughts regarding a joint motion to the coutt to reduce
the number of requited copies of evidence? "Lhe rale is original + 12 copies, and with what both sides have,

that will be no small effort or cost. We should also think about an agreed statement of facts. While we

obviously disagree significantly on key factual issues, there may be some facts we can agree upon which can make
things easier on us and the coutrt.

In addition to what Jennifer Croskey provided on Monday, we've received documents/matetial responsive to your
~ subpoena to Philip De Groot, and will provide to you what 1s not protected work-product by eatly next week.
While both Dr. De Groot and Mr. Henson are testifying expetts, we do not agree that you arc entitled to requested
documents/material which they testified they did not rely upon in forming their expert opintons and reports. We
also object to producing documents/material already in yout possession, such as copies of the complaint and
Relator affidavits. Finally, we do not agree to your request to remove the redaction from the supplemental
agreement with Stantec, because the redacted portion is protected work-product material. Mt Henson only
testified generally about the scope of Stantec's work at GLSM during his deposition.

William J. Cole

Senior Assistant Attorney General

Ohio Attorney General Richard Cordray's Office
Executive Agencies Section

30 Fast Broad Street, 26th Floot

Columbus, Ohio 43215

614.466.2980 (phone), 866.354.4086 (fax)

william.cole@ohivattorneygenceral.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com] | o - B “ o
Sent: Monday, May 10, 2010 4:23 PM
To: Jennifer Craskey; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale

5



Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: RE: Doner, et al, v. Logan, et al.

| was not aware of any prior understanding to submit depositions jointly. | had mentioned previously to Rachel about
splitting the cost of submitting the relator depositions, which then led to my below email. We are fine with submitting
all depositions jointly.  Who should cur paralegal contact to coordinate the joint submission,

Tom Fusonie

From: Jennifer Croskey [mailto:Jennifer.Croskey@ohioattorneygeneral.gov]

Sent: Monday, May 10, 2010 7:33 AM

To: Fusonie, Thomas H.; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.

Subject: RE: Doner, et al. v. Logan, et al.

It was our understanding that all depositions would be submitted jointly. Are you now suggesting
that only these depositions be submitted jointly?
Jennifer S. M. Croskey

Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray

Phone 614.466.2980

Fax 866.803.9971

Email Jennifer.Croskey@OhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor

Columbus, Ohio 43215

QOhioAttorneyGeneral.gov

SpeakOutOhio.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, May 03, 2010 1:55 PM

To: William 1. Cole; Mindy Worly; Rachel H. Stelzer; Jennifer Croskey; Daniel 3, Martin; Dale T. Vitale
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.

Subject: Doner, et al. v. Logan, et al.

Counsel,

Are you planning on submitting the depositions from Relators, Mike Post and Mike Highley? If so, we think it would
make sense as a joint submission. That way each side could split the copying cost and avoid unnecessary duplication.
Could you please let me know this week?

Tom Fusonie
From the law offices of Vorys, Sater, Seymour and Pease LLP.

TRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this ¢ommunication
{including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpese of (i} avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommwending to another person, any

transaction or other matter addressed herein.



CONFIDENTIALITY NOTICE: This e-mail mesgsage 1s intended only for the person
or antity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If vou are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to recelve
communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements impesed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Intermal Revenue Code or

{ii} promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

From the law offices of Vorys, Sater, Seymour and Pease LLF.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements impesed by the U.S5. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending tc another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/ov
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
commanications through this wedium, please so advise the sender immediately.
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SUPPLEMENTAL AGREEMENT NO, 12

WHEREAS, a Contract was entered inte on January 8, 1998, and amended by
Supplemental Agreement No. 1 dated June 8, 1998, Supplemental Agresment No. 2
dated November G, 1998, Supplemental Agreement Ne. 3 dated March 23, 2000,
Supplemental Agreement No. 4 dated June 21, 2000, Supplemental Agreement No, 5
dated September 28, 2001, Supplemental Agreement No. 6 dated July 12, 2002,
Supplemental Agreement No. 7 dated November 28, 2002, Supplemental Agresment
No. 8 dated July 17, 2003, Supplemental Agreement No. 9 dated July 16, 2004,
Supplemental Agreement No. 10 dated November 3, 2008, and Supplemental
Agresment No. 11 dated March 31, 2008 between the State of Ohio and Stantec
Consulting, Incorporated (formerly known as Fuller, Mossbarger, Scott and May
Engineers, Incorporated) of 1500 Lake Shore Drive, Suite 100, Columbus, Chio 43204
- for professional engineering services in connection with the project known as:

SOUTH FORK LICKING RIVER WATERSHED $STUDY
FAIRFIELD, LICKING AND PERRY COUNTIES, OHIO
PROJECT NUMBER DNR-980011

hereinafter referred {o as the "Project,” and

WHEREAS, the parties desire to amend said Contract of January 8, 1998, as
supplemented, by revising the scope of services and fime of performance under the sald
Contract, and

WHEREAS, the funds for paying fees for professional services included in the
Contract, as supplemented, were previously relsased by the Controlling Board on
December 15, 1897, Oclober 18, 1998, March 20, 2000, September 24, 2001,
November 18, 2002, June 16, 2003, July 12, 2004, and October 31, 2005, and
encumbered by Contract Encumbrance Record Numbears 998193, 9991 40, 991.315,
99L560, 98L777, 991841, 99A019, and 99A153, and were s0 certified by the Director of
Budget and Management on February 4, 1998, December 21, 1998, April 4, 2000,
September 28, 2001, December 3, 2002, July 10, 2003, July 27, 2004, and November
14, 2005 in the amounts of $99,788.40 (Ninety Nine Thousand Seven Hundred Eighty
Eight dollars and Forty cents), $398,023.00 (Three Hundred Ninety Eight Thousand
Twenty Three dollars and no cents), $328,109.00 {Three Hundred Twenty Eight
Thousand One Hundred Nine dollars and no cenis), $429,505.00 (Four Hundred Twenty
Nine Thousand Fiva Hundred Five dollars and no cents), $312,909.00 (Three Hundred
Twelve Thousand Nins-Hundred Nine dollars and no cents), $59,385.00 (Fifty Nine
Thousand Three Hundred Eighty Five dollars and no cents), $158,255.00 {One Hundred
Fifty Eight Thousand Two Hundred Fifty Five dollars and no cents), and $363,000.00
(Three Hundred Sixty Three Thousand doliars and no cents), respectively. Obligations
of the State are subject to the provisions of Section 126.07 of the Ohio Revised Code,
and

NOW THEREFORE, it is mutually agreed between the State of Ohio, acting by
and through the Director of the Department of Naturat Resources, and

Stantec Consulting, Incorporatad
1500 Lake Shore Drive, Suite 100
Columbus, Ohio 43264

that the Confract of January 8, 1998, as supplemented, is hereby amended as foll

EXHIBIT



' . o o

In Part | - SCOPE OF SERVICES, Saction A. Project Descri'gtion, add the
following paragraph.

in addition to services providéd for the South Fork Licking River
watershed, the Sua"Salirovide L s

In Part | — SCOPE OF SERVICES, Section B. Professional Serviges, add the

following:
10,0 .Additional Services — Grand Lake St. Marys Westemn Spillway Analysis
The Consultant shall provide the following Services:

10.1
10.2 S

10'3 B . B g

10.4
10.5

Specific tasks to be compieted will be developed and discussed with
ODNR as this effort progresses, however no item of work wili be
completed without the prior authorization of ODNR.

South Fork Licklng River Watershed Study Page 2 of 13 February 16, 2010
Projact Numbaer DNR-980011
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Replace Part il - SPECIAL PROVISIONS, with the following:

. PARTIH
SPECIAL PROVISIONS

A, TIME OF PERFORMANCE

The Consultant agrees that work to be performed shall commence within
ten days after the Authorization to Proceed is issued by ODNR for this
Contract and similarly for any subsequent contract supplements.

Time of performance of each phase of the project or projects under this
Contract shali conform to the foliowing schedule, based on the ,
Authorization to Proceed for the Contract and subsequent supplements:

1. Data Collection 62 months
2. Hydrology and Hydraulic Analyses 68 months
4, Results and Findings 64 months
5. Coordination of Steering Committee 72 months
6. Public Communications 78 months
7. Flood Management Alternatives 78 months
8. Right-of-Way Acquisition, Permitting, and

Envirgnhmental Clearances 66 months
9. Construction Contract Bidding & Award _ 3 months
10. Construction Administration 12 months
11. Grand Lake St. Marys H&H Analysis 6 months

Total Time of Performance (From Original :
January 8, 1998 Contract Authorization to Procead) 162 months

The time of performance for the individual phases shown above may
occur simultaneously or sequentially, but all work under this Contract must
be compieted within the Total Time of Performance, and no later than
June 30, 2011, The Total Time of Performance may be adjusted to reflect
the actual iength of time taken by ODNR fo provide comments or
approvals required at various points in the Coniract. The Total Time of
Performance may be adjusted by contract supplement upon mutual
agreement between ODNR and the Consultant at any time. This Contract,
as supplemented, remains in full effect unless terminated under provisions
of PART it - B. '

Soulh Fork Licking River Watershed Study ~ Page 3 of 13 February 16, 2010
Project Mumber DNR-880011
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B. TERMINATION

1. if the Consultant fails to prosecute the work under this Contract and
Supplements in accordance with the times of performance
established under Section i - A, the State, within ten days after
giving written notice of its intention to do so, may terrninate this
Contract and may take possession of the incomplete documents
and prosecute them to completion by Contract or otherwise.

2. The State may terminate this Contract when in its judgment any
representative of the Consuitant is incompetent or is not rendering-
satisfactory service.

3. If at any time sufficient funds are not appropriated to continue
funding the payments due under this Contract, this Contract will
terminate without any further obligation of the State. This Contract-
shall terminate June 30, 2010 unless the State, at its sole
discretion, renews the Contract and Supplements thereto on the
same terms and conditions by providing written notification at least .
thirty (30) days prior to the date of termination, should sufficient
funds be appropriated to continue funding payments.

4, This Contract and Supplements may be terminated by the State
when the services to be provided under the Contract and
Supplements are no jonger required by the State. The Consuitant
shall be compensated for ali services satisfactorily provided up o
the date of termityation.

5. This Contract may be terminated by the Consultant upon thirty {30}
days written notice should the State fail fo perform in accordance
with the terms of this Contract; provided, however, that the
Consultant shall not terminate this Contract for non-payment if the
State initiates the payment process by preparing, executing and
submitting a voucher for all reasonably undisputed amounts due t0
the Consultant within ten (10) days of receipt of the Consultant's
written notice to terminate,

C. REVIEWS AND ACCEPTANCES

All preliminary and detailed designs, plans, specifications, estimates and
other documeits prepared by the Consulfant shali be subject to review
and acceptance by the State. No acceptance shall retieve the Consuitant
of the professional obtigation o correct any defects or errors at
Consultant's own expense.

The Consultant agrees 10 save the State of Ohio harmiess from any and
all damages o person of property arising out of or resulting from any

South Fork Licking River Watershed Study Page 4 of 13 February 16, 2010
Praject Number DNR-9B0011
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error, omission, or negiligent act of the Consultant, or any person
employed by the Consultant performing the services inciuded in this
agreement. ’

D. INTERPRETATION

The final determination of any and ali questions arising with respect to the
meaning and intent of drawings, specifications, repotts or other
documenis shall rest-with the State.

E. SPECIALISTS

The Consultant shaill employ only Chio registered professional engineers
and Ohio registered architects in responsibte charge of supervision,
design and examination of the work, and shall employ only Ohio
registered surveyors in responsible charge of any survey work.

F. TRANSFERS

The Consultant shali not assign, sublet or transfer any interest in the work
covered by this Contract without the prior written consent of the State. In
the event that a sub-consultant participates in any work Involving .
additional payments to the Consuitant, the estimated extent and the unit
costs of the contemplated work must receive the prior written consent of
the State. The approval or consent to assign or sublet any portion of work
shall in no way relieve the Consuitant from primary responsibility for the
performance of this Contract.

G. PUBLIC UTILITIES

Where privately, publicly or cooperatively owned utitity companies are
affected by the proposed construction, the Consuiltant shall make the
necessary contacts and confer with the owners regarding required
revisions in their faciiities or infrastructure, and inform the State of the
results of all such contacts.

H. DOCUMENT OWNERSHIP, EXAMINATION, INSURANCE, PROPERTY
RIGHTS

1. All photography, survey data, reports, studies, drawings, maps,
computations, plans, specifications, estimates and other
documented evidence of the services {including computer
generated forms of the preceding), prepared by or for the
consultant under the provisions of this agreement, shail become
and remain the property of the State upon demand, completion or
termination of the services provided. The Consultant further agrees
that final payment may be withheld untii all original photographic
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negatives, survey notes and associated original mapping products
have been received by the State.

In making coples of drawings and specifications available, the State
does not confer a license or grant permission for use of such to
members of the public.

2. The Consultant shali carry valuable papers insurance in an amount
sufficient to assure the restoration of any plans, drawings, field
notes, or other similar data, reiating to the work covered by this
Contract, in the event of their loss or destruction, until such time as
the Consultant has completely fulfilled all duties under this Contract
and the State has indicated satisfaction therewith. Should it be
necessary for the Consultant to make a claim against said policy,
Consultant shall fully absorb ali deductible fees or other costs and
expenses associated therewith, including attorney fees, and shall
diligently pursue relief as appiopriate.

3. Pursuant to Section 153.70 of the Ohio Revised Code, the
Consultant shail maintain Professional Liability insurance to protect
against claims arising from the performance of the Consultant while
providing professional services that may be considered negligent
acts, errors or omissions for which the Consuitant is legally liable.
Such Professional Liability Insurance shall be in an amount not less
than $1,000,000 per clalm and in the annual aggregate. The
Consultant shall keep such insurance in effect for so long as they
are under contract for services for the project. if the Professional
Liability Insurance is written on & claims-made basis, such
insurance shail have a retroactive date no tater than the effective
date of this Contract. The insurance company issuing the
Professional Liability insurance policy must be authorized to do
business in Ohio and have a rating of at least A status as noted in
the most recent edition of the Best's Insurance Reports.

4.  The Consultant shall provide the State with cerdificates of insurance
evidencing the required coverage and amounts, including without
limitation any certificates of renewal of Insurance. The certificates
of insurance shall contain a provision that the policy or policies will
not be canceled without thirty (30) days prior written notice fo the
State. Failure fo maintain the insurance requirements may be
causs for tarmination under Part iil - B.

5, If in the execution of this project, patentable material, ideas or
concepts are developed, such shail be promptly disclosed to
ODNR. If the Consultant developing such patentable material,
ideas or concepts decides to pursue legal protection of such, it shail
grant to the State of Ohic a paid-up, non-exclusive worid-wide
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license in the same. If the Consultant decides not fo pursue such
legal protection, # shail axecute a release of said patentable
material, ideas and concepts to the State of Ohio and agree to
provide or secure the necessary releases, assignments and
signatures of fhe inventor(s) to effect the complete transfer of ali
rights to said patentable material, ideas or concepts to the State of
Ohio.

If in the execution of this project, the Consultant uitlizes or proposes
to utilize a proptietary, or patented or pateniable design, process or
apparatus, the Consuliant shall agree to make such design, -
process or apparatus available to the State of Ohio for

incorporation in other construction projects executed by other
consuitants subject to appropriate and reasonabie non-discilosure
and secrecy agreements at a royalty rate equivalent to the royalty
rate included in this project. When applicable, the royalty rate shall
be separately stated in the Contract Documents.

L GOVERNING LAW

O it A A

1.

The Consultant shall compty with the provisions of applicable
sections of the Revised Code of the State of Ohio, as if written
herein.

This Contract and any claims arising in any way from the terms and’
conditions herein shall be governed by the laws of the State of
Ohio. Any provision of this Contract prohibited by the law of Ohio
shall be deemed void and of no effect. Any litigation arising out of
or relating in any way to this Contract ot the performance
hereunder shalf be brought only in the Courts of Ohio, and the
Consultant hereby irrevocably consents to such jurisdiction.

in the event the amount of this Contract exceeds $100,000, the
Consultant agrees to comply with 31 U.S.C. § 1352, "Limitation on
use of appropriated funds to influence certain Federal contracting
and financial transactions.”

The Consultant agrees to comply with all applicable State and
Federat laws regarding drug-free workplace. The Consultant shali
make a good faith effort to ensure that all Consuitant employees,
while working on State propeity, will not purchase, transfer, use of
possess illegal drugs or abuse prescription drugs in any way.

The Consultant hereby affirms that as applicable to It, no party
listed in Division (1) or (J} of Section 3517.13 of the Ohlo Revised
Code or spouse of such party has made, as an individual, within the
two previous calendar years, one or imore contributions fotaling an
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excess of $1000.00 to the Governor or to his campaign
committees.

6. The Consultant certifies that it is not a public employee under
federal or state iaw for tax, workers' compensation or retirement
deduction purposes, and that it carries workers' compensation
coverage. :

7. In accordance with Section 9.24 of the Revised Code, ODNR is
prohibited from awarding a contract for goods, services, or
construction, paid for in whole or in part with state funds, to a
person or company against whom a finding for recovery has been
issued by the auditor of state, if the finding for recovery is
unresoived. Prior fo execution of this Contract or subsequent
agreements, ODNR shall verify each consuitant's compliance with
the requirements of Section 9.24.

The Consuitant warrants that it is not subject to an unresolved

_ finding for recovery under Section 9.24 of the Ohio Revised Code.
If the warranty is deemaed fo be false, the supplemented Contract is
void ab initio and the Consultant must immediately repay fo the
State any funds paid under this Contract. '

8. Prior to execution of this Contract, the Consuitant must submit to
ODNR a fully completed and signed Declaration Regarding Material
Assistance/Nonassistance To A Terrorist Organization form (HLS
0038), in accordance with Section 2909.33 of the Ohic Revised
Code.

8. in accordance with Executive Order 2007-018, the Consultant, by
signature on this document, certifies that it: (1) has reviewed and
understands Executive Order 2007-01S; (2) has reviewed and
understands the Ohio ethics and confilct of interest faws; and (3)
will take no action inconsistent with those laws and this order. The
Consultant understands that failure to comply with Executive Order
2007-31S is, in itself, grounds for termination of this Contract and
may resuit in the loss of other contracts or grants with the State of
Ohio.

10.  in accordance with Executive Onder 2008-218, the Consultant
certifies that all facllities used for the production of the supplies or
performance of services offered in the Contract are in compliance
with applicable domestic labor, employment, health and safety,
environmental and building faws. This ceriification applies to any
and alt suppliers and/or sub-consultants used by the Consultant in
furnishing the supplies or setvices described in the Contract and
awarded fo the Consultant.
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J. CONSULTANT PERFORMANCE EVALUATION

ODNR may evaluate the Consultant's performance under this Contract
and consider the performance and the evatuation in decisions relating to
the selection of Consultants for services in future contracts with ODNR.

K. STANDARD OF CARE

The Consultant shall perform the Consultant’s services in accordance with
professional standards of skill, care, and diligence in a timely mannerin - -
accordance with the schedule indicated in Part Ili, Special Provisions,
and so that the project shall be completed as expeditiously and
economically as possible within the construction budget approved by
ODNR and in the best interests of ODNR,

L. INGRESS and EGRESS

The Consuitant agrees to save the State of Ohio hammless from any and
all darnages to person or property arising out of any negligent act by the
Consultant, or any person employed by the Consuitant performing the
services included in this Contract. With this understanding, it is hereby
agreed that the State of Ohio shall acquire all rights of ingress, egress and
access for the Consultant or his representative or employees and
equipment, which rights are necessary for the Consultant to perform the
services included in this Contract.

M. CONSTRUCTION MEANS and METHODS

It is hereby agreed that the Consultant shall not be responsible for and
shall not have control or charge of construction means, methods,
techniques, sequences, procedures or scheduling used by a construction
Contractor to comply with the Contractor's obligations under its Contract
for the construction of the project or for the safety precautions and
programs in connection with the work on the project. The Consultant shall
not be responsible for or have control over the acts or omissions of the
Contractors or Subcontractors or any of their agents or employees, or any
other persons performing any work necessary to construct the project.

N. EDGE BUSINESS DEVELOPMENT PROGRAM PARTICIPATION

The Consultant shall support the Encouraging Diversity Growth and Equity
(EDGE) Business Development Program {ref. Section 123.152 of the Chio
Revised Code, enacted by Am. H.B. 95, 125 General Assembly), by’
seeking and mainfaining to the extent reasonable and appropriate,
participation by properly certified EDGE Business Enterprise businesses
for the Project and within the Consultant’s Contract for the Project.
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Upon the Department's request, the Consultant shall provide its policy(ies)
regarding its support of £DGE and the procedures the Consultant has
used in good faith to obtain or attempted to obtain the EDGE certified
business participation goal percentage approved by the Director and
indicated inthe Request for Qualtfications or the Request for Proposal, or
poth. in the absence of the Department's request for the policy(ies) and
procedures, the Consultant shail provide them as a part of its response to
the Department's Regquest for Fee Proposal, and they shall become a part
of this Contract by attachment or reference.

“The Consultant shall document and certify the actual percentage of the
Consuttant's final fee, inclusive of all Basic Services, Additional Services
and Reimbursable Expenses, that it pald to certified EDGE Business
Enterprises. The Consultant shall submit such documentation and
certification with each invoice submitted for payment.

Replace PART IV - PAYMENTS, with the following:

PART iV
PAYMENTS

A The State of Ohio agrees fo pay to ine Consuitant as full compensation for
the professional services specified in this Contract, and any and all
expenses incurred in performing said services, a fee as follows:

1. Design Services:
a. Original Contract through and including supplemental
Agreement No. 9

9
$1,766.948.22 (One Miltion Seven Hundred Eighty Five
Thousand Nine Hundred Forty Eight dollars and Twenly Two
cents), L.ump Sum.

b. Supplemental Agreement Number 10:
$216,496.14 (Two Hundred Six Thousand Four Hundred
Ninety Seven dollars and no cents), Lump Sum, with fees
not to exceed the foltowing amounts for the tasks specified

betow:
7 412 Additional Meetings $6,184.00
7 4.13 Additional Analyses $36,538.50

7414 Endangered Species Protection $35,007.50
7.4.15 Easement Acquisition Services $24,075.00

7.4.46 Utility Coordination $47,880.00
MMMM*_W
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7.4.17 ODOT Permitting - $13,797.00
7.4.18 Public Presentations £27,769.14
7.4.19 SWP3 Notice of Intent $655.00

7.4.20 Progress Reports!Coordination $24,500.00

2. Construction Administration:

Fees for construction administration services (Project Manager,
Project Representative, and Quality Control Testing) for the South
Fork Licking River project, Phase 1l - Channe! Widening (DNR-
050056) are not included in this contract but may be added via
Supplemental Agreement pending completion of easement
acquisition(s) and successful award of a construction contract.

3. Grand Lake St. Marys Westem Spiltway Analysis:

Fees shall be based on actual man-hours expended to provide the
services authorized by ODNR, to be paid at the hourly rates by
discipline specified under Avpendix A, with a total amount not'to
exceed $124.311.51 {One Hundred Twenty Four Thousand Three
Hundred Eleven dollars and Fifty One cenis).

4, Contract Allowance:
$22.218.53 {Twenty Two Thousand Two Hundred Eighteen dollars
and Fifty Three cents), Lump Sum.

Total fees for all the Consultant's services rendered under the contract
shall not exceed $2,148,974.40 (Two Million One Hundred Forty Eight
Thousand Nine Hundred Seventy Four dotiars and Forty cents).

Upon reguest of the Consuliant, partial payment for services rendered
under ltems 1 and 4 shall be made upon receipt of monthly invoices
submitted as the work progresses. Amounts shall be based upon the
Consultant's estimate of the percentage cormpletion of the work involved in
the Contract, certified by the Consultant to the State. The State may
examine the work completed and determine the reasonableness of the
partial payments requested.

For services rendered under liem 2, invoices shall be submitted for
services performed during the previous month. invoices for payment of per
diem services shall include certified time sheets for the personnel
assigned to the Project.
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The decision to perform any serviceé that Is o be paid for under liem 4,
Contract Allowance, is solely at the discretion of ODNR. In each case that
the Contract Aliowance is to be used, the Consuitant and ODNR must
determine a specific scope of work and negotiate a fee for the service.
The Consultant shall obtain written approval from ODNR prior to
proceeding with any setvice to be paid for under ltem 4.

B. Fees for architectural and engineering services fisted or contained herein
shall include costs for travel, subsistence, office suppiies, materials,
squipment, instruments and all other costs pertinent fo the services to be
provided under this contract. All travel costs must conform to the
provisions of Rule 128-1-02 of the Ohio Administrative Code, the State
Travel Rule. '

C. All partial payments shall be credited against the fotal fee, provided the
services to be performed under this Contract aré accepted as rendered
and are carried on continuously to completion.

D.  The Director of the Department of Natural Resources may, at any time
after execution of this Contract, terminate any portion or all of the work or
services. In the event of such tenmination, the Consultant shall be paid a
pro rata amount for services rendered up to the time of termination.

It is further mutually agreed that this Agreement is supplemental to the Contract
of January 8, 1998 and amended by Supplemental Agreement No. 1, dated June
8, 1998, Supplementat Agreement No, 2 dated November 9, 1998, Supplemental
Agreement No, 3 dated March 23, 2000, Supplemental Agreement No. 4 dated
June 21, 2000, Supplemental Agreement No. 5 dated September 28, 2001,
Supplemental Agreement No. 6 dated July 12, 2002, Supplemental Agreement
No. 7 dated November 26, 2002, Supplemental Agreement No. 8 dated July 17,
2003, Supplemental Agreement No. 9 dated July 16, 2004, Supplemental
Agreement No. 10 dated November 3, 20605, and Supplemental Agreement No.
11 dated March 31, 2008, and said Contract documents are by reference made a
part hereof, and all items, conditions and provisions thereof not specifically
modified herein are to apply hereto, and are made a part of this Supplemental
Agreement No. 12 as if expressly rewritten and included herein.
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in Witness Whereof, the parties hereto have hereunto sef their hands as of the
date aforesaid, the State of Ohio signing and sealing these presents through its

Department of Natura! Resources, by its Director.

As Principal

Of Stantec Consuiting Services, Inc.

| have the authority o sign, this contract and
do so In my respecll capacity

F.T. No. _61-0658421

STATE OF OHIO
Acting By
Department of Natural Resources

BY . W& %@'\»

Sean D. Loghn [Director
Date __ ///W,M(’ l 2000

APPROVAL BY ATTORNEY GENERAL

t of Natural Resourcas, State of
by approved as to form this

The above contract batween the Departmen
Richard Coraray

Ohio, and StantWomﬂrated, is here
:ZM day of /¢ , 2010.
Attormney General

By /ij/ﬂ%

Assistant Attoety General

Fobruary 16, 2010
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SOUTH FORK LICKING RIVER WATERSHED STUDY
FAIRFIELD, LICKING AND PERRY COUNTIES, OHIO
PROJECT NUMBER DNR-980011

APPENDIX A — SUPPLEMENTAL AGREEMENT NO. 12

HOURLY RATES FOR ADDITIONAL SERVICES

GRAND LAKE ST. MARYS WESTERN SPILLWAY ANALYSIS

Discipline Staff Assigned Hourly Rate
Principal Bryon Ringley, PE $155.00
Senior Associate  Tadd Henson; PE, CFM $148.00
Brad Rodgers, PE, CHMM $155.00
Darlene Scoft, GISP $139.00
Project Engineers  Julie Pickering, PE $109.00
Mark Seidelmann, El, GISP $100.00
Anil Tangirala, PE $100.00
Travis White, El, 81 $100.00
Melissa Williams, PE $100.00
Zach Whitten $77.00
GIS Support James Laine, GISP $109.00
Erick Lobao, GISP $118.00
Brad Ziss, GISP $100.00
Mick Sollas, GISP $77.00
Ryan Branch $71.00
Anthony Cuevas $64.00
CAD Support Dan Gremiing $92.00
Rick Pirtle $92.00
Environmental Michelle Kearns $100.00
Scientists Cara Hardesty $92.00
: Kim Yoder $77.00
Clerical Support All Clerical Staff $71.00
HOURLY RATES FOR EXPERT WITNESS SERVICES
GRAND LAKE ST. MARYS WESTERN SPILLWAY ANALYSIS
Discipline Staff Assigned Hourly Rate
Principat Bryon Ringley, PE $212.00
Senior Associafe Tadd Henson, PE, CFM $195.00

Notes: Hourly rates Include all overhead and profit.

Expert Witness rates only apply when eligible

depositions or testifying at trial.

stalf are providing expert witness
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Stantec

Decembaer 4, 2009

Mr. Dave Mohr, P.E,, Chief Engineer
Division of Enginasring

Ohio Depaniment of Natural Rasources
2045 Morse Rod, Bidg, F-3
Columbus, Ohio  43229-6693

involce No, 173522007 367674

- Re: Involcs for Professional Services Ramit to; Stantec Consuliing Services Inc.
Augusl 28, 2008 through November 8, 2009 13980 Collections Centar Drive
iinprovements fo SFLR Channal Chicago, IL 50693
DNR-050056

- INVQICE -~
Task Percont Accrued Bilted Amount Due
Task Degoription Budget Complote Fea lo Date This Invoice
71" Fing! Analysis $ 157,755.00 100.0 $ 157, 705.00 $157,755.00 % -
12 Preliminary Design 125,363.00 100.0 125,363.00  125,363.00 .
7.3 Final Design 7877200 100.0 78,772.00 19,772,08 -
7.4 Addliional Services 121,960.00 100.0 $21.880.60 121,880.00 .
5 Bldding Servicas 5,679.00 00 - - .
SA#G _ Allowance 40,0600.00 100.8 38.973.82 39,873.02 -
Sublolad § 530,540.00 $ 52484382 $524,84382 % .
* Task 7.1 includes NRCS work, Task 7.4 includes work through Supp. Agmi. #9 (subtasks 1 through 11),
Supplemental Agreamant #11 Tasks .
Task Percont Accrued Billed Amount Due
Task Descriplion Budget Complete Fea lo Date This Invoica
7.412  Additional Meelings $ 518400 1660 § 618400 § 618400 % -
7.413  Adgditional Analyses 36,538.50 100.0 36,538.50 38,638.50 -
74.14  Endangerad Spacles 35,007.50 100.0 356,097.50 35,007.50 -
7.4.15 Addl, Easement Acuuis. 24,075.00 1000 24,075.00 24.075.00 -
7.4.168.1 Uttty Coordination 7.240.00 100.0 7,240.00 ¥.240,00 -
7.4.16.2 Columbla Gas Relocats 36,820.00 88.0 31.665.20 31.665.20 "
74163 Sprint Relocate 3.820.00 100.0 3,820.00 3,820.00 -
7417  ODOT|-70 Penavitting 13,787.00 100.0 13,797.00 13,797.00 -
7.4.18 Putiic Presentation 17,770.00 100.0 17,770.06 17.770.00 -
7.4.19  SWPRINOI 655,00 23.0 150.65 150.65 -
7.4.20.1  Construciion Admin.* 58,705.00 170 9,999,.14 0,998,414 -
7.4.20.2 Constr. Obs. Labor ** 85,000.00 56.3 42,.295.89 - 42,285.89
7.4.20.3 Constr. Obs. Testing 4,570.00 0.0 - - .
7.421  Progress Rpts /Coard, 24,500.00 100.0 24,500.00 24,500.00 "
SA#10  Allowance 23,228.00 5.7 2221853 22,218.53 -
Sublotat & 363,000.00 ) $ 27534141 §233,0565.52 § 4228589
Project Totals § 893,549.00 $ 80018523 § 757.899.34 3 47,285.89

* $8,999.14 was used to cover Decamber 2008 public presentation costs.

*+ Construction Obgervation Labor charges for this invoice are documented on the atached sheets, and are for work associated
with the Grand Lake St. Marys Spillway H&M Study.

EXHIBIT
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ODNR - Divigion of Englneering

December 4, 2009
Page 2
Total Invoicad to Date $ 800,185.22
Laas Previously involced 757,899.34
Totat Balance Due $ 42,29%.59

Totat Project Progress: § 800,185.23 14893,548=  89.55%

Project Budgat Summary:
Total Contract Value $ 89354000
Total Billing to Date 800,185.23
Confract Amount Remaining after  89.55%  Completion 3 93,383.77

30) days of the date of the invoice. Invoice dus date Is on or

Foea for services randered shall be due and peyable within thirty (
Inquent fees at the rate of ona percant per month (12% per

hafors January 4, 2010, A senvice charge will be addad to dal
anwum) from the dug date.

or need additonal information, please contact our

‘Thank you for the opporiunity to assist ODNR. if you have any questions,
offlca,

SERVICES INC.




QONR - Divislon of Englresring
Deceérmbar 4, 2009

Page 3
Invoics for Professionsl Services Rendesed
Grand Lake St. Marys Spiliway HEH Study
through Novernber 6, 2009
DhR-50056
{tamized Churges
Grand Lake St Marys Primary Spillway H&M Study
Employes Task Description Hours Rate Amournt
Roger Deriick, PE, CFY Hydrotogle Analysis 1.50 $ 12400 § 185.00
Tadd Henson, PE, CFM H&H; report; migs 10000 $ 132.00 $3,200.00
Jullg Pickering, PE Hydraulic: Model 200 % 100.00 2 000.00
Bryon Ringley, PE PM; H&H; report; ll'nigﬁ o 13.00 $ 1540 2,8928.00
Hydrologic Analysls; atarsh
Mark Seldaimann, E! Dalneation 28.50 3 53.00 2,650.50
Nick Soites Mapping 5550 5 73.00 4,051,650
Anil Tangirala, PE Hydraullc Moded 111.50 $ 93.00 10,369.5¢
“Travis Wiite, £t Hydraulic Modat 18.50 $ 73.00 1,350.50
Mallssa Wiktams, E Hydrologic Madel 54.00 $ 86.00 5,504.00
. 418.50 $ 42,238.00
Expanses
Mercer County Engineer  Bridge Plans $ 37.89
Ralnfalt Data for Project 10.00
Subtotal 3 42, 28589
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Stantec

Decamber 21, 2009

Mr. Dave Mohr, P.E., Chief Englnesr
Division of Englneedng

Ohilo Department of Natural Resources
2045 Morse Read, Bldg. F-3
Columbus, Ohlo  43229-6653

twoice No. 173522007.373012

Re: Involce for Professional Senvices Remit to: Stantec Consulting Services Inc.
Novembar 7, 2008 through Decamber 18, 2008 13080 Collections Center Drive
improvements to SFLR Channet Chicago, 1L 60893

DNR-0500568

- INVQICE -

Task . Percent Accrued Bilied Amourt Duer
Task Descrighion Budget Complete Fae o Data Thig Invoice
FA%  Final Analysis $ 157,75500 1600 § 157,755.00 § 187,755.00 3 -
1.2 Preliminary Design 125,363.00 1000 125,363.00 125,363.00 -
7.3 Fingd Design 79,772.00 100.0 78,772.00 79,772.00 -
7.4 Additionsd Services 121,580.00° 00.0 121.980.00 121,880.00 -
15 Biding Services 5,679.00 0.0 . - -
SA#S  Allowance 40,000.00 100.0 19,973.02 39,973.82 -
Subtotal § 530,549.00 T 52484382 © 52484382 $ .

* Task 7.1 includes NRCS wark, Task 7.4 Includes work through Supp. Agmt. #9 (subtagks 1 through 11).

Supplamental Agreoment #11 Tasks

Task Parcent Accrued Billed Amount Due
Task Diescription Budget Complete Feg to Data “Trils Invoica
T412  Addittonal Maetings § 618400 1000 5 618400 § 61840 § -
7.4.43  Additional Analyses 36,538.50 100.0 36,538.50 36,536.50 -
7.444  Endangered Species 35,007.50 100.0 35,097.50 35,097.50 -
7.4.16 Addl. Easement Acquis, 24,075.00 10090 24,075.00 24,075.00 -
7.4.16.1  Uthity Coordination 7,240.00 100.0 7,240.00 7,240.00 -
74162 Columbla Gas Relocale 36.820.00 86.0 31,666.20 31,665.20 -
741463 Sprint Retocate 3.820.00 100.0 3.820.00 3,820.00 -
7.447  ODOT 170 Permilting 13,797.00 100.0 13,797.00 13,797.00 -
7418  Public Preseniation 17,770.00 100.0 17,7700 17,710.00 -
7.418  SWPINOI £55.00 23.0 180.65 150.65 -
7.4201 Construction Admin.* 58,705.00 170 9,009.14 9,099.14 -

7.4202 Constr. Obs. Labor ™ £5,000.00 867 50,348.24 42,285.89 14,062.35
7.420.3 Constr, Obs, Teslirg 9,570.00 6.0 - - .
74321  Progress Rpta /Coord, 24,500.00 100.0 24,500.00 24,500.00 -
SA#10  Allowance 23,228.00 95.7 22,218.53 22,218.53 -

Sublotal § 363,600.00 §5R9403.76 $ 27534141 3 14,062,359

Project Tolals § B93549.00 $ 31424758 $80018523 § 14,062.35

+ $9,909.14 was used 10 cover Decambaer 2006 public presentation costs.

« Constnsction Observation Labor charges for thig inveice are

wit the Grand Lake St. Marys Spiltway H&H Study.

documented on tha attached sheets, and are for work associated
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ODNR - Civision of Enginaening
December 21, 2009

Page 2
Total Involced to Date $ B14,247.58
Less Previousty invelced ! §00,195.23
Total Balance Due $ 44,062.35

Total Project Progress: § B14.247.58 /5803548 u1.13%

Project Budgat Summary:
Totat Contract Value $  893,540.00
Tolal Blting to Date 814, 247,58
$ 79,301.42

Contract Amaunt Remaining after 91.13% Cornpletion

shail ba dua and payable within thirty (30) days of the date of the invoice. Involcs due date s onor

Fees for servicas rendered
addad to delirguent fees al the rate of one percant per mionth {12% par

bafors January 21, 2010, A service charge will be
annum) from the due date,

Thank you for the opparturity o asolat ODNR. i you have any questions, of need additionat information, please contact our

offica.

Sinceraly,

STANTEC CONSUL SERVICES INC.




ODNA - Division of Enginesring
Decarnber 21, 2008

Paged

Invoice tor Professionat Services Rendered

Grand Lake St Marys Spithway HaH Study

through December 18, 2008
DNR-D50056
Hemized Charges
Grand Lake St. Marys Primary Spiltway H&H Study
Employess Task Description Hours Rate Amount
Tadd Henson, PE, CFM H&H; report; migs 34.50 $ 132.00 % 4,554.00
Bryon Ringley, PE PM; H&H; report; migs 16.00 $ 154.00 2,464.00
Arthony Cuevas Mapping 6.50 $ 61.00 396.50
Mick Soites Mapping 28.00 3 73.00 2,044.00
Anil Tangirala, PE Hydraulic Madet 29.50 3 93.00 2, 74380
Malissa Williams, El Hydrologic Model 20.50 3 86.00 1,763.00
135.00 3 13,065:00

Expanses
Direet Vehicia Mileage - 11/20/08 Tadd Henson Site Visit § 971,35

Subtotal $ 14,062.35



Stantec

March 4, 2010

Mr. Dave Moty, P.E., Chief Engineer
Division of Engineering

Onio Depantment of Natura) Resources
2045 Morse Road, Bldg. F-3
Columbus, Ohia  43229-6693

Invoice No. 173520005.388279

Re: Invaica for Professional Services Ramit to: Stantec Conguiting Services Inc.
Decamber 19, 2009 through February 26, 2010 13980 Collections Center Drive
improvemants to SFLR Channet Chicago, L. 60693

DNR-050056

« INVOICE -

Task Percent Accrued Billed Amount Due
Task Dascription Budged Complele Fea o Date This Involce
7.4 Einal Analysis § 157,755.00 1008 8 167.755.00 § 157,755.00 % -
7.2 Profiminary Design 125,383.00 100.0 $25363.00  125383.00 -
7.3 Final Design 79,772.00 100.0 79,772.00 79,772.00 -
74" Additional Senvices 121,980.00 100.0 42408000  121,980.00 -
7.8 Bidding Services 5,670.00 0.0 " - -
SAH9 Allgwance 40,000.00 100.0 39,973.82 99,673.82 -
Sublotal § 530,549.00 § 52484382 $ 524,843.82 $ -

» Task 7.1 includes NRCS work, Task 7.4 includes work through Supp. Agmt. #9 (subtasks 1 through 1)

Supplemuntal Agreemant #11 Taskn )

Task Parcent Accnied Billed Amount Due
Task Description Budget Complele Fea to Date This invoice
Faiz  Addilonat Meelings 3 58400 100.0 § 618400 3 618400 $ -
7443 Additional Analyses 36,538.50 100.0 36,538.50 26,538.50 -
7414  Endangered Specias 35,097.50 100.0 35,097.50 38,087.50 -
7415 Addf, Basement Acquis. 24,075.00 190.0 24,075.00 24,078.00 -
74181 Ul Coordination 7,240.,00 1000 - 7,240.00 7,240.00 -
7.4.16.2 Columbia Gas Reloczte 36,820.00 86.0 34,665.20 31,665.20 -
74163  Sprint Reloctite 3,820.00 100.0 3,820.00 3,820.00 -
7447  ODOT I-70 Penmitling 13,797.00 100.0 13,707.00 13,797.00 -
7418  Public Presentation 17,770.00 108.0 17,770.00 17, 77060 -
74998  SWP3INOI 855,00 23.0 150.65 150.65 -
74204 Consyuction Admin.* 9.598.14 1000 - 9,000.14 0,808.14 -
7.4.202  Conslr, Obs. Labor - - 0.0 - - -
7.420.3 Constr. Obs. Testing = - 8.0 - - -

DNR-050056 Grand Lake St. Marys 124,285,33 %57 G3,672.52 58,348.24 37,324.28
7427  Progress Rpls iCoord. 24,500.00 106.0 24,500.00 24,500.00 .
SA #10  Allowance ™ 22,218.53 N 2224883 22.218.53 -

Subtotal 5 363,000.00 T 326,728.04 § 289.403.76 S 37.324.28

Project Totals $ 393,549.00 % 85157188 3§ 81424758 & 37,324.28

* £0.999,14 was used 1o oV Deceraber 2008 public presentation costs.
= pllowance, Construction Chservation Labor and Testing budget was us
Spilbway HaH Study.

ed for work associated with the Grand Lake St Marys



ODNR - Civision of Enginesrdng

March 4, 2010
Page 2
Tota Invoiced to Dale 3 851,571 .86
Less Praviously invoiced §14,247.58
Total Balancs Due $ 37,324,328

Totat Project Progress: § 851,571.86 1$8%93,549= 95.30%

Prajsct Budget Sumroary:
Total Contract Value $ 8593,549.00
Tolal Biling to Date : 851,571.86
Contract Amount Remaining after 95.30% Completion % 4197714

Foes for services rendeved shall be dup and payable withie thiry {30) days of tha date of the involce. Involce dua date fsonor
bafare April 4, 2010, A service charge will be added to delinquent fees at the rate of ena percent per month {12% per annum)

fram the dua data,
uastions, or need addittonal Information, plaase contact our

‘Thank you for the opporunity to assist ODNR. f you have any 4
office.




ODNR - Diviston of Engineering
March 4, 2010

Page 3
Irveica for Professional Services Rendered
Grand Laka 5t. Marys Spitway H&H Sludy
Dacembet 19, 2008 through February 26, 2010
DNR-050058
tomized Charges
Grand Lake St. Marys Primary Spiliway H&H Study
Employes Task Description Hours Rate Amgunt
Tadd Henson, PE, CFM H&H; report; migs 135.50 $ 14800 % 20,054.00
Bryon Ringley, PE PM; HE&H; report; migs 3200 % 155.00 4,960.00
Anfhony Cuevas Mapping 450 % 64.00 288.00
Mick Soltes Mapping 81.00 $ 71.00 4,697.00
Anit Tanglrale, PE Hydraulic Modsl 7.50 % 100.00 750.00
Travis White, Bl Hydraulic Model 14.00 3 100,00 1,400.00
Mary Murphy Report 1.00 3 71.00 71.00
Kim Yoder Repont 2.00 $ 77.00 154.00
Judle Kiusly Report 0.78 3 71.00 53,25
Michelle Keamns Repart 1.00 % 100.00 10000
Malissa Willamg, PE Hydrologic Moded 1730 % 100.00 1,730.00
276.55 3 34,257.25
Expansos
Direct Vehicle Expense {mitesge} Meaeling with D. Mohr at ODNR 3 B.O3
Direct Meals -8, Ringley Working lunch w/f Stantec, Hydrasphare, ODNR 59.00
e emmicamiet
3 67.03
Subeonsultants .
QneRaln Incorporated lrwoice # 2791 $ 3,000.00
Subtotal 3 37.324.28
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- OneRain Incorporated
OneRain (ncorporated .
1531 Skyway Drive, Suite D N R [nVQC
Longmont, CO 80504 D NOATENEE N NVOICER g
(303)774-2033x120 N 12/18/2009 2791
brian.loflin@onerain.com ¥ A =RV SR DUEDATER
01/1772010

Atfn: Tadd h , PE, CFM
Stamcca(.‘onsfxln;";n Tne. \"\q’gi -’\00 ;3\0‘\

1500 Lake Shore Drive i~ (L
Columbus, OH 43204 A \

Piease detach top postion and reluen with your payment,

J P UURPRETP S .. 2 22l B e R g AL Bl S S LR SR LR Sl v a e mth A AN eaa e macaa e

|QA/QC'd rainfall data for the specific time period of:
July 4th 2003 - Tuly 9th 2003

12/18/2009 | Historical Radar

RECEVED
By AP

eC 22y

Edmonton — AB

Save money! Pay Net 15 from the date of your invoice and take .5% off your
total bill. We accept checks, EFT, MC and Visa payments.

Late payments will be asscosed finance charges at an 18% per anoum rate at 60
days past dug, refroactive to 31 days past due.
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Stantec

April 20, 2010

Mr. Dave Mohr, P.E., Chiaf Englneer
Divislon of Englneering

Oio Depariment of Natural Resources
2046 Marse Road, Bldg. F-3
Combus, Chio  43225-6693

Re: Invoice for Professions! Services
February 27, 2010 through April 16, 2010
Impravesmnents to SFLR Channed
Original DNR-050056
Supplemantal Agreement No. 12 DNR-O800T

Irvoles No. 1735200056.398680

Romit to: Stantec Consulting Services Inc.
13980 Collactions Cerder Drive
Chicage, 1L 60693

~ INVOICE -
Task Pareent Acoruad Bilted Ampunt Due
Task Desriplion Budget Complete Fea {o Date This Invoice
7.4 Final Analysis $ 157,755.00 100.0 $ 15775500 $ 15775500 % .
T2 Predminary Design 125,363.04 100.0 125363.00  125363.00 .
7.3 Final Dasign 78,712.00 100.0 78,772.00 79,772.00 -
7.4 Additional Services 121,980.00 100.0 121,880.00  421,980.00 -
75 Bidding Services 5,679.00 G.0 - - -
SA#Y Allowance 40,000,040 10,0 39,973.82 39,873.82 -
Subtotal $ 530,549.00 $ 52484382 $ 52484382 8 -
* Task 7.1 includes NRCS work. Task 7.4 includes wark through Supp. Agmt. #9 (subtasks 1 through 11},
Supplemantal Agresment #11 and #1% Tasks
Task Percent Accrued Billad Amount Due
Task Description Butlget Complete Fee io Date This Invoige
7442  Additonal Meatings § 618400 100.0 % 618400 § 618400 § -
7443  Additional Analyses 38,538.50 100.0 36,530.50 36,538.50 -
7.4.14  Endangered Species 35,097.50 100.0 35,097.50 35,007 50 -
T74.15 Addl. Easement Acquis. 24,075.00 100.0 24,075.00 24,075.00 -
74.46.1  Utitity Coordination 7,240.00 1000 7,240.00 1,240.00 -
7.4.162  Columbia Gas Relocate 36,820.00 87.1 32,079.20 31,665.20 41400
74163  Sprint Relocate 3,820.00 160.0 3,820.00 3,820,00 -
7417  ODOT 70 Permitling 13,797.00 100.9 13,797.00 13,797.00 -
7.418  Public Presentation 17,770.00 100.0 17,770.00 17,770.060 -
7.419  SWPINOI 655.00 2390 150.65 150.65 -
74204  Construction Admin.” 9,994.14 100.0 9,5899.14 9,990.14 -
7.4202  Constr. Qbs. Labor - 0.0 - “ -
7.4.20.3 Constr. Obs. Testing = - 0.0 - . -
DNR-050056 Grand Lake St Marys 124,311.81 776 96,450.77 93,672.52 277835
7.421 Progress Rpts JCoord. 24,500.00 100.0 24 500.00 24,500.00 -
SA#10  Allowsnce 22 218.63 100.0 22,218.53 22,218.53 -
Subtotal $ 363,026.18 $ 32992029 3 32672804 3 3,182.28
Project Totals $ BO93,575.18 $ B854,764.11 $ 85157186 3§ 318225

* $0.699.14 was usex! to cover Deceimber 2006 public presantalion cos!s.

» Anowance, Construction Cbservation Labor and Testing budget was used for work associated with the Grand Laka St Marys

Spitiway H&H Study.



‘Wﬁ%

ODNR - Division of Engineening

Apel 20, 2010
Paga 2
Total Invoiced to Dater 3 54, 76411
Lass Previcusly Invoiced 851,571.86
Total Batance Due $ 3,192.25

Total Project Progress: 5 854,764.11 1$893,575.18= 95.66%

Project Budget Summany:
Tolal Contract Value $ 893.6549.00
Tolat Biling 1o Date 854.764.11
Contract Amount Remgining after 95.66% Completion $ 38,784.89

Eees for services rendered shall be dua and payable within thirty {30} days of the date of the invaice. Involes due daie is on or
befora May 20, 2016. A service charga will ba added to definquent fees at the rate of one percent per manth (12% per annum)
from the dua data.

Thank yeu for the opportunity 1o sasist ODNR. If you have any quostions. or nged additional Information, please contact our
office.

Sincarely,
STANTEC CONSULTING SERVICES INC,

Lo
Bryor ¥, Ringtey,
Pripdipal .

fifk




CONR - Division of Engineering
Aprit 20, 2010

Page 3
invoice for Professional Services Rendered
Grand Lake St Marys Spillway H&H Study
February 27, 2010 through Apdl 16, 2010
DNR-050056
lemized Charges
Grand Lake St. Marys Primary Splliway HAH Study
Employee Task Description Hours Rate Amount
Tadd Henson, PE, CFM H&H; report; migs 13.00 3 14800 $ 1.924.00
Jutie Pickering, PE Hydrauflc Model 275 $ 109.00 268.75
Bryon Ringlay, PE PM; H&H: report; migs 0.50 ¥ 156.00 77.50
Zach Whitten Hydrautic Moded 1.00 % 77.00 7100
Travis White, Ei Hydraylic Moded 4.00) $ 100.00 400.00
21.25 § 2,778.256
Expansas
NIA -
% )
Subconsuitants
N/A £ .
Subtotal $ 2,778,259
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Case 2:04-cv-00918-NMK  Document 53 Filed 05/19/2006 Page 1 0of 9

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANTOINE D. WILSON,
CASE NO. 2:04-cv-(0918
Plaintiff,
MAGISTRATE JUDGE KING
v,

REGINALD WILKINSON, ¢f al.,

Defendants.

OPINION AND ORDER

Plaintiff, an inmate at the Ross Correctional Institution, brings this action pursuant to 42
U.S.C. §1983 alleging that his rights were violated when defendants compelled him to provide a
L':)NA sample by swabbing the inside of his mouth for collection of buccal cells pursuant to the Olio
DNA Act, O.R.C. §2901.07, This matter is now before the Court on defendants’ motion for an order
compelling disclosure by and answering of questions by plaintift’s expert, Defendants’ Motion to
Compel, Doc. No. 46, and plaintiff’s motion for a protective order limiting the deposition of
plaintiff’s expert, Plaintiff’s Motion for a Protective Order, Doc, No. 48. For the reasons that
follow, Defendants’ Motion to Compel, Doc. No. 46, is GRANTED and Plaintiff’s Motion for a
Protective Ovder, Doc, No, 48, is DENIED.

At the March 23, 2006, deposition of Dan E. Krane, Ph.D., identified by plaintiff'as an expert
witness who may testify attrial, see Plaintiff’s Disclosure of Expert Testimony, Doc. No. 28, counsel
for plaintiff objected to inquiry into Dr. Krane’s communications with plaintiff’s counsel prior to
June 20085, i.e., the point at which Dr. Krane was retained as a testifying expert on plaintiff”s behalf.

See Deposition of Dan E. Krane, Ph.D., March 23, 2006, at 97-99, Doc. No. 50 (filed under

EXHIBIT




Case 2:04-cv-00918-NMK  Document 53 Filed 05/19/2006 Page 2 of 8

seal)[hereinafter “Krane Depo.”].! Plaintilf argucs that Dr. Krane’s communications with counsel
prior to June 2005 constitute protected attorney work product within the meaning of Federal Rule
of Civil Procedure 26(b)(3),% and that, before conducting the requested discovery, defendants must
establish exceptional circumstances requiring the discovery of such information under Federal Rule
of Civil Procedure 26(0)(@WB).7 Plaintiff's Motion for Profective Order, at 4. Plaintiff therefore
secks a protective order prohibiting defendants from questioning Dr. Krane regarding any
comumunications with Plaintiff prior to June 2005 absent a showing of exceptional circumstances,

and in any event limiting Dr. Krane’s deposition to prohibit inquiry into matters related to counsel’s

""The partics conferred with the Court by telephone, and were directed to brief the issue. Order (March 23,
2006}, Doc. No. 43.

* Federal Rule of Civil Procedure 26(b)(3) provides:

(b} Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with
these rules, the scope of discovery is as follows:

(3) Trial Preparation; Materials. Subject to the provisions of subdivision (b)(4) of this rule, a party
may obtain discovery of documents and tangible things otherwise discoverable under subdivision
(b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by
or for that other party's representative (including the other party's attorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial
need of the materials in the preparation of the parly's case and that the party is unable without
undue hardship to obtain the substantial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been made, the court shalf protect
against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the litigation.

* Jederal Rule of Civil Procedure 26(b)(4) provides in relevant part:

Trial Preparation: Experts.

(A) A party may depose any person who has been identified as an expert whose opinions may be
presented at trial, [f a report from the expert is required under subdivision {a)}(2)(B), the deposition
shall not be conducted until after the report is provided,

(B) A party may, through interrogatories or by deposition, discover facts known or opinions held by
an expert who has been retained or specially employed by another party in anticipation of litigation
or preparation for trial and who is not expected to be called as a witness at trial, only as provided in
Rule 35(b) or upon a showing of exceptional circumstances under which it is impracticable for the
party seeking discovery to obtain facts or opinions on the same subject by other means.

2



Case 2:04-cv-00918-NMK ~ Document 53 Filed 05/19/2006 Page 3 of 9

litigation strategy or mental impressions as protected work product under Federal Rule of Civil
Procedure 26(b)(3). Pluintiff’s Motion for a Protective Order, Doc. No. 48. In support of his
motion, plaintiff’s counsel, Thomas H. Fusonie, has submitted an affidavit stating in relevant part:

On May 7, 2005, Dr. Kranc’s consultation included discussion of

other attorneys who understood DNA profiling, and who were

involved in similar litigation; litigation strategy; possible expert

witnesses; and the protocol and practices of Detendant Jone Monce,

Superintendent of the Bureau of Criminal Investigation (“BCI™) in

preparation for Plaintiff’s Motion to Compel Discovery to allow

inspection of BCI’s London, Ohio, facilities.

On or about June 6, 2005, Plaintiff’s counsel concluded it was

necessary to obtain an expert wilness report from Dr. Krane

regarding the impact of including the DNA profile of African

Americans into Ohio’s DNA database,
Affidavit of Thomas {1 I'usonie, attached as exhibit to Plaintiff's Motion for Proiective Order, Doc.
No. 48.

This Cowrt concludes that Dr. Krane’s testimony must be available to defendants without the

restrictions proposed by plaintiff,

Generally, non-testifying experts are protected from discovery so as

to allow a party to feel free to hire and consult with such experts

withoul risking exposing certain information to the opposing party.

See Ied R.Civ.P. 26(b)(4XB).
Zolensky v. Ametek, Inc., 142 ¥.3d 438, unpublished, 1998 WL 124047 (6™ Cir. March 12, 1998).
However, “[a] party may depose any person who had been identified as an expert witness whose
opintons may be presented at trial.” Federal Rule of Civil Procedure 26(b}(4)(A). Morcover, a
testifying éxpert is required to disclose all information considered by him in forming his opinion:

A testifying expert is required to file a report that must contain “a

complete statement of all opinions to be expressed and the basis and
reasons therelor; the data or other information considered by the
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witness in forming the opinions; [and] any exhibits to be used as a
summary of or support for the opinions - Fed.R.Civ.P. 26(a)2XB)
(emphasis supplied). Under Rule 26(a)(2)(B3), the requirement of
disclosure applies not only to information actually relied upon by a
testifying expert, but also to information that was not relied upon, but
considered by the expert. See Constr, Indus. Servs. Corp. v. Hanover
mms. Co., 206 FRD. 43, 50 (ED.N.Y.2001)... The advisory
committee notes to the rule explain the lack of areliance requirement:

The [expert] report is to disclose the data and other information
considered by the expert and any exhibits or charts that summarize or
support the expert's opinions. Given this obligation of disclosure,
litigants should no longer be able to argue that material furnished to
their experts to be used in forming their opinions- whether or nof
ultimately velied upon by the experi-are privileged or otherwise
protected from disclosure when such persons are testifying or being
deposed.

Fed R.Civ.P. 26(2)(2) advisory commillee’s note (emphasis
supplied)....

Schwah v. Philip Morris USA, Inc., 2006 WL 721368 (E.D.N.Y. March 20, 2006)[emphasis in the
original]. Some courts have concluded that it may be possible to discovery of even a testilying

expert where that expert’s role as a consultant clearly differs from his role as a witness:

A single expert can be both a testifying expert, subject to the
disclosure requirements of Rule 26(a)(2)}(B) regarding some issucs,
and a consulting cxpert, not subject to discovery regarding other
issues. See B.C.F. Oil Ref., Inc. v. Consol. Edison Co., 171 F.R.D. 57,
61 (S.D.N.Y.1997) (“It is conceivable that an expert could be
retained to testify and in addition to advise counsel outside of the
subject of his testimony. Under such a circumstance it might be
‘possible to claim a work product privilege if this delincation were
clearly made.” (quoting Beverage Market v. Ogilvy & Mather, 563
F.Supp. 1013, 1014 (S.D.N.Y.1983)).

1d. However, that is not the case here. Dr. Krane testified at his deposition to his history of service

to this litigation. According to Dr. Krane, he was contacted in the summer of 2004 and asked ifhe
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would serve as a consultant on plaintiff’s claim. Deposition of Dan E. Krane, Ph.D., March 23,
2006, at 86, Doc. No. 50 (ﬁlcd under seal). After about a year, he was asked if he would be willing
{0 serve as an expert witness, and was advised that he would be required to prepare a report. Id., at
27 Two to three months later, he produced the August 2005 expert repori that has now been
produced to defendants. Id. See also Exhibit 4, attached to Plaintiff’s Disclosure of Expert
Testimony, Doc. No. 28. As a consultant, Dr. Krane discussed general issues about database
scarches and testimony and reports previously provided by him. He also discussed research
conducted by him that was subsequently published in the Journal of Forensic Sciences and the
Jowrnal of Jurimetrics. Krane Depo., at 89-93. Dr. Krane advised plaintiff’s counsel of other
attorneys who might be helpful to plaintift’s case “pecause 1 was either impressed with those
attorneys’ knowledge and understanding of DNA profiling or knew they were also involved in
litigation involving databases....” Jd., at 90.
In light of Dr. Krane’s testimony, it is jmpossible to clearly delineate his service as a

consultant from his service as an expert witness.

Though it is tl1éorctica11y possible to distinguish between an expert

testifying and consulting, in practice, “the delineation between those

roles - become[s] blurred” when an expert “review[s] documents in

his role as an expert that he previously had reviewed in his role as
consultant [.1? B.C.F. Oil, 171 FR .D. at6l.

Schwab v. Philip Morris USA, Inc., supra. Additionally, “any ambiguity as to the role played by
the expert when reviewing or generating documents should bereso lved in favor of the party seeking
discovery.” B.C.F. Oil Refining, Inc. v. Consolidated Edison Co. Qf New York, Inc., supra, 171
[ R.D. at 62. Contrary to plaintiff’s characterization of Dr. Krane’s roles, this expert appears to

have consulted with plaintiff’s counsel on the very same issues for which he has now been retained
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as an expert witness. See Plaintiff’s Disclosure of Expert Testimony, Doc. No. 28. Under these
circumstances, defendants arc entitied to depose Dr. Krane regarding the period prior to June 2005
when he was retained as a testitying expert. |
Moreover, Dr. Krane’s testimony will not be limited to exclude counsel’s mental impressions
and trial steategy, if those impressions and that strategy were considered by Dr. Krane in forming
his expert opinions. Although authority on this issue is not unsettled, most courts faced with the
issuc have opted in favor of greater discovery of experts. For example, in 7V-3 v. Royal Ins. Co. Of
America, 193 F.R.D. 490, 491-92 (5.D. Miss. 2000), the court concluded that “any material
generated by the testifying expert in connection with the subject litigation™and that all

“communications by the expert to the attorneys”™ was discoverable:

At issue is whether Rule 26(a)(2) requires that a party produce
communications of any kind by and between its attorneys and its
testifying experts, regardless of whether a claim of attorney work
product would ordinarily protect the communications  from
disclosure. Rule 26(a)(2)(B) of the Federal Rules of Civil Procedure
was amended in 1993 to require that reports be prepared for each
testifying expert containing, among other things, "the data or other
information comsidered by the witness in forming the opinions.”
(Emphasis added.) The Advisory Committee Notes to the 1993
Amendment, explain this requirement as follows:

The [expert] report is to disclose the data and other information
considered by the expert and any other exhibits or charts that
summarize or support the expert's opinions, Given this obligation of
disclosure, litigants should no longer be able to argue that
materials furnished to their experts to be nsed in forming their
opinions--whether or not ultimately relied upon by the expert--
are privileged or otherwise protected from disclosure when such
persons are tesiifying or being deposed.

Advisory Committee Notes Fed R.Civ.P. 26(A)(2), P. 149 (emphasis
added).
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The undersigned tecognizes that the authorities differ as to this
_issue....

...[see] Magee v. Paul Revere Life Insurance Co., 172 F.R.D. 627
(E.D.N.Y.1997); Haworth, Inc. v. Herman Miller, Inc., 162 F.R.D.
289 (W.D.Mich.1995); 41l West Pet Supply Co. v. Hill's Pet Products
Division, 152 I'R.D. 634 (D.Kan.1993). The Defendants cite these
cases, as well as Nexxus Prods. Co. v. CV§ New York, Inc, 188
ERD. 7, 9 (D.Mass.1999), and cases which predate the 1993
amendments....

We.. . instead adopt the opposite approach... that is that Rule 26,
requiring disclosure of material "considered,” allows discovery of all
communications between counsel and a retained testilying expert,
even if those communications contain the attorneys' mental
impressions or trial strategy or is otherwise protected by the
work product privilege. Authorities supporting this position...
include Karn v. Rand, 168 FR.D. 633, 635 (N.D.Ind.1996) (the
expert disclosure requirements of 26(a)(2) " 'trump’ any assertion of
work product or privilege"); B.C.F. Oil Refining v. Consol. Edison
Co. of N.Y., 171 F.R.D. 57 (S.D.N.Y.1997) (holding that all material
considered by a testifying expert, including communications from
counsel containing atlorney work product, must be disclosed),
Lamonds v. General Motors, Corp., 180 F.R.D. 302 (W.D.Va.1998)
(same); Furniture World, Inc. v. D.A.V. Thrift Stores, 168 .R.D. 61
(D.N.M.1996) (same); Culbertson v. Shelter Mut. Ins. Co., No. 97-
1609, 1999 WL 109566 (I£.D.La. March 2, 1999) (same); Johnson v.
Gmeinder, 191 F.RD. 638 (D.Kan.2000) (same); Barna v. Uniied
States, No. 95 C 6552, 1997 WL 417847 (N.D.I. July 28, 1997
(same); Musselman v. Phillips, 176 F.R.D. 194, 202 (D.Md.1997)
("[Wlhen an attorney furnishes work product--either factual or
containing the attorney's impressions--to [a testifying expert witness|,
an opposing party is entitle to discovery of such a communication”);
Baxter Diagnostics, Inc. v. AVL Scientific Corp., No. CV91-4178-
RG, 1993 WL 360674 (CD.Cal., August 6, 1993) (citing the
amendments 1o Rule 26(a)(2) as requiring "automatic disclosure of
all information considered by the trial experts" in forming their opinions).
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Id. See also Western Resources, Inc., v. Union Pacific Ruailroad, unpublished, 181494 (D.Kansas,

January 31, 2002):

[Alny type of work product or other privileged information lose their
privileged status when disclosed to, and considered by, a testifying
expert. Johnsonv. Gmeinder, 191 F.R.D. 638, 645-47 (D.Kan. 2000)
{holding investigative report and other materials prepared by a non-
testifying expert in connection with investigation of an automobile
accident loses privileged status when disclosed to testifying expert)
(citing Fed.R.Civ.P. 26(a)(2)(B) and advisory commiftee notes
appended thereto; Lamondsv. General Motors Corp, 180 F.R.D. 302,
305 (W.D.Va. 1998) (applying rule to opinion work product);
Musselman v. Phillips, 176 F.R.D. 194, 202 (D.Md. 1997) (same);
B.C.F. Qil Refining, Inc. v. Consolidated Edison Co., 171 F.R.D. 57,
66 (S.DN.Y. 1997) (same); Karn v. Ingersoll-Rand Co., 168 F.R.D.
633, 639-40 (N.D.Ind.1996) (same); Barna v, United States, No. 95
C 6552, 1997 WL 417847 (N.D.I1L, July 28, 1997) (same); 8 Charles
A. Wright, Arthur R. Miller, & Richard L. Marcus, Federal Practice
and Procedure § 2016.2 at 250-52 (1994) (| W ]ith respect to experts
who testify at trial, the disclosure requirements of Rule 26(a)(2),
adopted in 1993, were intended to pretermit {urther discussion and
mandate disclosure despite privilege™); Lee Mickus, Discovery of
Work Product Disclosed to a Testifving Expert Under the 1993
Amendments to the Federal Rules of Civil Procedure, 27 Creighton
L.Rev. 773, 808 (1994)).EN11

FNIL1. See, also, In re Air Crash ai Dubrovnik, No. MDL 1180,
3:98:CV-2464 (AVC), 2001 WL 777433, at *3 (D. Conn. Junc 4,
2001); OST Energy, Inc. v. Mervyn's and Target Corp., No. C-00-
1699M1) (EDL), 2001 WL 777489, at *3-5 (N.D.Cal. May 14, 2001)
(in naming former consultant as wilness, party waives attorney client
privilege in regard to all subjects on which expert likely to offer
testimony); Vaughan Furniture Co. v. Featureline Mfg., Inc., 156
F.R.D. 123, 128 (M.D.N.C.1994) (waiver of privilege resulting from
designation of attorney as expert witness applies to those documents
expert reviewed atany time and that would be relevant to formulation
of expert opinion) (emphasis added); Chemical Bankv. Affiliated FAM
Ins. Co., No. 87-Civ-0150 (SHS), 1996 WL 445362 (5.1 N.Y. Aug.
7, 1996); Douglas v. Univ. Hosp, 150 FR.D. 165, 168
(E.D.Mo0.1993) (once non-testifying expert is designated as testifying
expert, non-testifying expert subject to cross-examination); County
of Suffolk v. Long Island Lighting Co., 122 F.R.D. 120, 123

8
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(E.D.N.Y.1988) (Party cannot proffer consultant as disinterested
expert and at same time shield his major role in formulation of case.).

Id.

In view of the Advisory Committee Notes to the 1993 Amendments to Federal Rule of Civil
Procedure 26, see supra, this Court agrees with those courts that have concluded that neither the
“exceptional circumstances” of Federal Rule of Civil Procedure 26(b){(4), nor the work product
doctrine of Federal Rule of Civil Procedure 26(b)(3) apply to a consulting expert who has been
designated as an expert witness, particularly where, as here, his role as a consultant is closely

intertwined with his role and opinions as a testifying expert

For all the foregoing reasons, Defendants’ Motion to Compel, Doc. No. 46, 1s GRANTED.

Plaintiff’s Motion for a Protective Order, Doc. No. 48, is DENIED.

IT IS SO ORDERED.

s/ Norah McCann King
Norah McCann King
United States Magistrate Judge

May 19, 2006
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