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EXPLANATION OF WHY THIS COURT SHOULD ACCEPT JURISDICTION

This felony case aslcs whether a mistakenly-imposed sentence is valid simply because it

falls within the statutory range. By answering this question in the affirmative, the Tenth District

has improperly draCted an exception to the matidatory sentencing considerations in R.C. Chapter

2929, one that is worthy of this Court's review.

The sentence in this case was accidental. Although the State requested consecutive

prison terms ancl argued against merget-, the trial court imposed concurt'enr sentences for

domestic violence and felonious assault, believing that it was merging two allied offenses of

similar itnport. Tenth Dist. Op. ¶4. But because concurrent sentences are autliorized by law, the

Tcnth Dist.rict refused to i-eview the trial court's erroneous ruling on merger. It did not matter

that the trial eourt otherwise "woiild have" imposed eonsecutive terms for what it called "the

worst felonious assault/domestic violence I've seen sinee I've been on the bench." Id. ¶4. Nor

did it matter that the court abandoned its discretion, believing it had "no alternative" but to

impose concurrent terms. Id. The Tenth District reviewed the sentenee in a vacuum,

"notwithstanding [tlie court's] conclusion that it was required to merge the two counts

Id. 1110. Finding no erroi-, thc T'entli District held that evcn if the sentence were based on "faulty

reasoning," the court's tnerger ruling "resulted in a sentence authorized by the statutes govertiing

sentencing." ¶11.

The Tenth District's decision contains serious flaws waiTanting this Court's review.

Contrary to the panel's holding, a"faulty" sentencing justification cannot "result" in a valid

sentence simply because the sentence itself falls within the statutory range. "[S]cntencing courts

in this state must still consider all of the remaining sentencing factors eontained in several

sections of R.C. Chapter 2929.° State v. Ebnore, 122 Ohio St.3d 472, 2009-Ohio-3478, ¶9. If a

court abandons these considerations based on a mistaken legal belief, the sentence is invalicl.



See State v. Tohnson, 116 Ohio St.3d 541, 2008-Ohio-69, ¶19. But by holding that sentences are

reviewable "notwithstanding" their legal justifications, the Tenth District has created an opt-oul

proviso that will relieve courts from the niandatory sentencing criteria in R.C. Chapter 2929.

This holding will also prohibit appellate review of every sentence falling witliin the

statutory range. The tne•ger error in this ease dept-ived the State of the consccutive sentences

that it requested; however, the Tenth District ignored the State's arguments since the court's

mistake "resulted" in concuirent sentences. Tenth Dist. Op. ¶11: Even thoughtbe sentencing

entry stated that concurrent sentences were required "pursuant to S'tate v. Harris, 2009 Ohio

3323"-an aliied-offense decision that actuallyprohdbits concurrent setitences when merger is

required-tlie Tenth District refused to correct lhis obvious legal error "because, notwithstanding

its conclusion that it was required to merge the two counts, it did not do so." ¶10. This new

serendipitous-scntencing exception defies R.C. 2953.08(B)(2) anct improperly limits appellate

review to sentences falling outside the statutory range.

In .Iohnson, this Court found sentencing error in the opposite context, where the trial

court mistakenly believed that conseczrtive prison terms were required by R.C. 2929.13(F). Also,

several appellate districts-including the Tenth-have reversed sentences where the court

erroneously believes that a prison term is mandatory rather than discretionary. See State o.

Wntren, 7th Dist. No. 05 MA 91, 2006-Ohio-1281, ¶68; 8tate v. Kepiro, 10th Dist. No. 06AP-

1302, 2007-Ohio-4593, ¶37. These eases prove that sentencing error is not limited to sentences

falling outside the statutory range. Error can also occur within the permitted range when the trial

court consiclers a factor it should not have, or, as in this case, when it takes a sentencing option

off the table because of an express legal error. 1'lle trial court here took the consecutive-
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sentencing option o ff the table, and failed to exercise its discretion in that respect, because of its

eiToneous legal belief that merger was required.

The Tenth District now applies a different standard of review to State sentencing appeals,

linding that they deserve neither review nor correction unless the setitsnce exceeds the statutory

limit. This sets dangerous precedent. As argued below, the State has the right to request

consecutive prison terms for certain offenses, and if a court arbitrarily declines such a requesl

because ofau express eiror in its legal reasoning, sentencing error occurs. And here the State

was plainly prejudiced, as the trial court also expressly stated that it "would have" itnposed

consecutive sentences but for its en-oncous "merger" conclusion. Tenth Dist. Op. ¶4.

The question presented in this case is the converse of the question answe*,3ect in State v.

Underu^ood, 124 Ohio St.3d 365, 2010-Ohio-1. Wliile it is plain error for a court to impose

multiple sentences for two allied offenses, 1130, it is also cognizable erroi- for a court to

purportedly merge two nonallied otTenses of dissimilar import. In either scenario, the duty

imposed R.C. 2941.25 is "mandatory, not discretionary." Id. at ¶26. It makes no difference

whether a court attaches concurrent prison terms to its mistalce. Id. Just as a defendant is

prejudiced by receiving multiple convictions for allied offensos, the State is prejudiced by being

deprived of a lawfitlly imposed sentence. "Fvery judge has a duty to impose lawful sentences."

Underwood, `l20, quoting State v. Sinaplcitts, 117 Ohio St.3d 420, 2008-Ohio-1197, ¶27.

The instant case presents the issue ofreviewability under perfect conditions for review by

this Court. The trial court's legal error was express, and the prejudice to 11ie State was express as

well. 1'his case therefore presents a perfect vehicle in which to consider this question of

reviewability.
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Finally, this case highlights the need for this Coru-t to hold that felony domestic violence

and feloitious assault are not allied offenses of similar import. Although the Tenth District noted

that there was "some autlioi-ity" for the proposition that the two offenses are not allied offenses

of similar itnport,l'enth Dist. Op. ¶9, it did not rule on the issue and refused to find any

sentenoing error in the court's imposition oFconcurrent sentences. Domestic violence is a grave,

statewide coneern that the General Assembly has protected separately fi-om crimes involving

"stranger" violence. State v. Carswell; 114 Ohio St.3d 210, 2007-Ohio-3723, ¶29. An offender

does not dcscrve a "merger" discount when the "family or household membet" abuse escalates

into a felonious assault. In suclz cases, the State has the right to multiple convietions and

eonsecutive sentences.

This felony case presents several issues of public and great general interest. As the Tenth

District concedes, its Itolding will shicld a sentencing court's "faulty reasoning" frotn appellate

review. '1 ettth Dist. Op. 41111. The bench and bar also need guidance as to wliether felonious

assault anii 1'elony domestic violence are allied offenses of similar import. Accordingly, the State

rospectfully requests thatthis Court acceptjurisdiction.

S'TATF,MGNT OF FACTS

On June 27, 2008, a Franklin Coutity Grand.iury indicted defendant-appcllee Jeremy

Damron of one count oP fetonious assault, a second-degree felony; two counts ol' domestic

violence, both third-degree telonies; and one count of rape, a first-degree felony. On May 5,

2009, he pleaded guilty to the felonious assault count andto one of'the domestic violence counts,

understanding that lie could receive maximum, consecutive sentences for his crimcs.

The prosecutor recited the facts at the plea hearing, indicating that defendant had spent

the day drinlcing before he came home and savagely beat his girlfiiend M.II. in front of their

tlv-ee children: L.B. (age 11); LD. (age seven); and Z.D. (age six). By the time deputies arrived,
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M.H. had already been transported to Grant Hospital, and defendant was still inside the house,

naked.

The bodrooni was in complete disarray. Blood spatter covered the walls, bedspread, and

blinds. A clunip of hair was on the bed, and another hung ti-om a nail on the door frame.

Pooling blood soaked into the floor and pillows. One of the windows was smashed, and shards

of glass were lying on the lloor. All but one blade from the ceiling Pan had been snapped ot'f;

each was covered in blood. A black chair was broken into pieces on the ground.

I.D. and L.B. told detectives that they were forced to watch as defendant savagely beat

their mothe-. I.D. jumped on defendant's back and begged him to stop, but defendant threw I.D.

oft' and continued pounding M.H. L.D. approached defendant with a knife but "didn't havc the

guts to hurt him °" Because defendant cut every phone line in the house, the children ran for help.

I.D. repeatedly aslcod detectives why it took so long for them to arrive.

When interviewed by detectives, defendant said that he warned M.H. for three days to

stop talking to him in an emasculating way. He said that M.H. would order him around and

make him ieel like "hired help." When asked about the attack, lie did not remember mucll since

he drank beer and Skyy Vodka all day. Altliough he "blacked out" earlier, defendant knew he

beat M.H. Scratches and bi-uises covered his fingers and la-iuckles.

At Grant Hospital, doctoi-s were initially unable to exvnine whether M.H. suffered a

concussion because her eyes were completely swollen shut. She could not speak or give

detectives a statement. Later, cloctors determined that she suffered a nasal fracture and a

concussion.

A sentencing hearing was lield on July 27, 2009. '1'he prosecution requested a seven-year

prison scntence for the felonious-assault eount and a five-year sentence for the domestic-violence
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count. In its sentencing memorandum and at the heating, the prosecutor argued that the two

crimes were not allied offenses amd, thereforc, were not subjeet to merger.

The defense argued that the felonious assault and dotnestic violence convictions should

merge. In a sentencing memorandtml, the defense omitted R.C. 2941.25(A) -governing allied

offenses of similar import and instead argued that offenses must merge whenever they are

committed witli the saine animus against the same victim.

After listening to counsel and defendant, the com-t stated the following:

* * * I have to be real frank with you, Mr. Damron. This is probably the worst
domestic violence/felonious assault I've secn since I've been on the bench; okay?
I mean, nobody deserves that. If you love somebody, t.hey don't deserve that. I
know you're not justifying it. 1'hat rage, and there's, what, tliree other incidents
where this has happened before. This is clearly the worst situation I've seen.

Based upon that, it will be an eight-year sentence on count one; a five-year
sentence on cotuit two.

1 do agree witli [defense counsel I itt State vs. Harris•, needs to merge. I would

have, found, if I did not think fFiat Ilarris dictateaf thcct, that those would run
consecutive to each other. By appeal, I feel I liave no atternative but to run them
concurretit. That's pursuant to the State vs. Harris 2009-Ohio-3323.

(emphasis added) Even in its sentencing entry, the court stated that the allied-offenses case of

State v. Ilarris, 122 Ohio St.3d 373, 2009-Ohio-3323, required concurrent sentences.

'1'he Court hereby imposes the following sentertee: EIGIIT (8) YEARS as
to Count One and FIVE (5) YEARS as to Count Three, to he served
CONCURRENT to each other pursuant to State v. FIarris, 2009-Ohio-3323 at
the OHIO DEPARTMENT OF REHABILITATION ANi) CORRECTION.

The State appealed the court's sentence under R.C. 2953.08(B)(2), arguing that the trial

court erred by purporting to merge the offenses of felonious assault anci domestic violence

through the imposition of concuri-ent sentences. The State contended that (1) felonious assault

aud domestic violence are not allied offenses, (2) allied offenses caunot be merged by concurrent
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sentences, and (3) the court tnistal<enly abandoned the mandatory sentencing criteria in R.C.

Chapter 2929.

The Tenth District affirmecl, finding no error in the court's sentence. Aclcnowledging the

trial court's mistaken reliance on Harris and its original intention to impose consecutive

sentences, the patzel eoncluded, "notwithstanding [the court's] conclusion that it was required to

merge the two counts, it did not do so." Tenth Dist. Op. T, 10. "[B]ecause the court did not

actuallymergethetwocounts,"tliepanelheldthatiteouldnotreviewtheunderlyingmerger

rationate. Id.,1t 1. When auldressitig the State's argurnent that the court abandoned its sentencing

discretion, the panel held, "Even if we were to conelude that the court's decision to itnpose

concurrent sentences had been based on faulty reasoning, the fact remains that the court's order

that the sentences be served concurrently resulted in a sentence authorized by the statutes

governing setrtencing." Id. ¶11.

ARGUMENT

Proposition of Law One: Even when the sentence falls within the
permitted statutory range, the sentence is contrary to law if the
eourt fails to consider the mandatory provisions in R.C. Chapter
2929, or if'the court relies on an et-roneous legal determination that
retnoves a senteneing option from its consicle•ation.

Proposition of Law Two: When a court imposes concurrent
prison terms under the mistalcen belief that it is tnerging two allied
offenses of sinrilar import, sentcncing error occurs, and that error
can be corrected on appeal.

A sentence is not valid siniply because it falls within the statutory range. "Adopting this

reasoning would mean that jointly recommended sentences imposed within the statutory range

but missing mandatory provisions, sucli as postrelease control (R.C. 2929.19(B)(3)(c)) or

consecutive sentences (R.C. 2929.14(D) and (E)), would be unreviewable." Ihnderwood, at 1120.

Although this Court eliminated judicial factfinding in.S'tate v. Foster, 109 Ohio St.3d 1, 2006-
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Ohio-856, "courts have not been relieved of the obligation to consider the overriding purposes ol'

felony sentencing, the seriousness and recidivisrn factors, or the other relevant considerations set

fortli in R.C. 2929.11, 2929.12, and 2929.13." State v. Hairs(on, 118 Ohio St.3d 289, 2008-

Ohio-2338, 1125. "Sentences that do not eomport with these mandatory provisions are subject to

total resentencing." Underwood, at'i"20.

1'he sentence in this case was the product of legal ei-ror, not discretion. As explained in

the State's third proposition of law, felouious assault and domestic violence are not allied

offenses of sinlilar import. But even still, allied offenses cannot rnerge through the imposition of'

concun•ent prison terms. "A del'endant tnay be indicted and tried for allied offenses of similar

import, but may be sentenced on only one of the allied offenses." State v. YVhitfieCd, 124 Ohio

St.3d 319, 2010-Ohio-2, ¶17, citing State v. Brown, 119 Ol1io St.3d 447, 2008-Ohio-4569, ¶42.

"1'his duty is 12aandatory, not discretionary." Underwood, ¶25 (emphasis added); see, also,

Harris, at ^21. "A trial court cloes not have the disci-etion to exercise its jurisdietion in a nranner

that ignores tnandatory statutory provisions." Underwood,l(20.

Tbe court's palpably incorrect merger ruling forced it to abandon the mandatory

sentencitig provisions in R.C. Chapter 2929. Its statemcnt that it "would have" imposed

consecutive prison terins showed that the court woa.rld have applied its discretion. But its

crroneous belief that it had "no alternative" but to inipose coneurrent prison terms pursuant to

Harris removed a sentencing option that it should have considered. See Johnson, ¶19 (because

of its "mistaken belief'that consecutive sentences wei-e required by R.C. 2929.13(F), the trial

court "did not exercise its discretion to determine whether the facts and circumstances of this

case warranted the imposition of consecutive prison terms.").

Accordingly, the State's first and second propositions of law warrant review.
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Proposition of Law Three: Felonious assault and felony
domestic violence are not allied offenses of similar import.

In State v. Rance, 85 Ohio St.3d 632, 635, this Court set forth a two-part analysis for

determining whether ol'ienses will "4nerge" for sentencing purposes under R.C. 2941.25. First,

undcr R.C. 2941.25(A), a court must determine whethet- the elements of the oflenses correspond

to such a degree that the commission of one offense will automatically result in the commission

of the other ofPensc. Rcrnce, 85 Ohio St3d at 636, 638, 639. In this step, the elemcnts are

compared in the s7atutory abstract, i.e., at the level of the statute as written, not at the level of

how the indict7nent is worded. Id. at 637. If the offenses do not satisfy this test, then they have a

dissitnilar import, the "merger" inquiry ends, and mriltiple sentences are allowcd. Id. at 636.

Tf the offenses have similar import under the firsl step, the analysis proceeds to a second

step under R.C. 2941.25(B), where the court must determine whcthei the offenses were

eommitted separately or wilh a separate animus. Rance, 85 Ohio St.3d at 636. If the oflenses

were conunitted separately or with a separate animus, the defendant may be punished for both.

Id. If not, the court tnust merge the offenses of similar import. Id. The bttrden of persuasion is

on the defendanl to prove enlitlementio mcrger. State v. Nlzrghni (1987), 33 Ohio St.3d 65, 67.

This Court's decision in ,State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1625, did not

change the Ranee analysis. To be sure, in Cabrales, this Court criticized those lower courts That

had purported to invoke Rance to impose a "strict textual comparison" test on the first prong of

the allied-offenses analysis, but Cabrales said it was merely clarifying Rance and otherwise

adhered io the Rance comparing-elements-in-absttact approach.

Under the above analysis, felonious assault and felony domestic violence are not allied

offenses of similar import. Dornestic violence can occur when one knownngly attempts to cause

physical harm to a family or household member, but a person can commit felonious assault by
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lrnowingly causing serious physical harin to another-irrespective of their relationship to the

victizn. To constitute a tllii-d-dcgrce felony, the domestic violence statute also requires proof

that the offender has two prior convictions for certain offenses where the victim was a f'amily or

liousehold menibei. R.C. 2919.25(A) and (D)(4). ThereCore, when comparing the statutory

elements in the abstract, the two offonses possess a dissimilar import and camiot be merged.

Felonious assault does not automatically or necessarily result in the commission of felony

domestic violenee, and, vice versa,felony domestic violence does notautomatically or

necessarily result in felonious assault. Indeed, the commission oC each offense oFten occros

without the commission of the other.

While the "1'eath Distiiet has now twice avoided this question, see State v. Ryan, 10th

Dist. No. 08AP-481, 2009-Ohio-3235, several appellate courts have concluded that the two

offenses are not allied of[enses of similar import. See State v. Robitason, 3rd Dist. No. 8-08-05,

2008-Ohio-4956, ¶26 (after C'abrales, the court held, "Felonious assault requires a finding of

serious physical harm conimitted against any person, whereas domestic violcnce only requires a

lesser degree of harm, and requires (he additional circnmstance that the act be against a farnily or

household membcr."); see, also, State v. ]3owyer, 8th Dist. No. 88014, 2007-Ohio-719,1124; State

v. Mar.s•hall, 9th Dist. No. 22706, 2005-Ohio-5947; Stcrte v, Yun (2001), 5th Dist. No.

2000CA00276; State v. C'iaycr•nff, 12th Dist. Nos. CA2009-02-013, CA2009-02-014, 2010-Ohio-

596,1196-104; Slate v. Bosley, 1stDistNo. C-090330, 2010-Ohio-1570.

"I'hus, unde- Rarace and Cabrales, felonious assault and domestic violence are not allied

offenses ot'similar import, and the trial court's attempt to merge the two offenses violated R.C.

2941.25(A), whether or not concurrent prison terms wei-e ultimately imposed. Accordingly, the

State respectfully submits that this Court should grant further review of this proposition of law.
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CONCLUSION

For the foregoing reasons, it is respcetfully submitted that the within appeal presents

questions of publie or great general interest as would warrant further review by this Court.

Review is also warranted upon leave granted in a felony case. It is respectfully subrnitted that

jurisdiction should be accepted.
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APPEAL from the Franklin County Court of Common Pleas.

SADLER, J.

?i;tj Plaintiff-appellant, state of Ohio ("state"), filed this appeal seeking reversal

of a judgment by the Franklin County Court of Common Pleas imposing sentence on

deferidant-appellee, Jeremy S. Damron ("defendant"), after his convictions on one charge

of felonious assault and one charge of domestic violence. For the reasons that follow, we

affirm the trial court's judgment.

(112) On June 27, 2008, defendant was indicted by the Franklin County Grand

Jury on one count of felonious assault, a second-degree felony: two counts of domestic

violence, each a third-degree felony; and one count of rape, a first-degree felony. On
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May 5, 2009, defendant entered pleas of guifty to the felonious assault count and to one

of the domestic violence counts. Nofle prosequis were entered on the rape count and on

the second count of domestic violence.

11i3I On July 27. 2009, the trial court held a sentencing hearing. At the hearing,

defendant's counsel argued that the felonious assault count and the domestic violence

count were allied offenses of similar import, and therefore had to be merged for purposes

of sentencing, citing the decision by the Supreme Court of Ohio in State v. Harris. 122

Ohio S:.3d 373, 2009-Ohio-3323. The state argued that felonious assault and domestic

violence are not allied offenses of similar import, and that the circumstances of the case

made imposition of consecutive sentences on the two counts appropriate.

{1^49 After hearing argument from both sides on the issue of merger, the trial

court stated:

And I have to be real frank with you. Mr. Damron. This is
probably the worst domestic violence/felonious assault I've
seen since I've been on the bench; okay? I mean, nobody
deserves that. If you love somebody, they don't deserve that.
( know you're not justifying it. That rage, and there's, what,
three other incidents where this has happened before? This
is clearly the worst situation I've seen.

Based upon that, it will be an eight-year sentence on count
one; a five-year sentence on count two.'

I do agree with [defense counsel] in State vs. Harris, needs to
merge. I would have found, if I did not think that Harris
dictated that, that those would run consecutive to each other.
By appeal, I feel I have no altemative but to run them

Although the trial court referred to the domestic violence charge set forth in count two of the indictment
during the sentencing hearing, at the May 5, 2009 hearing. and in the court's judgment entry imposing
sentence the domestic violence count to which defendant pleaded guilty was the one set forth in count
three of the indictment which alleged the same date of offense as the felonious assault count set forth in
count one.

A-2
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concurrent. That's pursuant to the State vs. Harris 2009-
Ohio-3323.

(July 27, 20091'r., 15-16.)

{®[5}

i1!7}

The state filed this appeal, and asserts a single assignment of error:

THE COURT ERRED BY PURPORTING TO MERGE
DEFENDANT'S CONVICTIONS FOR FELONIOUS
ASSAULT AND DOMESTIC VIOLENCE.

3

The statute governing multiple criminal counts, R.C. 2941.25, provides:

(A) Where the same conduct by defendant can be construed
to constitute two or more allied offenses of similar import, the
indictment or information may contain counts for all such
offenses, but the defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more
offenses of dissimilar import, or where his conduct results in
two or more offenses of the same or similar kind committed
separately or with a separate animus as to each, the
indictment or information may contain counts for all such
offenses, and the defendant may be convicted of all of them.

Determining whether two offenses are allied offenses of similar import for

purposes of R.C. 2941.25 requires a two-step process. In the first step, it is necessary to

consider whether the elements of the offenses, compared in the abstract, correspond to

such a degree that commission of one necessarily results in commission of the other.

State v. Cabrates, 118 Ohio St.3d 54, 2008-Ohio-1625, ¶14, 26; State v. Rance, 85 Ohio

St.3d 632, 636, 1999-Ohio-291. If the first step is satisfied, in the second step, it is

necessary to consider the defendant's conduct in order to determine whether the two

offenses were committed separately or with a separate animus. Cabrales at ¶14.

{¶S} For purposes of R.C. 2941.25, a conviction consists of both a finding of guilt

and a sentence. State v. WhitBeld, 124 Ohio St.3d 319, 2010-Ohio-2, ¶12. Where a

defendant has been found guilty of offenses that are allied offenses, R.C. 2941.25

A-3
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prohibits the imposition of multiple sentences. ld. at ¶18. This requires the trial court to

effect a merger of the offenses at sentencing. State v. Gapen, 104 Ohio St.3d 358, 2004-

Ohio-6548. In effecting this merger, the trial court must give the prosecution the

opportunity to identify which of the offenses to pursue at sentencing. State v. Brown, 119

Ohio S:.3d 447, 2008-Ohio-4569,^43.

;a^9} In this case, the state argues that the trial court erred by concluding that it

was required to merge defendant's convictions in this case because felonious assault and

domestic violence are allied offenses of similar import. The case upon which the trial

court relied for its conclusion that the two offenses were allied offenses, State v. Harris,

involved an application of the "elements" portion of the Rance-Cabrales test to felonious

assault as set forth in two separate sections of R.C. 2903.11(A). and therefore does not

control application of the "elements" test to felonious assault and domestic violence. In

fact, there is some authority for the proposition that the elements of the offense of

felonious assault and the offense of domestic violence are not so similar that commission

of one necessarily results in commission of the other, and thus the two are not allied

offenses. State v. Craycraft, 12th Dist. No. CA2009-02-013, 2010-Ohio-596; State v.

Bosley, 1st Dist. No. C-090330, 2010-Ohio-1570.

111101 However, we need not reach the issue of whether the trial court erred by

concluding that it was required to merge the counts of felonious assault and domestic

violence because, notwithstanding its conclusion that it was required to merge the two

counts, it did not do so. In order to effect a proper merger, the trial court would have to

have given the state the opportunity to elect which offense it would pursue sentencing for,

and then impose a sentence only on the offense selected by the state. Brovin. Instead.
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the court imposed separate sentences on each of the two counts, but ordered the

sentences to be sen+ed concurrently, imposition of concurrent sentences is not the

equivalent of merging allied offenses of similar import. State v. Carter, 8th Dist. No.

90504, 2009-Ohio-5961.2

;q(11} In th s case, because the trial court did not actually merge the two counts,

the only error the state can allege is that the t(af court imposed concurrent sentences

after having stated during the sentencing hearing that it would have imposed consecut]ve

sentences if it were legally autho(zed to do so. Even if we were to conclude that the

court's decision to impose concurrent sentences had been based on fauKy reasoning, the

fact remains that the court's order that the sentences be served concurrently resulted in a

sentence authorized by the statutes goveming sentencing.

111t2} Accordingly, the state's assignment of error is overruled. Having overruled

the single assignment of error, we affirm the judgment of the Franklin County Court of

Common Pleas.

Judgment affirmed.

McGRATH, J., concurs.
TYACK, P.J., concurring separately.

TYACK. P.J., concurring separately.

t,(t} I reach the same result in this case, but for slightly different reasons- I,

therefore, concur separately.

If we were to conclude that the trial court was correct that felonious assault and domestic violence are
allied offenses, the court would have erred in its subsequent sentencing, and the imposition of concurrent
sentences would not have rendered this error harmless. State v. Underwood, 124 Ohio St.3d 365. 2010-
Ohio-1, ¶30 ("[E]ven when the sentences are to be served concurrently. a defendant is prejudiced by having
more convictions than are authorized by law.").

A-5



20682 - Q47

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio,

Pla intiff-Appellant,

V.

Jeremy S. Damron,

Defendant-Appellee.

No. 09AP-S07
(C.P.C. No. 08CR054804)

(REGULAR CALENDAR)

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

April 27, 2010, appellant's assignment of error is overruled, and it is the judgment and

order of this court that the judgment of the Franklin County Court of Common Pleas is

affirmed. Costs shall be assessed against appellant.

SADLER, J., TYACK, P.J., and McGRATH, J.

By
Judge Lisa L. Sadler
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