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001882 and 08-091914.

The case is one of public and great general interest per Ohio Const. Art. v,

8§ 2(B)(2)(e) and S5.Ct.Prac.R. II(1}(A)3).
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LARRY A. JONES, J.:

Defendant-appellant, James C. Janosek ("Husband"), appeals from various
aspects of the judgment entry and decrce of divorce entered by the Court of
Common Pleas, Division of Domestic Relations. Having reviewed the arguments
of the parties and the pertinent law, we hereby affirm the lower court.

STATEMENT OF THE CASE AND THE FACTS

Husband and plaintiff-appellee, Sandra Janosek (“Wife”), were married on
May 21, 1977. Four children were born of the marriage; all of whom are now
emancipated. Throughout the course of the m arriage, the pérties accumulated
a large marital estate comprised of several businesses, several homes, and other
marital assets.

On June 10, 2002, Wife filed for divorce. The court issued a temporary
support order obligating Husband to pay child support of $3,000 per month for
one minor child and temporary spousal support of $12,000 per month. The court
awarded Wife interim attorneys fees and expenses of $25,000 on January 23,
2003, and $46,325.06 on October 23, 2003. A contested divorce trial wasg held for
27 days from January 7, 2005 through April 15, 2005. At the end of the trial, the
judge asked both parties to prepare proposed findings of fact and conclusions of

law. On May 20, 2005, Wife filed a notice of submission of proposed judgment

BI690 BO8T72
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2-
entry of divorece with findings of fact and conclusions of law. On May 24, 2005,
Husband filed his proposed findings of fact and conclusions of law.

On June 13, 2005, the trial judge held an unscheduled atiorney conference
where he announced the terms of his judgment. He asked Wife's counsel to
prepare the judgment entry. The judgment entry was delivered to the trial court.
Wife’s counsel claims to have served the proposed judgment entry by mail to
Husband’s counsel on June 16, 2005. On June 20, 2005, prior to the completion
of the trial transcript and four days prior to Husband’s deadline for responding,
the trial court entered Wife’s judgment entry without modification. On June 20,
2005, Husband filed a motion to strike, indicating that his counsel was never
served with a copy of the proposed judgment entry. On June 22, 2005, Husband
filed a motion to vacate the judgment entry and a motion to stay enforcement.
On June 23 and 24, 2005, Husbhand filed his objections and supplemental
objections to Wife's judgment entry. On July 20, 2005, the trial court denied
Husband’s motion to vacate and overruled Husband’s objections to Wife's
judgment entry.

On July 20, 2005, the trial court stayed execution of the judgment entry
subject to the posting of a $9,000,000 bond. The stay did not apply to the award
of spousal support or attorneys fees. On July 26, 2005, Husband filed a notice of

appeal from the judgment entry. On August 12, 2005, this Court granted

WwH690 MOBTI
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3-
Husband’s emergency motion to reduce the appeal bond and to stay further
execution on property awarded to him upon the posting of a $5,000,000 bond. On
August 19, 2005, Husband posted the bond.

Husband then appealed several different issues and raised 20 assignments
of error with this court in Janosek v. Janosek, Cuyahoga App. Nos. 86771 and
86777, 2007-Ohi1o-68 (“Janoesek I"). In Janosek 1, this court reversed and vacated
the trial court judgment as to the requirement that the hushand secure the wife’s
support with a life insurance policy, as to the valuation of business interests and
golf club memberships, as to his payment of the deficiency on the sale of the
marital residence, as to the purge condition of his contempt, and as to the
attorneys fees award. Those issues were remanded back to the trial court, and
the remainder of the judegment was affirmed.’

The specific issues on remand after Janosek 1 involved the trial court's
award of attorneys fees to Wife, the trial court’s division of property in regard to
the marital estate, and spousal support. The trial court held an evidentiary

hearing on the attorneys fees issue. During the cross-examination of wife's

'R.C. 3105.18(B) bars any court from deciding whether to award spousal support,
or how much, until “after” the court “determines the division or disbursement of
property under section 3105.171 of the Revised Code.” Therefore this court did not
review the initial spousal support order, explaining that “the reassessment of the
marital estate includes the reconsideration of spousal support.” Janosek I, at §145.
This court also reversed the order requiring Husband to pay Wife approximately
$400,000.00 for her attorneys’ fees and expenses and remanded the matter back to the
trial court for it to consider further evidence on the issue. Janosek I, at 7139,

Wo690 w0874 |
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e
counsel, the parties settled the attorneys fees issue by reducing the fee award
from $400,000.00 to $50,000.00. The parties submitted an agreed judgment entry
regarding the fees, which the trial court entered.

Although the trial court held a hearing to address the attorneys fees issue,
it declined to hold an evidentiary hearing concerning the spousal support issue.
Instead, the court ordered the parties to submit proposed findings of fact and
conclusions of law based upon the previously established record. On March 6,
2008, the lower court issued a judgment entry granting, in part, Wife's motion to
strike defendant’s findings of fact and conclusions of law and exhibits 1-7.

On July 23, 2008, the trial court issued its decision addressing the
remaining issues (‘Remand Decision”). As far as spousal support is concerned,
the lower court ordered Husband to pay $3,240,000.00 in spousal support,
payable at $15,000.00 per month for 18 years until Husband is 71 years old. The
18 years are retroactive, beginning on February 7, 2005, and ending on February
7, 2023. On the same day, the court entered a separate order requiring Husband
to post a $45,000.000 cash bond to secure the spousal support obligation.”

The parties ultimately agreed to a reassessment and division of the marital
estate, with each of them receiving in excess of $11,000,000.00 in property

division.®

‘Bond Order, July 23, 2008,

‘Remand Decision, 7/23/08, Exhibit A.
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5
Husband filed a notice of appeal, challenging both the spousal support
order and the bond order. The clerk assigned number 91882 to that appeal. The
next day, August 1, 2008, the trial court entered a “nunc pro tunc” order that
reduced the bond amount to $10,000.00 but did not explain why." Husband filed
a second notice of appeal challenging the second bond order. The clerk assigned
number 91914 to the second appeal. On August 22, 2008, Wife filed a cross-
appeal in case number 91882 also challenging the spousal support order. On
October 8, 2008, this court consolidated both appeals.
ASSIGNMENTS OF ERROR

Appellant’s Seven Assignments of Error

Appellant assigns seven assignments of error on appeal:

“I. The trial court erred and abused its discretion by awarding spousal
support to appellee despite finding that she is self-sufficient and capable of
sustaining and supporting her lifestyle without any spousal support;

“I1. The trial court erred and abused its discretion by ignoring the stated
purpose of the spousal support statute (to provide ‘sustenance” and support) and
by disregarding the statutory scheme devigsed by the General Assembly;

“IIT. The trial court erred and abused its discretion by not explaining how
it calculated the arbitrarily chosen figure of $15,000.00 per month for spousal

support;

*Second Bond Order, August 1, 2008.

w690 HOB76
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“IV. The trial court erred and abused its discretion by ‘double dipping’ —
awarding appellee 50% of the value of appellant’s business (the value of which
was determined by the profit it generates) as marital property and then counting
those profits again as appellant’s income available for spousal support:

“Y. The trial court erred when it determined that a company’s ‘retained
earnings’ book entry on a balance sheet is the same thing as existing cash inside
the company when in fact the record shows the company only had about
$126,000.00 in cash;

“VI. The trial court erred and abused its discretion by requiring appellant
to continue paying spousal support well past an ordinary retirement agé of 65;

“VIL. The trial court erred by ordering appellant to post a cash bond.”

Cross-Appeal — Appellee’s Three Cross-Assignments of Error

In addition to appellant’s seven assignments of error, Sandra Janosek filed
three cross-assignments of error in her cross-appeal. Ier threc cross-
assignments of error are as follows:

“[I.] The trial court erred and abused its discretion by reconsidering and/or
modifying the spousal support order issued on June 20, 2005;

“lIL.] The trial court erred and abused its discretion by considering new
evidence and arguments which are not part of the record as of June 20, 2005 and

otherwise not properly before the trial court and/or this court;:

17
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“[1I1.] The trial court erred and abused its discretion by failing to increase
the spousal support order given the fact that the appellee’s property division and
payment of attorney fees was substantially reduced on remand.”
Due to the substantial interrelation between Husband's first six
assignments of error we shall address them together.
LEGAL ANALYSIS

Standard of Review

Appellate review of a trial court’s division of marital property is governed
by an abuse of discretion standard. Martin v. Martin (1985), 18 Ohio St.3d 292,
342, 480 N.E.2d 1112. R.C. 3105.171(C)(1) mandates an equal division of marital
property, unless such would be inequitable under the circumstances. In dividing
marital assets, and in deciding whether to order an unequal award, a trial court
must consider all relevant factors, including those listed in R.C. 3105.171(F). The
trial court also must make written findings of fact to support its decision to divide
the marital property equitably. See R.C. 3105.171(G).

A trial court enjoys wide latitude in determining the appropriateness as
well as the amount of spousal support. Bolinger v. Bolinger (1990}, 49 Ohio St.3d

120, 551 N.E.2d 157.

Woe690 ®BUs78
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Award of Spousal Support

R.C. 3105.18, Award of spousal support; modification, subsection(B),
provides the following:

“(B) In divorce and legal separation proceedings, upon the request of

either party and after the court determines the division or

disbursement of property under section 3105.171 [3105.17.1] of the

Revised Code, the court of common pleas may award reasonable

spousal support to either party. During the pendency of any divorce,

or legal separation proceeding, the court may award reasonable

temporary spousal support to either party.

“An award of spousal support may be allowed in real or personal

property, or both, or by decreeing a sum of money, payable either in

gross or by installments, from future income or otherwise, as the

court considers equitable.

“Any award of spousal support made under this section shall

terminate upon the death of either party, unless the order containing

the award expressly provides otherwise.”

Husband argues that Simoni v. Simoni (April 3, 1995), Cuyahoga App. No.
66995, 102 Ohio App.3d 628, supports a reversal of the trial court’s spousal
support award in this case. However, contrary to Husband’s assertions, Simonit
is distinguishable and inapplicable to the case at bar. In Simoni, the parties
were married in 1964 and there were no children born in the marriage. The
parties in Simoni, 68 and 67 years old at the time of divorce, were older than the

parties in this case. Furthermore, the wife in Simoni was working at the time of

the divorce. More importantly, unlike the case at bar, the primary issue in

wWIB90 WHBTY
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0.
Stmoni concerned the facts surrounding an antenuptial agreement. Finally,
Simont was based upon the standard of need; which 1s no longer the standard.

“As this court has noted previously, 1.C. 3105.18, effective April 11,
1991, established a significantly different standard for awarding
spousal support. The new “appropriate and reasonable” standard 1s
broader then the old “necessary” standard. Thus, once the fourteen
factors have been considered, the amount of spousal support is
within the sound discretion of the trial court. See Young v. Young
(Dec. 29, 1993), Lorain App. No. 93CA006554, unreported; see, also,
Leversee v. Leversee (Mar. 25, 1993), I'ranklin App. No. 92AP-1307,
unreported (1993 Opinions 1003); Griffin v. Griffin (Mar. 9, 1993),
Franklin App. No. 92AP-1305, unreported (1993 Opinions 690); Frye
v. Frye (Mar. 31, 1994), Franklin App. No. 93APF09-1218,
unreported (1994 Opinions 1522).”

Pruden v. Pruden (June 2, 1994), Franklin App. No. 93APIF10-1428.
Under R.C. 3105.18(A), spousal support is defined as payments to a spouse
for sustenance and support. R.C. 3105.18(C) provides the following:
“In determining whether spousal support 1s appropriate and
reasonable, and in determining the nature, amount, and terms of
payment, and duration of spousal support, which 1s payable either in

gross or in ingtallments, the court shall consider all of the following
factors:

“(a) The income of the parties * * *;

“(b) The relative earning abilities of the parties;

“(¢) The ages and the physical, mental, and emotional conditions of
the parties;

“(d) The retirement benefits of the parties;

“(e) The duration of the marriage; * *

WMas90 10680 |
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“(f) The extent to which it would be inappropriate for a party,
because that party will be custodian of a minor child of the marriage,
to seek employment outside the home;

“(g) The standard of living of the parties established during the
marriage;

“(h) The relative extent of education of the parties;

“(i) The relative assets and liabilities of the parties * * %

“G) The contribution of each party to the education training, or
earning ability of the other party; * * *

“(k) The time and expense necessary for the spouse who is seeking
spousal support to acquire education, training, or job experience so
that the spouse will be qualified to obtain appropriate employment,
provided the education, training, or job experience, and employment
is, in fact, sought;

“1) The tax consequences, for each party, of an award of spousal
support;

“(m) The lost income production capacity of either party that resulted
from that party's marital responsibilities;

“(n) Any other factor that the court expressly finds to he relevant and
equitable.”

A review of the above noted statute reveals that an award of spousal

support is no longer predicated on the idea of need.” R.C. 3105.18, as amended

SThig court notes that the “need” standard set forth in Kunkle v. Kunkle (1990),
51 Ohio St.3d 64, 68-69, 554 N.E.2d 83, has been statutorily replaced by an
“appropriate and reasonable” standard delineated in R.C. 3105.18(C)(1). See, e.g.,
McConnell v. McConnell (Feh. 3, 2000), Cuyahoga App. No. 74974, where we stated:
“After Kunkle, the General Assembly redefined R.C. 3105.18(C)(1) to include the
appropriate and reasonable standard. (Emphases added.) Suggesting at least that the
need factor is not the only barometer in which a trial court may be guided to award
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January 1, 1991, directs courts to consider the appropriateness and
reasonableness of spousal support rather than whether it is a necessity.’®
This court has recently addressed the issue of spousal support in Tokar v.

Tokar, Cuyahoga App. No. 89522, 2008-Ohio-6467, providing the following:

“In determining whether to grant spousal support and in
determining the amount and duration of the payments, the trial
court must consider the factors listed in R.C. 3105.18(C)(1)(a)-(n).

Kaechele v. Kaechele (1988), 35 Ohio St.3d 93, 518 N.E.2d 1197,
paragraph one of the syllabus; see, also, Keating, supra, at 37.

Although a trial court is bound to consider these 14 factors, the
award of spousal support lies within the sound discretion of the trial
court and will not be reversed absent an abuse of discretion.

Holcomb, supra, at 130-131; see, also, Moore v. Moore (1992), 83 Ohio
App.3d 75, 78, 613 N.E.2d 1097. [I]f the court does not specifically
address each factor in its order, a reviewing court will presume each
factor was considered, absent evidence to the contrary.” Carroll v.
Carroll, 5th Dist. No. 2004-CAF-05035, 2004-Ohio-6710, 128.”

R.C. 3105.18 sets forth the factors that the trial court must consider in
determining whether spousal support is appropriate and reasonable, and in

determining the nature, amount, terms of payment, and duration of spousal

spousal support.”

“This issue was also addressed in Tomouvcik v. Tomovcik (Jan. 22, 1997),
Jefferson App. No. 95 JE 22, p. 8, when the Seventh Appellate District recognized the
shift in the statute’s focus. The Tenth Appellate District likewise recognized the shift
in the statute’s focus when it analyzed R.C. 3105.18(C) in Schultz v. Schultz (1996),
110 Ohio App.3d 715, 724, 675 N.E.2d 55, providing the following: “This court takes
note of the fact that need is still a consideration. However, it is only a consideration
and not the test.”

WOE90 BUB82
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support. (Emphasis added.) Cahill v. Paironite, Cuyahoga App. No. 82931, 2003-
Ohio-6050.

The record clearly reflects that the trial court considered all 14 statutory
factors. Indeed, the trial court expressly discussed every factor in detail n its
July 23, 2008 Judgment lintry. Accordingly, given the trial court’s consideration
of the factors, including its detailed analysis, we cannot say it abused its
discretion in awarding spousal support.

Accordingly, we find Husband’s argum_ents that Wife will enjoy a lavish
lifestyle without spousal support, his argument that Simoni applies, and his
argument that Wife does not “need” spousal support to be without merit.

As previously stated, the lower court pro-perly ordered spousal support to
Wife pursuant to its extensive analysis of the R.C. 3105.18 factors. The trial
court did not ignore the Wife’'s share of the marital estate and properly
determined Husband’s income. In fact, these issues were addressed in great
detail in the lower court’s Judgment Entry. The trial court engagéd in and
provided a 17-page analysis in its July 23, 2008 decision, in addition to the 10
pages devoted entirely to1ts findings of fact relative to the factors enumerated in
R.C. 3105.18(C)(1) and the justification for Wife’s spousal support award in the

lower court’s June 20, 2005, Judgment Entry of Divorce.

o
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Specifically, the lower court provided the following in its July 23, 2008,
Judgment Entry:

“This court finds that the Plaintiff should be awarded spousal
support of a stated duration of years, 18 years from the date of
February 7, 2005 in the amount of $15,000 per month.” (Credits or
debits are to be adjusted accordingly.) The decision to award spousal
support 1s based upon the totality of the evidence, including the
demonsiraled earning capacity of Mr. Janosek of between three and
four million dollars annually. This court finds that Mrs. Janosek’s
monthly standard of living is not less than $15,000 per month, but
that any amount in excess of that figure can be borne by her share
of marital assets.”

(Emphasis added.)
The lower court looked at the totality of the circumstances, including information
from thousands of pages of documents, 27 days of trial and many hours of
testimony before coming to its decision.

Moreover, we find Husband's argument regarding the lower court’s
$15,000.00 per month in spousal support to be without merit. The lower court’s

rationale behind the $15,000.00 per month figure was proper.®

"The following information was listed in the trial court opinion, footnote number
four, “Mrs. Janosek will be 71 on October 10, 2023. She will be approximately 70 % on
February 7, 2023, when spousal support terminates. At that time, at age 70 %, she
will be obligated to commence annual draw down of her ING-IRA, currently valued
between $900,000 and $1,000,000. * * *”

"See Kunkle v. Kunkle (1990), 51 Ohio 8t.3d 64, 70; Kaechle v. Kaechle (1988),
Ohio 5t.3d 93, 96 (all statutory factors must be considered by the trial court; the
method by which the goal is achieved cannot be reduced to a mathematical formula)
(emphasis added); Manley v. Manley (January 14, 2005), Montgomery App. No. 20426,
2005-Ohio-129; Burner v. Burner (Oct. 18, 2000), Summit App. No. (LA, 19903,

Wo690 BOBBY
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Accordingly, need is no longer the standard, Simoni does not apply, and the
lower court properly applied and analyzed the R.C. 3105.18 factors in its decision.
We find no error on the part of the lower court regarding its analysis and award
of spousal support to the Wife. We find no error on the part of the lower court in
its spousal support award.

In addition, we find husband’s “Double Dipping,” retained earnings, and
post retirement payment arguments to be without merit. Husband has waived
his right to raise these new arguments by his failure to raise these issues at the
time of trial.

Generally, if a party has knowledge of an exror with sufficient time to object
hefore the judge takes any action, that party waives any objection to the claimed
error by failing to raise that issue on the record before the action is taken. 7issue
v. Tissue, Cuyahoga App. No. 83708, 2004-Ohio-5968; Belvedere Condominium
Unit Owners Assn. v. R.J. Roark Cos., Inc., 67 Ohio St.3d 274, 279, 1993-Ohio-
119, 617 N.K.2d 1075; Mark v. Mellott Mfg, Co., Inc. {1995), 106 Ohio App.3d 571,

589, 666 N.E.2d 631; Sagen v. Thrower (Apl 8, 1999), Cuyahoga App. No. 73954.

2000-0Ohio-6606 (reversed trial court’s decision basing spousal support on
mathematical formula); Griffith v. Griffith (January 24, 1997), Geauga App. No.
95-(3-1947 (the appropriate level of spousal support cannot be reduced fo a
mathematical formula; and doing so reveals that a trial court did not consider any
other relevant factors, including those listed in R.C. 3105.18(C)).

WI690 MOB8S
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Therefore, a litigant who had the opportunity to raise a'claim in the trial court,
but failed to do so, waives the right to raise that claim on appeal. Id.

Hushand failed to raise these issues at the trial court level. Accordingly,
he has waived the right to now raise those three 1ssues on appeal.

Accordingly, Husbands first, second, third, fourth, fifth, and sixth
assignments of error are overruled.

Husband argues in his seventh assignment of error that the lower court
erred when it ordered him to post a $45,000.00 cash bond. This assignment of
error is dismissed as moot.

“A nunc pro tunc order may be issued by a trial court, as an exercise of its
inherent power, to make its record speak the truth. It is used to record that
which the trial court did, but which has not been recorded. It is an order issued
now, which has the same legal force and effect as if it had been issued at an earlier
time, when it ought to have been issued.” (Emphasis added.) State v. Greulich
(1988), 61 Ohio App.3d. 22, 24.

Here, after the initial $45,000.00 bond order was issued, the lower court
issued a new order requiring Husband to post a new cash bond in the amount of
$10,000.00. This new order is in compliance with the statutory scheme set forth

in R.C. 3121.03(C), limiting a cash bond to $10,000.00. Accordingly, this
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assignment of error has been made moot by the trial court’s nune pro tunc
judgment order and is therefore dismissed as moot.
CROSS-APPEAL

In addition to appellant’s seven assignments of crror, Wife has proffered
three assignments of error in her cross-appeal. Wife argues that the trial court
erred by: (1) reconsidering the spousal support order issued on June 20, 2005; (2)
considering new evidence and arguments that are not part of the record as of
June 20, 2005 and; (3) failing to increase the spousal support order.

Due to the substantial interrelation in Wife's cross-appeal assignments of
error, we shall address them together.

Contrary to Wife's claims, this court does indeed have jurisdiction to review
spous'al support in this case. This court has the right to reassess the marital
estate; and reasscssment of the marital estate includes the reconsideration of
spousal support. This court noted as much when we remanded Janosek I to the
lower court to resolve various remaining issues. More specifically, the
reconsideration of spousal support was addressed in Janosek I, where we cited
Burma for the proposition that the reassessment of the marital estate includes

the reconsideration of spousal support.”

"This court provided the following in Janosek 1, “Because of our determination
that several of the marital assets were improperly valuated (see Assignment of Errors
4,5, 6,7, 8 17, 18, and 19), and that the trial court must reassess its division of the

wmassl moe8/ -
00026
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After the Court of Appeals issues its mandate, the case returns to the trial
court, “reinvesting” it with jurisdiction. Intl Union of Operating Engineers, Local
18 v. Dan Wannemacher Masonry Co. (1990), 67 Ohio App.3d 672, 675.

On remand, the trial court must do what the mandate directs, which 1s
called the mandate rule. Nolan v, Nolan (1984), 11 Ohio 5t.3d 1, 3. The mandate
rule restricts a trial court’s discretion on remand only as to matters actually
decided by the appellate court. Quern v. Jordan (1979), 440 U.S. 332, 347 n.18.

Where the appellate court has declined to reach the merits of a trial court’s
ruling, the trial court ordinarily is free to reconsider that ruling on remand. The
mandate rule “has long been held not to require the trial court to adhere to its
own previous rulings if they have not been adopted, explicitly or implicitly, by the
appellate court’s judgment.” Exxon Corp. v. United States (1991), 931 F.2d 874,
877-878.

In the case at bar, this court never addressed the merits of the 2005 spousal
support order, Therefore, the lower court was free to issue a new spousal support

order, superseding the prior order.

Janosek’s marital estate, we find that the issue of spousal support is not yet ripe for
review.” Spychalsky v, Spychalski (1992), 80 Ohio App.3d 10, 608 N.E.2d 802. See,
algo, Burma v. Burma (Sept. 29, 1994), Cuyahoga App. No. 650562, (the reassessment of
the marital estate includes the reconsideration of spousal support.) (Emphasis added.)

Wo690 KUBE8
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We find no abuse of discretion on the part of the lower court in its
reconsideration and/or modification of the spousal support order issued on June
20, 20056.

Wife argues in her second assignment of error that the lower court erred
in considering new evidence and arguments that were not part of the record as
of June 20, 2005. We find the lower court’s actions to be proper. After reviewing
the evidence in the record we find no error on the part of the lower court in its
actions.

Wife argues in her third assignment of error that the trial court’s failure
to increase the spousal support award was error. However, after reviewing the
evidence in the case at bar, we find no error on the part of the lower court
concerning the amount of spousal support awarded.

Accordingly, Wife's three cross-appeal assignments of error are overruled.

We find that the extensive evidence in the record and the significant
analysis by the lower court demonstrates that it properly addressed the property
division and spousal support award amounts. As previously stated, the trial
court’s 27 davs of trial, analysis of thousands of pages of information, significant
review of the evidence, and detailed analysis of the 14 statutory factors in R.C.
3105.18(C) did not constitute an abuse of discretion.-

Judgment affirmed.
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It is ordered that appellee recover of appellant costs herein taxed.
The court finds there were reasonable grounds for this appeal.
It is ordered that a special mandate be sent to said court to carry this
judgment into execution.
A certified copy of this entry shall constitute the mandate pursuant to Rule

27 of the Rules of Appellate Procedure.

PO

LARRY A. JONES, JW)GE

MARY EILEEN KILBANE, P.J., CONCURS;
MELODY J. STEWART, J., CONCURS IN PART
AND DISSENTS IN PART WITH SEPARATE OPINION

MELODY J. STEWART, J.,, CONCURRING IN PART AND DISSENTING IN
PART:

I concur with the majority opinion that the wife’s cross-assignments of
error are Wi,tﬁ.out merit. I respectfully dissent from the affirmation of the
husband’s appeal because the court abused its discretion both in the amount of
spousal support ordered and the length of time over which it must be paid.

As the majority correctly notes, the statutory standard for awarding
spousal support is based on a determination of what amount is “appropriate and

reasonable.” See R.C.3105.18(C)(1). While a spouse’s “need” for spousal support

Wh6s0 ®wiesl
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is no longer part of the statutory standard, the concept of “need” is subsumed
within what is appropriate and reasonable —an awafd of spousal support would
not be appropriate if a spouse did not “need” additional support. Consequently,
we have continued to analyze spousal support issues in terms of “need” when
considering whether spousal support is appropriate and reasonable. See, e.g.,
Brandon v. Brandon, Cuyahoga App. No. 91453, 2009-Ohio-866 (“Further, it
does not appear that the trial court assessed [the wife’s] need for support against
[the husband’s] ability to pay.”); Torres v. Torres, Cuyahoga App. Nos. 88582 and
88660, 2007-0Ohio-4443, 435 (“a trial court must determine whether there 1s a
need for spousal support and, if so, the amount needed and the duration of the
need”).

A division of the marital property gave the wife over $11 million in assets.
Eight million of that award was either cash or liquid assets. The court found
that when the wife reaches 59% years of age she can begin drawing from
retirement accounts Worth an additional $1.1 million. Against these assets the
court found that the wife had expenses of $15,000 per month. These expenses
were primarily for clothes, dining, and entertainment. The wife had no
mortgage payments — as part of the division of marital property she received a

$2 million condominiam in Florida and a house in Ohio.

w590 O8I
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Even with $15,000 of monthly expenses (amounting to $130,000 per year),
the court found that the wife “can expect to earn a 4% rate of return, on safe
investments, of some $320,000 of pretax income, which, after taxes, would
adequately sustain her standard of living.” In other words, the court found that
the wife could maintain her lifestyle and meet her monthly expenses by living
off the interest generated by her liquid assets. If the wife could sustain her
standard of living by living off the interest generated by her share of the marital
estate, I fail to see how spousal support for the total amount of her monthly
expenses, $15,000 per month, is appropriate and/or reasonable.

Despite making findings that appeared to show that the wife had no need
for spousal support, the court awarded her spousal support because it believed
that the husband’s share of the marital estate had the potential to grow
significantly, while the wife’s share of the estate was mostly in liguid assets that
would grow far less rapidly. The flaw with this conclusion ig that the court had
already considered the husband’s future income when valuing his companies for
purposes of the marital estate. The wife's appraisers used the “income approach”
to value these companies. This approach uses the concept of time value of money
_ the income streams or cash flow the business anticipates receiving in the future
are translated into their present value by taking into account their risk. By

definition, the income approach to valuation took into account the projected

RO690 BO8I2
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income of the business, and by definition, the husband’s income since it was
derived from the company’s profits. The court necessarily factored the hushand’s
future income into the valuation of marital assets, so in essence it awarded the
wife a double recovery when it granted her spousal support based on projections
of his future income. This was an abuse of discretion.

The court also abused its discretion by finding that the husband
“intentionally deflated” his income by moving money into his company’s retained
earnings.'

The amount of a corporation’s retained earnings is the cumulative net
income since the corporation began minus all of the dividends that the
corporation has declared since it began. In other words, retained earnings
demonstrate what a company did with its profits — they are the amount of profit
the company has reinvested in the business since its inception.

One of the hushand’s companies is a privately-held manufacturer of parts
for airplanes and related technologies. It was formed in 1960, and given the age

and capital-intensive nature of the company, one would expect it to report a high

"There is no legal authority for the majority’s conclusion that the husband
waived the right to argue the retained earnings issue on appeal because he “lailed to
raise these issues at the time of trial.” The wife’s argument that husband improperly
sheltered income i1s not a procedural or evidentiary issue that required a
contemporaneous objection at trial in order to preserve the matter for appeal under
Evid.R. 103(A) — the argument was simply a theory in support of an award of spousal
support.
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amount of retained earnings. The company’s balance sheets confirm that 1t
traditionally carried an amount of retained earnings in a range consistent with
the amount that the court thought was so excessive. For example, in 1999, the
company reported retained earnings of approximately $6 million. This was at a
time well before divorce proceedings were inifiated and the hushand had no
apparent incentive to intentionally deflate hisincome. I[n fact, retained earnings
for the company fluctuated between 5 million and $7 million during the time
period leading up to the divorce. There was no significant increase in retained
earnings during the divorce proceedings, so the court abused its discretion by
disregarding the historical financial data and finding that excessive retained
earnings were proof that the husband intentionally deflated his income.
Finally, the court abused its discretion by forcing the husband to pay
spousal support until the husband’s 71¥ birthday, which occursin the year 2023.
This order likely requires the husband to work bevond the traditionally-
recognized retirement age n order to meet the spousal support obligation. It
also fails to take into account the $1.1 million in retirement accounts that the
wife will have access to in the very near future (she can access the funds without
a penalty at age 59% — in approximately two years), as well as another
retirement account, currently valued at approximately $1 million, that will

mature in 2023 (at which time it presumably will have greatly increased in
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value). And as even the court seemed to concede, the wife can easily maintain
her present lifestyle simply by living off the interest generated by her share of
the marital estate. The order requiring the husband to pay spousal support
beyond the traditional retirement age is an abuse of digcretion not only beeause
it forces him to work until he turns 71 ye;ﬁ‘s of age, but because the wife has not
demonstrated need for support beyond that which she received as a share of the

marital property.

@WH690 BUBID
¥ 00034



IN THE COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS
CUYAHOGA COUNTY, OHIO

SANDRA L. JANOSEK,
nka SANDRA L. HOEFFLER. CASE NO. DR-02-286943

Plaintift, JUDGE THOMAS PATRICK GURRAN
VS
AGREED JUDGMENT ENTRY

JAMES C. JANOSEK, REGARDING PROPERTY DIVISION

)
)
)
)
)
)
)
)
)
)

Defendant.

This matter is before the Court upon the parties’ in-court agreement and resofution of alf
oroperty division issues. On Friday, December, 14, 2007, the parties read into the record the
resalution of all property division issues in this case including, without mitation, all property
divigion issues mandated by the remand of this case from the Court of Appeals.

The parties submitted inte evidencs Joint Exhibit 1 (copy attached hereto), detailing the
cesolution of ali property division issues. The handwritten interiineations thereto reflect that
Defendant shall pay to Plaintiif the sum of Two Million, Ning Hundred Fifty Two Thousand
Dollars ($2,952,000), which includes statutory interest of $418,146.

This amount shall be paid on or before December 31, 2007, via wire tramsfer to Plaintiff's
account. The wiring instructions have been provided to Defendant’s gounsel.

Upon cormpletion of the wire transfer, the entire property division in this case is satisfied-
All outstanding motions regarding property division tiled by either party presently pending are

denied as resclved.

369575 . 00000, 5016533302
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The appellate bond is 10 be released to Defendant by the Clerk of Courts immediately upon
‘completion of the wife transfer, and Plaintiff shall immediately cooperate and sign all necessary
documents to release bond to Defendant.

T 1S SO ORDERED A
/
e WA Lt r it

7 JUDGETHOMAS P, CURRAN
N _

Judge Thomas Patrick Curran
Silting by Assignmeni

APPROVED: Oxig Const. At Y, See. 6

fen [N o EE

amés A. Losb (0040%43)
AKER & HOSTETLER LI
3200 Natienal City Center
1900 East 9" Street
Cleveland, Ohio 44114-34858
[218) 621-0200
1216) 696-0740 (fax)

varry W, Zukerman (0029498)

Paul B. Daiker (0062268)
Zukerman, Daiker & Lear Co., L.P.A.
3912 Prospact Avenue

Cleveland, Ohip 44115

(216) 696-0800

(216} 636-8800 (fax)

Attorneys for Detendant

James C. Janosek

(169525, GO0001, 5016534302




DA el
Vineent A Stafford {0050846)
{_,f’Stafford & Stafford Co. LPA
' The Staftord Building
2105 Ontario Street
Cleveland, Ohio 44115
(216) 241-1074
(216) 241-4571 {fax)
Attorneys for Plaintiff
Sandra L. Janosek n/ld/a
Sandra L. HosHler
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IN THE COURT OF COMMON PLEAS
DOMESTIC RELATIONS DIVISIOIN
CUYAHOGA COUNTY, OHIO

SANDRA L. JANOSEK
Plaintiff

Y8,

JAMES C. JANOSEK, et al.

Defendants

CASE NO, DR—02-—286943

JUDGE THOMAS P, CURRAN .

{On Assignment, Art, IV, Sec. 6
Ohio Constitution)

JUDGMENT ENTRY
(Findings of Fact

and
Conclusions of Law)
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I. INTRODUCTION

This case is on remand from the Ohio Court of Appeals, which affirmed in part and

reversed in part the findings of fact and conclusions of law handed down in a contested divorce

trial, Among various errors, the appellate court determined that the plaintiff exaggerated the

aggregate value of the marital property with the result that the corpus is to be reconfigured on

remand. Because the marital estate was determined by the appeals court to be erroneously

caleutated and therefore uncertain, the trial court’s rulings on spousal support were said to be

“not yet ripe for [appellate] review.” Specifically, the Court of Appeals observed:
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{§ 145}  Because of our determination that several of the marital assets were
improperly valuated *** and that the trial court must reassess its division of the
Janosek's marital estate, we find that the issue of spousal support is not yet ripe
for review. Spychalski v. Spychalski (1992), 80 Ohio App.3d 10. See, also,
Burma v. Burma (Sept. 29, 1994), Cuyahoga App. No. 65052 (the reassessment
of the marital estate includes the reconsideration of spousal support.)

Janosek v. Janosek, 2007-Ohio-68
However, by following the guidelines of the appellate court decision, the parties, on remand,
have been able to stipulate that the corpus of the marital cstate—for division by 2—is the sum
of twenty-two million, four hundred thousand dollars {(22.4 M), so that to be more specific,
each party is now in receipt of 11.203 M and, therefore, the issue of cvaluation of the
marital estate and its receipt in full has been resolved by the parties. See Exhibit A,
attached, entitled “AGREED JUDGMENT ENTRY REGARDING PROPERTY DIVISION,”

filed 12-27-2007, including “Joint Exhibit 1, attached thereto.

The parties have also been able to resolve their differences regarding alleged financial
misconduct on the part of Mr. Janosek, as the result of which Mrs. Janosek incurred additional
attorney fces over and above what would have been incurred in the absence of financial
misconduct.  See Exhibit B, attac.hecl, entitled “AGREED JUDGMENT ENTRY
SETTTLING ATTORNEY FEE/ EXPENSE DISPUTE, filed 2-8-2008. This issue was
resolved by the payment of fifty thousand dollars ($50,000) to the law firm of Stafford &

Stafford, LPA.

The parties have also been able to resolve their differences over additional fees and
expenses, and other issues, incurred in the recent past, as the result of various and sundry
allegations and cross allegations surrounding the release of the supersedeas bond, the filing of

emergency motions, motions in limine, motions for sanctions, motions for attorney fees, etc.



Noteworthy is the stipulation that except for the issue of spousal support claimed by Mrs.
Janosek and the related issue of this court’s jﬁrisdicliori to change in any way the decision of
the previous judge on the topic of spousal support, all other issues of every nature and
description are waived and released.’ See Exhibit C, attached, entitled STIPULATED

NOTICE OF DISMISSAL AND JUDGMENT ENTRY, filed May 13, 2003.

Accordingly, this court will now proceed to decide whether it has jurisdiction to
determine spousal support vel non, and, if so, whether it should (if at all} grant spousal support

and the amount and duration thereof,
IL JURISDICTION

In spite of the finding by the Court of Appeals that the value of the marital estate was
inflated by the Plaintiff in her presentation of the evidence, and alse the agreement of the
parties to a reduced amount, in the face of that appellate decision, the plaintiff insists that this
court, as a frial court, is without jurisdiction to reconsider and reevaluate the existence and
amount of spousal support. The Plaintiff ignores the plain language of both the statutory law
and the case law surrounding the relationship between the division of property under R.C.
3105.171 and the award of spousal support under R.C. 3105.18(C)(1)(a). The relevant
statutory provisions in juxtaposition are as follows:

3105.171(C)X3): The court shall provide for an equitable division of marital

- property under this section prior to making any award of spousal support to

either spouse under section 3105.18 of the Revised Code and without regard to
any spousal support so awarded. (Emphasis in bold added.)

" The “Judgment Entry of Divorce {etc.] filed June 20, 2005, affirmed in part and reversed in part by the Court of
Appeals, provided for lifetime spousal support for Mrs, Janosek in the amount of $22,000 per month effective
February 7, 2005. ‘
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3105.18C)1) In determining whether spousal support is appropriate and
reasonable, and in determining the nature, amount, and terms of payment, and
duration of spousal support, which is payable either in gross or in installments,
the court shall consider all of the following factors: a) The income of the
parties, from all sources, including, but not limited to, income derived from
property divided, disbursed, or distributed under section 3105.171 of the
Revised Code; (Emphasis in bold.)
The Plaintiff has not cited any case law for the proposition that this successor trial judge is
without jurisdiction to freshly evaluate, as a court of equity, the matter of awarding spousal
support. Given the fact that the parties themselves have not only reached an agreement as 10
the value of the marital estate, but have accomplished a distribution to their joint satisfaction,
this court believes it is duty-bound to apply de novo the legal principles precedent to awarding
spousal support, without regard to the award sct forth by the previous trial judge. Furthermore,
this court has concluded that the differential between the former valvation of 28 million dollars

versus the now-agreed-upon 24 million dollars is significant, if not profound, notwithstanding

that the estate value has been trimmed by “only” 14.3%.

In addition to the proposition that this court is without jurisdiction to modify or
otherwise alter the previous trial judge’s award of spousal support, the plaintiff contends that
this court may not, on remand, take judicial notice of wife’s earning capacity [rom her share of
the marital estate—Dbeing eleven + million dollars.* On the other hand, the husband does not
challenge the wife’s standard of living @ $20,000/month, insisting that the standard is easily
attainable within the resources at her disposal. It appears to this court that each side of this
dispute is at opposite poles. The Plaintiff, in spite of the trimming of the marital estate by some

four million dollars, contends that she should be receiving § 22,600 per month for the life of

* This is contra to the explicit language of (CY(1)(a) of R.C. 310518
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either party.3 The defendant, on the other hand, would have the size of the rnarital estate not
only paramount to the decision making process, but the trump card denying altogether any

amount whatsoever for spousal support.

This court has determined that it has jurisdiction to decide fresh and anew the matter
of spousal support. Furthermore, given the stipulation of the parties as to the value of the
marital estate, and the resolution of numerous ancillgry and collateral issues, there is very little,
if any real dispute surrounding the evidence relevant to the statutory factors behind the
determination of spousal support.  For example, Mr. Janosek fairly concedes that Mrs.
Janosek’s standard of living is high, even though he claims that she has exaggerated the total

sum.
11L. FACTORS IN DETERMINING SPOUSAL SUPPORT

Ohio Revised Code Section 3105.18 entitled: Awarding Spousal Suppert—Modification of
Spousal Support-—provides as follows:
(C)1) In determining whether spousal support is appropriate and reasonable, and in

determining the nature, amount, and terms of payment, and duration of spousal support, which
is payable either in gross or in installments, the court shall consider all of the following

factors:

{a) The income of the parties, from all sources, including, but not limited to, income derived
from property divided, disbursed, or distributed under section 3105.171 of the Revised Code;

(b) The relative earning abilities of the parties;
(c) The ages and the physical, mental, and emotional conditions of the parties;

(d) The retirement benefits of the parties;

¥ This was the ruling of the previous trial judge. The amount was subject to carlier termination on stated grounds
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(¢) The duration of the marriage;

(f) The extent to which it would be inappropriate for a party, because that party will be
custodian of a minor child of the marriage, to seek employment outside the home;

(g) The standard of living of the partics established during the marriage; -
{(h) The relative extent of education of the parties;

(i) The relative assels and liabilities of the parties, including but not limited to any court-
ordered payments by the parties;

() The contribution of each party to the education, training, or carning ability of the other
party, including, but not limited to, any party's contribution to the acquisition of a professional
degrec of the other party,

(k) The time and expense necessary for the spouse who is seeking spousal support to
acquire education, training, or job experience so that the spouse will be qualified to obtain

appropriate employment, provided the education, training, or job experience, and employment
is, in fact, sought; '

(1) The tax consequences, for each party, of an award of spousal support;

(m) The lost income production capacity of either party that resulted from that party's marital
responsibilities;

(n) Any other factor that the court expressly finds to be relevant and equitable.

1V.FINDINGS OF FACT

A. Income of the Parties From All Sources, Including Marital Property Divided and
Disbursed.

Thié court finds that Mr. Janosek, in an effort to mislead the court, intentionally deflated his
income, whereas his typical personal annual income from his business pursuils should be
calculated at four million dollars per year, Furthermore, there is credible evidence that Mr.
Janosck has the z;bility to manipulate the balance sheets of his several corporations, so as to
minimize his annual income, For example, the retained carmnings of Welded Ring Products

for 2003 was listed at 7.3 million dollars. In any event, this court finds that the Defendant’s
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interest in Welded Ring Products, Welded Ring Propertics, J1J. Inc., and Wheel Tech
Systems, LLC has and will continue to provide substantial annual income, whereas Mrs.
Janosek’s sole source of income since the 1970s has been Mr. Janosek. That Mr. Janosek has
demonstrated financial misconduct is evident from the fact that the parties, by agreement,
have attributed fifty thousand dollars in attorneys’ fees to that conduct. This is not a matter of
punishing Mr. Jan:osek, in futuro, by awarding spousal support. On the contrary, the matter of
financial misoondﬁct is relevant for the proposition that Mr. Janosek can be expected to earn
approximately four million dollars per year, based upon the history of his true earning

capacity.

This court finds that Mrs. Janosek’s award of 11,203 million dollars, being her share
of the marital estate, includes some eight million dollars in liguid assets, which, if invested at
3% per annum, at available conservative rates, would produce pre-tax income of some
$240,000 per annum. This court further finds that, according to exhibits submitted by
Defendant, the Plaintiff can expect 10 earn a 4% rate of return, on safe investments, 6f some
$320,000 of pre-tax income, which, after taxes, would adequately sustain her standard of
living. In addition, in 4 to 5 years, when Mrs. Janosek reaches 59% years of age, she can
draw down her retirement accounts of approximately 1.1 million dollars. Alse, Mrs. Janosek
owns a 2 million dollar condominjum in Naples, Florida, in addition to her Rocky River
permanent residence. The condominium could be converted to an income-preducing asset, it

necessary.
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Considering the income of the parties from all sources, this court notes that Mr,
Janosek has also retained his % share of the marital estate—this in addition to his expected

carnings from profitable enterprises,

B. The Relative Earning Abilities of the Parties,

Both Mr. and Mrs. Janosek are college graduates from the University of Dayton.
However, the relaiive earning capacity of the parties is asymmelrical. Whereas, Mr. Janosek,
the President and CEO of Welded Ring Products, owns a controlling interest in this company
and its related entities, demonstrates an annual personal income of not less than three million
dollars, (and more probably four million dollars) Mrs. Janosek has not been employed outside
the home since the 1970s, having been occupied raising their four children and tending to
other family matters. While it is probable that Mrs. Janosek is capable of returning to the
workforce and earning a decent living, her extraordinary wealth militates against this

likelihood, in favor of volunteer work, a calling that she has pursued from time to time.

C. The Ages and the Physical, Mental, and Emotional Conditions of the Parties.

The Plaintiff will be 56 this fall (b, 10-10-1952). The Defendant will be 57 this fall (11-
20-1951). At the time the divorce was granted on June 20, 2005, Plaintiff was 52 years of age

and the Defendant was 53 years of age. Both parties are in good health.
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D. The Retirement Benefits of the Parties.

Mrs. Janosek, as part of the division of the property, has received Mr. Janosek’s
retirement account with ING in the amount of $962, 277, and her own IRA account in the
amount of $9,800, amounts projected to be in excess of one million dollars when she reaches
59 4. Although Mr. Janosek has no retirement accounts per se, he does own 93.01% of all
shares of corporate stock in Welded Ring Products. Note that this company had retained

earnings of 7+ million dollars in 2003.

E. The Duration of the Marriage,

The duration of the marriage, in accordance with R.C. 3105.171(A)2) was from May

21, 1977 until J'miuary 7, 2005, a period of 27+ years

F. Minor Children and Qutside Employment,

All four children are emancipated.

G. The Standard of Living Established During the Marriage.

There is no dispute that that the parties established an extraordinary standard of living.
The Defendant describes the standard as “affluent, ***[including] a variety of luxuries.”
(Proposed Findings of Defendant, etc. at page 19.) The Plaintiff uses the adjectives “opulent,
lavish and high life style,” in describing the standard of living. (Proposed Findings of Plaintiff,
etc. at page 10). Here are some examples: million dollar homes, vacation property, collector
cars, several country clubg (five in number, amounting to ¥% of a miltion dollars), finest of

hotels, dining, travel, fine jewelry, extravagant gun collection, a yacht, and a variety of chattels
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valued well into six figures. According to Mrs, Janosek, her budgeted standard of living
amounts to  $22,000 per month. Although this court finds her standard to be less than the
amount claimed, the Defendant insists that, with her retained wealth, she is easily able to

maintain her standard of living.

H. The Relative Extent of Education of the Parties.

Both partics have bachelor degrees from the University of Dayton. If nothing else, the
education of the parties, and their intelligence, should serve both of them well, given the extent

of their individual wealth.

1 The Relative Assets and Liabilities of the Parties, Including but not Limited to

any Court-Ordered Payments by the Parties;

Each party has over eleven million dollars in assetrs, following the division and receipt
of the marital estate. {See Exhibit A, attached, including Joint Exhibit 1.). Mrs. Janosek has
been receiving spousal support of $22,000 per month. Much of her share of the marital estate,
as described earlier, is liquid, meaning income-producing assets. Also, Mrs. Janosek’s division
of the marital property includes a $2 millién dollar condominium free and clear of a mortgage.
On the other hand, Mr. Janosek’s share includes profitable business ventures producing
handsome annual income, substantially greater than the passive annual income to be realized by
Mrs. Janosek. Nevertheless, in order for Mr. Janosek to maintain his profitable enterprises, thisg
court infers that he is obliged to expend active efforts to run the business ventures. Néithcr
party has significant liabilities. On balance, this court finds that Mrs. Janosek is entitled to

spousal support for a period of time.

10
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I The Contribution of each Party to the Education, Training, or Earning Ability of the

Other Party, Including, but not Limited to, any Party's Contribution to the Acquisition of u

Professional Degree of the other Party;

On this statutory topic, the parties arc essentially in balance,

K. The Time and Expense Necessary for the Spouse wiho is Seeking Spousal Support to

Acquire Education, Training, or Job Experience so that the Spouse will be Qualified to

Obtain Appropriate Employment, Provided the Education, Training, or Jub Experience, and

Employment is, in Fact, Sought;

In her proposed findings of fact, Mrs. Janosek indicates she has no plans to further her
education and training. This court infers that because she has adequale wealth to maintain her
standard of living, there is no need for her to seek gainful employment. Although she has been
absent from the workforce for over two decades successfully raising four children with her
husband, one need not necessarily conclude that her earning capacity is “severely limited,” as
she contends in her brief. Given the totality of circumstances, this statutory factor is not

relevant to the ultimate decision of this court.

11

" 00049



L. The Tax Consequences, for each Party, of an Award of Spousal Suppori;

This court takes into account that Mr. Janosek is in the highest tax bracket, and that the

award of spousal support is tax deductible for him, and income taxable to Mrs. Janosek.

M. The Lost Income Production Capacity of Either Party that Resalted from that Party’s

Muarital Responsibilities;

By agreement of the partics, tacit or otherwise, Mr. Janosck was the sole economic
provider for the family, and Mrs. Janosek, for some twenty-five years, was the stay-al-home
person handling the affairs of the household and attending to the duties of a homemaker and
mother. Without question, Mrs, Janosek’s marital responsibilities have truncated her income
production capacity. Given her share of the marital estate, however, it appears unlikely that she
could have exceeded her current wealth by spending a lifetime in the workforce. This statutory

factor has minimal application.

N. Anv Other Factor that the Court Expressly Finds to be Relevant and Equitable,

The parties, having agreed on the value of the marital estate, and also on the division
of the particular assets, this court has concluded that the demonstrated annual earning
capacity of Mr. Janosek, from corporate enterprises that he has directly owned over the years,
and that have prospered during the long period of the marriage, is substantially preater
than the annual passive earning capacity of Mrs. Janosek from her share of the marital estate,
Under these circumstances, this imbalance favors the consideration of spousal support for Mrs.

Janosek.

12
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V. CONCLUSIONS OF LAW-——
THE DECISION TO AWARD SPOUSALSUPPORT.

The duty of this court, in accordance with R.C. 3105.18(C)1), is to determine whether the
award of spousal support, under the totality of circumstances, would be “reasonable and
appropriate.” The fact that Mrs. Janosek is able to meet a handsome standard of living on her
share alone of the marita) estate is not necessarily determinative. As noted by the Defendant in
his proposed findings of fact, no mathematical formula dictates whether to award spousal

support, and, if so, how much. Kunkle v, Kunkle, (1990), 51, Ohio St.3d 64, 70.

The challenging decision for this court, is to determine whether Mrs. Janosek should be
required to carmark, for day to day expenses, the investment income from her share of the
marital estate, with the result that the corpus may not grow in value, whereas Mr. Janosek’s
share of the marital estate has a demonstrative potential to grow substentially, perhaps
exponentially. Also, his historical annual active-income-earning-capacity, at three to four
million dollars, is ten times, plus or minus, the passive-income—caming—capacity of Mrs.
Janosek. Nevertheless, any award to Mrs. Janosek should be tempered by the realization that
Mr. Janosek’s annual income is the product of active labor, whereas Mrs. Janosck’s income is
essentially passive—being the product of investments. This court is sensitive to the decision of
Simoni v. Simoni, (1993, 8" Dist.), 102 Ohic App.3d 628, noting: “susienance_ alimony is
based on need.” DBut the statute mentions both “sustenance” and “support.” The two are
separate. Also, the Eighth District has specifically recognized growth-potential for the spousal

share of the marital estate as a factor to be considered in determining whether to award spousal

13
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support. Sce Southworth v. Southworth, 1998 Ohio App. LEXIS 6239, opinion by Patton, P.J.
Need is no longer the standard. See Pruden v. Pruden, 1994 Ohio App. LEXIS 2623 (10"
Dist). According to the Eleventh District Court df Appeals, Ohio appellate courts have
consistently refused to require the party receiving spousal support to invest his or her portion of
the marital property division in order to reduce the need for spousal support. Fulmer v, Fulmer,

2000 Ohio App. LEXIS 1940 (1 1" Dist, 2000), citing a host of cases, including Pruden.

This court finds that the Plaintiff should be awarded spousal support for a stated
duration of years, 18 years from the date of February 7, 2005 in the amount of 315,000 per
month.* (Credits or debits arc to be adjusted accordingly.) The decision to award spousal
support is based upon the totality of the evidence, including the demonstrated earning capacity
of Mr. Janosek of between three and four million dollars annually. This court finds that Mrs.
Janosek’s monthly standard of living is not less than $15,000 per month, but that any amount in
excess of that figure can be borne by her share of marital assets. Spousal support shall not
extend beyond the eighteen year period but shall be subject to further order of court as to
amount within that term. Spousal support shall be subject to carlier termination upon the death
of either party or upen Defendant’s remarriage or cohabitgtion under circumstances tantamount

{0 marriage.

4 Mrs. Janosek will be 71 on October 10, 2023, She will be about 70 ¥ on February 7, 2023, when spousal support
terminates. At that time, at age 70 %, she will be obligated to commence annual draw down of her ING-IRA,
currently valued between 900,000 and 1,000,000, See Joint Exhibit 1, attached to Court Exhibit A, attached to this
opinion.

i4
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V1. ORDERS

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant
shall pay spousal support to Plaintiff in the amount of $15,300 (inclusive of processing charge)
for eighieen years commencing February 7, 2005. Spousal support shall not be subject to
further order of court as to duration but only as to amount within that ferm. Spousal support
shall be subject to earlier termination upon the death of either party or upon Plaintiff’s
remarriage or cohabitation,

Spousal support shall be paid through the Ohio Child Support Payment Central
(OCSPC), P.O. Box 182372, Columbus, Ohio 43218-2372. Any payments not made through
OCSPC shall not be considered as payment of support. Said support shall be secured by means
of an Order to Post Bond,

Cash payments may be made at the Cuyahoga County Treasurer’s Office, County
Administration Building, 1% Floor — Cashier, 1219 Ontario Street, Cleveland, Ohio 44113, All
payments shall include the following: Obligor's name, Social Security Number, SETS case
number, and Domestic Relations Court case number. Checks and money orders must be
payable to Ohio Child Support Payment Central.

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED that Obligor immediately
notify C.8.E.A., in writing, of any change in employment (including self-employment), receipt
of additional income/monies or terminaﬁon of benefits. Obligor shall include a deseription of
the nature of the employment and the name, business address and telephone number of any
employer. Obligor shall immediately notify C.5.E.A. of any change in the status of an account
from which support is being deducted or the opening of a new account with any financial
institution, and account number(s).

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all parties comply
with the request of C.S.E.A. or the Court to provide a copy of his/her health insurance benefits,
federal income tax return from the previous year, all pay stubs within the preceding six (6)
months, all other records evidencing the receipt of any other salary, wages, or compensation
within the preceding six (6) months. Said records include but are not limited to: proof of

unemployment status, financial institution accounts and any benefits (i.e. unemployment, sub-
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pay, sick-leave, Worker's Compensation, severance pay, retirement, disability, or annuities,
Social Security and Veteran's Administration).

Either party's failure to provide any earnings/benefits information pursuant to this order,
or failure to comply with the foregoing order of notification shall be considered contempt of
court, punishable by a fine and/or jail sentence. Attorney fees and court costs may then be
assessed against the party held in contempt.

The following information is provided for the use of the Cuyahoga Support
Enforcement Agency in accordance with §3111.01 et seq., §3123.01 et seq., §3119.01 et seq,,
and §3121.01 et seq. of the Ohio Revised Code:

OBLIGEE: NAME: SANDRA L. JANOSEK
RESIDENCE ADDRIESS: 9 ASTOR PLACE, LAKE RD.
ROCKY RIVER, OH 44116

SOCIAL SECURITY #: 286-52-8967
DATE OF BIRTH: 10-10-1952
OBLIGOR: NAME: JAMES C. JANOSEK

RESIDENCE ADDRESS: 2189 WEST 114" STREET
CLEVELAND, OH 44102

SOCIAL SECURITY #: 277-52-5140

DATE OF BIRTH: 11-20-1951

EACH PARTY TQ THIS SUPPORT ORDER MUST NOTIFY THE CHILD
SUPPORT ENFORCEMENT AGENCY IN WRITING OF HIS OR HER CURRENT
MAILING ADDRESS, CURRENT RESIDENCE ADDRESS, CURRENT RESIDENCE
TELEPHONE NUMBER, CURRENT DRIVER’S LICENSE NUMBER, AND OF ANY
CHANGES IN THAT INFORMATION, EACH PARTY MUST NOTIFY THE
AGENCY OF ALL CHANGES UNTIL FURTHER NOTICE FROM THE COURT. IF
YOU ARE THE OBLIGOR UNDER THE CHILD SUPPORT ORDER AND YOU FAIL
TO MAKE THE REQUIRED NOTIFICATIONS YOU MAY BE FINED UP TO $50
FOR A FIRST OFFENSE, $100 FOR A SECOND OFFENSE, AND §500 FOR EACH
SUBSEQUENT OFFENSE. IF YOU ARE AN OBLIGOR OR OBLIGEE UNDER ANY
SUPPORT ORDER AND YOU WILLFULLY FAIL TO MAKE THE REQUIRED
NOTIFICATIONS YOU MAY BE FOUND IN CONTEMPT OF COURT AND BE
SUBJECTED TO FINES UP TO $1,000 AND IMPRISONMENT FOR NOT MORE
THAN 90 DAYS,

IF YOU ARE AN OBLIGOR AND YOU FAIL TO MAKE THE REQUIRED
NOTIFICATIONS YOU MAY NOT RECEIVE NOTICE OF THE FOLLOWING
ENFORCEMENT ACTIONS AGAINST YOU: IMPOSITION OF LIENS AGAINST
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YOUR PROPERTY; LOSS OF YOUR PROFESSIONAL OR OCCUPATIONAL
LICENSE, DRIVER’S LICENSE, OR RECREATIONAL LICENSE; WITHHOLDING
FROM YOUR INCOME; ACCESS RESTRICTION AND DEDUCTION FROM YOUR
ACCOUNTS IN FINANCIAL INSTITUTIONS; AND ANY OTHER ACTION
PERMITTED BY LAW TO OBTAIN MONEY FROM YOU TO SATISFY YOUR

SUPPORT OBLIGATION,

JU GE THdMASP CURRAN
0] A351gnmcnt Art. IV, See. 6
Ohie Constitution

IT IS SO ORDERED.

RECEIVED FOR FILING
JUL} 2 3,2008
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Dafendant. }

This matter is before the Court upon the parties’ in-court agreament and resciutlon of ail
oropeny division lssues. On Friday, December, 14, 2007, the parties read Into the record he
resolution of afl property division lssuas in this case including, without fimitation, alk property
givision issuss mandated by the remand of this £asa from e Court of Appeals.
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Defendant shall-pay to Plaintif the sum of Twe Million, Nine Hundred Flity Two Thousand
Dollars ($2,952,000), which Includes statutory interast of $418,148,

This amount ahali be paid on or before Dacember 31, 2007, via wire transter to Plaintiff's
account. The wikng instructions have been provided to Delendant’s gounsel.

Upon completion of the wire transfer, the entire property division In this case is safisfiad.

Al oulstanding motiens regarding property division filed by either party presently pending are
denied as rosohved.
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The appellate bond is 16 be rolegsed to Defendant by the Clark of Courts immediately upon

completion of the wite rangfer, and Plaintilt shall Immediately ¢ooperata and sign ail necessary

G

JuR HOMAS P, CURRAN

documents to ralease bond to Defendant,

IT 1S 80 ORDERED

Judge Thoias Palrlek {ugran
Sitting by Assignment
APPROVED: Obla Coast. Art. IV, See. B
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IN THE COURT OF COMMQON PLEAS
DIVISION OF DOMESTIC RELATIONS
CUYAHOGA COUNTY, OHIC

SANDRA L. JANOSEK,

nka  SANDRA L, HOEFFLER, CASE NO. DR-02-288943

Flaintiff, JUDGE THOMAS PATRICK CURRAN

V3. AGREED JUDGMENT ENTRY
SETTILING ATTORNEY FEE/
EXPENSE DISPUTE

JAMES C. JANGSEK,

Dufendant,

Tnis matter Is before the Court upon this Court's Ordar daled Decernber 27, 2007 that
Plaintifl's Altornay Vincenl Staltord by January 25, 2008 prepare a list of attarney
faesiexponses, which he believes are atiribulable o Defendant’s financié.i misgonduct during
the course of the matter as mandatad by the Eighth District Court of Appeals decision relensod
January 11, 2007,

The panies have reached a selllemant and have agreed that the amount appropriale o
satisfy ihis mandate is Fifly Thousand Dollars ($50.000). This amount sallslies all issuas
related to the attomney leefoxpense dispute including, atlorney fess/expanses, expert
tons/oxpenses, costs, and any other expenses related 10 Plaintill's prosacution of Defendant’s
ellegad financial misconduct during the courss of this matier,

IT 1S THEREFORE ORDERED, ADJUDGED ANG DECREED that the Dsfandant Jemss
€. Janosak shall pay Stafford & Stafford Co., LPA, the sum of Fifty Thousand {$50,000) to settta

1he attorney fasfexponse dispute on ar betore Fobruary 29, 2008.

IT 18 FURTHER ORDEAED, ADJURGED AND DECREED that the payment of Filty -
Thousand ($50,000) fully satisties the altamey fosfexpense disputs, Including attarmsy

teas/axpanses, axpar! {ses/axpenses, cosis, and any other expensss related to Plaintii's

P

LY

1% LTS 66V

00060



prosacution of Datentant's alieged financial misconduct during tha gourse of the trial of his

maitar.

T IS 8O ORDERED.

v -
E THOMAS PATRICK CLIRFAN
Tkt
rd .
cf Judps The
Trpd A, Loeb (0040943) Sitting ':;saii:ﬁ,fk Currap
ar & Hostettar LLP Dhfo Consy At lﬂ ment

3200 National City Center - Y, See, §
1900 East 9 Street
Cleveland, Ohlo 44114-3485-
(216) 621-0200
{216) 696-0740 (fax)

Larry W, Zukermman {0029498)

Paui B, Daikar (0062268)
Zukerman, Daker & Lear Co., L.PA
3912 Prospect Avenue

Clavetand, Ohlo 44115

(216) 695-0900

(216) 696-8B00 {fax}

Attornays for Delendant

Jarnas C. Janosek

Viredal o Stafiord (0059846}
Gragery J. Moore {DD76156)
Stalford & Staflord Co. LPA
The Stalford Building

2108 Ontario Street
Clevealand, Chio 44115
{218} 241-1074

{216} 241-4571 {fax)
Attomaeys lar Plaintiff
Sandra L. Janosaek svk/a
Sandra L. Hoefiler

301639054

" 000641
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1N TRE COURT OF COMMON PLEAS
DOMESTIC RELATIONS DIVISION
CUYAHOGA COUNTY, OHIO

SANDRA L. BOEFFLER ) CASENO.: DR02-286943 =
) .
Plaintiff ) JUDGE THOMAS PATRICK CURRAN gg
) T =k
]
) e
v. ) : g
) MMEDM_QEMSNQS&AL =]
' ) AND JUDGMENT ENIRY =
JAMES C, JANOSEK, et al, ) =
_ ) =
Defendants )] == E
) =
) =3

The parties, Sandea L. Hoeffler and Jaros C. Janosek, by and through their mithorized
counse], hercby stipulats that all pmdﬁg trotions related to the release of the Supersedeas Bord

_and Attorney Fees and Sanctions, of the parties are hiereby dismissed with prejudice. The

Maotions that are dismissed sre the following: Defendant's Emergency Motion to Show Cause

filed on February 7, 2008 {#257036); Defendant's Motion for Antomey Fees and Costs and B:md
Foes filed on February 7, 2008 (#257037) Plaintiff's Motien to Di

Motlon o Show Cause, filed on April 28, 2008 {(#260987); Plaintfls Motion in

5miss Defendants February 7,

2008 Emergency

Limine to Prechude the Defendant from Calling any Witnesses or Presepting any Evidence in
Support of His February 7, 2008 Emergency Moton, filed on Aprit 18, 2008 (#260988)

Plaintiff's Motion for Sunctions, filed on Agpril 28, 2008 (#260989); Plaintiffs Motion for

Aﬂémey Feas, filed on April 28, 2008 (#260990); Plaintiff's Motion to for Sanctons, filed on

May 2, 2008 (#261211); and Plaintiffs Motion for Attorney Fess, fled on May 2, 2008

(#261212),
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Any and o]l matters relating to the issues pending before the Court (sxcept those
arguments relating 10 he derermination of spousal support and whether this Court has
jurisdiction to decide mny issues 1elating to SpoUsAl suppert on remend) are waived and released.
Each pasty to pay their own atiomey fees and litigation expenses incurred in this metter. The
costs of this metter shall be paid by the Defendant, James C. Janosek, for which judgment is

rendered and execution may issue.

JT IS 30 ORDERED.

DATE: 'i:f"df

TUDG 'rnomhs PA’I‘IUCK CURRAN

APPR

RECEIVED FOR FILING

7 ETAFFORD (0059846)
-/ GREGDRY . MOORE {0076156) waY 13 2008
Stafford & Stafford Co., LP.A. ‘ T GLERK
The Stafford Building gf@mﬂ Duguty

2103 Ontario Sirest
Cleveland, Ohio 44115
(216 241-1674 (F elephone)

(216) 241-4572 (Facsmule)
VAS@SIE

O SO
Attorneys for Plaintff,
Sandrs L., Hoeffler

pu-H. Daiker (0[} 68)
Zukennm, Daiker & Lear Co., LP.A.
3612 Prospect Avenue
Cleveland, Ohio 44115
duichig.col
uiohi
Attorntys for Defendant, Jumes C. Janosek
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COURT OF COMMON PLEAS o
DIVISION OF DOMESTIC RELATIONS -
CUYAITIOGA COUNTY, OHIO

MR 1T 4 g 50
SANDRA L. JANOSEK : Case No: DRO2 286943

Mo

Plaintiff : b
Judge: THOMAS P
- VH -
JAMES C. JANOSEK : MAGISTRATE’S DECISION
Defendant

This matter came on for hearing on February 23, 2010, before Magistrate Timothy R
Brown upon Delendant'sMotion To Stay Withholding Order #267215. Appearances were made
by C. Lynne Day (Attorney For Plaintiff) and James A. Loeb (Attorney For Defendant).

The Magistrate finds that service upon said motion(s) was duly and properly made; that
notice containing the date and time of this proceeding was mailed to counsel of record or, if
unrepresented, to the parties themselves; and that the fact of such mailing was journalized in the
Domestic Relations Hearing Jowrnal maintained by the Clerk of Courts and is evidenced by a
notation on the Docket.

THE MAGISTRATE MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:

This is here on Defendant’s Motion To Stay Withholding Order #267215.

The parties hereby divided over twenty-two million in marital assets and becausc
there is an appeal pending in the Supreme Court of Ohio determining whether the
spousal support amount should be somewhere between $0.00 and $22.000.00 per
month and the Defendant has already allegedly paid over $1,000.000.00 in spousal
support pending the outcome of this appeal, the CSEA shall hercby receive, hold
and not disburse any spousal support monies pending the outcome of this appeal,
subject to further order of this Court,

THE MAGISTRATE'S DECISION 1S TO ORDER:

IT IS FURTHER ORDERED, ADJUDGED AND DECREED: the CSEA shall
hereby receive, hold and not disburse any spousal support monies pending the
outcome of this appeal. subject to further order of this Court.

Appendix 6 ] 0005%



Costs adjudged against Defendant.

o e

MAGISTRATE TIMOTHY R. BROWN

Counsel and parties will take notice that under the provisions of Rules 75 and 53 of the
Ohio Rules of Civil Procedure, this matter will be held fourteen (14) days from the date on which
this decision is filed. If no objections to this decision are filed prior to said date, the preceding
decision will be adopted by the Court, subject to Civil Rule 53(D)(4)e).

APARTY SHALL NOT ASSIGN AS ERROR ON APPEAL THE COURT’S
ADOPTION OF ANY FINDING OF FACT OR CONCLUSION OF LAW IN THIS
MAGISTRATE’S DECISION UNLESS THE PARTY TIMELY AND SPECIFICALLY
OBJECTS TO THE FINDING OR CONCLUSION AS REQUIRED BY CIVIL RULE,
S3(D)(3)(b).

CERTIVICATE OF SERVICE

Copies of the foregoing Magistrate's Decision were mailed by the Clerk of Courts by
ordinary U.S. mail to the following parties or their counsel of record:

C. LYNNE DAY, ATTORNEY FOR Plaintiff
VILLAGE STATION

401 SOUTH STREET

CHARDON, OH 44024-0000

JAMES A T.LOEB, ATTORNEY IFOR Defendant
3200 NATIONAL CITY CENTER

1900 . NINTH STREET

CLEVELAND, OH 44114-0000

Copies were mailed by the Clerk of Courton

DEPUTY CLERK OF COURT

DR-H733
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DIVORCE AND ATAMONY.

" Althobgh, lands dezeond to him who is:heir, at the intedtite’s deatl, this descent
=y be datonted, at any time aftery hy ‘the birth of a ‘nuares heir, who wiil im-
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 DIVORCE AND ALIMONY.
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time of solemnizing ihe second marriag +°9 Where either of the

. : o
dars such second marriage absolutely void, not voidahle merely.

1 This provision 16D ah )
this provision perimits

The fact of u prior marriage may he one of douhbt; aad hence
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Glation of the erifdinal laws of this state, ér 1o the pen-
ate prizon of any of the United Utates, oreither of the
greof, or the Distriet of “Cokumbin, for any crime or offense
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Provided, siuch crime or offense against the laws of  such
or Distriet of Celumbia, be of the: samé character or
be.by the Jaws of thix state pubished by imprison-

o 4le sbjedt judiclally investigated and dgtorriined, © Anothir object:
Y L probiably, o give alimony o the seeond wife of a muy who
for ; ag. ' Besides, o vesider snch-second marriage valid, or voldabla
only, unti] deeres of ‘divorce, would toquirg distinet and positive legisiation. The
gevertbh seetion of e crimes dcf, velating to highmy, dovs hot change the void char-
“wetur 60 suth seignd martiage, Smith . Swith, 5 Ohie 6. Rep. 3%, ’
Mprrisges cont
A £5

oted by mals. persapns under the age of vightech and female pur-
“invald, unless confirmed by ‘gohnbitation alter arviving at
{ PARCE , not thny eonfirmed, does uat subjact &
1 cting a subgomquent marriage whils the first
Shifher ¥4 & Stats, 20,040 Rep. 1. L L
sparite Will'not lay thp forndation for a divorse for willfid
o T30, 460; 254, 854, 475, 043, Hue" Wright 719, When the
o wway under pretende that heis unwell, and then Teaves
he. absent wioré than thres years, the wife will, on her appli-
ghh's 147, 211, Bnt i e wife refuse to suppoit a
; cohaBit writh-himg i sounseyiipnes of -which he leaves
enge-ia wobwillfiil ot his ‘part, 10 entitle” iar-te-a divores for that cause.
hes win Teft his-wife with b scanly supply, end went of for mouths to tbor
on the danal ‘when-lis ¥eturned, found thit his wife had goiie to_herfrionds with
the 1ittls furmiiure she had, it wis Teld not siffoient to deorén a'divoree, on ascount |
of Mer willful'ahseree, without prool that ho went for hor, tesired her return, ox in-
formid; Ker thatl-he had refurned. Wright's Bep; £55. ' C

Willful abdence, will’ nob b presmped against circumsiances tending to ghow the
separation by the prosuzement pErthe party alleging it. Wriglit’s Rep. 469.

Tf the hasband, hasing feft his wife twe ‘months, réturn, Lid make cfforts to live
with her, which have fajled from any cause, he can not ba regarded as willlully ab-
gont from her.” Wright's Rep, 630, - ' L

Where the hushand leaves hisjwife, intending. to relurn, but sftorward determines
Eo continue away,hewill e eonsidered a8 willfully ahsént from the time he-resaiyed
not'to return.  Wrighit's Rep. 224 .

2 A divoree will not bo granted, if the. gpplicant is living in sdultery. Motox v.
Mutior, 2 Ohio Bep. 234, The paine of the parson with whom sdnltery bias heon
commiited mast Le sof forlth in tho petitien { Wright's ‘Rep. 98, 284,°836), if known,
and if anknpwn, the exeuse’ must be allaged {Wright’s Rep. 302, 210), and the proof
mist conform to the allegations. Wright’s Rep, 210. The place shoutld also he
stated. Wrizht's Rep. 643, Becord. of a conviction for pelygamy is nol proof of
adultery. Wright's ﬁc;). 198. Fub i mey be proved by eircumstantial gvidense,
Wright's Kep. 148, 156, 181, 212, 514"~ ’ ’

6-couse of alleged complainl has been previpusly reconsiled and forgiven, or
afterward live together, a diverce will not he decreed. Wright's Rep.
tremn orndlty is phrapnal violence, and tlie acts shoutd be siated in the
gl Rep. 4650 Words, meroly, will not make out the ease: Weight's

Lo Has A‘!‘é‘ 3 i,.wom_s_m indices a atranger to belicve her virtupus, ate., and
deceivd him iito marridge. “Wriight's Rep. 636,

5Xn Seott v, Seott, 6 Ohiio Rep. 534, it was beld in 1834 that the ast of the legisla-
turesthen in foree (Gurwen 1‘41%, ingking habitual drunkenness for three yonrs caase -
of divorae, did not apply to eases thal oceurred before its pussage. g
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150, that all gpplications
" Hall e wide during

nt. iw the penitentiary;
voree mader the ninth clause o
e mprisonment of the wdverse party..
25 Suo. 11 Phas in 23dition to b
n this act, the sevelul soarts of on
rrant a divoree in fagarof a7
all“be made to appeal i
ained a deoree of divoree
yirtue of whicl the 1
shafl Thave been reledsed From ¢
{, whil§ the same remains Binding

£ div‘.(-)r'a‘e already de- Divores in auoth-
: 3 -y er glate & cauar

I;ile'a' 3 Uf t]llS S‘Lﬂgt'@ Shﬂ.n for divorce Liere,
ne for the shme,

trag
(373 &nn, T That in alt cases where a dd
plainant shall file his or hey petition in th
gommon pleas’ of the proper couity, Whieh P
of camplaint;? and if e adyerse party 1
tlié petition s filed, the alerk of sald wod
i #herifl of the coulty, which; bogeb
be.served-on the-adverse party ab. Joas
.q;;_sgg__bcit'if the  defendany is net s
the pendeiioy of.said pelition, contal
shall Be given by pabli '
% county in which th
wiaks, and in such a-eage-a adn

. As amended and
S fook effect April
I 15, 1857; 8 .
4 Btat. 131

-3 The potition,
aumunons and nos
ten,

pear.to the. courk,: by afic

To-the applicant, and col

him or her; orif thiedefendant Afside i any O .
the applicant nmay, at. his or ‘her glestion, give nobice by de ot asul

mens? and @ copy of the petition, at tenst six woels before the isaripg of

e et

-, A The present gonstitution fart. I1, gee. §2), probibits fha gensrel
pling diverees. - Under the tormer ponstilution the geéneral assembl
oF te grant diverges, but o Binghom v Miller, 17 ‘Ghie Rep: 445, 1t ¥
Aivorces are Lhg subject of judisial, and wot-of legislative, astion. That the fermer
cpnstitution copforred npon-the legigluturé no power to- geant thern; buk to awoid the
coliseqmedoey which would result Tron duclaring all thosé vold which bad prévioutly
e granted by the Jogistatirs, rendering fHeritimate the jssue o goooxid martiages,
the eo‘h-rt‘__prﬁmmuce(l them valid. - : . o

“83n Lattier v. Latgiér, § Ohio Tep. 538, some mifor of proctice in diverce cased ‘i??er

th6 Taws, as bhey then existed, wers Jaid down, from fwhich it scerny thatEhders ;‘Ie

_present statulé the pekitidn shonld sliow s Phat the pebi,t‘iuner,','at-t.hé tipre ol filnigk
fon, is o ; i : L took plfice

pokition, is an aétikt Tegident of, oFthat 1he patise of the complaint arogs o

inctheé nompty where thé petition 43 ﬁiq‘d*(s&c. B-of this Chﬁ,ptar).;--thmﬁ.;]_l._e.ﬂl‘ ﬁha—h?j?

1 gident of sthe state 2l least oné year next hatare the fling Bf his ox her peti-
Gxd 6 of 4mis Ohapter); tho time and place of the marriags, and: A -s.-lx_}g

£680f the childeen, if any; & brief statement of the trpe cause of the, sepl
it adultery be the cause; & statement of the tine and place ofthie of
sén with whon, if knewn, and if tnlonown, thet excuse for G
stated. T allinony be sought for, the petition ghould sét ot 58
#d ameunt of the pcrﬁcmai.prupmf,jr,‘&r)& doserihe the real
& { the petition ig filed by the swifs, it might be well
and kind of property she brought o the hasband it the muit
tion of -her lpnds not previeusly dikposed of, “Hec set, T of.this
... - Tqughery v. Loughery ¢ ., 15 Ohic Rep. 445 wAs"
agninst the hustand and third puvson, by the; wile ip herd
gotight, i addition to a divoree and atmony, also to Huverth
pen: sertain dyad glleged in the Bill fo Jfive hoen conves.

e, the
defent-
Lnbrid

Tiesselt to snch third party, without congiderationy o provitl Iy
, G ands - sgainst Her hushznd; - sad flewas-donb hopber 2, us of
aeter wliich conrts of: equity will:permn pAATigt sube ip Jier oWl

ot by some friead, whers her tights are adverse.te Vor Tigshand, and where
rocosdings are NGCSUIATY for_{he ends of fistice. Butthe case went off w;thout
g the doubt,  How far seo. 3% of thepode would affect such a cage might be
n of Literesk. . T o

${inder the ast of 1824, which prdvided that when the defendant 4id nnt,res:ldfi_iu
the county where the :Lppiic:htiuu was made, then public notice shall be given i ong

00072



512 DIVORCE ﬁND-;ALmoNY, : [mm*.

'ty be hoard and degided ok any time s;ttel the ex-
vhe serviee of notice either by scrvide of summons
bhmtlon in gome newspaper, Ay provided in thiy sechion.?
B ‘party by such summons sball be required to
or siid petition, whichi angwer shall be received with-
il tho party complained :of shall uot.appear, or, appear-
- deny the allegations in paid petition, the eourt shall

HeTmine th same ; aud if, upon hear-
T (to be confined 46 the
&), it ghall, by disinter-
ested te "mnuy, bc proved to Lhe sams_ f said cpuct, the conrt
d to pronounce the marriage eontra Tissolvell, and hoth of
sleaged from the obligations of the same:3" 'Pr(mded that
Jlution: of such marriage shall i 1o svige affect the legmmaey
ildren, thereaf; amd the court shill.make sweh oxder for the
‘d}&pm ion, cave, and mamtendnce of “the ehildren. of .s,»m'h mairiage, il

said oase, and said cago T
piration pf six wes
or afterthe fn'st P

V.

Answer, hearing
antt decree,

any’ Liore be; as shall be just and. reasonable.

- Aduissions of (5) SE0. V. That upon. the hetnmg £ petltmns for dnorce the

partice. ; nay. pemuﬁ proofs of the adwissions ¢f the parties to be recezved
i évidenes, eavefully exeludmg #ach a5 they %hal‘l fnid reason'to belicye
hiave been obtatned hy connivaice, f'mud cogrelon, or-other imiproper
means, -

i:gmm of mas- () 3w, V‘I Th%ﬁ in, ail cades whe e a a.ppheatmn is, m').&o for

divorce; under. the provistons - of this geb,’ pmoi ‘of doliabitation, and
1'cpm‘.atmn of tlie marringe of the partiest %}nH be admitted, and.at the
g equrh. ot jury. f,rymg the cauge, may he veceived 28

g e, any law} uqage or custom to the

Divorce and ali-
many in favor of
Llze wils. ¢

e sh.lll ‘be granted, by reason
le shali hie r_estormi to d,l her

IWE %ueh alimony
'propelty, as the: court -shall
_ property which came to him
by MaErlEe, ar of d persénal estate, at_the time
ot waid &worce, whlch nhmony may be allowed to her in rcal or pemoﬂal
preperty, or both,.or by decrésing. to her-sueh gum of money, payahle

e1§ahc, in gross or mbml}m&nts, as the courL may deem just and eqmta-

L

of the m,ws,l)a.pers ‘in-the qtnte, for three months," it was held that sevvics of sum-
mons. was nob suffisient, bui thal peblic notice in the newspaper wag indispensable,
Hurter v, Il’aﬂer, 5 Ohm Rup 318,

LAftar.a, petition has been sanended tere shouId be new service or notlcc, and the
appearnpes and waiver, by counsel, w11l not, it seeins, be teceived. Wright's Rep.
LESA . .

2 The plaintifl 'y yenerad chavacter may, in o divorse ease, be inquired Iato; thai of
ihe defendant cun nol be, EByidence of particular facts not in issne, are inadmissible.
Wright's Rep. 265,632,

3 Where the evidence faile, the canse may; under certain eircumstances, be contin-
ued; and 4he court willy in o proper opse, then give leave to amend, and snjoin the
hushand from interfori ing with the ehlldreu or praperty in the possession of the wife,
pendivg.thaanit, Wright's Bep. 198, After hcmrmg, the petition may be dismissed
W1t-h0ut Trjudice. Wright's Hep. 460. \

- the parties 1o the suit jn which the marriage contract is songht Lo be dis-
s,ulved But Tepittiation apd cohabitution are, it seems, inadmissible to prove a aals
latéeal mij reinge, by one of the parties, to another person. Wright's Rep. 106,  Houpt
v. Hoptih O D. 530:  The ease was for divorce on the ground that the defend-
ant had & fosier wike Tiving athis infermarriage with the petitioner, arid the evidence
of reputation and whabmmun which was refused, was aflered to prove the former
MArringe.
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he,shall alse be cntitled to
spard, not allowed to her
& during the coverture and
: ower; bub if the di-

ble:t and if the wile survive her hughen
her right of dower in the real ostate-of ° er
ag alimony, of which he was deiged apany i
to which she hiad not rélinguished her'i
voree shall arise by reasen of the agpress
barred of all-vight of dower in she:landdg
be-geized ot thetime af the flingof thep
he may thereafter asquire, whether there
shall order to ler, restorution of ‘the i
hereditamdnls nob previously disposed
busband's real or personal property.
pear just gnd reasonable. Y
(8 See., VITL That all appl
under- the provigions of i sh
complainant bone fide .Y
tion, or in the wounty where
and the court shall-he ‘
Look place or.the:¢
whore . Provided, fhe
one year hext hefore th
of said comrb. -
{9:) Bre. 1X Eliny
during vacation
mas

(10} Spo. X

Beo. i $he vty il et pati
court of common pleas, for alimony alone,? oxin-o

t Ay to alimony, see Wright's Rep. 614, 632, b6, 401, 129, 454, Thé saprone court
deoregd o dissolntion i the handd of wabrimbny and b grogs gum o the wife, and
algn, other SIS every Hires bl diiring the- joint Hves of ‘thye parties; a5 alimony.
Such decroe is valids dud if 1t wore-creoneos, conld not ba, quostionsd iy resisting &

aale upon execution undel it RBach degoree may be enforced by an e sentiop for ensh
instalhnent as it 'bv‘eomf}s

i - 1k, ¢F for wil ‘iﬁ'siﬁl]ﬁnieiits- dire -when the exéontion Issues.
Piatt ¢ Platt, 9:04ic Rep. 37, TWrightg Rep: 66, - S
& deovee £or afimony toPepaldd

] ingtalluients doey ‘rm,t' oyg_r-a,te.as o lien upo.n the
rop! estals of 4k

‘ gl'é_ifg_;1_d§ﬂﬁpd'uﬁiess; mado & chaxgs thereon by, the decree itzelf.  Glin
v. Himgerford ot ol 10 Ohto Rep. 269 CARA Tn omlin v. Beudns, 7 Ohio He

; art 1y,
161, b deoren for v moiiy-renilered o tho Heaving of & petition dur.divoree w jizhimede
no elai to ‘afiy-spegifiedracy: of danil, ndr asked foratimony to be decss :
of aunuity, upon the renl sstatn of the hushand, in genersl terms, was pogtporis
judgments yondergd during the pendeacy of the petition, pnd befdvs” the "ded
alimony. wad ingde a-chdigs upen the ot ; ¥y cotrt Holding that in sich edde the
pendency of the ‘potifion did mot, hefore the atimony was fastened, by-decres, Api
specifie property, make it operate as o lien; amd thist the ques fon - of
loft under '_t:h'és,gcﬁara,lilmq:regi,l,latiﬁ i deerees and _juggmégl : i

In Sample v. Roweudm'r 16-Ohic Rep, 414, i wwis Higld fha
be issued by the couit of oommon pleas o restraio i pRpontlon:
on the civenif upon a decred for alimony: The remedy was 0y 4
preme aourt, on'the return of exeoution. o :

2% his poWe_r'of the doirt is fnvoked by motio;);,rmégl ijroi at
tho sepaistion, the ground of the application, ghowing 1o ‘cml-_
wifs and the childres in ]m;:',Custt)d?,‘--{h’ut_-alsq.thé*({icfﬁi}.@i’@' 3
Qiton in Hle, Wrightls Rep.--lﬂé,&é‘-‘},-ﬁﬂ& ‘And-thealhewanes g
o enable her to sarry o the suidy, A8 H
Wright's Teep. 120, : B S }

15 a proper case, ‘the conrf will also grant- 1o tlideadfe
and (ke pogseasion snd use of. th@‘h}]_llﬂﬁthd,_:f}k nifure.d
tition; and aleo..enjoin. the defendant fYom distuybi

~ either, Wright's Rep. 888, - . . S )

3Phe petitiea shignld stafe; as near as may be, the Jind and amidunt.of the defend-

%_ﬂ:s psrsoml pr«-aper‘ty,"anﬂ dederibe Bia ‘teal -sstife. . Lattier v. Luttier, § (hie
ep, B3, ’ .

, Application for

divoree, where

¥ madea.

Ay amended and
tonk effect Aprii
15, 1857; 6 v, 131,
Alimony daring
pendensy of pati-
tion.

Ag amended and

e tookt coffect April

16, 1857; G4 v. L8L,

& Petition for al-

mouy alone;
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&

Proceedings
thereei.

7tho hu,;;b;md, she may file her orogs-pesition for ali-
“prayer for the dissolution of the marriage con-
r-eross-petition for alimony may be for the following
ultery; socond, gross neglect of daty; third; sban-
ot good cause; fourthy where there i a depara-
of 1l treatment on the part'of the-hughand, whether
tasiad-by the knsband-or not; fifth, habitual drunkenness;
efngnt. inx‘the penitentiary: of Ohis, orin-the penitantisry
£ any of the United States, ot either of the torritories
strict of Colnmbia, for any crime’ or-offense of the same
ade a8 Is.or may be by the laws of this- diate, punished with
1 the penilentiary, in which ease the application shall be
Fagkand is 50 confined. . S :

. X1, Tlhe proceedings on said petition for alimeny alone
[ respdots be conducted ‘as in applicationy for divorce, under
s of this act, and the said “eourt ghall, upon satisfactory
] 1y ov. all of the ch wrges in sald petition, ‘make such order for
the digposition, cate, and maintenance of the chifldren ‘of such marviage,
if any thore be, as ghall Lig just and reagonable, and restore to the wife
all her lunids, tepements, and hereditaments not previously digposed of,
and shall-eivetudgment in her favor for such alunony ent of ‘her hus-
band’s read nd personal ‘property hs may be just and cquitable, to be
allowed to her in yeal or pevsonal property, or both, or in-mongys pay-

- abl ¥ in groas or ininstallments ; and the conrt. shall glso, by thiir
sal vest.in hér the right and. power to acquire, hold, man-

Residence.

Change of venue.

Injuanction
againgt hugband,

“property, money, and choses in action, and to bring

alfitain suits in her own behalf, frée from the control of inter-
asband ;. or the same nay be vested in trugtees for

‘Phiat, when  the wife shall.file her. petition under

. sgt, praying for & divoree from her husgband, or

o radirenoe. of Tier higbasd shall not be so oon-
o'tthe provigions-of thighet. - ...

: hiall be allowed by-any conrt

601 ny may be filed for the hoay-

i of me; tpen thé pétitioner making. appli-

& making an allidavit that n his or her Behalf a fair

51 hearing and  detérmingtion’ calt not be had ‘before the

bidhe petifion is filed; and in:cage of such change of venue,

uge elill be tehoved to -any county of the same judicial distriet

cHition for, divers
mindtion f the s

the
for hearing and determination. = - :
(14.) 88e. XTIV, - Ehat any married woman may file her petition in
the eourt of commen yleas setting forth that het husband, from’ habit-
ual inteniperange or any other cause, is about to waste and sguander
the property; kegal or cquitable, money, credits and chosés in astion, to
which shé 18 entitled in-her own right; ov any part thereof, or is pre-
ceeding fraudulently to convert the same o any part thereof, to his
own use, for the purpose of plaging the same beyond her reach, snd
depriving her of the Lanelit thereof, and the court, upon the hesring of
the ease, may. enjoin the husband from dispasing of or atherwise inter-
fering with such property, moneys, evedits, and ehoges in action, and
may appoint 4 receiver to manage and econtrol the same for the benelit
of fhe wife, and may also make such other order in the premises as they
may deein: just and proper; and npon the filing of such petition; a pre-
visional iiijinetion may be allowed as in other casos; and such petition
shall be filed in the county where said petitionex resides, and the b
baud of #aid petitioner shall be made a party defendant to said petition,

Mo,
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in the same manner as is provided fo
in the cageof & petitien fax divorce LY :

(15.) Sse. XV, In allapplicatidns for Aiveroe; of foF alimony slone, dnd 4s ;'“%“fled and
iu cases whore the- petitien is filed under the Tonrtrenth.gection of tho aet §?-,‘f18§${’g‘; April
to which this is amendatory, when the witneshes shalbreside in the conity. Testimony and
where the application is made, or'the petition flo icy.shall;nnless in case depogitiond .
of inability, be examined in epen court, but i they s all. reside oub of the
county, or be unable to atbend court, their deposition may be taken as in
other vascs; but when the.adverse party shall mot teside within the eounty
in whish the petition is pendimg, ot in an adjoining chuitly, or-shall have no
atborney of record residing in sacl aoinly; oriirs gdihining county, notice
of the time and place of taking depositions shall be given.: publication in
some newspaper of general ciréulation, in the connty where gase'is'pex_;&n

: ‘of sieh. notlce

ing, for three comsecunve weueks priot thereto, and’ a
shall, ator before the first prblicafion thereg e.depos fnthe post ofice,
and directed to the defendarit, af his or Led-plads of idencs, when such
residance i3 known t6 the petitiener, oroan “with voasonable diligence; be
ascertained by him or her. e T " R
(16) Spe. XVL That-in ease of petition £
for alimony aléne, no. appeal shall he allowed:
order of the couit of commpn pleas:d phedist
(T7.§ Soe ¥ VIL? - Inall
mou”plens shall dismiss th
on ifs mbrit H
wife for alithohy al
fourteen. oft sdidach
voree  and alima
ar order, to the d
under gections ons

is amendatory, and:

Lo

oo Appeal,

fin- Ae amendsd and

Ly ook effsct” Aprit
18, 1857; 54 7. 181,
- Bame.

#oi g0t ant fourteenof 't
in all othiér, edsos-tmder this act; whon Hhotwife-shall
appeal, she-shall-not-be requivsd. to'give bond; provided, alss; thatiin cuRey
where judgmentis rendered foi both divorce and alithony, the. appeal shall
apply only to'se mueh of the judgment as rélatos to the almouy. - _
(18.) Seo. XVIIE That the act enfitled “an. acb, onearning (He Repraling clause.
voree and alimony,"” passed March 6, A. D, 1840, and an - act ontitled. Swan, 291.
“an ach te amend ‘an-act concerning divoree and alimony,” passed March 30 v.stat. 41,
29, 1841, and an act entitled #an act to amend the act,goneerning di- 41 v. Stat. 94,
voree and alimony,” "passeﬂ,Mm'éh 6, A. D 1840, which wag phssed 44 v. Stat, 15,
March 13, A. D: 1843, and. an- ot entitled an act-to amend, the ot 40 v- Stab, 192,
conéerning diverce andy aliznony,” passed Marcli: 6, 1840, whiéh wap Saving, cte.
passed March 2, A D). 1846, and alse an act entitled fan act: authoriz-

-

- PR

18ea that part-of note:2 wniler sectiod (3) taken from Tiiughery . diggheri ot aliy 15
Ohio Rep: 404, S T e T ‘
2 Phe oiiginsl sectivn 17 rend a8 foltows:  “Phatl in cases A
enth seation of this net, eithet patty may appeal from ongiial judg
thesourt of domumon pleas, 1o the distuict court, as in othex oag H
eal 1§ taken by the petitiower, she-shall mot be required.td give
With this origiial seotiol in the xet, ik wa‘;s'isaiéi that i A1

appénl in eases of patitien” for divorde ind alipriony, orforatia

original gection 17 was intended 1o permit appedls inteagpE szl
teenth instend of Lhe clgyenth section: of the ach. . - Tuppat ¥ A
Tu -this saine case it was further held; thabthe: distrivt coytt b
view, on pétition in error; the proceedings of the-somrt £ eomi)
divorge and alimony ; that.the fagree of: the -conrh:0f
is nak, by the laws of this state, subject to judisia
It hiad Dovn previously held '
Bl efreview wonld fotlieo 2
1okl of- appeal:cﬁuld"cmistf" A
dietigrw of thisubject inatter. 1 ]
hold, that a case for’diverce, ot fordiverae il not be appested from
tha ‘sgurt of commeon plens 40 the supréme court. - Bub ity sioh ¢ase, & third person
wWia wade defendant, sueh defendant might appeal so ‘el of the cuse as affeoted his
© inrtérest: s e : '

& AL that time
tho gole juris~

5 Ohio Rep. 404, it was

i;ul
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. . DOWER. ' [cmar.

ing the granting: - alimony,” pa_is's'e'd March 24, 1851, be andgthbt S2ME

are hereby repested: Provided, that all cases of divorce or ~alimony
¢ existing indor. the provisions of ‘the acts aloresaid, are hereby ex-

ved-and protected; but in all gises now pending ox here-

wed under said acts, the proceedings shall be condusted
rovistons of this actl™ =

CHAPTER 38
 DOWER.

SECTION BECRION

1. Of what eﬁtategividhw”to pa-endowed.—Iay 11, When lands sftuste in eeveral counties,
“fempdn in mangion house ohe year, un- - whére apd how-to proceed, and hew
uT Tempy eteenDRoVizo., T ‘dewer agsigned.” . N
2. What jointure ‘hars’ dpwer.—When widow 12, On decree of divwor, "sheriff to assign, and
. cmay eleet to take dower, instead ef joint-  how—Bpturn of assigument ind record
SLomER 2T T S . and- offget Theredt, and writ of seisuis
3, Wifd's tikieritancs eien not be dffected by aob ‘théreon.” - L
. . of hasbi 13 Mitior lieir mhay have actidn, if dower is col-
4. Bffset’ of 2 d¢  usively nasighed. - 0.
SR 11,/ N Wha’il-:dowbr tobe pasighed, as-of yonts and
< LF-evigturl, oo penGits. W R
A W ] . Wasta forfeits doser.

6. AM Prior laivd repealed,

< SHerifT oy aditifister the oath to the eom-
- f onory whonssign-dower. -
niitled t0 ane third of rents duving
oy, of petition ;
& of in- frpprovements.

I i

P -A;h&iai relatingdo dower. :
Finiary 96, 1853 T1824). " Wook ffvet Juns 1, 1629 11834]. 20 wil. Stit. 340.]

As amended end ' (1) SL[‘HGN _I.,-‘,T_ha;'t'thc_&-Wid‘ovir210551-1;3;1533.1'"35511éyihg-s}@aifbé ondowed3 of

1'The: fkctions as smended by sét of Aprit 18, 1857, have Been inserted in their
proper piaces in tids-Chepler, ~Lhat amendatory act contained, alse, the following
provisions sos then pending : o '
~That eriginal sbetions. thres, wine, fen, fiftesn and soventesn,of said act, be and the
game are haveby repealed, This act shallitake effest on the passagethereof, and shall
apply as wéll to-casés pow pending, and t0 cases where an original or cross-petition
for alimony-hag been heretofore fited, and ruled against the pelilioner and the ease
removed in geod faitl, by appeal ox by filing & traviseript in the digtrict eourt to slfect
a1 appial, and reinaing undécided, s to eases hereafter t0 be commenced. .

Norg.—Articles of sepazation by husband anid wife, through the medivm of a trus-
tee; for the separate support and maintenance of the wife, and. where #he separation
takes pluce, are not void as sgainsl publie palioy. Beuls v. Wilson, 14 Ohio Bep. 257,

2 A woman, Kaving & husband living at the time of her-second marringe, is not
cutitled to dowezr in the real estrits of her sceond hughand ; the dectnd morriage be-
ing abschriely void, notwithstanding the provisidns of the first ssotion of the act re-
Iating to divorée, and the seventhi sectien of the erimes zet relating to bigamy.
Smith v. Smith, 5 Ohio 8t. Rep. 32 ) :

5 The right o be.ondowed is not assignsble. Lt may be. relinguished to hiw who
has'the next estale of inheritanee in the Tand ont of which ilig to be carved, but.can
not bs transferred to a.third person. When the dower is assignod, then the widow
myy geil and convey:it, buk npt before. Per Hitcheoek, J., Miller’s aduw'r ¥. Wood-
man et-al., 14 Ohio Rep. 518, : B :

Whoere o judgmoent debtor and his wife convey lanl, subject to the judgment, the
grantee can not st up the dower, as an independesnt eslate, against o purchaser under
the judgment, when the Jatter filss o petition against him and the heirs and widow of

L o St S A
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58.] DOWER. 517

one full and equal thivd part of all the lands, tenemoents and real estate? of took efiect March
which her husband was scized as an.estaté of inhgritanice at any time during 2 1509 55 v .

; . . Stat. 24,
the coverture, 2 and all lands, tenements and peal cstate of -which her hus-

~dower estate is ir aciton

the judgment debtor, tn quiet the title. In snch cdse; j :
only, and was not intended to pass, mor did the deed ol the judgmaent debtor
and his wife pass the right of dower, as’ a separate subptantive gstate, il no lands
wera conveyed by thedeed ; for, the law will not permit the alien ation of gueh poseiblo
contingent interesta, A deores was, therefore, taken, to gadet the title, ngainst all
the defendanis, exeept thie widow., Dodgles v. Moy et al,, & Ohio Rep. 522

t Shares in railvoad companies are personsl and nob veal-estalc, and até not subject
to dower. Jokne v. Johntet al., 1 Ohie 8t Rep. 350: 7] ’

2 The right of dower must slways attach, subjeek to: all .tho eqhitics. that may exish
against the title of the hushand at the tims if atfaches.. Phe-3ipht arises upon the
title of e hushand alone, snd can not he higher ox mare exitnsive thap thut title.
If the legal title be in the husband, snd the equitable fitle i snother at. e timd of 3
tho, wmardiage, no right of dower atfaches as against: snoh equifa title. - Thore-
fore, where, before marriage with the claimant. of dewer, ¥ il for eonsidera-
tieng, partly good and partly yaluable, had-agreed tn einyey-cer Jandls:to hig
son, whe paid the valuabic eonsideration and teek-possessl nyand 8 IMATrTiagn -
the conveyance 'was astuaily made, ne vight of dower gligthed a8 i
of the son. The conveyance, when made, rolated. to fha did
contract for:the eonveyance.was made. - Fivestone vo-F

Lands ware purchaged by partners, and paidfie o
were uged exolusively for épresing orithe husintsyof-the’pa
stipniating for the gnle of the whole pattnership propeiy;
One-of the- partners died, greatly indehtod to:the patrershiy
1t was held that is widew waeTiob entitled to-dower. . Greee
nera of Grene et o, 1 OhiocRep 585, © . =~ . -0 L ol

Bby where, pavtners oranifosh-an: intéention to hold landd ag pitine hip stogk, and
buy and. selk it sw-saeh; dovier can ot e claimed therein, to.ih Prejudiceof ‘part-
vership eveditérs,  Sumer v, Hrnpeon e al., § - Ohie Beps 328~ "~ -~ 7

If the husband be intrusted with the property of dnctier, scll it, and-vest the avails
in real.estate, ip his own nante, hix widoyw will not be entitled -to dower theiein ;. as
the husband had, really, no interest in the land, Derash et al. v, Browsn ef al., 8 Oblo
Rep. 412, .. S : -

Wild nneuliivated lands are, and, it'is sajd, always have beeny subjeet to dower in
Ohio. Allen v. Mcloy et al., 8 ©hic Rep. 418, ‘ . B

A widew ig not -antitled to dower in grounds set apsrh by her husband for publio
uses ; gucl a8 lands between ‘two atreets, given by her hushand for a market house.
(heynna et al v, City of Cinedinetd, 5 Ohie Rep. 24, .

Fho wile, it is said, by jeining in - a mortgage, hars herself of dower in express
tarms, so far.e8 the mortgagec and his assigns, gnd wil persons clapiming wpder them,
are-coneerned. St Oleer v. Meridiz, 9 Ohio Rep. 10. : Lo

If the wife joins in & mortgage, and the premises are soid by the administrator of
the hughand {ot, it is saiil; by decred unider the mortgaga), the right of dower iy ex-
tizguished, and passes to-the purchaser, aithough the debt, sgeured by the mortgage,
is extinguished by the sale. [k, : ) ’ oo T

‘Whers the sellef of n tract of lind, having = lien for the purchage meney, abtaing
i judginent therefér, at lny, agninst the administrator of the bityer, upon which the
land is sold to & third person, fux a sum sufiicient to pay the whoele stioiint of. the
purchnse money, the Hen doss neb pass to sach third person, Bo ag to enable him o
get it wp against the dower estuto of the widew of the leceased hiyer; bub sueh Men
is oxtingiished by the sale, and the widow is entitled to dower. A the estats of
suéh - decenied buyer had provéd inselvent, the setler-of thie dand tiight; ih 1% dajd,
have enforced his lien sgainst the widow’s right of dower, and that in such:case,the
widow shankd lie miade party: Medrther v, Porter.ct al, 1 Ohio Tep, 997 © .

Where Jand 14 mortgaged by bashand and wife to seeure the payment of 5 debt,
and the same land s subsequently sold.ander a judgrient agwin’st-—ﬁhe‘hus‘h@nd-}.at the
suit of o stranger to the mortgage, the wite is not divestei of her dower, adaghinst
the purchaser-at such sale, though the eourt may have vrdered ‘the purchuse money,
in pari, to be applied to the payment of the miorigage debl.  Luylor v, Fowler; 18
Olto Rep. 567. ' I . T

If A., his wife not joining, execute a mortgage of tands to B., with power in tho
martgage to . to sell fhe property to pey the mortgage debt; if defanlt be made,
and A, nnd wife aflerward, and before the sxemition of such power; moke o deed of
sneh premises to T, with propur réieaye of dower, thé purelinser at a judidisi salo of
gaid premises, under proceedings subsequently institiited by pdrtied holding under
ihe oTiginal mortgage and the power therein eontained, against A and D., takes all
the bitle of A, and It., and holds the property distharged of dover. Carter v. Walker,
2 Olio St Rep. 339, - ) ) )

A martgagor in possession, being seized of the legal title to the mortgaged prem-
is68 uniil condilion bioken, and even then, as against sll persons, except the wort-

-
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TION

4, Torwhat causes divoreos may be granted.
08, Resideuce of plaintf¥; where petition 1o
Le filed.

OHAPTER 6.

DIVORCE AND ALIMONY.

SCTION
- Evidence of marriage.
. Rights of wife wlien divorce grantad for

aggression of husband.

. Rights of the wife when divorce granted
upon her own aggression.

. Application for alimony pending Lhe suit,

. Residence of wile not to be affected by
that of hushand. »
. Service when defendant resident of the | 5701

stale, . 5702, Causes for which alimony allowed.
. Notice when defendant’s rvesidence un- | 5703, Procesdings on petition for alimony zlone.
kpown.

. Change of venue.

5. Injunctioy -against husband from dispos-
ing of property, cte. ’
Appeal,

. When capse may be heard.

. Answer, learing, and judgment. :
Vivorce wot to aflsct legitimacy of chil- | 5706,
X dren, ete.- -

 Competency and effect of testimony and.
admissions.of thepartics,

gc, 5689, Courts of cominen pleas may grant divorces for the
sllowing Causes: :

i 1. That either party had a husband or wite living at the time of
le marriage from which the divoree is sought.

. Willfu} absence of eitlier party from the other for three years.
Adultery. '
Topotency.

Extreme cruclty.

6. Fraudilent conlract:

. Any -gross ‘heglect of duty.

“Halitual drunkenhess for three years. ,

+ imprisonment of either party in,a penitentiary under sen-

thereto; but the petition for diverce under this clause shall be

during the tmprisonment of the adverse party.: :

10. The procurément of a divorce without this state, by a husband

vife, by virtue of which the party who procurcd it is released from

obligations of the marfiage, while the same rémain binding upon

other party. [st v. 377, §§ 1, 2.] :

e, BEO0, The plaintiff, except in an action for alimony alone,

] have beea a resident of the state at least one year before filing

pelition; all actions for divorce, or for alimony, shall be brought in

county where the plaingfl his a bona fide residence at the fume of

¢ the petition, or in the county wheve the canse of action arose;

the court shall hear and determine the same, whether the marriage
place, or tht cause of divorce ocomrred, within or without the
[70 V. 258§8]

we. HBOL,  When o wife files her petiion for a divorce, or for

fimiony, the residence of her husband shaill not be so construed as to
clude her from the provisions of this chapter.  {gv v. 377, § 12.]

For what cause
divorce may be
granted.

5. & €. 509, 511,

Residenceof
plaintiff; where
petition to be

filed.

Residence of wife
aot to be aflected
by that ol hus-
band. .

S & U. 314,

5689, A petition for divorce should contain the following allegations —-

That the plaintiff, at the time of filing the petilion, is an actuzl resident of the county
e i is fijed .
/That hi or she had a Sexa Ade residence in the state at least ong year hefore this applica-
‘I'he time and place of marriage, and the numes and ages of the childrven, if any,

A spevific brief statement of the cause ef pra ring for divesce. :
If alitnony be sought for, the petition sheuld set gut, as near as may be, the kind and

uat of the personzl property, and deseribe the real ostare of the defendant.  Latfier v.
2ier, 5 0. 535,

divorce will nox
43,

decree of divorce, although obtained by fraud and falze testimony, can not he sat aside in
ction for that purpose comuncnced at a subsequent term. Parish v, Parisk, 5 0. 5. 534

e district court has no jusisdiction to review ou sy the proveedings of the court of com-
n pleas in cases of divorce and alimony.  Tappen v. fuppan, 60. 5. 64

be granted where the applicant is Living i adultery. Madlez v. Hallor, %




Tit. 1, Div. T, Ch. 6.

Service when de-
fendant resident
of the stare.

B, & C. all.

Matice wien de-
fendant’s resi-
dence wnkpowa,

8. &G04

When canse may
he heard. .

5. & O 511

Auswer, hearing, -

and judgment.

5. & €. 614,

gitiauey
of childiren,

5. &€, 512

Competency and
effect of testimony
and admisstuns
of the paTties,

TS, &0, bEE.

Eridenee of
[T12: R g b:Fed-N

Si& €. 512,

Rights of widow
whan divorce
grapted for
aggression of
hushand.

“proven o the satisfaction of the court, it may pronounce the marria
I 3 ; Foded £

it f

DIVORCE AND ALIMONY. 58 B692-5659.

CS8rc. ABO2. When the defendant s a resident of this state, the
clerk shall igsue a summeons, direcled to the sheriff of the county in
which he or she resides, or isfound, which, together with-u copy of the
petition, shall be served on the defendant at least six weeks Bicfore the
hearing of the cause. [54v. 131, §3; 70 v. 258, § 8]

Sec. AG93.  When the defendant 15 not a resident of (his state, or
his, residence is unknown, netice of the pendency of the action must.
Le given Ly publication, as in other cases; and unless it be made to .
appear to the ourt, by affidavitor otherwise, that hisresidence is-unknown’
to the plaintiff, and couldnot, with reasenable diligence, be ascertained,
a sumifions, and a copy of .the petition, shall forthwith, on the filing of
the petition, be depusited in the postoffice, directed to the defendant at-
his place of residence.  [g54 v. 131,8 3.] : :

Sec. 5604, The cause may be heard and decided at any time after
the expiration of six_ weeks from the service of summons, or the first
publication of notice. g4 v. 137, §3.] :

Spe. BBOS. . I the defendant fail to appear, vr, having appeared,
admit or deny ir his answer the allegations in the petition, the court
shall thereupon proceed to hear and determine the cause; and if, upon
the hearing, any of the causes for divorce charged in the petition be

contract dissolved, and both of the parties releascd from the obligations
thercof. - |5y ¥ 377 § 4.1 . ,

Sec, BBOG.  The granting of the divoree, and the disselution of the
marriage, shall in no wise affect the Jegitimacy of the -children of the
parties thereto; and the court shall make such order for the disposition,
care® and maintenance of the children, if there are any, as s just and
reasonable. - [sv v, 3y7, §41 0 - . N S

- Sec, BOAT. - Pleadings wnder this chapter need not be verified ; and
a divorée, or a'judgment for alimony, shall not be granted upon the tes;
timeny or admission of a party unpsupported by other testimony, né
shatl any admission he received in evidence which the court has reason
to: belicve has been_obtiined by fraud, connivanee, Coercion, or éther
improper means,  [suv. 377, §8 4, 54 ' .

Sec. 5G98;. Proof of cohabitation, and reputation of the marriag
of the paglies; shall be competent testimony to prove such marridge; 40
may be, within the discretion of the court, sufficient evidence thereo
[5t v 377, % 8.] ' ' .

SEc. 5699, © When a divorce is granted hy reason of the aggression
‘of the husband, the wife shall, by force of the judgment of diverce, b
i to bl her lands, tenements, and heredifaments, nol previow
of, and, if. shi so desire, the court shall restoreto her ully na
: “before such marriage; she shall be allowed such abimony ot
of hér hushiand's real and personal property as the court decms reasg
able, having due regard to’the property which came to hini by marriage;

#5699, When a divarce Is grantédon the petition of a woman, on the ground that the defends
ant had anaelies wile living at the tmé of the'niarfiage annulled by the-decreg, the court may,
decree reasonable alimany to the plamiff, Famvalley v. Fanvalley, 12 O, 5. 588, :

.Feal propertyiof the hashund may be decredd © the wife in. fee.. Broadwellv Rooadiesdly 8
0.5 687 1 - : L
* In geanting iliiony @ coert may, ina proper vase,luok Lowhat the husband. has 1 exped

i et as that which he has in possession ; and where the defendant had progurei-d
divorce in anether state, the court may take into consideraiion propevty acquired Iy
hand by inherirance since the date of the divorer.  Gexv. Cex, 2005 489, b
valimeny is decread in installinents, the decree may be enforced for each [nstallgent
res due, or-any anmiberof installnentsdue when the execution. jssues may. h,e_;',nrlud'
it v Piard, 9O R7. o . . .

When (ke court of commen pléas,in rendering a decreg-for divoree, desreesithe custody, CAIL
and conteol of: the minor childrewof the marriage (daneinf thegarties, the jurisdictionsof -HhiL
coure over the subject ol the custody, nf‘khc_chﬁdrcw coutinuges; and, on proper applicatien,
orders in respéct thereto may be modified, wheoever the charagter and circnmstanies oft

00081
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‘alte of his réal and personal estate at the time ot the divoree,

mony may be allowed o her in real or personal properiy, or

by decreeing to her such sum of moncy, payable, either in

ingtatlments, as the court decing st and equitable; and if the

irvive ber husband, she shall also be entitied (o her right of dower

teal estite of Ler husband not allowed to her as alimony, of

e was scized at any time during the coverture, and to which she
linquished her night of dower. [51v. 377,58 7.]

5700,  When the divorce 1s granted by reason of the aggres- Lighes of the wile
he wife, she shall be barred of ail right of dower 1n the lands ;’.-';E“te‘ffi?;if, -

¢h her hushand is seized at -the tine of filing the pelition {or ows aggression.

&7 or which he thereafter atquires, whether there s wssue or nots.

effect of the judgment of divorce shiall be to restore to her the

f her lands, tenements, or hereditaments nol previcusly dis

and the court shall adjudge to her such share of the hus- S &G F12

ropl ov personal property, or both, as it deems just and reaspn- iRk

[civ. 377, & 7-]

50& 06812,

701, Lhe court, or a judge thercof in: vacalion, may; On Application for
to the opposile party of the time and place of the application, z:}l:;n::g_pcndmg
limony to the wife for ber sustenance and expenses during 1lhe
an allowance Lo her for the support of ‘minot- children depend-

_the husband for support, and not provided for by him, during
sney of an action for diverce,or for alimany alone; when an
g taken by gither party to the district coust, that court, or a
fiereof In vacalion, may grant like alimony and support during
éncy of the appeal, upon like nofice ; any Person or corpora- -
tng possession ov control of, ar claiming any interest in, any
_Teal or personal, of the hasband, gat of which the wife seeks
‘tway be made a party defendant Pawhen it is made to appealr
Gurt, or a-judge in vacalion, that & husband is about t0 50 dis-

or incumbier his property, or any part thereof, as to. defeat the
“obtaining alimony, sich court or judge may allow an injunclion. o
ent (he same, with or without bord, at discrefion; and the wife '
W and assign the order for alimony or allowance, alter the same

L 72 vo1a5, 59} . L
B702. When the wife files her petition ford

fvoree or alimeny,

v the case may requive ; bul a prebate conrt, while such decree remaing in force, can
cen Lhiz parties to the decrée, legally interfere with the custody so decreed, either
beigines ox by letters of guardianskip,  Hofmin ¥. Hoffrnan, 165 (). §, 427, =
on for divarce und alimony spacially. describes certain real estate of the hysband,
- with equitics of the wife, aud asking &a injunctice to prevemt alienation pendente
equitable rolief, and the decree therein i sach as that from it it may be foinid that
ted pu those eqiitics, and favorably ‘thereto, the proceading operates a Lis peademns,
ree foralimony’ apd sertling equities will b« en on the lands, prefersble to that of
& wrtio had actlul wofice 4l the perdency -of the action for divaree and alimony, and
e was exécuted and sucorded pending the action, JTollerton v. Williard, 30 0.

The provisien of this section that the wife shall bk barred of dewer when the divoree
¥ reason of her aggression, does not apply to_divorees in-another state, bur anly to
creed by the courts of this state, m pursvane Gf the statuie.  Mawnsfedd v, Sfclulyre,

Wliere « wife is living separate and apart from her hushand, and, in ap action agzinst
Yorce aind alimony, has obrained a decree fixing \he amonnt of alintouy to be pad by E
nd fur her sustenance during the pendeacy of her petition, and the hushand- i not-in
i pespect to the payment of the alimony so alloued, he is not liable for necessaries. sub-
1y furnished: at her request during the pendéney of the petition.  Here v, (Fibsoviy; 320,

‘dealing with thie wife under thCSG‘CirCuilisi:\l%CCS do su at their peril, and are charge-
knowledge of the allotment and' payinent of the alimiony; apd the adequagg of the
ecreed in the case czn not be eoliaterully drawn in yunstion, especially. by a strapger

p'érs.(m whe was made a defendsnt in an action for diverce and :!'Hmcmy, upon the
tdce had propetty of the husband whick sught 1o be charged with alimouy, cun appeal
af the vase as affected his interest.  Lawughery v. Laughery, 15700 A4 .

Foreign decree of divorce against a wife having A'¢omicile in this stare, though valid,
erate liere beyond the dissolurion of the ma riage, and- where a hushand deserted his
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Cause forwhich  the husband may ffe a cross-petition for divorce, upon either cause
diimony sllowed. onianed in section Affp-six Aundred and eighly-ndie ; the wite may
file her petition for alimony alone, or, i a petition for divorce bas been
fited by the husband, she may file her cross-petition for alimony, with
or withoul a prayer for the dissolution. of the mmarriage contract; and
such petition or cross-petition for alimony may be for the following
causes:’ :
1. Adultery.
2. Any pross neglect of duty.
3. Abhandonment of the wife without good cause.
4. That there is a separation in consequence of il treatment on the
part of the husband, whether the wife is maintained by the husband or

: not.
4. & C. 513, 5. Iiabitual drankenness. . o . ] _
’ 6 Sentence to and imprisonment in a penitentiary; in which case
the application must he’ made while the husband is so confined. {54 v.
131, § 14.]

Procecdings on SEe. 5703, The court shall, upon satisfactory proof of any ot

?.f’ééf;“:]i?;_““' all of the charges in-the petition, make such order for the dispasition,

care, and maintenance of the children of such marniage, if there afe

any, asis just and reasonable, and give judgment in favor of the wife

for such alimony out of her husband’s real and personil property as is

just and equitable, which may be allowed to her in real or perscnal

property, or both, or in money, payable either in gross or in 1nstall

ments ; wnd the elfect of such judgment shall be to restore to the wif

all her lands, tenements, and hereditaments not previously disposed of;

and to vest in her the right and power to -acquire, hold, manage, and

dispose of property, money, and choses in action, wnd to bring and

. maintain suits n her own behalf, free from the control or interference

5.8€.54. o her husband, unless the court, for good cause, vest such property o ;

powers in trustees, for her use and benefit. {grv. 377, &1 _

Sge. 5704, Upon appli¢ation of a party, and his-or her affidavi

that a fair and impartial hearing and detérmination can not be hat
hefore the court in which a petition for divorce or alimony 1s-filed,

change of venue shall be allowed, and the caase removed to any count

G BU I of th(i same judicial district for hearing and deterination.  {5rv. 377

13- .

T $s¢. BT705. A married woman may file her petition in the court of.

Changt of vyenue.

Tujuuction against . . - - - :
hushand from dis- comrmon pleas, setling forth that her husband, from habitual ntenpo

E??;n%f PR amnce, or any other cause, 1s about to waste and squander the property
legal or equitable, money, credits, or choses in actiofi, to which she i
entitled in hier own right, or any part thereof, or is procecding, or aboy
to proceed, fraudulently to convert the same, or any part thereof, to I
own use, for the purpose of placing the same beyond her reach, an
depriving her of the benefil thereo, and the court may enjoin the hus-
band from disposing of, or otherwisc interfering with, such property,

money, credits, or choses in acliom, and may appoint a receiver 10
manage and control the same for the benelit of the wife, and may alsa
make such other order i the premises as it decms just and propel;
upon the filing of the petition, a provisional injumetion may be allowed
as in other cases, with or without bond, &t discretion ; and such pet:

wife in this state, where both purties had been domndciled, and procured a divorce in anuth
state, in a proceeding in which the conrt had no.jmisdictivo of the person, except by wonstruct
ive service, aud -of which proceedingthe wife hadno actual noticg: Hetd, that the domicite
the wile remained unaffectod by the desertion of the husband, and that the defrec of divofe
was no defense to her petition for almiony, Cox v. Coa, 190, 5. B2,

7 5703, Scc note to section 5699,

0083
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all be filed in the county where the petitioner resides, and the
2 made a party defendant in the sane manrier as in the case of

on for a divorce.  [sr-v. 377, § 14.]
5706. No appeai -shall be allowed from any judgment or
f e court of common pleas under this chapter, except from an
{sinissing the petition without final hearing, or from a final arder
smenl granting or refusing alimoeny, or in cases under section
cpen hundred and fioe ) when jndgmentis rendered for both divorce
mony/sthe appeal shall apply only to so much of the judgment
alimony; and when an appeal is taken by the wiie, she

es 1o the 7
ot be requirtd io give bond. [54 v. 137, § 17.]

-

CHAPTER 7.

DOWER.
. Spcrion
fir heir may assign dower. 5717. Minor heir not to be prejudiced by coilu-
ien for dower by widow, sive assignment of dewer)
fihrances may be presented by cross- § 4718, Who to pay costs.
tiiion, 5710, When widew way elect to ke endowed
sdings when land sifuated in differ-{ | out of proceads of sule.
CONRLIES, . 5720. Election by answer 15 a release of dower
edings in case of death of plaintiff to.purchaser,
Pelore assignment. 5721, Guardian of insane widow may elect for
Spointment of géminissioncis to usSign e,
wer; duty of shediff. 5722. Petitien to discharge land of dower of ia-
bireedings upon return of assignment SAnEe WOman.
avser. 5728, Inquest of lunacy.
dower * assigned when estate in-; 8724, Proceedings on report of such facet to
sidsle, . court.
¢ of the widew during pendency of § 5720 Ilow dower of insaie woman may be
Etition, . barred.
h improvements Lo be exchded in
timating yearly vaiue.

707, When the lands of a deceased persen are not incum-
¥ mortgage, or by judgment obtained against such decedent in
time, the heir, o other person having the next immediate estate,
fitance, may assign to the widow her dower therein by writing,
his hand and seal, particularly describing the same, which, if
by the widow, shall be a good assignment in law. [29 v,

]708. A widow may file her petition for dower In the court

jon pleas or superior court, against the hetr, or other person
‘e next immediate estate of inheritance, or any other estale or
therein, setting forth the right thereto, and describing the tracts
d of which she claims to be endowed; and the court, on the
io, shali render such judgment as tolt appears just and consistent
the vights of all the parties interested therein. {63 v. 33,85 9.]
5709, When the rights of alessce or lien-holder are shown
cownt, by cross-petition filed before judgment, such rights and
hall be regarded by the couri, and no inequality shall be allowed,
v -injustice done, to any such lessee or hen-holder. fzg v. 249,
C. B710. When the lands lie in several counties, the petition
¢ be fled in the county in which the principal messuage of the
ed is situate; and the court of such county shall have complete
liction, and may order the whole dower of such widow to be
ed in any one or more of such counties, and out of any one or

to the rights of any person claiming title to or holding a lien on
fand, [29 v, 249, § 11.] .

8. & (. 514,

Appeal,

B & €. 515,

of such tracts of land, if the same may be done without preju-

Ry
HrE et

ST )

T

How heir may
assign dower.

8. & O. 520,

Petition for dower
by widow.

5. & 8. 810,

Incitmbrances
may be presentad
by cross-petition,

5 & O, 6.

Proceedings “_ri'u:_}) .
Jand sitnated in
different counties,

8. & C.620.
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§ 11390

PROCEDURE IN COMMON PLEAS COURT 319

panied and followed by cohabitation as husghand
and wife, the parties heing trealed and reputed as
hushand and wife in the community in which they
tived, isx & good common law marriage, and the
ehildren of such marriage ars legitimate and can
inherit: Umbenhower v. Labus, 85 0. 8 238, 57 M. L.
822 Taffirmingz Umbenhour v. Umbenhour, 12 0, C. C.
(N.8} 289, 31 O, C. D. 3171

A mutual sgreement, entered into in good faith
between compstent parties, to eontract the relation
of hushand and wiie, followed by cohabitation as
ayeh, conslitutes a vali@ marriage, eaven if the
agreemonl was not made in the presence of wit-
nesges: Umbenhower v, Labus, 88 O. 8. 238, 97 N, B.
822 [afiirming Umbenhour v. Umbenhour, 12 0. &, O,
(.8 289, 21 O. €. D, 3171 ’

Cohsabitation and acknowledgment of the mar-
riage relation by a mas and woman, but without
gtatulory marriage, do net, in Ohio, constifute a
valid marriags on which an indictment for bigamy
ean he founded: TPBates v, State, 9 0 C ¢ (M8
278, 19 0. C, D, 189 {reversing Siate v. Bates, 4
0. N, P. T8y B0z, 37 O. D. (N.P) 3017.

where Lhe wife is not a parly, she is not ren-
dered incompetent as a witness to prove- the mar-
riage contract by . C § 11485 T'mhbenhour v.
TImbenhour,. 12 0. £ €. (N.8) 288, 21 O, C. D, 317
raffirmed in Umhenhower v. Labus, 86 O. 8. 2381

Marriage can be proved by parcel: Lipen v.
fipen, 7 Dee, Rep, 141, 1 Bull. 164, ) .

if parties agrec to live together as husband and
wife, and follow that by present coliabitation, it
congbitutes @ common iaw marriage, even theugh
prior relations werd illicit: Dirion v. Brewcer, 20
O, App. 298, 151 . 1. 818,

In common law marriage words de praegenti nead
not he spokan by bath; the expresslon by one and
acquisscence by Lhe other ls suilicient. The ¢x-
pressicn “nOW we are man and wife" by the hus-
band construsd as a declaration of marriage and
hot as an opinidn of legal efiedt: HHoward v. Bank,
21 O. App. 14, 152 N. B 784, o

Common law marriage. Article by Robert Black of
the Cincinnati bar. 2 Cin. L. Rev.- 113,

gne. 11990, Divorce for aggression of hus-
band. When. a.divores.s granled because of the
hushand’s aggression, the court shall, if the wife
a0 desires, restore to her any name she had hefore
such marringe//apd _allow such alimony ouf of
her husband’s property as it deems reasopable,
having duc regard to properly whieh came to him
by marriage and the valve of his real and per-
sonal estate at ke time of the divoree. '

HISTORY . 5, § 5609; 91 v, 3483 D0 v, 30; 01 v
377, 871 8. & C. 5123 114 v, 820 (478), Bl 1-1-3%

Alimony, ChC. §11951,

Comparative legislation
Regtoration of malden name! .
L1l Qmith-Hurd Rev. Stat. 1833, ch. 40, §17.
Ind. Burng' Stat. 1523, § 3-1226.
Ey. Carroll's Stat. 19386, § 2122,
Mass, (ien. Laws 1932, ch. 208, §23.
Mich. Comp. Taws 1928, § 13787,
Wash. Hemington’s Comp. Stat. 1922, 5994,
W.Va, Code 1937, § 4721, o

TORM: Decree for divorce and alimony. Bates-

§ 1351F-13.
References to Page's Digest and Ohio Jurisprudence
Tffect and consequences of divoree; JEpeed Divoree
55685, &7, 08, 102, Dower §853; OJUR Crops
819, Curtesy §19, Divorce §063, Dower §111,
FProperty §13,
Permanent alimony: Bnesy Divorce §§91 et seq.,
110 et aeq.; OFUR Divorce §73 et seq.

;380,

ANNOTATIONS

See note, (10 § 11991, citing Pcollegrine v. Pelie.
zrino.

Tror the history of & (L §§ 11990 to 11952, see
Albert v. Albert, 7 O.iApp. 166, 28 O. Q. A, 83
99 (), ¢ D. 271; sce, also, Lape v, Lape, 62 Ball
198 [reversed, l.ape v, "Lape, 28 0O, €. A, 108, 3p
. C. . 84, which was afiirmed, Lape v. Lape, 03
0. 8. 1437; Ball v. lall, 47 O. App. 547, 192 N, Io. 364
40 O, L. R 407, : ’

A decrce of divoroe in 4 foreign siate does not
bar dower in knds lying in this siale: Mansfisld
v, Mclntyrs, 10 O. 27,

A divorce in another giate for i1 treatment and
two voars' habitnal drunkenness of the husband,
15 a Adivoree for Lhe aggression of the nnsband un-
der this section, although our statule reguires three
vears” drunlkenness: MeGill v. Deming, 44 O, 9. 045,
11 M, EL 118,

Iy a dlvoree proceeding, a wife who i3 not the

wpressor 15 sald to he a ward of the court: Tape

v. Lape, 89 0. 8. 143, 124 M. W, 51, & A. T. I:. 187
[affirming Lape v. Lape, 28 0. C. AL 108, 30 O C.Xn
54, which reversed Lape v. Lape, (2 Dull. 4321

1f a divorce is granted to ihe wife for the hus-
band's aggraszion, and she is ordered {0 convey to
him realty standing in her name for which he has
paid the purchase price, and alimony is awarded
to har, she can not, after aceepting alimony, at-
tzck such decree of eonveyance collaterally in =
suit in which she seseks partition of such realty:
Hanborn v. Sanborn, 106 0. 8. 641, 140 M. . 487,

Decree appropriating husbhand's realty to pay-
ment of alimony, entered in one county, may he-
maile lien on realty of defendant in another county!
Tteed v. Roed, 131 O. 8, 188, 167 N. . 684, _

If » eonveyance is made In chediencs to 4 decrce

of eourt, the inlentlon of the grantoer is imma-
terlal: ‘Clough v. Long, & O, App. 436, 28 0. C. A,

423, 30 0. C. D. 185, 63 Bull. 206 (B,

while the duty to allow alimony to the wife 1a
wmandatory under the provisiens of G, . &3 Tie0
and 11981, yet those scctiona regulre the trial court
to allow only such alimeny as Is reasonable and fo
malte the game payable in such manner as s eqgui-
table: McGinnis v. MeQinnis, 9 O. ADD. 51, 20
O, G AL 588,

When divorce iz granied for aggression of hus-
BLand, it is error to bar wife of dower: Kundert
v. Kundert, 24 0.App. 342, 166 N.JL 231,

_This section does not confer upon trini eourt
power to reguire wife to porchase husband’s proep-
érty, or to require her Yo convey her real estate
ts husband: Cueciardo v. Gueclarde, § OXuA 547,

wWhen 8 Qecree of divoroe is granted to 2 party
the decree itselt oparates to bar the parly for
whose aggression the divorce ls grunted of dnwer
in resl estate of the successful parly: Kehr V-
Fehr, 14 LL.AL 475,

Where a diverce is granted to ihe husband oV
the wite's nugression, the wife is entitied, a8 a
maltey of absolute vight, to money acoumulated 0Y
her before her marsisge and retained by hoT Hr
her individual bank account after marringe, apoen
the seitlement of property rights: Cullen V. Cuiled
17 OT.A. 603,

The trial court may take into consideraiion t_h@
probable future earnings of defendant in determin-
ing the smount of alimony: Burchard v. Burchard:
25 O.L.A. 380

A court deeresing divorce to wife and awarding
hushand zn interest in wife's real estate, axceedﬁs
its power in barring wife of dower in husballﬂh
property: Budai v, Budai, -38 O.app. 74 175 MM
524, 24 OLLR. B4,

capt

Trial court was unauthorized to modify Wlttll:;?l'
rights in property in wife’s name, where wite B
been granted divorce for hushand’s ;ngre,‘wlﬁﬁ'
Dieh! v. Dishl, 46 O.App. 188, 188 N.H. 310, 30 OJal

B
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DIVORCE AND ALIMONY

§11991

313 .
4-".-“—‘—‘—* a1
[n an zetion for divorce and alimony, testimony

carding the amount or value of property owned
‘;aé’t;w defendant previous to the time of the dal-
Yrce ig admissible for the purpose of gbtaining
Yo omplete picture of the married life of the par-
tied aitheugh ite exclusion may not congtitute prei-
lai{;jn,] arror, ps an allmony gward can be based
uni}' on the value of the real and personal estate
:-:g the defendant at the time of the divorce: Rahn
v. Rahn, 48 O.ADR. 17%, 1 0.0, 178, 182 N.JL. 758

o oan action for divoree, alimony and ecustedy
children, in which the court awards divorce
and alimony angd decrees custedy of a child to the
and awards & sum 0f money payabie in
jments for the support of the wife as well
s the child, there is an implied reservation of
jurigdictibﬁ in tne court to modify its decree, Dol
only for eustody of the child @uring minority, but
also Lo meodify the amount to he paid for its sup-
ports Heckert v. Heckert, 57 CG.ADD. 421, 11 Q.0
115, 14 ME.{2d) 428

In the absencs f = motiun to muke it more defi-
pite and sertain, & petition for divorce and atimony
will anthorize an order allowing alimony pepdente
lite where it alleges extrems eruelty on the part
of the nushand, specifying that he failad to resent
insutts offered to her by another in hig presence,
and ZTOBS neglecl of Guty, specifying failure to
provide her suitsble ciothing: Thomas v. Thomas,
o C G (1.8.) 368, 33 O, C. I 94.

tnder G. C. § 11994, money «duae for ~wages I8
property out of which alimony may be ailowed:
Howe v. Howe, 21 0, N. P, (I.8) 324, 2P 0. D,
(N.B.} 413

A woman, belleving her first husband desd, TE-
married. Aflter her second marriage ghe learned
that her first hushand was alive. She then, witheut
petting & divorce from her frst husband, sued for
givorge trem her seeand husband on the grounds
of cruelty and gross neglect of dauly, and asked
for alimony pendente lite duch sccond marriige
was nn ahspiule nullity; she is not, and never wis,
the wife of the defepdant, and so she is nol en-
titied to alimony pendente lite in an action against
him for divorce: Fultz v. Fultz, ¢ 0. N P {MN.8.)
§93, 21 O. D. (N.P) 159,

Ggo, 11991, Alimony in such cases. Such
slimony may be aliowed in Teal or porsonal prop-
exty, or both, or by deereeing to her saeh sum of
monsy, payable either in gross or jnstalments, a8
the eourt deems eguitable.

HISTORY ~—Rt, §. & 56993 01 v. 548 B0 v, 30; 5L v,
%, BT 8 & C. 51Z; 11t v 520 £47%). . L1305

{Lross-references {o related sections
Dower is barred by divoree, G.C, § ie502-1.
Foreign diveree, GhC. § 11975,
Injunction against husband to preveut disposing
of hiz property, G.C. § 11996

Comparative legislation
Alimeny:
Cal. Pesring’s Civil Code 1987, § tiad.
g, Comp. Gen, Laws 1927, § 4086 et sed
. Smith-Hurd Hev. Stat, 1933, ch. 40, §§ 186,
19 et 3o
Ind. Barns' Stut, 1583, §§ 3-1287, 3-1218.
Towa  Code 1931, §§ L0481, 10491,
Ky. Carrolls Stat. 1936, §§ 2121, 2122
La. Tart's Civil Code 1838, arts. 160, 230 et
set],
Mass. Gen. Laws 1932, ch. 208, § 34 ef seq,
Mich. Comp. Laws 1929, §8 12748 et sed., £2719
3 et seq.
Miss, Hemingway's Code 1827, § 1483,
Mo, Tev, Stat 1928, §§ 1u5h, 13568
NY. Oivil Prac. Act, § 1169 et sed.
N.Car. Code 1921, § 1660 ot seq. :
Fenna, "urdon’s Stat. 1936, title 23, § 46 et sed.
Teun. Williaimg' Ann. Code, § 8446
W.Va, Code 1957, § 4715

Termanent alimouy; JPSE Divorce §§91 ¢t seq.,
110 cof seq.; ©UR Divores 8373 et seq., 88 et
ge., 92 el seq., 127 ef seq. Dower 5% 113, 113,
Wills §188, .

ANNQTATIONS

Mature
When granted

- aprecment of partics
What may be decreed as alimony
Instaliments
Transfer to defeat alimony
Jurisdietion ’
Ids pendens
Defensges

16, Decree

1. Hffect of decree

woam s W

12, —T.en on really

135, —8upport of children
14, —Necessaries

16, —Collaicral altack

1§. Enicrcement of decrée
17, —Injunction

18, —Conlempt

19. Modification of decree
20, -—Coensent decreed

21, —QOther decrees——division of
property

29, ——2Daintenance

23, —--Division of property and

miintensnce
54, Timitations and dormancy
25. Satisfaclion
*26. Review

' Hee nntes, G § 11890, citing wahn v. Rahn and
Hleckert v. Heckerl.

1, Wature

For histoery of this section sce Balli v. Ball, 47
O.ADp. 54T, 102 NI, 364, 40 O, 407,

An action to seize property of & pnonresident In
divoree and alimony 1}1‘chedin'gs jg substantially
an action in rem; Benner V. Benner, 63 O. 8. 220,
E% I, . 569; Young ¥- Yourg, 16 O. App. 181, 2%
0. € A. 524 L[metion te cerlify recerd averruled,
Young v. Youngs, 16 O, "L, ®. 61, 63 Bull 1847

A proceeding for the aliowance of allmony is
statutery; and does not invoke equity power: De-
With v, Dewitt, 7 O. 5. 240, 66 N. B, 136; Marleau
¥, Marlesu, 95 O. S 162, 115 M. ML 464; West v.
West, 100 O. 5. 83, 124 N m. 388; Drurham v. Dur-
ham, 104 O 8, 7, 136 N . 280; Thiensen v, Moors
105 O, 8. 401, 137 N, H. 90§, 20 ©. Y. . 166 [aflivm-
ing in part and reversing in part, Thiessen V.
Moore, 14 O. App, 16G7. .

A divorced wite's claim, under & decree for ali-
moaony, is only that of & judzment ereditor against
which bhomestead exemption abtains: Coaper V.
Cooper, 24 0. 8. 482,

A decree for money for alimony is not & ddebt
within the constitutional provision which forhids
imprisonment for dept: Grate ox rel. Cook v. Cnok,
66 O, 9. 566, 64 M. 10 567, 58 T« R. A. 626, :

Alimony is said to be in the nature of a par-
tition of preperiy between husband and wife: ook
v. Clook, 66 O. & 568, 64 M, . 567, 58 To. Ji. A. B25.

A deerec tor alimony does not become dorinant
by failure fo issue execution within five years:
t.emert v, Temert, 72 Q. &, 364, 74 N. I 184, 106
Am, 8t 631; Peelte v. Filzpatrick, 74 O. 8,996, TR
HN.Om. BiO,

A money decrvee for alimony is not barred by
bankrupley: T.emert v. Lemert, 72 0. & 364, 74 M, ¥
194, 106 Am., Bt. 6ZL :

Alimeny is not due and pavahle a8 a debt, dam-
ager or penalty, bul s an award by the court upon
congiderations of eguity and public policy, and is
founded upon tha obligation which grows pgut of
the marriage relation that the husbang must sup-

00087
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port hizs wife, wwhich obligation continues after
legal separation witheut- her fault: Tickel v,
granger, $3 0. S, 101, $3 . 1, 527, 32 L. R, 4. (N.8)
Vi,

Alimoeny ean not, cilther before or after payment
thereof, he subjeclied to the payment of debis which
exiated prior fo the allowanee thereof: Tickel v
();‘rl;]a.nger. 22 O, 8, 101, 83 N. B, 537, 82 L. R. A. (N.S.)
270, .

A divorce and alimony case {8 not within the
staiute reguiring cases to be triad in order: M-
éllg_tchy v, MceClatchy, 19 O. ¢ €L 201, 10 0. C I3,

62.

Alimeony iz an allowance to a wife from the
satate of her hushband for her support, and Lpon
her remarriage itg payment becomes inconsistent
and incompatible with sccepted ideas regardéing
the institution of marriage: Baker v. Baker, 4
Q. App. 170, 821 O C, C. (WN.B) 530, 35 O. . D.
244, 60 Bull 25 (Bd.) [for opinion (ixing alimony
ih thig case, see Balker v. Baker, 2 O, App. 331
18 0. € G (N8 502, 2¢4 O, ¢ D. 8761, .

A decres Tor alimony is ddstinguished from an
ordinary judgment in that it is regulated by stat-
ate and ealls for sound discretion by the court in
fitting the juidgment as to the amount, time and
manner of payment to the facls of the case in hand:
Raler v, Baker, 4 (0. App. 170, 31 O. O C. {N.80)
£60, 25 O. C. D. 243, 60 Bull. 25 {md.y [for opinlon
fizing alimony in this case, sco Baker v. Raler, 2
0. App. 321, 18 O. C. C. (LB} 362, 24 0. €, D, 8761,

Alimony {a an allowance for the support of the
wife; Sager v. Sager, 5 O. App. 489, 26 0. G .
(M.8.) 532, 37T 0. C. D. 6%,

¥t property la econveyed to a wife in fee simpla
in payment of alimony, the hushband can not ré~
cover such property upen her death: Clough v.
Long, § 0. App. 430, 28 O. C. Al 423, 30 O, C. D.
185, 63 Bull, 205 (Bd.).

Calling an allowanece for the support of minar
children, “atimony,”’ in a motion for an order to
increase il does not c¢hange its nature: Monnhan
v, Momnahan, 14 O, App. 116,

In wife's action for alimony based on husband’'s
misconduct which caused separation, genaral de-

ninl raised direct issue of misconduet, il treat-

ment, neglect of duty, and exlremes crueity, as if
they had been specifieally pleaded; Picker W
Picker, 48 O.App. 82, 187 N.T. 749, 89 GIE. 20U,

In # suit for alimony cnly, alimony comprehends
an allowance for the purpose af maintenance and
menns of support during separalion and not a
division of property: Daily v. Dalily, 43 OLApPD. 83,
1 0.0. 121, 192 N.B. 287, 40 O.L.TRR, 585,

Where a general adjudication for alimony 1%
made it will be prosumed to be ragularly made
and will not be presumed 1o be void unless the
illegalily is made apparent from the record: Con-
verse v. Converse, 14 OT.A, 465,

Where @ivorce decres, pranting diveree to hus-
band tor wife's aggression, incorporates a prob-
erty settlament by the terms of which the husband
is [0 pay taxcs, assessments, and mortgage install-
mehis on property held in their joint names, such
payments de not constitute allmony: Trayior V.
TPraylor, 14 O.1.A. 536,

Whenaver money or property is set off to a wifa
or o hnsband beocauss of the aggression of the
other, the same is elassed as alimony: Resd .
Read, 20 O A, 181,

In = decvee for alimony proper, the jurisdiction
of the court which awards it is sald to be continu-
ous; and such decree ig said to be subject to modi-
dcalion, while if it is mere judgment for the pay-
ment of money, its rendition exhausts the powers
of the court which entered such decree: Tlenn v
Fenn, 23 O. C. C. (M.8) 205 31 O, B, 215,

It is sald that the obligaticn of a husband to
gupport his wife continues after Lhe divorce, and
this obligatien is ordinarily enforced by a decvee
for alimony: Daniels v. Daniels, 17 O. N P, (N5
605, 26 O, D, (NP 576,

PROCEDURE IN COMMON PLEAS COURT 314

Alimmeny iz nof property in lhe lLrroad s2nss ip
which the term is usad. I i properly set asids
for Lhe ‘specific purpose of supporting and majn.
taining the wife, It can not be applied toward the
payment of the debts of lhe wife which were in.
curred before the deerce for alimpny was entered;
and it is nmot an assei in eguity which may he
reached by her former erzditors: “Daniels v. Dan-
iels, 17 O. M. P. (M.5.) 805, 268 O, D. (MNP B575.

2, When granied

Alimony joay be decreed a wife -ag against g
higamist: Vanvalley v. Vanvalley, 19 O, & 53R,

An aclion for alimony may be maintained, al-
theugh- an  ex parte foreign divorce had been
granted: Woods v. Waddle, £4 O, S, 449, 8 N, B, 297,

Where & wife obtaing a divoree from her hus-
band in this stale withont a decree for allmony, he
heing perzonally served with .process, ghe can not
thereafter maintain a separate actien against him
for alimeny: Wsidmsaen v. Weidman, 57 O. 8. 101,
48 M. B. 506,

Whers the parfies are about forty years of nge,
in good health, have mo childrer, have lived to-
gether three years, and the wife hes property of
the value of two thousand three hundred dollars
and is in receipt of a salary of ninety-aight dol-
lars per month for ten moenths of the year, and
the hushani has no property and receives a salary
of one hundred dollars per month, & judgment re-
fusing the wife alimony, other than three hundred
dollars alreandy paid her asg temporary alimony and
fifty dollars to be paid ap an attornegy iee to her
counsel, wiil not he reverscd: MceCHinnis v, Me-
Ginnis, 9 O. App. 81, 3% Q. {. A. BRS.

When o divores is granted to the wife, the court
may award alimony, although there is no ‘claim
therefor; and it is not Necessary that the petitlon
aver, or the proof show, that the hushand bas prop-
erty: Powning v. Downing, 18 0. App. 228 [revers-
ing 24 O N 1 (N.5) 2411

In = divorece action, where the petition containg
a praver for general relief, the court may geltie
the rights of the parties respecting alimony: Ball
v. Ball, 47 O.App. 547, 142 FN.I0. 264, 40 O.L.R. 407,

Clonvt may sward alimony in diverce proceed-
ings allhough not prayed lor: Rorst v, Borst, 14
0., A. BES.

4 wife, living separate and apart Erom her
husband and not supperted Ly him, has 2 right
to bring an action for alimony, but such action
must be brought against the husband during his
lifetime: under nd circumstances can she bring
an. oviginal aciion for alimeny against the heirs
or the estate of her deceased husband: Hhert V.
Thert, 16 O.0.A, 545,

A delay of twenty-four years after a hushand
has secured a diverce in anothsr state, hefore ap-
nlying for alimouy, during all of which time the
hushund svas the owner of real estate gitvpated it
the rounty which mighl bhave Dhecn subjected {0
the payment of alimony and during which time
the wife has remarvied, makes a claim for ulimeny
stala, and the courts will not enforee it: Morgan
v Wakelin, 21 0. C. C. (N.8.) 08, a4 0. C. D. 487
[aflirmed, Morgan v. Wakelin, 72 O. 8, 6581,

The court will make an allowance to a wife out
of Lhe property of her hushand although the trial
conrt finds that she iz nol entitled to a divoret.
bui that the husbard is entitled to a divorce BY
resson of a gross neglect of duty, if the wife hes
comtribnted substantial services for a period of
ten vears and has borne five children: MeColgun
v, McColgan, 1% 0. N, P, (N.8) 204,

3. Agreement of partics

Under a prayer tor general rcliet the court may
sattle the rights of the parties a8 to alimeny an
carry out any agrecmont concerning the same f.re
court deems just: Julier v, Juller, 62 O. 3. 99, v
M. . B8, 78 Am, B BO7.

When, upon granting » divoree, a’ dectree fer
alimony, rendered by a court having jur:sdsctwn-

jn pursuance of a1
orders the wite
of dower in iand:
¢he wife fails to
as such valeaga!
N. & 681, 718 Am. H
The act of the
theat she will pe
gotsles their proy
will dismiss a S:
prought in vielati
ner prosecution of
husband, and abta
for which enforce
enjoined unless
under. guch corntr:
0. 8 510, 140 N, T4,
Where an ante
if husband and w:
as hushand and w
tereat in the prop
of the marringe,
speh gross neglect
granted a diverce
the antenuptial co
sonablis alimony:
209, 36 O. C. A, 4%
A judgment fir
wife and minor 1
alimony action in
the parties, Lhe
mpdify the same
in the income of
medified same bt
condition and ear

- may nol be furthe

facts: Blank v. B
N.I5.{2d} 808,

Where the oou
agreement a part
by the hushand b
be applied as a r
by the entry; Bor
_The most that
agresment i tha
weuld ke evident
bative forece, but
articias of scparal
the jvdgment aw:
i4 GI.A, 525
. When articles
the irial court in
he may confirm
the agreament ap
Borst v. Borst, 20
) The court may
ing -a divorne by
agreemenl. apPTo
parties ngreed s
deeree: Micholsor

A judgment fo
the wife, to wt
awarded, is not
parties, relieving
assuming the ou
M an orphan asy
the wife: ¥rick
G. ¢, 2oz

If a suit for
agreement hetwe
which the husba
o a trustee and
tharge the cour
attorney of the
eXDenses ineurred
the word “‘fees"
regarded as refe
a8 to fees, cnte
Irust and her ati
ruse and witho
DCL“B v. Roberts,
899 faffirmed, wi
O 8. 4271,

00088



-

} broad sense iy
opETty set asigg
‘rt1‘ng and maly
plied towargd th;
- which were iy
my was enteregd:
¢ which may ye
Daniels v, Dan-
D, (NP, 575,

ife as against

, 19 Q. 8. BB, s
+ maintained, ga).
voree - had- been
o449, 8 N, . 237,
& frem her hus.
¢ for alimony, he
HES, she can not
tienr against him
an, BT O B0 101,

oty vears of ags,
have lived ip-
hag properiy of
hundred dollarg
iinety-eight dol-
£ the year, and
receives a salary
.2 judgment re-
n three hundred
ary alimony and
orney fee to her
LeGinnis v, Me-
58,
e wife, the courg
ere i3 no claim
that the petition
1shand hus peop-
Anpp. 223 [revers-

petition containg
wurt may setfle
g alimony: Ball
1, 40 O.LLR. 407)
ivoran proceed-
arat v, Idorst, 14

apart from her
im, has a right
bt suwch actisn
pand during his
can she bring
yainst the heirs
shand: Ehert v.

affer a husband
state, helfores ap-
which time the
state situated in
en subjected to
ing whieh lime
aim for alimony
iree it: Morgan
34 O. C. D, 487
L, 5, 6561,

ce to a wite aut
though Lhe {rial
2 to @ divorce,
to a divores by
if the wife had
or a periog of
iren: MeColgay

r the court may
to alimeny and
g the same the
62 O. 8 90, 56

;, @ decree for
ng jurizdiction.

in pm-suzm

. anjoined

DIVORCE AND ALIMONY : 811991

ce of an agreement between the partics,
orders the Wwile to eXecufe a release of her right
§ @ower in lands of the husband, the decroe, if
thé wife falls to per-form the same, will operate
as such pelease: Juller v. Julier, 62 Q. B ot H06
N 661, T8 Am. St 697.

ghe acl of the wife in assaring the husband

et she will merfvrm & prior rcontract, which

¢heir property rights on separation, and
miss a suit for slimony whichk szhe has
n vislation of such contract, followed by
her_pmsc.(:ution of suech suit in the absence of her
husbaﬂd: and ohtaining a decree therein, is fraud,
for which enforcement ©of such judgment will he
uniess she restores property reccived
gnder. such conlract: MeEntire v. McRutire, 107
o, 8 510, 140 N. B. 328,

Where @1 sntenuptial contract provided that
if husbhand and wife should eease 10 itve togeiher
as husband and wife she should not have any in-
terest in the property owned by him at ihe time
af the marriage, wud the husbhand was guilty of
such gross negiect which resuited in the wife belng
granted & divorce frpm him she is net barred by
the antenuptial contract from heing awarded rea-
sepable alimony: Fennedy v, Keanedy, 11 O. App.
z0g, 30 O. C. A. 407,

A judgment for alimony for the supperi af the
wife and minor ehild entered in & divoree and
alimony action in aceordance with agreement of
\he parties, the court retaining  jurisdiction to
modify the same only in the ovent of redaction
i the incomo OF the huaband, and having once
medifled same “hechusc of the changed Bnancial
sondition and earning capacity” of the hushand,
may nol he [urther modified on the same state of
faots: Blank v, Blanlk, 5§ G.APD. 388, 9 OO0, 96, &
N.EL(23) 868 .

Where the court did not make a spparation
pgreement a part of its judgment, a payrment made
py the husband hefore the entry is made can nol
pe appiied as a payment of 1he alimony decreed
Ly the entry: Borsk v. Borst, 14 O.I.A. 625,

The ost thal can be said for a separation
agreement {s that under propor proceedings it
would be evidentizl and probably of great proe-
bative [oree, hut the merve existence alone of the
articles of separation can not sot aside or rmodify
the judgment awarding alimony: Borst v. Borst,
14 OL.A, 526, :

When articles of separation are presented  £0
the trial gburt in a divorce or alimony proceeding
he may confirm the agresment of the pdrties if
the agreement appears to be just and reasonahbler
Borst v, Borst, 28 0.L.A. 184,

The court may correct its journal eniry grant-
ing a divoree by inctuding therein a separation
agreement approved by the court and whien the
parties agroed should be - made a part of the
decree: MNicholson v, Micholson, 2¢ O.L.A, 66L

A judgment for a monthly sum as alimony 1o
the <wife, to whose cuslody a child hasg heen
awarded, 1s not affected by an agrecment of the
partips, relieving the husband ot the alimony, he
assuming the custedy of the ehild, whick he put
in an orphan asylum, whence It was reclaimed by
the wifer Fricke v. ¥Fricke, 18 O, &, O 433, 18
0, ¢ D, 208,

if a sunit for alimeny is compromised by an
agreement between the husband and the wife Ly
which the husband is te econvey certain property
to @ -trustes and the trusiee iz to “pay and dis-
charge the courl costs and the fees due to the
attorney of the wife for services rendered and
expenses ineurrad by him” in an aclion for alimony,
the word “fees” in a trust. instrument will not he
regarded ag referring in any way 1o an agreement
as to feey, entered into betwesn the castul que
trust and her attorney prior te the creaticn of the
{rust awd without the knowiedge of the grantor:
Dolle v. Reberts, 14 O ¢ C (NL8) 337, 23 0. C 1.
397 [affirmed, without opinion, Dolle v. Robertg, 90
0, 8. 42771, .

gattles
will dism
prought 1

Tar an aclion for breach of a gnaranty alleged
to be contained in a conlract for alimony, see€
Trackenberg v. Hackenberg, 17 Q. ¢, ¢ (3.8.) 466,
32 O, C, 1, 223 [allirmed, without opinicn, Hacken-
perg v, Hackenberg, §8 O. 8. 5671,

It is no defense to a prosecution under G. C.
§ 130048 that tfhe aceused entered into a contract
with his wife after she had obtained a divorce and
the castody of the minor chiildren, tor his miscone
duei by which she agreed to furnish the children
with pruper support; and that atter she bhecame
unable to support fhem, the accuserd offered to sup-
pert them if she would surrender the custedy of
such ehil@ren to him, which she refused to do:
Moore v. State, 18 0. €. G (N.8) 182, 24 Q. C. D, 487,

Tn an azelion to terminate an sliowance of ali-
mony it is error for & court to refuse to allow
evidence tending to show that the allowance namned
in ‘the decree was fixed by agreement, and that
this was brought te the knowiedge of the ecogrt
at the time the decres was pranted: Marklein v.
Marllein, 2% O. C. A 233, 36 0. C. . 520,

Parties in eages of divoree, separation and ali-
mony may bpegotiate and contract as to.a division

_of their property, and the validity and fairness of

such contracts are megsured by the same standards
as other contracts; Andress v. Andress, 7T 0. N .
288, § 0, D. (BNPD 559.

Agreement as to alimony iz not unlawful, but
shonld he submitted to the ecourt, and ig not hind-
ing it it dissents, It is the court's duty Lo scrntinize
it and see that the wite is not imposed upon. But
the wife may abide by the contract instead of the
court's atiowance, if she ¢hooses: Brown v, Brown,

0. M. P 605, 5 0. D, (NP 368

. Where a decree for alimony is an adeption- of
an agreetgent belween the  parties, it is not the

judgment of the court haged upon evidence, but’

it is simply the agresment of the parties carried
into Lhe decree; it is final and may not be modified
by the court thereafter: Sargent v. Sargent, 8 O.
N. P. 243, 31 O. D, (1.1, 218

Where the evidence shows that the wife was
not deceived as to the value of her hushand’s estate,
a settlement made, in an actlon for divorce, will
not be set aside after his death: Siurdevant v,
aturdevant, 11 O. N P, (N2 412, 84 . B, (BL2) T

An agrepment whereby the kushand was te Day
fwo thousand dollars in fnll of alirmony and with-
held evidenca of adultery charged by him in a
crogg-petition being affirmed by Lhe wife after she
became sole, by diverce, and payment having been
made, is binding and payment of parlt under o de-
cres for a weekly amount is a valid consideration
for reducillg (he amount, ancé plaintilf can nrot im-
peach the decres as fraudulent in suppressing evi-
dgence: Neely v, Neely, 9 Dec. Hep. 20F, 11 Buli. 191

Tar modification of consent decree, see 2{l, herein,

4, What may be decreed as alirzony

Real property may be decreed a wife ag alimony
in fee: Broadwell v, Broadwell, 21 O, 8. G657,

A growing erop, the annual result of agricul-
tural labor, s0wn by a hushand on bis land pending
a suil for divorce and alimony, broughl by his
wife, passes by a decrec which gives the land {o
the wilfe ag alimony, although such crop is mot in
terms described or referred to in the decree: Hor
ron v. Herron, 47 O. 8. 544, 3% N. 1. 420, 21 Am, St
864, 9 1. R. A, 68T,

An estale in remainder in real prid personal
projrerty, which remainder is vested as to inlarest,
though contingent as to amount, may bhe decreed
te the wife as alimony: Min¥Young v, MinTYoung, 47
0. 5. 501, 25 M. B, 163,

Where a decres for divoree is granted to a wile
op aceount of the aggression of her hushand, an
allewanee of alhnony may be based on fuinve per-
sonal earnings or wages of the hugband., In - such
a case the court is not necessarily limited Lo a con-
sideration of property in possession of the nushand
at time of decree: Lape v. Lape, 9# O 8. 143, 124

gON8I

G i




§11991

giteddd

N, . 51, 6 A 1. R. 187 [affirming Lape v. 1aps, 28
o, C. A, 108, 30 O. ¢ D, 94, which reversed Lape V-
Tape, 62 Tull 3981, )

Tt is not prejudic:iﬂ,l error for the trigl court in
an action for divorce and atimony to refuse 10
allow evidence plfered DY thao plaintiff that the
defendant, by Teason of hig habits, ig likely to
dissipale the remainder of hig property: Hahn V.
Rahn, 18 O.ADD. 179, 1 0.0, 173, 192 IN.EL 793,

fn an action for divoree and alimony, testimony
rogarding the amount or value of property owned
hy the dofendant previous to the time of the
divorce, i3 admissible for the purpose of phtaining
a complete pigture of the married life of the
parties, although its exelugion may not constitute
prcjudiciu.l errol, A% aAn alimony award can bhe

based only 0D the value of the real and pergonal ’

estate of the defendunt at the time of the givoree!
Rakn v. Rabmn, 48 O.App. 179, 1 0.0, 173, 195 I
198,

The right of & divorced wife to alimony does
pot constitute her 2 creditor of the ipsured hua-
pand and, the henreficiaries of the insarance policy
not Deing "depentlenl.s" of the ingured or persons
oxprassty Lo pe proiected by GG § 9ahd, the axward
of Lhe propert¥ in the INSUTANGE policy as alimmony
ig nol in conflict with Lhat section: Foulks ¥.
Foulks, 11 0.ADD. 251, & 0.0, 207, 197 N.E. BOL

1t is not pecessary as & prcrequisite to awsarding
alimony to & wite that the econrt find that the
husband has property, raal or personal, where
there is any gourec trom which future instaliments
may he paid: tellegrino v. Peliegring, T 0. 106
(AR -

An award of pormunent aiimony congisting of
an equity in real estate worth aboit twenty-five
hundroed dollars was held not an axeessive amnount:
Paigh v. Raish, 13 QA 62

Where a wife is granted @ divorce it is the
ymandatory duty of the court to allow alimony,
pul the amount of it is within the judicial disers-
tion of the trial court; the fact thal the husband
ig out of employment, and ull other facts in the
eage, inctuding the souree from which real estate
ecame, should he considered in fiking alimony:
Stuart V. giuaart, 15 Q.E, A, 535,

Alimony, where granied to & wife on the aggras-
slon ot her wushand, may include boll an allow-
ance for maintenanes, w hich musk he pad, slthough
the hushand nngsesses in eatnte, and alse 2 share
of the cutate wherp ong hag heet accummlated bY
their joint cfforts during their married iife: Mad-
don v. Madden, 5 O, 8. B (MLED 508, 18 O. . (M.E)
167 ireversed, Madden V. Madden, 11 O- ooQ (NSD
238, 21 O, O 1. 30, wlhich was afirmed, Madden V.
Madden, 82 G, 5. haB; for opinion oD moticn in
common pieas court, see NMadden V. Madden, 18
0. I (N2) 161, 4 O. T B 5707,

It a hushand has no astate in possession, bt
ne has a vested remainder, the conrt may malke al
allowance to the wife based on the present value
of auch romnainder; anl such allowanee Ay e
made & lien upon the nushand’s inierest in stich
realty: McCoigan ¢. MeColgan, 19 0. N. P (N8
254,

In maling an alinwanece to ihe wife in cast of
divorce, the pernonal property may he divided in
gross. the househoid goods pheing awarderd fo the
wife nod the farming jmplements €o {he hushand:
ellclzgan v. MeColgan, 19 0. M. PO(H.BD 254,

Under (£ g 1inot, alimony Ray he decresd Lo
pe payvable cither in gross o ip installmenls ont ot
mon ey derived [rom the business, irade or ooruna-
tion of tha former husband: Howe V. Tiowe, 21
. N, T (N8 324, 29 O. . (.17 4138,

in n proceeding for alimony 2 pank may. be £n-
{oincd from paying a depneit o @ nonresidnnt huas-
band, who is served only ny puklication; and it
may be nrdered Lo pay such deposit Lo the wile, as
alimony. gueh payment is a defense in an action
against the panl by the hushand: Penninglon V.
RBani, %43 U & 265, 61 L. Tad. 418, 37 8. Ct 282,
I, R, A 191TF, 1155 [aficming Trenanington V. Ranl,
82 O. 8 ATL
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5.} Installments

When alimony iz deersed in installments, exXeou-
tion may Le nad for the instaliments as they be-
gome due: Piatt v. Piatt, B 0. a7; see, also, Erocn
¢. Breen, 14 O N, B (.8 215, 31 O. D (M.2) 612,

Tinal ailmony may be An (he shape of ap an-
nuily or 13eriadiﬂa.1 instaliments, amnd with or with-
oul @ sum n gross sizo:  Piatt v Piatt, 9 0. 8L

myen if a decret for alimony only payable in
installments doeg nob 1imit such payment to the
duration -of coverture, the taw so limits it; and
installments which fall due afler the aeath of the
hushand c&n nat be veesovered: Loclkwnod V. Wruam,
24 O. 5. 1; Grafl v. Graff, 99 O, 8. 488, 125 W. I 7%,
16 0. L. R. 518 {reversing Graff v. Graff, & C. App.
260, 27 0. C. A 145, 29 O. G 2 BO4]-

A deeree for alimeny, payalle in installments, in
a suit for alimony aione jn one stais, will Tot
support an aetion ag on & final judgment for A fxed
sum n another stalel Gilbert V. tilheri, 83 0. 8.
245, 94 W. T 431, 35 L. . A (M.B) B2L

1t a married wompn has obtained a decree for
a.limm;y-payabie in ingtallments in a court of Chio,
anil subsequantly her husband hrings suit for di-
vorer In South Tialcota, shs may pppear in court
and contest guen suit swithout submitting to 35151
ecourt for its comsideration the order and decree of
the Ohio courl awarding Lemporary alimony; and
if ghe did nat do so she may subaequently recover
in action in Ohio, the amonnt of the unpaid install-
mnents under the sriginal decree of the Ohio conrk
with interast: (tilbert V. GHlbert, 90 Q. g 417; 108
. m. 1121 ) )

4 docres for albmony fmay provide that it be
made in weekly payments of gpecified sums: T.ape
v. Lape, #9 0. @ 143, 124 N @, 1, 6 A I 7, 187
Jafirmibeg Lape v. Lape, sg 0. OL A 108, 506 Q. ¢,
54, which roversed Laps V. Lape, 62 Rull. 8981

Whera, upoern Lhe granting of @ divoree to the
wite for agpressions nf the hughand, thersé g an
aguitable division of the hushand's real and pPer-
sonal estale made and the poriion yetainad by the
nusband 18 ordered to be “held and awned by hims
frec and clear from the inehonte dower patate”
at Lhe wite anid the wife is further awarded, o9
alimony, ong hundred doilars per month, pa,yments
tg continue SO 1png ag she remaings anmarried, in
the ahsenee of pontract or statuntory provisien to
the conlbrary, guch ecreo with reshect 10 Ihe in-
gtallmernt alitnony payments will he held not 1o
ambhrace perinds peyvond the gealth of the wusband:
gnonifer V- apounffer, 133 0.8 617, ¥ 00 14,
N 24y 621

An order for alimony payable in 311sm11m(-=.nt_5.
over which the court reserves the right of modl-

fication, wiil not support an action for 2 mondey

judgment, the remedy heing & modification of the
arder by reducing it T0 one for the payment of &
jump sum: Meister V. Dray, 20 O ADD- ogd, 151 P .
786,

Wwhere o wife “having previousty obtaiaed 20
alimony decroe only, payalble in inst._a]lmcnl.b,
a lwmp

prings sult o the saimne court to obtiain
sum dudgment, sorvice DY publicamon nupan h_BT
nonresident hushand will not give the oouri juriss
dietion to granl & peraon:ﬂ judginent agringt suc
defendant: Wwhitalker V. whitaker, 59 (3. ADP- '
6 0.0, 316, 2 .82 BBT.

Where Lhere in u continuing order to pn¥ all-
mony in muonthly instaliments with tlie raservatlon
in the court of Lhe right to rednee the sub gpetl”
fied in the gyant the court be convinced ihat the
Hefondant no louger is able Lo mect the glipuinted
muonthly inatallinents, the court retaing -
ing jurigdiction not to modify Lur to eplers
contracts carried jnto and made & part of
nal decree, in which decree it is sraered U
Lthe respective pariies periorm i manner and b
ag hy the Lerms of their contract they apre
perform. A provision in the final decres that judg-
ment be entered for the monihly instaiiments o
which pxecution iz awarded is simply an alternd”
tive and an additional vemedy provided the plain-
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i . DIVORCE AND ALIMONY

4ff and mnot an exclusive Temedy: Fallerton v.
sullerton, 14 CJea, 472

Where & wite oblains a decree for divoree, with

s order that the huosband pay to her alimony in
a stipn]él‘tﬂd sum per month uniil the gross amount
gllowed has been paid, the judgment for alimony
can not be defeuled or n commitment io fail for
failure to pay avoided by the subseguent marriage
of Lhe defendant to ancther woman, angd the setling
up BY him of the claim that ail his meager salary
js regnired to support his new family: Hoffman
v. Tefman, g 0. (L ¢ (N.8) 550, 18 0. €. D. 658

An action may be brought on a foreign decree
which awards alimony payable in installments, if
execiition has subscguently been awarded therefor
by gueh foreign couri: Woodward v. Woodward,
16 0. ADE- i3 [motion Lo ecertify record overruled,
wooedward V. Woodward, 20 O, L. R, 2191,

g. Transfer to defeat alimony

An injunction may be granted pending (he trial
of an action for dlverce and alimeny io prevent
alienation of certain real estate of Lhe husband
charged with certain vguities in favor of ths wite:
Tolerton V. wWilliard, g0 . 8 679.

property conveyed awey by defendant to de-
feat any future alipwance of atimony, and prop-
erty conveyed away in tropst to satdsty alimony,
if apy shall be allowed, may be described in the
petition and relief given. 1t ig not a misjoinder
to ask enforcement of the trust in a divorce and
alimony case, for, by G, C. §§ 11992 and 11985, any
interest of the defendant in property may he set
up. ¥t the properly is desecribed, injunetion is not
peceazary, for the Suil i a lis pendens: Fletcher
v. Fleteher, 15 Q. C. C, 71, 7 . ¢ D. 605.

wWhere a wife deeded property to her husband

for a consideration of one dollar, and he scils it -

for half itz value jn anticipation of an alimeny
enil, her fdower at present value and algo allmony
to the extent of the deficiency  will: be charged
againsl the purchasgers. They are chargeakble with
aotice: Tate v, Tate, 1% O. €, o83, 10 O, O D,
321, )

A mortgage given by a hughand to secure a pre-
tended indebtedness, hut, in tact, without o©on-
gideration  and for the sole purpose ol defeating
alimony, will be set aside sgainst her olaim {here-
for, where no rights of innocence of third parties
intervene: Chittenden v. Chittenden, 22 Q. €. C.
498, 12 O. €. D. 526, )

A wife may maintain an action against persong
whe congplee wilh her husband to defrauwd her of
her dower in an equilabie estate, although she had
not recovercd & judgment for alimouny. at the time
of such fraudulent coenveyance! Tadings v. Whit-
acre, 1 O. App. 223, 10 O C. G (N.8.) 236, 24 O
£, 0. 427, .

If a restraining order has igsued in a proceeding
for ulimony, enjoining the detfendant from Gispos
ing of certain really or from encumbering it, it ig
a viglatioh of .such restraining order for him to
confess judgment in an action . brought against
him by ope to whom he is indebted: Loan & Buiid-
ing Co. v. Conerete Co, 6 0. App. 4%, 28 O. C A
389, 36 O. C. 1n 226,

A decree fov alimony in a divorce case, transe
ferring property of the husband fo the wife, is
operative as agalnst Lhe defendanti, and those who
participate with wim in = fraudulant Cconveyanoes
after the filing of Lhe petition buf wefare actual
service of summons, akd against their grantess with
constructive notice and not for value, after such
frauduient conveyance has been pet aside by 4
eouzt of eqguity: MHamilten v, Rudy, 4 0. M. 2. (N.8.}
427, 17 0. D. (M. 179

|
7. Jurisdiction |

A divorce, alimony and cusltody of a child hav-
ing been decreed (o a womarl, her removal froin
the siale and subseguent marriage, pending an
appeal to the district court as o glimony,” wiil
hot deprive the latter eourt of power to decree
alimaeny: King v. King, 38 0. & 370,

A court has jurisdiction to make allowance of
alimeny against a nonresident defendant if the
property is within the jurisdiction of the couri:
Benner v, Benmner, 63 O, 5. 220, 63 N. BE. 569 [fel-
lowed, Trangit Co. v. Beeman, 81 O, 5. 509; Penning-
ton ¥ Lianl, 92 0. 8. 517, which afirmed, without
opinion, court of appeals, which alfirmed, Penning-
ton v, DBanl, 11 O, K. I, (.8 §z0, 22 Q. D. (..
32, and was afiirmed, Peanington v. Banlk, 243 U. 3.
2§9]; Young v. Young, 10 0. App. 351, 3% 0. C. A.
524 [motion Lo certify record overruled, Young
v. Young, 16 O I. H. 61, §3 Buli. 1841; Penningtun
v. Bank, 11 0. N. 12 (M.5.) 620, 22 Q. D, (NP} 32
jaffirmed by court of appeauls, which was affirmed,
without opiaion, Penpington v. Tank, 92 Q. 8. §iT,
which was afirmed, Pennington v, Bank, 243 . 5.
2683,

If a suit for alimony i3 appealed from the
court of commen pleas to the court of appeals, and
no obiection to the right of the appellant to ap-
paal such case is made until after a final decree
is rendered, apd z moetien for a new irial is over-
ruled, the defeated party can not bhe heard on &
motinn to dismiss such appeal, even though he
contends thuzt the court of appeals hag no juris-
diction in the alimeny under Art. IV, §f of the
constitution of Ohin: Cadwell v. Cadwell, 93 O. 8.
23, 112 N. B, 148 raffirming Cadwell v. Cadwell, 17
0. 0. C. {(N.8.) b28, 35 O. C. D. B3],

A judgment which a aourt has jurisdiction to
render presurnes a finding by the court of all things
necessary and guflicient to gupport such judgient,
in the sbsence of a record to the eontrary: Bly
v. Smith, %4 0. & 110, 113 N. B. G59.

he jurisdiction of a court in an action of
divoree, alimamy and the custody of minor children,
when, once regularly attached, ‘is a continuing
inrisdiction over the gubject malter and the par-
ties: . Addams v, State, X rel, 164 O. 85 478 135
L I8 G647

Where n decrec allowing alimony was appealed

to the cireuit.court and a decree in the latter court

was remanded for execution, its jurisdiction ig not
continuing, but a later application on Iew facts
to modify the decree rmust be in the common pleas

and pot in the circuit court: Meissner v. delssner,

11 0, 0. ¢ 1, B O C D 305

A decroe for alimony in a lump sum ig subject to
the gontrol of the court; and it may e modified
in view:of changed conditivng, even after the

e cal wlileh: such decrese was rendered:; Sager.

v, Sagoer, 5 O. App. 488, 26 0. ¢ Q. (N8 622, 27
. ¢ D, 855
If & court has jurisdiction to commit for con-

tempt, for refusing to comply with & doecrees which .

orders thas paymoeut of alimony in gross, and it is
clatmed that error infervenes, habeas corpus will
not lie as & means of reviewing such decree. If
snch decree can be reversed, this must be done
by proceedings in error: In ve Whaallon, § O. App.
20, 26 ©O. C. O (N.B.) 107

While as o gencral rule the jurisdietion of a
court in alimony preocesdings is a continuing juris-
diction, it dees.not neeeasarily follow that every
decree in alimony may he open to change or modi-
fcation, and that the court may not by ils decree,
or the parties by their agrewment, when lhe same
has been judicially sanectioned by & decree of the
court, completely foreciose any rvight to a future
revision or change thereof: Clough v, Long, 8
0. App. 420, 38 O. C. A, 423, 30 O. C. 0. 185, 63
Guil. 208 {i@d.). -

When a gross sun is allowed as and for alimony,
and full payment thercol has heen made, such
allgwance is generaily recognized as z final ad-
sudication of the righls of the parties, and the
court's jurisdietion is at an end: Clough v, Long,
% O, App. 420, 28 O. ¢ AL 423, g0 O. ¢, Iy, 185, 63
Bnll, 306 (I8d.).

Real estale decrced in Tee simpie as an allow-
ance in gross for alimony is final in so far az 1t
relates (o such properiy, and the court has no
jurisdiction €o modify or change such a decree at

I3
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4 subsequent term: Clough v. Long, 8 Q. App. 420,
28 Q. 0. AL 423, 30 0. € DL 185, 63 Bull 205 (Bd).

A deeree for alimony is a decree in personaln
and can not be based upon consiructive service:
Stephensen v, Stephenson, 54 O.App, 235, 6 0.0
BAD, 6 MNUG.(2d) 1004,

‘When, in a wife's action feor divoree, it is im-
posgible to have personal service on the husbhand,
her right to alimony continues until adjudicated
notwithstanding the fact that the parties are no
longer man and wite: Stephenson v. Stephenson,
B4 O.App. 230, 6 Q0. 55D, & N.E.(2d4) 1005,

‘When the wife itled her saction for divorce, it
wag impossible to have persosnal service on the
hushand as he could not be found, and construc-
tive service under the statute had to be resorted
to In said acticn, it was legally impossible to ob-
tain a decree in her favor for alimony: Stephenson
¥. Stephenson, B4 GlAdpp, 230, 6-0.0. 55%, & NI (2d4)
1405,

The appointwent of a guardian for a husbhand
after the randition of an alimony award greating a

YMen on all hiz property, does not transfer juvisdio~

tion over the husbanrd's property io the wprobate
court o as toy preveni o gale on execution hy order
of the common pleas ceurt: Zinn v, Zinn, 17 OL.A.
508. .

The fact that there was no prayer for alimony
does not deprive  the trisl court of making an
award; alimony is an incident in a divorce action:
Dorst v, Borst, 26 OL.A. 184,

Ilaintiff, having been deecresd a divoerce, can
not thereafter by supplemental petition make da-~
fendant's employer a party and seek to enjoin
him from making pavments of salary to the G-

fendant hushand: Rohertzon v, Robertson, 23

O.L.A, 26,

If a court of competent jurisdiction renders a
deeree for allmony which iz payakle in installments,
an action to reecover for overdue installments may

be brought in another state, in which the defend-

ant can be served personally; and the faet that
the court which rendered such decres for alimony
hayg power to modify such deecrce in the fulure
loes not prevent recovery for such imstallments:
Lawton v, VanBenschoten, 27 Q. Q, 13, 79,

Alimony ean not be granted upon scrvice by
publication where defendant is a nonresident of
this state, snlthough he has property within the
ptate: Massey v, Stimmel, 16 O, O, . 438, § O, .
D. 387,

A judgment for alirmmony in another state having
Jurisdiclien of the subject matter, may be sued
on in this state, and a proceeding in atiachment to
enforce the collection of the judgment sustalned:
Waterhouse v. Waterhouse, 6 O, M. P, 108, &8 0. D,
(N.P.) 73. : '

A eonurt which ig exercising jurisdietion in Jdi-
vorce and alimony has no general equitable juris-
dietion; and its powers are only those which are
conferred upon it hy statute: Stewart v, Stewarl,
20 0. NP (N8 273, 28 Q. D. {N.P.) 173 {afirmed,
Black v. Stewart, 28 O, C. A. 483%; for former opin-
fon in same case, see Stewart v, Stewart, 20 O, N,
P. {N.B.) 184). :

If a {deeres for alimony, pavablis at eortain in-
tervals for plaintif’s support, includes an allow-
ance of atlorney fees In a speeifed amonunt, an
action may be brought in 4 sister stiate to recover
on such deerce for the amount of the altorney
fees, allthough ne recovery could bhe had for over-
due instalments of alimony: Weis v, Weis, 20 O.
N. P (NS 593, 20 O. B (NP 7L,

8. Lis pendens

The ductrine of lis pendens has appropriate and
special application in an acticn for divorce and
alimony, especially where the property directly
invoived and olaimed ig apecifically described in
the pleadings: Cook v. Mezer, 108 0, 8, 30, 140 N, It
690 [approving and following Tolerton v. Wiltiard,
20 O B BTRT,

A petition for alimony describing the land and
agking a lien on it, is lis pendens, preventing Lhirg
persong acquiring hostile interests: John v John,
12 0. C €. 228, 5 (n € D. 535,

Ir a restralning order is issuzed In a proceeding
for alimoeny enjoining thé defendant from dispos-
ing of certailn realty or fncumbering it, ths pro-
ceeding for alimony becomes lis pendens, and a
subsequent decree for alimoeny which is made a
lien upon such realty, dates from such restraining
order, anid it has priority over a judgment which
becomss a lien on such realty aftér such restraln.
ing order and before the rendition of such decree:
Lioan & Building Co. v. Concrste Co., § O, App.
43, 28 O. €. A, 3985, 30 O. ¢ D. Z&4.

A suil for divoerce and alimony restraining the
transfer of property, which . was dismisssd, but
at a iater term, upon motion for rehearing, filed
at the same term, reheard, and indgment praved
for granted, wasg lis pendsns from time of Jdis-
missal fo filing of motion for rehearing: Green
v. Green, § O. €. O, (N.8.) 441, 13 O, C, b, 323,

9, Defenses

A decree for divorce, obtained by the husbhband
in ancther state, in which there was no jurisdie-
tion of the porson of the wife exeopt by eonstruc-
tive service, iz no defense to a petition by the wiie
for alimony: Cox v. Cox, 19 0. 8 502

A divoree granted in another state without per-
sonal jurisdiction of tha wifs, who was a citizen
of thiz state and served by publication, can not
affect her rights in his propervty here: Doearr v,
Horaythe, 50 O, 8. 726, 35 N, I, 1088, 40 Am, St 703,

Judgment, for wile in alimony action was held
to bar husband’'s snbsequent action for divores
basged on extreme cruelty and neglect of duty com-
mitted befors decizsion of alimony case: FPicker v.
Pieker, 46 O App. 82, 187 N.E. 749, 39 O.L.R. 268.

Whera the wife obtains a deevce of Qivoree in
un action based upon constructive serviee such
dacree does not bar har right to have the question
of alimony litigatad in a subseguent actiomn:
Stephenson v, Stephenson, 54 (LApp. 239, 8 GO,
659, 6 N.E.(2d}y 1005, . '

A defendant in divorce and alimony suit, who
iz ordered to deliver, on a fixed day, ceriain per-
sonal property awarded as alimony, is no{ in con-
tempt of ecourt for failure to comply {herewith
where the property was seized on execution the
day following that fixed for delivery: Studebaker
v. 8tudebaker, 19 0O.L.A, 1.

In a proceeding in contempl for fafllure fo PRY
ailmony as decreed, the burden of shewing in-
alility to pay is on the defendant: In re Whallen,
6 0. App. 80, 26 O. T . (N.&) 167,

10. Decree

The court may, in decrecing the wife alimony,
talte into consideration property acquired by the
hushand by inheritance sinee the date of an oX
parte forelgn divorce: Cox v. Cox, 20 0, 8. 430 [for
an earlier opinion, see Cox v. Cox, 19 O. 8. 6081

Interest wiil nol be aliowed on arrcars of alf-
mony if the wife has vielaled the order of the court
and taken the child in disobedicnee of the order
of the court, and her husband has not known _Of
the place to whiech she has gone: bui inlerest W{H
ba allowed only from the antry of the decree iD
the supreme court: Jdames v, Tower, 87 O. 8 162,
102 N, H. 1125

In fixing alimony, In cases where there are 10
children and the probabilities are that the Jlives
of the parties will diverge, the preferable form of
permanent alimony is a lump sum, having in mind
the fact that the wife can nol be divesled of bef
incheate right of dower in Lhe Teal estate cwned
by her hushand during the coverture:; Ralker Ve
Baker, 2 O. App. 321, 18§ 0. . . (WN.8) 302, 24
0. . D. 376 [for later deorce modifying decree 10T
alimony, see Baker v. Daker, 4 0, App, 170, 2F
0. C, € (.8 6906, 20 Q. ©, D. 243, G0 Thsll. 25 (md.nl.

A deeree for alimony is distinguished from &n
ordinary judgmeni in that it is regulated by stab-
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§ 11991

a catls for scund diseretlon by the court in

‘fteilf'; Lvhe judgment as i¢ the amount, time and
htinner of payment Lo the tacts of the ¢ase In
mitt: Baker v, Daker, 4 O. App. 110, 21 0. C C.
N.5) 590, 26 O C. 1>, 243, 60 Bull 26 (Bd.) ffor
‘(,,s'nion fixing alimeny in this case, sce Baker v.
taker, 2 0. App, 221, 18 0. €. C. (N.§) 303 24
o. 0. D. 376).

The court may determine evelry interest det‘en}d—
nt had in any property, or that o_[ o_ther parties
E \he sult who elaim an interest inm I, and take
w jnte  account in the saitowance of alimony:
M etener v. Flolcher, 16 O, C. C. 27, § O. C. D. 271,

amxpectancy,” as appli_c.d_ o property w'hich iy
be considered in determining a husband's ability
to pay alimony, does nok lz'mlurle the mere posn
gipility of ancession by_mher'lt:s_nce from his hvn}g
parents; Davig v. Davis, 12 O. C. €. (MN.8.) 29, 21
o, ¢ D. 136

The eatrning eapacity of a married woinan will
he congidered in determining the proper amount of
alizony, egpecially if the husbzm(z is a man of
amall means; Carr v, Carr, 18 0, C, €, (N.8.) 184
52 0. C. D. G3h

11, Effect of decree

Dower is barred by divorce, G.C. §10563-1

A judgment in & suit for alimony alone does not
divest a wife of her dower rights: State ox rek.
offman v, Markey, 17 GI.A. 444

Bomestead rights of wife remain until divoree,
put no longer: Dittey w. MmWilifritz, 8 O, C. C. 278, 4
0. C. D. 465, )

A decree for divorce and alimony, granted to
the wile for the aggressions of her hugband, which
provided that there should be allowed to her “as
and for alimovy, out of the plaintiff’s {(the hus-
vand} real property, according to t(he -statute in
suel ease made and provided,” cerlain teal estate
therein deseribed, passes Lo the wite all the tille
whieh thie husband hod in the premises: Callagher
¥, Fleury, 36 . 5. 350
A dedree i & divorce proceeding which provides

that a certain gquantity of land should he surveyed

and set off Lo the wife as alimony f(rom a tract of
jand owned by the husband, deoes not, per ss, vest
in the wife title to any particular portien of the
tract referred to: in order to have such effent the
purticular -poértion must be delermined by surveys
Telephone & Telegraph Co. v. Graham, 2 O. N. P.
(N.8.) 302, 14 O. D QLP.D 723,

12, —Lien on really
Formerly alimony in installments was nol a lien
on real estate unless charged thereon in.the decree:
Clin v. Hungerford, 10 O, 268, R e Y
Alimony charged on real estate under a petition
for divores in general terms ia s.lien only.from
the rendition of the deeree, and is postponed: Lo
judgments rendered pending the suit: Hamlin's
Lessee v, Bevans, ¥ O. (pl. 1) 161 o
Where in an sction for diverce and alimeny
there haz been an injunction pdndenle lite to
prevent alienation, a decree for alimony made a
lien upon the premises is superior to the len of
a mortgagee who had actual nelics of the pro-
ceedings and whese mortgage was execufed and
recorded, ponding those proceedings: Tolarton .
Williard, 30 O. 8. 575, ' S
A vested remainder, contingent only in amount,
may be charged with &4 llen for allmony: Min-
Toung v. MinYoung, 47 Q. 8, 501, 25 N . 168; s8¢,
also; MeColgan v. McColgan, 19 O, N, P. (N.8.) 254,
In an action by the. wife for diverce and alj-
mony, a decree for alimeny in money, payzble iha
Eross, will operate ‘per s& as.a lien upon the fands
of }he husband in the county whers it ig rendered,
ind may be enforced by levy of executiou upon
Sueh lands, when they have been conveyed by
the husband after the rendition: Conrad w.
Everich, 50 O 8. 476, 45 'N: -I0. 58, 40 Am. St 679
faffirming Iverich. v. Conrad, 4°0, . G 231, ]

0. ¢ . B17].

An award of alimony in gross i3 in lemal effect
a judgment collectable by execution and operating
per 5o as a lien on all the real estate of the de-
tendant in the ccunty: Coffman v. Finney, 66 O.
5. 61, 51 N. B. 1h§, 55 L. H, A, T84,

A decree for plaintifl, upon w pelbition which
allages that plainiiff has legal title, and also secks
a division ©of property as alimony, has priority
over a cognovit judgment which ia entered =zafter
such suit has been {iled, butl before such deerce han
been rendered: Cook v, Mozer, 102 O, 8. 30, 140
N, I 5%¢.

For enforcement of judgments, including ali-
mony, against one who had disappeared before
the death of his ancesinr, hut had not heen abscent
seven years st the death of such ancestor, seco
Young v, Young, 10 . App. 851, 20 O C. A, 524
{motion 1o certify record overruled, Young v.
Young, 16 G, L. 'BH. 61, 63 Bull. 1843,

A lump sum may be awarded to be a lien upon
any lands of the husband, and the decree does
ot hecuyme dormant for want of execution within
five yeurs: Webster v, Dennis, 4 O. C. C. 318, 2 Q.
O, 1, BGE6.

A decree for alimony in gross is supericr fo the
lien of a mortgage excceuled before the term of
court at which the decree was rendered, but not
recorded until after the first day of the term:
John v. John, 12 Q. C. €. 38, 5 O. €. D. b35.

If a petition for alimeny has been filed seeking
te charge the alimony upon specilic property, a
creditor of the defendant ‘can not-obtain a lien
which will be prior to such decree of alimony

when entered: Tripplehorn ¥ Cambron, 15 O. L. H.

76, .62 Bnll. 262 [appeal dlzmissed op. guestion of
jurisdiction, Tripplehorn v, Cambron, 250 Fed, 605].

A decres for alimony, rendered In an action
broeught within [four months before bankruploy
proceedings were institated against the defendant,
aud made s lien upon specific reaity, has priovity
ever peneral creditors, without rteference to the
time at which the defendant Dheczme bankrupt:
Tripplehorn v.. Cambren, 16 O, L. It 76, 652 Bull
262 {appes! dizmissed on guestion. of furisdiction,
Tripplehorn v, Cambron; 250 Fed, 8057,

Radl- estate in ancther county (not part of a

Stract in thig ecunty) ean not be declared by the

deecree subject te a lien for alimony, and if the
decree-does so0, and & sale i had thereunder, the
szale can not pe sustained as an execution sale:
Wilmot v. Cole, 10 Dec. RHep. 777, 23 Bull 334,

13. ~Support of children ) .

fhe obligation to provide reasonalbly foxr the
support of his minor child until ithe latter iz In a
dondition &o provide for itg own support, is not
impaired” by a decree whieh gdivorces the wife a
vinculo on acecount of the husband's misconduct,
and gives her the custody, care and nurture of the

© ¢hild, and allows lLer-a sum of money as alimony,

but -with no provision for the child's support:
Pretzinger v. Preteinger, 45 O, 8, 452, 16 N. . 47%,
4 Ar. St §42, :

The mother may recover a reasonable compen-
sation from the father for neccssaries furnished
hy her te the child after such deerse, and may
maintain an original - action for such compensa-
tlon against’ the fatber in a court other:than that
in which the divorce was grantéd:r Fretzinger v.
Pratzinger, 45 O, 8. 452, 15 N. I, 471, 4 Am. 5%, 542,

A judgnient for a monthly sum as alimony to
the wif¢ to whose custedy a child had heen
awarded, iz not affected by an agreement of the
parties relieving the husband of the alimony, he
asauming the custédy of the child, which he put
in" an orphan asylum, whence it '_Was reclaimed
by the wifa: Fricke v. Fricke, 18 0. C. G, 433, 10
0. C. D. 203, ' o ’ ’

fn a proceeding for divoree and for the custody
of minor chiidren, the court of common pleas has
jurisdiction to order the father to pay to the -clerk
of the court & -certain sum: each month, “which
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said money shall bhe kept intzet by sald elerk of
eourt for the future use and benefit of said minor
children, until further order of this court;” and if
the farher of such children refuses to make sugch
- payments, and he is committed to jail for contemnt,
he can not be discharged on habeas corpus he-
cause of lsek of Jurisdiction: Rhynard v. Garvd-
ner, 7 O. App. 263, 28 O. . A, 104, 30 O, Q.1 175,

In & divorce and alimony proceeding, an allow-
ance of a specific sum of money per week for the
mainteniance of minor  children Thaving  been
granted, the court has powsr to make such modi-
fieation of the order a8 the necessity of the case
demaruls, regardicss of the form of the motion by
which the necessity iz brought to the court’s at-
tention: Monahan v, Menahan, 14 O, App. 116.

An allowance for support of miner child may
ba chenged because of subseqguent conditions, even
though the parties originally agreed upon the
amount of sueh support: Connolly v, Connolly, 16
O, App. 82 * ’

Where a wife procures a (lecree for alimony
alone with order for weelkly allowance for minor
child until the child became a certain age, and
later is granted & divorce In another state, the
court rendering the alimony deeree may thereafter
entertain a motion by the wife for a judgment on
the alimony decree although such decree did not
contain the reservation “until farther order of the
gourt.” TUpon such motiop being made, the court
should first rule upon objectlon to its jurisdiction
and -than glve defendant an opporitumity o pre-
sent @ defense: Whitaker v. Whitaker, 19 O.L.A, 20,

A police judge has authority to grant decree
for support and place delinquent husband wunder
bond, notwithstanding decree for alimony: State
v, Schuman, 7 . N. P. 619, 8 Q. I, (IM.P.) 703.

Failure Lo aslk for or obtain alimeony In a di-
yoree ault will not bar tha wile from a subsequent
duit ‘for an allowanee for support of children:
Cordes v. Cordes, 37 Bull, 225, § O. D. (N.P.) 670.

14, —Necessaries

Where the hushand pays alimony pendenie lite,
ne can not be charged with necessaries subse-
quently furnished during the pendency of the peti-
tion: Ifare v, (dibsgon, 22 O. S. 33; aes Cofflman v.
Finney, 65 O, 8. 81, 61 N, T. 155, 55 T. R, A, 7941
Sherer v. Price, 3 O. €. €. 107, 2 O. C. I 61

Third pergons can not question the adeguacy of
the atlowance of alimony pendente lite collateratly,
aven though they have furplshed necessaries to
the wife: Hare v. Gibson, 32 0. 8. 33.

15, —-Collateral attack

In an sckion dy a wife for alimony, the oourt
may approve a conlract between the busband and
wife adjusting such alhnpny. A cousent decrec
thus rendered may be set asido for fraud, put it

san not be attaeked collaterally: Sponseller v.

Spongelier, 110 O, 5. 345, 144 N. To 48,

Ir & consent decree ig entered In an alimony suit
by which the wife agrees te reanme marital rela-
tiens with her husband, and he agrees 10 convey
cortain property to her, he can not aitack such
degree collaterally: Sponseller v, Sponseller, 110
0. S. 595, 144 NW. Bl 48,

1f gefendant, 1h a sult upon a prior decres of
allmony rendered in Ohio, contends that plaintiff
voluntariiy suhbmitted ber rights under such decree
to a court of another state, in which defendant had
pwrought an astion for divoree, and plaintiff denies
such allegation, an issue of faet s presented, which
should be determined upon the evidence. If deo-
fendant voluntarily submitted such claim, it iy
merged in the decree of the forelgn court; but 1f
not, plaintiff. ls entitied to recover the overdus
insiallments: Gilbert v. Gilbert, 38 Q. 8. 417, 10§
N. L 1181 [for earlier opinien, see Gilbert v, Gil-
pert, 83 O, 8. 2653,

16. Enforcement of descree
An order for the payment of allmony in a lump
gym may be sued on in the same manner as # judg~

ment for money only: Meister v, Day, 20 O. App.
224, 151 M. H. 7886,

A smeparation agecement entered info between
hushand and wife, without mistake, misreprescnta-
tion or coercion snd made part i a divores de-
cres, will be recognized in a subseguent proceed-
ing to enforce delinquent payments of alimony:
Camphbell v. Campbell, 22 O.T.A. 609,

The statuntes do not authorize the seimure of
property of a nonresident hushand to dnforoe pay-
ment of alitnony: Miessse v, Micesse, 7 Q. N. 1% 531,
5 0. Do (N.I) 5661

After the wifsa's death, her unpald judgment for
alimony may be enforced and collected by her agd-
minigtrator, although her second husbaund, as her
sola heir, will reccive it: Sharp v. Sharp, T O
N. I, B3&, 5 O, D, (N.F.) 663 7 ’

17. —-Injunction

In allowing alimony, the court does not exercise
zeneral equity powers, but is controelled by the
gtatute, and iz authorized to exercise such powers
ag ihat expressly gives, and such as is necessary
tn ‘make effoclive its orders and decrees thus made,
such as injunction to maintaln the status que and
prevent action by defendant, which may tend to
render nugatory a decrea favoring plaintiff: De-
Witt v. DeWitt, 67 O, 8. 240, 66 N, T, 136,

Where, n action for divoree and alimony there
has been an Injunction pendente lite {0 provent
alienation, a decree for alimony made a lien upon
the premises, is superior to the lien of a mort-
wagee who had actual notice of the proceedings
and whose mortgage was executed and recorded,
pending those proceedings: Tolerton v. Williard,
30 O, 3. 8579, .

In an action in the nature of a creditor’s bill,
to .enforee colleetion of a jadament for alimony
obtained by the wife against the husband, a court
of egquity has power bafore enforcing such jude-
ment to make a conditional decree requiring the

wife to male restitution of property obiained in.

lisu of alimony therstefore agreed upon with her
hushand; or, if restitution be not made, to enjoin
the collaetion of the judgment for zaiimony npon
the cross-potition of the husband: McBntire v
Meintire, 107 O, 8, 510, 140 N. E. 328 [dislinguish-
ing DeWitt v, Dewitl, 67 0. 8 340].

An injunction will not -be granted when it i3
unconscionable to gramt the sanme, even theugh
a legal right is about Lo be viclated; and where
the legal right arises out of a decree of courk
rendered by mistake, an injunction i proparly
refused: Parsons v. Pail Co., 6 0. C. ¢, (N.B) 116
17 0. ¢, I3, 182 [afirmed, without report, Parsons
v. Pail Co., 74 O. 8, 4641, ’

I# a hushand abandons his wife and gets his
property into hiz son's name by means of Traudu-
lent attachments on bogus debts, chanesry will
not kold it an advancemsnt, but will enjoin con-
veying and appoint z receiver to ecollect the in-
come and pay alimony vnlesa 1t is secured: Ques-
tel v. Questel, W, 482,

18.,—Contempt

Pondency of a petition to modify an sllewance
of alimony will not protect the party from con-
tempt proceadings for not paying it: TFricke V-
Fricke, 18 ©. C. €. 433, 10 O. €, D, 203,

A final money decree for alimony is pot a deib
within the purview of the. constitutionzl inhibl-
tion against imprisonment for debt, but iy such ai
order as that, under favor of G, € § 11137, punish-
ment ag for a contempt may follow a wilful failure
to comply with 1t: Cook v. Cook, 66 O. 8. 5686, 04
M, I 567, 58 L. B, A, (35; Haderabelk v. aderahek
30, C o418, 2 Q. G D, 236; Blnger v, State, !
0. . £ 389, 5 O, ¢ T 408; State v. Schumal,
O, ®. I 6E9, B G, D0 (NTR) 703, 38 Bl 271

in a proceading in contempt against a party

who has refuged to comply with a money decreé tﬂi -

alimony, it is not essential that the compiail
allege that the party iz able Lo pay the mone¥:
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L -
ook Y. Coolk, 86 0. 8, 566, 64 N. E. 667, 58 T.. It A
525

A judgment in an ‘aetion for alimony, or a judg-
menl anding a party guilty of contempt for failure
10 comply With the order of the courl in such judg-
ment £0T alimeny, can npot he attacked coltaterally
in & proveeding in habeas corpus: Bly v. Smith,
g4 0. 116, 113 N. . 659.

In & proveeding in contempt against one who
goes notl compiy with a decree ardering him to
pay alimony the burden of proof s wpom suah
party tg show that he is mnot financially able to
comply with .Lhe  terms of such decree: Bly W
gmith, 8¢ O. 8 116, 113 M. 1. 650,

Althongh 2 court has power 10 imprison cne whe
prafuges Lo pay allmony which-he has been ordered
to pay, vet where there iz added to the amount
of such alimony a fine and the cost of the contempt
proceeding and the defendant is commilied until
the wiole sum is paid, the order of imprisonment
jg invalid: Lubbering v. State, 10 G. C €. 658,
10 O, C. I 508,

A decree for atimony in gross iz not a judgment
for a debt; and the ipherent power of the court
to enforce such decree by proceading in contempt,
and-hy imprisonment, is not taken away by Art
1, §15 of the wonstitution of Ohic, which provides
that no peryon shall be imprisened for debt in
any ecivil action: In re ‘Whallon, 6 . App. 80,
26 . . C. (N.8.) 167,

A complaint filed in A contompt proceeding
against a husband whe is in defauir for payment
of alimeny against him, is nol insufficient in law
because it eontaing no atlegation that the defend-
aint was able to pay alimony, but it will he pre-
sumed that the court heard evidence and found
thet the defendant was able to pay the amounts
adjndged against him: Galley v Galley, 13 0. C.
CO(1N.8) B2, 2% O. C. 1. 16L

THscretton iz nel abused where the trial court
refuscs to punish a defendent for failure fo pay
alimony, the plaintiffi herself, having removed a
child of the parties beyond the Jurisdiction of the
court, 30 as Lo prevent the defendant from visit-
Ing it, a5 allowed by the oourt: Mackenzie V.
Mackenzie, 17 (. O C. (R85} 494, 3% O. C. D. 249
[afirmed, without opinion, Mackenzie v. Mackenzie,
89 O, 8, 4411,

Contempt lies for nonpayment of alimony in in-
atallments: BMyers v. Myers, 3 O. N. P. 162, 4 & D.
(N.P.) 217; Schuman v, State, § O, N OP. 244, 7
0. D, (ML) 503 R

Contempt for refusal to pay allmeny may be
enforeed by attachment against hushand: Stew-
art v. Slewart, 10 Dec. Rep. 688, 83 Bull. 38; Hand
v, ¥fand, 11 Dec. Raep. 2062, 26 Bull. 214,

19, Modification of decree

Modification of an order -for alimony may be
granied upon motion or by peiilion for that pur-
pose: Meister v. Day, 20 0. App. 254, 151 N. 15, 786.

Where the husband is worth six hundred thou-
sand doilars, and has a daunghter five yeurs of age,
whose cugfady is awarded the mother, an allew-
anec of one hundred and fifty thousand dollars as
alimuny, and as additional sum of lifty thousand
dollars in trust Tor the benefit of the child until
she becomes twenty-five years of sge, is not mani-
festly against Lhe evidence: Owens . Owoens, 20
Q. App. 518, 152 N, B. 767,

In an application to medily a continuing order
for alimeony il is always necessary for modification
of such order that the application set out wred
the evidence substantiate a changed condition as
a predicate for suchk modification: Peliggrine v,
Pallegrino, 7 0.0. 106 (App.}.

Changed conditions nkeessary to entitie defend-
ant to modification of alimony must be such that
parties could not have reasonably contemplatad
at time of Gecree: Borsgt v. Borst, 14 0.L.A, 525,

A court is without jurisdiction, en a motion to
modify, to reopen an alimony decree and modify
a tormaer decres where such former decree Was &

final determination of the rights of the parties,
and there is nothing within the enlry to indicate
a purpose of the court te maintain & continuing
jurisdiction of Lhe parties or subject matter: lake
v. Blake, 20 OLLLA. 3

An aitegation, by s divorced wife in n proceed-
ing to modiiy an alimony decree, that her sow,
an adult, is in an institution for feable-minded
and dependent. upon her for support, oes not
state a ground for mmodification, as such ardult son
is not a legal charge on either parent: Blake ¥.
Blake, 20 O.L.A. 8.

fhe trial court, in a divorce and alimeny setion,
has coniinuing jurisdiction te increase or decrense
monthly alimeny allewance and support for chil-
dren, where parties have made no agreement as Lo
amount, and court entries contain the phrase “until
further order of courl”: Bucher v. Bucher, 24
LI A, 447,

*fhe change in the circumstances of the peti-
tioner, whieh will warrant a madification of the
original decree for alimony, must e 0f su mate-
tianl n character as to make necessary a modi-
feation of the original decree to suit the altered
condition of Lhe parties; Conant v. Conant, 16 0.
WP, (ML.&Y 72, 26 O. D (NP BT

The logs by the wife of the aid of her son he-
cause of his prospective marriage does not con-
stitute a change of circumstances warranting a
modifieation of the decree for alimony, sicce it
must be presumed that the court in granting the
decree had in mind the probability that the voung
man would marry in due time: Copant v. Conant,
16 O. N, P. {(N.8) 72, 26 O. D, (N.PD 4T

A sulf to modify o decrse for alimony as Peing
excessive is demurrable, if il dees not show the
amount and value of defendani’s property at thae
date of such decree; Moore v, Jacksen, 1 Bayton
Term Rep, (Iddings), 2

o reduce alimony, changed conditions of the
parlies or property must be shown hy the petition,
and a4 petition is demurrable which merely avers
that the plaintiff (original defendant) ig out eof
employment—that the valuation of his property
as agrecd on at the time was excessive and that
he must depend on his rents for support: Reid v.
Davten, 1 Dayton Term Hep. (1ddings), 104.

20, —Consent decrees

CATter a seit for divorce and alimony has been
fnally determined by the court granting the di-
vorge, additional alimony can not he allowed where
the reasons for such allowance existed at the time
of the judgment: Petersine v. Thomas, 28 O. 8. b96;
Micssnar v, Miessner, 11 O. €. C. 1, 5 O. C, D. 304,

VWhere alimony has heen granted in installmenis
to a diverced wife, her remarriage to a man
financially able, apd whe does, In fact, support the
wife, would he prima facie good cause for modi-
fying & former deeree, 50 as {0 reduce the amount:
Dlney v, Watts, 43 0. 8. 489, § N. E. 354

1f a former decree for alimony was in the naiure
of » permanent division of the husbaad's property
by consent, the decree merely afinmzing the agree-
ment, this may be a defense to a demand to change
the ullowance: Olney v, Watts, 43 O, 5. 499, 3 N I
364, ‘

Whether the court has power Lo medify a decreo
for alimony rendered upon evidence iu an adversary
procesding, see Oluey v. Watty, 43 O. 5. 199, & M. 1,
304,

Where a diverce is decreed Lo Lhe wife Tor the
agpression of the hbusband and alimony is adjudged
to her by agresment of the parties, the terms ol
the decree as to alimony are not subject, in the
absence of frand or mistake, to medification upon
a pelition filed by the former hushand after iho
term at which the original decree wwas made: Law
v. Law, 64 O. 8 368, 60 N. I2. 5G4 [reverzing T.aw v.
Law, 15 ¢. C. C. 409, 8 0. €. 1. 314, 39 Bull 3871,

A gontract between hushend and wife for a
division of their property and alimony, can not,
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affter being spproved by the ecourt and carried inte

the deares, bhe modified thereafier on accouni of a’

change of circumsiances, such as the dealh ol
the wife, If no power to modify such decrze is
remerved; TinssaureR v, Marltbhreit, 68 (3 8. 554, 67
N. Io. 1066.

See, also, Petersine v, Thomas, 28 O, 8, 596;
Julier v, Julier, 62 O. 8. 90, 56 N. E. 661, 78 Am,
8t, 697; Law v. Law, 64 O. 8. §60, 60 I, . 560,

A court dees not lose jurisdiction of a suit for
alimony by reason of the fact that the parties
entered inte an agreement by which the plaintif
wwithdraws all charges, and. the defendant agrees
that a consent deeree for a specilied amount of all-
mony may be entered: Sponseller v. Sponseller, 110
Q. 8. B35, 142 N, 1L 48,

Tf 2 consent decree for alimony has been ob-
tained by fraod, suck depree may be vacated at the
same term or vacated or modified thereafter: Spon-
seiler v. Sponsclier, 110 O. 8. 30§, 144 N. L. 43.

A decree of alimony which embodies the agree-
ment of the parties can not be modifled because
pf a change of conditions: Connolly v. Connolly,
16 0. Apn, 92,

An allowanee for support of minor child may
be changed because of subseguent conditions, even
though the parties originally agreed - upon the
amount of such support: Connolly v. Connolly, 18
O. App. 92,

If » contract for division of preperty, in o suit-

for divorce, separation and alimeny, provides for
a falr, reascnable and permanent division of the
hushand’s property, and iz adepted as a basis of
the eourt's order, it will bhind the parties and pre-
elude - gubsequent inguiry because of husband’s
changed oircumstances: Andrese v. Andress, 7 O,
N, P, 283, % O. D (P} bHY.

21, —Other decrecs~division of property

Whers slimony Is decreed in a gross sum, pay-
able in installments running through a sserics of
vears, it will be regarded as ordered in centem-
plation of the wifo remaining single and dependent
upon her husband for suppori, and as such is sub-
ject to modification upon her remarriage: Baker
v. Baker, 4 O. App. 170, 21 O. C. C. (N.8) 53¢, 25
Q. . . 243, &0 Bull, 25 (3.} I[for opinion fiwing
alimony in- this case, see Baker v. Baker, 2 O. App.
391, 18 O. € C (N.5) 302, 24 ©. . D 8760

‘Wheare there iz property which has been acquired
by the joint efforts of the husband and wife, no
divigicn of the property will be made where di.
voree is granted te the husband and he had only
a life estate in the property: Xehr v, Kchr, 14
O.L.A. 475,

wWhere a divorce is granfed Lo the hasband e
cauge of the wife’s wilful absence without just
czuse, ahe is not entitled to alimeny, but may
be granted a division of property: Lerch v. Larch,
16 O.L.A. 375,

Whera alimony was awarded in a sum total, but
in partial payments running through over eighteen
months, dower heing released in part consideration
thereof, and the wife died when about half was
paid, the decres will not be modified so as to can-
eol the balanee, for the amount was an ahbsclute
judgment, and, moreover, was also a contraet and
was reasonable: Meissner v. Bergman, 11 0. C. C
509, 5 O, C. D. 225,

If the evidence in a proceeding hrought by a
married woman for alimony shows that the pariies
have been married abeut forty yeara, by her laboer
and by the sarnings of the chlldren, together with
his own services the husband has saved about
twonty thousand dollars, and the trial court has
allowed sixty dollars a month as alimony, which
it has subseguently reduced to fifty dollars a
month, the reviewing court will modify such order,
and will order that such property be divided in a
just and eguitable manner botween husband and
wife, unless the parties themselves agree upon
some division: Pronriter v, Ironriter, 26 O, C. C.
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(.83 213, 27 O. (. D, 552 [motion to certify record
overruled].

A change of conditiong may justify a reduction
in the amount of alimony, although it may not
justify the termination therepl: Iruner v Bruner,
20 O. C. A T4, 80 O, C. D. 518 [motion to certify
record overruled, Bruner v, Bruner, 17 O. L. R, 4,
64 Dull. 1117, -

Modification of alimony may be allowed whers
evidence shows changed conditions, and it is im-
material whether the application for reduction was
made in the form of a motion or petition: BEruner
v. Bruner, 28 O. C, A, 74, 10 Q. C. D. §48 [motion
to certify record overruled, Bruner v. Bruner, 17
0. L. R. 4, 64 Bull, 111],

23,

Maintenance

I an orvder lor alimony payvable in certain
amounty ab certain intervals iz modified thereafier
by releasing the husband from payvmeal of further
sume, the court loses jurisdietion, and can not
thereafter enterfain a motion 1o modify the Jater
decree by ordering further payments: Garver v,
Garyer, 108 O, 8. 443, 133 W, B. 551,

The fact that, subsequent to the date at which
a decree for alimony was rendered, the husband's
earning ecapacity had increased and he had in-
herited a large amount of property, Is such a
change of the ¢ondition of the parties that the
gonrt which rendered the dscrce for alimony may
inerease the amount thereof, even if such decree
was for a gross sum: Sager v, Sager, b O, App.
489, 26 O. C. €, (MN.8.) 622, 27 O, C. D, 539,

Where the amount of alimony pendente lite has
heen determined by the court, the husband can pot
be held tiable in excess of thalt aomount: Sherer
v, Price, 3 O. C. C. 107, 2 O. C. D, 81,

A judgment for alimony does not become void
upon the subsequent rendition of a decree of di-
voree between the same parties, but in a different
court: ILambert v. Cleveland, 19 O. €. C {(i.8)
240, 2% O, C. Dy 445 f{afArmed, without opinionm,

- Liembert v, Cleveland, 88 0. 8. 612].

A depree for alimony providing for a certain
sum payable weekly and which does not provide
that such payments shall be made "until the fur-
ther order of the court,” is not subject to modifica-
tion, ag it iz valid when made, unless changed
conditions on the part of either or both parties
justify sheh modification: ZLape v. Ladpe, 28 O, o2
A, 108, 20 O. & D. 94 Ireversing Lape v, Lape, 62
Bull, 898, and affirmed, Lape v. Lape, 99 0. 8. 1331

A decree for alimony, payable in installments,
rendercd by a court which retains continuing juria-
diction iz mot a judgment to which full faith and
eredit must he given: Weis v, Weis, 20 0. N. F.
(MN.5.) B%3, 20 O. D, (N.P.) 71,

Hes, algo, Gilbert v, Gilbert, 82 O. 8. 265, 94 N. T,
431, 35 L. R, A, (N.B.) 521
23. Divizgien of property and mainienance

Where the petition was for alimony alone and
the allowance which was granted conlained a pro-
vigion for payment in monthly installments, with &
reservation in the docree of the right of either
party, in the event of changed circumstances, to
apply to the couri fur a modification or termina-
tion thereof, an application by the hushand for &
termination of the allewance will be granted, whers
il appears thai, subseguent to the malding of the
allowance, she ohizined a divores and married an-
ather man who is abundantly abie to support hel
in her former state: Madden v, Madiden, 11 O. C. C.
(M.8) 284, 21 ©. C. D. 30 [reversing Madden V-
Madden, 5 O, N. P, (MN.5) 5%3, 18 0. D. (N.P) 167
and afiirmed, withont opinien, Madden v. Madded
88 0, 8. 406; for opinion on motion, see Muadden V.
Madden,. 18 O. . (N.P.} 161, 4 ©. T. R, 5791

Where n woman married another man, who 18
ahuadanily able Lo support her In her former staté:
and in such a case evidence offered at the hearing
for alimoeny, which tended te prove assistance by
the wife in acquiring the property, will be regarde
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gz presented only for the purpeose of increasing
the atlewance, and it will be presumed that what-
aver inerease the evidence warranted was merged
jn the judgment: JMadden v. Madden, 11 O. O,
(N.5.) 238, 21 Q. Q. 1M 3R [reversing Madden v,
Madden, 5 O. N. P, (N.8.} 593, 18 O, I» (MNP} 167,
aad afiirmed, without opinion, Madden v. Madden,
33 (. 8. 506; for opinion on metion in common
pleas court, see Madden v. Madden, 18 O, D, (M.}
161, 4 O. L. It 57071,

A court bas Jurigdiction Lo snodify a decree for
alimeny subscguent {o the term at which it was
entered where the pefition for modification is
pased uvpon a changed condition in the cireum-
stances of the wite: Madden v, Madden, 18 Q. B,
(N.P) 16% 4 O. 1. It B79 [for hearing on meriis,
aee Mardden v. Madden, 5 O, N. P, (N.8.) 592, 1% O, I»
{N.P.} 167, which was reversed, Madden v, Madden,
11 ¢ C. €, {N.8) 238, 21 O. C. ID. 30, which was
aflirmed, without opinion, Madden v. Madden, §3
. 8. 081

24, Limitations and dormancy

‘Where, upon the granting of a divoree to the
wife for aggressions of the huaband, there ie an
erquitable division of the hushand’s real and per-
gonal estate made, and the portion refained by the
rusband is ordered to be “held and owned by him,
free and clear from the inchoale dower estate”
of the wite, and the wife is further awarded, as
alimony, one hundred dollars per month, payments
to continue s0 long as she remalns unmarried, in
the absence of coniraet or statutory provision to
the contrary, such decree with respect te the in-
gtallment alimony payments will be held noi{ o
embrace perieds beyond the death of the husband:
Snouffer v. Snouffer, 182 .8, 617, 4 .0, 14, 9 NE,
(34 62L

A money decree for alimony does, not hecome
dormant because of the failure to issue execution
thereonn for more than five years: Liemert v. T.emert,
74 0. 8, 364, T4 N, T0. 184, 108 Am. St 621 [aifirm-
ing Lemert v, Lemert, 2 O, € OO0 (W8 233, 15
O, . 1, 253]; Ieeke v. Fitzpatrick, T4 O, B. 306, 78
N. m.OB1D. '

A deeree for alimony in a gross sum entered
February %3, 1898, and made a len uvpon real
egtate in the connty, i net barred by the statute
of FHimitations set up by one who acquired the
title and interest of the husband on November 19,
1943: PPeske v. Fitgpatrick, 74 O, 8. 29§, 78 N. H.
519,

Where a divorced woman remavries and her
firat husband contributes to the support of Her
son who remains in her cusiody, the second hus-
band ean not, afler a lapse of five years or more,
maintain an action against the first*hushand on a
claim then for the first time asserted for a bal-
gnoe due for the boy's .maintenance: Gelert v,
Howard, 2 0. App. 131, 1% O. C, C. (N,5.) 398, 2§
0, C. D, 329,

Where a wife cbtains an order for alimony pay-
able in installments inm an action for alimony only
in this state and thereafter takes up her residence
in another state and subscyuently petitions a court
of general jurisdiction for and obiains a decree
of absoiute divorce in thal slate, if she fails to
agl for permanent alimony in such proceeding or
fails to bring to the altention of that court the
orderg theretofore procured in this state, she will
e deemed to have waived her claims thereto and
therefor and will be forever barred from assevt-
ing any elaims for alimony thereafter in this state
and forever buired from maintaining any action
in this state Lo recover past due and unpaid in-
steliments that accerued on the original installment
order prior to the diverce decree: Whitaker v,
Whitaker, 52 Q.App. 22, 6 O.Q. 316, 3§ NI (2d) 667,

It is not necessary as a prerequisite tn awarding
alimony to a wife that the eourt find that the hus-
bend has properiy, real or personal, where there
ls sny source from which future installments may
be paid: Pellegrino v. Pellegrino, T 0.0. 106 (App.).

Allowanee by way of allmony and for support
of rinor children does unot, nnless so provided,

run beyond lifetime 0f one against or by whom
the charge has been personally fixed: Wright w.
ighbaugh, 13 GL.A, (19,

Where a wife obtaing a decree for divorce, with
anm order that the husband pay to her alimony in
a stipwated sumn per month until the gross amount
allowed has been pzaid, the judgment for alimony
can not be defeated or a commitment fo jail for
failure to pay, aveided by the subseguent marriage
of the defendant to another woman and the sstting
up by him of the claim that aif his meager salary
is required to pupport his new family;
v. Hoffman, § ©. C. C. (N.8.) 550, 18 &, C. D, 658,

A judgment or lisn for alimony is a coentinuing
and subsisting claim against the hushand; it doces
not hecome dormant, is not affected by procecdings
in hankruptey, and injunceion will net lie to pre-
vent its enforcement: Lemert v. Lemert; 2 O, C. C.
(2.8.) 233, 15 0. €. D. 253 [afirmed, Lemert v.
Lemert, 78 O, 8. 864].

25. Batisfaction

A discharge in bankrupticy does not work a sat-
isfaction of a dearee for alimony: Lemert v. Lemert,
72 0. 8 364, 74 N. T, 194, 106 Am, St, 621 [aflirming
Lemert v. Lemert, 2 O, O C, (N.3.) 238, 15 O, C. In
45371,

Where a decree of divorce ©ias been pronounced
in favor of a wife rfor the aggreszions of the hus-
band, and she hay bsen. allowed alimony, and the
hushand appeals the cause to the cirenit court,
and, pending appeal, haoth parties die, the ecause
survives in favor of the perscenal representatives
of the deceased plainttff and against the personal
repregentatives of the deceased defendant: Coff-
man v, Finney, 5 0. 8. 61, 61 M. BE. 155, 55 L. . A,
104,

Where it is sought by execution to enforce pay-
ment of a bhalance due under a decree for allmony
granted by the probate court, the common pleas
court has jurisdiction to entertain an action by
the defendant to enjoin sale of his properiy on the
ground that the judgment entered against him
upon which the execution ig based has been fully
satiafied: Beis v. Dotz 4 O, App. 264, 23 O, C. C.
(pL8) 0.

26, Review

A decree for alimeny, pavable in installments,
is not a final judgment: Myers v. Myers, 3 0. N .P.
162, 4 O, D, (NP} 217. ’

Whers the court crroncousty medifiea a decree
fixing alimony, thereby iixing a lesa amount than
in the original decree, the wife is not estopped
from prosecuting error by accepting the amount
awarded by such erroneous decree: Y.aw v, Law,
684 . 8. 369, 60 N. B 540 [reversing Law v. Law, 16
O, C.C. 409, 8 O. C. D, 314, 3% Bull, 381,

An order of the common pleas court making n
division of property hetween husband and wife ig
an order: for alimony, and as such is appealable:
I'opp v. Popp, &5 O. 8. 470, 98 N, B 1131,

After & conrt of Insolvency has granted a deeres
of divorece, and averruied a motion to set aside
such decree, neither the insolveney court nor the
cireuit court hag jurisdiction to entertain an ap-
plication by the adversary party for alimeny fliled
thereafler in such cage: Boling v, Bollng, 91 O. B.
390, 114 N. I 10LG.

A judgment in an action for alimony, or a judg-
ment finding a parly guilty of contempt for fallure
to comply with the order of the court in such
judgment for alimoeny, ean not he attacked collater~
ally in a proceeding in habess corpus: Bly v,
Smith, 94 O, 8 116, 113 N, &, {59,

Upon an appeal from a decree for alimony from
the court of common pleas to the couri of appeals,
all the issues of fact on which tbe righls of the
parties depend with reference to allmony are ra-
cpened for trial, aldhough o divorce was granted
in the cceurl below, and such diverce can not he
affecied by such sppeal: DBaker v, Baker, 2 Ol
App. 881, 18 Q. G- (8 308, 24 Q. €. D, 376
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[for later decree modifying decree for alimony, see
Balker v. Baker, 4 O, App, 170, 21 O, C. C, (N.B.)
a0, 25 O, C. D. 243, 60 Rull. 25 {&A.) 1.
1f the trial court has rendered z» deerce of di-
vorce and hag awarded alimony and the husband
against whom such allimony has bheen awarded
proseeuics error Lo such A deoree of alimony, the
deeree of divorce, while conclusive as to the pres-
ent status of the parties, is not coneclusive in the
grror proceading to the decree of alimony as to
the fact of the marriage of the parties: Pap-
" palardo v. Pappalarde, 8 O. App. 291, 28 O. C. A,
448, 30 O. €. In 235,

After a deecree granta alimony to the wife, but
reserves the deltermination of the amount for a
subseguent hearing, the time within which error
may be prosecuted does not run until the date of
the entry which fixes such amount:  Rowe v. Howe,
6 O. App. 180,

A reviewing court can not fix the amount to he
awarderd as alimony; it should decide whethar the
amount allowed is against the weight of the cvi-
dénce! Owens v. Owena, 20 O, App. (18, 152 N, . E.
169, :

" In an action Tor-alimony alone in which alimony
is' awarded,  and a divorce deeres entersd on de-
fendant's cross-petition Is then reverssd on arror
procesdings because the evidence fails to establish
grounds for divoree, the judgment awarding ali-
mony must also be reversed since il was awarded
on the theory ol permanent alimony based on the
fact that & divoree had heen granted: Welte v,
‘Welte, 50 Q.App. 484, 4 0.0, 193, 198 N.I. 603,

. An alimony decrec awarding wife sixiy dollars
per month and ilive. dollars per month for arrear-
ages, to he paid by husbhdnd earning approximately
two hundred dollars per montlh, is not so axcessive
as to be ground for reversal: Converse v. Con-
verse, 13 O.L.A. 195, 7

If a bill of exceptions does not show what
evidence as Lo defendant's property was olfered at
the criginal hearipg, it will be prosumed that the
epurt had before it sufficient evidence as to the
amount of such preperty;, and that it made. its
awarid in compliance with the law: Lape v. Lape,
28 Q. C. AL 108, 30 O. 0. D, 84 [reversing l.ape v,
TLape, 62 Bull, 398, and aflirmed on different grounds,
Fmpe v. Lape, - 99 O, 3. 143]; Bruner -v. Bruner, 29
OLC0 A 174, 30 O, C. D. 548 [motion to certify
record overruled, Bruner v, Bruner, 17 O, 1. 1. 4,
64 Bull, 111]-

L 8pe. $19Y9%. Hushand’s alimony. When it
sppears to the court that the husband is the
owner of little or no property and the wife is
the vwner of lands or personal estate, or both,
the sonrt may adjudge to the hushand such share
of her real or personal property, or bath, or may
deerce to him gueh sum of money out of her
estate, payable in gross or by installments, as
it deems just, having dne regard to all the eir-
cumstances. of the pavties. (B. 5. Bee. 5600.)

HISTORY.—K. §. §5699; 91 v. 348; 90 v. 30; 5L v,
87T, §7; 5. & ©. 512,

Dower is harred by divoree, G.C. §10502-1,

Comparative legislation
Alimony for husband:
Cal, Peering's (ivil Code 1937, § 187,
-T111, Smith-IIard Rev. Stat. 1333, ¢h. 40, §19.
Mass, Gen. Laws 1938, ch, 208, § 4.
Ponna, Purdon’s Stat. 1838, Litle 23, § 45,

ABowanee to Iushand:  Prce> Divoree

O JUR Divoree § 75,
General Code § 11992, which authorizes the court

to decreo to the husband a part of the wife's prop-
arty or money out of her ¢state if it appears that

§ 1035,

B

the bushbund is the owner of little or noe property
and lhe wife cwns property, is not limited to
cases in which a divoree is granted to the hus-
band, but snuch allowance may be made te & hus-
band who has brought an action for divoreve and
alimony altheugh the court has refuscd to grant a
divoree: Albert v. Alhert, T . App. 156, 28 G. ¢ A,
285, 30 O, C, D, 27L

General Code §1199¢, which bhars a divorced
wife from intorest in her husband’s property only
when the divorec is granted for her aggression,
dees not Imit G, C. §114%2, which provides that an
allowance may be made to the husband of the
wife's property if the wife owna property and the
husband owng iittle or none: Albert v. Albert, 7
O. App. 158, 288§ O, €. A, 235, 29 O, C. I, 371,

General Code §§ 11592, 11993 are the oniy pro-
vigions wherein any allowance can be made to
the husband when the divorce is granted to him.
Thiz zllowance is by way of alimony and noneg
othier: Welson v. MNelson, 14 O.J.A. 510,

Where & husband is dying of consumpticn and
the wife is strong and healthy, with preperty ac-
cymulated for the most part by their joint exer-
tions worth five theusand dollars, the court will
award him alimony, in this case six huadred dol-
lars, and thirty dollars per month for four years,
should he Ilive that length of time: Melntire v,
Melntire, 16 Q. C. C. (N.8.) 502, 31 Q. C. I 667,

A husband may be granted alimony out of the
estate of the wife, which she is sguandering, to
sacure a part therecof to the children: Bingham
v, Bingham, & ¢, D (NP} 692, 39 Bull &7,

Alimony will not be allewed a Busband ocut of
his wife's cstate when the divorce is granted to
her and he has not shown that his money or labor
has enhanced its value and that it has cost him
something to live with her; Lidy v. Lidy, 8 G I
(NL.1M) 699, 36 Bull, 368,

Swo. 119932, Diverce for aggression of wife.
When the divoree is granled by reason of the
aggression of the wife, the eourl may adjudge
to her such share of the hushand’s veal or per-
sonal property, or both, as it deems just; or the
husband shall be allowed soeh alimony out of the
real and personal property of the wife ag the
court deems reasonable, having due regard to the
property which came to the wife by marriage,
and the value of hex real and personal estate ai
the time of the divores. Buch alimony may he
allowed to him in real or personal property, or
hoth, or by decreeing to him such sums of money
payable cither in gross or by instalments, as the
court deems equifable,

HISTORY.—F., & §5700; 80 v. 803 61 v, 377, BT
8. & C. 5L 104 v, 2H0 (478), § 2, EH. 1-1-32,

Appeal, CLC. § 12002,

Toreigon divores, G.O. § 11979, note 17.

References Lo Page’s Digest and Ohio Jurisprudence
Allowanee when divoree for wife’s aggression:
¥peE> Divorce §1038; 0-fuR Curtesy §19, Di-
vorce §§ 64, 74, 81, 84,

Allowanee to husband: Bree) Divoree § 105; 0JUR
IYiverce §75. -

Judgment or decree: ¥Frsed Divorce § 110 ef seq)

0-JUR Divoree §1006 ot seq.

Dower: Free» Dewer §53; ©JUR Dower §114.

ANNOTATIONS |

1. When allowance made on divorce

3, Divorce chtained by fraud

3. Divoree witheut jurisdiction of
wife :

4, Iroreign divorce .
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1, When allowance made on divorce

where a divores, 4 vinculo, has been granted fo
a husband on account of the aggresszion of the
wiie, and the mincr children of the partiea &a3-
gigned to {the custody of the divorced wife, with-
gut an srder rerpecting their maintenance, and
while S0 in her custody she furnished to them
pecessaries, sho can not reepver against ber for-
mer husband, their father, for her expenditures in
this pehalf, in the absence of proof of a promisec
py him 10 pay for such necegsaries, or of a request
that they should be furnished Lo the children: Tul-
ton v. Irulton, 523 O. 5. 228, 59 N. It 729, 49 Am. 8L
720, 29 L. R, A, §78; Christoff v. Christoff, 8 O. ¢ C
518, 2 0. C. D. 562; Douglass v, Trouglass, 22 0. C C
488, "1z O ., 1. 43% {atfirmed, withoutl repolt,
Dougtas V. Douglas, 45 Bull, 3783

where & husband is entitled to a divorce because
of the wife's aggression, and an agreement as to
the division of the property jg reached which
agreement is carried into the decree, there is im-
posed Upon the hmsband and his estate, in case of
nis death before hers a valid obligation which
ig binding according to the terms of the decree!
Hagsaurek . Marlkbreit, 68 O. 85 654, 87 M. T 1066,

Alimony can net be avhjected to the debts [i34
the wite which existed prior te the allowance
thercot, whether such atimtony has been paid to her
or remaing unpaid: Fiekel v, Granger, 33 O 8.
101, 98 N, i 527, 32 L. R. A {378y 270,

One who has not taken appeal or error from an
order requiring him to pay alitnony in certain
amounty, upon certain dates, to hig wife, who iz the
aggressor, and who has paid such instsllments for
more than six jears, can noi, in a proceeding in
contempt, attack the jurisdiction of the court to
make thoe original order, hased on the evidence at
the original hearing: Heflabower V. Heflebower,
102 O, 8- 674, 132 N, B. 455 [reversing Heflebower
v. Hellehower, 80 O. €. A. 545, 358 O. C. D, 43%; ad-
hered to on rehearing, Heflebower V. Tleflebower,
103 O. 5. 6501,

Divorced wife of omplove held not entitled te
denth benefits under certificate issued by railroad
company's relief assoeciation, though claimant was
designated in certifiéate as “my wife M. W' Fitz-
gibbon v. Waleutt, 126 Q.8. 460, 186 N.E. B47.

A decree of divorce granied a husband upon the
ground of impotency of his wife, after they have
ltved together in gordial and affectionate relation
for sixteen years and after she fiad become insang,
gan hot be sald to be based upon the wife's ag-
gression or fault, and does not absolve him from
Habllity to sapport her: Fnestrick v. Knestrielk,
1 0. App. 286, 20 O, C. €, (MN.B.) 570, 2¢ O, C. D, 196.

Yhen, in prior actlons in anctker jurisdiction in
thiz state, the eourts have neld in suits belween
the same parties for divoree and alimony, that the
separation of the partiey was caused by the fault
of the wife, but that she had not heen guilty of
wilful absence for three years, nor pf gFrogs neg-
lect of duty, nor extrems cruelty, and have ad-
judged that the hushand ghouid make a fixed
monthly payment for the support of the chil-
dren, but refused an allowance of alimony to the
wife, such adjudications are final and conciusive na
to conditions then existing, but do not preclude an
allowance of alimony on grounds subsequently aris-
ing: Cadwell v. Cadwell, 2 O, ADD- 278, 20 O. C.
C, {N.8.) 483, 26 O, C. D. B3 {affirmed, Cadwell v.
Cadwell, 84 0. 8, 23; for former opinion in same
case, seo Cadwell v, Cadwell, 17 0. G C (MN.5.)
5328, 32 O, C. D. 26681

Where divorce had heen granted for wife's apg-
sression, the court, afler vacating (he judsment,
could on proper hearing modify the finding as to
division of property, "t!)ut could not mrant her ali-
mony (& (. §11893): Kristo ¥. wriste, 23 O
App. 29, 164 N. E. 6%

Where hushand was granted gtvorae for wife's

apggression, his fallure to DRY taxes and asgesy-
ments on realty as directed was net fallure to pay
“glimony” for which he could be committed as for

gontempt: Trayler v. Traylor, 46 O.App. 87, 187
N, 723, 3% O.LIR. 247

A court which granted itne husband & divoroce
pecanse of the wite's azgresgion could enforcs an
order that the wife convey the hoems to the husband
hy a decree which would act 858 2 canveyance: Ball
v. Ball, 47 Q.ADpp. 547, 192 N.E. 364, 40 O.L.R. 407,

General Cods § 11953, aunthorizing division of

_property, does not authorize an allowance in in-

staliments under the guise of a divigion of prop-
erty, in the absence of evidence that the hushand
possesses property: Richbel v. Riebel, 1% O.L. A,
233,

Whare & husband procures, i divorce for the
wile’s aggression, she iz barred of dower, whether
or not the descree of coutt mentioned sueh bar,
and whether or not there Wwas personal service:
Tehert v. Ehert, 15 O.L.A, 245, -

wWhere & divores is granted to the hushand be-
cauge of lhe wite's wilful absence without just
gauge, she is not entitled to alimony, hut may e
granted a division of property: Lerch v. T.erch,
16 O.L. A, 374 .

Allowance siands upon a gifferent footing from
one made in cage whersa the divoree ig granted on
the husband's aggression, and the character of
the ailowanes in the former cass iy not chiangad by
tiie fact that tn the decree it iz destgnated a3
aalimony”:  Kelso v. Toveloy, ¥ o, ¢ ¢ (ME)D
539, 19 O. C. I BIY fafirmed, without report, Love-
joy v. Kelso, 76 O. 8. 5981, .

A erediter of wife may garnishea the hushand
and subject money due on the ailowance to the
wife, to the payment of his claim in the same
way he could garnishes any olter debtor of the wife:
Welso v. Lovejoy, 8- 0. G € (N8} 53¢, 19 Q. C. D
597 [affirmed, without report, Loveloy v. Helao, T4
0. 8, 5981 : ’ o o

A wife may be granted o shars of her hushand’'s
cstate although in the same proceeding the D
hand has been granted a divercs from her on her
aggression: Mathers v. Mathers, 15 0. €. C. (M.8)
413, 81 O. C. . 11¢ fafflrmed, without opinion,
Mathers v. Mathers, 88 O. 8. 554, B6G1,

A money judgment rendered in a divorce and
alimony - case, payable in installments, made z Hen
on the husband’s property and with express pro-
vision for execution, rendercd in faver of the wife,
though the divorce ia granted to the husband,
will be sustained as & divigion of property be-
tween the parties under this gection: ‘“Wehaler V.
IMitler, 18 O. C. O (N.5.} 275, 27 O, (. D. 682 [af~-
firmed, without opinivn, Webster v, Miller, 83 O. =
4731,

Where a divoree ls decrecd a husband hecause
of the aggression of the wife, the further juris-
dicticn of the aeourt in respect to the bproperty
rights of the partids ig determined by this see-
tion; and where in such ease the decreo provides
for a monthly payment of nglimony” by the hus-
band extendlng through a term of years, such
payments, atthough called alimeny in the eniry,
are in fact mot alimony, but property of the hns-
band adjudged to the wite, and are not subject to
modlfication: Tenn v, Fenn, 24 O. € C. (N.8.) 205,
34 O, C. B, 215,

Where a decree of divorce ju granted upon the
axgression of the wife, the fact that the allow~
ance whick its made to per ig referrved to in the
decres ag wlimony does not change its character
from an allowance made 1o her out of his estule,
and so much thereof as remains unpaid at his
death becomes a charge agalnst his egtate: Moore
v. Trust & Yafe Deposit Co., 18 0. N, P, (.82 175
[eiting Tiesler v. Fiesier, 83 0. S. 200 Kelso V.
Loveioy, ¥ O, C. C. (N.8) 530, 19 ©O. C. D. 587
affirmed, without opinien, Lovejoy V. Kelso, 76 O 8,
5487,

1t is competent and within the diseretion of the
sourt in. granting a divorce to the bhusband fer
the adultery of the wile, the wife helng in default
for answer, croag:petition ‘or demurrer, to. order
¢he husband lo pay to the wite o, certain sum Per
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week for a certain period, such paymenis to edase
should the wife remarry during such period. In
such case a finding by the ecourt that the hushand
was the nwner of real estate or personal property
was not a4 necesgary prereguisite to support the
allowance! Rouse v. Rouae, 46 Bull. 136,

Where a divorece is granted fo the hushand for
the wife's agression, the aliowanee fo her of a
portion of hig property under G. C. § 11593 is not
alimony-—as where a monthly sum Is allowed her
for a certain number of years and also for at-
torney fees without reference to her oross-peti-
tion for alimony—and no appeal lies: Maver W,
Mayer, § Dayton Term Hep. (Iddings) §7.

Alimony was allowed an adulteress whers there
was nope of reelamation and the property was
earned by the partiez Jeintly: Dalley v. Dailey,
W. Gl4,

2, Divorce oblained by fraud

_If a husband, by frand and false testimony, ob-
tains a decree 0i diverce for the wife's alleged
aggressiocn, and the decree bars the wife of ali-
mony, dower and all other interest in her hns-
Land's property, by reason of the ﬁnding as to her
aavgressmn thus made, {he decree ig conclugive as
to the dissolutien of the marriage relation, but
if the court which mads such decres dld not have
jurisdiction of the wife, she may afterwards have
such decree opened for z new hearing as far -as
ker preperty righls are concerned: Bay v, Bay,
85 O. 8. 417, 98 N. I, 108,

3. Divorce without jurisdiction of wife

A decree of divoree grantsd to a hoshand hy
an Ohio eownrt, which wag without jurisdietion
over the wife or over certain property standing in
the narne of the hushand does not determine the

right ot the wife to either alimony or dower in ’

said property: Bank v, Belford, 14 ©, C. C. (MN.B.)
24, 22 O. C. I, B74,
4. Foreign divorce

The provision of this section that the wilfe. ghall
be harred of dower when the divorce is granted
by reasun of her aggression does not apply to di-
vorges in ancther state, but only to those decreed
Ly -the courts of this state in pursuanece of -the
statute: Mansfield v McIntyre, 10 O, 27. - .

A divores granted te husband in another state
on service by publication does not affect the wife's
property rights here: Doerr v. Forsythe, 50 O. 8.
788, 36 W. . 1055, 40 Am. 8t 705,

 Iroreign divorce, CGLC. § 11978, note 1T,

Suo. 11994, Alimony and allowance pen-
dente lite. On notiee fo the opposite party of the
tima and place of the applieation, the counrt, or
& judge thereof, in vacafion, may grant alimony
o either of the parties for his or her sustenance
and expenses during the suif, and allowanees for
the support of minor children dependent upon
either party -for support and not provided for by
such party during the pendeney of the actien
for divoree, or alimony slome. When an appeal
ig taken Iry either party to the court of appeals,
that court, or 2 judge thercof in vaeation, may
grant like alimony and support during the pend-
eney of the appeal, upon like notice,

MISTORY.——8, &-C. 5183 R, 8. §5701; 72 v. 145,
£ 01 B3 v, 60, 623 01 v. %d8; 108 w, 405 (428).
Comparative legislation

Alimony pendente liter -

Cal, Deering's Civil Code 1837, §137.

I Smith-Hurd Rev., Stat. 1933, ch. 40, §16.
Tnd. jurns' Btat. 1933, § 3-1216. :
Ky. tarroll's Civil Code 1928, -§ 484,

Mass. Gen. Laws 1032, ch. 208, § 117,

Mich., Comp. Laws 195239, § 12737,

NY. Civil Prae. Aet, § 1160,

‘Penna., Purdon’s Stat. 1936, title 23, § 46.

W Wa. Code 1927, § 4713,

FORM: Order allowing, counsel feess, Bates
§ 13811°-19; Crder for alimony. § 1381F-20. -

ENTRY: Order for alimony pendento Iite. Wild
No. 561, . )

Alimony pendente lite:  Jiacey Divoree § 80 e seq.;

OUR Thvoree $70 et seq.

ANNOTATIONS

1. When alimony pendente lite allowed
2. Alimony to husband

2, Eaforcemont

4. Review

1. When alimony peandenie lite allowed

Where a wife, lving separaie aud apart from
her husband, and in an action against him for
divoree and alimony, has obtained a decres fixing
the amount of alimony to be paid by the husband
for her .sustenance during thsa pendency of her

. petition, and the husband is not in default in re-

gpect to the payment of the alimony allotted, he
is net iable for nccessaries subsequently furnished
at her regunest during the pendency of the peti-
tion: Xare v. Gibsen, 32 O. 8. 33,

Pending an appeal as to parmanent a,hmony, an
allowanee of temporary alimeny hy o commnoh
pleaxs judge as & judge of the distriel court, does
nét bar another allowance by him pending the
appeal: King v, Wing, 18 0. 8. 879,

A judgment rendered for permanent alimony in
a suit brought by & wife and which wasg fully satls-
fled, deoes not bar an application by the wile for
alimony pendente lite in a suit for divorce brought
Iater by the husband, Absence of the husband
from the hearing of such moticn dons not render
the allowance reversible, where the attorney for
the husband had notice, and the amount allowed
was not excessive: Norton v, Morton, 111 Q. 8. 268,
145 M. B, 2053,

The allowance for legal expenses in o divoree
case is within the diseretion of the court; and, in
the absonee of an abuse of discretiom, the action
of the conrt will not be reviewed 0n error; Iyrach
v, Drack, 17 O, App. 200,

The court may make an allowance of alimony
pendente lite to the wife on a proper application
therefor and notice, where her petition states a
cause of action for diveree and alimony, if the
court is salisfied that the action iz being prose-
cuted in good faith, thougl proof of the truth of
the alicgations in the petition need not be made,
that the husband is able te pay such allowance,
and that the wife has no means of her own to pay
for sustenance and expenses: Adking v. Adkins,
h O O ¢ (ILE) 161, 23 O O D, 598,

In the abszence 0f 2 molion to make it more
dcfinite and certain, a petitien for divorce and all-
mony will authorize an order allowing alimony
pendente lite where it alleges extreme cruelty on
the part of the husband, specifying that he failed
tu resent insuits offered to. her by snother in his
prissencs, and gross negleet of duty, speeifying
faiture Lo provide her suitable clothing: Thoma#
y. Thomas, 18 O. €, Q. (N.3.) 268, 33 0. C. D. 9.

An -allowance of  atlorney {ecs and for sup-
pert of a chiid pendente lite, although the merits
of the case was not befeore the &rial judge will
net be reversed: Cullen v. Cullen, 24 Q, C G
(N.8.) 666, 30 O. C. D. 1L

The attorney for a woman who bhrings a pro~
ceeding for alimony has no powar to apply to the
court for an allowance for her support and reason-
able attorney Tees: Rlack v, Stewart, 28 0. .0 A
433, 30 Q. C. D, 277 {affirming Stewart v, Stewarb
20 0. N, P O{INE) 273, 28 Q. 0, (NP 173; tor &
former opinion In same case, ses Stewart W
Stewart, 20 O. N. PP, (N.8) 184]%L .
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297 , DIVORCE AND ALIMONY § 11596

A woman who married the second time, believ-
{ug that her first husband was dead, Is never the
legal wile of the man whorm she (hus marries,
if the flrst hushand is, in fzct, then alive; and
in a divoree suit agajinst her sccond husband she
enn Dot bave alimony pendente lile: FPultz V.
Fultz, § O NI (W.S) 593, 31 Q. D. (M.F.} 163

The nmount may be large esough for ihe wife's
wubsistence and to pay her counsel fees and ex-

‘penses of divores suit: Darsey v. Guodenow, W.

120,
2. Alimony to hughand

A husband may be allowsd alimony pendante
lite where he iz oid and withoul means of sup-
port, and the wile has a small income from real
eatute;  State v. Kirves, 1 Dayton Term Reb.
(tddings} 10

3. Enforcemént

An oerder to pay alimony pendente lite is not
within the clausc of the consltitution forbidding
imprisonment for debt, excepting cases for fraud,
Wwhere it appears that lhe defendant has, sinece
the making of such order, been in such dnancial
condition that he mighti eagily have compiied there-
with, and, when summoned hefore lhe court on
motion Lo commit, sLill resisted the order toc pay,
it was held not error to order him Lo pay chnarges
or to he commilied In jall for five davye; Kadsra-
bek v, Kaderabek, 3 O, € €. #18, 3 G. C D, 2886,

Tr alimony pendente lite was allowed in a pro-
ceeding for diverce, and all insgtallments of such
alimony are paid up te the time that an order iz
made transferring the case to another county tor
trial, and installments are not pahd after suchk or-
der is made, the court to which such case la trans.
ferred shonld entertain proceedings in contempt
to compel the payment of such installments of ali-
mony, and not the court from whith gueh casze wag
transterred; Miils v. Mills, 24 O. C. C. (3L8) 133, 24
0, €. D, 517,

I it appear that the husband has made rea-
gonable and diligent efferts Lo comply with the
arder to pay temporary alimeny, and is not at
fault for hig failure to do so, he will not be held
in contempt, although his obligation under the or-
der eontinues: Rorror v. Berrer, 17 0. D. (N.P.)
147, 14 0. L. R B3L ’

4. Review

This section provides for the allowance of ali-
mony by the court of appeals when an appeal iy
taken fram the trizl court to that court, .but the
word “appeal” as thdrein used applies enly to
thoge causes in which a hearing de nove is had
in the veviewing couri: Hoeskhold v, Rockheld, 11
0. L.A, 399

tzeneral Cgde § 11994, providing for alimony and
asllowance pendente lite to be granted by the court
of appeals on appeal, does nof anthorize the court
of appesals to atlow temporary alimeony or cxpenses
and support where the cage is in that court on
Efoceedings in error: Riebol v. Riebel, 15 O.L.A.
b4,

No appeal ties from a pendente atlowance, The
allowance and i€ amount are dixeretionary: Tay-
lor v. Tavlor, 25 Q. 8. 71; Braechle v. Brachly, § Dee.
Rep. 345, 7 Bull 1346, -

An order that a husband pay the wife an al-
lowanee pendente lite is 2 final order, reviewable
on crror: Wing v, King, 38 0. 8 370,

1f the wife is entirely in the wrong, the al-
lowance wf the allmony pendente lite will be re-
versed: Tlinn v, Tlinm, 30 O, ¢, ¢,101, 6 0. C D4,

An award of alimony peundente lite is inm the
diseration of ihe court wherein ihe action is
pending, and wlere there has beeon no abuse of
disceretion mo appeal lies to the higher enuris:
Iﬁﬂyers v. Myers, 28 O. C. C. (N.8.) 218, 33 0. C. D,
528,

Spc. 11995, Parties defendant. A person

or eorporation having possession eor control of or.

¢laiming an inferest in property, real or per-
gomal, of the party out of which another seeks
alimony, may be made a party defendant. (B.

8, Sec. 5T01.)

HISTORY . —R, 5, §5701; o1 v 348; £3 v, G0, 02y
72 v, 145, B9; S. & C. 5.

Parties: B> Divoree §40; ©-JUR Divoree § 98,

In an action for alimony, with conslructive
gervice only upon the defendant husbaod, Lut
actual serviece upon a corporalion in which the
husband owes stock, sald stoek may be allowed
the wife as alimony and an order made upoen the
corporation, ordering it to transfer the cvertificates
of stock te her, if in its possession, and providing
that in Lhe event of its inability to transfer them
to her that the decree of the court should operale
aa such transfer so as Lo vest in her the title
theretn: ‘Transit Co. v, Beeman, 14 O. O, Q0 (NS
112, 21 (n C. T3, 500 [affirmed in memorandum opin-
jor;, Trangit Co. v. Beeman, 51 0. 8. B09; on author—
ity of Benner v. Benner, §3 0. 8§ 2201

An altempt to frastrate an order of court aredh
defeat its judgment for alimony theaough the or-
ganization by the defendant of a corporation and
transfer to ik of the Lusiness anterprises being
carried on Ly him, affer the court had initimated:
to counsel that a decree for alimony would be al-
lowed te plaintiff and an egual division of the
property ordered, but hefore a decree carrying
into effect the intention of the court had been
enterad, conslitutes fraud and deeeit: Daniels v.
Traniels, 17 O, N P (N.5.) 605, 26 O. D. (N.FPJ 6745,

Qpe. 11986, Injunchion. When it is made
to appear to the court, or 2 judge in. vaeation,
that a party is about to dispose of or incumber
property, or any part thereof, so as to defeat
the other party in obtaining alimony, sueh court
or judge may allow an injunetion to prevent
this, with or withoui bond, at diseretion. A
party may sell and assign the order for alimony
or allowance, alter it is made. (R. 8. Sec. 5701.)
HISTORY.—R, & §35701; 91 v. &d8; 55 v. 66, 63;
T2 v, 145, § 93 8, & C. G135
FORM: Petition by wife against hushand to pre-
vent squandering her property. Bates § 1637F-4.
References to Page's Digest and Qkio Jurisprudence
Preservetion of status quo in pending suit:  Fwe
Divoree §§99 cf seq., 124, Injunction §32;
osuR Divoree §110; liquity §87, Injunetions
85 88, 221, i _

Sale or assignment of judgment: O-JUR Divoree
§ 108, Judgmenis § 99,

ANNOTATIONS

If u petition for diverce and alimony by the
wite, specially describes cartain real estate of
the husband, charging it with equities of the wile,
and =zsking an injunclion fo prevent alienation
pendente lite, and also eguitable telief, and the
decree therein is such as that from i, it may be
founil that the court acted on those equities and
favorably . thereto, the proceeding operates as a
lis pendens, and the decree for alimony and set-

tling equities will he a lien on the lands, prefers’

able to that of a morigagee who had actual motice
of the proceedings for -diverce and anlimony, and
whose, mortgage was executed and recorded, pend-
ing thoss proceedings:’ Tolerton ., Willlard, 30
0. 8. 579,

An actlon hy a wife zzainst a nonresident hus-
hand, seeking to apply the proceeds of his realty,
which is situated in this state, to her support
is a proceeding in rerm, and the court may grant
a preliminary injunciion to prevent hiim from trans-
forring the preperty, rending the guit; and after
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REVISED CODE

TITLE XXXI.
DOMESTIC RELATIONS—CHILDREN

Chapter
3101. Marriage.

3103, Husband and Wife.
3105, Divorce and Alimony,
3107,  Adoption.

3169, Infants.

3111, Bastardy.

3113. Neglect and Abandonment of Dependents.

3115, Swupport of Dependents,




9"' of the Revised Code shall be
not more than siv monlhs.
2 of the Rewised Code shall be
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103.
WIFE.

1ily. .
sapport Family.
ty of the Other.

arriage.

>

ralions.
sach other obligations of muiual

f the family.

. He may choose any reasonable
nust conform thereto.

shand to support family.

his wife, and his minor children:
s ynable to do so, the wife must
eolects to support his wife, any
er with nceessaries fur her sup-
-enf fram the Liusband unless she

the property of the ether.

srest in the property of the other,
3 of the Rewvised Code, the right
hansion house after the death of
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Sec. 310306 (800z-6). Coniracts affecting marriage.

A husband and wife cannot, by any conlract with cach other, alter their
legal relations, except that they may agree to an immediate separation **%
and make provisions for the support of cither of them and their children
during the separation.

Sec. 3103.07 (Booz-7). Property.

A martied person may take, hold, and dispose of property, real or
personal, the same as if unmarricd.

Sec. 3103.08 (Bcoz-8). Responsibility.

Neither hushand nor wife, as such, is answerable for the acts of the
other.

CHAPTER 3105.
DIVORCE AND ALIMONY.

Revised Crenaral

{Tode Code

Nuwbers Numbers Litles

310501 80031 Grounds for Thvorce.

3165.02 8003-2 Prohibition,

310503 20033 Place Where Action Shall Be Brought.
310594 8003-4 Residence of Wife.

3105.05 8003-6 Service on Residents.

3105.00 80037 Notice lo Nonresidents.
3105.67 8005-8  Foreign Defendants.

3105.08 8003-9 Tnvestigation,

3105.00 B8003-1¢  Hearing.

310510 BO03-11  Answer, Hearing, and Judgment,
310511 8003-12  Testimony.

310512 8003-13  Evidenve of Marrizge.

310513 8003-14  Tepititnacy of Children.
310514 800315 Allowance DPendente Lite.
3E5.15 8003-10  Delay of Decrec.

310516 8003-17  Restoration of Name.

3105.17 00318 Growuds {for Almony.

3105.18 [003~-19  Alimony.

310:1.19 8013-26  Parties Defendant.

3105.20 300321 lujuoction and Equity DPowers.
3109.21 B303-22  Children. .
3103.99 300323 Pennlty,

Sec. 310501 (S003-1). Grounds for divoree,

The court of common pleas may grant divorces for the following
causes:

(A) *% Either party had a husband or wife living at the time of the
marriage from which the divorce is sought ;

(B) Willful absence of the adverse party for one year:

(C) Adultery; ' ’

(D) Impotency;
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(1t} Extreme cruelty;

(F) Fraudulent confract;

(G) Any gross neglect of duly;

(IT) Habitual drunkenness; i

(1Y Imprisonment of the adverse party in a state or federal penal in-:
stitution under sentence thereto at the time of filing the petition :

(1) #%F Procurement of a divorce without this state, by a husband

or wife, by virtue of which the party who procured it is released from the,

obligations of the marriage, while such obligations remain binding upon -

the other party *¥%,

Sec. 3105.02 (Roo3-2z). Prohibition.

No person shall advertise, print, pubiish, distribute, or cirealate a eir- !
cular, pamphiet, card, handbiil, advertisement, printed paper, book, news-.
paper, or nofice, or cause such to be done, with the intent to procure ori
aid in procuring divorces, cither in this state or elsewhere. This scction
k% does not apply to the printing or publishing of a notice ot advertise-
ment authorized by law.

Sec. 310503 (%003-3). Place where action shall be brought.

Faxeept in an aciton for alimeny alone, the plaintiff shall have heen a
resident of the state at least one year immediately before filing the petition,
Actions for divoree or for alimony shall be brought in the county of which
the plantiff is and has been *** a hona hde resident for at Jeast ninefy
days immediately preceding the fling of the petition, or in the county
where the canse of action arose. The courl of copnon pleas shall bear and
determine the case, whether the marriage took place, or the cause of &
vorce oceurred, within or without the state,

Sec. 3165.04 (8oo3-4). Residence of wife.

When a wife files a petition jor *## divorce % or for alimony, the
residence of her hushand ¥+ dees not preclude her irom the provisions of
cections ¥*% 3705.07 fo 3105.21, inclusive, of the %% Repised Code.

Service on residents.

Sec. 3185.05 (8003-6).

When the defendant iz an action Jor divorce or for alimony is a test
dent of his state, the clerle of the court of commion pleas shall 1ssue a sunv
mons *¥# directed to the sheriff of the county in which **¥% such defendant
resides or is found, which #¥ {ogether with a copy of the petition shall be
served on him at Jeast six weeks before the hearing of the cause.

Sec. 3105.06 (2003-7). Notice to nonresidents.

If the defendant in an action for dizorce vr for alimony 1s not o resk
dent of this state, is a resident of this state but personal service cannot be
served upon him, ot his residence is unkaown, notice of the pendency of the.

action must be given by publication as provided hy sections #¥¥ 2703.14 o
Unless it is made (o appear;
ta the court of commion pleas, by affidavit or otherwise, that his residenct!

2yo3.27, inclusive, of the **% Repised Code.

0

is unknown to the plaintiff *
diligence it cannot be ascerts
forthwith on the filing of it
known place of residence.

Sec. 3165.7 (Boo3-8). F
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ant is the subject of a foreig
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petition to a consular represe
otates. :

Sec. 3105.08 (Boo3-0).
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mon pleas may, und m cases
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worth of the parties to the act
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guest nel less than five days 1
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Sec. 3105.08 (Sooz-10).
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Sec. 310510 {8coz-11),
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Sec, 3105.18 (8003-19). Alimony.

The court of common pleas may allow alimony as it deeins reasonable
fo either party, howing due regard Jo property which came o either by
their marviage, the earwing capacity of either, and the walue of real and
personal estate of either at the ttme of the decree.

sk Such alimony may be allowed in real or personal property, or
both, or by (.ICC%'G'Eillg a sum of money, l)ayab]e either n gross Or {?}I in-
staliments, as the court Jdeems equitable,

Sec. 3105.18 (8oo3-z0). Parties defendant.

A persom ot corporation having possession of, *** control of, or
claiming an interest in property, real or personal, out of which another
secks alimony, may he made a party defendant,

Sec. 3105.20 (80o3-21}. Injunction and equity powers.

When it is made to appear to the court of common pleas, or 2 judge
in vacation, that a party is about to dispose of or encumber property, or
any part thereof, so as to defeat the other party in cobtaining alimony,
the court or judge may allow an injunction, with or withowt bond, to pre-
vent stuch action *** A party may scll and assign the order Tor alimony
or allowance, after it is made, In any matter concerning domestic refa-
tions, the court %% shall not be deemed to he deprived of its full cyuity
powers and jurisdiction,

Sec. 3105.21 (8co3-22). Children.

Upon satisfactory proof of any of the charges in the petition for
divorce or for elimony, the court of common pleas shall malce such order
for the disposition, care, and maintenance of the children *¥* of the mar-
riage, as is just, and in accordance with section % 3100.04 of the *w*
Rewised Code.

Sec. 3103.99 (8oo3-23). Penalty.

{A4) Whoever violates scction ¥¥% 7505.02 of the *% Revised Code
shall be fined not Iess than twenty-five nor mere than five hundred dollars
or imprisoncd not more than six months, or both.

CHAPTER 3107,

ADOPTION.
Kevised General -
Code Code
Nunhers Numbers Titles
3171 80041 Definitions.
307,02 B004-2 Persons Who May Adopt.
310703 8004--3 Petition for Adoption.
3107.04 2004-4 Hearing ; Next Friend; Notice.
07 05 30045 Luvestigation by Next Friend; Costs,
3102.06 8004--6 Conscent.
3107.07 BG4-7 Iteadaption,
31G7.08 8004-8 Approval or Disapproval of Placement; Jurisdiction,

I3
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{ Amended Suhstitute House RBill No. 233)

AN ACT

end sections 2301.03, 3101.04, 8101.05,

To am
5105.17, 31056.18,

3105.01, 3105.03, 3105.10,
3109.04, and 2100.05, to enact sections
3105.091, 3106.21, 2105.61, 3105.62, 3105.63,
3105.64, and 3105.65, and 1o repeal section

9103.02 of the Revised Code relative to mar-

riage and divorce.

Be it enacted by the General Assembly of the State of ORio!

That sections 9301.03, 3101.04, 3101.05, 3108.01,

2105.03, 8105.10, 2105.17, 3106.18, 2109.04, and 2104.05 be amend-
ed, and sections 3105.091, 210621, 3105.61, 2105.62, £#105.63,
31056.64, and 2105.65 of the Revised Code be enacted to read as

follows:

See. 2301.03. (A)
court of comrmech pleas

grorioN 1.

In Franklin county, the judges of the
whose terms begin on January 1, 1953,
January 2, 1953, and January o, 1969, and SuCCEsHOLS, ghall have
the same qualifications, exercise the same powers and jurisdiction,
and receive the same compensation as other jodyes of the court
of commeon pleas of Franklin county, and shall be elected and
designated as judges of the ivisi

1 have all the powers relating to

domestic relations. They shal
der sections 2151.01 to 9151.61 and

juvenile courts, and all cases un
ized Code, all hastardy cases over which

section 2151.99 af the Revise

the juvenile cour jurisdiction, and all divoree, alimony, and
amnulment cases ghall be assigned to guch judges. Tn addition to
his regular duties, the judge who ig sepior in point of service shall
gerve on the children services board, the county advisory board,
and shall be the administrator ations court, its

gubdivigions and departments.
(B) In I{amilton county, the judge of the court of common
pleas, whose term bepins on January 1, 1957, and SUCCESBOLE, and
whose term peging on

the judge of the court of common pleas,
February 14, 1967, and successors, shall be the juvenile judges as

provided in sections 2151.01 to 2151.61 and QRCTION 2151949 of
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Am. Sub. H. B. No. 233
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(D) UPON THE GRANTING OF A JUDGMENT FOR ALJ-
MONY, WHEN BY THE FORCE OF THE JUDGMENT REAL
ESTATE IS GRANTED TO ONE PARTY, THE OTHER PARTY
IS RARRED OF ALL RIGHT OF DOWER IN THE REAL ESTATE
AND THE COURT MAY PROVIDE THAT EACH PARTY
SHALL BE BARRED OF ALL RIGHTS OF DOWER IN THE
REAL ESTATE ACQUIRED BY HRITHER PARTY AT ANY
TIME SURBSEQUENT TO THE JUDGMENT.

“Tyower” as used in this section has the meaning set forth
in section 2103.02 of the Revised Code.

See. 3105.17. Either party to the marriage may file & [pet
sien] COMPLAINT for divorce or for alimony, and when filed the
other may file a [eross-petitien] COUNTERCLAIM for divoree or
for alimony. The court of common pleas may grant alimony on a
[petition] COMPLAINT or [evess-petitien] COUNTERCLAIM, RE-
GARDLESS OF WHETHER THE PARTIES ARE LIVING SEPA-
RATKLY AT THE TIME THE COMPLAINT OR COUNTER-
CLAIM IS FILED, for the following causes:

(A) Adultery;

(B) Any gross neglect of duty;

(C) Abandonment without pood canze;

(D) [ separotion is sonsequetee of Hhdrestment] ILL-TREAT-
MENT by the adverse party;

(E) Habitual drunkenness;

(F) Imprisonment of the adverse party in a state or federal
penal institution under sentence thereto at the time of filing the
petition.

See, 8105.18. [®he] (A) IN A DIVORCE, DISSOLUTION

" OF MARRIAGE, OR ALIMONY PROCEEDINGS, THE court of

common pleas may allow alimony as it deemy reasonable to either
party [;W&%iﬁgﬁé%ﬁfﬁpﬁ%%@heﬁmﬁ%e&%ﬁe}bﬁm
mareiaze; the carying efph Hir of either; and e value of renl and per-
sonat estate of either ab the Hhue of the deeree].

[Suek| THE alimony may be allowed in real or personal prop-
erty, or both, or by decrecing a sum of money, payable either in
gross or by instaliments, as the court deems eguitabie,

(B) IN DETERMINING WHETHER ALIMONY IS NIC-
ESSARY, AND IN DETERMINING THE NATURE, AMOUNT,
AND MANNER OF PAYMENT OF ALIMONY, THE COURT
SHALL CONSIDER ALL RELEVANT FACTORS, INCLUDING:

(1) THE RELATIVE FARNING ABILITIES OF THE
PARTIES; ,

"~ (2) THE AGES, AND THE PHYSICAL AND EMOTIONAL
CONDITIONS OF THE PARTIES;
(3) THE RETIREMENT BENEFITS OF THE PARTIES;

Am. Sub. H. B. ]
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(4) THE EXPECTANCIES AND INHERITANCES OF THE
PARTIES;

(5) THE DURATION OF THE MARRIAGE; |

(6) THE EXTENT TO WHICH IT WOULD BE INAPPRO:
PRIATE FOR A PARTY, BRCAUSE HE WILL BE CUSTODIAN
OF A MINOR CHILD OF THE MARRIAGE, TO SEEK EMPLOY-
MENT OUTSIDE THE HOME;

(7) THE STANDARD OF LIVING OF THE PARTIES ES-
TABLISHED DURING THE MARRIAGE;

(8) THE RELATIVE EXTENT OF EDUCATION OF THE
PARTIES; |

(9) THE RELATIVE ASSETS AND LIABILITIES OF THE
PARTIES;

(10) THE PROPERTY BROUGHT TO THE MARRIAGE
BY EITHER PARTY;

(11) THE CONTRIBUTION OF A SPOUSE AS HOME-
MAKER.

() IN AN ACTION BROUGHT SOLELY FOR AN ORDER
FOR ALIMONY UNDER SECTION 3105.17 OF THE REVISED
CODE, ANY CONTINUING ORDER FOR PERIODIC PAY-
MENTS OF MONEY ENTERED PURSUANT TO THIS SECTION
IS SUBJECT TO FURTHER ORDER OF THE COURT UPON
CHANGED CIRCUMSTANCES OF EITHER PARTY.

Sec. 8105.21. (A) UPON SATISFACTORY PROOK OF
THE CAUSES IN THE COMPLAINT FOR DIVORCE, ANNUL-
MENT, OR ALIMONY, THE COURT OF COMMON PLEAS
SHALL MAKE AN ORDER FOR THE DISPOSITION, CARE,
AND MAINTENANCE OF THE CHILDREN OF THE MAR-
RIAQE, AS IS IN THEIR BEST INTERESTS, AND IN AC-
CORDANCE WITH SECTION 3109.04 OF TIIE REVISED CODE.

(B) UPON THE FAILURE OF PROOK OF THE CAUSES
IN THEE COMPLAINT, THE COURT MAY MAKE THE ORDER
FOR THE DISPOSITION, CARE, AND MAINTENANCE OF
ANY DEPENDENT CHILD OF THE MARRIAGE AS 1S IN THE
CHILD'S REST INTEREST, AND IN ACCORDANCE W ITH SEC-
TION 3109,04 OF THE REVISED CODE.

Sec. 3105.61. THE COURT OF COMMON PLEAS MAY
GRANT A DISSOLUTION OF MARRIAGE.

Sec. 3105.62. ONE OF THE SPOUSES IN AN ACTION
FOR DISSOLUTION OF MARRIAGE SHALL HAVE BEEN A
RESIDENT OF TIE STATE AT LEAST SIX MONTII3 IMMIE-
DIATELY BEFORE FILING THE PETITION. ACTIONS FOR
DISSOLUTION OF MARRIAGE SHALL BE BROUGHT IN THE
PROPER COUNTY FOR COMMENCEMENT OF ACTIONS PUR-
STUANT TO CIVIL RULES.FOR PURPOSES OF SERVICE OF
PROCESS, BOTH PARTIES IN AN ACTION FOR DISSOLUTION
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AMENDED HOUSE
BiLL NoO. 338

Act Bffeclive Date: 5-2-36
Prate Passed:  1-14-86
Date Approved by Governor:  1-31-86
Nate Filed:  1-31-86

File Number: 127
Chief Spensor: BOSTER

General and Permanent Nature:  Per the Director of the Ohio
Legislative Service Commission, this Act’s scetion numbering of
Taw of & general and permanent nature is complete and in conform-
ity with the Revised Cede,

Editor’s Notc:
bill.

An LSC Analysis is printed at the end of this

To amend sections 3105.18, 3105.63, and 3105.65 of the
Revised Code 1o permit the modification of the
amount or terms of alimony decreed in a diverce or
dissolution of marriage action onty if the parties con-
sent in specified manners.

He it enncted by the General Assembly of the Stare of Ohio:

SEOTION L. That sections 3105.18, 3105.63, and 3105.65 of
the Revised Code be amended o read as follows: .

3105.18  Allowance of alimony; factors determining
nature, amount and manner of payment; continuing jurisdic-
tiom; modification [Eff. 5-2-86]

(A} In # divorce, dissolution of marriage, or alimony proceed-
ings, the courl of common pleas may allow alimony a3 il deems
CONSIDERS reasonable to cither party.

The alimony may be allowed in real or personal property, or
both, or by decrecing a sum of money, payable cither in gross or by
installments, as the court deems CONSIDERS eguitable.

(B In determining whether alimony is necessary, and in deter-
mining the nature, amount, and magaer of payment of alimony, the
conrl shall consider ali relevant factors, including, BUT NOT
LIMITED TQ, THE FOLLOWING:

(1) The relative earning abilitics of the parties;

(2) The ages, and the physical and emotional conditions of the
parties;

(3) The retirement benefits of Lhe parties;

{4) The expectancies and inheritances of the parties;

{5} The duration of the marriage;

(6) The extent to which it would be inuppropriate for a party,
because hie will be custodian of a minor child of the marriage, to
seek employment outside the home;

() The standard of tiving of the parties cstablished during the
marriage;

{8) The relative extent of education of the parties;

(9) The refative assets and liabilities of the parlies;

(10) The property brought to the marriage by cither party;

{11} The coatribution of 2 spouse as homemaker.

(C) Fn an action brought solely for an order for alimony under
section 310517 of the Revised Code, any continuing order for
periodic payments of money entered pursuant to this section is
subject to further order of the coort upon changed circumstances of
either party.

(1} 1F A CONTINUING ORDER FOR PERTODIC I'AY-
MENTS OF MONEY AS ALIMONY IS ENTERED IN A

1986 Session Laws—Full Text

H 358

DIVORCE OR DISSOLUTION OF MARRIAGE ACTION
THAT 1S DETERMINED ON OR AFTER THE EFFECTIVE
DATE OF THIS AMENDMENT, THE COURT THAT
ENTERS THE DECREE OF DIVORCE OR DISSOLUTION
OF MARRIAGYE DOES NOT HAVE JURISDICTION TO
MODITY THE AMOUNT OR TERMS OF TIHE ALIMONY
UNLESS THE COURT DETERMINES THAT THE CIR-
CUMSTANCES OF EITHER PARTY HAVE CHANGED
AN UNLESS ONE ORTIE FOLLOWING AFPLIES:

{1} IN THE CASE OF A DIVORCT, THE DECREE OR'A
SEPARATION AGREEMUNT OF THE PARTIES TO THE
DIVORCE THAT IS INCORPORATED INTO THE DECREL
CONTAINS A PROVISION SPECIFICIALLY AUTIIORIZ-
(NG THE COURT 1O MODIFY THE AMOUNT OR TERMS
OF ALIMONY;

{2) IN THE CASE OF A DISSOLUTION OF MARRIAGE,
TIIE SEPARATION AGREEMENT THAT IS APPROVED BY
THE COURT AND INCORPORATED INTO THE DECREE
CONTAINS A PROVISION SPECIFICIALLY AUTHORIZ-
ING THE COURT TO MODTFY THE AMOUNT OR TERMS
OF ALIMONY. .

3105.63 Tetition for dissolution; separatiﬁn agreement
[Eff. 5-2-86]

A petition for dissolution of marriage shali be signed by both
spouscs, and shull have attached and incorporated a separation
agreement agreed ta by both sponses. The separation agreement
shall provide for a division of all properlys; alimonys-ands;; il there
are minur children of the marriage, for custody of minor children,
child support, and visitation rights; AND, IF THE SPOUSES 50
DESTRE, AN AUTHORIZATION TO THE COURT TO MOD-

IFY THE AMOUNT OR TERMS OF ALIMONY PROVIDED

IN THE SEPARATION AGREEMENT. An amended separation
agrecment may be filed at any time prior to or during the hearing
on the petition for dissolution of marrjage. Upon receipt of a peti-
tion for dissolution of marriage, the court may cause an investiga-
Lot 1o be made pursuant o eivibenles THE CIVIL RULES.

3105.65 Dismissal of petition or approval of agreement
and grant of dissolution; effect of decree; continuing jurisdic-
fion; modification of alimony [Eff. 5-2-86]

{A) If, at the time of the hearing, cither spouse is not satisfied
with the separation agreement, or dogs not wish a dissolution of the
marriage, the court shall dismiss the petition and refuse to validate
the. proposed separation agreement.

(B) If, upon review of the teslimony of both spouses, and of the
report of the investigator pursuant to TIE Civil Rules, the court
approves the separation agreement and any amendments therete
TO 1T agreed upon by the partics, it shall grant a decree of dissolu-
tion of marriage weerparating THAT INCORPORATES the scp-
aration agreement. A decree of dissolation of marriage has the
same effect upon the property righis of the parties, including rights
of dower and inheritance, as a decree of divorce. The court has full
power to enflorce its decree, and relains jurisdiction to modify all
matlers of custody, child support, and visitation, AND, ONLY TN
ACCORDANCE WITH DIVISION (B3(2) OF SECTION
3105.18 OF THE REVISED CODE, HAS AUTHORITY TO
MODITY THE AMOUNT OR TERMS OF ALIMONY.

SECTION 2. That existing sections 310518, 3105.63, and
3105.65 of the Revised Code are hereby repealed.

SECTION 3. The amendments 1o sections 310518, 3105.63,
and 3105.65 of the Revised Code made by Section 1 of this act do
ot affect divorees or dissolutions of marriage that were determined
prior to (he effective date of this act, and do not affect awards of
alimony or, when authorized by statutory or commeon law of this
state, modifications of awards of alimoeny in such divarces or disso-
lutions of marriage. '
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LSC Analysis of Am. ILB. 358
{As Reported by H. Civil & Commercial f.aw)

Editor’s Note:  The following analysis, by the staff of Ohio’s
Lepislative Service Commission, is printed to assist subscribers.
CAUTION: because bills are subject to possible fieor amendments
and conference committee changes following prepasation of the
analyses, the text of an analysis may not reflect all of the provisions
of the Bill as signed into law.

Summary:

Permits the moditication of the amount and tereas of
akimony decreed in a dissolution of marriage case.

provides for the modification of the amount and
verms of afimony in a divorce or dissobution of mar-
riage case if the partics consent L0 the modification in
specified manners.

CONTENT AND OPERATION

1. Existing law

Current section 3105.18 of the Revised Code allows courls to
order afimony in a divarce, dissolution of marriage, or alimany
proceeding, Alimony can be in the form of a division of real or
personal property, a lump-sum monetary payment, or periodic mon-
ctary payments {commonly called and referred to below as “peri-
adic sustenance” alimony). Courts can award alimony as they con-
sider reasonable to either parly, but only after considering all
refevant factors (including matters sei forth in the statute}.

When alimeny is ordered in an alimony proceeding and is in the
farm of periodic payments, the court involved can modify the order
upon changed circumstances of cither party {sec. 3105.18(C)).
Although section 3105.18 does not specifically authorize the modi-
fication of alimany awarded in a divorce case, it has been judicially
recopnized that courts have continuing jurisdiction te modify “peri-
odic sustenance” alimony they awarded in a divorce case, cven il an
award of alimony is associated with a settlement agreement of
partics incerporated into a divorce decree; changed circumstances
commonty is the basis for a modification, and scparation agree-
ments incorporated into diverce decrees may expressly authorize
modilications. See, Wolfe v, Wolfe, 46 Ohio 5t 2d 399 (1976).

In a dissolution of marriage action, the parties must subimit a
separation agreement Lo the courl that, among other things, must
provide for alimony (see. 3105.63). If approved by the court, it is
incorporated into the decrec of digsolution of marriape (sec.
1105.65). The court involved has continuing jurisdictien to modify
matters of custody, child support, and visitation covered by the
agreement (sec. 3105.65), but, unless the agreement expressly so
permits {sec COMMENT), the courl deoes not have ceniinuing
jurisdiction to modify alimony agreed to in the agreement and
incorporated imto the decree of dissalution of marrisge. See,
McClain v. McClain, 15 Ohio S1. 3d 289 (1984).

I, Changes proposed by the bill

The bill specifically would permit a modification of alimony in a
divarce or dissolulion of marriage case that is determined on or
after the Bill's effcetive date (secs. 3105.18(D) and 31035.65¢(B)).
The modification coutd be of the amount or the terms of alimony
(secs. 3405.18(D}, 3105.63, and 3105.65(B)).

Flowever, a modification would be permilted only if an “author-
ization” exists as [oltows {sec. 3105.18{D)}:

(A} In a divorce, either the decrec itsell ar a separalion agree-
ment incorporated into it would have to contain a provision specifi-
cally authoriziag the court to modify the amount or terms of ali-
MNony;

(B} In a dissoluiion of murriage, the separation agreement
approved by the court and incorperated into the decree woubd have
1o contain an authorizatien in order for the court to madify the
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amount or lerms of alimony. kn this regard, the bill woeld amend
seotion 3105.63 0 specifically authorize parlies to a dissclution of
marriage case Lo include 2 medification of alimony provision in
Lheir scparation agreement if they wish to so authorize the court.

The bill would specify that its proposed modification of alimuny
provisions do not affeet the lollowing {Section 3):

{A) Divorces or dissolutions of marriage that were determined
prior 10 the bill's effective date;

{B) Awards of alimony or, when authorized by Ohio statutory
or case law, modilications of alimony in diverces or dissolutions of
marriage that were determined prior to the bill’s effective date.

COMMENT

According 1o lestimany before the House Civil and Commercial
Law Commiites, some Olio courts will nos modify alimony agreed
to in a separation agreement involved in a dissolution of marriage
case even if the parties have cxpressly provided tn the agreement
that the alimony is modifiable by a court. The courts have con-
chuded that the Revised Code dees not grant them conlinuing juris-
diction over the atimony and that only the General Assembly can
confer jurisdiction upon the courts, not the parties to a proceeding,.

AMENDED HOUSE
BiLi. NoO. 408

Act Liffective Date: 5-2-B6
Date Passed:  1-15-86
Date Approved by Governor: i-31-86
Date Tiled:  1-31-86

File Number: 128
Chief Sponser:  COLONMNA

General and Permanent Nature:  Per the Director ol the Ohio
1 egislative Service Commission, this Act’s section numbering of
law of a general and permanent natuec is complete and in conform-
ity with the Revised Code.

To amend section 122.36 of the Revised Code (o prohibit
the disclosire Lo tie public of trade secrets and other
finaneial and commereial information received by the
Ohie Technoiogy Transfer Organization.

Be it enacted by the General Assembly of the Stare of Qhio:

SECTION 1. That scction 122.36 of the Revised Code be
amended to read as follows:

122.36 'I'rade secrets protected [Eff. 5-2-36]

(A} Any materials or data submitted, made, or received by the
director of development, the industrial technology and enterprise
advisory hoard, aad the controlling board, to the extent that the
material or data consists of trade secrcts, commercial or financial
inforimation regarding prajects is not deemed to be public informa-
Lion or public documents and shall not be apei to puhlic inspection.

By ANY MATERIALS OR DATA SUBMITTER, MADH
AVAILABLE TO, OR RECEIVED BY OIIIO TECHNOLOGY
TRANSFER AGENTS OR THE DEPARTMENT OF DEVEL-
OPMENT IN CONNECTION WITH TIE ACTIVITIES OF
THE OHIO TECIINOLOGY TRANSFER ORGANIZATION,
OR ANY INFORMATION TAKEN FROM SUCH MATERL
AlS OR DATA FOR ANY PURPOSE, TO THE EXTENT
THAT THE MATERIALS OR DATA CONSIST OF TRADE
SECRETS OR OTHER PROPRIETARY INFORMATION,
ARE MNOT PUBLIC INFORMATLION OR PUBLIC DOCH-
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officer employed by the agency who has had crisis intervention
training, if any of the peace officers employed by the apency who
have had crisis intervention training is reasonably available.

(B) WHEN A PERSON IS CHARGED WITH A VIOLA-
TION OF SECTION 2907.02, 2907.03, 2907.04, 2907.05,
2907.06, OR 1907.12 OF THE REVISED CODE AND THE
LAW ENFORCEMENT AGENCY THAT ARRESTED THE
PERSOMN OR A COURT DISCOVERS THAT THE PERSON
ARRESTED OR A PERSON WHOM THE PERSON
ARRESTED CAUSED TO ENGAGE IN BEXUAL ACTIVITY
HAS A COMMUNICABLE DISEASE, THE LAW ENFORCE-
MENT AGENCY THAT ARRESTED THE PERSON OR THE
COURT IMMEDJATELY SHAILL NOTIFY THE VICTIM OF
THE NATURE OF THE TISEASE.

{C) As used in this section, “crisis intervention training” has the
same meaning as in section 109.71 of the Revised Code.

SECTION 2. That cxisting seciions 2151.14 and 2507.30 of the
Revised Code are hereby repealed.

AMENDED SUBSTITUTE HOUSE
BiLL No. 509

Act Effective Date:  9-17-86
Date Passed:  5-22-B6
Date Approved by Governor:  6-18-86
Date Filed:  6-18-86
File Namber: 251
Chiel Sponsor:  HARTLEY

General and Permanent Nature:  Per the Director of the Ohia
Legislative Service Commission, this Act's seclion numbering of
faw of a general and permaneni nature is compiete and in conform-
ity with the Revised Code.

Section Effective Date(s): This Act contains provisions which
take cffect on dates different [rom the effective date of the Act
itself. See Act scction{s) 3 and 6.

fditor’s Note:  An LSC Analysis is printed at Llhe ¢nd of this
bill.

To amend scctions 145.56, 742.47, 2151.23, 2301.35,
2301.351, 2301.36, 2301.37, 2301.372, 2301.38,
2301.39, 2329.66, 2705.05, 310518, 3105.21,
3109.05, 311113, 3113.04, 311321, 3i13.3],
3115.22, 3307.71, 330%9.66, 3770.07, 4123.67,
55035.,22, and 3747.121, to enact sections 2301.353,
2705.031, 3113211, 3113.202, 3113.213, 3113.214,
and 5101.311, and to repeal section 2301.371 of the
Revised Code to conform the existing child support
enforcement withholding mechanism to certain man-
dates of the federal Child Support Enforcement
Amendments of 1934, to make other changes to the
existing child and spousal support enforcement pro-
cedures, and to amend section 2301.35 of the Revised
Code, effective June 6, 1988.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 145.56, 742.47, 2151.23, 230135,
2301.351, 2301.36, 2301.37, 2301.372, 2301.38, 2301.39, 2329.66,
2705.05, 3105.18, 3105.21, 3109.05, 3111.13, 3113.04, 3113.24,
311331, 3115.22, 3307.71, 3309.65, 3770.07, 4123.67, 5505.22,
and 5747.121 be amended and sections 2301.353, 2705031,

Appendix 14

3113.231, 3113.212, 3113.213, 3113.214, and 5101.311 of the
Revised Code be enacted to read as follows:

145,56 Taxation of allowances; exemption from execu-
tion or garnishment [Eff. 12-1-86]

The right of a person to a pension, #s AN annuity, or retirement
aliowance itself, any optional benefit, any other right accrued or
accruing to any person under seclions 143,01 to +45:5F 145,58 of
the Revised Cede, or of any munjeipal retirement system estab-
lished subject to such sections, under the laws of this staie or any
charter, the various funds created by scctions 145.01 to H557F
145.58 of the Revised Code, or under such municipal retirement
system, and all moneys and investments and income thereof, are
herehy cxempt from any state tax, except the tax imposed by
section $747.02 of the Revised Code, and any county, municipal, or
other local tax, and, except as provided in seetier SECTIONS
145.57 AND 31132} of the Revised Code, shall not be subject to
exccution, parnishment, attachment, Lhe operation of bankeuptey or
the insolvency laws, or other process of law, and shall be InAsKigna-
ble cxcept as specifically provided in swek scctions 14501 TO
145.58 AND 3113.21 OF THE REVISED CODE.

742,47 Exemption from execution [Eff, 12-1-86]

Fxcepl as provided in seetien SECTIONS 742,461 AND
3113.21 of the Revised Code, sums of money due or to become due
fo any person from the police and firemen’s disability and pension
fund are not liable to attachment, GARNISHMENT, levy, or
seizure under any legal or eyuitable process, whether such sums
remain with the treasuer of the fund or any officer or agent of the
board of trustees of the fund, or is in the conrse of transmission to
the person entitled therelo, but shall inure wholly to the benefit of
such person.

2151.23 Jurisdiction of juvenile court; orders for child
support [Eff. 12-1-86]

(A} The juvesile court has exclusive original jurisdiction under
the Revised Code:

{1) Coscerning any child who on or about the date specified in
the complaint is alleged 1o be a juvenile traflic offender, or a
delinquent, unruly, abused, neglected, ar dependent child;

(2) To determine the custody of any child not a ward of another
court of this state;

(3) To hear and determine any appiication for a writ of habeas
carpus invelving the custody of a child;

(4) Tu exercise the powers and jurisdiction given the probate
division of the court of common pleas in Chaplers 5122. and 5123,
of the Revised Code, if the court has probable cause (o believe that
a chitd otherwise within the jurisdiction of the court is a mentally il
person subject to hospitalization by court order, as defined in sec-
tion 5122.01 of the Revised Code, or a mentally retarded person
subjeet to institedionalization by court order, as defined in section
5123.01 of the Revised Code;

{5) To hear and determine all criminal cases charging aduits
with the violation of any section of Chapter 2151, of the Revised
Code;,

(6) Under the interstate compact on juveniles in seclion 21 51.56
of the Revised Code;

(7) Fo hear and determine applications for consent 1o marry
pursuant to section 310104 of the Revised Code.

{B) The juvenile court has original jurisdiction under the
Revised Code:

{1} To hear and determine all cases of misdemcanors charging
adufts with any act or omission with respeet to any child, which act
br omission is a violation of any state taw or any municipal ordi-
nance;

{2y To determine the paternity of any child atleged to have been
born out of wedlock pursuant to Chapter 3111 of the Revised
Code;

(3} Under the uniform reciprocal enforcement of support act n
Chapter 3115. of the Revised Code;

3
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JRDERED TO WITHHOLD OR DEDUCT AN AMOUNT
MONEY FROM THE INCOME OR OTHER ASSETS oF
YERSON REQUIRED TO PAY SUPPORT AND THAT
LS TO WITHHOLD OR DEDUCT THE AMOUNT OF
MNEY AS ORDERED BY THE SUPPORT ORDEUR, THE
URT ALSO MAY REQUIRE THE EMPLOYER, THE
REAU OF WORKERS COMPENSATION, AN
PLOYER TFHAT 18 PAYING WORKERS COMPENSA-
JN BENEFITS, A BOARD, BOARD OF TRUSTEES, OR
HER GOVERNING ENTITY OF A RETIREMENT SY5-
W, PERSON PAYING OR DISTRIBUTING INCOME TO

OBLIGOR UNDER A SUPPORT ORDER, OR FINAN-
\L INSTITUTION TO PAY THE ACCUMULATED SUP-
RT ARREARAGES.
3105.18 Allowance of alimony; factors determining
ure, amount, and manmer of payment; confinuing jurisdic-
n; modification; enforcement orders: contempt [Eff.
1-86) .
(A) In divoree; dissolution of Warnage, or akmony proceedings,
court of common pleas may allow alimoeny it considers reasona-
to either party.

The alimeny may be allowed in real or personal property, or
h, or by decreeing a sum of money, payabie either in gross or by
tallments, as the courl considers equitable.

(R} In determining whether alimony 18 necessary, and in deter-
sing the nature, amount, and manner of payment of alimony, the
irt shall consider 21l relevant factors, including, but not timited
the following:

{1) The relative earning abilities of the partics;

(2) The ages, and the physical and emotional conditions of the
rties;

(3) The retirement benefits of the parties;

{4) The expectancies and inheritances of the parties;

(5) The duration of the marriage;

(5) The extent to which it would be inappropriate for a party,
zause he will be custodian of a minor child of the marriage, to
sk employmeat outside the home;

(7) The standard of Yving of the parties established during the
irriage;

{8} The relative cxtent of cducation of the parties;

{9) The relative assets and liabilitics of the partics;

(10) The property brought to the marriage by either patiy;

(11) The contribution of a spouse as homemaker.

(C) Tn an action brought solely for an order for alimony under
ction 3105.17 of the Revised Code, any continuing order for
riodic payments of money eatered pursuant to thiz section is
bject to further order of the court upon chanped circumstances of
sher party.

(D) If a continuing order for periodic payments of money as
imony is entered in a divorce or dissolution of marriage action
al is determined on or after the effective date of this amendment,
¢ court that enters the decree of divorce or dissolution of mar-
ige does not have jurisdiction to modify {he amount or terms aof
¢ alimony untess the court determines that the circumstances of
ther party have changed and unless one of the following apphies:

{1} In the case of a divorce, the decrec or a separation agree-
ent of the parlies to the divorce that is incorporated into the
wree contains a provision speeifieiatly SPECIFICALLY author-
ing the court to modify the armount or terms of alimoeny:

{2) In the case of a dissolution of marriage, the separition
yreement that is approved by the court and incorporated into the
scree contains a provision speeifieially SPECTFICALLY author-
ing the court ta modify the amount or terms of alimony.

{#) FACH ORDER FOR ALIMONY MADE OR MODE
IED BY A COURT ON OR AFTER DECEMBER 1, 1986,
HALL BE ACCOMPANIED BY ONE OR MORE ORDERS
ESCRIBED IN DIVISION (D} OR (H) OF SECTION 3113.21
JF THE REVISED CODE, WHICHEVER IS APPROIRIATE
IWNPER THE REQUIREMENTS OF THAT SECTION, A

STATEMENT REQUIRING ALL PARTIES TO THE ORDER
TO NOTIFY THE COURT IN WRITING OF THEIR CUR-
RENT MAILING ADDRFESS, THEIR CURRENT RESI-
DENCE ADDRESS, AND OF ANY CHANGES TN EITHER
ADDRESS. AND A NOTICE THAT THE REQUIREMENT
TO NOTIFY THE COURT OF ALL CHANGES IN EITHER
ADDRESS CONTINUES UNTIL F'URTH}:%R NOTICE FROM
THE COURT. v

IF ANY PERSON REQUIRED TO PAY ALIMONY
UNDER AN ORDER MADE OR MODIFIED BY A COURT
ON OR AFTER DECEMBER 1, 1986, 18 FOUND TN CON-
TEMPT OF-COURT FOR FAILURE TO MAKE ALIMONY
PAYMENTS UNDER THE ORDER, THE COURT THAT
MAKES THE FINDING SHALL, IN ADDITION TO ANY
OTHER PENALTY OR REMEDY IMPOSED, ASSESS ALL
COURT COSTS ARISING OUT OF THE CONTEMPT PRO-
CEEDING AGAINST THE PERSON AND REQUIRE THE
PERSON TO PAY ANY REASONABLE ATTORNEY'S FEES
OF ANY ADVERSE PARTY, AS DETERMINED BY THE
COURT, THAT AROSE IN RELATION TO TIE ACT OF
CONTEMPT.

3105.21 Custody and support of children; support
orders [Eff. 12-1-86)

{A) Upon satisfactory proof of the causes in the complaint for
divorce, annulment, of alimony, the courl of common pleas shail
make an order for the disposition, care, and maintenance of the
children of the marriage, as is in their best intercsts, and in accor-
dance with section 3109.04 of the Revised Code.

{B) Upon the failure of proof of the canses in the complaint, the
court may make the order for the disposition, care, and mainte-
nance of any dependent child of the marriage as is in the child's
best interest, and in accordance with section 3109.04 of the Revised
Code.

{C) Each order for child support made OR MODIFIED under
this section on or afler Apri-i5—+983 DECEMBER 1, 1986, shall
be accompanied;-wriess-t ja-s1by it -
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: : BY ONE OR MORE ORDERS described in
division €6+ (D) OR {H) of hat section 3113.21 OF THE
REVISED CODE, whichever is appropriate under the reguire-
ments of that section, A STATEMENT REQUIRING ALL PAR-
TIES TO THE ORDER TO NOTIFY THE COURT IN WRIT-
[NCG OF THEIR CURRENT MAILING ADDRESS, THEIR
CURRENT RESIDENCE ADDRESS, AND OF ANY
CHANGES IN EITHHER ADDRESS, AND A NOTICE THAT
THE REQUIREMENT TO NOTIFY THE COURT OF ALL
CHANGES IN EITHER ADDRESS CONTINUES UNTIL
FURTHER NOTICE FROM THE COURT, Esch-order-for-ehild
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person required to pay child support under an order made under
this scetion ont or after Aprit 15, 1985, OR MODIFIED ON ORr
AFTER DFECEMBER i, 1986, is found in contempt of court for
fajlure to make support payments under the order, the court that
makes the finding shall, in addition to any other penalty or remedy
imposed, assess alt courl costs arising out of the contempt proceed-
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ing against the person and require e person to pay any reasonuble
attorney’s fees of any adverse party, as determined by the court,
that arose in relation lo the act of contempt.

3169.05 Facfors determining amount of support; sup-
port orders; medical needs; visitation rights [Eff. 12-1-86]

{A) 1n a divorce, dissolution of marriage, alimony, or child
support proceeding, the court may order either or both parents to
support ar help support their children, without regard to marital
misconduct. §n determining the amount reasonabie or necessary tor
child support, including the medical needs of the child, the court
shall consider ail relevant faclors tncluding:

(1) The financial resources of the child;

(2) The financial resources and needs of the custodial parent
and of the noncustodial parent, when there is only one cuslodian;

(3) The standard of living the child would have enjoyed had the
marriage continued;

{4) The physicat and emotional condition of the child, and his
educational nceds; ‘

{5) The financial resources and needs of both parents, when
there ure joint custodians;

(6) The educational needs of the child and the educational
opportunities that would have been available 1o him had the cir-
cumstances requiring a court order for his support not arisen.

The court shall include in the support vrder the requirement
that one or both of the parents provide for the health care needs of
the child to the satisfaction of the court AND A REQUIREMENT
THAT ALL SUPPORT PAYMENTS BE MADE THROUGII
THE BUREAU OF SUPPORT,

Each order for child support made OR MODIFIED under this
section on or afier Apsbs—H945 DECEMBER {, 1986, shall be
accompanied—wtess-the-order m—q&bjeﬂ—tﬁ—d-mﬂ-lﬁﬂ—(—é—}-ﬂ?-ﬂeetm

pe BY ONE OR MORE ORDFERS described in
division {GHZ (1) OR (M) of that section 3113.21 OF THE
REVISED CODE, whichever is appropriate under the require-
ments of that section, A STATEMENT REQUIRING ALL PAR-
TIES TO THE ORDER TO NOTIFY THE COURT IN WRIT-
ING OF THEIR CURRENT MAILING ADDRESS, THEIR
CURRENT RESIDENCE ADDRESS, AND OF ANY
CHANGES IN EITHER ADDRESS, AND A NOTICE THAT
THE REQUIREMENT TO NOTIFY THE COURT OF ALL
CHANGES IN EITHER ADDRESS CONTINUES UNTH.
FURTHER NOTICE FROM THE COURT. Brehorderfor-ehild

danree-with-that-divisieny but-shatl-net-be-secompanied-by-umorder
af-a-type-theseribed-indivtsion{BH I a)-tHbi- Her (2Rt
-—{2){&}{1?-}—61‘—(—6—}—6-5‘—9%&1—9&%

(B) The court may make any just and reasonable arder or
decree permitting any parent ‘who s deprived of the care, custody,
and control of the children to visit them at the time and under the
conditions that the court directs. The court may, upen notice and
hearing, make any modification that it determines just in an order
of support of a child or an award of alimony upon proof that the
party subject to the order has been continwcusly or repeatedly
prevented from excreising & right to visit the chitd established by an
order of court. In the discretion of the court, reasonable companion-
ship or visitation rights may be granted to any other person having
am interest in the welfare of the child. The juvenile court shall have

exclusive jurisdiction to enter the orders in any casc certified to it
from another court.

(C) Tf any person required te pay child support under an order
made under division (A) of this section on or after April 15, 1985,
OR MODIFIED ON OR AFTER DECEMBER 1, 1886, is found
in contempt of court for failure to make support payments under
the order, the court that makes the {inding, in addition to any other
penalty or remedy imposed, shall assess alt court costs arising out of
the contempt procecding against the person and require the person
lo pay any rcasonable attorney’s fees of any adverse party, as
determined by the court, that arose in relation to the act of con-
lempt.

3111.13 Effects of judgment; supplemental release; fac-
tors determining amount of support; support orders; con-
tempt [EEf, 12-1-86]

(A} The judgment or order of the court determining the exis-
tence or nonexisience of the parent and chifd relationship is deter-
minative far alt purposes.

(B) T the judgment ar order of the court is at variance with the
child's birth certificate, the court may order that a new birth certif-
icate he issued under section 3111,18 of the Revised Code.

{C) The judgment or order may contain any other provision
directed apainst the appropriate party to the proceeding, concern-
ing the duiy of support, the furnishing of bond or other security for
the payment of the judgment, or any other matter in the best
interest of the child. The judgment or order shall direct the father
lo pay all or any part of the reasonable expenses of the mother’™s
pregnancy and confinement. After entry of the judgment or order,
the Father may petition for custedy of the child ar for visitation
rights in a proceeding separate from any action to establish pater-
LY.

(D} Support judgments or opders ardirarily shall be for periodic
payments that may vary in amount. In the best interest of the child,
a lump sum payment or the purchase of an annuity may be ordered
in lieu of periodic payments of support.

{(E) In determining the amount to be paid by a parent for
support of the child and the period during which the duty of sup-
port is owed, a court enforcing the obligation of support shall base
the judgment or order of support wpon the financial status of the
parents and the father’s ability to pay support, and shall consider
all relevant facts, including, bot not limited to, all of the following:

{1} The needs of the child;

{2} The standard of living and circumstances of the parents;

{3} The relative Mnaacial means of the parents;

(4) The carning ability of the parents;

(5) The need and capacity of the child for education:

(6) The age of the child;

{7} The financial resources and the earning ability of the child;

(8} The responsibility of the parents [or the support of others;

(9} The value of services contributed by the custodial parent.

(F) Bach order for child support made OR MOIDIFIED under
this scetion on or after Apeb-+5,4585 DECEMBER 1, 1986, shall
be dLL()mpdﬂlcdﬁﬁﬂeﬁﬁ—Eh&&fdeF*M&bijHe&

(?eée,—by—a-ﬂ-eféeﬂequiriﬂg—éhe—ﬁjﬁa&ﬂf

gr-orderolthe-type BY ONE OR MORE ORDERS described in
division £€632) (D) OR (H) of that seclion 311321 QF THE
REVISED CODE, whichever is appeopriate under the require-
monts of that section; A STATEMENT REQUIRING ALL PAR-
TIES TO THE ORDER TO NOTIFY THE COURT IN WRIT-
ING OF THEIR CURRENT MAILING ADDRESS, THEIR

00115 July 1986
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SUBSTITUTE HOUSE
BiLL No. 231

Act Effective Dates  10-5-87
Date Passed:  6-30-87
Date Approved by Governos: 7-6-87
Date Filed: © 7-6-87
File Mumber: 52
Chicf Sponsor:  HINIG

General and Permanent Nature:  Per the Dircctor of the Ohio
Legislative Service Clommission, this Act’s section numbering of
law of a general and permanent pature is cornplete and in conform-
ity with the Revised Code; however, L5Cs certification required a
change of references to RC 3317.029 in Act section 41 and rRC
3317,02% in Act section 43, and of references to Act section num-
bers contained in sections 5, 8, 12, and 15 of this Act.

Section Effective Date(s): This Act cantains provisions which
take effect on dates different from the effective date of the Act
itself, See Act section(s) 5, 8, 9, 12, 15, and 16.

SECTION 1.
109.93, 109.594, 10
123.02, 124,11, 124.32

To amend sections 9.81, 109.71, 106,77, 1060 91, 10%.93,
100.94, 109.941, 109.942, 109.96, 109.27, 122.72,
122,78, 123.02, 124.11, 124321, 125.22, 125.89,
13521, 141,151, 307.443, 319.301, 32802, 329.04,
320,042, 742.3716, 151402, §514.03, 1545.07,
1545.21, 1545.22, 1545.25, 1545.29, £545.30,
1545.35, 2301.35, 2301351, 2301.353, 2301.37,
2301.372, 2301.41, 230142, 230143, 2329.66,
2705.031, 2901.01, 2921.51, 293352, 2935.01,
2035.03, 3105.18, 3105.21, 3109.05, 3111.09,
3111.13, 31313.04, 311321, 3113.212, 3113.31,
3115.01, 3115.15, 3115.21, 311522, 3115.24,
1301.25, 3313.57, 3313.61, 3313.64, 3313.641,
3311645, 3313,672, 1317.028, 3317.029, 3317.03,
3321.03, 3%01.01, 350%.17, 3305.10, 3505.33,
1513.12, 3513.151, 3513.30, 3517.14, 3745.01,
3745.12, 3773.33, 4141.01, 4141.08, 4141.23,
4141.24, 4141.25, 4141.29, 414135, 4141.43,
4301.10, 4301.47, 4303271, 4305.11, 4305.13,
4305.131, 4307.05, 5101.16, 5101.46, 5101461,
5101.462, 5101463, 5101464, 5101.34, 5101.58,
$101.59, 5101.80, 5101.81, 5101.82, 5101.83,
5101.84, 5101.86, 5101.90, 5101.99, 5104.011,
5107.04, 510715, 5107.27, 5113.041, 5113.14,
5123.04, 5123.74, 5123.76, 5153.01, 5153.35,
$703.19, 5703.26, 5703.47, 5705.01, 5705.10,
5709.61, 5709.63, 5717.04, 5727.61, 5728.061,
5728.08, 5728.10, 573115, 3731.21, 5733.28,
5735.12, 5735.121, $739.13, 5735.15, 5739.19,
573920, $739.33, 573999, 5741.01, 5741.17,
5743.05, 5743071, 5743.081, 3743.082, 5747.07,
§747.09, 5747.13, 5747.99, 5907.02, and 5909.03; to
amend, for the purpose of adopling new scction num-
bers as indicated in parentheses, scciions 109.93
{122.21), 109.94 (122.22), 109.941 (122.23),
103942 (122.24), 109.95 (122.25), 109.96 (122.26),
109.97 (122.27), and 5113.14 (5113.07); to enact
new scolions 5113.01, 5113.02, 5113.03, 5113.04,
5113.05, 5113.06, and 5747.15, and sections 128,043,
1545.041, 3301.077, 3301.078, 3301.079, 331.0710,
33010711, 3313.21, 3313.603, 331501, 3319.151,
3319.99, 3517.091, 5111.09, 5122.60, 5(53.121,
$703.081, 5703.261, 5703.262, 570%.392, 5733.067,

310,301, 329.02, 32,04, 329.04
1545.007, §545.21, 154522, 1545
2301.35, 23041.351, 2301.353,
2301.42, 2301.43, 2329.66, 2705.031,
203501, 203503, 3105.18, 310521, 3109.05, 3111.09, 3111.13,
1,31, 3115.01, 3115.15, 3115.24,
7, 3313.61, 3313.64, 3313.641,
317.029, 3317.03, 3321.03,
3513.12, 3513.151, 3513.30,

3111.04, 311321, 3113.212, 311
311522, 3115.24, 3301.25, 3313.5
13]13.645, 3313.672, 3317.028, 3
3501.01, 3501.17, 3505.10, 3505.33,
3517.14, 3745.01, 3745.12, 3773.33, 4141.01, 4141.08, 4141.23,
4141.29, 4141.35, 4141.43, 4301.10, 4301.47,
4305.13, 4305,131, 4307.05, 5101.186, 310146,
5101.463, 5105.464, 5101.54, 5101.58,
01.82, 5101.83, 5101.84, 5101.86,
510715, 5107.27, 5113.041,
5153.35, 570319,

4141.24, 4141.25,
4303.271, 4305.11,
5101.461, 5101.462,
5101.59, 5101.80, 510181, 51
5101.90, 5101.99, 5104.011, 5107.04,
$113.04, 5123.01, 5312374, 5123.76, 5153.01,
5703.26, §703.47, 570501, 5705.10, 5709.6%, 5709.63, 5717.04,
5727.61, 5728.061, 5728.08, 5728.10, 571,15, §733.21, 5733.28,
§735.12, 5735.121, 5739.13, 5738.15, 5739.19, 5739.30, 3739.33,
5741.17, 5743.05, 5743.071, 5743,081,

573999, 5741.0%,
7.13, 5747.99, 5907.02,

§743.082, 5747.07, 5747.09, 574
500%.03 be amended; sections 109.83 (122.21), 109.54 (122.22),
109.942 (122.24), 109.95 (122.25), 109.96
Y, and 5113.14 {5113.07) be amended for
ion number as indicated in
5113.02, 5113.03, 3113.04,
sactions 329.043, 1545041,

109.941 (122.23},
{122.26), 109.97 (122.27
the purpose of adopting a new sect
parentheses; new sections 5113.01,
4113.05, 5113.06, and 5747.15, and
1301.077, 3301.078, 3301.079, 3301.0710, 33010711, 3313.21,
1313.603, 3315.01, 3319.151,
5122.60, 5153.121, 5703.081,
5733.067, and 5739.133 of the Revise
follaws:

After an authorization a

division af the state,
thereof, or of any institution supporte
state, o county, or frunieipahty MUNICIPAL CORPORATION,
bution by the payroll deduction plan to
one or mare of the specilied charitable agencies which are corpora-
t, commnaily chests, united [unds, or other simi-
18, may be permitted to have
cs due

who desires 10 make a contrk

tions not for profi
lar united community fund arganizatior
such contribution payments dedugted from the saiary or wag

and 5739.133; and lo repeal sections 109,98, 124.12,
149.092, 329.11, 2301352, 1343.09, 4141.041,
5101.20, 5101.21, 5101.22, 3107.031, 5113.01,
5113.02, 5113.03, 5113.04, 5113.05, 5113.06,
5113.07, 511309, 511311, 5113.12, 5113.13,
5113.99, and 5747.13 of the Revised Codc, to amend
Section 2 of Am. Sub, H.I. 494 of the 116th General
Assembly, 1o amend Sectios 5 of Am. Sab, H.B. 530
of the 114th General Assembly, and 10 repeal Sec-
Lions 3.22 and 3.23 of Am. Sub. H.B. 171 of the
117ih General Assembly te provide authorization
and conditions for the operation and administration
of state programs affected by the main operating
appropriations act for the hiennium beginning July 1,
1987, and ending Junc 30, 1089, to amend scction
4301.35 of the Ruvised Cede, effective June 6, 1988,
to amend sections 4141.01, 4141.23, 4141.24,
4141.25, and 4141.29 of the Revised Code, cffective
October 1, 1988, and to amend sections 10971,
109.77, 2501.01, 2021.51, 2935.01, and 293503 of
the Revised Code, effective December 31, 1987.

Be it enacted by the General Assemibly of the State of Ohio:

That sections 9.81, 10971, 108.77, 100.91,
9.641, 109942, 109.96, 109.97, 122,72, 12278,
1, 125,22, 125,89, 135.21, 141.15%, 307.443,
2, 7423716, 151402, 1514.03,
25, 154529, 1545.30, 1545.35,
2301,37, 2301.372, 2301.41,
2001.01, 29231.51, 2933.52,

Appendix 15

and

331999, 3517.091, 3111.09,
§703.261, 5703.262, 5705.392,
d Code be enacted 1o read as

981 Procedure for payroll deduction [EL 10-5-87}

dopled under section 9.80 of the
Revised Code, any public officer or employce of any depariment or
any political subdivision or school district
d in whole or in part by the
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af state university law cnforcement officer appeinted under

q 3345.04 of the Revised Code, OR OH10 VETERANS'

(E POLICEMAN APPOINTED UNDER SECTION

02 OF THE REVISED CODE shall arrest and detain until a

nt can be ohtained a person found violating, within the limits

. political qubdivision, metropalitan housing authority housing

o1, college, & UNIVErsity, OR OHI10 VETERANS HOME in

\ the peace officer is appointed, employed, or elected, a law of

tate or an ordinance of a municipal corporation.

3) When there is reasonable gronnd to belicve that an olfense

Wence, the offense of criminal chitd enticemment as defined in

L 2005.05 of the Revised Code, the offense of public inde-

» as defined in scction 2007:09 of the Revised Code, the affense

mestic violence as defined in section 2019.25 of the Revised

. a theft offense as defined in scotion 2913.0% of the Revised

, or a felony drug abuse offense as defined in section 2925.01

¢ Revised Code, has been commitied within the Hmits of the

cal subdivision, metrepoiitan housing autharity housing pro-
college, or university, OR OHIO VETERANS HOME in

I the peace officer is appeinted, employed, or elected, a sheriff,

Ly sheriff, marshal, deputy marshal, police officer, member of

lice force cmaployed by a metropolitan housing authority under

ion (D) of section 3735.31 of the Revised Code, e state univer-
law enforcement officer appointed under section 3345.04 of the |
sed Code, OR OHIO VETERANS’ HOME POLICEMAN

OINTED UNDER SECTION 5907.02 OF THE REVISED

SE may arrest and detain until a warranl can he ohtained any

on whem he has reasonable canse to believe ts gutlty of the

Jion. For purposes of this division, the execntion of a writlen
sment by a person alleging that an alicged offender has com-
ed the offense of domestic violence ngainst the person or
nst a child of the person, constituies reasonable ground to
ave thai the offensc was committed and reasonable cause to
-ve (hat the persen alleged 1o have committed the offense is

ty of the violatien.

(C) A constable, within the limits of the township in which the
stable is appointed or elected, shall arrest and detain until a
rant can be obtained a person found by him committing, within

limits of the towaship, & misdemeanor, either in viotation of a

of this state or an ordirance of a village.

{[) If a sheriff, deputy sherisl, marshal, deputy marshal, police
cer, member of a palice force employed by a metropolitan hous-

authority under division {D}) af section 3735.31 of the Revised
le, constable, of state unjversity law cnforcement officer
olntod under scetion: 3345.04 of the Revised Code is anthorized
division (A), (D), or {C) of this section to arrest and detain,
hin the limits of the political subdivision, melropolitan housing
hority housing projeet, coliege, or university in which he is
wointed, employed, or clected, a person until a warrani caa be
aincd, the peace officer may, outside the limits of the political
ydivision, metropolitan housing authority housing project, col-
e, or university in which he is appointed, emplayed, ot ¢lected,
rsuc, arrest, and detain that person until a warrant can be
iained il all of the following apply:

(1) The pursuit iakes place withoul unrcasonable delay after
. offense is commilted;

(2} The pursuit is initialed within the limits of the political
bdivision, melropolitan housing authority housing project, coi-
¢, or university in which the peace officer is appointed,
wployed, or elected;

(3) The offense involved is 2 felony, o misdemeanor of the first
gree or 4 substantialty equivalent municipal ordinance, a misde-
-anor of the second degree or a substantially equivalent munici-
| ordinance, or any offense for which points are chargeable pur-
ant to division {G) of section 4507.021 of the Revised Code.

This scction is an interim section effective untit December 31,
87,

3105.18 Aliowance of alimony; factors determining
sture, amount, and manner of payment; continuing jurisdic-

tion; modification; enforcement orders; contempt [Eff.
10-5-87]

{A) In divorce, dissotution of marriage, or alimony proceedings,
the court of common pleas may allow alimony it censiders reasona-
ble to either party.

The alimoeny may be allowed in real or personal property, of
both, or by decreeing a sun of money, payable either in gross or by
installments, as the court considers equitable.

(B} Tn dotermining whether alimony is necéssary, and in deter-
mining the nature, amount, and manner of payment of alimony, the
court shall consider alf relevant factors, including, but not limited
to, the following:

(1) The relative carning ahilities of the partics;

(2) The ages, and the physical and emotional conditions of the
partics;

(3} The retirement benefits of the pariies;

{4) The expeciancics and inheritances of the parties;

{5) The duration of the marriage;

{63 The extent to which it would be inappropriate for a parly,
because he will be custodian of a minor child of the marriage, to
seek employment outside the home;

{7) The standard of tiving of the parlies cstablished during the
marriage;

(8) The relative extent of education of the parties;

{9) The relative assets and labilitics of the parlies;

{10} The properly brought to the marriage by either party;

(11} The contribution of a spousc a3 homemaker.

{C) Tn.an action brought solety for an order for alimony under
section 3105.17 of the Revised Code, any centinuing order for
periodic payments of money entered pursuant to this section is
subject to further order of the court upon changed circamstances of
either party.

{D) If a continuing ordes for perindic payments of money as
alimony is entered in a divorce or dissolation of marriage action
thal is determined on or after she-effestive-date af-thiywmendmuett
MAY 2, 1986, the court that enters the decree of divarce or dissolu-
tion of marrage does not have jusisdiction 1o medify the amount or
lerms of 1he ajimany unless the court detertines that the circum-
stances of either parly have changed and uniess one of the following
applies: i

(1) In tie case of a divorce, the decrce or a separation agreo-
ment of the parties to the divorce that is incorporated into the
deeree containg a provision specifically autherizing the court o
modify the amount or terms of alimony; .

(2) In the case of a dissolution of marriage, the separation
agreement Lhat is approved by the court and incorporated into the
decree contains a provision specificafly authorizing the court to
modify the amount or terms of alimony.

{E} Fach order for alimeny made or modified by a court o or
after December 1, 1986, shall be accompanied by one oF mMore
orders described in division (1) or (H) of section 3113.2% ol the
Revised Cede, whichever is appropriate under the requirements of
that section, & statement requiriag all parties to the order 10 notify
the eenrt DUREAL OF SUPPGRT in writing of their current
-mailing address, their current residence address, and of any
changes in either address, and a nolice that the reguirement to
notify the geurt BUREAU OF SUPPORT of ali changes in either
address continues until further notice from the court.

If any person required to pay alimony under an order made or
modified by a court on OF after December 1, 1986, is found in
contempt of court for failure to make alimony payments under the
order, the court that makes the finding shall, in addition o any
other penalty or remedy imposed, assess all courl Cosis arising oul
of the contempi proceeding against the person and Tequise the
person to pay any reasonable attorney’s fees of any adverse party,
as determined by the court, that arose in relation to the act of
contempt.
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3105,21 Custody and support of children; support
orders [Eff. 10-5-87]

{A) Upon satisfactory proof of the causes in the complaint for
divorce, annutment, or atimony, the court of commen picas shalt
make an order for the disposition, care, and maintenance of the
children of the marriage, as is in their best interests, and in accor-
dance with section 3109.04 of the Revised Code.

{B} Upon the failure of proof of the causes in the compiaint, the
court may make the order for the disposition, care, and mainte-
nance of any dependent child of the marriage as is in the child's
best interest, and in accordance with scetion 3109.04 of the Revised
Code.

(C) Bach crder for child support made or modified under this
sectien on or after December 1, 1986, shall be accompanied by ane
ar more orders described in division {D) or (H} of section 3113.21
of the Revised Code, whichever is appropriate under the require-
ments of that section, a staiement requiring alf parties to the order
to notily the eourt BUREAL OF SUPPORT in writing of their
current mailing address, their current residence addrass, and of any
changes in cither address, and a notice that the reguirement to
notify the conrt BUREAU OF SUPPORT of all changes in either
address continues uniil further notice [rom the court. If any person
required to pay child suppert under an order made under ihis
gection on or after April 15, 1985, or modified on or alter Decem-
ber 1, 1986, is found in contempt of court for failure to make
support payments under the order, the court that makes the finding
shall, in addition to any other penalty or remedy imposed, assess all
courl costs arising out of the contempl proceeding against the per-
son and require the person Lo pay any reasonable atiorney’s fees of
any adverse party, as determined by the court, that arose in relation
to the act of contempt.

3109.05 Factors determining amount of support; sup-
port orders; medical needs; visitation rights {Eff. 10-5-87]

{A) In a divorce, dissolution of marriage, alimony, or child
suppor: proceeding, the court may order either or both parents o
support ar help supporl their children, without regard to marital
misconduct. In détermining the amount reasonable or necessary for
chitd support, including the medical needs of the child, the ¢ourt
shall consider ail relevant factors including:

(1) The financial resources of the chiid; ]

(2) The [inancial resources and needs of the custodial parent
and of the noncustodial parent, when there is oply one cuslodian;

(3) The standard of living the child woukd have enjoyed had the
marriage continued;

(4) The physical and emotional condition of the child;-end-his
eduentiotal-needs;

(5% The [inancial resources and needs of both parents, when
there are joint custodians;

(6) The educational needs of the child and the educational
oppertunitics that would have been available to him had the cir-
cumstances requiriag a court order for his support not ariscn.

The court shall include in ihe support order the requirement
that one or both of the parents provide [or the health care needs of
the child to the salisfaction of the court and a requirement that all
support payments be made through the bureau of supporl.

Lach arder for child support made or modified under this sec-
tion on or after December 1, 1986, shall be accompanied by one or
more orders described in division (D) or (H) of section 3113.21 of
the Revised Code, whichever is appropriate under the requircroents
of that seciion, a statement r&quiring. alf partics to the order 10
notily the esurt BUREAU OF SUPPORT in writing of their cur-
rent maifing address, their curreat residence address, and of any
changes in either address, and a notice that the requirement to
notify the esert BUREAU OF SUPPORT of all changes in either
uddress continues until further notice from the court.

{B) The cowrt may make any just and reasonable order or
decree permitting any parent who is deprived of the care, custody,
and control of the children to visit them at the time and under the
conditions that ihe court directs. Fhe—sowet-may-upotnoticeand

Lo
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ef-support-oiiehild-or-ag-award-of-alimonyupor-proof-thut-+
mf{y'ﬁW&<MM%cwmiywmy
prevented-from-exerelst ight-te-visit-the ehitd-established-by-un
order-oleauet In the discretion of the court, reasonable companian-
skip or visitation rights may be granted to any other person having
an interest in the welfare of the chiid. The juvenile court shall have
exclusive jurisdiction Lo eater the urders in any case certified Lo it
from ancther court.

(C) U any person required tu pay child support under an order
made under division {A) of s scetien on or after April 15, 1985,
or modificd on or afler December 1, 1986, is found in conterapt of
court for [uilure to make support payments under the order, the
courl that makes the finding, in addition to any other penalty or
remedy imposed, shall assess all court costs arising out ol the
contempt proceeding against the person and require 1he person to
pay any ressonable attorney’s fecs of any adverse party, as deter-
mined by the courl, ihat arase in relation to the acl of contempt.

311109 Genetic tests [Eff. 10-5-87]

{A) In any action institzled under sections 31 11.01 te 311149
of the Revised Code, the court may, upon its own muotion or upon
the matian of any party to the action that is-tnadeat-a-timevo-as
aet THE COURT DETERMINES IS NOT BEING MADE to
unduty delay the proeeedings ACTION, urder the child’s mother,
the child, the alleged father, and any other person who is a defen-
dant in the action to submil {0 genetic tests. Any fees charged for
the lests shall be paid by the purly that requests them, unless the
court orders the fees taxed as costs in the action, If the court orders
Wie feos taxed as cosls in the aclion, if the custodian of the child is
represenled by the BUREAU OF SUPTORT IN ITS ROLE AS
THE agency that-is-designated-irtheeounty-to-provide PROVID-
ING enforcenent of child support orders under Fitle IV-D of the
“Social Securily Act,” 49 88 Stat, €20-{1935} 2351 (1975}, 42
US.C 364651, as amended, if the custodian is a recipient of aid to
federally dependent children payments UNDER CHAPTER 5107,
OF THE REVISED CODRE for the benefit of the child, and if the
defendant in the action is found io be indigent, then the destgrated
child-support—endorcement—ageney—is—authorized BUREAU OF
SUPPORT, within guidelines cantained in THAT federal law, t&
prss MAY USE FUNDS RECEIVED PURSUANT
TO TITLE IV-D OF THR “SOCIAL SECURITY ACT,” &8
STAT. 2351 (1975), 42 US.C . 651, AS AMIONDED, TO PAY
THE costs of the tests. Any eests-passed-the t sh-t-TEERer
are FUNDS USED IN ACCORDANCE WITH THIS DIVI-
SION BY THE BUREAU OF SUPPORT SIIALL BE in addition
to any vided—forunder OTHER FUNDS THAT THE
BUREAT OF SUPPORT IS ENTITLED TO RECEIVE AS A
RESULT OF any centractual provision for specific Tuading alloca-
tions for the ageney BUREAU OF SUPPORT belween the county,
the state, and the federal government.

{B) The genetic tests shall be made by gualificd cxaminers who
are appointed by the court. The examiners may be called as wit-
nesses to testify as to their findings. Any party may demand thutl
other qualified examiners perform independent penetic lests woder
order of the court. The number and qualifications of the indepen-
denat examiners shall be determined by the court.

(C)} Nothing in this section prevenls any pariy lo ihe action
from producing other expert evidence on the issue covercd by this
section, but, if other experl witnesses are calied by a party to the
action, the fees of these expert witaesses shall be paid by the party
calling the witiesses and only ordinary witness fees for these expert
witnesses shalk be taxed as costs in the action.

(12} I the court finds that the conclusions of all the exuminers
are that the alleged ather is not the father of the child, the court
shall enter judgment that the alleged father is aot the father of the
child. If the examiners disagrec in their findings or conclusions, the
court or jury shall determine the father of the child based upon all
the evidence.
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SUBSTITUTE HOUSE
BiLL No. 708

Act Effective Pate:  4-19-88
Date Passed:  3-10-88
Daic Approved by Governor:  4-19-88
Date Filed: 4-20-88
Fijc Number: 203
Chief Sponsor;  SHIVERS

General and Permanent Natwre:  Per the Director of the
Ohio Legislative Service Commission, this Act’s section num-
bering of law of a general and permanent nature is complele
and in conformity with the Revised Code.

Emergency: Pursvant to O Const, Act I, § ld, this Act was
declared to be an emergency Measure Necessary for the preser-
vation of the public poace, health, and safely. See Act seclion
32,

Section Effective Datefs): This Act contains provisions
which take effect on dates different (rom the cffective date of
the Act itself, See Act section{s) 5, 8, 11, 14, and 17,

To amend sections [.30, 9.41, 9.60, 109,42, 109,79,
£09.80, 118.23, 119.12, 120.52, 120.53, 122.21,
122.22, 122,24, 122,27, §22.78, 122.89, 12411,
124,81, 13§.23, 133.05, §35.14, 145.01, 149.04,
15510, 169.02, 177.01, 307.202, 307,443,
307.88, 307.90, 31916, 319.301, 323.01, 329.03,
329,001, 505.262, 505.6%, 924.06, 924.12,
055.011, 955.53, 1308.28, 1309.111, 1333471,
134008, 1343.011, 1501.191, 1302,02, [32.06,
153311, 170101, 1701.59, 1701.79, 170185,
17U0.0E, 17H1.53, 1733.32, 1742.05, 1741.06,
1742.12, 1901.07, 190113, 1901.14, 1901 18,
1901.21, 1901.30, 190131, 1923.0f, 1923.02,
1923.061, 192315, 2109.371, 2301.35, 2301.351,
230,353, 2301.36, 2301.37, 2301.372, 2301.41,
2301.43, 2301.43, 2301.44, 2705.031, 2715.041,
2715.045, 2716.05, 2716.13, 2743.536, 2917.46,
292101, 2921.13, 292331, 2923.32, 2933.10,
2033.54, 2945,12, 2967.13, 310518, 3103.21,
3109.05, 3109.09, 3111.09, 31i1.13, 3101.04,
311329, 3113.200, 3113.212,3113.213, 3113.31,
3115.22, 3115.24, 3301.0711, 3303.24, 33{1.06,
3313712, 3317.023, 3317.024, 3505.2¢, 3517.10,
3517.11, 3701.23, 3701.66, 370251, 3700.18,
3710.08, 3733.19, 3735.30, 3743.03, 3770.071,
3773.45, 390504, 3957.10, 4123.27, 414116,
4501.06, 4303.10, 4503.44, 4511.99, 4513.11,
4519.03, 4582.t2, 4727.03, 4728.14, 4743.01,
474501, 4923.02, 5101.02, 5101.141, 510116,
5105161, St01.311, 5101.34, 510136, 5101.46,
5101.87, 5103.16, 5103.30, 5111.02, 5113.10,
5143.07, 5149.36, 570501, 5705.17, 5709.25,
5709.61, 5709.62, 5709.63, 5709.64, 57135.001,
5735.32, §739.02, 5739.024, 5741.021, 5741.023,
5747.02, 5747.03, 5747.99, and 6103.02; to
amend, for the purposc -of adopling new scetion
numbers as indicated in parentheses, sections
(907491 {1907.19y and $505.202 (5505.28); 1o
amend, for the purpose of adopting a new section
number as indicated in parentheses, scclion
505.08 (505.103) as enacted by Am. Sub. FLB.
237 of the 116th General Assembly; to amend, for
the purpose of adopting a new section number as
indicated in parentheses, section 4301.101
{4301.102) as enacted by Am. Sub., H.B. 583 of
the i16th General Assembly; to enact new scc-
tions [09.71, 109,77, 122.04, 171.02, 290101,

Copyright 1988
Banks-Baldwin Law Publishing Company
018

Appendix 16

J-30 1
H708§ 1

2921.51, 2935.01, 2935.03; to repeal scclions
109,71, £69,77, 122.04, §17:.02, 1121.08,
2001.01, 2921.51, 2935.01, 2935.03, and
5113.01; to repeal sections 10%.71, 109.77,
2601.01, 292§.51, 293501, and 2935.03 as
amended by Scction 6 of Sub, LB, 231 of the
116th General Assembly; to repeal section
505263 of the Revised Code as enacted by Sub.
H.B. 390 of the 117th General Assembly; and to
repeal Sections 3.22 and 3.23 of Am. Sub. H.B.
171 of the [17th General Assembly to harmonize
multiple prior amendments of certain sections,
correct nonsubstanlive errors in the Revised
Code, and update or repeal obsolete provisions of
faw and to amend sections 1742.05 and 174206,
effective July 1, 198%; to amend section 2301.35,
effective June 6, 1988; to amend section 4141.28,
cffective October 1, 1988 to amend section
5735141, effective Qclober 1, 1993; and to
amend section 5747.03 of the Revised Code,
effective July 1, 1989, and to declare an emer-
gency.

Bo it enacred by the General Assesbly of the Stule of Chio:

SECTION 1. That scctions 1.30, $.41, 9.60, 109.42, 109,79,
109.80, 118,23, 119.12, 120,52, 120.53, 122.21, 12222,
122,24, 122,27, 122.78, 122,89, 124.11, 12481, 131.23,
133.05, 135.14, 145.01, 149.0%, £35.10, 169.02, 177.01,
307.202, 307.443, 307.88, 307.90, 319.16, 319.301, 323.01,
320.03, 329.091, 505,262, 505.69, 924.06, 924.12, 955011,
955.53, [308.28, £309.111, 1333.41, 1340.08, 1343.011,
1501191, 1502.02, 1521.06, 1533.11, 1701.0F, 1701.59,
1701.79, 17G1.85, I71E1L, 1711.53, 1733.32, £742.05,
1742.06, 1742.12, 1901.07, 1901.13, 1901.14, i901.18,
1901.21, 190130, 190131, 1%23.01, 1923.02, 1923.061,
1923.15, 2109371, 2301.35, 2301.351, 2301.353, 2301.36,
2301.37, 2301.372, 2301.4E, 2301.42, 230143, 2301.44,
2705.031, 2715.041, 2715045, 2716.05, 2716.13, 2743.56,
2917.46, 2921.01, 2921,13, 2923.31, 2923.32 2933.10,
2033.54, 2949.12, 2967.13, 310518, 3105.21, 3109.05,
3100.09, 3011.09, 3111.13, 3113.04, 3113.21, 3113211
3113212, 3003213, 3E13.34, 3115.02, 3115.24, 3301.0711,
3303.24, 3311.06, 3313.71%, 3317.023, 3317.024, 3505.20,
3517.10, 3567.11, 370£.23, 3701.66, 3702.51, 3706.18,
31710.08, 3733.19, 373530, 3743.03, 3770.071, 3773.45,
390501, 39537.1¢, 412327, 4141.16, 4501.046, 4503.10,
45003 44, 4511.99, 45]13.11, 4519.03, 4582.12, 4727.03,
4728.14, 4743.01, 4745.01, 4923.02, 10102, 5101141,
5101.16, 5101161, S100.311, 5101,34, 5101.36, 5101.46,
SI0L.87, SL0A.16, 5103.30, 5111.02, 5113.16, 5143.07,
5149.36, 5705.01, $705.17, 5709.25, 5709.61, 3709.632,
5709.63, 5709.64, 5735061, 573532, 5730.02, 5739.025,
5741.021, 5741.023, 5747.02, 5747.03, 5747.99, and 6103.02
be amendded; sections 1907.091 ([907.19) and 5505.202
(55(}5.252) be amended for the purpose of adapling new section
numbers as indicatec in parentheses; seclion 503,08 (505.103)
as enacted by Am. Sub. H.B. 237 of the £16th General Assem-
bly be amended for the purposc of adopting a new section
number as indicated in parenthescs; seclion 4301.101
{(4301.102) as cnacted by Am. Sub. TLB. 383 of the 116th
General Assembly be amended for the purpose of adopling a
new section number as indicated in parentheses; amd new sec-
tions 109.71, 109.77, 122.04, 171.02, 2901.01, 2921.54,
29350, and 2935.03 of the Revised Code be enacted to read
as follows:

130 Intent of Code revision acts is ponsubstantive
[Eff. 4-19-88] :

{A) In epacting any legislation with the stated purpose of
correcting nonsubstantive errors in the Revised Code, 1L is the
intent of the general assembly not {o make substantive chianges
in the law in ellect on the date of such enactment. A section of
the Revised Code affected by any such act shall be construed as
a restatement and correction of, and substiluted in a conlinuing
way lor, the corresponding statutory provision existing on its
date of cnactment.
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as to each such sentence of life imprisonment, plus the mint-
mum term or terms, diminished as pravided in sections
2067.19, 2967.193, 5145.11, and 5145.12 of the Revised Code,
or in the case of another type of life sentence, the number of
years before parole eligibility, diminished as provided in sec-
tions 2967.19, 2967.193, 5145.1%, and 545,12 of the Revised
Code, if applicable, of the other sentences consccutively
imposed.

{K) A prisoncr serving a definite term of imprisonment for a
felony of the third or Fourth degree shall be released from
imprisonment when he has served the full term of his definite
sentence, diminished as provided in sections 2967.19,
-2967.193, 5145.11, and 5145.12 of the Revised Code, and may
be released from imprisonment pursuant to section 2967.18 or
2067.31 of the Revised Code.

{1y The cumulative total of any diminution of sentence

" granted under section 2967.19 of the Revised Code, any days
-of credit awarded under section 2967.193 of the Revised Code,
and any diminution of sentence granted vhder spetion 5145.11
or 5145,12 of the Revised Code shall not excesd, for any Pris-
oner, one-third of the minimum or definite sentence, or in the
case of a senience of life imprisonment, onc-third of the num-
~ ber of years before parole chigibility, of the sentenct imposed
upon the prisener. No prisoner shall be eligible for parole
hefore serving two-thirds of the sentence imposed by the sea-
tencing court, reduced as provided in section 2667.191 of the
Revised Code. :

3105.18 Allowance of alimony; facters determining
nature, amouni, and manner of payment; continuing juris-
diction; modification; enforcement arders; contenipt [EfF.

4-19-88]

{A) In divorce, dissolution of marriage, or alimony proceed-
ings, the court of common pleas may allow alimony it considers
reasonable to either paity,

The afimony may be allowed in teal or personal property, of
Hoth, ot by decreeing a sum of money, payahle cither in pross
or by installments, as the court considers equitable.

(R} In determining whether alimony is necessacy, and in
determining the nature, amound, and manner of payment of
alimony, the court shall consider alt relevant facfors, including,
but not limited to, the following:

{1} The relative earning abilitics of the parties;

{2) The ages, and the physical and emotional conditions of
the parties;

(3) The retirement benelits of the partics;

{4) The expeclancies and inheritances of the parties,

(5) The duration of the MAarriage;

(6) The extent ta which ‘it weuld be inappropriate for a
party, because he witl be custodian of a minor child of the
marriage, o seek employment oufside the bhome,

(7) The standard of fiving of the parties established during
the marriage; _

{8) The relative extent of education of the parties;

(9} The relative asseis and liabilities of the parties;

{10} The properly brought to the marriage by either party;

{11} The contribution of a spouse as homemaker. )

{CY Ip an action hrought solely for an order for alimony
under section 3105.17 of the Revised Code, any continuing
order for periodic payments of money entered pursuant to this
section 6 subject to further order of the court upon changed
circumstances of either party.

{D} If a continuing order for periedic payments of money as
alimony is entered in a divorce oF dissotution of marriage
action that is determined on or after May 2, 1986, the court
that enters the decree of divotee or dissolution of macriage does
not have jurisdiction to modify the amount or terms of the
alimony unless the court determines that the circumstances of
cither party have changed and unless one of the following
applies:

(1) I the case of a divarce, the dectee or a separation
agreement of the parties Lo the divorce that is incorporated into
the decree contains a provision specifically authorizing the
court 1o modily the amount or lerms of alimany;

(2 In the case of 2 dissolution of marriage, the separation
agrecment that is approved by the court and incorporated inio
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the decree contains a provision specitically authorizing the
court to modify the amount or terms of alimony.

(E) Gach order for atimony made or modified by a courl on
or after December 1, 19586, shall be accompanied by one or
more orders deseribed in division (D) or {H) of section 3113.21
of the Revised Code, whichever is appropriate under the
requirements of that seclion, 4 statement requiring all parties
to the order 1o notify the hureaw-alsupport CHILD SUPPORT
ENFORCEMEMNT AGENCY writing of their current mail-
ing address, their current restdence address, and of any changes
in cither address, and a notice that the requirement to notify
the bureat-ef-support AGENCY of all changes in gither address
continues uaeil further notice from the cowt,

If any person required to pay alimony under an order made
of madified by a courl on OF after December 1, 1986, is found
in contempt of court for faifure to make atlimony payments
under the order, the court that makes the finding shall, in
addition to any other penalty of remedy imposed, assess all
court costs arising out of the contempt proceeding against the
person and require the person to piy any reasonuble aiiorney™s
fees of any adversa party, as delermined by the court, thal arose
in relation to the acl of contempl.

310521 Custody and supporl of children; support
orders [Lff. 4-19-88]

{A) Upon satisfactory proof of the causes in the complaint
for divorce, annulment, or alimeny, the court of commaon pleas
shail make an order for the disposition, care, and mainlenance
of the children of the marriage, as is in their best interests, and
in accordance with scction 3104.04 of the Revised Code.

(B} Upon the failure of proof of the causes m the complaint,
the court may make the order for the disposition, care, and
maintenance of any dependent child of the marriage as is in the
child’s best interest, and in accordance with section 3109.04 of
the Revised Code,

(C) Each order for child suppott made or modificd under
this section on or after December t, 1986, shall be accompa-
nied by one or more orders doscribed ia division (D} or (H) of
section 3113.21 of the Revised Code, whichever is appropriate
under the requirements of that seclion, a statement requining
all parties to the order to notify the buresn-of-seppert CHILLY
SUPPORT ENFORCEMENT AGENCY in writing of their
current mailing address, their current residence address, and of
any changes in cither address, and a notice that the require-
ment to notify the bureaw-of support AGENCY of all changes
in cither address continues until fusther notice from the court.
If any person requited to pay child supporl under an order
made under this section on or after April 13, 1985, or modified
on or after December 1, 1986, is found in contempt of court for
faiture to make supporl payments under the order, the court
that makes the finding shall, in addition to any other penalty or
remedy imposed, assess aff court costs arising out of the con-
tempt proceeding againsi the person and reqguire the person Lo
pay any reasonable aflome ss fees of any adverse party, 88
determined by the courl, that arose in relation to the act of
contempl.

310905 Factors determining amount of support; sup-
porf orders; medical needs; visitation rights  [Eif.

4-19-88]

{A} 1o a divorce, dissolution of marriage, alimony, or child
support proceeding, the court may arder cither or both pacents
to support ar help support their children, without regard to
marital misconduct. In delermining the amount reasonable or
necessary for child support, including the medical needs of Lthe
chitd, the court shall congider all relevant factors inclucling:

{1} The financial resources of the child;

(2} The financial resourees and needs of the custodial pareat
and of the noncusiodial parent, when there is only one custo-
diam; .

(3) The standard of fiving the child would have enjoyed had
the marriage continued;

{4) Tae physical and emotional candition of the child;

{5) The financial resources and needs ol both parents, when
there are joint custodians;
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s are defined in section 1716.01 of the Revised Code, 1o
h contributions.

y organization that sohicits contribattons for the purpose
ting materials conlaining information relating to TIHSSING
sall expressty state or imply in any way that it is affiliated
s soliciting contributions on behatf of, an organization
1 to assist in the Jocation of missing children without the

fitten consent of that organization.

" Jacver vielates division {A) or (B) of this section s goilty
wer solicitation of contsibutions for missing children, a
nor of the third degree,

‘O 2. That existing scctions $109.31, 169,32, 1716.01,
1716,03, 1716.04, 171605, 1716.07, 1716.99, and
ind section 171600 of the Revised Code are hereby

JENDED SUBSTITUTE HOUSE
BiLL NO. 514

Act Effective Date: 8-13-90
Date Passed:  7-20-90
roved by Governor:  8-13-90
Date Filed, $-13-50

Fite Number: 276
Chief Sponsor:  WALSH

af and Permanent Nature:  Per the Director of the (hio
¢ Service Commission, this Act's section numbering of
eneral and permanent nature is complete and in conform-
he Revised Code.

zemey; Pursuant to O Const, Art 11, § Id, this Act was
‘0 he an emergency measure pecessary for the preservation
blie peace, health, and safety. See Acl section 5.

n Effective Datefs): This Act contains provisions which
s on daics different {rom the effective dale of the Act
: Act section(s) 4.

mend scclions 21(9.03, 2151.23, 2301.03,
03,201, 2329.66, 274366, 2907.01, 3105.01,
05.0%, 3105.04, 3105.06, 3105091, 3105.10,
05.17, 3105.18, 3105.21, 3105.63, 31035.65,
D004, 3109.05, 3109.06, 311,06, 311321,
13.235, 3117.85, 3117.07, 3117.08, 3317.43,
170.07t, and 5101.31, and to enacl section
05.171 of the Revised Code to modily the dames-
; relations law Lo provide for spousal support and
¢ division of marital property and separate prop-
ty, instead of for alimony, to clarify that certaim
ianges made in section 3§09.05 of ihe Revised
ade by Am. Sub. H.B. 591 of the 1181h General
ssembly were nol subsiantive changes but were
tended only to conform the section to changes
ade in it by Am. Sub, H,B. 15 of the 118th General
ssembly on that acts cffective date of May 31,
190, and 1o declare an ecmergency.

sted By the General Assembly of the State of Ohio:

{ION L. That sections 2119.03, 2151.23, 2301.03,
| 2379.66, 2743.66, 2907.01, 3105.01, 3105.03, 3105.04,
3105.091, 3105.10, 3105.17, 3105.18, 3105.21, 3105.63,
3109.04, 3109.05, 310906, 3111.06, 3113.21, 3113.215,
3117.07, 3117.08, 3517.13, 3770.071, and 5101.31 be
| ﬁnd section 3105.171 of the Revised Code be enacted to
ollaws:

w03  Powers of trustee [Eil. 1-1-91]

trustee appointed under section 2119.01 of the Revised
1y proceed without order of the probate court:
o take possession of the property of the absentee wherever

withip the stafe; |
jo collect’s) debts i

to the :abs_éhtec{

{C) To retain and invest the estate in accordance with Chapters
3113, ta 2125 —nelosive; of the Revised Code.

The trostee may pay such part or all of the incame or principat
of the esiate as the courl aay, from timce Lo Ling, MAY direct tor
the maintenance and support of the absentee’s dependents and
may, under the order of the court, MAY bring and defend suits on
behalf of the abscntee, compromise claims i favor of and against
the absentee, and pay sach debly of the absentee as {he court finds
necessary for the protection of his dependents, including msurance
premiums, orders for alimoeny AN AWARD OF SPOLSAL SUP-
POXT, and other obligations. The courl may make such other
orders as it deems proper for the care and custody of said THE
property and its proceeds.

15123 Jurisdiction of juvenile court; orders for child
support [BIT. 1-1-91}

{A) The juvenile court has exclusive original jurisdiction under
the Revised Code:

{1} Concerning any child who on or about the date specified in
the complaint is alleged to be a juvenile tratfic offender, or a delin-
guent, unruly, abused, neglected, or dependent child;

{2) To delermine the custody of any chifd not a ward of ancther
cantt of this state;

{3) To hear and determine any application for a writ of habeas
corpus involving the custody of a child; .

{4) To exercise the powers and jurisdiction given the probate
division of the conrt of common pleas in Chapters 5122. and 53123,
of the Revised Code, if the court has probable canse te believe that
a child otherwise within the jurisdiction of the courf is & mentally ili
persen subject to hospitatization by coart order, as defined in sec-
tion 512201 of the Revised Code, or a mentally retarded persen
subject to institutionalization by court order, as defincd in section
5123.01 of the Revised Code,

(5) To hear and determine all criminal cases charging adults
with the violation of any section of Chapter H54—ef-the-Revised
Cade THIS CHAPTER;

{6} Under the interstate compac! an juveniles in scetion 21531.56
of the Revized Code;

{7y Concerning any child whao is to be taken into custody purso-
anl 1o section 215131 of the Revised Code, upon being notified of
the intent to take the child into cusiody and the reasons for taking
the child into custody;

£8) To hear and determine requests for the extension of tempoe-
rary custody agreements, and requests for court appraval of perna-

nent cnstody agreements, that are filed pursuant to section 3103.15

of the Revised Code; .

(9} To heac and detestine applications for consent (o marry
pursuant to section 3101.04 of the Revised Code.

(B} The juvenile court has original jurisdiction under the
Revised Code:

(1) To hear and determine ali cases of misdemeanory charging
adults with any act or amission with respect (0 any child, which act
or omission is a violaiion of any stale law or any municipal ordi-
nanee; :

{1} To delerminc the paternity of any child alleged to have been
bor out of wedlock purssant to scctions 3113.00 to 341119 aof the
Revised Code;

(3) Under the uniform reciprocal enforcement of snpport act in
Chapter 3115, of the Revised Code,

{4} To hear and determine an application for an arder for the
support of any ehikd, if the child is mol 3 ward of another court of
this state.

(C) The juvenile court, except as Lo juvenile courts which are a
separate division of the court of commen pleas, ar a sepafale and
independent juvesile cour, has jurisdiction to hear, determing, and
make a record of any action for divorce or shmory—trvebeng
LEGAL SEPARATION THAT INVOLVYES the custody or care of
children AND THAT IS filed in the court of common pleas and
cerlified by the courl of common pleas with all the papers filed
theretrs IN THE ACTION to the court for trial, provided that o
such cerlification shali be made to any court unless the consent of
the juvenile judge is first IS obtained. After such certificalion is
made and consent ohiained, the court shalf proceed as if such THE
action were originally HAD BEEN begun in ihat court except as to
awards for slimony SPOUSAL SUPPORT or support due and
unpaid at the time of ceriification, over which the court has no
Jurisdiction.

(I3} The juvenile court has jurisdiction to hear and determine all
malters as 10 custody and sapport of children duly certified by the
conrt of common pleas to 1he juvenile court after a divorce decied
has been granted, including jurisdiction to modify the judgment
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(D) Willfyd absence of the adverse party [or one year,

(C) Adultery; .

(D} Extreme cruelty;

(E) Frandulent contracl;

(F) Any gross neglect of duty;

{G) Habitual drunkenness; .

- {H). Imprisonment of the adverse party in a state or federal
penal institution wader—sentence-to-the-institution at the time of
filing the complaint; )

{}) Pracurement of a divoree outside this state, by 2 husband or
wite, by virtue of which the parly who procured it 15 released from
the obligations of the marriage, wiile Those obligations remain
bindirg upon the other pay; .

(1) On the application of either party, when husband and wife
have, without interruption for one year, lived separate and aparl
without cohabttation; |

{K) Incompatibilily, unicss denied by either party.

A -plea of res judicata or of recrimination with respect to any
provision of this section does not bar either party from obtaining &
divorce on this ground.

3105.03 Residency reguirement and venne; jurisdiction
of common pleas court {Eff. 1-1-91}

The plaintiff in actions for divorce and anpulment shall have
peen a resident of the state at least six months immediatety hetore
filing the eomplaint. Actions for diverce and annulment shall be
brought in the proper county for commencement of action pursuaat
{o the Givi Rules OF CIVIL PROCEDURE. The court of commoen
pleas shall hear and determine the case, whether the marriage took
place, or the caese of divorce or annulment occurred, within or
without the state.

Actions for ahmeny LEGAL SEPARATION shali be brought in
the proper county for commencement of actions pursuant to Civil
THE Rules OF CIVIL PROCEDURE.

3105404 Residence of spouse iEff.l 1-1-91]

© When a person files a petition for divorce or for--abimeny
LEGAL SEPARATION, the residence of the spouse does not pre-
clude the use of sections 3103.0F 10 3105.21 of the Revised Code,

3105.06 Notice by publication awthorized in certain
cases {Eff. 1-1-91]

If the residence of a defendant in an action for diverce, annul-
ment, or shmeny LEGAL SEPARATION iz unknown, ar if the
defendant is not a resident of this state or is a resident of this state
but absent from the state, notice of the pendency of the action shall
be given by publication as provided by the Rules of Civil Proce-
duore.

3105.091  Conciliation order; procedure {THE 1-1-41}

{A)} At any time after thirty days from the service of samsrons ar
{first publication of notice in an action for divorce, annnkaent, or
limony LEGAL SEPARATION, or at any time afler fling & peti-
tion far dissolution of marriage, the coust af common pleas, upom
its own mofion of the motion of one of the pacties, may order the
pariies to undergo conciliation for the period of ttme not excecding
ninety days as the court specifies. The order requiring concitiation
shall set forth the conciliation procedure and name the conciliator.
The conciliation procedures may inchide without limitation refer-
rals to the cunciliation judge as provided in Chapler 3117, of the
Revised Code, public or private marriage counselors, family service
agencies, communily health services, physicians, licensed psycholo-
gists, or clergymett. The costs of any conciliation procedures shall
be paid by the parties.

{B} No action for divorce, annuiment, or alirrony LEGAL SEP-
ARATION, in which conciliation has been ordered, shall be heard
or decided until the conciliation has concluded and been reported
to the court.

3105.10  Power 1o dissolve marriage; enforcement of sep-
aration agreement providing for child suppory; condonation
and recrimination defenses eliminated; effect on dower [EfT.
1-1-91}

. (A) The court of common pleas shall hear any of [he causcs for
divorce or annulment charged in the complaint and may, upon
proof 1o the satisfaction of the court, pronounce the MArFiage con-

:lrgcts dissolved and both of the partics released from their obliga-
TS,

AT
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(BY1} A scparation agreement providing for the support of chil-
dren eighteen years of age or older is enforceable by the court of
comnon pleas. I . .

{3} A SEPARATION AGREEMENT THAT WAS VOLUN.
TARILY ENTERED INTO BY THE PARTIES MAY BE
EMFORCEABLE BY THE COURT OF COMMON PLEAS UPON
THE MOTION OF EITHER PARTY TO THE AGREEMENT, iF
THE COURT BETERMINES THAT IT WOULD BE IN THE
INTERESTS OF JUSTICE AND EQUITY TO REQUIRE
ENFORCEMENT OF THE SEPARATION AGREEMENT,

(3) IF a court of comugon pleas hag a division of domestic
refations, all cases breught for enforcement of a separation agree-
faent provids ] t ighteen-vearsof ageor
older UNDER DIVISION (B)(1) OR (2} OF THIS SECTION shall
be assigned to the judges of that division. !

{CY A plea of condonation or recrimination is not a bar 10 a
divoree. .

¢1)) Upon the granting of a divorce, op a complaint or counter-
claim, by force of the judgment. each party shalt he barred of all
right of dower in real esfate situated within this state of which the
other was seized at any time during coverture.

{E} Upoen the granting of a judgrent for sdirpony LEGAL SEP-
ARATION, when by the force of the judgment real estate is granted
to ane party, the other parly is barred of all right of dower in the
real estate and the court wmay provide that cach party_shali be
barred of all rights of dower in the real estate acquired; by either
parly at any time subsequent to the judgment.

“Prower™ as nsed in this section has the meaning set forth in
section 2103.02 of the Revised Code.

310517  Grounds for legal separation {Eff, 1-1.91}
{A) Either pasty to the marriage may file & complaint for

divorce or for alimeny LEGAL SEPARATION, and when filed the

other may file a counterclaim for divorce or for slimony LEGAL
SEPARATION. THE COURT OF COMMON PLEAS MAY
GRANT IMVORCES FOR THE CAUSES SET FORTH IN 5EC-
TION 3105.61 OF THE REVISED CODE. The court of common
pleas may grant shsseny LEGAL SEPARATION on a complaint or
counterciznn, regardless of whether the parties are living separately
at the time the complaiat or counterclaim is filed, for the {oflowing
CAnSES:

tAH1Y EFTHER PARTY HAIY A HUSBAND OR WIFE LIV-
ING AT THE TIME OF THE MARRIAGE FROM WHICH
LEGAL SEPARATION 18 SOUGHT;

(2) WILEFUL ABSENCE OF THE ADVERSE PARTY FOR
{ONE YEAR;

{3} Aduliery;

BY4) EXTREME CRUELTY:

{5} FRAUDULENT CONTRACT:

{6) Any gross neglect of duty:

{E)Abandonmentwithovt-good-efuse:

E£3(73 Habitual drunkenness;

(8 lawprisonment of the adverse pany in a state or federal
penal institution wndes—senterec—therete at the time of filing the
pattion COMPLAINT;

(9) O THE APPLICATION OF EITHER PARTY. WHEN
HUSBAND AND WIFE HAVE, WITHOUT INTERRUPTION
FOR ONE YEAR, LIVED SEPARATE AND APART WITHOUT
COHABITATION,

(50) INCOMPATIBILITY. UNLESS DENIED BY EITHER
PARTY.

{B) THE FILING OF A COMPLAINT OR COUNTERCLAIM
FOR LEGAL SEPARATION OR THE GRANTIMG OF A
DECREE OF LEGAL SEPARATION UNDER THIS SECTION
DOES NOT BAR EITHER PARTY FROM FILING A COM-
PLAINT OR COUNTERCLAIM FOR A DIVORCE OR ANNUL-
MEMT OR OBTAINING A DIVORCE OR ANNULMENT.

3105.171 Diivision of marital preperty; separate prop-
erty [Eff 1-1-%1]

£A) AS USED IN THIS SECTIOM:

(1) “DISTRIBUTIVE AWARD” MEANS ANY PAYMENT
OR PAYMENTS, IMN REAL OR PERSOMNAL PROPERTY. THAT
ARE PAYABLE IN A LUMP SUM OR OVER TIME, IN FIXED
AMOUNTS, THAT ARE MADE IFROM SEPARATE PROP-
ERTY OR INCOME, AND THAT ARE NOT MADE FROM
MARITAL PROPERTY AND DO NOT CONSTITUTE PAY-
MENTS QF SPOUSAL SUPPORT, AS DEFINED IN SECTION
3105.18 OF THE REVISED CODE.
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(2} "DURING THE MARRIAGE"™ MEANS WHICHEVER OT
THE FOLLOWING IS APPLICABLE:

(a} EXCEPT AS PROVIDED IN I VISION (AK2)(b} OF THIS
SECTION, THE PERIOD OF TIME FROM THE DATE OF THE
MARRIAGE THROUGH THE DATE OF THE FINAL HEAR-
NG IN AN ACTION FOR DIVORCE OR IN AN ACTION FOR
LEGAL SEPARATION,

(b} 1¥ THE COURT DETERMEINES THAT THE USE OF
EITHER OR BOTH OF THE DATES SPECIFIED EN DIVISION
{A}2)(a}) OF THIS SECTION WOULD BE INEQUITABLE, THE
COURT MAY SELECT DATES THAT IT CONSIDERS RFQUI-
TABLE IN DETERMINING MARITAL PROPERTY. TF THE
COURT SELECTS DATES THAT 1T CONSIDERS EQUITABLE
IN DETERMINING MARITAL PROPERTY, “DURING THE
MARRIAGE” MEANS THE FERIOD OF TIME BETWEEN
THOSE DATES SELECTED AND SPECIFIED BY THE COURT.

(3)(n) “MARITAL BPROPERTY™ MEANS, SUBJECT T0
D(i)‘{;:?rI\?N {AJ3KB) OF THIS SECTION, ALL OF THE FOL-
L G

() ALL REAL AND PERSONAL PROPERTY THAT CUR- .

aENTLY 1§ OWNED BY EITHER OR BOTH OF THE PAR-
TIES, INCLUDING, BUT NOT LIMITED TG, THE RETIRE-
MENT BENEFITS OF THE PARTIES, AND THAT WAS
ACQUIRED BY EITHER GR BOTH OF THE FARTIES DUR-
ING THE MARRIAGE;

(i) ALL INTEREST THAT EITHER OR BOTH OF THE
PARTIES CURRENTLY HAS IN ANY REAL OR PERSONAL
PROPERTY, INCLUDING, BUT MOT LIMITED TO. THE
RETIREMENT BENEFITS OF THE PARTIES, AND THAT WAS
ACQUIRED BY EITHER OR BOTH OF THE PARTIES DUR-
ING THE MARRIAGE;

i) EXCEPT AS OTHERWISE PROVIDED 1N THIS SEC-
TION, ALL INCOME AND APPRECIATION ON SEPARATE
PROPERTY, DUE TO THE LABOR, MONETARY, OR EN-
KiND CONTRIBUTION OF EiTHER SPOUSE OR BOTH
_ SPOUSES THAT GCCURRED DURING THE MARRIAGE.

(R “MARITAL PROPERTY" DUOES NOT INCLUDE AMNY
SEPARATE PROPERTY.

{4} "PASSIVE [NCOME" MEANS INCOME ACQUIRED
OTHER THAN AS A RESULT OF THE LABOR, MONETARY,
OR IN-KIND CONTRIBUTION OF EITHER PARTY.

(3} “PERSOMAL PROPERTY™ INCLUDES BOTH TANGI-
BLE AMD INTANGIBLE PERSONAL PROPERTY.

(6)(a) “SEPARATE PROPERTY™ MEANS ALL REAL AND
PERSOMAL PROPERTY AND ANY INTEREST 1N REAL OR

PERSONAL PROPERTY THAT 1S FOUND BY THE COURT

TC BE ANY OF THE FOLLOWING:

i} AN INHERITAMNCE BY ONE SPOUSE BY BEQUEST.
DEVISE. OR DESCENT DURING THE COURSE OF THE
MARREAGT:

(i) ANY REAL OR PERSONAL PROPERTY OR INTEREST
IN REAL OR PERSONAL PROPERTY THAT WAS ACQUIRED
BY QNI SPQUSE PRIOR TO THE DATE OF THE MARRIAGE:

(i) PASSIVE INCOME AND APPRECIATION ACQUIRED
FRGM SEPARATE FROPERTY BY ONE SPOUSE DXURING
THE MARRIAGL:

{ivi ANY REAL OR PERSONAL PROPERTY OR INTEREST
iN REAL OR PERSONAL PROPERTY ACQUIRED BY ONE
SPOUSE AFTER A DECREE OF LEGAL SEPARATION ISSUED
UNDER SECTION 310517 OF THE REVISED CODE;

(v} ANY REAL OR PERSCONAL PROPERTY OR INTEREST
IN REAL OR PERSONAL PROPERTY THAT IS EXCLUDED
BY A VALID ANTENUPTIAL AGREEMENT,

(1) COMPENSATION TO A SPOUSE FOR THE SPQUSE'S
PERSONAL IMIURY. EXCEPT FOR LOSS OF MARITAL
EARNINGS AN} COMPENSATION FOR EXPENSES PAID
FROM MARSTAL ASSETS; H

(vily) ANY GIFT OF ANY REAL OR PERSONAL PROPERTY
OR OF AN INTEREST [N REAL OR PERSONAL PROPERTY
THAT IS MADE AETER THE DATE OF TIHE MARRIAGE AND
THAT IS PROVEN BY CLEAR AN CONVINCING EVE-
DENCE T0} HAYE BEEN GIVEN TO ONLY ONE SPOUSE.

{b; THE COMMINGLING OF SEPARATE PROPERTY
WITH OTHER PROPERTY OF ANY TYPE DOES NOT
DESTROY THE IDENTITY OF THE SEPARATE PROPERTY
AS SEPARATE PROPERTY, EXCEPT WIIEN THE SEPARATE
PROPERTY 1S NOT TRACEABLE.

(B} IN DIVORCE PROCEEDINGS. THE COURT SHALL,
AND IN LEGAL SEPARATION PRGCEEDINGS UPON THE
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REQUEST OF EITHER PARTY, THE COURT MAY, DETER-
MINE WHAT CONSTITUTES MARITAL PROPERTY AND
wiaT CONSTITUTES SEPARATE PROPERTY. (N LiTHER
CASE, UFPON MAKING SUCH A DETERMINATION, THE
COURT SHALL DIVIDE THE MARITAL AND SEPARATE
PROPERTY EQUITABLY BETWEEN THE FARTIES, IN
ACTCORDANCE WITH THIS SECTION. FOR PURPOSES OF
THIS SECTION, THE COURT HAS JURISDICTION OVER
ALL PROPERTY IN WHICH ONE OR BOTIH PARTIES HAVE
AN INTEREST.

{C}1y EXCEPT AS PROVIDED IN.THIS DIVISION OR
DIVISION (E) OF THIS SECTION, THR DIVISION OF MARI-
TAL PROPERTY SHALL BE EQUAL. IF AN EQUAL DIYISION
OF MARITAL PROPERTY WOULD BE INEQUITABLE, THE
COURT SHALL NOT DIVIDE THE MARITAL PROPERTY
EQUALLY BUT INSTEAD SHALL DIVIDE IT BETWEEN THE
PARTIES IN THE MANNER THE COURT DETERMINES
EQUITABLE. IN MAKING A DIVISION OF MARITAL PROP-
ERTY, THE COURT SHALL CONSIDER ALL RELEVANT
FACTORS, INCLUDING THOSE SET FORTH IN DIVISION (F)
QF THIS SECTION. )

(2) EACH PARTY SHALL BE CONSIDERED TO HAVE
CONTRIBUTED EQUALLY TO THE PRODUCTION ANMD
ACQUISITION OF MARITAL PROPERTY.

¢3) THE COURT SHALL PROVIDE FOR AN EQUITABLE
DIVISION OF MARITAL PROPERTY UNDER THIS SECTION
PRIDR TO MAKING ANY AWARD OF SPOUSAL SUPPORT
TO EIFHER PARTY UNDER SECTION 310518 OF THE
REVISED CODE, AND WITHOUT REGARD TO ANY
SPOUSAL SUPPORT SO AWARDED.

(D) EXCEPT AS OTHERWISE PROVIDED IN DIYISION (E}
OF THIS SECTION OR BY ANOTHER PROVISION OF THIS
SECTION, THE COURT SHALL DISBURSE A SPQUSE™S SEP-
ARATE PROTPERTY TO THAT SPOUSE. IF A COURT DOES
NGT DISBURSE A SPQUSE'S SEPARATE PROPERTY TO

THAT SPOUSE, THE COURT SHALL MAKE WERITTEN FIND-.

INGS OF FACT THAT EXPLAIN THE FACTORS THAT IT
CONSIDERER 1IN MAKING ITS DETERMINATION THAT
THE SPOUSE'S SEPARATE PROPERTY SHOULD NOT BE
DISBURSED TO THAT SPOUSE.

(E)t} THE COURT MAY MAKE A DISTRIBUTIVE
AWARD TO FACILITATE, EFFECTUATE, OR SUPPLEMENT
A DIVISION OF MARITAL PROPERTY. THE COURT MAY
REQUIRE ANY DISTRIBUTIVE AWARLD TO BE SECURED
BY A LIEN ON THE PAYOR'S SPECIFIC MARITAL IrROP-
ERTY OR SEFARATE PROPERTY.

{7} THE COURT MAY MAKE A DISTRIBUTIVE AWARD
IN LIEU OF A DIVISION OF MARITAL PROPERTY IN
ORDER TO ACHIEVE EQUHTY BETWEEN THE PARTIES, IF
THE COURT DETERMINES THAT A DIVISION OF THE
MARITAL PROPERTY TN KIND OR 1IN MONEY WOULD BE
{MPRACTICAL OR BURDENSOME.

{3} 1IF A SPOUSE MAS ENGAGED IN EINANCIAL MISCON-
BUCT. INCLUDING, BUT NOT LIMITED TO, THE DISSIPA-
TION, DESTRUCTION, CONCEALMENT, OR FRAUDULENT
DISPOSETION OF ASSETS, THE COURT MAY COMPENSATE
THE OFFENDED SPOUSE WITH A DISTRIBUTIVE AWARD
OR WITH A GREATER AWARD OF MARITAL PROPERTY.

(F) 1§ MAKING A DIVISION OF MARITAL PROPERTY
AND TN DETERMINING WHETHER TO MAKE AND THE
AMOLINT OF ANY DISTRIBUTIVE AWARD UNDER THIS
SECTION. THE COURT SHALL CONSIDER ALL OF THE
FOLLOWING FACTORS:

(1) THE DURATION QF THE MARRIAGE:

(2} THE ASSETS AND LIABILITIES OF THE PARTILS,

(3} THE DESIRABILITY OF AWARDING THE FAMILY
HOME. OR THE RIGHT TO RESIDE IN THE FAMILY HOME
EOR REASONABLE PERIODS OF TIME, T( THE SPOUSE
WITH CUSTODY OF THE CHILDREN OF THE MARRIAGE;

{4) THE LICAHDITY OF THE PROPERTY TO BE DISTRIE-
UTED:

{5} THE ECONOMIC DESIRABILITY OF RETAINING
INTACT AN ASSET OR AMINTEREST N AN ASSET;

{6) THE TAX CONSEQUENCES OF THE PROPERTY DIVi-
SION UPON THE RESPECTIVE AWARDS TO BE MADE TO
EaCH PARTY:

{7) THE COSTS OF SALE, IF IT 1S NECESSARY THAT AN
ASSET BE SOLD TO EFFECTUATE AN EQUITABLE DISTRI-

BUTION OF PROPERTY
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(8) ANY DIVISION OR DISBURSEMENT OF PROPERTY
MADE IN A SEPARATION AGREEMENT THAT WAS VOL-
UNTARILY ENTERED INTO BY THE PARTILS;

(9) ANY OTHER FACTOR THAT THE COURT
EXPRESSLY FINDS TO BE RELEVANT AND EQUITABLE.

TG} 1IN ANY ORDER FOR THE DIVISION OR DISBURSE-
MENT OF PROPERTY OR A DISTRIBUTIVE AWARD MADE
PURSUANT TO THIS SECTION, THE COURT SHALL MAKE
WRITTEN FINDINGS OF FACT THAYT SUPPORT THE
DETERMINATION THAT THE MARITAL PROPERTY HAS
BEEN EQINTABRLY DIVIDED AND SHALL SPECIFY THE
DATES IT USER IN DETERMINING THE MEANING OF
“DURING THE MARRIAGE.™

{H} EXUEPT AS QTHERWISE PROVIDED IN THIS SEC-
TION, THE HOLDING OF TITLE TO PROPERTY BY ONE
SPOUSE INDIVIDUALLY OR BY BOTH SPOUSES IN A FORM
OF CO-OWNERSHIP DOES NOT DETERMINE WHETHER
THE PROPERTY IS MARITAL PROPERTY OR SEPARATE
PROPERTY,

Iy A DIVISION OR DISBUKSEMENT OF PROPERTY OR A
DISTRIBUTIVE AWARD MADE UNDER THIS SECTION 15
NOT SUBJECT TO FUTURE MODIFICATION BY THE
COURT.

(J) FHE COURT MAY ISSUE ANY ORDERS UNDER THIS
SECTION THAT IT DETERMINES EGQUITABLE, INCLUDING,
BUT NOT LIMITED TO, EITHER OF THE TFOLLOWING
TYFES OF ORDERS:

{1} AN ORDER GRAMNTING A PARTY THE RIGHT TO
USE THE MARITAL DWELLING OR ANY OTHER MARITAL
PROPERTY OR SEPARATE PROPERTY FOR ANY REASON-
ABLE PERIOD OF TIME;

(2) AN ORDER REQUIRING THE SALE OR ENCUM.
BRANCING OF ANY REAL OR PERSONAL PROPLERTY,
WITH THE PROCEEDS FROM THE SALE AND THE FUNDS
FROM ANY LOAN SECURED BY THE ENCUMBRANCE TO
BE APPLIED AS DETERMINED BY THE COURT.

3105.18 Spousal support {Eff. 1-1-01]

{A} ‘AS USED IN THIS SECTION, “SPOUSAL SUPPORT™
MEANS ANY PAYMENT OR PAYMENTS TO BE MADE TO A
SPOUSE OR FORMER SPOUSE, OR TO A THIRD PARTY
FOR THE BENEFIT QF A SPOUSE OR A FORMER SPOUSE,
THAT IS BOTH FOR SUSTENANCE AND FOR SUPPORT OF
THE SPOUSE OR FORMER SPOUSE. “SPOLUSAL SUPPORT™
DOES NOT INCLUDE ANY PAYMENT MADE TO A SPOUSLE
OR FORMER SPOUSE, OR TO A THIRD PARTY FOR THE
BENEFIT OF A SPOUSE OR FORMER SPOUSE, THAT IS
MADE A5 PART OF A DIVISION OR DISTRIBUTION OF
PROPERTY OR A RDISTRIBUTIVE AWARD UNDER SECTION
3E05.171 OF THE REVISED CODE.

BY In divorce;-dissobmtron—of-martisge—or—ehmony AND
LEGAL SEPARATION proceedings, UPON THE REQUEST OF
EITHER PARTY ANMD AFTER THE COURT DETERMINES
THE DIVISION OR DISBURSEMENT OF PROPERTY UNDER
SECTION 310517t OF THE REVISED CODF, the court of com-
mon pleas may aesv—alimony-it-considers AWARI} reasonable
SPOUSAL SUPPORT {o either party.

The-ahmeny AN AWARD OF SPOUSAL SUPPORT may be
alowed in real or personal property, or both, or by decreeing a sum
of money, payable either in gross or by mstaliments, FROM
FUTURE INCOME OR QTHERWISE, as the court considess
equitable.

ANY AWARD OF SPOUSAL SUPPORT MADE HNDER
THIS SECTION SHALL TERMINATE UPON THE DEATH OF
EITHER PARTY, UNLESS THE ORDER CONTAINING THE
AWARD EXPRESSLY PROVIDES OTHERWISE.

CY1} In determining whether ehmeny SPOUSAL SUP-
PORT s seecasary APPROTRIATE AND REASONABLE. and in
detennining the nature, amound, and manner TERMS of payment,
AND DURATION of ehimony SPOUSAL SUPPORT, WHICH [S
PAYABLE EITHER IN GROSS OR IN INSTALLMENTS, the
court shall consider ali relevans OF THE FOLLOWING faclors:
oiuding but-not-limted-to—the-follewing:

iH{a} THE INCOME OF THE PARTiLS FROM ALL
SOURCES, INCLUDING, BUT NOT LIMITED TO, INCOME
DERIVED FROM PROPERTY DIVIDED, DISBURSED. OR
E{I)SS‘E!BUTED UNDER SECTION 3105.171 OF THE REVISED

(b} The relative earning ahilities of the parties:

€{c) The ages; and the physical, MIINTAL,
conditions of the parties; A and emotional
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Gudy T he retirement benefits of the parties;

ﬂheﬂ[rﬁﬁeeﬂ"ﬁf—t'ht“ﬁfﬂ‘heﬁ‘

&(g) The duration c}f the marriage;

(6)(N The exlent to which it would be inappropriate for a party.
because he will be cusiodian of a minor child of the marriage. to
seck employment cutside the fome;

{ig) The standard of liviag of the partics established duning
the marriage;

£83(h) The relative extent ol education of 1he parties;

901} The relative assets and liabilitics of the parties, INCLUD-
ING BUT NOT LIMITED TO ANY C’OURT ORDERED PAY-
MENTS BY THE PARTIES;

H-Fhe-propery-brovghi-to-thesnarringe by-either-party:

tHH¥(j) The contribution of a-spouse -es—homemakerEACH
PARTY TO THFE EDUCATION, TRAINING, OR EARNING
ABILITY OF THE OTHER PARTY. INCLUDING, BUT NOT
LIMITED TO. ANY PARTY'S CONTRIBUTION TO THE
ACQUISITION OF A PROFESSIONAL DEGREE OF THE
OTHER PARTY;

{k} THE TIME AND EXPENSE NECESSARY FOR THE
SPOUSE WHO 1% SEEKING SPOUSAL SUPPDRT O
ACQUIRE EDUCATION, TRAIMING, OR J0B F)\PFRILNCF
8O THAT THE SPOUSE WILL BE QUALIFIED TO OBTAIN
APPROPRIATE EMPLOYMENT. PROVIDED THE EDUCA-
TION, TRAINING, OR JOB EXPERIENCE, AND EMPLOY-
MENT IS, IN FACT, SOUGHT;

() THE TAX CONSEQUENCES, FOR EACH PARTY. OF
AN AWARD OF SPOUSAL SUPPORT:

fm) THE LOST INCOME PRODUCTION CAPACITY OF
EITHER PARTY THAT RESULTED FROM FHAT PARTY'S
MARITAL RESPONSIBILITIES;

(n) ANY OTHER FACTOR THAT THE COURT
EXPRESSLY FINDS TO BE RELEVANT AND EQUITABLE.

() IN DETERMINING WHETHER SPOUSAL SUPPORT IS

" REASONABLE AND TN DETERMINING THE AMOUNT AND

TERMS OF PAYMENT OF SPOUSAL SUPPORT. EACH
PARTY SHALL BE CONSIDERED TO HAVYLE CONTRIBUTED
EQUALLY TO THE PRODUCTION OF MARITAL INCOME.

(12) 1o an action brought solely for an order of alimony
LEGAL SEPARATION wnder section 310517 of the Revised
Cade, anv cenlinuing order for periodie payments of meney
entered pursuant ta this section s subject Lo further order of the
court upon changed circwmstances of cither party.

%u H a continuing order for periodic paymenis of money as
afimony is cnlered in a divoree or dissolulion of warriage acnion
that is deternuned on or after May 2. 1986, ANTY BEFORE THE
EFFECTIVE DATE OF THIS AMENDMENT OR IF A CONTIN-
UING ORDER FOR PERIODIC PAYMENTS OF MOGNEY AS
SPOUSAL SUPPORT IS ENTERED IN A DIVORCE OR DISSO-
LUTION OF MARRIAGE ACTION THAT 1S DETERMINLD
ON OR ATTER THE EFFECTIVE DATE OF THIS AMEND-
MENT, the couet thal eaters the decree of divorce or dissodution af
marriage does not have jusisdiction to madify the amount or lerms
of the alimony OR SPOUSAL SUPPORT undess the cours doter
mines that the circemstances of either partv bave changed and
mnless one of the [ollowing applies:

{1} In the case of & divorce, the decree ar a separation agreemenl
of 1the parties 1o the divorce that is incorporaled inlo the decree
contains a provision specifically authorizing the court to modify the
amount or terms of alsnony OR SPOUSAL SUFPORT:

(2) In tiwe case of a dissclhutiop of marviage. the scparation agrec-
ment that is appreved by the court and incorporated inte the decree
contains a provision specifically authorizing the court 1o medily the
amounl or terms of alimtony OR SPOUSAL SUPPORT.

{£3F) FOR PURPOSES OF DIVISIONS (D) AN (E} OF
THIS SECTION, A CHANGE iN THE CIRTCUMSTANCES OF A
PARTY IMCLUDES, BUT IS5 NOT LIMITED TO. ANY
INCREASE OR INVOLUNTARY DECREASE IN THE PARTY'S
WAGLES, SALARY. BONUSES. LIVING EXPENSES, QR MEEM-
AL EXPENSES.

{G) Each order for alimony made or madified by a court on or
afler December 1. 1986. AND BEFORE THE EFFECTIVE DATE
OF THIS AMENDMENT. AND EACH ORDER FOR SPOLUSAL
SUPPORT MADE OR MODIFIED BY A COURT ON OR
AFTER THE EFFECTIVE DATE OF THIS AMENDMENT, shall
be accompanted by one oF more orders deseribed in division {ID) or
{H) of section 3t 13.2t of the Revised Code. whichever is appropn-
ate under the requirements of that section. a statement requiring all
parties to the order to notify the child support enforcement agency
10 writing of lheir current mailing address, thetr current residence
address, and of any changes in either address, and a notice that the
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requireraent 1o notify the agency of all changes in cither address
continues unti furthes notice from the courl

If any person tequired 1o pay alimony aader an order made or
maodificd by a court on or after December 1, [986, AND BEFORE
THE EEFECTIVE DATE OF THIS AMERDMENT OR ANY
PERSON REQUIRED TO PAY SPOUSAL SUPPORT UNIER
AN ORDER MADE OR MODIFIED BY A COURT ON OR
AFTER THE EFFECTIVE DATE OF THIS AMENDMENT is
found in contempt of court For failuge to make alimony OR
SPOUSAL SUPPORT payments onder the order, the court that
makes the finding shall. in addition 1w any other penalty or rernedy
imposed, SHALL assess il court costs arising out of the contempt
proceeiding against the person and SHALL require the persen {¢
pay any reasonable attorney’s fees of any adverse party, as deler-
mined by the coust, that arose in rekation to the act of conlempl.

3105.21 Custody and support of children; suppori orders
IR 1-1-91]

{A) Uposn satisfactory proof of the causes in the complaint for
divarce. anpulsacnt, ar alimeny LEGAL SEPARATION, the court
of common pleas shall make an order for the disposition, care, and
maintenance of the children of the marriage, as is in their best
?Icreszs. and in accordanee with seetion 37109.04 of the Revised

ode.

{B) Upon the failure of proof of the causes in the complaim, the
courl may make the order for 1he disposition, care, and mainte-
nance of any dependent chitd of 1he marriage as is in the child’s
best interest. and in accordance with section 3109.04 of the Revised
Cordle.

{Cy Each order for ciild suppert made or modified under this
sectian on or after December |, 1986, shalt be accompanied by one
or more otders described in division (1) or (H} of section 31 13.2)
of the Revised Code, whichever is appropriate under the require-
ments of that seclion. a statement requiting aif parlies to the ordee
10 notifv the child support enforcement agency in writing of theie
current mailing addres. their current residence address, and of any
changes in either address. and a notice (hat the Fequirernent 1o
potify the ageney of al changes in cither address continues unhi
furiher notice From the courl, Any court of common picas thal
makes or modifies an erder for child support ander this section on
or afler the elfzctive date of this amendment shall camply with
sections 3113.71 1o 3113.718 of the Revised Code. H any person
required to pay child sepport under an order made under this
section an ar afler Aprii 13, 1985, or madified an or after Drecem-
her 1. t986. is found in comtempt of court for failure 10 muake
suppuort paynients under the order. the court that makes the findmng
shall, in addition 10 any other pemaliy or remedy imposed, assess all
courl costs arising out of the contempt proveeding against Lhe pee-
son and reguire the person 1o pay any rcasonable attorney’s fees of
any adverse party, as determined by the court. that arose inrelation
16 the acl of contempt.

3105.63  Petition for disselutien; separation agreement
[Eff. 1-1-91]

4 peiition for dissolution of marriage shatl be signed by bolh
spouses. and shall have attached and incorparated o separation
agreemeni ayreed to by both spouses. The separalion agrechtent
shall provide for a division of all propeity. akmony SPOSAL
SUPPORT: if there are minor children of the marriage. for custedy
of minor children. child suppors, and viswation rights: and, if the
spouses so desire, an authorization o FOR the court te modily the
amount or terins of elimory SPOUSAL SUPPORT provided in the
separalion agreement. An amended separation agreement may be
fited al any tene prior 10 or dusing 1he hearing on the petition for
dissolution of marriage. Upon receipt of a penition for dissolutian
of marriage. the court may cause an investigation 1o be made pursu-
anl to the Gividl Rules OF C1VIL PROCEDUREL.

I A PETITION FOR DISSOLUTION OF MARRIAGE CON-
TAING AN AUTHORIZATION FOR THE COURT TQ MODIFY
THE AMOUNT OR TERMS OF SPOUSAL SUPPORT PRO-
VIDED IN THE SEPARATION AGREEMENT. ANY SUCH
MODIFICATION SHALL BE IN ACCORDANCE WiTH SEC-
TION 3105.18 OF THE REVISED CODL.

3105.65 Dismissal of petition or approval of agreement
and grant of dissolution; effect of decree; continuing jurisdic-

5-811
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tion; modification of spousal support conversion of disselu-
tion action inte divorce action {Eff. 1-1.91]

{A) H. al the time of the hearing, cither spouse is not satisficd
with Lhe separation agreement of does not wish a dissoiution of the
marriage and if neither spouse files a motion pursuant to division
(C) of this section o convest (he aclion to an aciion Foy divoree, the
court shall dismiss the petition and refuse to vahidate the proposed
separalion agreement,

(B} If, upon review of the testimony of both spouses, and of the
report of the invesligator pursuast (o the Rules of Civii Procedure,
the court approves $ie separation agrecrment aund any amendments
to it agreed upon by the parties, it shall grant a deeree of dissolulion
of marriage that incosparates the separation agreement. A decree of
digsolution of marriage has the same effect upon the property rights
of the parties, including rights of dower and Inherilance, a5 a deeree
of divores. The court has lull power to enforce its decree, and
retains jurisdiclion to modify all matters of castody, child support,
and visitation, and, only in accordance with division $B¢{EN2) of
section 310518 of the Revised Code, has suthorily to modify the
amount or terms of ahmoeny SFOUSAL SUPFORT.

{C1 At any lime before a deevee of dissolution of marriage has
been pranted under division (B} of this section, cither spouse may
convert the action for dissolution of marriage into a divoree action
by filing a motion with the court in which the aclion for dissalulion
of marriage is pendinyg for conversion of the action for dissolution
of maseiage. The metion shall contain a complaint for divorce that
containg grounds for a diverce and thal otherwise complies with the
Rules of Civil Procedure and this chapter. The divorce action then
shall proceed in accordange with the Rules of Civil Procedue in the
same manmer as il the mation had beeo the original complaint in
the action, including, but aet limited to, the issuance and service of
summons pursuant 1o Civif Rules 4 to 4.6, except that ne courl fees
shalt be charged wpon conversian of the action for dissotulion of
marsiage into a divoree action under this division.

3109.04 Coort awarding custody; joint custody; modifi-
cations; best interests of child JEff, 1-1-91)

{A) Upon hearing the lestimony of cither or both parents and in
accordunce with sections 3109.21 10 3109.36 of the Revised Cede,
1he coarl shall decide 1o whom Lhe care, custody, and control of the
children shall be given. The court may prant the care, custady, and
control of the children 10 githes parent or, il 2 request is made n
accordance with division (D3 of this section, to the parents jointfy.
The conrt shall take into account that which would be in the best
imerest of the children. The court may aflow any child who 15
tweive years of age of older to choose, in an ariginal proceeding on
custady and in & procesding for muodification of a prior custody
order of 1se court. the parent with whom the child ig to live, unless
1the court finds that the pareat so selected is unfit lo-take charge or
unless the court Nnds, with respect to a child who is twelve years ol
age or older, that il would nel be in the best interest of the child to
have the cheice. The court shall not grant joinl care, custody, and
cantrol of the children to the parents unless they request the grant
of joint care. custody. and control pursuant 1o division (D] of this
SECHOM.

[f the court atlows any child wha is twelve years of age or older
(o chonse the parent with whom the child is to tive, the court shall

* offer the child the opporiunily 16 inform the courl of the chotce in

chambers or in open ceuri. the child elecis to inforny the court of
the choice in chambers, no persens other than the child, the child’s
attorney. the judge, any necessary court persotmel, and, in the
judge’s discretion. the ailorney of cacl parent shall be permitied ko
Dbe present in the chambers when the ¢hiild informss the court of the
choice and is guestioned with respect (o the choice.

Prior 1o 1rial. the court may cause an investigation to be made
as 10 the character. famiy velations, past conduct, earning ability,

and financiat worth of the parties (o the aclion and may order the
parlies and their minor children to submit to medical, psycho]qgn—
cal. and psychistzic cxaminations, The report of the investigation
and examinations shatl be made availabie to either party or his
counsel of record not less than five days belore trial, upon writicen
request, The report shall be signed by the investigator and the
investigator shall be subject to crass-examination by either party
concerning the contems of the report, The court may iax as costs all
or any part of the expenses for each investigation.

The courl may order thal the parents have joint care, custody,
and cantrol of the children only if both parents request Jomt cus-
tody and file a plan for joiot custody pursuant to division (D) of
this section and if joiat cuslody is in the best interest of tie chil-
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§ 3105.171. Equitable division of marital and separatc property; distributive award

{A) As used in this section:

(1) "Distributive award" means aiy payment or payments, in real or personal property, that are payable in a lump
sum or over time, in fixed amounts, that arc made from separate property or income, and that are not made from marital
property and do not constitute payments of spousal support, as defined in section 3105.18 of the Revised Code.

{2) "During the marriage” means whichever of the following is applicable:

(a) Except as provided in division {A)2)(b) of this section, the period of time from the date of the matriage
through the date of the final hearing in an action for divorce or in an action for legal separation;

(h) If the court determines that the use of either or both of the dates specified in division (A)(2)(a) of this sec-
tion would be inequitable, the court may select dates that it considers equitable in determining marital property. If the
court selects dates that it considers equitable in determining marital property, "during the marriage" means the period of
time between those dates selected and specified by the court.

(3) (a) "Marital property” means, subject to division (A)(3)(b) of this section, all of the Tollowing:

(i} All reat and personal propetty that currently is owned by either or both of the spouses, including, bul not
limited to, the retirement benefits of the spouses, and that was acquired by either or both of the spouses during the mar-
riage;

(i) Al interest that cither or both of the spouses currently has in any real or personal property, including, but
not limited to, the retirement benefits of the spouses, and that was acquired by cither or both of the spouses during the
marriage;

(iii) Except as otherwise provided in this section, all income and appreciation on separate properly, due to the
labor, monetary, or in-kind contribution of either or both of the spouses that occurred during the marriage;

(iv) A participant account, as defined in section 148.01 of the Revised Code, of either of the spouses, to the
extent of the following: the moneys that have been deferred by a continuing member ot participating employee, as de-
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{incd in that section, and that have been transmitted to the Ohio public employecs deferred compensation board during
the marriage and any income that is derived from the investment of those moneys during the marriage; the moneys that
have been deferred by an officer or employee of a municipal corporation and that have been wansmitted to the govern-
ing board, administrator, depository, or trustee of the deferred compensation program of the municipal corporation dur-
ing the marriage and any income that is derived from the investment of those moneys during the marriage; or the mon-
eys that have been deferred by an officer or employee of 4 government unit, as defined in section 148.06 of the Revised
Code, and that have been transmitted to the governing board, as defined in that section, during the marriage and any
income thal is derived from the investment of those moneys during the marriage.

{b) "Marital property” does not inchude any separate proporty.

(4) "Passive income” means income acquired other than as a result of the labor, monetary, or in-kind contribution
of either spouse.

(5) "Personal property” includes both tangible and intangible personak property.

(6) (a) "Separate property” ineans all real and personal property and any interest in real or personal property that
is found by the court to be any of the following:

(i} An inheritance by one spouse by bequest, devise, or descent during the course of the marriage;

(i) Any real or personal property or inferest in real or personal property that was acquired by one spouse prior
to the date of the marriage;

(iii) Passive income and appreciation acquired (rom separate property by one spouse during the marriage;

(iv} Any real or personal property or interest in real or personal property acquired by one spouse afler a decree
ol legal separation issued uader section 3105.17 of the Revised Code;

(v) Any real or personal property or inferest in real or personal property that is excluded by a valid antenuptial
agreement,

{(vi} Compensation to a spouse for the spouse's personal injury, except for loss of marital carnings and com-
pensation for expenscs paid from marital assets;

(vii) Any gift of any real or personal property or of an interest in1 real or personal property that is made aiter
the date of the marriage and that is proven by clear and convincing evidence to have been given to only one spouse.

(k) The commingling of separate property with other property of any type does not destroy the identity of the
separate property as separate property, except when the separate property is not traceable.

(B) In divorce praceedings, the court shall, and in legal separation proceedings upon the request of either spouse,
the court may, determine what constitues marital property and what constitutes separate property. In either case, upon
making such a determination, the court shall divide the marital and separate property equitably between the spouses, in
accordance with this section, For purposes of this section, the court has jurisdiction over all property, excluding the so-
cial security benefits of a spouse other than as set forth in division {F)(9) of this section, in which one or both spouses
have an interesl.

(C) (1) Except as provided in this division or division (E) of this section, the division of marital property shull be
equal. ITan equal division of marital property would be inequitable, the cowrt shalt not divide the marital property
equally but instead shail divide if between the spouscs in the manner the court determines equitable. In making a divi-
sion of marital properly, the cowrt shall consider ali relevant factors, including those set forth in division () of this sec-
tion,

{2) Each spouse shalt be considered to have contributed equally to the production and acquisition of marital prop-
erty.

(3) The court shall provide for an equitable division of marital property under this section prior to making any
award of spousal support to either spouse under section 3105.18 of the Revised Code and withoul regard to any spousal
support so awarded.

{4} If the marital property includes a participant account, as defined in section 148.01 of the Revised Code, the
conrt shall not order the division or disbursement of the moneys and income described in division (AX3KHaXiv) of this
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section to ocour in @ manner that is inconsistent with the law, rules, or plan governing the deferred compensation pro-
gram involved or prior to the time thut the spouse in whose name the participant account is majntained commences re-
ceipt of the moneys and income credited 1o the account in accordance with that law, rules, and plan.

() Except as otherwise provided in division (E} of this section or by another provision of this section, the court
shall disburse a spouse's separate property to that spouse. Ifa court does not disburse a spouse’s separate property to that
spouse, the court shall make written findings of fact that explain the factors that it considered in making its determina-
Lion that the spouse's separate property should not be disbursed 1o that spouse.

(E) (1) The court may make a distributive award to facilitate, elfectuate, or supplement a division of marital prop-
erty. The court may require any distributive award to be secured by a lien on the payor's specific marital property or
separate property.

(2} The court may make a distributive award in licu of a division of marital properly in order to achieve equity be-
tween the spouses, if the court determines that a division of the marital property in kind or in money would be impracti-
cal or burdensome,

(3) If a spouse bas engaged in financial misconduet, including, buf not lrmited to, the dissipation, destruction,
concealment, or fraudulent disposition of assels, the court may compensate the offended spouse with a distributive
award or with a greater award of marital property.

(') In making a division ol marital property and in determining whether to make and the amount of any distributive
award under this section, the court shall consider all of the following factors:

(1) The duration of the marriage;
{2) The assets and liabilities of the spouses;

(3) The desirability of awarding the tamily home, or the right to reside in the family home For reasonable periods
of time, to the spouse with custody of the children of the marriage;

(4) The liguidity of the property to be distributed;

(5) The economic desirability of retaining intact an asset or an interest in an asset;

(6) The tax consequences of the property division upon the respective awards to be made to each spouse;

(7) The costs of sale, if it is necessary that an asset be sold to effectuate an equitable distribution of property;

(8) Any division or disbursement of property made in a separation agreement that was voluntarily entered into by
the spouses,

(9) Any retirement benelits of the spouses, excluding the social security benefits of a spouse except as may be
relevant for purposes of dividing a public pension;
{(10) Any other factor that the court expressly finds to be relevant and equitable,

(G) In any order for the division or disbursement of property or a distributive award made pursuant to this section,
the court shall make written findings of fact that support the determination that the marital property has been equitably
divided and shall specify the dates it used in delermining the meaning of "during the marriage."

(H) Lixcept as otherwise provided in this section, the holding of title to property by one spouse individually or by
both spouses in a form of co-ownership does not determine whether the property ts marital property or separate prop-
erty.

(Iy A division or disburscment of property or a distributive award made under this section is not subject to future
modification by the court,

(1) The court may issue any orders under this section that it determines equitabie, including, but not limited to, ¢i-
ther of the following types of orders:

(1) An order granting a spouse the right to use the marital dwelling or any other marilal property or separate
property for any reasonable period of time;
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(2) An order requiring the sale or encumbrancing of any real or personal property, with the proceeds from the sale
and the funds from any loan secured by the encumbrance to be applicd as determined by the court.

HISTORY:
143 v 1 514 (BEF 1-1-91); 144 v § 300 (Eff [1-5-92); 148 v 11 628, Eff 9-21-2000; 152 v IL 395, § 1, ¢ff. 4-7-09.
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§ 3105.18. Award of spousal support; modification

(A) As used in this section, "spousal support" means any payment or payments to be made to a spouse or former
spouse, o 1o a third party for the benefit of a spouse or a former spouse, that is both for sustenance and for support of
the spouse or former spouse. "Spousal support” does not include any payment made to 4 spouse or former spouse, or to
a third party for the benefit of a spouse or former spouse, that is made as part of a division or distribution of property or
a distributive award under section 3105.171 [3105.17.1} of the Revised Code.

(B) In divorce and legal separation proceedings, upon the request of cither party and aficr the court determines the
division or disbursement of property under section 3105.171 [3105.17.1] of the Revised Code, the court of common
pleas may award reasonablc spousal support to either party. During the pendency of any divorce, or legal separation
proceeding, the court may award reasonable temporary spousal support (o either party. '

An award ol spousal supporl may be allowed in real or personal property, or both, or by decrecing a sum of money,
payable either in gross or by installments, from future income or otherwise, as the court considers cquitable,

Any award of spousal support made under this section shall Lerminate upon the death of either party, unless the or-
der containing the award expressly provides otherwise.

(C) (1) In determining whether spousal support is appropriate and reasonable, and in determining the nalure,
amount, and terms of payment, and duration of spousal support, which is payable either in gross or in instaliments, the
court shall consider afl of the following factors:

() The income of the parties, from all sources, inclnding, but not limited to, income derived from property di-
vided, dishursed, or distributed under section 3105.171 [3105.17.1] of the Revised Code;

() The relative earning abilities of the parties;
() The ages and the physical, mental, and emotional conditions of the parties;
{d} The retirement benefits of the parties;

(€) The duration of the marriage;
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(f) The extent to which it would be inappropriate for a party, because that party witl be custedian of a minor
child of the marriage, to seek employment outside the home;

(2) The standard of living of the partics established during the marriage;
{h) The relative extent of education of the parties;

(i) The relative assets and liabilities of the parties, including but not limited to any court-ordered payments by
the parties;

(j) The contribution of each party to the education, training, or earning ability of the other party, including, but
not limited to, any party's contribution to the acquisition of a professional degree of the other party;

(k) The time and expense necessary for the spouse who is seeking spouasal support to acquire education, frain-
ing, or job experience so that the spouse will be qualified to obtain appropriate employment, provided the education,
training, or job experience, and employment is, in fact, sought;

(1} The tax consequences, for cach party, of an award of spousal support;
(m) The lost income production capacity of either party that resulted from that party's marital responsibilities;
(n) Any other factor that the court expressiy finds to be relevant and equitable.

{2) In determining whether spousal support is reasonable and in determining the amount and terms of payment of
spousal support, cach party shall be considered to have contributed equally to the production of marital income.

(D) In an action brought solely for an order for legal separation under section 3105.17 of the Revised Code, any
continuing order for periodic payments of money entered pursuant to this section is subject to further order of the court
upon changed circumstances of either party.

(E) If a continuing order for periodic payments of money as alimony is entered in a divorce or dissolution of mar-
ringe action that is determined on or after May 2, 1986, and before January 1, 1991, or if a continuing order for periodic
payments of money as spousal support is entered in a divorce or dissolution of marriage action that is determined on or
after January 1, 1991, the court that enters the decree of divorce or dissolution of marriage does not have jurisdiction to
maodify the amount or terms of the alimony or spousal support unless the court determines that the circumstances of
cither party have changed and unless one of the following applies:

(1) In the case of a divorce, the decree or a separation agreement of the parties to the divorce that is incorporated
into the decree containg a provision specifically authorizing the court 1o modify the amount or terms of alimony or
spousal support.

(2) In the case of a dissolution of marriage, the scparation agreement that is approved by the court and incorpo-
rated into the decree contains a provision specifically authorizing the court to modify the amount or terms of alimony or
spousal supporl.

(") For purposes of divisions (D) and (E) of this section, a change in the circumstances of a party includes, but is
not limited to, any increase or involuntary decrease in the parly's wages, salary, bonuses, living expenses, or medical
CXPENSEs,

(G If any person required to pay alimony under an order made or modified by a court on or after December 1,
1986, and before January 1, 1991, or any person required to pay spousal support under an order made or modified by a
court on or after January 1, 1991, is found in contempt of court for failure to make alimony or spousal support payments
under the order, the court that makes the finding, in addition to any other penalty or remedy imposed, shall assess all
courl costs arising out of the contempt proceeding against the person and shall require the person to pay any reasonable
attorney's fees of any adverse party, as determined by the court, that arose in relation to the act of contempt.

HISTORY:

RS § 5699; S&C 512: 51 v 377, § 7,90 v 348; GC § 8003-19; 114 v 320(478); 124 v 178; Bureau of Codc Revi-
sion, 10-1-53; 135 v H 233 (Eff 9-23-74); 141 v H 358 (BT 5-2-86); 141 v H 509 (EfT 12-1-86); 142 v H 231 (Eff 10-5-
87); 142 v £ 708 (Eff 4-19-88); 143 v 1 514 (Eff 1-1-91); 143 v S 3 (Eff 4-11-91); 145 v H 173 (Bff 12-31-93); 147 v
H 352 (Eff 1-1-98); 148 v S 180. Eff 3-22-2001; 150 v H 36, § |, cff. 4-27-05.
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TO: Senate Republican Caucus

FROM: Lisa M. Wu Scott

RE: Senate Judiciary Committee, January 31, 1990
DATE: January 31, 1990

ROLL CALL

Senators Cupp, Henry, Levey, Montgomery, Johnson, and Chairmani

Pfeifer E ? gﬁ
Sl v
AGENDA =
O qzﬁ vt
SB 273 (Levey) Prosecutors appeal court’s acquittal after 5 % vl
: guilty verdict of jury O o
ATH HEARING qWEED
SB 179 {(Cupp) Continuocus order of wage garnishment T 5 it
1ST HEARING Woog -
SB 271 (Hobson) OMVI penalties o w
t
1ST HEARING A
HB 346 {(Suster) Changes in probate law %" E}" g
3RD HEARING S <OZ o
HB 51 (Mottl) Electronic monitored house arrest 1 SN R
1ST HEARING Q5ax»«.
HB 397 (Walsh) Legal services for victims of domestic Ok -".
violence w E ; g g
1ST HEARING Tondog
HB 514 (Walsh) Modify domestic relations law DO0OM -G

18T HEARING

I. Meeting commenced at 10:10 AM
AL HE 397 (Walsh) -~ sponsor testimony
1, Representative Walsh
a. bill will allow legal aid societies to

represent victims of domestic vieolence
(DV} who fall above current financial
guidelines

b, many victims have no access to marital
funds after leaving abusive spouse and
cannot pay private attorney, yet legal
aid cannot represent them because they
must consider spouse’s incone

c. mandates judge to award reasonable
attorney’s fees when DV proven

d. sets aside 10% of state funds to legal
aid societies for aid to victims of DV

e. questions/comments
1) Chairman: what if the volume of

DV cases does not consume
mandated funds?
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RESPONSE: feel it is unlikely
they won’t spend budget allowance .
2} Chalrman: object to include h

attorney’s fees in all cases?
RESPONSE: not at al)]

5B 273 (Levey) -- vote

1. Levey moves bill for favorable passage,

Mentgomery seconds, vote:

Cupp yes
Henry yes
Levey ves
Montgomery yes
Johnsaon no
Pfeifer yes
2. bill is favorably recommended to rules
committee
HB 34¢ (Suster) -- yote
1. Levey moves bilj for favorable passage, Cupp
seconds, vote:
Cupp yes
Henry yes
Levey ves
Montgomery yes
Johnson yes
Pfeifer ves
2. bill is favorably recommended for floor vote
today
HB S14 (g T SPONsSOr—tEsty

epresentative Walsh
. codifies existing domestic relations
(DR) case law and divides current

Statute dealing with property division
and alimony inte two separate sectiong,

Creh—tith-separate criteria

b. replaces "alimony" with "property
division" or "spousal support®"

<. renames "action for alimony only" to
"action feor separation"

d. recognizes presence of second marriages
in regard to rarital and non-marital
property

e. reguires specific findings of fact if

judge awards non-marital property to
other spouse
t. replaces references to retirement with

language that income earned during the
marriage is considered to be earned py
both spouses;: does not deal with state
. pension plan problem
", . questions/comments
g 1) Chairman: any overlap between
8} this and upconing child support
" guidelines?

RESPONSE: no, only possible
overlap may be in spousal support
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F.

E.

1.

a.

L
others to pass on right E
SB 179 (Cupp) ~-- sponsor testimony pry
1. Senator Cupp 49
a. under current law debtor can only be 3
garnished once every 30 days o
b. bill allows continued wage garnishment gi
for extended time to provide for more
than one creditor and to reduce the <
paperwvork involved n
Chairman refers HB 514 (Walsh} to DR Subcommittee -
{(Montgomery, Henry, Pfeiffer) for review, but will =
be heard before full committee next week L
notwithstanding
HBE 51 (Mottl} ~- sponsor testimony
1. Representative Mottl
a. authorizes all courts to order
confinement to honme
b. ease overcrowding and cost is thrust
upon defendant, not taxpayer
C. cannot be used to replace mandatory
incarceration
d.

5B 271 {(Hobson)

1)

included as income in regard to
child suppeort
Cupp: since so wmany important
changes maybe delay effective
date to January 1, 1991
RESPONSE: not opposed
Chalrman: consider three
applications: 1) action for
separation to start right away,
2) more time for property
changes, 3) time to reorganize
gifts given under current law
RESPONSE: so much conflict
between appellate district, don’t
know how would handle that
-~ sponsor testimony

3}

Senator Hobson
a.

would increase penalties for vehicular
homocide, etc., for use of drugs and
alcohol,

and apply mandatory penalties
for second and third offenses

allow eyewitness to vehicle passing
stopped school bus to contribute to
police report, current law only allows
bus driver as convincing witness

allows judges access to OMVI cffenders’
records beyond five years

create moving violation for vehicle
traveling in left lane and causes

questions/comments

Levey: what is the cost?
RESPONSE: between $8-$16, some

judges inflate cost to prisoners
whe can afford it to allow

iN T

yBLIC RECORD

P
8]

copY OF A
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indigent prisoners to use it
2) Chairman: any other limitations
on this sentencing other than
mandatory incarceration?
RESPONSE: everyone else eligible
may want to inventory

1) Chairman:
crimes we don‘t want to qualify
for this
LSC to research

2. demonstration by manufacturers scheduled for

next week to familiarized committee with
electronic device and its use

IT. Meeting adjcurned 11:10 AM

“THIS DOCUMENT IS A XERCQGRAPHIC
COPY OF A PUBLIC RECORD IN THE
CUSTODY OF THE GHIO HIBTORICS ..
SOCIETY UNDER PROVISIONS OF s5(.
TION 149,31 OF THE QHIG REVISED
CODE."”
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am. Sub. H.B., 514
(As Passed by the House)

Reps. Walsh, vukovich, Hartley, Lucas, Whalen, Guerra

menames an action for alimony as an actlion
for legal separation.

Establishes a procedure for distributing
separate property and marital property in an
action for divorce or legal separation.

Replaces alimony payments  with spousal
support.

Eliminates some existing factors used 1in
determining the type and amount of spousal
support and adds some new factors to be used
in making such a determination.

CONTENT AND OFPERATION

Action For Legal Separation

Existing law

Under existing section 3105.17, either party to a marriage
may file a complaint for divorce or alimony, and the other party
may file a counterclaim for divorce or alimony. The court of
common pleas may grant alimony on a complaint or counterclaim for
any of the following causes: adultery; any gross neglect of duty:
abandonment without good cause; jll-treatment by the adverse
party; habitual drunkenness; and imprisonment of the adverse
party in a state or federal penal institution at the time of the
filing of the petition. The procedures governing actions for
alimony are set forth in Chapter 3105. and the Rules of Ciwvil
Procedure.

Operation of the bill

The bill would rename an action for "alimony" as an action
for "legal separation' (proposed sec. 3105.17). The procedures
of existing law that are applicable to actions for alimony would
be applicable to actions for "legal separation,™ and the bill
would provide additional new procedures {described below) that
would be applicable to such actions, The bill wculd mnake
technical changes to numerous sections to replace references Lo
actions for "alimony" with a reference to actions for "legal
separation.” (Proposed 8ecs. 2151.23, 2301.03, 2303.201,
2907.01, 3105.03, 3105.04, 3105.06, 3105.091, 3105.10, 3105.21,
2109.04, 310%.05, 3111.06, 3117.0%, 3117.07, 3117.08, and
3517.13.)

Appendix 21
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The bill would c¢hange the causes for which a legal
separation could be granted, It would eliminate “abandonment
without good cause®” and "ill treatment by the adverse party" as
causes for granting a legal separation, and would include all of
the following as additional causes for granting a legal
separation: either party had a husband or wife living at the
time of the marriage from which the legal separation is sought;
willful absence of the adverse party for one year; extreme
cruelty; fraudulent contract; on application of either party,
when husband and wife, without interruption for one year, have
lived separate and apart without cohabitation; and
incompatibility, unless denied by either party. {Proposed sec.
3105.17; see COMMENT.)

Property Distribution

Definitions

The bill would enact new property distribution procedures
for divorce and legal separation proceedings {(as described below)
and would define the following terms for the purposes of those
procedures (proposed sec. 3105.171(A}}):

1. "Distributive award" would mean any payment or payments,
in real or persconal property, that are payable in a lump sum or
over time, in fixed amounts, that are made from separate property
or income, and that are not made from marital property and do not
constitute payments of spousal support.

2. "buring the marriage" would mean whichever of the
following is applicable: :

a. Except as provided in the following paragraph, the
period of time from the date of the marriage through the date of
the final hearing in an action for divorce or for legal
separation under the bill;

b. If the court determines that the use of either or both
of the dates set forth in the immediately preceding paragraph
would be inequitable and selects dates that it considers
equitable in determining marital property, the period of time
between the dates specified by the court as being equitable in
determining marital property.

3, "Marital ©property" would mean, excluding separate
property, all real and personal property that currently is owned
by either or both of the parties and that was acquired by either
or both of the parties during marriage and, except as otherwise
set forth in the bill, all income and appreciation on separate
property, due to the labor, monetary, or in-kind contribution of
either spouse or both spouses that occurred during marriage.

4. “"Passive income" would mean income acquired other than
as a result of labor, monetary, or in-kind contribution by either

party.
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5. "Personal oroperty" would include both tangible and
intangible personal property.

6. "Separate property" would mean all real and personal
property that is found by the court to be any of the following:

a., An inheritance by one spouse acquired by bequest,
devise, or descent during the course of the marriage;

b. Any real or personal property acquired by one spouse
prior to the date of the marriage;

c. Passive income and appreciation acquired during the
marriage from separate property;

d. Any real or personal property acquired by one spouse
after a decree of legal separation;

e. Any real or personal property excluded by a wvalid
antenuptial agreement;

f. Compensation to a spouse for the spouse's personal
injury, except for loss of marital earnings and compensation for

expenses paid from marital assets;

g. Any gift of real or personal property that is made after
the date of the marriage and that 1is proven bky clear and
convincing evidence to have been given to only one spouse.

For purposes of the above definitions and the bill's
procedures for distribution of marital property and separate
property, the commingling of separate asset with another asset
would not destroy the identity of the separate asset as separate
property unless the separate property is not traceable.

Procedure for determining and distributing property

The bill would reguire the court in all divorce proceedings,
ang authorize the court in legal separation proceedings upon the
request of either party, to determine what constitutes marital
property and separate property and would require it to distribute
th= marital property and separate property equitably between the
parties, in accordance with the bill's requirements. For
purposes of making that determination and distribution, the bill
would give the court jurisdiction over all property in which one
or both parties to a marriage have an -interest. An award of
asgets as part of a property distribution would not be subject to
future modification, In any order for the distribution of
property made pursuant to the bill, the court would be reguired
to make written findings of fact that support the determination
that the marital property has been equitably divided and would
have to specify the dates it used in determining the meaning of
"during the marriage." (Proposed secs. 3105.171(B}, (G), and
{(I).) In divorce and legal separation proceedings, the bill
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would require the court to determine the distribution of property
before awarding spousal support to either party (proposed sec.
3105.18(B}).

.The court would be permitted to issue any orders that it
determines equitable when it distributes property, including but
not limited to, an order granting a party the right to use the
marital property or any other marital property or separate
property for any reasonable period of time or an order requiring
the sale or encumbrancing of any asset, with the proceeds from
the sale and the funds from any loan secured by the encumbrance
to be applied as determined by the court (propcsed sec.

3105.171{J)).

Except as otherwise specifically provided in the bill, the
holding of title to property by one spouse individually or by
both spouses in a form of co-ownership would not determine
whether the property is marital property or separate property

(proposed sec. 3105.171(H)).

Factors governing discribution, and specific rules for
distribution

Marital property. The bill generally would require the
distribution of marital property to be equal; however, if an
equal division would be inequitable, the court would be reguired
to distribute the marital property between the parties in the
manner the court determines eqguitable. In making a distribution
of marital property, the court would be required to consider all
relevant factors, including all of the following (proposed secs.
3105,171(C)(1) and (F)): the duration of the marriage; the
assets and liabilities of the parties; the desirability of
awarding the family home, or the right to reside in the family
home for reasonable periods of time, to the spouse with custody
of the children of the marriage; the liguidity of the property to
be distributed; the economic desirability of retaining intact an
asset or an interest in an asset; the tax conseguences, upon the
respective awards to be made to each party, of the property
division to be made; the costs of sale, if it is necessary that
an asset be sold to effectuate an eguitable distribution of
property; and any other factor that the court expressly finds to
be relevant and equitable. Under the bill, each party would be
considered to have contributed egually to the production and
acquisition of marital property. The court would be required to
provide for an equitable distribution of marital property without
regard to any spousal suppert (as described below) awarded to
either party. {Proposed sec. 3105.171(C)(2) and (3).)

Separate property. Except as otherwise described in the
next paragraph or as otherwise provided in the bill, the court
would be required to distribute a spouse's separate property to
that spouse. If a court does not distribute a spouse's separate
property to that spouse, the court would be required to wmake
written findings of fact that explain the factors that it
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considered in making its determination that the spouse's separate
property should not be distributed to that spouse. {Propcsed

sec. 3105.171(D}.)

Distributive award; greater award of marital property. If a
spouse has engaged in financial misconduct, 1including, but not
limited to, the dissipation, destruction, concealment, or
fraudulent disposition of assets, the court would be permitted to
compensate the offended spouse with a distributive award or with
a greater award of marital property. It also could make a
distributive award in lieu of a distribution of marital property
in order to achieve egquity between the parties, if it determines
that a distribution in kind or in money from marital property

would be impractical or burdensocne. It also c¢ould make a
distributive award to facilitate, effectuate, or supplement a
distribution of marital property. It could require any

distributive award to be secured by a lien on the payor's
specific marital property or separate property. (Proposed sec.
3105.171(E).)

Spousal Support

Existing law

Under existing section 3105.18, the court of common pleas,
in a divorce, dissolution of marriage, or alimony action, may
allow alimony it considers reascnable to either party. The
alimony may be allowed in real or personal property, or both, or
by decreeing a sum of money, payable either in gross or by
installments, as the court considers equitable, In determining
whether alimony 1s necessary and the nature, amount, and manner
of payment of the alimony, the court is required to consider all
relevant factors, including, but not limited to, the fellowing:
the relative earning abilities of the parties; the ages and
physical and emotional conditions of the parties; the retirement
benefits of the parties; the expectancies and inheritances of the
parties; the duration of the marriage; the extent to which it
would be inappropriate for a party, because he will be custodian
of a minor child of the marriage, to seek employment outside of
the home; the standard of 1living of the parties established
during the marriage; the relative extent of education of the
parties; the relative assets and liabilities of the parties; the
property brought to the marriage by either party; and the
contribution of a spouse as a homemaker,

Cperation of the bill

The bill would replace the term "alimony" with the term
"spousal support," would define the latter term, would change
some of the statutory factors to be considered when determining
whether to award, and the amount of, spousal support, would
separate spousal support determinations from property separatiocn
determinations, and would make related technical changes to
several sections to <c¢oordinate the change in terminology
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(proposed sec. 3105.18 and proposed SeCs. 2119.03, 2151.23,
2303.201, 2329.66, 2743.66, 3105.63, 3105.65, 3109.06, 3113.21,

3770.071, and 5101.31).

Definition. As used in the bill, "spousal support™ would
mean any payment Or payments to be made to a spouse or former
spouse, or to a third party for the benefit of a spouse or former
spouse, that ig for sustenance and spousal support. It would not
inciude any payment made to a Spouse or former spouse, or to a
third party for the benefit of a spouse or former SpoOusSe, that is
made as part of a division or distribution of property under the
bill. (Proposed sec, 3105.18(A).)

Rules and factors for determining spousal support. The bill
would permit a court oF common pleas to award reasonable spousal
support to either party in a divorce or legal separation
proceeding if either party requests the court to do so, but only
after it determines the distribution of property pursuant to the
bill (under the property distribution provisions described
above). It also could modify, pursuant to the same procedures,
the amount or terms of spousal support provided in a separation
agreement in a dissolution of marriage action: if the petition
for dissolution of marriage contains an authorization for such
action. (Proposed secs. 3105.,1B8(B) and 3105.63.)

An award of spousal support could be allowed only by
decreeing a sum of mOney, payable either in gross or by
instaliments, from future income or otherwise, as the c¢ourt
considers eguitable. The award would terminate upon the death of
either party, unless the order containing the award expressly
provides otherwise. In determining whether spousal support is
reasonable and in determining the amount and terms of payment of
spousal support, the court would be required to consider each
party as having contributed equally to the production of marital
income. For the purposes of modifying a prior order for spousal
support, a change in circumstances of a party {which 1s necessary
for a modification) would include, but not be limited to, any
increase or involuntary decrease in the party's wages, salary,
bonuses, living expenses, Or medical expenses. (Proposed secs.

1105.18(B), (C)(2), and (F).)

In determining whether spousal support is reasonable, and in
determining the amount and terms of spousal support, the court
would be required to consider the same factors it now considers
when determining the type and amount of alimony, with several
changes. The bill would eliminate the existing specific
requirements for consideration of: (1) the retirement benefits
of the parties; (2) the expectancies and inheritances of the
parties; (3) the property brought to the marriage by either
party; and (4) the contribution of a spouse as a homemaker. The
bill would add new provisiona that specifically would require
consideration of: (1) the income of the parties from all sources
including income from property diastributed under the bill; {2)
the mental conditions of the parties; (3) the contribution of
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each party to the education, training, or earning ability of the
other party, including, but not limited to, any party's
contribution to the acquisition of a professional degree of the
other party; (4) the rime and expense necessary for the spouse
who is seeking spousal support to acquire education, training, or
job experience in order to obtain appropriate employment to
generate income to approximate the standard of living of the
spouse established during the marriage; (5) the tax consequences
for each party of an award of spousal support; (6) the lost
income production capacity of either party that resulted from
that party's marital responsibilities; and (7) any other factor
that the court expressly finds to be relevant and equitable.
(Proposed sec. 3109.18{C){1).]} _

COMMENT

The causes for which a legal separation could be granted, as
modified by the bill, would be the same as the existing causes
£fnr which a divorce may be granted, as set forth in existing
section 3105.01, with one exception. The only difference is that
the causes for which a divorce may be granted also include "the
procurement of a divorce outside Ohio, by a husband or wife, by
virtue of which the party who procured it is released from the
obligations of the marriage, while those obligations remain
binding upon the other party."”

ACTION DATE JOURNAL ENTRY
Iintroduced 05-16-89 p. 615
Reported, H. Judiciary

§ Criminal Justlice 01-11~90 p. 1386
Paszed House (96-0) 01-17-90 pp. 1423-1424
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