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LARRY A. JONES, J.:

Defendant-appellant, James C. Janosek ("Husband"), appeals from various

aspects of the judgment entry and decree of divorce entered by the Court of

Common Pleas, Division of Domestic Relations_ Having reviewed the arguments

of the parties and the pertinent law, we hereby affirzn the lower court.

STATEMENT OF THE CASE AND THE 14PACTS

Husband and plaintiff-appellee, Sandra Janosek ("Wife"), were married on

May 21, 1977. Four children were born of the marriage; all of whom are now

emancipated. Throughout the course of the marriage, the parties accumulated

a large marital estate comprised of several businesses, several homes, and other

marital assets.

On June 10, 2002, Wife filed for divorce. The court issued a temporary

support order obligating Husband to pay child support of $3,000 per month for

one minor child and temporary spousal support of $12,000 per month. The court

awarded Wife interim attorneys fees and expenses of $25,000 on January 23,

2003, and $46,325.06 on October 23, 2003. A contested divorce trial was held for

27 days from January 7, 2005 through April 15, 2005. At the end of the trial, the

judge asked both parties to prepare proposed findings of fact and conclusions of

law. On May 20, 2005, Wife filed a notice of submission of proposed judgment

oi 6 90 pG0 872
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entry of divorce with findings of fact and conclusions of law. On May 24, 2005,

Husband filed his proposed findings of fact and conclusions of law.

On June 13, 2005, the trial j udge held an unscheduled attorney conference

where he announced the terms of his judgment. He asked Wife's counsel to

prepare the judgment entry. The judgment entry was delivered to the trial court.

Wife's counsel claims to have served the proposed judgment entty by mail to

Husband's counsel on June 16, 2005. On June 20, 2005, prior to the completion

of the trial transcript and four days prior to Husband's deadline for responding,

the trial court entered Wife's judgment entry without modification. On June 20,

2005, Husband filed a motion to strike, indicating that his counsel was never

served with a copy of the proposed judgment entry. On June 22, 2005, Husband

filed a motion to vacate the judgment entry and a rnotion to stay enforeement.

On June 23 and 24, 2005, Husband filed his objections and supplemental

objections to Wife's judgment entry. On July 20, 2005, the trial court denied

I-Iusband's motion to vacate and overruled Ilusband's objections to tVife's

judgment entry.

On July 20, 2005, the trial court stayed execution of the judgment entry

subject to the posting of a $9,000,000 bond. The stay did not apply to the award

of spousal support or attorneys fees. On July 26, 2005, Husband filed a notice of

appeal from the judgment entry. On August 12, 2005, this Court granted

g to 6 9 u Fr o 8 7 3
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Husband's emergency motion to reduce the appeal bond and to stay further

execution on property awarded to him upon the posting of a $5,000,000 bond. On

August 19, 2005, Husband posted the bond.

Husband then appealed several differentissues and raised 20 assig-nments

of error with this court in Janosek v. Janosek, Cuyahoga App. Nos, 86771 and

86777, 2007-Ohio-68 ("Janosek I"). In Janosek I, this court reversed and vacated

the trial court judgment as to the requirement that the husband secure the wife's

support with a life insurance policy, as to the valuation of business interests and

golf club memberships, as to his payment of the deficiency on the sale of the

marital residence, as to the purge condition of his contempt, and as to the

attorneys fees award. Those issues were remanded back to the trial court, and

the remainder of the judgment was affirmed.'

The specific issues on remand after Janosek I involved the trial court's

award of attorneys fees to Wife, the trial court's division of property in regard to

the marital estate, and spousal support. The trial court held an evidentiary

hearing on the attorneys fees issue. During the cross-examination of wife's

'R.C. 3105.18(B) bars any court from d eciding whether to award spousal support,
or how niuch, until "after" the court "determines the division or disbursement of
property under section 3105.171 of the Revised Code." Therefore this court did not
review the initial spousal support order, explaining that "the reassessment of the
marital estate includes the reconsideration of spousal support." Janosek I, at ¶145.
This court also reversed the order requiring Husband to pay Wife approximately
$400,000.00 for her attorneys' fees and expenses and remanded the matter back to the
trial court for it to consider further evidence on the issue. Janosek I, at ¶139.

vR 0 'b" 9 G °00 0 8 74
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counsel, the parties settled the attorneys fees issue by reducing the fee award

from $400,000.00 to $50,000.00. Thepartiessubmittedanagreedjudgmententry

regarding the fees, which the trial court entered.

Although the trial court held a hearing to address the attorneys fees issue,

it declined to hold an evidentiary hearing concerning the spousal support issue.

Instead, the court ordered the parties to submit proposed findings of fact and

conclusions of law based upon the previously established record. On March 6,

2008, the lower court issued a judgment entry granting, in part, Wife's motion to

strike defendant's findings of fact and conclusions of law and exhibits 1-7.

. On July 23, 2008, the trial court issued its decision addressing the

remaining issues ("Remand Decision"). As far as spousal support is concerned,

the lower c.ourt ordered Husband to pay $3,240,000.00 in spousal support,

payable at $15,000.00 per month for 18 years until Husband is 71 years old. The

18 years are retroactive, beginning on February 7, 2005, and ending on February

7, 2023. On the same day, the court entered a separate order requiring Husband

to post a $45,000.000 cash bond to secure the spousal support obligation.2

The parties ultimately agreed to a reassessment and division of the marital

estate, with each of them receiving in excess of $11,000,000.00 in property

division.'

'Bond Order, July 23, 2008.

3Remand Decision, 7/23/08, Exhibit A.

aGl:::j6 9 0 ^o Ci 8 75
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Husband filed a notice of appeal, challenging both the spousal support

order and the bond order. The clerk assigned number 91.882 to that appeal. The

next day, August 1, 2008, the trial court entered a "nunc pro tunc" order that

reduced the bond amount to $10,000.00 but did not explain why.4 Husband filed

a second notice of appeal challenging the second bond order. The clerk assigned

number 91914 to the second appeal. On August 22, 2008, Wife filed a cross-

appeal in case number 91882, also challenging the spousal support order. On

October 8, 2008, this court consolidated both appeals.

ASSIGNMENTS OF L:RROR.

Appellant's Seven Assigninents of Error

Appellant assigns seven assignments of error on appeal:

"I. The trial court erred and abused its discretion by awarding spousal

support to appellee despite fiuding that slie is self-sufficient and capable of

sustaining and supporting her lifestyle without any spousal. support;

"II. The trial court erred and abused its discretion by ignoring the stated

purpose of the spousal support statute (to provide `sustenance' and support) and

by disregarding the statutory scheme devised by the General Assembly;

"III. The trial court erred and abused its discretion by not explaining how

it calculated the arbitrarily chosen figure of $15,000.00 per month for spousal

support;

°Second Bond Order, August 1, 2008.

V,d uO ^.} 9 Ci P:G J8 7 6
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"IV. The trial court erred and abused its discretion by `double dipping' -

awarding appellee 50% of the value of appellant's business (the value of whiclr

was determined by the profit it generates) as marital property and then cotmting

those profits again as appellant's income available for spousal support;

"V. The trial court erred when it determined that a company's `retained

earnings' book entry on a balance sheet is the same thing as existing cash inside

the company when in fact the record shows the company only had about

$126,000.00 in cash;

"VI. The trial court erred and abused its discretion by requiring appellant

to continue paying spousal support well past an ordinary retirernent age of 65;

"VII. The trial court erred by ordering appellant to post a cash bond."

Cross-Appeal - Appellee's Three Cross-Assignments ofT•;rror

In addition to appellant's seven assignments of error, Sandra Janosek filed

three cross-assignments of error in her cross-appeal. Her three cross-

assignments of error are as follows:

"[I] The trial court erred and abused its discretion by reconsidering and/or

modifying the spousal support order issued on June 20, 2005;

"[II.] The trial court erred and abused its discretion by considering new

evidence and arguxnents which are not part of the record as of June 20, 2005 and

otherwise not properly before the trial court and/or this court;

c 4 ^1^ ' ^ ^
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"[III.] The trial court erred and abused its discretion by failing to increase

the spousal support order given the fact that the appellee's property division and

payment of attorney fees was substantially reduced on reinand."

Due to the substantial interrelation between Husband's first six

assignments of error we shall address them together.

LEGAL ANALYSIS

Standard of Review

Appellate review of a trial court's division of inarital property is governed

by an abuse of discretion standard. Martin u. Mar•tin (1985), 18 Ohio St.3d 292,

342, 480 N.E.2d 1112. R.C. 3105.171(C)(1) mandates an equal division of rraarital

property, unless such would be inequitable under the circumstances. In dividing

tnarital assets, and in deciding whether to order an unequal award, a trial court

rnust consider all relevant factors, including those listed in R.C. 3105.171(F). The

trial court also must make written findings of fact to support its decision to divide

the marital property equitably. See R.C. 3105.171(G).

A trial court enjoys wide latitude in determining the appropriateness as

well as the amount of spousal support. Bolinger v. Bolinger (1990), 49 Ohio St.3d

120, 551 N.E.2d 157.

VP1,0890 a60878
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Award of Spousal Support

R.C. 3105.18, Award of spousal support; modification, subsection(B),

provides the following:

"(B) In divorce and legal separation proceedings, upon the request of
either party and after the court determines the division or
disburseznent of property under section 31.05.171 [3105.17.1] of the
Revised Code, the court of common pleas may award reasonable
spousal support to either party. During the pendency of any divorce,
or legal separation proceeding, the court may award reasonable
temporary spousal support to either party.

"An award of spousal support may be allowed i.n real or personal
property, or both, or by decreeing a sum of money, payable either in
gross or by installments, from future income or otherwise, as the
court considers equitable.

"Any award of spousal support made under this section shall
terminate upon the death of either party, unless the order containing
the award expressly provides otherwise."

Husband argues that Simoni v. Sirnoni, (April 3, 1995), Cuyahoga App. No.

66995, 102 Ohio App.3d 628, supports a reversal of the trial com°t's spousal

support award in this case. However, contrary to Husband's assertions, Simoni

is distinguishable and inapplicable to the case at bar. In Si,moni, the parties

were married in 1964 and there were no children born in the marriage. The

parties in Siinoni, 68 and 67 years old at the time of divorce, were older than the

parties in this case. Furthermore, the wife in Simoni was working at the time of

the divorce. More importantly, unlike the case at bar, the primary issue in

6J879;iaJ^90 P
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Sim.oni concerned the facts surrounding an antenuptial agreexnent. Finally,

Sirnoni was based upon the standard of need; which is no longer the standard.

"As this court has noted previously, R.C. 3105.18, effective April 11,
1991, established a significantly different standard for awarding
spousal support. The new "appropriate and reasonable" standard is
broader then the old "necessary" standard. Tlius, once the fourteen
factors have been considered, the amount of spousal support is
within the sound discretion of the trial court. See Young u. Young
(Dec- 29, 1993), Lorain App. No. 93CA005554, unreported; see, also,
Leversee v. Leversee (Mar. 25, 1993), Franklin App. No. 92AP-1307,
unreported (1993 Opinions 1003); Griffin u. Griffin (Mar. 9, 1993),
Franklin App. No. 92AP-1305, unreported (1993 Opinions 690); Frye
v. F4rye (Mar. 31, 1994), Franklin App. No. 93APF09-1218,
unreported (1994 Opinions 1522)."

Pruden v. Pruden (June 2, 1994), Pranklin App. No. 93API'10-1428.

Under R.C. 3105.18(A), spousal support is defined as payments to a spouse

for sustenance and support. R.C. 3105.18(C) provides the following:

"In determining whether spousal support is appropriate and

reasonable, and in determining the nature, amount, and terms of

payment, and duration of spousal support, which is payable either in

gross or in installnients, the court shall consider all of the following

factors:

"(a) The incom.e of the parties ***;

"(b) The relative earning abilities of the parties;

"(c) The ages and the physical, mental, and emotional conditions of
the parties;

"(d) The retirement benefits of the parties;

"(e) The duration of the marriage; * * *

1%0. b9 0 rOO 880
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"(f) The extent to wliich it would be inappropriate for a party,
because that party will be custodian of a minor child of the marriage,
to seek employment outside the home;

"(g) The standard of living of the parties established during the

marriage;

"(h) The relative extent of education of the parties;

"(i) The relative assets and liabilities of the parties ** k;

"(j) The contribution of each party to the education training, or
earning ability of the other party; * * *

"(k) The time and expense necessary for the spouse who is seeking
spousal support to acquire education, training, or job experience so
that the spouse will be qualified to obtain appropriate employment,
provided the education, training, or joli experience, and employment
is, in fact, sought;

"(1) The tax consequences, for each party, of an award of spousal

support;

"(m) The lost income production capacity of either party that resulted
from that party's marital responsibilities;

"(n.) Any other factor that the court expressly finds to be relevant and
equitable."

A review of the above noted statute reveals that an award of spousal

support is no longer predicated on the idea of need.5 R.C. 3105.18, as amended

sThis court notes that the "need" standard set forth in Kunkle v. Kunkle (1990),
51 Ohio St.3d 64, 68-69, 554 N.E.2d 83, has been statutorily replaced by an
"appropriate and reasonable" standard delineated in R.C. 3105.18(C)(1). See, e.g.,

McConnell v. McConnell (Feb. 3, 2000), Cuyahoga App. No. 74974, where we stated:

"After Kunkle, the General Assembly redefined R.C. 3105.18(C)(1) to include the

appropriate and reasonable standard. (Emphases added.) Suggesting at least that the
need factor is not the only barometer in which a trial court may be guided to award

:^90 ^Gr^881
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January 1, 1991, directs courts to consider the appropriateness and

reasonableness of spousal support rather than whether it is a necess ty s

This court has recently addressed the issue of spousal support in Tokar u.

Tohar, Cuyahoga App. No. 89522, 2008-Ohio-6467, providing the following:

"In determining whether to grant spousal support and in
deterxnining the amount and duration of the payments, the trial
court must consider the factors listed in R.C. 3105.18(C)(1)(a)-(n).
Kaechele v. Kaechele (1988), 35 Ohio St.3d 93, 518 N.E.2d 1197,
paragraph one of the syllabus; see, also, Keating, supra, at 37.
Although a trial court is bound to consi.der these 14 factors, the
award of spousal support lies within the sound discretion of the trial
court and will not be reversed absent an abuse of discretion.
Holcornb, supra, at 130-1.31; see, also, Moore v. Moore (1992), 83 Ohio
App.3d 75, 78, 613 N.E.2d 1097. `[I]f the court does not specifically
address each factor in its order, a reviewing court will presurne each
factor was considered, absent evidence to the contrary."' Carroll v.
Carroll, 5th Dist. No. 2004-CAF-05035, 2004-Ohio-6710, ¶2$."

R.C. 3105.18 sets forth the factors that the trial court must consider in

determining whether spousal support is appropriate arcd reasonable, and in

determining the nature, amount, terms of payment, and duration of spousal

spousal support."

'This issue was also addressed in Toniovcik v. Tornovcik (Jan. 22, 1997),
Jefferson App. No. 95 JE 22, p. 3, when the Seventh Appellate District recognized the
shift in the statute's focus. The Tenth Appellate District likewise recognized the shift
in the statute's focus when it analyzed R.C. 3105.18(C) in Schultz v. Schultz (1996),
110 Ohio App.3d 715, 724, 675 N.E.2d 55, providing the following: "This court takes
note of the fact that need is still a consideration. However, it is only a consideration
and not the test."

'dul^,()c90 PGu 8 82
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support. (Emphasis added.) Cahill, u. Patronite, Cuyahoga App. No. 82931,2003-

Ohio-6050.

The record clearly reflects that the trial court considered all 14 statutory

factors. Indeed, the trial court expressly discussed every factor in detail in its

July 23, 2008 Judgment Entry. Accordingly, given the trial court's consideration

of the factors, including its detailed analysis, we cannot say it abused its

discretion in awarding spousal support.

Accordingly, we find Husband's argunients that Wife will enjoy a lavish

lifestyle without spousal support, his argument that Sirnoni applies, and his

argument that Wife does not "need" spousal support to be without merit.

As previously stated, the lower court properly ordered spousal support to

Wife pursuant to its extensive analysis of the R.C. 31.05.18 factors. The trial

court did not ignore the Wife's share of the marital estate and properly

detertnined Husband's income. In fact, these issues were addressed in great

detail in the lower court's Judgment Entry. The trial court engaged in and

provided a 17-page analysis in its July 23, 2008 decision, in additioti to the 10

pages devoted entirely to its findings of fact relative to the factors enumerated in

R_C. 3105.18(C)(1) and the justification for Wife's spousal support award in the

lower court's June 20, 2005, Judgment Entry of Divorce.

4'U1o,690 PL43883
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Specifically, the lower court provided the following in its July 23, 2008,

Judgxnent Entry:

"This court finds that the Plaintiff should be awarded spousal
support of a stated duration of years, 18 years from the date of
February 7, 2005 in the amount of $15,000 per month.7 (Credits or
debits are to be adjusted accordingly.) The decision to award spousal
support is $ased, upon the total,ity of the evidence,includting the
denaonstrated earning capacity of Mr. Janosek of between three and
four million dollars annually. This court finds that Mr•s. Janosek's
monthly standard of living is not, less than .$15,000 per »ionth, but
that any amount in excess of that figure can be borne by her share
of marital assets."

(Emphasis added.)

The lower court looked at the totality of the circumstances, including information

from thousands of pages of documents, 27 days of trial and nzany hours of

testimony before coming to its decision.

Moreover, we find Husband's argument regarding the lower court's

$15,000.00 per month in spousal support to be without merit. The lower court's

rationale behind the $15,000.00 per month figure was proper.R

'The following information was listed in the trial court opinion, footnote number
four, "Mrs. Janosek will be 71 on October 10, 2023. She will be approximately 70'/z on
February 7, 2023, when spousal support terminates. At that time, at age 70 %2, she
will be obligated to commence annual draw down of her ING-IRA, currently valued
between $900,000 and $1,000,000. * * *."

BSee Kunkle v. Kunkle (1990), 51. Ohio St.3d 64, 70; Kaechle u. Kaechle (1988),
Ohio St.3d 93, 96 (all statutory factors must be considered by the trial court; the
method by which the goal is achieved cannot be reduced to a mathematical formula)
(emphasis added); Manley v. Manley (January 14, 2005), Montgomery App. No. 20426,
2005-Ohio-129; Burner u. Burner (Oct. 18, 2000), Summit App. No. C.A. 19903,

4€) 6 90 R6 0 884
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Accordingly, need is no longer the standard, Simoni does not apply, and the

lower court properly applied and analyzedthe R.C. 3105.18 factors in its decision.

We find no error on the part of the lower court regarding its analysis and award

of spousal support to the Wife. We find no error on the part of the lower court in

its spousal support award.

In addition, we find husband's "Double Dipping," retained earnings, and

post retireinent payment arguments to be without n-ierit. Husband has waived

his right to raise these new arguments by his failure to raise these issues at the

time of trial.

Generally, if a party has knowledge of an error with sufficient time to object

before the judge takes any action, that party waives any objection to the claimed

error by failing to raise that issue on the record before the action is taken. 7'issue

v. Tissue, Cuyahoga App. No. 83708, 2004-Ohio-5968; Belvedere Condoininium

Unit Owners Assn. v. R.E. IZoark Cos., In,c., 67 Ohio St.3d 274, 279, 1993-Ohio-

119, 617 N.E.2d 1075; Mark u. Mellott Mfg, Co., Inc. (1995), 106 Ohio App.3d 571,

589, 666 N.E.2d 631; Sagen v. TlLrower (Apr. 8, 1999), Cuyahoga App. No. 73954.

2000-Ohio-6606 (reversed trial court's decision basing spousal support on
mathematical formula); Griffitlc o. Griffith (January 24, 1997), Geauga App. No.
95-G-1947 (the appropriate level of spousal support cannot be reduced to a
mathematical formula; and doing so reveals that a trial court did not consider any
other relevant factors, including those listed in R.C. 3105.18(C))_

9 0 tvi;8 8 5
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Therefore, a litigant who had the opportututy to raise a claim in the trial court,

but failed to do so, waives the right to raise that claim on appeal. Id.

Husband failed to raise these issues at the trial court level. Accordingly,

he has waived the right to now raise those three issues on appeal.

Accordingly, Husbands first, second, third, fourth, fifth, and sixth

assignments of error are overruled.

Husband argues in his seventh assignment of error that the lower court

erred when it ordered him to post a $45,000.00 cash bond. This assignment of

error is dismissed as moot.

"A nunc pro tunc order may be issued by a trial court, as an exercise of its

inherent power, to make its record speak the truth. It is used to record. that

which the trial court did, but which has not been recorded. It is an order' i.ssued

now, which has the same legal force and effect as if it, had been issued at an earlie-

time, when it ought to have been issued.." (Emphasis added.) State U. Greulich

(1988), 67. Ohio App.3d. 22, 24.

Here, after the initial $45,000.00 bond order was issued, the lower court

issued a new order requiring IIusband to post a new cash bond in the amount of

$10,000.00. This new order is in compliance with the statutory scheme set forth

in R.C. 3121.03(C), limiting a cash bond to $10,000.00. Accordingly, this

ti`ffo 6, 90 ^u o 886
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assignment of error has been made moot by the trial court's nune pro tunc

judgment order and is therefore dismissed as moot.

CROSS-APPEAL

Tn addition to appellant's seven assignments of error, Wife has proffered

three assignments of error in her cross-appeal. Wife argues that the trial court

erred by: (1) reconsidering the spousal support order issued on June 20, 2005; (2)

considerin.g new evidence and arguments that are not part of the record as of

June 20, 2005 and; (3) failing to increase the spousal support order.

Due to the substantial interrelation in Wife's cross-appeal assignments of

error, we shall address them together.

Contrary to Wife's claims, this court does indeed have jurisdiction to review

spousal support in this case. This court has the right to reassess the marital

estate; and reassessment of the marital estate includes the reconsideration of

spousal support. This court noted as much when we remanded Janosek T to the

lower court to resolve various remaining issues. More specifically, the

reconsideratioii of spousal support was addressed in Janosek 1, where we cited

Burirta for the proposition that the reassessment of the marital estate includes

the reconsideration of spousal support."

9'This court provided the following in Janoseh I, "Because of our determination

that several of the marital assets were improperly valuated (see Assignment of Errors
4, 5, 6, 7, 8, 17, 18, and 19), and that the trial court inust reassess its division of the

110 65 9 0 PFj 01 8 8 7
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After the Court of Appeals issues its mandate, the case returns to the trial

court, "reinvesting" it with jurisdiction. Int'l, Union of OperatingFngineers, Local

18 u. Dan Wann,ema.cher Masonry Co. (1990), 67 Ohio App.3d 672, 675.

On remand, the trial court must do what the mandate directs, which is

called the mandate riile. Nolan v. Nolan (1984), 11 Ohio St.3d 1,31. The mandate

rule restricts a trial court's discretion on remand only as to matters actually

decided by the appellate court. Quern v. Jor•dan (1979), 440 U.S. 332, 347 n.18.

Where the appellate court has declined to reach the merits of a trial court's

ruling, the trial court ordinarily is free to reconsider that ruling on remand. The

mandate rule "has long been hel.d not to require the trial court to adhere to its

own previous rulings if they have not been adopted, explicitly or implicitly, by the

appellate court's judgment." Exxon Corp. v. United States (1991), 931 F.2d 874,

877-878.

In the case at bar, this court never addressed the inerits of the 2005 spousal

support order, Therefore, the lower court was free to issue a new spousal support

order, superseding the prior order.

Janosek's marital estate, we find that the issue of spousal support is not yet ripe for
review." Spychalski u. Spychalski (1992), 80 Ohio App.3d 10, 608 N.E.2d 802. See,
also, Burma v. Burma (Sept. 29, 1994), Cuyahoga App. No. 65052,(the reassessment of

the marital estate includes the reconsideration of spousal support.) (Emphasis added.)

nU-9U FG0888
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We find no abuse of discretion on the part of the lower court in its

reconsideration and/or modification of the spousal support order issued on June

20, 2005.

Wife argues in her second assignment of error that the lower court erred

in considering new evidenceand arguments thatwere not part of'the record as

of June 20, 2005. We find the lower court's actions to be proper. After reviewing

the evidence in the record we find no error on the part of the lower court in its

actions.

Wife argues in her third assigninent of error that the trial court's failure

to increase the spousal support award was error. However, after reviewing the

evidence in the case at bar, we find no error on the part of the lower court

concerning the amount of spousal support awarded.

Accordingly, Wife's three cross-appeal assignments of error are overruled.

We find that the extensive evidence in the record and. the significant

analysis by the lower court demonstrates that it properly addressed the property

division and. spousal support award amounts. As previously stated, the trial

court's 27 days of trial, analysis of thousands of pages of information, significant

review of the evidence, and detailed analysis of the 1_4 statutory factors in R.C.

310518(C) did not constitute an abuse of discretion.

Judgment affirmed.

P80889
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It is ordered that appellee recover of appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.

A certified copy of this entry shallconstitute the mandate pursuant to Rule

27 of the Rules of Appellate Procedure.

MARY EILEEN KILBANE, P.J., CONCURS;
MELODY J. STEWART, J., CONCURS IN PART
AND DISSENTS IN PART WITH SEPARATE OPINION

MELODY J. STEWART, J., CONCURRING IN PART AND DISSEN`I'ING IN
PART:

I concur with the majority opinion that the wife's cross-assignments of

error are without merit. I respectfully dissent from the affirmation of the

husband's appeal because the court abused its discretion both in the amount of

spousal support ordered and the length of time over which it must be paid.

As the majority correctly notes, the statutory standard for awarding

spousal support is based on a determination of what amount is "appropriate and

reasonable." See R.C. 3105.18(C)(1). While a spouse's "need" for spousal support

vaC'6 93 U rG0 8 90
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is no long-er part of the statutory standard, the concept of "need" is subsumed

within what is appropriate and reasonable - an award of spousal support would

not be appropriate if a spouse did not "need" additional support. Consequently,

we have continued to analyze spousal support issues in terms of "need" when

considering whether spousal support is appropriate and reasonable. See, e.g.,

Brandon v. Brandon, Cuyahoga App. No. 91453, 2009-Ohio-866 ("Further, it

does not appear that the trial court assessed [the wife's] need for support against

[tlie husband's] ability to pay."); Torres v. Torres, Cuyahoga App. Nos. 88582 and

88660, 2007-Ohio-4443, ¶35 ("a trial court must determine whether there is a

need for spousal support and, if so, the amount needed and the duration of the

need").

A division of the marital property gave the wife over $11 million in assets.

Eight million of that award was either cash or liquid assets. 7.'he court found

that when the wife reaches 59% years of age she can begin drawing from

retirement accounts worth an additional $1.1 million. Against these assets the

court found that the wife liad expenses of $15,000 per month. These expenses

were primarily for clothes, dining, and entertainment. The wife had no

mortgage payments - as part of the division of marital property she received a

$2 million condominium in Florida and a house in Ohio.

u Li c:j6 Ij e^ p 10, a8 9 x
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Even with $15,000 of monthly expenses (amounting to $180,000 per year),

the court found that the wife "can expect to earn a 4% rate of return, on safe

investments, of some $320,000 of pretax income, which, after taxes, would

adequately stzstain her standard of living." In other words, the court found that

the wife could maintain her lifestyle and meet her monthly expenses by living

off the interest generated by her liquid assets. If the wife could sustain her

standard of living by living off the interest generated by her share of the marital

estate, I fail to see how spousal support for the total amount of her nionthly

expenses, $15,000 per month, is appropriate and/or reasonable.

Despite niaking findings that appeared to show that the wife had no need

for spousal support, the court awarded her spousal support because it believed

that the husband's share of the marital estate had the potential to grow

significantly, while the wife's share of the estate was mostly in liquid assets that

would grow far less rapidly. The flaw with this conclusion is that the court had

already considered the husband's future income when valuing his companies for

purposes of the marital estate. The wife's appraisers used the "income approach"

to value these companies. This approach uses the concept of time value of money

- the income streams or cash flow the business anticipates receiving in the future

are translated into their present value by taking into account their risk. By

definition, the income approach to valuation took into account the projected

o 6 9 o eo 0 8 92
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income of the business, and by definition, the husband's income since it was

derived from the company's profits. The court necessarily factored the husband's

future income into the valuation of marital assets, so in essence it awarded the

wife a double recovery when it granted her spousal support based on projections

of his future income. This was an abuse of discretion.

The court also abused its discretion by finding that the husband

"intentionally deflated" his income by moving money into his company's retained

earnings.lo

The amount of a corporation's retained earnings is the cumulative net

income since the corporation began minus all of the dividends that the

corporation has declared since it began. In other words, retained earnings

demonstrate what a company did with its profits - they are the ainount of profit

the company has reinvested in the business since its inceptiori.

One of the husband's companies is a privately-held manufacturer of parts

for airplanes and related technologies. It was formed in 1960, and given the age

and capital-intensive nature of the company, one would expect it to report a high

10There is no legal authority for the majority's conclusion that the husband
waived the right to argue the retained earnings issue on appeal because he "failed to
raise these issues at the time of trial." The wife's argument that husband improperly
sheltered income is not a procedural or evidentiary issue that required a
contemporaneous objection at trial in order to preserve the matter for appeal under
Evid.R. 103(A) - the argument was simply a theory in support of an award of spousal
support.

8 93
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ainount of retained earnings. The company's balance sheets confirrn that it

traditionally carried an amount of retained earnings in a range consistent with

the amount that the court thoug•ht was so excessive. For example, in 1999, the

company reported retained earnings of approximately $6 million. This was at a

time well before divorceproceedings were initiated and the husband had no

apparent incentive to intentionally deflate his income. In fact, retained earnings

for the company fluctuated between $5 million and $7 million during the time

period leading up to the divorce. There was no significant increase in retained

earnings during the divorce proceedings, so the court abused its discretion by

disregarding the historical financial data and finding that excessive retained

earnings were proof that the husband intentionally deflated his income.

Finally, the court abused its discretion by forcing the husband to pay

spousal support until the husband's 77 5`birthday, which occurs in the year 2023.

This order likely requires the husband to work beyond the traditionally-

recognized retirement age in order to meet the spousal support obligation. It

also fails to take into account the $1.1 million in retirement accounts that the

wife will have access to in the very near future (she can access the funds without

a penalty at age 591lZ - in approximately two years), as well as another

retirement account, currently valued at approximately $1 million, that will

mature in 2023 (at which time it presumably will have greatly increased in

Vg L(j 6 " 0 YP3 0 8 94 r 00033
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value). And as even the court seexned to concede, the wife can easily maintain

her present lifestyle simply by living off the interest generated by her share of

the marital estate. The order requiring the husband to pay spousal support

beyond the traditional retirement age is an abuse of discretion not only because

it forces him to work until he turns 71 years of age, but because the wife has not

demonstrat,ed need for support beyond that which she received as a share of the

marital property.
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IN THE COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS

CUYAHOGA COUNTY, OHIO

SANDRA L. JANOSEK,
nka SANDRA L HOEFFLER.

Plainiiff,

vs.

JAMES C. JANOSEK,

Defendant.

CASE NO. DR-02-286943

J:;DGE THOMAS PATRICK CURRAN

AGREED JUDGMENT ENTRY
FiEGARDING PROPERTY D1VIS1 N

This matter is before the Court upon the parties' in-court agreement and resoiution of all

propeny division issues. On Friday, Decemb9r, 14, 2007, the parties read into the record the

resolution of all property division issues in this case including, without llntitation, all property

division issues mandated by the remand of this case from the Court of Appeals.

The parties submitted into evidence Joint Exhibit 1 (copy attactied hereto), detailing the

resolution of all property division issues. The handwritten interfineations thereto reflect that

Defendant shall pay to Plaintiff the sum of Two Million, Nine Hundred Fifty Two Thousand

Dollars ($2,952,000), which includes statutory interest of $418,146.

This amount shall be paid on or before December 31, 2007, via wire transfer to Plaintiff's

account. The wiring instructions have been provided to DefendanYs counsel.

Upon completion of the wire transfer, the entire property divisiori in this case is satisfied.

All outstanding motions regarding property division tiled by either party presently pending are

denied as reSolved.

a695 ,00001.50t6533302
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The aopellate bond is to be released to Defendant by the Clerk of Courts immediately upon

complefion of the wife transfer, and Plaintiff shall immediately Cooperate and sign all necessary

documents to release bond to Defendant.

iT !5 SO O°DEMIEC

JU I HOU'iA5 P. CURRAN

APPROVED:

^,} îti.r,

ames A. Loeb (0040_43)
kYKERYKER & HOSTETLER LLP

3200 National City Center
1900 East 9`h Street
Cleveland, Ohio 44114-3485
12 7 6) 621-0200
;216) 696-0740 (fax)

Larry W, Zukerman (0029498)
Paul B. Daiker (0062268)
Zukerman, Daiker & Lear Co., L.P.A_
3912 Prospect Avenue
Cleveland, Ohio 44115
(216) 696-0900
(216) 696-8800 (fax)
Attorneys for Defendant
Jamcs C. Janosek

(169525.000001,5016533302

Judge Thomas Patrick Gt.srrari
8 t?'s3ag by iassflgnntenr

Ohio Cocast. Art. 9V, Sec. 6
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ent^!Stafford (0 58846)
/Statford & Stafford Co. LPA
^ The Stafiord Building

2105 Ontario Street
Cleveland, Ohio 44115
(216) 241-1074
(216) 241-4571 (fax)
Atiorney^ for Plaintiff
Sandra L. Jar7osek iUkla
Sandra L. i lovvifier

541461150
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IN THE COURT OF COMMON PLEAS
DOMESTIC RELATIONS DPVISIOIN

CUYAHOGA COUNTY, OHIO

CASE NO. DR-02-286943

SANDRA L. JANOSEK

Plaintiff

vs.

JAMES C. JANOSEK, et al.

Defendants

JUDGE THOMAS P. CURRAN,
(On Assignment, Art, IV, Sec. 6

Ohio Constitution)

JUDGMENT ENTRY

(Findings of Fact
and

Conclusions of Law)

1. INTRODUCTION

This case is on remand from the Ohio Court of Appeals, which affirmed in part and

reversed in part the findings of fact and conclusions of law handed down in a contested divorce

trial. Among various errors, the appellate court determined that the plaintiff exaggerated the

aggregate value of the marital property with the result that the corpus is to be reconfigured on

remand. Because the marital estate was determined by the appeals court to be erroneously

calculated and therefore uncertain, the trial court's rulings on spousal support were said to be

"not yet ripe for [appellate] review." Specifically, the Court of Appeals observed:

Appendix 5
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{¶ 145) Because of our determination that several of the marital assets were
improperly valuated *** and that the trial court must reassess its division of the
Janosek's marital estate, we find that the issue of spousal support is not yet ripe
for review. Spychalski v. Spychalski (1992), 80 Ohio App.3d 10. See, also,
Burma v. Burma (Sept. 29, 1994), Cuyahoga App. No. 65052 (the reassessment
of the marital estate includes the reconsideration of spousal support.)

Janosek v. Janosek, 2007-Ohio-68

However, by following the guidelines of the appellate court decision, the parties, on remand,

have been able to stipulate that the corpus of the marital cstate-for division by 2-is the sum

of twenty-two million, four hundred thousand dollars (22.4 M), so that to be more specific,

each party is now in receipt of 11.203 M.; and, therefore, the issue of evaluation of the

marital estate and its receipt in full has becn resolved by the parties. See Exhibit A,

attached, entitled "AGREED JUDGMENT ENTRY REGARDING PROPERTY DIVISION,"

filed 12-27-2007, including "Joint Exhibit 1, attached thereto.

'I'he parties have also been able to resolve their differences regarding alleged financial

misconduct on the part of Mr. Janosek, as the result of which Mrs. Janosek incurred additional

attomey fees over and above what would have been incurred in the absence of financial

misconduct. See Exhibit B, attached, entitled "AGREED JUDGMENT ENTRY

SETTTLING ATTORNEY FEE/ EXPENSE DISPUTE, filed 2-8-2008. This issue was

resolved by the payment of fifty tltousand dollars ($50,000) to the law firm of Stafford &

Stafford, LPA.

T'he parties have also been able to resolve their differences over additional fees and

expenses, and other issues, incurred in the recent past, as the result of various and sundry

allegations and cross allegations surrounding the release of the supersedeas bond, the filing of

emergency motions, motions in limine, motions for sanetions, motions for attorney fees, etc.

2
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Noteworthy is the stipulation that except for the issue of spousa] support claimed by Mrs.

Janosek and the related issue of this court's jurisdiction to change in any way the decision of

the previous judge on the topic of spousal support, all other issues of every nature and

description are waived and released.' See Exhibit C, attached, entitled S1'IPULATED

NOTICE OF DISMISSAL AND JUDGMENT ENTRY, filed May 13, 2008.

Accordingly, this court will now proceed to decide whether it has jurisdiction to

determine spousal support vel non, and, if so, whether it should (if at all) grant spousa] support

and the amount and duration thereof.

II. dUItISilICTION

In spite of the finding by the Court of Appeals that the value of the marital estate was

inflated by the Plaintiff in her presentation of the evidence, and also the agreement of the

parties to a reduced amount, in the face of that appellate decision, the plaintiff insists that this

court, as a trial court, is without jurisdiction to reconsider aud reevaluate the existence and

amount of spousal support, The Plaintiff ignores the plain language of both the statutory law

and the case law surrounding the relationship between the division of property under R.C.

3105.171 and the award of spousal support under R.C. 3105.18(C)(1)(a). The relevant

statutory provisions in juxtaposition are as follows:

3105.171(C)(3): The court shall provide for an equitable division of marital

property under this section prior to making any award of spousal support to
either spouse under section 3105.18 of the Revised Code and without regard to
any spousal support so awarded. (Emphasis in bold added.)

' The "Judgment Entry of Divorce [ete.] filed June 20, 2005, affirmed in part and reversed in part by the Court of
Appeals, provided for lifetone spousal support for Mrs. Janosek in the amount of $22,000 per month effective
February 7, 2005.
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3105.I8C)(1) In determining whether spousal support is appropriate and
reasonable, and in determining the nature, amount, and terms of payment, and
duration of spousal support, which is payable either in gross or in installments,
the court shall consider all of the following factors: a) The income of the
parties, from all sources, including, but not limited to, income derived from
property divided, disbursed, or distributed under section 3105.171 of the
Revised Code; (Etnphasis in bold.)

The Plaintiff has not cited any case law for the proposition that this successor trial judge is

without jurisdiction to freshly evaluate, as a court of equity, the matter of awarding spousal

support. Given the fact that the parties themselves have not only reached an agreement as to

the value of the marital estate, but have accomplished a distribution to their joint satisfaction,

this court believes it is duty-bound to apply de novo the legal principles precedent to awarding

spousal support, without regard to the award set forth by the previous trial judge. Furthermore,

this court has concluded that the differential between the former valuation of 28 million dollars

versus the now-agreed-upon 24 million dollars is significant, if not profound, notwithstanding

that the estate value has been trimmed by "only" 14.3%.

In addition to the proposition that this court is without jurisdiction to modify or

otherwise alter the previous trial judge's award of spousal support, the plaintiff contends that

this court may not, on remand, take judicial notice of wife's eaming capacity from her share of

the marital estate-being eleven + million dollars.2 On the other hand, the husband does not

challenge the wife's standard of living @$20,000Imonth, insisting that the standard is easily

attainable within the resources at her disposal. It appears to this court that each side of this

dispute is at opposite poles. The Plaintiff, in spite of the trimming of the marital estate by some

four million dollars, contends that she should be receiving $ 22,000 per month for the life of

2 This is contra to the explicit language of (C)(l)(a) of R.C. 3105.18
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either party.a The defendant, on the other hand, would have the size of the marital estate not

only paramount to the decision making process, but the tntmp card denying altogether any

amount whatsoever for spousal support.

This court has determined that it has jurisdiction to decide fresh and anew the matter

of spousal support. Furthermore, given the stipulation of the parties as to the value of the

marital estate, and the resolution of numerous ancillary and collateral issues, there is very little,

if any real dispute surrounding the evidence relevant to the statutory factors behind the

deterrrtination of spousal support. For example, Mr. Janosek fairly concedes that Mrs.

Janosek's standard of living is high, even though he claims that she has exaggerated the total

sum.

III. FACTORS IN DETERMINING SPOUSAI. SUPPORT

Ohio Revised Code Section 3105.18 entitled: Awarding Spousal Support-Modification of

Spousal Support-provides as follows:

(C)(1) In determining whether spousal support is appropriate and reasonable, and in
determining the nature, amount, and terms of payment, and duration of spousal support, which

is payable either in gross or in installments, the court shall consider all of the following

factors:

(a) The income of the parties, from all sources, including, but not limited to, income derived
from property divided, disbursed, or distributed under section 3105.171 of the Revised Code;

(b) The relative eartting abilities of the parties;

(c) The ages and the physical, mental, and emotional conditions of the parties;

(d) The retirenient benefits of the parties;

' This was the ruling of the previous trial judge. The amount was subject to earlier termination on stated grounds
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(e) The duration of the marriage;

(f) The extent to which it would be inappropriate for a party, because that party will be
custodian of a minor child of the marriage, to seek employment outside the home;

(g) The standard of living of the partiesestablished during the marriage;

(h) The relative extent of education of the parties;

(i) The relative assets and liabilities of the parties, including but not limited to any court-

ordered payments by the parties;

0) The contribution of each party to the education, training, or earning ability of the other
party, including, but not limited to, any party's contribution to the acquisition of a professional
degree of the other party;

(k) The time and expense necessary for the spouse who is seeking spousal support to
acquire education, training, or job experience so that the spouse will be qualified to obtain
appropriate employment, provided the education, training, or job experience, and employment
is, in fact, sought;

(1) The tax consequences, for each party, of an award of spousal support;

(ni) The lost income production capacity of either party that resulted from that party's marital

responsibilities;

(n) Any other factor that the court expressly finds to be relevant and equitable.

IV.FINDINGS OF FACT

A. Income of lhe Parties From All Sources, Includink, Marital Propertv Divided and

Disbursed.

This court finds that Mr. Janosek, in an efforf to mislead the court, intentionally deflated his

income, whereas his typical personal annual income from his business pursuits should be

calculated at four niillion dollars per year. Furthermore, there is credible evidence that Mr.

Janosek has the ability to manipulate the balance sheets of his several corporations, so as to

minimize his annual income. For example, the retained earnings of Welded Ring Products

for 2003 was listed at 7.3 million dollars. In any event, this court finds that the Defendant's

6
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interest in Welded Ring Products, Welded Ring Properties, JJJ. Inc., and Wheel Tech

Systems, LLC has and will continue to provide substantial annual income, whereas Mrs.

Janosek's sole source of income since the 1970s has been Mr. Janosek. That Mr. Janosek has

demonstrated financial misconduct is evident from the fact that the parties, by agreement,

have attributed fifty thousand dollars in attorneys' fees to that conduct. This is not a matter of

punishing Mr. Janosek, in futuro, by awarding spousal support. On the contrary, the matter of

financial misconduct is relevant for the proposition that Mr. Janosek can be expected to earn

approximately four million dollars per year, based upon the history of his true earning

capacity.

This court finds that Mrs. Janosek's award of 11.203 million dollars, being her share

of the marital estate, includes some eight million dollars in liquid assets, whicli, if invested at

3% per annum, at available conservative rates, would produce pre-tax income of some

$240,000 per aimum. This court further finds that, according to exhibits submitted by

Defendant, the Plaintiff can expect to earn a 4% rate of return, on safe investments, of some

$320,000 of pre-tax income, which, after taxes, would adequately sustain her standard of

living. In addition, in 4 to 5 years, when Mrs. Janosek reaches 59%: years of age, she can

draw down her retirement accounts of approximately 1.1 million dollars. Also, Mrs. Janosek

owns a 2 mil{ion dollar condominium in Naples, Florida, in addition to her Rocky River

permanent residence. "I'he condominium could be cotiverted to an income-producing asset, if

necessary.

7
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Considering the income of the parties from all sources, this court notes that Mr.

Janosek has also retained his %2 share of the marital estate-this in addition to Iiis expected

earnings from profitable enterprises,

B. Relative EarningAbilities of tlze Parlies.

Both Mr, and Mrs. Janosek are college graduates from the University of Dayton.

However, the relative earning capacity of the parties is asymmetrical. Whereas, Mr. Janosek,

the President and CF,O of Welded Ring Products, owns a controlling interest in this conrpany

and its related entities, demonstrates an annual personal income of not less than three million

dollars, (and more probably four million dollars) Mrs. Janosek has not been employed outside

the home since the 1970s, having been occupied raising their four children and tending to

other fzunily matters. While it is probable that Mrs. Janosek is capable of returning to the

workforce and earning a decent living, her extraordinary wealth militates against this

likelihood, in favor of volunteer work, a calling that she has pursued from time to time.

C Tize Ages and the Physical, Mental, and Emotional Conditions ofthe Prrrties.

The Plaintiff will be 56 this fall (b. 10-10-1952). The Defendant will be 57 this fall (11-

20-1951). At the time the divorce was granted on June 20, 2005, Plaintiff was 52 years of age

and the Defendant was 53 years of age. Both parties are in good health.

8
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D. Tlte Retirement Benefits af the Parties.

Mrs. Janosek, as part of the division of the property, has received Mr. Janosek's

retirement account with ING in the amount of $962, 277, and her own IRA account in the

amount of $9,800, amounts projected to be in excess of one million dollars when she reaches

59 '/:. Although Mr. Janosek has no retirement accounts per se, he does own 93.01% of all

shares of corporate stock in Welded Ring Products. Note that this company had retained

eatnings of 7+ million dollars in 2003.

E. The Duration of the Marria)Ze.

The duration of the marriage, in accordance with R.C. 3105.171(A)(2) was from May

21, 1977 until January 7, 2005, a period of 27+ years

F. Minor Cltildren and Ontside Employrnent.

All four children are emancipated.

G. The Stanrlard ofLivine Established Durink the Marriace.

There is no dispute that that the parties established an extraordinary standard of living.

The Defendant describes the standard as "affluent, ***[including] a variety of luxuries."

(Proposed ; indings of Defendant, etc, at page 19.) The Plaintiff uses the adjectives "opulent,

lavish and high life style," in describing the standard of living. (Proposed Findings of Plaintiff,

etc. at page 10). Here are some examples: millioa dollar homes, vacation property, collector

cars, several country clubs (five in number, amounting to '/4 of a million dollars), finest of

hotels, dining, travel, fine jewelry, extravagant gun collection, a yacht, and a variety of chattels

9
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valued well into six figures. According to Mrs. Janosek, her budgeted standard of living

amounts to $22,000 per month. Although this court finds her standard to be less than the

amount claimed, the Defendant insists that, with her retained wealth, she is easily able to

maintain her standard of living.

H. Pf;e Retative Extent of Fducation of the Pnrties.

Both parties have bachelor degrees from the University of Dayton. If nothing else, the

education of the parties, and their intelligence, should serve both of them well, given the extent

of their individual wealth.

I. The Relative Assets and Liabilities of the Parties , Includin2 but not Limited to

anv Court-Ordered Payments by the Parties;

Each party has over eleven million dollars in assets, following the division and receipt

of the marital estate. (See Exhibit A, attached, including Joint Exliibit 1.). Mrs. Janosek has

been receiving spousal support of $22,000 per month. Much of her share of the marital estate,

as described earlier, is liquid, meaning income-producing assets, Also, Mrs. Janosek's division

of the marital property includes a $2 million dollar condominium free and clear of a mortgage.

On the other hand, Mr. Janosek's share includes profitable business ventures producing

handsome annual income, substantially greater than the passive annual income to be realized by

Mrs. Janosek. Nevertheless, in order for Mr. Janosek to maintain his profitable enterprises, this

court infers that he is obliged to expend active efforts to run the business ventures. Neither

party has significant liabilities. On balance, this court finds that Mrs. Janosek is entitled to

spousal support for a period of time.

10
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J. The Contribution of each Party to the Education TraininQ or EarninK Ability of the

Other Party IncludinQ but not Limited to, any Party's Contribution to the Acquisition of ti

Professional Degree of the otlrer Party;

On this statutory topic, the parties are essentially in balance.

K. The Time and Expense Necessary for the Spause wlto is Seekint Spousal Support to

Acquire Fducation Training, or Job Experierrce so that the Spouse will be Qualified to

Obtairt Appropriate Employment Provided the Education, TraininQ or Job Experience, and

Emplnyment is, in Fact, Sau2ht;

In her proposed findings of fact, Mrs. Janosek indicates she has no plans to further her

education and training. This court infers that because she has adequate wealth to maintain her

standard of living, there is no need for her to seek gainful employment. Although she has been

absent from the workforce for over two decades successfully raising four childrcn with her

husband, one need not necessarily conclude that her eaming capacity is "severely limited," as

she contends in her brief. Given the totality of circumstances, this statutory factor is not

relevant to the ultimate decision of this court.

ll
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L. The Tax Consequences, for eacii Party, of an Award oJ'Spousal Support;

This coiu-t takes into account that Mr. Janosek is in the highest tax bracket, and that the

award of spousal support is tax deductible for hitn, and ineoine taxable to Mrs. Janosek.

M. The Lost ILacome Production Capacity of Either Party that Resulted from that Party's

n9arital Responsibilities;

By agreement of the parties, tacit or otherwise, Mr. Janosek was the sole economic

provider for the family, and Mrs. Janosek, for some twenty-five years, was the stay-at-home

person handling the affairs of the household and attending to the duties of a homemaker and

mother. Without question, Mrs. Janosek's marital responsibilities have ttuncated her income

production capacity. Given her share of the marital estate, however, it appears unlikely that she

could have exceeded her current wealth by spending a lifetime in the workforce. This statutory

factor has minimal application.

N. Any Otl:er Factor that the Court Expressly Finds to be Relevant and Equitable.

The parties, having agreed on the value of the marital estate, and also on the division

of the particular assets, this court has concluded that the demonstrated annual earning

capacity of Mr. Janosek, from corporate enterprises that he has directly owned over the years,

and that have prospered during the long period of the marriage, is substantially greater

than the annual passive earning capacity of Mrs. Janosek from her share of the marital estate.

Under these circumstances, this imbalance favors the consideration of spousal support for Mrs.

Janosek.

12
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V. CONCLUSIONS OF LAW-

THE DECISION TO AWARD SPOUSALSUPPORT.

The duty of this court, in accordance with R.C. 3105.18(C)(1), is to determine whether the

award of spousal support, under the totality of circumstances, would be "reasonable and

appropriate." The fact that Mrs. Janosek is able to meet a handsome standard of living on her

share alone of the marital estate is not necessarily determinative. As noted by the Defendant in

his proposed findings of fact, no mathematical formula dictates wliether to award spousal

support, and, if so, how much. Kunkle v. Kunkle, (1990), 51, Ohio St.3d 64, 70.

The challenging decision for this court, is to determine wliether Mrs. Janosek should be

required to earmark, for day to day expenses, the investment income from her share of the

marital estate, with the result that the corpus may not grow in value, whereas Mr. Janosek's

share of the marital estate has a demonstrative potential to grow substantially, perhaps

exponentially. Also, his historical annual active-income-eaming-capacity, at three to four

million dollars, is ten times, plus or minus, the passive-income-eaming-capacity of Mrs.

Janosek. Nevertheless, any award to Mrs. Janosek should be tempered by the realization that

Mr. Janosek's annual income is the product of active labor, whereas Mrs. Janosek's income is

essentially passive-being the product of investments. This court is sensitive to the decision of

Simoni v. Simoni, (1995, 8" Dist.), 102 Ohio App3d 628, noting: "sustenance alimony is

based on need." But the statute mentions both "sustenance" and "support." "The two are

separate. Also, the Eighth District has specifically recognized growth-potential for the spousal

share of the niarital estate as a factor to be considered in determining whether to award spousal

13
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support. See Southworth v. Southworth, 1998 Ohio App. LEXIS 6239, opinion by Patton, P.J.

Need is no longer the standard. See Pruden v. Pruden, 1994 Ohio App. LEXIS 2623 (10t1i

Dist.). According to the Eleventh District Court of Appeals, Ohio appellate courts have

consistently refused to require the party receiving spousal support to invest his or her portion of

the marital property division in order to reduce the need for spousal support. Fulmer v. Fulmer,

2000 Ohio App. LEXIS 1940 (11 "'Dist, 2000), citing a host of cases, including Pruden.

This court finds that the Plaintiff should be awarded spousal support for a stated

duration of years, 18 years from the date of February 7, 2005 in the amount of $15,000 per

month.° (Credits or debits are to be adjusted accordingly.) The decision to award spousal

support is based upon the totality of the evidence, including the demonstrated earning capacity

of Mr. Janosek of between three and four million dollars atmually. This court finds that Mrs,

Janosek's monthly standard of living is not less than $15,000 per month, but that any amount in

excess of that figure can be bome by her share of marital assets. Spousal support shall not

extend beyond the eighteen year period but shall be subject to further order of court as to

arnount within that term. Spousal support shall be subject to earlier termination upon the death

of either party or upon Defendant's remarriage or cohabitation under circumstances tantamount

to marriage.

° Mrs. ]anosek will be 71 on October 10, 2023. She will be about 70'/: on Pebruary 7, 2023, when spousal stipport
terminates. At that time, at age 70 '/z, she will be obligated to commence annual draw dorvn of her ING-IRA,
currently valued between 900,000 and 1,000,000. See Joint Exhibit 1, attached to Court Fxhibit A, attached to this

opinion.
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VI. ORDERS

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant

shall pay spousal support to Plaintiff in the amount of $15,300 (inclusive of processing charge)

for eighteen years commencing February 7, 2005. Spousal support shall not be subject to

further order of court as to duration but only as to amount within that term. Spousal support

sha11 be subject to earlier termination upon the death of either party or upon Plaintiff's

remarriage or cohabitation.

Spousal support shall be paid through the Ohio Cltild Support Payment Central

(OCSPC), P.O. Box 182372, Columbus, Ohio 43218-2372. Any payments not made through

OCSPC shall not be considered as payment of support. Said support shall be secured by means

of an Order to Post Bond.

Cash payments may be made at the Cuyahoga County "I'reasurer's Office, County

Administration Building, 1S` Floor - Cashier, 1219 Ontario Street, Cleveland, Ohio 44113. All

payments shall include the following: Obligor's name, Social Security Number, SETS case

number, and Domestic Relations Court case number. Checks and money orders must be

payable to Ohio Child Support Payment Central.

IT IS FURTIIER ORDERED, ADIUDGED AND DECREED that Obligor immediately

notify C.S.E.A., in writing, of any change in employment (including self-employment), receipt

of additional income/monies or termination of benefits. Obligor shall include a description of

the nature of the employment and the name, business address and telephone number of any

employer. Obligor shall immediately notify C.S.E.A. of any change in the status of an account

from which support is being deducted or the opening of a new account with any financial

institution, and account number(s).

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all parties comply

with the request of C.S.E.A. or the Court to provide a copy of his/her health insurance benefits,

federal income tax return from the previous year, all pay stubs within the preceding six (6)

months, all other records evidencing the receipt of any other salary, wages, or compensation

within the preceding six (6) months. Said records include but are not limited to: proof of

unemployment status, financial institution accounts and any benefits (i.e. unemployment, sub-

15

r 0 ®Q53



pay, sick-leave, Worker's Compensation, severance pay, retirement, disability, or annuities,

Social Security and Veteran's Administration).

Either party's failure to provide any eamings/benefits infbrmation pursuant to this order,

or failure to comply with the foregoing order of notification shall be considered contentpt of

court, punishable by a fine and/or jail sentence. Attorney fees and court costs may then be

assessed against the party held in contempt.

'I'he following information is provided for the use of the Cuyahoga Support

Enforcement Agency in accordance with §3111.01 et seq., §3123.01 et seq., §3119.01 et seq.,

and §3121.01 et seq. of the Ohio Revised Code:

OBLIGEE: NAME:
RESIDENCE ADDRESS:

SOCIAL SECURITY #:
DATE OF BIRTH:

OBLIGOR: NAME:
RESIDENCE ADDRESS:

SOCIAL SECURI'I'Y #:
DATE OF BIRTH:

SANDRA L. JANOSEK
9 ASTOR PLACE, LAKE RD.
ROCKY RIVER, OH 44116
286-52-8967
10-10-1952

JAMES C, JANOSEK
2189 WEST 114rH S1'REET
CLEVELAND, OH 44102
277-52-5140
11-20-1951

EACH PARTY TO THIS SUPPORT ORDER MUST NOTIFY TIIE CHILD
SUPPORT ENFORCEMENT AGENCY IN WRITING OF HIS OR HER CURRENT
MAILING ADDRESS, CURRENT RESIDENCE ADDRESS, CURRENT RESIDENCE
TELEPHONE NUMBER, CURRENT DRIVER'S LICENSE NUMBER, AND OF ANY
CHANGES IN THAT INFORMA'TION. EACH PARTY MUS'T NOTIFY THE
AGENCY OF ALL CHANGES UNTIL FURTHER NOTICE FROM THE COURT. IF
YOU ARE THE OBLIGOR UNDER THE CHILD SIJPPORT ORDER AND YOU FAIL
TO MAKE THE REQUIRED NOTIFICATIONS YOU MAY BE FINEI) UP TO $50
FOR A FIRST OFFENSE, $100 FOR A SECOND OFFENSE, AND $500 FOR EACH
SUBSEQUENT OFFENSE. IF YOU ARE AN OBLIGOR OR OBLIGEE UNDER ANY
SUPPORT ORDER AND YOU WILLFULLY FAIL TO MAKE THE REQUIRED
NOTIFICATIONS YOU MAY BE FOUND IN CONTEMPT OF COURT AND BE
SUBJECTED TO FINES UP TO $1,000 AND IMPRISONMENT FOR NOT MORE
THAN 90 DAYS.

IF YOU ARE AN OBLIGOR AND YOU FAIL TO MAKE THE REQUIRED
NOTIFICATIONS YOU MAY NOT RECEIVE NOTICE OF THE FOLLOWING
ENFORCEMENT ACTIONS AGAINST YOU: IMPOSITION OF LIENS AGAINST
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YOUR PROPERTY; LOSS OF YOUR PROFESSIONAL OR OCCUPATIONAL
LICENSE, DRIVER'S LICENSE, OR RECREATIONAL LICENSE; WITHHOLDING
FROM YOUR INCOME; ACCESS RESTI2ICTION AND DEDUCTION FROM YOUR
ACCOUNTS IN FINANCIAL INSTITUTIONS; AND ANY OTHER ACTION
PERMITTED BY LAW TO OBTAIN MONEY FROM YOU TO SATISFY YOUR
SUPPORT OBLIGATION.

IT IS SO ORDERED.

GE THOMAS P. CURRAN
Assignment, Art. IV. Sec. 6

Ohio Constitution

RECEIVED FOR FILING

JUL] 2 312008

CLERK
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INTHECOURTOFCOMMONPLEAS
DMSION OF DOMESTIC RELAT{ONS

CUYAHOGA COUNTY, OHIO

SANDRA L. JANOSEK,
nka SANDRA L HOEFFLER. ) CASE NO. DR•02-286943

JUDGE THOMAS pATRICK CURRANplaintiff, I

vS.

JAMES C. JANOSEK,

Defendant.

AGREEDJUDGMENTENTRY
RECjARDING PROPFRTY DIVISION

P,003

This matter is before the Courl upon the perGes' in-ocurt agreement and resolution of all

oropenY division Issues. On Fnday, December, 14, 2007, the parlios read Into the tecord the

resoiution or all property division Issues in this case Including, wRhout limitation, all property

division issues mandated by the remand of this caso Ptom ihe Court of Appeals.

The paNes submittod into evidonpe Jotnt E%hibit 1(cVpy attached hereto), detaBing the

resoiution of all propony tlivision Issues. The handwritten Intenineatlons thereto reflect that

Defentlant shallpay to Plaintitl the sum oi Two Million, Nine Hundred F1fry Two Thousand

Doiiars (S2.952.000), which Includes statutory interest of $418J46.

This amount shall be paid on or before December 31, 2007, via wire transier to Plalntifr's

account. The wldng instruottons have been provitled to DelendanYs counsel.

Upon completion of the wire transfer, the entire property division In this case Is salisfled.

All outstanding motlons regarding property divisionflletl by either party presently pendln8 are

denied as resoived.
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The appellate bond i5 to be released to Defendant by the Clerk of Courts immediately upon

completion ot ihe wife transfer, and Plalntilt shall fmmedlately oooperate and sign all necessary

documems to releese bond to Dnfendant.

IT IS $0 OAOEFED

4PPqOVED:

A. Loeb (0040".K43)
ER & HOSTETLEP LLP

3200 NaUonal City Center
1900 East 901 Stroot
Cleveland. Ohio 441 ta8a85
(216) 621-0200
(216) 698•0740 (fax)

iarry W. Zukerman (0029498)
Paul B. Daiker (0062268)
Zukerman, Daiker & Laar Co., L.P.A.
3912 Prospect Avenue
Cieveland, Ohio 44115
(216) 896-0900
(216) 696-6300 (lax)
Attorneys for Defendant
James C. Janosek

069525.OC0001.5016513302

Judge Thomas Palrlck Curran
Sitting by Assignmenl

Obia Coast. Art. IV, Sec. 6
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(216) 241•1074
(216) 241-4571 11ax)
Attorney3 tor Plaintiff
5andra L. Janos®k MJa
Santlre L. HoeHler
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IN THE COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS

CUYAHOGA COUNTY, OHIO

SANDRA L. JANOSEK,' )
nka SANDRA L. HOEFFLER, ) CASE NO. DR-02-286943

Plalmiff, ) JUDGE THOMAS PATRICK CURRAN

JAMES C. JANOSEK,

Defendarti.

AS9,[iEED JUDGMENT ENTRY
SETTLING ATTORNEY FEEf
EXPENSE DISPUTE

This mattor is before the Cour1 upon this Coun's Order dated December 27, 2007 thal

Plaintiff's Allomey Vincom Stafford by January 25, 2008 prepare a list of attorney

fees/expenses, which he believes are ahribulable to Defendant's financial misconduct during

the course of the matter as mandated by the Elghth District Court of Appeals decision releasod

January 51, 2007.

The partlos have reached a setllomont and hava agrood that the amount appropriate to

satisfy Ihis mandate is Fifty Thousand DOllars ($50,000). This amount satlsfies all issuas

relatetl to the attorney fee/exponse dispute including, attorney fees/expanses, expert

teas/oxpenses, costs, and any other expenses related to Plaintilt's prosecutlon o1 Defendant's

alleged financial misconduct during the course of this matter.

IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED that the Defondani James

C. Janosek shell pay Stafford & Stafford Co., LPA, the sum of Fitty Thousand ($50,DOD) to settle

the attorney feelexponsa dispute on or beforo Fabruary 29, 2008.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the payment ol Fifty

Thousand ($50,000) fully satisfies the attorney foe/expense dispute, Irtcluding attorney

feesrexpenses, expert fees/expenses, costs, and any other expenses related to Plainlift's

00060



prosecution of Defendant's alleged tinancial misconduct during the courae of the irial of thls

matter.

IT IS SO ORDERED.

A. i.oeb (0040943)
or & Hastetler LLP

3200 National City Canter
1900 East 9" Street
Cleveland, Ohio 44114-3485
(216) 621-0200
(216) 696-0740 (fax)

Larry W. Zukerman (0029498)
Paul B. Daiker (0062268)
Zukerman, Daiker & Lear Co., L.P.A.
3912 Prospect Avonue
Clevoland, Ohlo 44115
(216) 696-0900
(216) 696-8900 (Iax)
Attorneys for polendanl
James C. Janosek

Vlrlse4Sl.A1Jt6fford (0059846)
Gregory J. Moore (0076156)
Stafford & Stafford Co. LPA
The Stalford Building
2105 Ontario Street
Cleveland, Ohio 44115
(216) 241-1074
(216) 241-4571 (fax)
Atiorneys 1or Plaintiff
Sandra L. Janosek Nkla
Sandra L. Hoeffler

501659664

E THOMAS PATRICK CURRAN

dudga Thomas palrtck Curran
Bltting by Asslgnment

®bfo Consi. Art. fyr Ses,

2
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FAX No, 216 696 8800 P,002
MAY/01/2005/SaT 03:99 PM

IN THE COURT OF COMMON PLEAS
DO1tW.STIC REI.ATIONS D3VLSION

CUYAF3OGACOUNTY,OHIO

SAAIDRA L. HOEPFLER ) CASE NO.: DR-02-286943

Plaipag ) JUDGETHOMA5YATRICKCURRAN

v. }) ^TIPCD A D NOTICE OF DIST9SSAL
7[m40T E _NTR}L

JAMES C. JANOSEK, et n3.,
)

Defendants

7'he parties, Sendra L. Hoe$lcr end Jamos C. Janosek, by and througb thcu authorized

couosc9, hercby stipulate that all pending motlons related to the relcase of the Supcrsedees Bond

and Attorney Fces and Sanctions, of the parties ere hereby dismissed with prejudice. Tne

Motions that we dismissed me the following: Defendant's ErneLgency Motion to Sbow Cause

filed on Februery 7.2008 (#257036); Defcndant's Motion for Anomcy Fees and Costs and Bond

Fees filcd on Febroary 7, 2008 (5257037); YlaintitPs Motion to Dismiss Defendnnt's February 7,

2008 Emergency Motion to Show Cause, fded on Aprit 28, 2008 (#2609g7); Plaintiffs Motion in

Limine to Prnclude the Defendant from Calling any Witnesses or Presenting any Evidence in

Suppon uf H'is Febroery 7, 2008 Emorgency Modon, filed an April 28, 2008 (#260988);

PlainfliPs Motion for Snncdons, filed on April 28, 2008 (1U60989); PlaintifPs Motion for

Attorney Fees, filed on April 28, 2008 (#260990); Plaintiffs Motion to for Sanctions, filed on

May 2, 2008 (N261211); and Plainnffs Motion for Attorney Fees, filed on May 2, 2008

(#261212).

^

0 0,062



b

.1AAY/07/2005/SAT 03: 49 PIl FAY No.216 696 8800 P.003

Any and all matters relaling to the issucs panding beforc the Court (except those

erguments relating to the determination of spousal support and whethei this Court hes

jt¢isdiction to decide uny issues relating to spousal support on remand) ere walved and released.

Each party to pay their own aaomey fecs und litigation expenses incurred in this matter. The

costs of this matter sh211 be paid by tha Defendent, Jaznes C. Jenosek, fox which judgment is

rendered ond execution tmy issue,

IT IS SO ORDERED.

DATE: J'.9 Od 1T_.̂ t^^.on.-,v-^ra(rwRa^

APPRIM

. STAFPORA (0059346)
GRE RY J. MOORE (0076156)
Stafford & Stafford Co., L.P-A.

The Stafford Building
2105 Ontario Strect
Clnveland, Ohio 441) 5
(216) 241-1074 (Telephone)
(216) 241-4572 (Pacsimile)
ynM ord t m

Mlnlhe+t'ord-Staffoxd
Attomeys for Plaintiff,
Sandra L. Hoe.ffler

ODailkIr 498)(00 68)
Zukoanen, paiker & Lear Co., L.P.A.

3912 Prospccl Avenue
Clevelaud, Ohio 44115
I W7l,lduiohio c0m
PBDn duiohio oom
Attorueys for DefendanK Iumes C. Ianosek

RECEIVED FGft FILING

MAY 13 2006

6E FU ST,CtEnK
OeNry

By

° 0
.
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COUR7' OF COMMON PLEAS
DIVISION OF DOMESTIC' RELA'I'IONS

CUYAIIOGA COUNTY, OHIO

Zo! O P1AR
SANDRA L. JANOSEK Case No: DR02 286943

P ►aitrtiff

A 8-- s o

Judge: 'I'HOMAS PATI2TCK C.iTRRAN

JAMES C. JANOSEK MAGISTRATE'S DECISION

Defendant

1'his inatter came on for hearing on February 23, 2010, before Magistrate Timothy R.
Brown upori Defendant'sMotion To Stay Withholding Order #267215. Appearances were made
by C. Lynne Day (Attorney For Plaintiff) and James A. Loeb (Attorney For Defendant).

The Magistrate finds that service upon said niotion(s) was duly and properly made; that
notice containing the date and tinie of this proceeding was mailed to counsel of record or, if
unrepresented, to the parties themselves; and that the fact of such mailing was journalized in the
Domestic Relations Hearing Jotirnal maintained by the Clerk of Coiu-ts and is evidenced by a
notation on the Docket.

THE MAGISTRATE MAKES THE FOLLOWING FINDINGS OF FAC1' AND
CONCLUSIONS OF LAW:

This is here on Defendant's 1Vlotion To Stay Withhold'nlg Order #267215 .
The parties hereby divided over twenty-two million in marital assets and because
there is an appeal pending in the Supreme Court of Ohio determining whether the
spousal support amount should be somewhere bettveen $0.00 and $22 000.00 per
month and the Defendant has already allegedly paid over $1.000,000.00 in spousal
support pending the outcome of this appeal, the CSEA shall hereby receive, hold
and not disburse any spousal support monies pendinp, the outcome of this appeal
subject to further order of this Court.

THE MAGIST'RA'1'E'S DECISION IS TO ORDER:

I'T IS FDRTHER ORDERED, ADJUDGED AND I)ECREED: the CSEA shall
hereby receive, hold and not disburse any spousal support monies pending the
outcome of this appeal, subject to further ordei- of this Court,

Appendix 6
- 00,0d`4,



Costs adjudged against Defendant.

.^

MAGISTRATE TIMOTIIY R. BROWN

Counsel and parties will take noticethat under the provisions of Rules 75 an€l 53 of the
Ohio Rules of Civil Procedure, this matter will be held fourteen (14) days from the date on which
this decision is filed. If no objections to this decision are filed prior to said date, the preceding
decision will be adopted by the Court, subject to Civil Rule 53(D)(4)(c).

A PARTY SHALL ivOT ASSIGN AS ERROR ON APPEAL THE COURT'S
ADOPTION OF ANY FINDING OF FACT OR CONCLUSION OF LAW IN THIS
MAGISTRATE'S DECISION UNLESS THE PAR'I'Y TIMELY AND SPECIFICALLY
OBJECTS TO THE FINDING OR CONCLUSION AS REQiTIRED BY CIVIL RULE
53(D)(3)(b).

Copies of tlie foregoing Magistrate's Decision were mailed by the Clerlc of Courts by
ordinary U.S. mail to the following parties or their counsel of recorcl:

C. LYNNE, DAY, ATTORNEY FOR Plaintiff
VILLAGE STATION
401 SOUTH STREET
CHARDON, OH 44024-0000

JAMES A. LOEB, ATTORNEY FOR Defendant
3200 NATIONAL CITY CEN1'ER
1900 E. NINTH STREET
CLEVELAND, OH 44 1 1 4-0000

Copies were mailed by the Clerk of Court on

llEPUTY CLERIC OF COURT

DR-H733
2
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^Jtpcause ofdivorce,ocanrt'ed, within ttiis Sfnte, or elsewhePe; anuaftM'yHlai

3?^oviderl^ e pe€itionar ahali be ti bona fide resident of the
^^duuty' whsre snah application is madoi and at least tl+'o year's
A^'ceaidelit otthe State, heict bcxtore the filing of his or hot pe .
iition ili tlie elerlt's ofltce.of aaid court:
?h'"$ec. 2. I haf tlio eighth sbe€ion of tlto act to n+hich--ltlils Ag ;

amendmeittt 6e, and ttte same is hereby repealed.
EI74PARD

S'peaker of tke II`oitseo^ Reptesentatzves
SAtYIUEL 1VIiL^I rft, '

,Sgeaket of,:the S^enli^ca
.. ..` •u^..,,,...,t.s;, us t nn^- ._. . . • .
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Appendix 8

-^r]
Although ]anda desceud to him rvho is heir; at the inte^taG, s death, this descent

may be defoatei#, at any timoadterward, hythe b$thof a nsaxer^ helr, wL Svrtl iiu-
grcdixlelytake tho estuto. T1uIDn v. f3oav^s et txl 7 Oblo Rep. (part 1) 169 . Pe.r ons

whohold title under the lirgtherr are cutitled xt seens, to tlxo profits of tho 1 ind,
nhilu'the titTevf snclr beie and tholr own, under hrm, anbs st. Td.Ib. s

rhe eeunty auditor s Certificatc of a sale of land forteses, upon the >}eryth of the
and not tho adraxni^tnntm,therefore'Ph bl ,crram eLnlder, yasses to his heir at

enn make vakid a,srgnmenY of the aerti$eato w.d estate. Idicc v, iVkvte, 8 Ohio

.Rep=216}¢herc lands in the Trrginlamilitary distiiet were looated nnd sueveyed b} the nn-
costor and patentud to ibe heirs, rt wns hel^that the Jxeics took the hi^nds by deseont;
nnd, thet ofare, anbjoot tothe pnyxnent o1' the debts yf tlio u^nvestox, iu7rhe mannor,
andto Lhe same estents as if the patonl issfied to the an^stor, .Lcssee

oy I7on3 v.

,Pimearxngen, I Qhiu Rop. 395. , '-. .;.
A, perkcet equity in land (as whero ane'holds a,imn,lAecti gon"twh^ nt f A e. ^ to

,a patent fron, the T)nlted 8tates), passes to hi& heirN hy :e

Deprees et ml„ 9 0hxv Rep 145. • .'
'4inder the grarrt by Cannecticut, to the sn&'sxera by ferealLn eT3R1.>^ai,s ^ ercolinso

dead t the iitneof the gran,t, ttre shane for hrs losspaEsetl.tp Iiia y pur
an(}ot by descent. Lessee of'1'1a'ompeoa'u ]iedvs v, G'otlunii; QOhm Rep _'1.$6

t7ie whule ?statn by snrrrWOr hap, ns intb l~e y one a ssrt'Lhore re no law in Olrrowh anoe to kiusband audat rto and.thoirvooid gse, or c nevjoiat tonanoy. AVhcre there is a
hold a•s tenants in Cvmmon. And upon Flxa_i4owtL pgeilher, the moretyoftheyh irs,a aRd they bdeopie t enants inaommon SVitlih eiPshri ,s nP oident dbsocnds to tdoeeoth 1041 4Yelvnro el uI v: I"iemM^g .v iLe2 Ohl p.t.,thn nuxvrv '. Scrgramt " Stewdb ryer et a 3v in a limit^-45 >h Ohio Rel/' ^t1cam,ureen v, fnl„ 19 Ohio ltep 68. See akau Gef

tiop by wtll tn A. B anrl0 a11d to the lwviuora, to hold as JoiriCLevtants nnd nol:as
akes at law; It estuta f4r'Lfe cluring theteo$h ,e grantonat^te xn eenimon upon trn5€h, t

life ot the anreivar or survlYDi', lca.viug the remaindar id fbn to deaoend to tolroir.

'11i8 v Ias7uer,.10 Ohio Repy1.
v, ._...,..a n w.li to be sold and coii,vertrd into tuoney, is treated aa per'sonxnl

estyte. Fe'gttson V. bfuw[4'e eums rx .^ ,. °• . .
^fhen A, hai7iiahes to A. itionoy to be lurxsted rn ln.nd, w}ueh is so lnvested; B.

talcing the titln lu hrmselt the title thus npt)nired is hott) xn £rnsP for tl 4nd' xipo'f.
n of the trust thetitle will deaoep 1 t, hxa heirsti othc (b vatL, of$, withuat the nseou ^ atiC25yl It .ul , 2 Ohio S.v liCL e4ltaW m .a; se einoumbecod qith the tcuatestwte.

Ttep: 3338.

4_ l,w natition, anm ... U.. ,k-,,,,„r a,mno;

q&eTnu artx n^^ ^eudePt Y of 1'etiG)pn.
] Dn<e;forxhatuusesabtainW 9

. Ah nydr rugl Y

d D vicein -auotbistate .t"«tuefoxdrvqcce t0
11.

Ppt^o^nroi^^enâ ononc,

4 A t er, peae ng m w,xr- 14 1 npi.fi]ru ip net hmsbamV
h Adm ssipns nC paxbcy, - . ^ lb 1FstmoLSmd M1altcs'tdups

p^l ,^.,aniT .i. dt orty jafiivyr
4r of mu

tbede wrte. .+e
18 keIl "hu t tlsnse fiuiiig;ete..^ .. . ,

011APT!'il4 31=, . ^. , .

DTWORCL A731) ALINJUNY.

.^ w.mn

Aa Aet conoexmLg?di+roree aud=tilimony,
: JT7 ]StG3 .{ . ...el Nmc7e Il,isG9 51 na

e4mdGy nf t3ct t5`rc.l^^ ^f ndr z1 tiiGh i,umeP .e3 eb i^o'd(7.) SEdmltiN L$e it vrzactert 6y t
thl

01aeo, 'Lhat the sever`zlooiuts ot ealnaaun pleas m eE.^tn sa1 hrr^o
the co'nizanee of g";uting ljiv-arees, for the foilowtng eaux.s. I. .

e mel wtfeor hu^k^apd hvui,t;, nt the
^Vhere eithet of 6he pfl.rties had a^b>•

V+ttim ot' :olemnizing ^he ee.eond'malziage,',"^. here eithrr of tho

I This provison renders 'simh ser,ondmatrr age nbsnlntelyvoid, notti idable mcroly.o
The fae.t of a pnor marriage may bo one of donbt; and hence this provision permits

DIVORCE AND AT:Cbib15Y.

Q0060,



510 DIYORCP AND ALIMONY. [CHAP.

parties uhkll have arc;irzl willfully absent from tho ather three qeass-;' 3.
t1-dultery;i d"jmp`o$eney, 5. Pstreme cruelty;3 6. P'randulent con-
tract;! 7 Gross neg),ect of duty; R. Habitual dlninkenne;is for three
years;e 9: VTfharn either party has been or shall hereatter btr acnteiiced
to nhpiisanznent and actually rmprlsoned in the penitentiary of' this

state, or s00prlsokt of any other state or territory of t'he United States,

or the Di.AIrict of Ĝolumbia, for any violation of thelaws of the United
Sttites; or,v,^tese either party has been or shsll hei•eaft,er be sr,ntenoed
to lmpli&Cntr,nent and actually lmprisonel in the pcnitentltry in this

state, i'oY ilcuy violation oi' the irirninal lzws of this state, or in tho peu-
itentiazy 91' stato prison of any of the TJnited Utntes, or'either o#'tlie
territorie8the,roof, or the Disti•iet of Columbia, for any cr mo or offcnse

against the laws of either of sitid states or terrii,ories; or of the Disti:ict

of Colum:bia: 1'rovitled,ducL orirne or offense aga.izst the laws of,sueh
etate, terhitory, or Distllot of Columbia, be of tller rame character oi

grade as.•'iti or may be by the laivs of t,hisstato puaished by irnprison-

partie,s to have the slb;leet j udiciall^}^ investigatzid and determined Another object

of this piovision wassprobably tojtve alinlony to the secogd wifc of a man who

had a former wife hvjng. Bosidea,to r9nder snqli second mar-riage valid,or voidable

only, nnti3 dccreepf divoree, wouldrequcxe dtst?net anrl positive legis9ataon. The
soverith seejion of theetrmes act, relating to bigflmy, ducs not oliango the void ehar-

aeter trf such 20c9nd mwi'riage. Jrnith v. Svzith, 6Ohto St. Rep, 32.
Marriage3 cqntraote,dby malu persogs nnder the age of eighteen atid fcmnla ptr-

sons undek',Sourpeen are; invalid, m}lese coniii'med by cohabitation after arriving at

those ages respeetively: Sucll a mnrriage, uot thus eonfirmed, does not subj@et a

party to ptEnSdrueny foe_btgamy forcontracting a subeequent murttagewhile the first

huabandpc wtfe is living. Shafher y, The $tqtc,$6.Ohro Rep:l:

1'Aq agr¢emiint L(r IiQO separate will not lay t1t6 foundation for a divoree for willfUi
absence, Wright's IEep. 636, 469, 2&1, 354, 475; 64:1. Sue W right 719. Whon the

husband sAnds.b,is wtfe away, under pretense that ho ismuwcll,and then leavos

the cotWtsy, and oo7ttinpes abeent more than three vears, thewife will, on her appli-

oation, bedivotocll, Wrrgby's Rey: 11$ 211. But if n, wifo refuse to suppoet a

drtrnlcen }1(1Slj%ud, ot longer'}o eohakitt with hiny in consequDnce of w.hieh he leaves

her, the absenqe is notwjllful on his part, ttlentitlw hor to a divoree for that cuuse.

Wrl (=,ht'slLCp, 2J6_.
W#ere a. man left bis Wife wikh a scanty supply, and wento1F formunths to labor

sbe returnetli feund tbathis wifo had gone to herfrienda rvithhl d ew, anon Lhe nanh
the little furnittveshe had, it washeld not sqIItqtent to detn•ee adivoroe, on aanount
of herwi11fu1 absenee,witbontpYoof thatho went forhor, desired herTeturu, oa in-

fbrmed Gei that he hadreturned. Wrlght's Rep: 455.
Wtllfal absence will not bo presumed a.giinst oircums4gnoes t?nding to ehow the

separatiuliby the prooure3nentoLthe party alleging lt., Wright's Ttep. 469.
If thehusband, ltatuing. left hi5wrfe twomonths, return,and make cllorts to live

witLher; whreh have failed,from anyetuuee,hecan notbo regaFded aswillCully P.b-
sen4from lier. Wright's Rep. 631).. . . ^

Where tliehqsband ieaves hrs4ife, intendingto return, bitt afterwnad dotorminos
to eontintie away,.hewill bc eorrsi23eied as willfully absent fk.omthe time lieresalvefl
nottoretu7n. Wriglit'sRep.224:

2A divorce will nutbo granted,if the applicant is living in adultery,. iYlattox v.

MizRox, 2 Ohio $op. 234. The nawe of the person with whom adaltery has been
committed inust be set, forth in thtl petition (Wright's Rep.98, 284,.636)y if known,
and if unlrnowny the eseuse mnsEba allegod ( Wilght's Rep. 3D2, 210), and the proof
must conform to the allegations. Wr'^ht's Rop. 210: The plaee should also be
ntated. Wright's Itep. 643. Record of a convictiou for polygamy is not proof of
adulter^. Wright's llep. 128.Snt it may be proved byeireuuistantialovrdence.

Wriglit's Rep. 148, 1,56,161, 212, 514.

aIf tfitocause of alleged complaint hAs been previously reeonoiledand forgiven, or
thA )iar(je§ afterward live togethey a[livorce will not he dccreed. WrigbVs Re$.
284, 963: ^Estxeme oFUdty is pbrsonat violence, and the qets should be stated in the
petrtion.^: Wughfn$ep. ,5ti3:. Words, morely, will notmake out the e.ase, Wngh¢'s
Rep.21'l.. . . .. ;. .

1 fia whGre a pregnant vpotnztn induces a atranger to believe her virtnpus, ete.,nnd
deeeicdhjm iuto ma^ryiuge. 4SFiiglit's Rep. 630:

5 Xn f4dott v. Scott, 6 Ohio Ite . 534, it was lield in 1834 that the act of tbo legisla-
turerthen in force (l7urwen 141^, innking habitual dnmkenness for three years causo
ofdivoree, Qid not apply toensea that oecurr•ed before its passage.



Q menf in the peniteut aly, an jj prov-ide.d, flao, that all applications
for d•ivoico under the nmt,h clauao o£ this seetio 5; shall be m&de dnrt ^

t f the advorgeparty tl,o e

with, onthe filing ofthe }let,t^oni 3e op ade to a

'y??thy defendivnt at his or hee.piaoe,of lesidmtce, unleas it eh^lbo•^ - p

pearto'-tltecourt, byh4tTidaâ it'or ptheiWisc,'-=tkutGsuc,le re'slklenoe 'ir% tz R>e°o

to the applicant and eould noC ^ic th)sstate!11
lz rankora^bls dili^enea be aeoert,ajned by

him or her; or if th`a del'enrlant sha11 r^sitl€ in uP3'other^rounty¢f
the a.pplieant may, at.his or hm^..eleetion,give uriti¢e bq serett^0 asn'

1 p"

mons' vna a co}y of the petition, at least six weekca b`efore the i eariFg of

^ from
i')`he pres ent oanstitiitton (nrt. IL, soo. `^'2) pxobi¢its tlre.gr.uqral assotnblP

gtagtingdlvore€s Under the formm^ const[tntion the general.assetnbly as$11n,ed the

powor to grant divorces; but tn Hind'ha^m v. MxLdes 17 137tio 12np. '1'15, it svashold tl[at

tiedwostieaare th6 subject of tudrotal, and not of legislative, acMm^• but t^n avo'sd ^t
eqn9tltg6iouconferrcd upon the legislatn,9 no iiawcr to grantthem,

nnes wlxioh woltld result front doolaiiugall those void whieh bad p rvieusly
oon8eqae

d he@n granted by the logislative, rendering xllegitienatc Ghe issne oP sccoud tn&[riNgas/

the couatprononnced thein valtd.

2 In Lattivr v. Lattiar, b Oltio Rep. 688, some rufe^ of prnetice in divoree oage5 uu^e[

the laavs,^ they theh exu ted, were laid down, from whrch it soeme that huder tbe
prosent stakute tho pctition slmuld sliow :'fha,t the petrtiouer, at the tinte of8ling the

at the oa^eof the comjfla[nt mrose or tA, pl^C°
petition, is ana6luot i;esident of, br tb a
in tbe Cautity where tho' petitiorris filed (cce.,8of this ^`h'ryptr)! thaE he ^gheleti^

- bocp a resident of the state n;t least on^ year nest beforo the Rhng f hiseanaioos a11d
1 l f the mmr[auge, aad the o

the penc epcy o s 1 ,; GtiaG^on in.sdme nd^s^a'gedsha,ll he giveu by.Pu1^L gd^
o -^s-peudin^,^fdr the 4nrrilr°4^`' SI't ^^^v0thc eountyin which the cas t

weeks, p.ridxn such acise a aummbn4 anditddin ETftlr^t3^t cSt^os,•dire^Cted to

ebe servedou the ,u verse p y nottde a^
case; baGif tho defendanc i9 not a.reerdent^af dueltt^.4u.,71t thet.rt

1 f aid ntition oor."fLmtn.1,'tho-xniks^tanGeritn^j^v'^

dtvor^c in any opu}ty has ti^tained a deoree oi
tkr,r state^ ^7^' vzrtne of v+liiah thG p0 rty ri'^a shal^ 4r^ve ohtaiuad sar.}
lecree, sI ^Cl :havc been zeleased from th bb^lgatton of'the mnrriage
Contract, w3ti1^ the sttme remains binding upnn 1Nc o^} er p^rly A , ,^ena«d aa,

etr avrn(3, ^Srp, t^lI. That in all casaes v;here a divore ahtuA !e,pp}rl ^ed (or, tlte com- teok n
plaipaut aha11 file i^is or hee petitiqn in t he ofC^eP of ehletk of t)tccAnrt ot it, lssr; .54 V.

pleas' of the propnr county whtoh petltaost9.te fttS ^ eaO9o 131.©ornmon snee.
of eompiaint;z aud if thr adverse, party rs a rr;^ttle^^ qfutir^6rch

T,,,,m^s^^^>'a no•

tire petrtienis fiYed, the dlerk of sa3d coart•sh811 resU^ 7fie"+?in^nttda^ao^d^^t^ uoo.

the shorid of the aunty, ^1^ich^LtogeEY eq ^ wlrel€g Ue€ ^' ^e %y?kg-^Al"'tho

theuuplnonmen already de e ea
gtit;. I1. That rn addition to $[o ead§es of divolce neerw „ ^,,,,,., here

alaYCd in this act, the sevoral couitc o^• eoviinou pleas ol this'8tate sha11 sr ;,
liave power to granta dicosoe in favor a£ x j lttY 1?ll^lno for the sxne,
tvheneve.r it ah;tkl be made to aj^pcar fhat tha 1 u,sfatheo AponrksOfsaup

'

tion (ace. 86f 4is dflapter), thq timc anf p uo
ages of tkeehildren, if any; a Lrief atatement of the trne cause of thenon[pl^m^! ae .
if adultexybe the eansey a statesnent of the timo and pla.ce of:tho offe ^sse^^9. A^ld 60
soa w,thwhont, if lrnuwn, and if tinhnnwn,-t^ut esouse for the olri
sta.ted. Tfalimony he sought for, the petitlon ahouid set on tx usnear axmPP he, tb4
kind and amount of thfl personalpr4pQrty, and desr.rrbe thc roal estato oP tlie ,lotend'-
aut. If .t}}e petitron i§81ed by the wlfq tt wight be we}1 for it to statb t5'Lat amount

ubnrlda.nil,ktnd of p}opetty shc brought tu thc hn ni thc marr,i artd {;ne;u desa[i}6
tion of her ]nnds not previonsly dYspased of. Sec sec 7 of tjii4 ta^ter.

Fnog7aery v. Loaujhery at ad.,
15 Ohio Rep, $04, was d bill [g chanCer,Aybted

h ke
against.idre hun4and And a t.hird person, by thev,,fenn herdiS'n namn, in wh ic s
rought,n addition to a divorcean3alimony.^so to hxve`tbe alirrioL,9mndeaehdrgeh 1[cr.hndbapd-and
upqn° ucttaut

]aud dleged in the Litt to ti&,ve bonn eonvey,¢t,l y
herself Eo snch third party, withoutconsrderation, to.pTevett^ her fronz e5,tfareingthat
demands nga[nst her hushand i: &gd it was dopbtcd-whctbqr rttsas, a

oa9e o£ .

charaeter which sonrts of equity will perndt a m_a[ri,e(L womA'g to pSnsenute in h^bere
name,.an;byome friqnd, where her rights are advo,se to tlcr Euetrand and
sudh proeGCdings aremeoessary foahe ends of;tust[ce. Rtit)the rase

went bfi' without

settliug t17c dmtbt. flow far soe. 28 of thc codewould atfeet suoh a ea.? mig6t be a

qnasri4n-flf iqterest. :.. . . . . . .
617rtder the aet of1824, which prdvided tbat wben tho rlefenant did not reside in

the county wherc the applieation was made, then " ptiblic notico shalb be given in one

00072



512 DIVO1tCr Afi"DaLLYIoRr. [cII1P.

said case, andsaid oeso mazy be heard and decided at any time after theex-
piration of six woclca from zhe service of noGice eit,her bq aorvice of snmmons
or after the first publication-in some hewapaper, ns provided in thigaec6ion.i

ans»-<,r, healcng (4.) S1tC..I^. 'Che party by such summons slrall bc required to
id 1i"e°' a^ppear'and answer stvidpetition, which answer shall he receivedwith-

outoatYl; and-if the party complained of shall not appear, or, appear-
i^tg; sh^ll adm3t al` deny the allega'Bions in saidpetdt,ion, the court^ shall
theieupon p,rooeed to hear and determine theSame,; and if, upon near-
ingany or alt of the ehal„es in said potition (to be conflned to the
causes ehuulerated in the first section of thie sset), it t,hall, }ay disinter-
est11 to"st'fnnuy, bc pxaved tothepatisfacfiou of said court, the conrt
may proeeed topronounce the marriago contract "dissolvA, and botla of
the pdrties'reTeased frfian the obligations of the same;2Provided; that
the diS;olution of such niarriage shall in no wise affect the legitimacy
of the ehilt3i•en thereof; aud theaourt shall=.nlake sunh ordr,r for tliq
disposition, eare, and anaintenance qf the chi=ldren.of such maxriage, if
an,ythere be, as shail be just and reasonable:$

edmasione of (5.) SEo. V. That upon the hearing of petitionsfor divoTce, the
1'art1e9. eoaiit may pernut proofs 9fthe adutissions ofthe parties to be roeeivctl

in evidencc, caYefull;y egeluding sucli a,a theyshal'1 find 1'eason to belicye
havc been obpained by connivance, fraud, eogicion, or other improper
means.

Im;aenG,or,na^•- :(g uo, VI. That in all cases whete aii application is ma.de.for
D6s"^ divorce, under, the provisions of this act, proof of cohabitatioea,and

royvtation oftLe marri5ge of the ] Artica4 sTiall be admitted, and.atthe
disGretk 4o of, tho court or jnry trying the cause, may be received as
sufi`icient evidehce of such marriage, any law, usage nr custom to the
centrary -nqtss'izhstandi3^g:

niveree ead an (7 ) Src. lIT. Tbrt where ailivoree shall be granted, by reason
n1 ny ^ e.or ot of fdie agg`res9itzr o$ theliusband, the wife shall bo restored to all her

lani}sy tepqnaeuts and lsexo$ttaln nBg; not preVzously disposed of', and to
bex=3naiden iaam.G if she so desixQS, andsha11 be allewedsueh ali»iony
oatof, her husbnnd's res,l and 'personal property, as the courtshall
thinlc^•69o`nalile,haVingf1"uc regard;to the jiiopertywhinh came to bim

at,the timcand the value of his a^es,l and nersontil estatebyinarriago ,, .
of said divor4e, which alirnony rpay be allowed tq her in real or d?ersonal
pr4perty, or:b4ta1, or 12y decreeing to her sueh sum of money, payable
eithoringrossor installraents, ax the court may deetu jixst and equita-

of the newspapers in the 9t,ate, for threamtonths,"-it ivaahefd that servioe ofsum-
innns wris not sulfioient, bnt that pnblio notice in thencwsptVperwas indispertsmble.
I1iirtsi'v.l7rvrter,6 RhioItcp.31&, - - ,

1 After a petition has been amended there should be new service or notice, and tho
appearance and waiver, by oounsel, will not, it seeius, be reoeived. SPrigJit's l;ep.
6q3. .. -

2 The pluintiff's yanor¢bohn.raoter may, in a divoreo caase, bo inquired into i that of
the defendant can not be. L„vidence of partleular facts not in issne, aa'einadmfeaible.
Wright'sRep.283,'6$2,.

g CNbere t.heevidenee €ailsi the cause msyi unrler c.ertain circumst.mmes,be contin-
ued ; andhbe court willrin a proper oasn, then giveleave to amend, and enjoun the
husband t46m int.erfe2ingwith the children or property in the possension of the wife,
puPaipg,ybesnit, Wriglit's 73ep, 128. After heariiig, the petition may bo dismissed
withoutpre,jud{ee. Wright's Step. 469.

4Thatis, the parties to thu suit in which the mairiage contrttct is sought to be dis-
solved. Bu.t reputation und oehabitati0n a.re; it seeuis, inadmiss;ble to prove a cel-
latoral nxnrrimgo, by ono of'the parties, to another person. Wrieht's 3Eep. 166. IImrp6
v. AlurfN,=5 OlaipItep. 539. Tk♦ ocase was for divorce on the grouud that the defand-
ant had'a forme,r wife9iding at'nis Yntdrmarriage with the petitioner, aaid the evideuce
of rcpntation and cohabitation, which was refused, was oftered to prove the former
marriage.
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blo; l andif the wife survivil.her husband; she shall also bo ontitled to
her right of dower in the real estate of her hu^^artd, not alkowed to ber

ae alimony, of whiell he wasSeizod ar'aqyttlne dpiing the oovert,nre and
to which she had not relinquished her llgbt <aF fJower; but if the di-
v-orne sball arise by reasou 9f the ag^,esekon oPthe wife^ she shall be
barred of all right of dower in the laniH of lehXeh !hgr husband shall
beseized at the.Gimc oi' the filin^ of ^th¢ petat{i,n.^u'd voioe, or wbieh
he ma.y thereafter acquire, whether ther.e be ir not, and the oourt
shall (itder to liei, restora3loa of 'Lh^ w^okd e• h2^rlahds, te,^en ell^ sr
hereditalneuis ndt previousiy dlspoaef^ aP, an^ zlsn suoh share of tlle
husbasid's real or}crsonal proportyr f^d^, &5'1A sueh couxt may ap-

^pear just and reasonable.
(8.) .^ra. VIII. That all applieations ^.o^ dr?orcek or i'rIc alimony, ^p>ou e t obao

ulderthe provisions of {ltis dat shill be tn`adjq rn,fhe ezau rty whore the n,ade,
5 fi tY kitt 'such ^gp^ica- "otl° l xe ," g,.tcomplainant bo^+,a fide resldns cct t e

tion, or in the ^conuty n^here 'thQ caahse`pf ppns^j¢i{^t .^A ^' ar toof p§1ace,
and the court shall hear an a. detexlnine,jj1 s^me ;^5^ 6t^er th^ m srr{a^^

r olso-t^td^ th ae stook plaee or the 6 - se alYozee o06u ^e ^^^
T^$whr,re : Provlde f,' the eti^tlQner 8

'^a 4
^onr, year neat befare t

ofsaidconrt.
(9:) Src X3. Tha;tt

dniiua.vaca.tion,'ppQS? sit
t alimdnyt^i lhgremt ^so g

1>etitsoaz rord^vonbe,o^.=.
1d 2 - ••'fi4 . . .

4^8 may file heX r`hf1^ t11eW`t0 SEo ,( :) . .
court of connnou pleae, Cot al^mony alone,3 or ina

As amended and
took effect Apcii
16,1857161 V.131.
Alimony during

^ p¢ndanoy of peti-
tion .
Ae amended and

the took <f£ect Apiil
16,1857; 54 1.131.

d}v(}xCe Petition for nR-
mony alone;

t/ss to alimony,see t9rigbtia7.te}s. 5141, 632, 66, 491, 719, 464. Thosnprome court
dom^eed a dissolntroA ot' the ti2ndd of miuDrimbny And sgrass sum totlto wife, tlnd

aiso, othev sums etuiv three ritnra7ia, durrng thejoint liv,e?ot 1te p^rirtic
dsrn re.a4s^Ling a

kucLdeclce is valid} +tnd if i4 Neoe erroneo;ils, could notb0. q
sgle upen cxAauCimiunder it. 6ueh deeree, piay be enfoiroud by an ececutiup fnr oneh
inatallinent aa itbeeomc9 dne, or tnr mil ins£allments duerwhen the esee+rtion issues.

P7attv. f^eatt, 4 Oh,tiRep.37. W right's Rep,66.

A dcoroe for selrmuny to h
e gaid-m rnat<41lmehts does not operate as a. iren upon 4he

roal Astale of thz T18fendant, nndosa ma.do a charge ther4an by the doerAe itaelf. Otae.

v.Hienqm^"brd et al:, 10 Ohip Rep. 26^0. And in jTamlan v.-Reaans, 7 Ohio Rep. (partl),

161, a deoree for afimnnp rendeaad ou the heai^ing af n poi,ition,for diruree whreh ffiade
no clxivr to o,ny opepifio tractof tan4„nor asked for p.ti,worfy to be decreed,byR'ay
of annuity, upontbe real estate oQ the husband in Ileneral terms, was poytponed to
judgments rondero$ during the pandenoy of the petitlon, and before'the ^ deorbe for

aliaiouy was ioaYle'iu cha,ige ifpdti the Usdj thn coart holding that in such cASe the

pendenoy of' thcpotiti9i3 did not, before the aBmony was fastened„ by deeres, up4R
spe0i8e property, wake it operate, ns a lieu; and that the question of prrorrfies tv'ss
left uadcr thegonoriL} law regglatrno dcertksand judgmants, rn Of0.tYOSpeeV'.

i.u SamepZa v. ZdDka'udm,'r, 16 ©hio Rep-4kfli it ivwa he7dfpat an inJ{inotid7l oenld npt

be iseued by the oonrt of comtien pteae to r,esttrain an oXpbtteon bf thm§upr^ms
u,omlrt

on tho cireuitupon a deereo for ahmoqy. The remedy'ras by applio;it}on to't^e su-
pr_=rne emst, onthc return of eseontion_ .,--

2'I'his power of the oourt is invoked b9 rnotiou, and upun affldavt.ts nf ^"lio nY'arr}age,
thc Sepaiation, 47ie ground of the application, showiug >Yot onlOl3e er<ndrLAOn Wtitte
wife and the cliildf^en in her.oostodq but a]sq the dciUndBn.t 4 C1T,CStlpstariCe6 and.eon-
dition in life. Wright(s Rep.104, 245, 363, And tho^e?lwvance mny lle 1fl.rgQ,enbugL
to enable her to carryon the BAit, as wellp.s to subsiaCqpon, dusing Lt3pen(leney.

54righp s Rcp. 126..,Ina popor eqse,the court will afso ¢rantto the wife Ae custody.'o€ {ho ebildren
and the pa^-^aiun and use of t>ie householrl furptture duzine the penrlena^ ofth,e pe-

Cition; anss
d also_-;enjoin thedeferidaPt Pr&m disthlbin^ her iu the. possession of

either. Wright'altep.808. ^

s Thc petition sflaild state; as near as may be, the kin[1 and amormt of the defmid-
asiVs personal property, and describr his renl estate. LaiPicrv. Lattxar, 54hio

Rep.589.

00074
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flht?ll have be,ett filed.^y,tlt,e husba,nd, she niay file her qra9R petilion for ali-

motiy; with or v3itlrolit tk^ praycr for the dissolution of thc marriage, ann-
tract, which;peti!',ion or cioos potition £or alimony may 1>e for tho following
oau6S, to-wit:' P"it4t, adultary, secoud, gross negleet of dhty; thirdjaban-
doumant of thg`wifo tvztliont good cause; fourth, where there is a aepaia-
tiori, au. ebnsecl11eiice of' ill treatment on theport of thohusband, whether
tiie lvsfe b®-9ui^idtaaned by the husband or not; fifth, habittial drunkenness;
anii^ s^th, ef>nft^tementiir the p@nitentiary of bhio, or iathe poniteatiary

or @ta,te` pi^isoti of ^ aSynf the llxiited States, or either of the territories
theteofv or thei- Distriot-of' Colunibia; for any axinie or offense of thesamd
oh$raete qr,grade as is or may be by the laws of this state, punisheardith
impiu^onm@nt in the penitentiary, in which case the apy7lioation shall bo

mttde wrhile`tlid husband is so confined.

Yro^ aroge (11) ^uB o. XL The proccedinga on said petition for alimony alone
°herao°. shail iff ajl,respc ts be oonductedas in applications for drvorce,under

the provisioqsof this act, and the said coui•t sbaIl, upon satis#`actory
1- h der forue ox :proof'4f aity or all of the ebargesin saad p¢tition, ma e s

thedisposition, eare, and maintenance of thechildren of such mari-iage,
if any thexebe, as pha•1l l.ic just and reasona;ble, and reatore to the wife
all her Iahd's;;tenement5, and hereditamentsnot previously disposed of,
aud shall give judgment in her favor for'siieh aliunonyont of her hus-
bnnd's realand person; l property.as may be just and'oquitable, to b®
allowed to 12er in xeal ttr personal property, or both, or in meineyo pay-
able cither irigross or in installmeints; and the court shall also, by their

'd,'ud eilt vest in her the right and power to acqu'ire, hold,mati-1usa 7 g
agcatid dispose of property, money, and ehpses in acision,and bobring
alid maintaip^rifs in lier, own behalf, froef'rom thecontr`ol oi;inter=
ference o.f hcs said huoband; or the same,may be vested in trustees for
h`a e` 6d tiehefit7 ae s

aoslden.. {12.) qrso:]^II: Tltat wl.len the wife shadl file lier petitionundex
the prbvrl+ians of this at%t, praying. for a divorce frorn her husband, or
fni aliiizouy'a,lo^te; tUe redidence of her busl and shall not be so con-
strr^e&ds to birrelude her from ',the provssions of this 'ftct.

CnanRe of rem,e. A'"ehange of venuo;sht:ll be allowed by any court
in i hich auy,'p^tition for divorce or alimou^ may bc ^led for thq hoax-
ing and detier9nination of tho aame, upon the p6tstron2i• making, appli-
en,-tioB tYtlsre°for; aatl ma{kingan a^i lavit tliatiin his or her behalfa fair
an I impartial hcaring and det©rmination oan uot be had before the
court in wliie^ Lhe petition is filod5 and in case of such ehmge of venuc;
the cause sli!all be remciVed to any county of the same judicial district
foxhearing and determinatiop.

n on (74.) ^Ea., gIV: 'phat any married zvoni.an may file her petitionin
nea+nst hwavaud, the court of common pleas setting forwh that her husband, frani habit-

nal intemperance or any other cause, is about to wa9te and scpuander
d h s in aetioii toc osed't t ,ithe property; legal or cquitable, money, cre i s a
t th ^of )ria r -ex ic , pvwhich she is entitled in her own right; oi any p a r ,

ceeding fraudulently to convert the same, or any yiai^t thereof; to his
t the ^ur oae of placing the same beyond her reach, aitdoKVn use, - or 1 p ^

deprivingher of t,kie benefit thereof, and the court,upon thc hearingof
the ease, may enjoin the husband from disposing of or otherwise intTr-
iering with suoh property, moneys, credits,and choses in aatiou, and
may"appoint a receiver to inanageand control the same for thebenefiE
of the wife,nind may also innke suoh otlrer order in the premises as they
maydeem just and properi and npon the filing of sueh petition; a pro
visional injunction may be allo^*ed as in other casos,and such petit-ion'
shall be filed' in the coitnty wk ere said petitioner resides, and the hue-
band of saidpetitioner shall be made a party defendant to said petition,
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in tho 8amc maliner as is provided for`w6y tho seeond aectivn of thisact
in the case of a pCtition fo1•divOrce.t^°'

(15.) SEr. XV.In all appli attong fordivoroe pf+fior alimany alone, ^nd A. r a,,en
,en

oet
aea and

Aprsl
1 1854; ^4r,131,in ctiaos where thepatttian ts8led under the f©urte„1'n7;li_sectiou of tlmact too

to which this is anne ndatory
., when the w+itnesses sbalTmestde in the county Te^t:^„eey andfle oeitiane.

where the application is made, or thepetition filed, h^?qy shall, unless rn casep
of inability, be examined in opon oourt, but if ^hey shall reslde out of tho
eountyc, or be unable to attend court, their deposition may betaken as in
otlrer aecs; bnt when theadverse party shall not reside withig-the county
in wlueh t.he petitdou is pendiu;, or in an ad7onaing Couuty, orshallhave no
attoiiney of reeo rd ?'esidYnk in sueh oouaty, or' iri an ^dfoiruug cou o ty, c+otice
of the time and place of taking depositiens sh1l be;glvcn bp p4blicatton in
smne newspapet` of goneral r,iroulatrop, in the oouYltyiwbere fJle Case is porld-
i,ig, fos thre© conseeuciveweeks prioi'thereto, and' a eepy nf"such notice
shall, ator befero the first publieation thereof, he depa6ited zn `Elie gost offie0,
and direoted to tlle defcndanx, at his orheT pha,ee oP residence, when su©h
residenr,e islenown to the petitioner, ogcan with reasonable iligcree; be

ascertained by him or her. -.' . t. Appeal,
(16.) Sna. XVI. ThatSn ease ai^` petition Fqr divaree, ox peti(,ion

for alimony a.lone, no appe^,l- shall'beallowed ^ftom anxy^ j? slgment` oi
order of the eaurt of commpn p`leas ta the d1aGr^^t t o 1r^'^ ^" g^ ^ f^o^ Ae amended ana

i , -(I7.) Soc X^'I7:a In all.c-r,5es nndei thisne6 ivlettlti9n ol: ¢H'ent April
'th 630$t 6n'thS'findl 1kPaj,11Y^ 0'^ the Cff^Se:' to76,185Ti 5# v.131.

'nss e p ,, ..mou'pleas shall d1su
on its merits in'cA,desan whiuh the c0ukf`slia7t ^,ive }`:udPl°e'r'%t^-{?7•"^av6r'of th^.-Bame.
wSfe for alimony'alone, witha.ut ^rantiirTa ^ dxvereei in e^ses a i^er`s^sti6n

t;MS rendercd 4r" bot}y I-h raenad ,ere ] gfourteen of sdid uet and ln-rniea we
?nay appeal fr`^}Fri anY ^^a^fith ;^aa tYse ..ay, etcores and alimpt

or order, to the diwtrtet qoui't-aarn other cases: Proutded,^ hcti in oados
under sections ono a$tf iti6ooE this zi,ot fi.ui1 fonrte2tFof'tlic adt-t,o whieh'^i's
is nmendatory, and in a11oCher oasos under tirisact w1Yen't^o-wife @hall
appeat, she shallnot bc,requi;ed to give bond ; provtded, a1sdS that in cases
where judgmentih rendered for both divorce amd alimany, the appeal, shall
applyonly to so much of thejudgme.nt as relataeto the alimony.

(18.) Sr:o. XVIII. That the actentibled• "an aet conoerning <l.i- aepealiug elauee.
vorce and aliinilnypassed Mat•eli 6, A. D. 1840," and an aet ontltl8d swan, 291.
" an act to amen dan act eoncerning divorce and dlinwny," passed .Maroh ss T. stat.41.
29, 1841, and an act entitled "an aaf to ;tmend the ac6 Go„nc.erning di- 41 r. stat. et.
vorceand alimony," pa9sed 14Carch 8, A. D. 1840, whicil was pta;zsed 44r.stat.na.
March13, A. D. 1843, andan act eutitleti "an act 'to ainend the act 49 r.scat: 102.
eon¢erning diroroe andrRlimony,"passed March 6, 1840, which was saving;ete.
passetl Marcli 2, A. D. 1846, and also an a,et entitled "an act autho.riz-

r Seethat partof note-2 unYlar scotion (3)taken from y'aughery v ^'dmg}ery •et qt.i ^5

Ohio Rop 404.-. . . . .^ ' '
2The niigiral gaotion 17 read as follows: "'1'hat in cases aiisingun&e^"th`e slev"

entli section of this uot, eithet• party may apy^aal from any ffnal
judgr9ont or oFderof^

tho,Fourt of oocgmon plca8, to the district nqurt, as in other aases i'6'nE whon a^ek'ap=
peal is taken by thopet.itioner, sbe shall not be reqniradito givc ho's$

Aith this origiual seetiort iti the aet, it was betd that it drd `not seenY to permit^}an
appe,hl ^n easesofpetitron fordrvorce andalimony,orforaWnonqul&ne, khat hho

1 „
orrgmnl seetion lYivas Sntcpde, I to permit appeals in c aseg strilr f

t..Thp1^"' v. ^FSppamr4 Q-0hto St Jte b4.
ug"'^er t e^aur-

teenYeit instezid of the. clsuereth section of the ac
futhis same caseit was Curtlierheld, thatthe• dishriet court ha9ryto'p r,sdrettou to,re-
view; on potitinniu error, the prooeedingsot'the court ef, com{nqn IQas, an oaseg o£.
divoye8 anda&n?uny i thab the ¢acrBe of the court of Coucmon pTeaqt^rn su.eR a c{tseJ-
is not, by the lawsof this state, subjeet to judiui'tI roYisi',on r - -

It bad boon previou3Iy held, in
Ilaecosn v. Slaacom, 7 Ohio )1qp.i pti `4di 1^5, that a

bill'of'reviewaeou3d nnt7ieto adeakce gra,lting ayltuorco ai]dal3nTOny. At that time

u4'§+ght oP appeal-ebuld existid sueh easasiffoihhe
s̀ugramo oRurthp'd tho sole "juris-

diotiou qf the subject matten Ig Tin?eg7^g'v. 'J`nt PZ•i 15 Ohio Rcp.404; it was

hotd, that a oase for'divorce, o1`-for divoree"antt ;ulirYion,^, eould not bc appas,le,d from

We ooiirt of eomnion picas to tho snpreme eourt. Butinsnoh easo, a third person
was made defendant, sueh defendant migltt a.ppbal so muchof the case as affcoted his

iIIteLeOt.

^^^ tl ^
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iug tho granting'of`-,aliroony;" paasai3 March 24, 1551, be and'the salne
are heroby repealed: 1'rovcded; that all cases o€divorce, oraliwony
now egistigig,uttder tbe provisions of the acts aforesaid; a.re liereby ea-
pressly rest:rved andprotgcted; but in al-1 caseanow pending or here-
after commenced under said acts, the proceedings shall be coriducted
according'to thc provisions of this act'

CHAPTER 38.

vOWElt.

SECTION. . 6EC1mN .-
1. Of wbat enatos'widaivto be endowod.y-Tiny il. Q3hBn Lanrly eifuate in eHVerx1 cnunt{ea,

rom6jn in maneion houee ana year, un- whore and how to P[ocGOd,an¢ how
leas,ato.-Provtao. ..^ -....dn.verasvignefl.

2. What Jatnture barsdoweT. When widow 72. On decree of dawor,"sAeriH to assign, aud
may y(eot to taka dower, inetead ofjomA lrow -EAtucn of asslg4meut;Lnd reoord
Lra. and etTect thereot; and writof aeizntp

3. Witb'e inlieritanee eau not be iuffectd by}tet thereon.
of hvNband 13. 9filior heir Ina.y b,aVe action, if dower ip cob•

4. EHVct-of> Qefactivo conveyance, in lien of 11•slrely assitfr d.
dpaver. 14113bendowerlobe9ssagnud,a5oft'cntaand

u". If evicturlfxnmseinture, to be endowed. prefitr. . . .
fi. Awlfe d}vell}ne,t,with.Ler adutterar,plrrcd 15. Wasteforfeitsrloepor. . . .

of tloibei, ntilefis, qt. 16. Ali priar laNs repealed
7. rlnsba"r'reEgMng: up Tands by caviu or de- 17. S7f8nff n4ey adiRinixter th'e oatlito t71o coum-

iault,tllo iyilumayaecover dowar. missronors {vbo ws,gn do{vex.
8. Whenlauasaremlmc,umbered,thoheirroay 18. Widowentitledt6onethiedol'rentednring

aeslgtlsdbtvPr,hndhow. 'pendbney otpetition;
9. Petrtron rn cAancoqyfor dowor; partles 19. -tPxclreAivo nt' cyrtain.Impro4ements.

th¢r9tQi stntomentrand 5leereo. 29t lyhen <jefendunt9 to pay costs.
19:Ir5ciimUTkded40`aytPwetibtvnbycrc"sebill.

Anfkot relatingrto.<lowor,^ .^ ^ . ^

2u.^19Ran0.31 RS,nZeA'nnl.Tu.in.1.x82A.T1A2k7. 29voi.5tat.240.1

As alnended and (1.) Siiisedrr t. TLatthewidow2ofanypersondying9hallbecndowed3of

i Thw sections ns a.mendedby aet of eYpri175, 7.857,have been inserted in -their
properphmcAs in thisCho,pter. jlhat aa>endatory acteont&ined, also, the folloiving
ploviorons as to eases then pending:

'i`hnt original sectionsthreA, nipe, ten, fifteen and seventeen, of ea.id aet; be and the
same ti.ro hareby repealed. This xot shall:take effect on the passaguaercof, andshall
apply as welltq casesuov3 pending,and to eases}vhei•e anoriginal og orosa,pntition
for alimony has been (leretoforc 1•ilod, and rulo&against thepetitioUer and the case
removed ingood faith,by apperyl or by filing a trauseiipt in the district court to offeet
au appeal, and renia.ins nndecided, na to eases hereafter to lie commenced.

NoTR-=Artrcles ofsepax{^tlen by'husbandantl tvi#e, througlr the medium of a trns-
toe, for the soparatespp ortandmaintena.nee of thc wife, fNnd where 3hg separation
takes plane, are not 9oia,s agalnat public poliqy. Be66Co v. Wilson, 14 Ohio Rep.2fi7.

2 A woma,n, having a husband living at the time of her-second marriage, is not
ontitlbd todowerin the real ostn.teof her second hn8band ; the seeohd #uariiage be-
ing absolutely void, notwithstanding the provisions of tho Ilrst section of-tlienct i•e-
latingto divoroe, and the seventhnectiou of the _ orimes act relating to bigamy.
Sataith-v. Smith, 6 Ohio 8t. Rep. 32.

8 2he right to be.e¢doeed is not a.ssignablo. It may be relinquished tohiw wbo
ha.sthe-neateatate of-inheritancn in the land ont of which itis to be carved, butcan
not be trohs£crreil to athird person. When the domor is assignod, then the ywidow
may aelFand eanveyat, bnt notbefore. Per Hitchcock, S.,Midler's acLm'r v.-F9oorl-
vtata el a(,.,14 Olno tLGp: 518. -' `

Where a.,judgmont debtorand his wife convey lamil, subjeet to the judgmout, tho
grantee oan not set up the dower, as an iudependent estate, against apurehaser undor
the judgment, when the latter files a petition against him and the heirs and widow of



3g.] Dorvr:R. 517

one full and ec{aal third part of all the lands, tenements andread eetate 1 of teol, eneet ntarel.
wliiclr her husbandwasscized as anestate of inhc^rFta.nce at auy.bimoduring s7^t1848; 55 v
the co^^ertuie, r and all lands, tenetuentsand rea,t estate af,zv,hrch lier hus-

the judgment debtor, to quiet the titie. In suoh oase, thedorver estate is in actiom

onPv, and was not intendefi to pass, nor did the deed of the judgment debtor
and his wifc pass the right of dower, asa separate subat,a¢itive estate, if no lands
were conveyed by tbedeed ; for, the law will not)ier4uitthua9ienatton of such possiblo
contingCLt intecests. A decree was, therefore,taken, to quiet thet.itlp, against all
tho defendants, oxcept ttaecvidow. Douqlase v. DfeCoy et alq6 Ohio Rep. 522.

i Sharos in railroad companies a:i'e pereonal and nQt xeal Qstat'c, mnd are not subjeot
to doiver: .Tahvie v. Johm.a et al., 1 Ohio ,`,`t, Rop. 350,

2 The right of deNer mustelways wttaeb,Aubjact to all the equiGiosEhzt may exist
against the titloof the bnsband at the timo it attaches. The right arise8 upon the
title of tho husband alone, and oan not bq higher or moreaxtensive thapthat title.
If the legal titlo be in the husbavd, and theequitalile titlolA-anotheF&t the time of
tho, marriage, no right of dower attaehes as againat suuhequitable- title. j.`hore-
fore, wbere, befoiv marriagewitk tho olaimantof dowerCl}a hqsband,tYAroonsidcra-
tions, partly good and partly vnluable, had agreed to eoavoy eertain_lands to hie,
son,who paid the valuablo codsideratiop and`took pos4ossisn;;and'att4 the marrjago
the oonveyance'tvas actually mado, no rightof dower atU,a6Ked as agailist tbe ei(uity
of the son. The convcyanoe,,when made, relitted to th.e tillo ns 3t af.yod when {^he

contraotfor the eonveyanee 3ms made. "F'ireetope v. Fi-rcatom@, 2 olr#k, g7t;7top-415,
LaridswereTurehasetl by part.nkrs, and paid:f6rout af tlie par^,ftersLipd'pnds, and

wereus2;d exelvusivety for Garry%nl,*. ori the bus'rnr:ss of thepgrtnoxshrpi+?n'dexarticYcs
stipultpting for the sala of the whUlo partnership properky^, fna' the.pagpvent efdebta.
Oneo£ the partners died, greafity:indebtod to.the partaers}iils, which was insolvent.
Ittivasheld that hiri Niduw wasStQGehtitled todower. (a'eeue v. TlceeWre.ivimyPaxt-

oiere of ('zeune et al., lOhio Relr..536. -^ '-.
Sv, whgre.partnersffianifpat au intention l0 lrold lands_as pa[tner,ship atnek, and

buy andsell it as speh, dvnieroan no$ be olaimad therefiny to thepPejudioe Uf'part-
nerehip r,retlitors. A4urmeen• T. Ahmipeon et al„ 8Ohio Rep. 328.

If the hasband be intrusted wiCIl the propert.y of anotheri.soll it, ands'est the av&ils
in realestato, iRhieo3vn name, his wido}rwill not bo entitled to Meqer tbetein;as
tlio hueba:nd hwe1, rcadly, nn inteiest in the, land, pv.rzte7i et al v.. Tlroeory et al., 8Ohio

)Lep.412,
Wildrumultivated lands are, and, itiS said, always havobeent subjeot to dower in

Ohia, dllev, v. McCoy et al., 8 Ohio Rep. 418.
A widow is not entitled to dower in grounda set apart by lier husband for publlo

ases 1 sncb as lands bot,veon `two streets, givon by her husband for a market house.
(nqV>umn etal 1 1Rty of Gt,ri>wmti, 3 Obro Nsp. 24.

The wiTe,it is said, by 7oiuingin a mortgasge, bara herself of dower in express
terms, so fgr.as tha mortgageo and his asxigns, and a}lpersons olaiming under them,
areQnoerned. SE. L'ltcum v. M4rrLs, 9 Ohio Rep. 75.

If tbo wife joins in a mortgage, and the prciuises are 8oi,d by tho administrator of
the hxtsband (ar, itissaid;by decrco uitdert,he mortgrege)>fhe right of doweris ex.
tinguished,and passes tothe pmehoser, although tho debt, sccnred bythe mortgago,
is extingurshed by thesale. I b.

Where.the eolicr of a traot of land, having a lien for tho pnrchasemoney, obtains
z,ludgnvnt therefrir,atlaw, against the administiator o7the6uyer, upon tahic6 tho
land is 3old to a third person,fora snm suII'icient topaythewhole xtmountof:the
purehaso money, the lien does not pass to sueh third person, so as to enable (iim to
set it. up against the dower estate of the widow of the Ileeeased buyer5 but such lieu
rs extinguished by the eale, and the ividow is entitled to dower. If tlro eWtate of
suchdeceaeed buyer had proved insolvent, the sellertrf the land might, it rs said)
bave enforced his lieu against thewidow's right of dower, and tbat iaiYuch oase,tbe
rvidow sbould lieaiade party. hI"edrthei-v, 1'or2er et a1., lOhio Itep. 99.

Where landis mortgaged by lilY9band and Wife fo seeirre the paymcnt of ry debt,
and the same land is snbsequently saldunder a judgmenfagainst tho hnsband; at the
suit of µstrangar to tho mortgage, the wife is not divested of her dower, as ago.inst
tiw purohasarat suqb sale, thongh the eouitmay have ordered the putchase money,
in part, to be applied to the payment ofth4 mortgagedebt. 26yfor v, Fvtokr, 18
Okio }Lep. 567. ' -.. :

If A., bis wife not joining, oxecute a mortgagc of lands tn B., withpor9erin tho
mortgage to C, to sell the property to pav the mortgago debt, if defir,ult ^ie made,
and A. and wife afterward, and befm•e the exceution of such power, ninkb a deed of
sunh pemises to D., with proper relcase of dotver, the purehaser at a jtidiaiafl salo of
said yrewises,ander proaeadmgs subsequently instrtuted'by partieaHolding under
the original mortgago and the power thereiu containod, against A. alld D., takes all
the title of A. and D., and holds the property dist;harged of rlo6cer. Carter v. YYalTm»,

2 Ohio St. Rep. 339.
A martgagor iu possession, being seized of the legal title tothe mortgaged prem-

ises until condition broken, and even then, as against all persons, except tho mori.
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CIHAPTER 6.

DIVORCP. ANI) ALLMONY.

fqE': Lni tatc ns d . maybegrnuted
fi9f!. Residtnec of plaintiff; n here Petttimr to

be filed-
8 b fEd h1. Ressdenae of wife uat toe -acecey

^2. Service whent defendam rosidcnt of tlte
::. state.
93 Notice when dafuadana's msidencc ou-

hnaw
Whcne ase nrayhehcard.

hcaring, and judgmcntApswer5 ,.
"dc(;, Div cc nor m allect legitimany of chil-

`11i1'PION

5698 E idcncc of marrlage
5699 R ghts of wife when dnorce granted for

aggresslon.of.husband.
5700. ltights uf the.vife when divorcegr:ntted

upan Lcr own aggression.
5901. APplication for alintony yendiyg the suit,
57U2. Causes for whicb alimoay allomell.
570- Prnceedings on petitioo For alimony alone.
004 Change of venue.
5705. Injunctton agatn.at hnsband from dispos-

ing oF property, ctc.
5706. Appeaf:

7. Compeiency u d effect of testitnony and
diifhtlam.asons.u te.parcs.

SEC. 5689- Courts of coinmoh pleas may grant divorces for the rnr;.hatc,n,e-S
dsvorcu may bc

eC" alis s :fiiwng . grauped. .

1: 't'hat either paity had a husband or wife living at the rime of
mafxiage from whichthe divorce is sought.
2.- Willful absence of either pasty fiom the otller for three ycars.
3. Adfiltery.
4.impotency.
5. N;xtreme cruclty:
-6. P'rauEl`ulentcontrart: _
7. Any gcoss neglect of duty.
8.;- Habitual drtmkenhess for three years.

di ia'" er sen-ary ul^tentrty in,a penhcimprisonlnent of either p13:
ef;=theretoi but the ]ietition for divorce rnfider this clause shall be

.eddunitg tlle imp};isoltltient of the adverse pasty.
10. "1'he proeurement of a divorce withont this state, by a. husband

virtue of which the party wlio-lirocm^cd it is released fronlbifw ye,
'oblir^ations of the martiage; while the same reznain bindirig upon s"^o•nos,ort.z,

•eotheaptuty. [5r v. 377, ^§ i,z.]
.fsEc. 5690. '1'he plaintiff,except in an action for xlitnony alone, uesidenecof
€ElI havebeen a.residcnt of the state at least one ycar before filing Yl'ffi^ilerepr otunr

lihll b bul ipetltion; all at tions for divorce, or for amony, saerugltn m a
county wtrere the plaintiff has a bona fidc residence at the time of

iii ihih tlfctiroselie pettol, orn te coulty wereie cause o aon a;
e court shall he.u' and detcemiile the same, whether the marriage

place, or t:his cause of dlvorce occurred,withulor without the
e. [70 V. 258, § ,°,.]

SEc 5691 When a+vife files her petition for a divorce, or for Residenocof.,ife..
itiiony, the resitlence of her imsband shall not be so construed as to noti„ t:naftett`dby xLatof Ims-

c h fhiiof thiht [5 v77 2 la] handlitdeerrom te provsns os caper.1 - 3,. .
3& 0. 514. .

t tion f ' d Lo Id cli t ain the fll w b allog e689 A P. .__
hatthe plaintiff, a t nhe tnne of che get tto an t I rcaidrnt of the c0un[y

hecc it is filed
;2.:Thathc or she had a bonm jde residence in thc atatn at least onc year hefore this applica-

'Lhe timc and place of marrlage and the namcs znd ages uf tbe childt Pn, if any.
A specifiq brief statenicnr of nhe cause of pra y ing for divoma

be s u-^ht foq the petitwnshould eet out, as n ar as ma} bq thc kind xndIfahmony
9uut of the persunal propety, and dcscribe the reul estarc of rha defendzut. LallLer

J ,̀
lSileer, 5 O. 53fi. Jt 2m MM a ors Vrtll bdl thlit i liing fn adulteryA divorce wt uote grante w.orce appcans.. ..,

decrerof divorce, although obtained byfraud aud fvlse testimony, cau notbe se.taeide in
. rnsIl, 9 0. S. 634.ose couuucnced at z subseyucnt term- emir/x v Pt uri f th p pon or a[

f1`-hc d[stnct eourt has no jurjsdiction to review o erAn'the proc dings of the c urt of com- -

„ P. pleas in casas of divorcc and alimony. Ta^pan v. 7a,,¢:a, 6 O. S. 64. °.



Tit 1, Div. 7, CTc_ 6. DIVORCE AND ALIMONY. ^.^ 5692-5-699.

Servicc .vhcn dr
lendaus resident
or as. tate_

Notice witen de-
fendaut's resi-
denu unkuown.

S. dr..r,u.

W heu exuse may
he heard. -

S.AO.atl.

At ewer, hearing,
and )udgmenc.

rn^nr^ennt m
aflect ttiki lacy
of chitdtenE

s. & C. 612.

Scc. 5692. ZLJhen the defendant is a resident of this state, ttte
clerk shall issue a summons, directed to the sheriff of the county in
which he or she resides, or is found, which, together. vrit}i-a copyof the
petition, shall be served on the dctendanta.tleast sis xyeeks befbre the
lrearing of the cause. 15q v. 131, ^ 3; 70 V. a58, y 8.]

S>ic. 5693. When tlte defendant is tiol a res-ident of this state, or
his, residence is unknown, notice of the peitdency of the actjon must,
begtven by pubHc.a.tlon, as tn otne; cases; ann• unless IL be macle to
appe ar to thc court, by affidavit or o theiwise, th at his residence isunknown
to theplaintitl; aild conldnot,lvith reasonable diligence, be as-ccrtained,
a suinifions,-a-nd a copy of.the petition, shall forthwiih, onthe filing of
thepetition, be deposited in the postoffice, direc6edto the defendant at-
his place of Iesldencc. [54 v. 731,^ 3.]

Sr.c. 5694 1'lie cause inay be heard and decidcd at any ti7aie after
the expira.tionof six7veclcs from the service of summons, or the first
publication of notice. [$4 v. 13r, § 3.]

Snc. 5695. if the defendsnt fail to appear, tfr, having at>peared,
adniit or dcny ir his answer the allegations in the petition,^thecourt

contract dissolved, and both of the parties released fiamthe obligations

shall t}tereupon proceed tohi:arand detenninethe cause; and if, upon
the hearing, a,nyof the causes for divorce chaaged in the petition lie_
proveatto the satisfaction of the court, it may pronounce the marriage

theteof. 15r ,v- 377, ^ 4^] . ^. ^.t .
Sce 5696 T he gra-nting of thedivorce, and the dissolution of the

mariiage, shall in no wise affect the legitima.cy of the children of the
parties tltereto; and the court shall lnakesuch or-der forthe disposition,
carc;aud niaintenance of the children, if 'therc are any, as is just and
reasonable:- [Sr y. 377, ^ 4.]-

compeeenyand SEc,56fl7.Pleadingsundertbischapterncednotbeverifed;anct
eaettort t y a divorce; or ajudgme,nt for alimony, shall not bc grantcd upon ifie tes,
and adn .wns
er the p nes. tiinouy or ir3ruission of a pa.rty uuSUpported by uther testunony, noe

shall any a+fmtsston be recetvednr evidence which thecouit hxs reasorv,
S. $c' hr`2' to bclteve-has beenobtained by fraud, connivanee, boercion, orother

impropet sne,nts. [§ r, v 377 0 4, 5^ ^ 'r
-r.ide,^eenf Sr.e. 569v. -Pirio,f of cohalai[-attoij, and reputation of thr tnarriage

arr'ag` - C th ^r1 e 1 2ll be rnn eterit testiinony tn piove such marriiiF c antico crts st , p,. _p. ,
rnay be, wiihiu the discfetion of the court, sufficient evidence thereof;

I5r -- 3:77> 6.1
r.;tpesnr, idnw SEC 5699. Whan a dicorce is gr.utted byieason ot the aggnesslocti

by force of ilre jndgiirent of divorec beof the hus-Liand the wife chall ,,
g anted fcr

,

sgre"nn,f restmcdtcaall her lands, tenements, and ]teredilaments, qol previously-'
i'°sband. disposecl of, and, if she so desice, the court shallrestoretoher any n tm--;

zhe had befotesuch rnarriage; She shall be allowcd sucir ahriiony oti
of her husband-sreal and personal property :r:, the court deems reasont
able, hazing dae iega.rd to"thepropertywhiclrcame tohintbymlu-rtaye,=f

g 5699 whcn a d .Is vr ttedvutbc p t,tion of n woman, mthe gromtd that thc defand-

,cou t th_. s 1,,c L el c st dy L@hc. h d tx d, o,pep- applcaten
ord ,s in pect tl retc nmy b modSfied, whineserthe harncter and ¢cumsuar,Fes aE t

nnd urolof the ^ I Id t, -.oC the mar r^ to nf tI c h _ u- dire mi s
i=

-}VI en the cow,e 1.o tnrnn t' pte ts-ut rcnder ng a denien=to d. occ,dca csuh ^ eusttdy, car4^-
hsi

f5.^avtfm<tdve,o a} nmberefnstal6nenrs:duewhm?t1 ecutwn.-1 sntay. e-NC ^^
tn $ I ia±G v F tt,9 0. 37. - ^

if 11'fitieH,ushtdhyi,hr ra smc tl Itco t1 .
y^fi'¢e IimanY d gd I t t II ts th d .t 1. f d C t{ t 11 rant 15

h Iud L

- etl as t t I hc b s t p cs and whe the, d f nd. t t 1 p om re. t i c y, tl
e'°^a m t]^.:vrc4 n a otl -r 5nat ch may t ko into c id _ra^an p .,ty acyu d 6y

! ^ 20P1 5 999d C

O. s fy7 ^. . . ''a
' 7 g i gAli, y; o t y t. prole I I to t tthchal dh n e V^ .

-R'al P^npd*ty { €t e t,ushaudutay bedecreedto the wtfe fee. - B,-q.<dwrblv P>'ondu,el1,2
du r.reasooabl al,iniony co dhe plnintift. Y a aIIey v, L nvalFey, ]Y O: S. 6G8.
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do so at th i Pe''il an d r 1 . 6--
s`d hny cl cl t C - 1 th e nst ee-

f th - all t t a d P yineM E th 6nto y and th l yu ,g ( d eItl l ilg o .
.dee_ reed in th, case c¢n nu, b, q t ully d a y icst'o r, ^>Peaally by .tran6er

.
C d t in ar tron fordl ca darinoo} D n thepelsoli who t' d' a A-

hust d t ch nugl t to be charg dht^ino Y n n eppeal
,..t lr l e3propert} oCtl - fi OAh

a0 tl u.so as a fP t d h is inte -t_ La.,,^Gr , L seRkery,

hif A i c e n s a l t a deh pxc I in t s tte m ugnvnun,
Aior:pndecr
P,jate i ere bcy 3 t h dtssol i o of the m age, audtyl e re a bust,and d serted his

nd persoilalestate at the inneof'the divorce:.^,a,ue of his ual a.,
alilnony rsray healloFVetlto her in real orpersonalproperty, or

6 di to Irer silch sutn of monc}' payable either uxecrt;eng,,
y as the couTt deems jnst and equu2l^le; and if theinstalhnents,

rvive her husbaud, she shall also be eqt.itled toherriglit of dowcr,u
y Fca1 est.iteo-f her husband isot allowedio Ler as alimony; of s & C. stz.

and to ^i^hich she S.de was scazed at any tirne duringthe coz^enture,
ot Yelinrluished her rlght of dower. [51 v. 377, ^ 7d

ls gianterl Lysrea5on of ihe aggres- ltsht ttl. vreTc:. 0700. When the divotce.
sof Lhe ivife, She s}lall be bazl ed of all 1 rght of dower m theiailds ^ t ^1 p, 1 0,

seizcd"atthctime of filing the peitltimi for nren.tg^rr^^,en
hieki lier husband is whe(her ihereis issue or notrcesoitvhicll he therehftcr acqunes,;,
iheeffect of the judgitient ofdlvorcc shz.ll 1Se to restorc to hzr the

sif her laiids, teitements, orhe.rcdrte.ments nol previousl^ dls-
apel thecom°t shall adjudge to her such hhareof tlrc hus- y&e 672

ca.l o1 pexsonal property, or botlt, as it deems ]ust and reaspn-

Sr V. 377, ^ 7 - 1
. he courk or a judge thereof in vacation,- m ry, on Appt tn o fi

5701.. Y ;;fgllnen
i> the opposite party of the tlme and place of the application, ,h t

',alirnoziy to the wife for her sustctrance and evpanses duling iFie
p allowance to her for the support of ?qiuor childreii depend-.itda

^ the hnshat^d for suppori,and not provideel forby 71im , duimg
7enc.y ofan action for divoree,or for ulimony alone; whcir an

__ is faken by either parCy to the district court, that court, or a
flialcof in vacaLion, may grant like alimony and support duting
ndencyof the appeal,upon like noirce; any person or eorporix-

'F^7ng-possession or cuntrol of`, or clavning any mterest in, any^-
ty, real or personal, of the husbant)<ylt of whi.ch the wife seeks

may be rnade a party defendantJ^f'whctl it is made to appear
that a husband is abone to ho dis-or a judge in vaeatron,couli,

for incnlnbcrhisproyerty,orany pa.rtthereof,as todefcattbe
'y'̂q ©btauiing afimopy, such oourt or ]udgemal allowan inlunction
"^tet diesamc with or wfthout kOnd atdiscrrflov; and the wifern,,
,sgll arYd assign the order foi alimony or allowance, after ttle satnQ
€de_ [7a v. r45+ ^ 9^^ moar}r,'rjtjQ2, When 111e wife Gles her petltlon for diva>rpeor ali

a,s iuyrc9 ;litaP lt-caurq Itl, smhderccrt fc.cr
r dy dc eed tfens0parlits t cli d re 1 6 Ily te ftch tl e

0 1}Iett ^ uf 11 i tJU S.1E7

fA^arc atdl my4 c II}(Ist 1 "tatr 1 . tatcpTtl 1 bid,,
E sy a^ d h k rmJ ilijju to pot altehac Q r ic 4I .r3 f th . (e,

blc rcb ^ d d c 1 tl Ill . h0lat t t t na,y$ C A th at

dl ra ey t, dtav LI^ th^ttlp eodf b op t a 7 p ien3,el;cctd s.
I nonl d' xNing y t iIlb 1 arThel d F- r ral+l t thetot

cr eCor
c wl had c 1 ot -e of th 1 ed hoy of th - tion tor d ^id I y a d
^tyagc was ezLcutcd and reco<d d r ding tl . ciiwn. T 11 rdon v. W i x7, 30 f).

7hel visijrof tl secttoijt th tchwifcsh ll b' ba reA of doa,ei wtie tl divnree

hY 1on of In'l gK s.ion, da 1-upP (y t tl vor ss iu oth s tvtc bu nnly tb

eedb} the eou c fthis stac pp.uan. of thstatun M.^el<Z N1clvstyrK

A 1 ' t fi o 1 ltsb d a di' et ga[ns[Pil rwifc9 1 d t a r a t -
Y e a' dhmo } I. bra I. l. . ... fix z tl tt t of t uv to b p iA by

1 7 petit n and th 1 usba d s notinnd Cvr h te J tvtl yl i .yo
u <I hes n r 1 b1 fnesb.c p cx to th p y rl t of th al n Y 1. a Io o

; 32U.imshefi atfier reqao-st <4avnb thqpendeney of tt ePe«t a Hrc>e v. Grbsa i
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Div_ 7, Cfc. fi. DIV'ORCE AND A1,I1vIONY. 5703-5705.

ernsetor..ttch the husband may file a cros-s-petition for divorce, upon either canse
,t.mnnynuvwea. mentioned in section fift}'-^x huryulred tznd ec^fty-iuyze; the vv7fe cnay

file her petitiou for alintony alone, or, if a petition for divorce bas been
filed by the husband, shc may file her cross-petition Cor alimon}, with
or without a prayer for the dissolution. of the marriage contract; and
such petition or cross-petition for alintotiy may be for the followtng

z
. .^causes:

1. Adultery.
2. Aiiy gross neglect of duty.
3. Ahandonment of ttte witc without good ca.use.
4.- That there is a separation in consequence of ill treatment on the

part of the husband, whcther the wife is maintained by-the hnsband or

not.
5. IIabttual drunkenness.

g'^p'arz' 6. Sentence. to and imprisontnentin a penitentiary; inwhtch case
the appltcation must he made while the husband is so confined. [$q v

131, § 10.]
p,.,e d bznn SFC. 5703. The court shall, upon satisfactory proof of any ot
petiti oll tet'al' all of the charges in the petition malce sucli orcler fot the dispoqttton,
mony alove. care, and mamtenunc'e of the clnldreu of such maritlge, ifthcte are

any, as is lust and reasonable, v.nd give judgment in favor of the wrfe
for such anuony out of her husba,nd's real and personal property rs ts
just and equitable, which may be allowed to her in real or -p<.rsunal;;
property, or both, or in money, payablca eitlicr in gz-oss or in ntsiall
metits; :+nd the effectof such judgment shall be to restore to the wife
all lier 1ands; tenements, and hereditantents notpreviously disposed of,
and to vest in her the right and power to acquue, hold, manage, and i
dispose of ptoperfy, monev, and choses in action, and to bring and
rnaintain smts in her own behalf, free fronr the control or interference

s. s C. 514. - of her husband, unless the cout t, for good eause, ve st such property or
powersintrustees, fot her useand benefit [5r v. 377, rr.]

chnngeervanne. SEc. 5704. Upon applic.3tion of a patty, and htsor her tfftdastt ^
that a fair and impartial hearing and determination can not be had a.
before the court in which a petttton for divorce or alimony is filed, a v^
chstnge of venue shall be allowed, and the cause removed to any e.oonty

=of the same judicial district for hearing aitd detcinrinarion. [5 r v 377t ,
s.,eo.rra. - ^ r3-] . ,

SEc. 5705. A married woman may file her pet'ttion m Qie court of

hnsb^^^d tront d s- common pleas, setttng forth thqt.her husbaind,front haYritual mtcntpcr c
^ns^nb ofyroperey, ^t^. ance, or any other cause, is about to waste and squander the propcrty

legal or equita.ble, money, credits, or choses in action, to which tihe ts^
entitled in her own right, oi any part thereof, or is proceeding, or about ^
to proceed, fraudulently to convert tlre sarne, or any part theruof tohnrll

own use, for the ptrrpose of piacing the same beyond her reach, an
depriving hcr of the benefit thereo,f; and the court may ettjoin the hus
bandlrotn disposingcef, or otherwisc interferingwith, sac}i ptopettj,^ill
tnoney, credits, or choses in action, and may appitint a reretvct w
manage and conti'ol the same foi the benefit of the wife, and may also
tnake such other order in tlte premises as it deemsjusi and ptoptr
upon the filing of the petitiorr, a provisional injunction t?iaybe allowed,!
as in other cas,es, with or without bond,at discretton; and such pc.n -'^

w f t th r't t< t-. b.th i, r s h 1 1 o red d' ......do ^ 1 d' d P h t ut
t^ p d Fm ^'i h eh co rt t d oj d t of cl y s cxc^pty o

ch '( re'n tdedtunaIIe^ccyd hy th<des ru n of the 1^bandoand t rzt ^tLeeidecrce of d orce3j
w s no defense to hec yeufion Cor ahuimiy. CJx v. Cox, r9-O- S. 6U2.

^ 57U3. Sce nnce m section 6G®9.

00063



,06?5710: - 1) 0 !N}S Lt. vac-1, Lno. 1, clc. 4.

^tbe requit'ed to give bond. [54 v- r3r, § 17.1

ypton};,t,eappca .1P} . . . , . .. . .. s& c.r;le.
es to the alimony; and when an appeal is talcen by the wife, she "

to so muc}t of thc judgmentr`^ -1 ^ I shall^r I 1, onl
y^scveox huyr^lred trvul fevc, w cn lul gmen i. -
jit`tlgnient granting ot refusing alimony, or in cases under section

h= ' 1 t^s rendered for both divoroe

c"Of the courtof common p cas ttn . .I ., .
rdistnissinp the petitiorl atnthout final hearing, or from a Lnal order
= 1 9er thls chi iter eYcept from an

r:e:5706. No appeal-shal r. a oytc.c , 1 g a.pp=al.
"ition for a divorce. [5r-v- 377, ^ 14.1

1 b^ 11 ^^ 1 f otn anv 'ud rnent or

y(gna7la - c . S. & C. 514.
ljs^?^.nd niade a party defendant in the same mamier as in the urse of

wherc tlle pentloner resrues, anu ute11 b° filed in tlie count

CHAPTER 7.

DoWE12.

Iy.wbeir may assign dower.
l^gSitian' far dowcr by w â dow.

4vhhrances may be presented by cross-
ICtitipp.

ro,e9 Fs lriu Innd sltnatcd in ditfcr-
l C 1.111011q
6ce d gin se of dezth oC plaintiff

-V4tASe^5lgOm1114.
ysPP^rVpent of o i-sion-^s ro assign
tlo -; duty f si ff
2Cidi M1fstentFeenas ugon eVn O aslgnn
of dome?.
RWdoWer assiP•ned when estate ul

°^ dt Y blc.
ht}owKr 4f tliewrdow du,ivg pcnd ncy Of
i:'.rhe;petltion.

':esVmatiug yeaHy valuc.
'de-tpin impm:,ements to be excluded tn

Hdmn- the hcir. or other nerson having thc ncxt imineddate estate
:by mortga.ge, or by ludgtnent o tame agams s .

d ncum5707. When the latlds of a ecease pcrson are 110 . xn,, helrlnay
b- d -t surh decedent in ^--s n dewcr

SFCTSON
5711. bnnon c,4 no[ ro hepvejudiccd by collu-

sfve assignment of 3owcc
591N. Who ro pay ceses.
5719. when widow may elect to Lc cndowed

out of p o .d Of sal .
5-720. Eleo6on by r is a release ut duwer

to.purdu^er
5721V tai111tlR Of IlSAnf WIdOIV nl3y CICCC fOr

hcr.
5722. Petitimr m&svlrarge land of do:ver oC in-

wom.tn.
578a. 1 q t of lu^oii i
5124. I uoieedings eport of sueh fact to

ourk
$726 11 v dowCr of ]nsanC womall lllay be

barred.

-d t i

iheritance, may assign to the widoiv Ixer (lower therem by wrttmg,
Wl-his hand and seal, particularly describing the same, which, if
gkeell>y thewidow,sha}1 be a good assignment in law- [29 v, s.&o•42o.

}IaIld. [29 v. 249, ^ r r.]

r0 suct _ . ^ B..t C.690.
to the righLS of anyperson claiming title to or holding a lien on

acro of 13nd if tlte sa^ne may be dotte wtthout prelu-= f I t
illed in any one ot-ntore of such countles, and mtt of any one or
Arctlon, and may order the whole dower of such xadow to x
aSed is situate; and the court of such county shall have complete

n5t be filed in the county in whic], the principal messuage of ihe IAnd ahn -t d in
dlfferente0 ntie5

Pb'.}
Si"c. 57I0 When the lands lie in sevcral counties, the petition ProR:edtnuawnen

'y anlustrce d'one, to any such lessee or hen-ho er. [a9 v. 2491 6 s c. evo.
Sh:illbe regardedby the court, and no tnequallty slrall be allowed,

id

e eourt,- by cross-petition filed before judgment, such rlghts and raay be pr^ented
by cross-pcnoan.

th the rights of all the parties interested therein. [63 V. 33r^ 9•1
i c. 5709. !'Jhen the rlghts of a lessee or lien-ltolderare shown hleamnra,^rea^

whu; o & S.3I0.s^:. S.chudment as to it aears ust and consistentmg shall rendersu jgpp j^
hich she dairnsto be endowed- and the-court. onthe^" f

NC-tYlereinsetting forththe rigltt thereto, and describing the tracts

. 5 08. A wtdow tna} 1 e ier pe t Petltian fnr dowor
rdriion plcas or superior court, against the heir, i^r other person by winnw_
g tlt2 next immediate estate of Inheritance, or any otherestate or

fl I ftion for dower in Llte coutt
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§11990 PROCEDURE IN fq14iATON PLEAS COURT

anied and followed by cohabitation as husband ANNOTATIONSP
and wife, the parties being treated and reputed as . See note, G.C. § 11991, citing Pellegrino V. Pelle.

hhusband and wife in the community in which t ey gl.ino.

lived, is a good commun law marriage, and the gor the history of G, C. §§ 11990 to 11992, see
children of such marriage are 7egitimate and ean Albert v. Albert, 7 0.1APP. 156, 28 O. C. A. 226,
inherit: Umbenhower v. Labus, 85 O_ S. 238, 97 N. E. 29
882[affirming Umbenhour V. IImbenlrour, 12 O. C. C. 39NOIrevc^sed^llap ^ V. ^Lap^a28 0.LC
(N.S.) 289, 21 O. C. D. 3171. O. C. D. B4, which was affirmed, Lape V. Lape. 99-

A mntual agreement, entered into in good faith O S. 1431p Ball v. Pa.ll, 47 O. APP. a47, 192 N. P. 364,
betwaen comPetent parties, to contraet the rnla5on 40 O. L. R. 407.
of husband and v+ife,follownd by cohabitation as Adee.ree of divoree In a foreign atate does not
sucb, consl.itates a valid marriage, even if the bar dowe.r in ]m.nds lying in this sba.te: MansBeld
ab'reemont was net. made in the pl'esenoe of wit-
nesses: Vmbenhnwerb. Labus, 85 O. S. 238, 97 N. E. v. Mclntyre, 10 0. 27.
832 (afIIr^ning Umbenhour V. Umbenhour, 12 O. C. C. A divurce in another state Tor ill treatment and

(N.S.) 289, 21 O. C, D. 3171, two ^oars' habitual flrunkenness of the husband,
Cohabitation and acknnwledgment of the inar- ls a divorre for the aggression of the nnsband nn-

riage relaticn by a man and woman, but without der this: sec.tion, although nur statnte requires three
statutory marriage, do not, in Ohio, constitutea years' drunkenness: McOill v. Doming, 44 O. S. 645,

valid marriage on which an indictment for bigamY 11 N. E. 118.

een he: fonnded: Bates V. State, 9 O. C. C. (N.S.) Ju a divoree Procceding, a wife who is iiot the

273, 19 O. C. D. 189 [roversing State v. Bates, 4 aggressor is said to be a ward uf the court: La,pe

O, N. P. (N.5.) 502, 17 O. D. (N.P.) 3017. v. Lape, 99 O. S. 143, 124 N. E. 51, 6 A. L. R. 18T

Where the wife is not a party, she Is not ren- faftirmingg LaPe v. La.pe, 28 O. C. A. 108,
30 O. C. D.

dered incompetenl. as a witne5s ta prove- tbe mar- 94, v+hich reversnd Lape V. Lape, 62 Btll. 398].
riage contract by C7. C. § 11496: Umbcnhour v. If a divorce is granted to the wife forthe hus-

IImbenhour, 12 O. C. C. 289, 21 0. C. D. 317 hand's aggression, and she is ordered to conveY to

[afRrmed in Ilmbenbower v. Labus, 85 O. S. 238b him realty standing in her name for whieh he has
Marriage can be proved by parol: Lipen v. paid the purchase price, and alimony Is awarded

LIP<-u, 7 Dec, liep. 14L 1
Bi11.164. to-her, she ean not, after accepting abmony, at-

If parties agree to live together as husband and taek stich dec,ree of conveyance collaterally in a
sui

wiYe, and Yollow that by present coliabitation, it suit in
lvhze.h she sooks partition of such realtyt

constitutes a common law marriage, even though Sanborn V. 5anborn, 106 O. S. 641, 140 N. E. 407.
priorrelations wero illicit: Dirion, v. Brewer, 20 Decree appropriating husband's realty to PaY-
O, App. 298, 151 N. E. SiB. ment of alimony, entered In une eounty, may lra

In nommon law ma.rriage words de praesenti need made lien on realty of defendant in another county:
not be spoken by both; the expression by one and Iteed v. Reed, 121 O. S. 188, 167 N. L. 684.
ncquiescence by the other Is sninoient. The ax- If a nonveyanee is ma.de in obedience to a deoree
pression "now we are ma.n and wife" by thehus- of court, the intention of the grantor is imma-
ha.nd construedas a declaratinn of marriage and teYtal:--Cloug'h V. Long, 8 O. App_ 420, 28 O. C. A.
nnt as an oplnidn of legal effect: Iloivard V. Banlt, 42$, 30 O. C. D. 185, 63 Buli. 206 (Ed.).

21 O. ApP.74, 152 N. E. 784. While tbo duty to allow alimony to tho wife is

Common 1aw marriage. Article by Robert Blaek of rnandatory onder the provisions of G. C. §§ 11-970'

the Cincinnati bar. 2 Cin. L. 7tev..113. a.nd 11991, yet these sectimis require the trial court
to a11ow only stlch alimony as is reasono.ble and to
malce the samo payable in sueh manner as is e0.m'

SEC. 1.199®. âivorce f'or aggression -ofhus- taole: IvlnGil,nis . McGinnis, 9 O. ApP. 81, 29'

band. .an„,^„.ted beeause oftbe 0. C. A. 588 .

bnsband's agg;ession, the eoul't Shall, if t1ieWife When d;voroe is gtunted for aggression of bns-
band, ]t is error to ba.r wife of dower: Knndort

3o desir'eS,restore t.o hel M1nyy name shChad before v. Ii;undert, 24 o App 342, 156 NT.r_ 237

BuCh mdrringe^a^^]I^ a110R sil°êh-^ a11III0ny oa Uf This section doeS not ccnfei upon tr1 t court

her lipsbaS;d°S 111'O^1CrL a5 it LleemS Tensond.hl0, power to reauire, wife to Pnrvhsse lrusbaild s P:'op-

.^,,..>.. erty, or to i'equtre her to cnnvey her real estate
having due regArd to proper£y)t'iieh eame tohim to busba.ndf Cuceiardo v. Gueciardo, 5 oT,-4• 597'

by marriage and the value of his real and per- yvhen a decree of divoroe is granted to a PartY

sonal estate at the time of thedivoree. - the der.ree itself operates to bar the partY for

I3ISTORY,-I[, B. $56S18; 91 v, :148; OQv. 30;51 v. whose aggression the divorce is granted of dower'
377, § 7; S. & C. 512; 114 v. 220. (

47S). FJfF. 1-1-32. in rcal estate of the successful partY: Kehr v-
Tiebr, 14 O.L.A. 475.

G.C. § 11991.Alimony, W ere a v
the wife's aggl'ession, the wife is C'ntltled, as

CO]ri a-Parativc legislation a.Lter eP absolote right, to money z^counmin.ted bY
Restorntfon of maiden name.: h mer be[ore her inarriage a.nd retained by her in-
111. S'mith-Hurd Rev. Stat. 1933, ch. 40, § 17. hcr inclividual bank account after marria.ge, nPOm
Ind. Burns' StaL 1033, § 3-1226. the settlement of property rights: Cullen V. Cullen'
I{y. Carroll's Stat- 1986, § 2122. 17 qL.A. 693.
IvIass. Gen Laws 1922, eh. 208, § 21.Mich. Colnp. Laws 1929, § 12787. 'Ilhe trial wurt ^nay take into censideration the
Wash. ltemingtoli s Comp. Stat. 1922, § 994, Drobable fnt:ure earnings of dofendard iu determi'

W.Va, Code 1937, 3 4721.
ing the amount of alimonyt Bu^•chard V. Burchard,

26 O.L.A. 350. rdinE
FORM: Decree for divorce and alimony. Bates A eourt dew'eeing divoree to wife and awa

§'13S1F-18. husband an interest in wife's real estate, exoeeded

rndellce its power in barring wife of dower in
175 NTl''References to Page's Digest and 07110 ]url9P ltuabandapro,pertY: Budat v. Budai, -38 O.APP. 79.

LYfeet and conseqnences of divorce: jP^lGb Divorce 624, 34 O.L.R. 84.
§§ 65, 67, 68, 102, Dower 4 53; o'Ne Crops wife'?Trial coru't: was unauthorized to modify

1ife hna1 here v§ 19, Ciietesy § IA, Divorce § 6b, Dowei' § 11 , rights in property in wife'n name, wesmon^
gT's agProperty §1:1, been granted divorce for husband

L Permanentalimony: P}GFJ Divorce §§ 91 et seq., Diehl v. Diehl, 06 O_App. 188, 188 N.E. 310, 39 O..
110 et seq.; o-.rne Divorce § 73 et seq. 1320.
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DIVORCE AND ALIMONY

In an action for divorce and alimony, testimony
vol ope rty,

regardind the amounwious torotire ^me of the di^
by tho defemant p' „irpose of obtadning
vorce, is admissible for the 1
a comPlete pieture of the mar'ried life of the par-
ties, althongh its exclusion rnay not conatttute PrG1-
udici.'a error, as an alimony award carr be based
on1 on tire vaine of the real and Peesonal eatate

ot tyhn e48 O.APp.r1Y9,e1t0.0. 173t 192dN.P^^798Rahn
RIn an action for divoxce, alimonY and custody

oe children, in which the court nwards divorce
y„d alimonY and deorees custody of a child to the

ife, and a^vardS a snm of muney payable tn
ell

Installments or
israno impli dere9e^vat^onvof

tsthe. child,
Jurisdictimt ]n th e th c t chiidrduringtminority, butbniy Eor custody
aiso to modify the arnount to be paid for its supc

Tovt:14HN.F..(2d)v42g eekert, 57
O.ApP. 421, 11 O.O.

115,
In the absence^ f r t

o
and d

efi-

IL,nite and ecrtain, petition
wiR autheris.e an orQer allowing alimooy pendento
lite xhe-r'e it allcges extreme cruelty on the part
of tp= hnsband, specSfying Lhat he fuiled to resent

lnsuits offered to her by anurnhisfailnre to
and gross neglect of dnty, s[ecifyiroG

^80^ d^- ^r(N^9.)b368,^133h0. C. D^99.as v. Tnomas,

tinder G. C. § 17990, meney due for wages is
yroperby out of which allnrony m¢y be ailowed:

-[3owe v. Howe, 21 O. N. P. (NS.) 324, 29 O- D.

413.
A vlomnn, believing her first imsba.nd dead, re-

Tied
married. After her second marriaBe she i^^rout
il,at her first husband was alive. She then,sued for

st husbandN' .from hergetting a divorce
divoree trom ho,, second husband on tho Krounds
of eruelty und gross neglect of duty, andasked
for alimuny pendente lite. Such second marriage
was an absolute nu111ty; she is not, and never ivas,
the wife of tire defendant, and so she is not en-
titied to alimOny Pende.nte lite in an action against
hinr for divorcet Fultz v. Fultz, 9 O. N. P. (N.S.)

-593, 21 O. D. (N.P.) 159.

SEC. 11991.. Alilnony in such cases. Such
alimony lna.y be allowed in real or pm'sorlalprop-
•erty, or both, or by decreeing to her such sum of
7noney, payable either in gross or ittstalments, as

the oonrt deems equitable.
glSTOttY.-II. S. g 5699t aY v. 3481 ao V. 30; 61 V.

877, 9 9t S. & O. 512; 114 v. 320 (478)- 1aY, Y-1-32-

'Cross-references to relatcd sections
Dower is barred by divorce, GC. § 10502d.
Foreign divorce, G.C. § 11.979.
Injunction against hG^a>^a 1896revent disposing

of his property,

Comparative legislation

Alimony:
Cal. DeerinF's Civil Code 1937, § 137.
Fla. Comp. Gen. Laws 1927, § 4986 et scq
Bl. Smith-idurd Rev. Stat. 1933, ch. 40, §§ 16,

19 et ser;.
Ind. Burns' Stat, 1933, §§ 3-1217, 3-1218.
Iowa Codo 1931, 5# 10481, 10491.
Ky. Carroll's Stnt. 1936, §§ 2121, 2122.
La. Dart's Civil Code 1982, arl:s. 160, 230 et

scq.
Mass. Gen. Law.s 1932, ch. 208, § 34 et seq.
Mich. Comp- Laws 1929, §§ 12145 et soq., 12770

et seq=1483.
Miss. Eienringway's Code 1927, §
Mu. Iicv. $tat. 1929, §§ 135a", 1358.
N.Y. Civil Prac. Act, § 1169 e.t sea.
N.Car. Code 1931, § 1666 ot seq.
penna. Purdon's 5tat. 1936, title 23, § 45 et secl.
Tenn. EViliiams' P.nn. Code, § 8446.
W.Va. Code 1937, § 4715.

§ 11991

Permanent alimouy ^ FOIGE^ D'vm'ee §§ 91 et seq.,
) l0 et seq.; 0•n1a Divorce §§ 73 et seq1188 )s^3t
seq., 92 et eecl., 127 et seq., Dower §§ .
Wiils § 188.

ANNOTATIONS

1. Nature
2. When granted

3. Agreement of Partios
4. What may bo decreed as alimony

5. Installments
6. Transfer to defeat alirnony

7. Surisdiol.lon
8. Lis pendens

9. Defenses
lo. Decree
11. Effect of decree

12. -T,ien on realty
13. -SuPPort of children

14. -Neeessaries
15. -Collafcrai a.i.taclc
16. EnfOrcement of decree
17. -Injunction
18. ^-Cantempt
ig. lriodification of dem'ee
20. -Consent decrces
21. -Other denrees---division of

propcrty
22. _-Maintenance
23. --Division of property and

maintenance
24. Limita.tions arrd dormancy
25. Satisfaction

' 2G. Review
- S'ee notes, G.C-§11.990, citing Rahn v. Ralrn and

TTeckert v. Idecke'I:.

i. Nature
For history of this section see Ball v. Ball, 47

O.AVP. 647, 192 N.E. 364, 40 O.L.R. 407.
An action te seize pr'opertY of a nonresident In

dtvorae and allmony proceedings is substa»tlally

un action in rem: ]3enner v. Be10 O. ApP- 351^ 29
58 N. E. 69; Young v. Z'oung,
O C. A. 524 Cmotion to eerbify reeord overruled,
Young v. Young, 16 O. L. R. 61, 63 Bull. 1841-

A proceeding for the allowanee of o.ltmony is
sta.tutory; and does not Invoke equity power: De-

wWiMarl Diw95t Q7 S. 16'23401.5 sN. lil. 464; West

Marleau

West, 100 O. S. 33, 124 N. 1C. 888; Durham v. 17ur-
lram, 104 O. S. 7, 135 N. E. 280; Thiessen v Noore,
106 O. S. 401, 137 N. 18. 906, 20 O. L. R.1G0 Cailirm-
ing in part and reversing in part, Thiessen v.

bfoore, 14 O. APp. 4601.
A diwreed wife's claim, under a dacree for ali-

mony. is only that of a judg'ment creditor against
whieh homestea.d esmnPtioo obtains: Cooper V.

Cooper, '24-0. S. 488.
A decrae for money for alunony Is not adebt

within the constitntional Provision which forhids
imprisonmoni. for debt: St.a.tee^reA1. CG2^it v. Cook,

660.S.56G, 64N.I:. SG7,58 L
Alimony Ss said to be in the nature of a pn.r-

tition of Property between hus_band and wife: Cook
v. Coolc, 66 O. S. 5G6, 64 N, E. 667, 58 L. It. A. 625.

A decree for aNmony dees not becomn dormant
by failure to Issue exe.ention within live y

Letnert v. Lernort, 72 O. S- 364, 74 NT8^396, 1 06
0,Anr. St. 621; Peeko V. Fitzpatrick, 7

N. I1. 519.
A money decree tor alimony is not barred by

bankruptcy: Lemert v. 1.emoc't, 72 O. S. 364, 74 N. E.

194, 106 Am. St. 621.
AIImOny is not due and payahle ns a debt, dam-

ar'es or penalty, bnt is an eward by tihe ennrt uPOmr
r,ousideratimrs of e,inity and Public policy, n.nd Is
fonnded upon ths obligatimn which Krows out of
the marrrage r'elaLimt that the husband Dnnst sup-
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port liis wifc, which obligation c.ontinuesafter
legai separation without her fa.ult: Fickel V.
Granger, 83 O. S. 101, 93 N. R. 527, S2 L. R. A. (N.S.)
270.

Alimony can not, oither before or after payment
thereof, be subjecied to the payment of debts which
existed priur to the allowance thereof: Fickel v-
Granger, 83 O. S. 101, 98 N. P, 527, 32 L. R. A. (N.S.)
270.

A. divorce and alimony esase is not within the
stan[te requiring cases to bo tried dn ordor: h1o-
Clatehy v. McClatchy, l9 O. C. C. 201, 10 O. C. P.
262.

Aliniony is an allowance to a wife from the
estato of her husband for hersnpport, and upon
her renmrria.ge its payment becomes tnconsistent
and incompatible with acoepted ideas regarding
the institutiun of marriage: Balaer v. nalcer, 4
0. App- 170, 21 O: C. C. (N.S,) 590, 25 O. C. D.
246, 60 Biill. 25 (Ed.) [for opinion fixing alimony
in this case, see Baker v. Baker, 2 O. ADp. 321,
18 O. C. C. (N.S.) 202, 24 O. C. D. 3763.

A decree for alimony is distinguished from an
ordimu'y jndgmont in that it is regulated by stat-
ute and calls for sound discretion bYthe court in
5tting the judo nent aa to tho amount, time and
manner of payment to the facts of the caane in hand:
Baker V. Balcer, 4 O. App. 170, 21 O. C. C. (N.S.)
590, 25 O. C. D. 298, 60 Bull. 25 (Nd-) [for opinlun
fixing alimony in this ea.se, soe Balcer, v. Ba.ker, 2
0. App. 221, 18 O. C. C. (N.3.) 302, 24 O. C. D. 3767.

Alimony Is an allowanne for the support of the
wife: Sager v. Sager, 5 O. App. 489, 26 O. C. C.
(N.S.) 522, 27 O. C. D. 559,

if property is conveyed to a wife in fee simplo
in payment Of alimony, thc busband can not re-
cover such property upon her death: Clough v.
Long, 8 O. App. 420, 28 O. C. A. 423, 80 O. C. D.
185, 63 BUIl. 206 (Ed.).

Calling an allowanee for the support Of minnr
children, "a1)rnon,y," in a motimi fcr an order to
increase it does not change Its natme: Monahan

v. Monahan, 14 O. App. 116.
In wife's action for alimony based on husband's

misconduct which caused sePara.tion, b'eneral de-
nial raised direct issue of misconduct, ill troat-
nient, neglcet of duty, and extr'eme orueity, as if
they had been speeifically pleaded: Picker V.
Picker, 46 O.App. 82, 187 N.E. 749, 89 O.L.R. 269.

In a suit for alimony only, alimony conrprohends
an allowance for the purpbse of maintenaneo and
means of support during separa.tion and not a
division Of PrepertY: Daily v. Daily, 48O.App. 83,
1 0.0. 121, 192 N.E. 287, 40 O.L.R. 395_

Wiiere a general adjudication for aliinony is
made it will be presuntod to he regiilarly made
and will not be pi'esnmed to be void unless thn
illegallty is mado apparent froni the reeord: Con-
verse v. Converse, ia O.L.A. 465.

Where divorce decroo, granting divorce to ltus-
band for wife's aggression, ineorporates a prop-
erty settlement by the terms of whic.l, the husband
is tu pay taxcs, assessrnent.s, and moi'lgage install-
cnonts on propcrty held in their joint namcs, sucli
payments do not constitute alimony: Tra.ylor v.
Traylor, 14 O.L.A. 536-

Whmnever inoney or property ls set off to a. wife
or a husband because of the aggression of tho
other, the same ie classed as aliinony: Iteed v.
Reed, 20 O.L.A.491.

In a decree for alimony proper, tbe jurisdiction
of the court which awards it is sald to be continu-
ens; and snch decree is said to be subject to modi-
fieation, while if tt is more judgment for the pay-
mW1t of moncy, its rendition exhausts thc povers
of the court which entered such decree; Fenn v.
Fenn, 23 O. C. C. (N.S.) 205, 34 O. C. D. 215.

It is said that the obligation u1 a husband to
snpport. his wifo continues after the divorce, and
this obligation is ordinarily enforced by a decree
for alimony; Daniels v. Danicls, 17 O. N. P. (N.S.)
605, 26 O, D. (N.I'.) 575.

314

Alimony is not property in the broad sense in
whicli the terni is used. It is proParty set aside
for tbe specific purpose of supporting .tnd main-
taining the wife. St can not be applied toward the
paymen,t of tbe debts of the wife ivhich were in-
curred before ihe rlecree; for alimbny was entered;
and it is nnt an asset in equity which may be
raachcd by lier former ereditors: `Daniels v. Dan-
iels, 17 O. N. P. (N.S.) 605, 26 O. D. (N.P.) 575.

2. Rrheu granted
Alimony ma.y he decreed a wife as against a

bigamist: Vanvalley v. Vanvalley, 19 O. S. 588.

An actimi for alimony may be maintained, al-
thongh an ex Parte foreign divorce liad been
granted: Woods v. Waddle, 44 O. S. 449, 8 N. E. 297.

VJlieye a wife obtains a divorce from her hus-
band In this state without a decree for a.limony, he
beinp, personally served withproeess, she can not
therea(I.er mluntain a separate a.etion against him
for alimony: Weidman v.Woidman, 57 O. S. 101,

48 N. L. 606.
Where the parties are about fmty years of age,

In guod health, liave no children, have lived to-
gether threo years, and the wife has Dr'operty of
the value of two thousand three hundred dollars
and is in rxeeoipt of a salary of ninety-eight dol-
lars per montll for ten months of the year, and
the husband lias no Property an(i receives a salary
of ona hundred dollars pei' monffi, a judgment re-
fustng the wifc alimony, other than three htmdred
dollars already paid her as temporary alimony and
fifty dollars to be paid as an attorney fee to her

counsel, will not ho revers¢d: McGinnis v. Mc-
Ginnis, 9 O. App, 81, 29 O. O. A. 588.

When a divoree is granted tn the wife, the court
may award alimony, although there is no claim
therefor; and it is riot necessa.ry that taie pctition
aver, or the proof show, that the husband has prop-
erty: Downing v. Downing, 18 O. App. 223 p'evers-
1ng 24 O. N. P. (N.S.) 2411.

In a divorce action, where the pet:ttion contains
a pra,yc.r for '^eneral relief, the court may settle
the rights of the parties respecting alimony: Ball
v. Ball, 47 O.App. 547, 192 N.B. 364, 40 O.11R. 407.

Court niay award alimony in divorce proceed-
ings although not prayed for: Borst v. Borst, 14
O.L.A. 525.

A wife, livinb' separate and apart from her
husband and not supported by bim, has a right
to bring a.n aetion for alimony, but sucli action
must be brought against thu husband during his
lifotimet under no circuxnstances can shc bring
anoriginal ael.imi for alimony a.gainst thc heirs
or the estate of her dceeused husband: Ilbert V.
L+`bert, 15 O.T.A. 245.

A delay ef twenty-fow• years after a husband
has secured a. dlvcrce in a.nother state, bufore ap-
plying for alimony, during a11 of whicli time the
husbund was the owner of real estate si(uated in
the rounty which might have been subiceted to
the Payment o( alimony and during which time
the wife has renmarried, rnakes a claim for alimony
stale, and the courts will not enforice^t: CM^r487
v. wakelin, 24 O. C. C. '(N-.S.) 68, 4
[allirined, Morgan v. Walcelin, 72 O. S. 6567.

The conrt will malce an allowance to a wifc out
of the nrnperty of her htlsba.nd although the trial
court finds tliat she is not entitled to a divorce,
bnt that thc husband is entitled to a divoi'ce by
reason of a gro,=s negiect of duty, if the wife hes
contribnted substantial serviees for a period Of
ton years and has borne five ehildren: ilSeCoigan
v. McCol.g'an, 1P O. N. P. (N.S.) 254.

3. Agreement of parties
Under a, prayer for general rclief the eourt IDiid

settle the rig'hts of the parties as to alintonY
earry out any agreement concerning the saple the
oourt deems just: Julier v. Sulier, 62 O. 9- 90, 66
N. P. 661, 78 Am. St. 697.

When, upon granting a divorce, adecree Yor
alimony, rendered by a court having jurlsdiction,

31`_
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oti,Hacken-

66 Uerg' v. Iiackenberg, 88 O. S. 6671.5 90. ,t̂  sneh release: .tulier V. Sulier, 62 O.
N 661, 'IS Am. St. 097. It is no defense to a proseoution undor G. C.

N,phe aci of the wife in assurinK the hnsband § 13008 that the accused entered into a contraat
that she will perfurm a prior contract, which v^'ith bis wife after she liad ohtained a divorce and
settles thcir property rights on separation, a.nd the uustody of the minor children, for his miscon-
ytil] dismiss a suit for alimony which she has duct by which she agreed to furnish the ehildran

brou€ht in vielation of snch contraot, followed by with preper support; and that after she hecamermahle to snpport thexn, the accused offered to sup-
ber prosocution of snch suit In the absence of her port them if she would surrender the custody of
husband, and obtaiaung a deeree therein, is fraud, such children to him, which she refused to do:
for wbicb enforcement of such jndgment will be 14oo1.0 v. State. 78 O. C. C. (N.S.) 482, 24 O. C. D. 487.
epjoined unless sbe restores propcrty xeceivle^d In an aelion to terminate an allowance of ali-
uxxdor such contract: MeN:ntire V. Mc.lluiire, lnony it is error for a court to reflise to allow
O. S. 510, 140 N. B. 328. evidence tending to show that the allowance named

ryplxere an antenuptiai contract provided that inthe decree was fixed by agreemout, and that
if husband and wife chould oease tu live together this was brought to tlre knowledge of the eourt
ss husbanfl and vvife she should not bave any ia-tiux0 atthe time the decree was granted: Marlaein v.
terest in the proPerty owned by him at the Mariclein, 29 U. C. A.,232, 15 (). C. D. 520.
of the marriage, aud the husband was gnilty of parties in eases of divorce, seDaration and ali-
such greas naglect which resulted in the wife being
granted a divorce from him she is not barred by mony ma,y negotLate and cuntract as toa division

the autenuptial euntract from befng awd0. Allp^ sucb eontr2etsraro measurod^bydthe same standards
sonable alimony: I^ennedY V. KennedY, 11 as other contracts: Andress v. Andress. 7 O. N. P.

399, 20 O. C. A 497. 283, 9 O. D. (N.P.) 559.
A judgment for alinrony, for the supPm't Of thc

wife and minor child entered in a divorce and Agreement as to alimony is not unlawful, but
alimony aet.ion in accordance with ag'rcement of should be submitted to the cuurt, and ts not bind-
]he parties, the oourt retaining jurisdiction to ing if it dissents. It is tho court's duty to scrntiniae
modify the same only in the event of reduction It and see that the wife is not imPUSOd upon.But
in the inr.ome or the husband, and having once the wife may abide by the eontract instead ofthe
modi8ed same "hecause of the changed financial eourt's atlowance, if sha ehoosos: Brown v. Brown,
condition and earning capacity" Of the husband, 7 0. N. P. 605, 5 O. D. (N.P.) 568.
may not be further rnodifled on the saxne state of Where a dom'ee for alimony is an adoption- of
facts: Blank v. Blanlc, 55 O.App. 388, 9 O:O. 96, 9 a I n agreoment between theparties, it is not the
N.E.(2d) 868. judgment of the court based npon evidence, but

Where the court did not rnalce a separation it is simply the agreenrent of the parties carried
agreement a p:u't of its judg'ment, a paymout made ix;to the decree: it is final and may not be modified
by thc husband beforo the entry is nia(Le can not by thc court thereafter: Sargent v. Sargent, 8 O.

decreed ) 218li Ph D N .rnony .e a . ( .N. P. 238, 11 O.be applied as a payment of t
tbo entry: Borst v- Borst, 14 O.L.A. 525. Where the evidence sbows that the wife wasby

d as to the value of her Lusband's estate,t that can bc said fur a separation iveThe rrms not deee
agreement Is that under propcr proceedings it a setLlemont made, in an action for divorce, will
would be evidential and probably of groat pro- not be set aside after his death: Sturdevant v.
bative force, but the ruere existence alone of the Stnrdovant, 11 O. N. P. (N.S) 412, 24 O. D. (N.F.) 97.
articles Of separation can not sot aside ur modify
the judgment a.warding alimony: Eorst v. Borst. An agrecment whereby the husband was to inay

14 O.L.A. 525. t}vo
hold thousand dollars Ln fuB oEalimony and with-

When arY.icles of separation are presented fo evidence of adultery charged by hixn in a
the trial conrt In a divorce or alimony proceeding uross-petitimt beiub'- afiirmedby the wife after she

becamesole, by divorce, and payment having been
he may ennflrm the agreemont of the Pdrties if made, is binding and payxnent of part unfler a de-
thc agreement apPears to br, jnst and reasonadte: oree for a weekiy amount is a valid eonsideration
Borst v. Borst, 20 O.L.A. 184, for reducing the amount, and ylaintif[ can not irn-

The court may correct its journal entrY grant- peach t:he deeree as fraudulent in snppressing evi-
ing a divorce by inetuding therein a soparation denco: Neely v, Neely, 9 Dec. Rep. 201, 11 Buli- 191.

agreement approved by the court and whielr the l,.or modification of consent decree, see 20, hereln.
parties agrced slrould be made a part of the
decree: Nicholson v. Nicholson, 20 O.L.A. 661. 4. What may be decreed as alimeny

A judgment for a mmtthly smn as alimony to geal property may be decreed a uwlfe as alimony
the wife, to whose custodY a clrild Iras been in fee: Broadwell V. 13readwell, 21 O. S. 6G71
awarded, is not affected by a.n agrecment of tho e crop, the anuual result of agricul-
partles, relieving the husband of the alimony. he growing

assuming tho custody of the ehitd, which he put uaxeyandualtmony, bruughtpbydhis
in an orphan asylxun, whence It was reclaimed by a sulilfor divorc

the wife: Friclce v_ Priclce, 18 O. C. C. 433, 10 wifq llasses by a pecree whtch gives the land to
O. C. D. 203, the wife as alimony, although such crop is not in

If a suit for alimony is coxnprondsed by nn terms described or refurred to in the deo2loAm^9t.
ag'recxncnt between the husband and the wife lry ron v. llerron, 47 O. S. 544, 25 N. U. •420,

which the ]xusband is to convoy oertain property 854, 9 U. R. A. 667.
to a-trustee and tlro trustee is to "pay and dis- An esto.te in remainder in real and personal
charge the court cest.s and the fees due to thc property, which remalnder is vested a..s to interest,
attorney of the wife for services rendor'ed and though contingent as t.u amount, ma-y be decreed
expenses incune.d by him" in an acLion for alimony, to the wife as abtmony: E4inY0Ung v. MinYOUng, 47

the word °fees"Fn a trnst.instrunrent will not be O. S. 501, 25 N. E. 168.
regarded as refedribg in any way to an agreement pirhere a dcm'ee for divuree is 6'ranted to a wife
as to fees, entered into benveen the cestui qne on acceunt uf the aggression of her husband, an
trnst and her attorney prior to the creation of the allowance of, a.lbnony may be base.d on future per-
trust and without the ]cnowiedge Of the grantor: sonal earning's or wages of the husband. Insuch
Dolle v. Roberts, 14 O. C. C. (N.S.) 337, 23 O. C. D. a case the court is nut necessarily lixnlted to a con-
397 [aSHrmed, without opinion, Dolie v. Boberts, 90 sideration of property in possession of •the husband
O. S. 4271. . at time of decree: Lape V. I.ape, 99 O. S. 143, 124
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6 A L U. 187 [af5rming Lalte vd L2Pe V. When alimony in dem'eed in fnstalhnents, an dot1 nnnts as theY be-1N. P. 51• whioh reverse HrucnO. C. A. 108, 30 O. C. U. 94, tion maY be had for the rns^ ^7• see, also, a stipula

Lape, 62 IDr11. 3947• 14 O N P(NS-) 219, 31 O. D. (N.P.) 612. ailnwed
ejud,cial error fm- the trial v^ Br

een^ Pratt v . P^att, Y an no[

It is noY Pr nal alimonY m.^Y e in thc shape of an an- Failure h
an ion for divoree anfl t^^°1Plain totiff rel'thuatso th to e Fi b and with or with- Ibe deact
allow evidenoo otfered bYh W nuity or Poriodlcal irstallments, ofdefendant, by reason oC ishabits, is likely ross nlso: Piatt Piait, 9 (). 37. uP b^, hi

oat a snm J n E r^able ln
diselP ato the remainder of his Propertv Rahn v^ Nven if a decree for ahmnn3^ enlY Pt= raqnir

yin
Rai%n, 48 O.ADp- 179- 1 O 0.

173 19$ N.)i.. 708^. . .. .. the v. Ilot^m
testimony installmcnts Hoes rtot Lr i t ls^whso trlimltst itt ^ and

-Sn an aciion for divorce arid alimon}•, ned ^'n aeragardtng the amount or value of preperty ow duration of coverture, which a^
by the de£endant llravions to the time of the installmmnts which fall due afl'.er thc. dcath of the

r 'sn of obtaininG husband can net be rec.overd: L
oclcwood v. ECrum, eseeutioa

, is admissible for fhe Pu P yA O. S. 1.: 6 O. APP. by sueh
divm'celete of the mar aY

ried life o{ trie Graff v. Graff, 99 O. S. 448, 125 N. F. 72,
nnt constitnte 16 O. I,. R. 51.3 [reversing Craff V. GratP. 16 O. APPtcturea comP 29 O. C. D. 604). Woodwai

parties, although its esclusion ^naward can be 260, 27 O. C. A. 445' .
A deoree for alimmly, P aYable rn instµll>e llsn t

prejudicfal error, as an alimonY alone, %n one stata 6. `tTatts'
based only nn the value oY thc real and personal a s,it for alimony nent ,or a SxeA. ,
estate of ihe defendant at the time of the divoroe: 83 O S An in.

ahn, 48 O.APD^ 779, 1 O.O. 1'73, 192 N.Sd. su â
port an actlon as on a ilnal judb`1 of an a•

Rahn v. R sum in another staLe: CilUOrt N S) 62L tt alteuatic
798. does 265, 94 N. 'P. 421, 35 L. U. A. ( qecree for eharg'ed

The right of a divoroed wife to alimony If a married woman has obtained a Tolerton
not constitute her a creditor of the insured Ii

hus-
cY alimonY'paYable in installments In abringscou suixtt of forOh di- ,d P%,oPe

her hvsbanband and, [hc Ueneficiaries of the insurance P^^ suently t ear in court feat am

rce i
ubnse9

South Ds-1<o-a, she maV aPP to thenot being "dependent.s" oE tho insu a0¢ i^p a^ard and
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court for its eonsidera.tion the order ^ m d^y.o and petition
ritry

is not in conflict wl^t3 O.O.L207^1i97 N.I9.o201s v the Ohio cunrt awarding temuubsellucn4lY recover to ask
Foull<s. k9 0.APp. e to awardinR if sbe did not rlo so she maYthe amount of the unpaid install- alimony

It is not necessarY as a ^^-1 re2uislte in action in Ohfo. IF^terest
real or P ments nnder the original doeree of th e Ohin cou ^^p Ifallmony to a wife that the 'bat e

husband has Pi'oPerty, with interest: Giihert v. G l b ort, 90 'i17+ 108uree from which future inst.aliments n ac^sai
there is ^Y so1'ellogrino v. PelleSrino, ? O.O- lOG N. .PU. 1121. ibay Provlde tbat lt be . v, P'lotc

aidt A dcr.ree for alimony Tapemay be P(APp 1 nt ali^nonY ^a ments of sPecified sums: Whelof l<lY i Y N. Ecunsistin8' ir.ad^^ in weeAn awa . GI, 6 A. L. R..187 for a c
rd of Pcrmune- ., 99 O. S. 143. 124 :30 O.C. D. for hal

an equity in roal esta.te worth about twentY- ve v LaPC 28 A
net an excessive amnuirt: Caffirming Lape v. Lape, v Lape, 62 13n11 8987. 9vit, hc

hundred dollars was held g4, which roversod Lape divorce tu tho to the
Rafsh V. Raish, 13 O.L.A. 62. here, nPOn the Kiantini; of a there is an aP•ainst
Where a wife is g£anted a divorce it {s the \4' .

the out tu a11ow alimonY. yt,ife for aES^'essians nF the husband, notiee:
e4uitable diviun uC the husband's real en

d P

^na.ndatory dutY of .
but the a,nount oE it is withi

urn the judieial discre- sonal estate mado and the portion retained bYlti^ 321
{be fact [haL the busband ^hold and owned by q^n(

tion of the trial court; and all other faets in tiho husband is ordered to be Lended
is out of emPloYmaut, ree and clear from the inchoaee dow er estat^s
caSe, including the sonrco from wbioh real eState free the wlje ie furLhC'r nwll.rd^ents Siderati

of Lhe wife, alimonlcame, should ua considered in fixing aiim°nY'
alimonY, one hundre ^^ °shers emPor %dns

"lollth,man^ied, in for, wb
. Stnart v. 8tuart, 75 O.Lt ^^e5a wife on the agBres- to eo+rtinue so long iruvisiun to inter:c

, `^'he^g' nce oC contract or SY^tt respect tn the in-Alimony , 12siur^ of her husband, may Snclnde bolh an allow- gie obse such deereo w te y98
whicl, must be paid, although the contrarY. vments wil] be held hunot A rv

alice for maintenance. estate, and also a share ataii^nent alirnony Pa- 14 g ,vhu cc
thc hnaband pusscsses s.n ebrace Periods beyond the death oE the sbant
of the ostate whern one has hcm accuu,nluted bY Sn monffer V. Snwrffer, 1`32 O.S. 617, O^O^ her dn,
their joint efforts during thelr marriedllfc: Marl- NB (2d) not re[
dnn V. Modden, O. N. (N.S.) 593, 11 O. D. (N P.) 621. ^aY% rblc in instaliments, of sucl

11 0. C. C. (N.S.) An order for alirnony 1 t ht of mndi- acre,
167 [r'evorsed, Maildnn v. IDIadden, oneY2g8, 21 O. O. U. 39, which was affirme4 Madden v. over which the court reserves he rlg r. D. ^.

flcation, will not supPO^'t an ar'tion for a m
Madden, ^ for opinion on motime in he remedY being a modi ficatinn of the IE a

e for ehc PaYmerrt oe a83e s cour^^ see Madden V. Madden 19 lr^dgment, i on for ali
N. F"on p > 224, 151cmnm orde' bY reduelT1g rt tu 0 P12 O

O. D. (N.P.) 161, 4 O. 7 U . but ing of
csttte in pesessfon, lumP sum. ]4cisto^ v. Day, a viol

Sf a husband hn, D. ,d nu%t nay moice an •P86. usiy u confes-.^io ctainod un
he bas a vestecl . emameq the c ^rc.ent value heving pr^-ltere a wiCe, him b
allowa.nce to the wlfe b2 ed on tne 1 ^in o Y enlv Patauble in %u=tailme ^s•

Y bu ing O(an1 -uch allowmce ma such decree same wrt to obtain a luof such retn, l1 der; - her 899, 31
au brings sniY in the blmarle a 7ien upnn the hu>bd's %n^.rest in uicatlon aPOnnris-

xealty: MeCnlga.n v. IvleColgan. 19 (N^S^) snsu iuddmcnq aorvlea UY P sucb A
264. inst y23 ferrinonresrden^ anL^a Pet ona nSudprlnent e ^a%t-i ]

In maicin i dlln., 2n.e fo Lhe wfe in case of dniot%on to h%tc7^er, e2 QAPP- oPeva
' oicty mar te d-ivided in deferdant. tiVlutal.er v '" 'wv parlic

diierce, th, } e%+onal P ods being 'ttv ,]ed J. the 6 O.O 316, 3 NI<2d) 66 g' o nli- after
gtass_ ihe hnschnid E nunrrtlet tPaYvationwife ond c.^e tenning %mpl.m ents to Lho hitsG^andv ^here there 15 i•coub servfr

mstalhnents with tbc xeser e^i-
IYIaCOI^an v. â4cCOJgan, 19 O. N. P. (ereed to monY in monthlY ht to rednec the snm sP''a'- eonst

Ut^dr,.r C . t'.. §li9!11, imony may be dcu2 T e fraud
be Payable cither in grnss or in lnstallmemLS out of ln t6e court of the rig' _ coUa

4e
detd ines d nt

thc e
no v ]o

ent tl e con t be emivinced i^
21 ^Per s able to mcef the stiPU a edch gg7,iun- 1

money der^ ed from the bv^^nc= 4 irade or oornpa- i
ruor th1Y instn.llments, the connt retn.i+%s a<ont

tion of thE f.^rnrer h^ [ Oanp (^ " ve4J3 Ilowe, risdiction not to mcdify but to eoforc ^fstbo 7, fU

O. N. P. (2` S) 324. " be en- jng lu into and utade a P rrt dba%lz r,ay thai" Acarried form
1n n Prec' dir ; for rl.mony a nouo^'idnnt hus- eontra,ts which decree

atlr ^ a depositonly by in % and it dn ^l 3ecree, m it is o%dere it^
]olned from i pubL.at%onl art^es Perform in nrar "cr a

all
Sree to the

eontraut theY aPpebund. ^+'ho s servad Lhe ro`Pe•twe
he nrdered to Pay such de.Posit to the vd'ife, as as bY the terms of Lheir dg

may defense in an a"-t%on erform. A provislon in the fina7 din'tallmonts for not
alArnocy. Sucb Pav-ment c is huasb cnd. PenningLmr v. P ent be altcrna, , alim%n ente^ed Lar the monthly

242' au,aga,inst tho baulc Y%Y th61 L P.d."1.1 &7 5 Qt. awBantc, 'L43 U S. 26D, which exeention rs arded rtovided tne P
tive and an 6dditional remedy P f)Ii. A. 1917P, ll59 [affi'minK Penntngton v>3a'rh^
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g DIVORCE AND ALTMONY § 11991

7
tigand >clns've remeily: Fullerton v. A court has jurisdiction to make allowance ofif the
ulierton, 14 O.L.A 472. alimony against a nonresident defendant

Zqhe.ro a cvife obtain`
a a decree fnr divoree, wi4h property is within the jurisdiction of (he conrt:

yp order that the husband pay to her a!imony in Bemrer v, Benner, 63 O. 5. 220, 68 N. E. 569 [fol-
stipnlated sum Per >nonth until the gross amount lozved, Transit Co. N. Boeman, 81 O. S. 609; Penning'-

a11oa'ed has becn paid, the Sudement for alimony ton ^ Bank, 92 O. S. 61T, wlach aftrrmed, without
rgn not be defealed or a commitrnent t(i ja.il for opinion, court Of appeals, which affirmed, Pennlug-

fai lare to k>^ry avoided by thesubsequwrt marriage tmr v. Banlq 11 O. N. P. (N.S.) 6Z0, 22 O. D_ (N.P.)
of Ibe defendant to another woman, and the setting 32, and was afRrmed, Pennington v. Bank, 243 O. S.
up by hfm of the claim that all his mcager salary 2697; Young v. Ynung,10 O. App. 351, 29 O. C. A.man +24 Gnotion tu cer-tify recm'd overruled, Yonng
Is rednired to suPporL his new family: Aoff Yv Aoffman, 8 O. C. C, (N.S.) 550, 18 O. C. D. 658. v. oang, 16 O. 1.. R. 61, 63 Buli. 184); Penningtun

v. Ba.nk, 11 O. N. P. (N.S.) 620,, 22 O. D. (N.Y.) 32
An action may be broeght on a foreign decree iafEamed by court Of -appeals, which was affirmed,

which arvards aiimony llayabla in inslallments, if without opinion, Pennington v. Bank, 92 O. S. 517,
execntien has subsequentiy been awarded therefor vrhiclr was atflrmed. Pennington v. Bank, 248 U. S.
by such foreign court: Woodward v. Woodward, 2691.
16 O. ApP-12 [motion to certify record overruled, . .. . .
Woodward V. Woodward, 20 O. 1- R. 3191. If a suit for alimony is appealed from the

court of common plbas to the court of appeals, and

6, 2tansfei to defeat alifnony no obl`ection to the rib'ht Of the appellant to ap-
An iNunetion rnay be granted Pending the trial poal such case is mado uritil after a final deeree

nioti
of un action for divorce and alimony 'to preveni is rondthe,ddefeated Party eananot berheard on a
allonation of certain real esl:ate Of the husband ruled,
chatgad with certain eqnities ife favor of rhe wife: motion to dismiss such apPeal, even though he
To]erton V. Wil9iard, 30 O. S. 579. contends that the court of appeals has no juris-

eonve od away b dcfendant to de- diction in tUre alimony under Art. IV, § 6 of the
Prnperty Y Y constitution of Ohio: Cadwetl v. Cadwell, 93 O. S.

feat any fn[l'e aliowance of alimony, and prop- 23, 112 N. E. 148 [afHrning Cadwell V. Cadweli, 17
orty conveycd awaY in trust to sa4isfy alimonY, O_ C. C. (N.S.) 528, 25 O_ C. D. 537.

If things

anY si>all be ailowed, may be desr.ribed in the
A

Potasl neaforeeeinm>t of uthe trust in taadivnrcet>and re der1P esu nes a t i ding,by thercourt ofrallt
a]imony case, for, bY U. C. 9411992 and 11996, any necessary and suflicient tn supPOrt sueh 3ndgcnent,

interest of tho defendant in prreperty may be set in the absence of a 713 N. E^g59e eontrary: Bly
N.

up. lf the property is descrlbed, injtmetion is not v. Smith, 94 O. S. ll0, .
fm' the suit is a lis pondens: I'letehor The jurisdiction of a eourt In an action Of

v. p7etcher, 15 O. C. C. 271, 7 U. C. D. 606. divorce, alimony and the custody of minor children,
-ciar] sttached IS a continuSngt Y •

a evifc deeded property to her husbandhereW
for a consideratten of one dollar,and he salls it
for half its value in a.ntic.ipatlon of an al;mouy

d aiso alimunyl . ..ue ansuit, her dower at preeent va ^^limotty was appealed
to the extcnt of the deficiency wI1L be charged y^rhere a deerec allowiug'
against the Purc,hasers. The,v are chargeable with to the circuitcorut and a decree in the lattcr court
noticc; Tate v. Tate, 19 O. C. C. 532, 10 0. C. U. was remanded for execotion, its jurisdiction is not
321. continuing but a later aPPlication on new faets

A mortgage given by a huaband to withoutaPOn_ inoifyin ,Belane the circuet cour[]>,^> â4vissner nrrIDIeissne,rfl
tended indebtcdness, but, in fact, <
sidera6ona.nd for the sole purpose of defeating 11 Q C. C. 1, 5 O. C. D. $05.
alimoriy, will be set aside against her ulainr there- A decree for alimony in a lurup sum Ss subiect to
fm', whce no rigbts of hmocenoo of third Parties the contrql of tlce court; and IL may be modified
iatervene; Chittenden V. Chlttenden, 22 O. C. C. Irr viewof changed conditiuns, even aftor the
498, 12 O. C. D- 526. ternr:at wlrich such decree was rcndered: Sager-

A wife nray rnaintain an action against persons v. Sagor, 6 O. App. 489, 26 O. C. C. (N.S.) 622, 27

who cunspire with hcrhusband to defraud her of 0- C. D. 659.
herdoyver in an eguitable estate, alUcongh she had If a court has jurisdiction to commit for eon-
not re¢qverod a Sudgment for alimony- at the time tempt, for refusin6 to comply with a decree wlrioh,
of aurh frandotent conveyance: Iddings v. Whi•t- orders tho paymeut Of alimony in gross, and it is
acre, 1 O. APP. 223, 19 O- C. C. (N.S.) 36, 24 O. claimed that error intervenes, habeas corpus will
C Tl 427 nut lle as a means of reviewing such decree. If

IP a restraining order hasissued In a prooeeding such docree can he rc6ersed, this must be done
for alimony, enjo-iving the defendn.nt from dispos- by procoedings in error; In re whallon, 6 O. A1rP'
ing Of certain realty or from encumbering it, It is 80, 26 O. C. C. (N.S.) 467.
a violatjoh ofauch restrmining order for him to Whfle as ti geno,al rule the jurisdiction Of a
confess 3udgment in an action-brought a.gainst conrt ln alimonY Proucedirrg's is a continuinb 3uris-
him by one to whom he is indebted: Loan & Build- diction, it does.not necessarily foltow that every

lug Co. T. Concrete Co., G O. App. 43, 28 O. C. A. decree In a]imony may be open to ehanb'e or modi-

399, 30 0. C. p. 226. fication, and that tlce court may nut by its decree,

A decree for alimony in a divm'ee ease, trans- r,r the parties by their agroocnenY, whon the same
ferrh>g property of the husband to the wite, is has been judicially sanetioned by a decree of tho
operative as against IFCe defendant, and those v+ho cour[, completely foreclose any right to a future
particinate with hiuc in a fraudulent conveyanee revision or ehange thereof: Clouglr v. Long, 8
after the 81ing of the peti•tion but befm^e actual Q App. 420, 28 O. C. A. 423, 30 O. C. IJ. 185, 63
service Of snmmons, and againat their grantees with Bull. 205 (Ed.). -
constructive notice and not for value, afl.er such When a gross su>n is aliowod as and for alimony,
fraudulent conveyanee has been set aside by a and full payment tirercof has been ncade, Scch
eourt ef equity: Hamllton v. Rudy, 4 O. N. P. (NS a]]riwance is generally recognized as a final ad-
427, 17 O. D. (N.P.)-179. jndicatiun of the rights of the ptuties, and the

CS ^h v T.ongu

7. Jm^isdiction `'
A divorce, alimony and custody of a ehiid hav-

tng' bcetc decreed to a woman, her rcmoval fi'orn
the state and subsequent marriage, pending' an
appeal to the district court as to alimouy,° Ivill
not deprive the latter court of power to dccree
alimony: I^ing v. King, 38 O. S. 370.

whcn one.e ref,
juris-diction over the subjeet rna.l:ter a.nd the par-

475S 135104 Ol ,...,tieso Addans v. State, ex rc
L] 667N

ocourt's jurisdict>on ls at nn end. o
8 O. APp. 420, 28 O. C. A. 423, 30 O. C. D. 185, 63

Bu]i. 20b (Pd.).
Ren.i estate deerced in fee simPle qs an allow-

ance in gross f., alimany is final in so far as It
relates to such Propcrty, and the court has no
hu9sdietion to modify or change such a. decree at

r

o00^^
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a subsequent tcrin: Clough v. Long, 8 O. App. 420,
28 O. C. A. 423, 30 O. C. D. 185, 63 Bull. 205 (Ed.).

A deeree for alimony is a deerce in porsonan
andcan ilot be based upon eons(rnetSVe sm'vice:
Stephenson v, S[ephenson, 54 O.App, 229, 60.0.
b59, 6 N.L:.(Zd) 1005.

When, in a tvifc's action for divoree, it is im-
possible to have personal scrvice on the husband,
her riglit to alitnony continucs nntil adjudicated
notwithstanding the fact t.hat the part c; are no
longer nlan and wif e : St@phensorA v. Stephenson,
54 O.App-239, G OO 550, 6 N1:.(2d) 11105_

When the ivife fled heractlon for divorce, It
was impossible 1.0 havo pcrsonal service on the
hilsband as he conld not be fonnd, and construc-
tive sarvice under the statute had to be resortecl
to in said action, it was Iega.lly impossible to ob-
tain a decree in lrer favor for alimony: Stepllenson
v. Stephenson, 54 O:App. 239, 0-0.0. 559, 6 N.L.(2d)
1005.

The appointmentoC a guardian for a husband
after the rendition of an alinlmly award creating a
lien on all his property, does not transfer jtvisdie-
tion ove.r the husband's property to tllo probate
court So as to prCvent a sale on execution h;y order
of the common plea3 court: Zinn v, Zinn, 17 0.1,.A
508.

The fact that there was no prayer for alitnony
does not deprive the trial court of tnalcing an
award; alimony is an Incident in a divorce action;
Dorst v. Borst, 20 O.L.A. 1.81.

Plaintiff, having been decreed a divorco, can
not thereafter by supplemontal petition ma)ce de-
fendant's em,ployer a party and seelc to enjoin
him from malcing payments of salary to the de-
fendant husband: Roberison v. Robertson, 22

If a court of eompcte.nt jurisdiction renders a
docree for alimony which ispayable in installments,
an action to recover Yur overdue insta.llments may
bebrought in another sta,te, in which the, defend-
ant can be served personally; and the feet that
the court which rendered such decree for alitnony
bas power to modify such decree in the fulure
does not prevent recovery for such instailments:
Lawton v. 4anBensehoten, 27 0. C. D. 79.

Atimony can not bo granted upon service by
pnblication where defendant is a nonresident of
this state, although he has propcrty within the
state: Massey v. Stinnncl, 15 O. C. C. 439, 8 O. O.
D. 237.

A judgnrent for alimony in anotber state having
jurisdictinn of the subject mattor, may be sued
on in this state, and a proceeding in attachment to
enEOa•oe tire colleetion of the judgntent sustained:
tiVaterhouse v. Waterhouse, 6 O. N. P. 106, 8 O. D.
(N.H) 73.

A court which is exercising jurisdiction in di-
vorce and alimony has no general oquitable juris-
diction; snd its powers are only those which a.re
conferred upon it by statute: Stewart v. Stewa.rt,
20 O. N. P. (N.S.) 273, 28 O. D. (N.P.) 173 [atHrmed,
Black v. Stewart, 28 O. C. A. 433; for former opin-
ion in same casn, see Stewart v, Ste.wart, 20 O. N.
P. (N.S.) 1847.

If a dom'ee for a.limony, payable at ecrtain in-
tervals for plaintllT's support, inelndes an allow-
ance of attornoy fees in a specified amonnt, an
action may be brought in a sister state to recover
on such doeroe for tlle amount of the Gttorney
fees, although no recovery could be had fmover-
due instaiments of alimony: '4vcis v. -iPeis, 20 O.
N. P. (N.S.) 593, 29 O. D. (N,P.) 71.

8. Lis pendens

The doctrine of lis pendels bas appropriate and
special application in an acfiun for divorce and
alimony, espeoially where the property directly
involved and claimed is specifically described in
the pleadings: Cook v. Mozcr, 108 O. S. 30, 140 N. E.
590 [approving and following Tolorton v. Williz.rd,
30 O. S. 5791.

A petition for alimnny describing the land and
asking a lien on it, is lis pendens, preventing third
persons acquiring hostile interests: John v. dohn,
12 O. C. C. 328, 5 O. C. D. 535.

If a restrain5ng order is issued in a proceeding
for alhnony enjoining the defendant from dispos-
ing of certain realty or Anmmmbering it, tho pro-
ceeding for alimony beco#nes lis pendens, and a
subsequent decree for alilnony- whtch is nrade a
lion upon suc.lt realty, dates from sueh restraining
order, and it has priority over a judgment which
beoomesa. lien on such realty after s â chrestraln-
ing order and before the rendition of such decree:
Loan & Building Co. v. Conerete Co., G O_ App.
43, 28 O. C. A. 399, 30 O. C. D. 220,

A snit for divorce and alimony resfraining the
transfer of preperty, ivhich was dismissed, but
at a later term, upon rnotion for rehoaring; filed
at the sante term, reheard, a.nd'judgrnent prayed
for granted, was lis penden9 from time of dis-
mlasad tu filirig of motion for rehearing: Green
v. Green, 3 O. C. C. (N.S.) 441., 13 O. C.D. 323.

9. Defenses
h decree for divoroe, obtained by the husba.nd

in another state, in which thore was no jurisdic-
tiou of the person of tbe wife eseept by construc-
tive service, isno defelse to a petitiml by the wife
for alimony: Cox v. Cox, 19 O. S. 502.

A divorce gr:intetl in anuther state without per-
5ona1 jurisdiction of the wife, who was a citizen
of this state and served by publication, cam not
affect her rights in his property here: Doerr v.
'llorsythe, 50 O. S. 726, 35 N. E. 1055, 40 Am. St, 703.

Judgment fcr wifo in alilnmly action was held
to bar husband's suhsequent aetion for divorce
basod ml extreme cruelty and neglect of duty corn-
mitted before decision of alimony case: Picker v.
Pielcer, 46 O.App. 82, 187 N.E. 749, 39 O.L.R. 269.

TNhere the wife obtains a decroe of divorce in
an action based npan eonstructive servico snoh
ffecrec dnes not bnr her rlgbt to have thn gnestion
of aliroony litigatad in a subsequent a.ction:
Stephcnson v. Stephenson, 54 O.App. 239, 6 0.0.
559, 6 N.E. 1005.

A defendant in divorce and alimony snit, who
is ordered to deliver, on a fixed day, eertain per-
soual property awarde[t as alimony,is not in con-
tempt of court for failure to comply therewith
where the property was seized on execnt.ien the
day following that fixed for delivery: Staldebalccr
V. Studebaker, 19 O.L.A. 61.

In a proceeding in contempl. for failurc tn pay
alitnony as decreed, the burden of showing in-
ability to pay is on the defendant: In re Whallun,
6 O. App. 80, 26 O. C. C. (N.S.) 167.

10. Decree

The court may, in decrecing the wife alimony,
talce into eonsideraf.lon property acquired by the
husband by inllerita.nce since the date of an ox
parte foreign divorce: Cox v. Cox, 'LO O. S. 439 [for
an earlier opinion, see Cox v. Cox, 19 O. S. 502].

interest will no( be ailolved on alrears of alL
mony if the wife hos violatcd tlie order of the court
and taken tho child in P-isobedlenco of the urder
of the court, and her lurshand ha.s rrot known of
the place to which she ]la.s gone; but intcrest w(11
be allowed only from the entry of the decree in
the supreme court.r Jalnes v. Tower, 87 O. S. 462,
102 N. L. 1125.

In fixing alllnony, in cascs where thero are no
children and the probabilities are that the lives
of the parties will diverge, tho preferable form Of
permanent alimony is a liimp sum, having in n'IDind
the fact th2.t the wife can nut be dive.sted of her
inchoate right of dower in tho real estate owned
by her husband during the coverture: Balccrv. -
Baker, 2 O. App. l321, 18 0. C. C. (N.S.) 302, 24
O. C. D. 376 [for later demae lnodifying decree for
alimony, see Balter v. 13akcr, 4 O. App. 170, 21,
O. C. C. (N.S.) 690, 25 O. C. D_ 213, 60 P.ull. 25 (Ed.)7•

A dceree for alimony is distinguished from ari
urdinary judgment in that it is reg'ulated by s[at-
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ute and calls for sound diseretion by the court in
iitth^g the judgnvent as to the amount, time and
tnanner nf Payinent to the facts of the case In
hand: Baker v. Baker, 4 O. App. 170, 21 O. C. C.
(brg,) 590, 25 O. C. D. 243, 60 Bull, 25 (Hd.) [for

oPinion 2ti ^n8q_ Il1°t3'21y 18 O.this C. case,
C. (N.S.)N307., r 4gakea

O C- D. 37G].
The oourt may determine every interest defend-

ant had In any property, or that of other parties
to the suit who clv.im an interest in it, and take
it intn aceount in thc allowance of alimonY:
Fietoher Y. Fletcher, 15 O. C. C. 271, 8 O, C. D. 271.

^);zpeci.ancy;' a.s apPl[ed tn property whieh may
be considered in determining a husband's ability
to pay aliniony, does not inelude the niere pos-
sibility of accession by inheritance from his living
parentsl Davis v. Davis, 12 O. C. C. (N.S.) 29, 21

O. C. D. 136.
The earning capaeity of a marriod wmnan will

be consideesP v allytcifnthe husband p ir at tnant ofaliaonv,
smali means: Carr v, Carr, 18 O. C. C. (N.S.) 124,
32 O. C. D. G30.

ti. Effect of decree
Dotver is barred by divorce, G.C. 710502-1.

A judgment in a suit for alimony alono does not
divcat a wife oT her dower rights: State cx rel.
I3offman v. Markey, 17 O.L.A. 444.

Honrestcad riglrts of w'ifo rennaln nntil divorce,
hat no ]onger: Dittey v. Ellifritz, 8 O, C. C. 278, 4
O. C. D. 465.

A decree for divorce and alimony, granted to
the wife for the aggressions of her husband, which
provided that there should be allowed to her "as
and for alimon)S out of the plaintiff's (thc hus-
hand) real property, according to t1io -s(.at.tlte in
sach case made and provided," cerLain real estate
q,erebt described, passes to the wife all the titie
whieh the lrusband had in the premises: Callagher
v. Fleury, 3G O. S.590.

AdeQree iu a dtvarcoproceeding which provides
that a certa.inquantlty of land should be surveyed
and set off to the wife as alimony frotn a tract of
fa.nd owned by tire husband, does not, per se, vest
in the wife title to a,ny particular portiou of the
tract referred to; in order to have such effect the
particnlar-portion ntust bedot.ermined by survey:
Telephone & Telegraph Co. v. Graham, 2 O. N. P.
(N.S.) 302, 14 Ci. ll.(N.P.) 723.

12. -Lien on realty

Formtirlya.limony in installments was uot a lien
on real estate unless charged thereon in-the decree:
Olin v. %unp,erford, 10 O. 268. - -

Alimony charged on real estate under a petit.ion
for divarce in generai tertns is a•lien otilyfrom
the rendition of tlre decree, and is pnstponed• to
judgments rendered pending tlre suit: ]damiin's
Lessee v, I3evaus, 70. (pt. 1) 161.

Where in an action for divm'ee -and alimony
there has been an injunetion pendente lite to
prevent alienation, a decree for alilnony made a
lien upon tite premi;es is superlor to the lien^ of
a niortgagee whu had acttmi notice of the pro-
eeedings and whose mortgab'o was exeenied and
recorded, pendingthoso proceedings: Tolerton V.
Williard, 80 O.^ S: 579.

A vosted remainder, contingent only in amount,
may be c'harged with alien for alimony: Min-
Young v. hfinYOmtg, 47 O. S. 501, 25N.P). 1GS; see,
alsn; MeCOlgao v. N[eColgaq 19 O. N. P. (N.S.) 254.

In an action by the.wife for divorce anda1t-
moni•, a decree for alimony in nloney, Payable 7h
gross, wil] operateper sG as a lien upbn the lands
of the husband in the county where it is rendered,
and may be enforeed by levy of execuLion upon
such lands, when theyhave beenconvcyed by
the husband after the rendil.ion: Conrad v.
Evericlr, 60 0. S.476, 35 N: B. 58, -40 Am. St. 679
[afl3rming Everich v. Conrad, 4 O. C. C. 231, 2
0. C. D. 81.7].

An award of alintony in -gross is In legal eRect
a jndgment o.ollectable by exeoution and operatUug
per se as a lien on all the real estato of the de-
fendant in the county: Coffnian v. Finney, 65 O.
S. 61, 51 N. E. 156, 55 L. E. A. 794.

A decrce for plaintiff, upon a petition whieh
alleges that plaintiff has legal title, and also see1rs
a division of property as alimony, has priority
over a cognovit judgment which is entered after
such suit has been iiled, but before such decreo has
been rendered: Cook v. Mozer, 108 O. S. 30, 140
N. E. 590.

For enforcement of judgments, Including all-
mm,y, against ane who had disappcared before
the death of his anccctor, but had iiot beon absent
seven years at the death of such ancestor, seo
Youug v. Young, 10 O. App. 351, 29 O. C. A. 524
[motion to certify record overruled, Young v.
Young, 16 O. L. R. 61, 63 Bull. 184].

A]nnip sum may be awarded to be a lieu upon
any lands- of the husband, and the decree does
oot becusne dormant for want of execution within
fivc years: Wobster v. Dennis, 4 O. C. C. 813, 2 O.
C. D, 5GG.

A decree for alimony in gross Is superior to the
Iien of a mortgage excouted beforo the term of
court at which the decree was rendered, but not
recorded until after the flrst day of the term:
John v. Tohn, 12 O. C. C. 328,,5 O. C. D. 5,35.

]f a, petition for a1L+nony has been flledseeking
to nharge the' alimony upon specific property, a
creditor of We defendantcan not-obtain a Iien
whiult will be prior to such decree of alimony
when entcred: Tripplehorn v. Cambron, 15 O. L. R.
76„62 Bpll. 262 [appeal dismissed on question of
turisdjction,Tripplehorn v. Cantbron, 250 Fed, 605].

A decree for alimony, rendered In an action
broug'ht within :four mont.hs beforo bankruptcy
proceedings wereinstitated agains0 tho defend.vtt,
and made ¢ licn upon specific realty, has priority
over genor:ii creditors, without reference to the
tinte at which the defendant beoame batikrupt;
Tripplehorn v.. Cambron, 15 0, L. It..76, 62 Bull,
262 [appeal dismissed on question-of jurisdiction,
Tripplchorn v, Cambron; 250 Fed. 605].

Realestate in atwther eotmty (not part of a
l:racb in this county) ean not be declared by the
decreesubject to a lien for aliixtony, and if the
ttecree--does so, and a sale is had t.hereunder, the
sale can not he sustained as an exectttion saie:
Wilmot v. Cole, 10 Deo. Rep. 777, 23 Bttll- 839.

13. -Support of children
'1he obligation to provide reasonably for the

support ofhisminor child until the latter is in a
Condition to provide for its uwn snpport, is not
impaired'"bya decree }vhich divorces the wife a
vinculu on aceount of the husband's misconduct,
and gives kher the custody, care and nurture of the
child, a.nrl allows-heY' a sum of mnneyas alimony,
but witlr no provtsion for the child's support:
Pretzinger v. Pretzinb'er, 45 O. S. 452, 15 N. E. 471,
4 Am. St. 542.

The mother ntay rocover a reasonable compen-
sation frotn the father for necessariesfnrnished
by her to the child aftor such dccreo, and may
maintain au original action for such eomPensa-
tion against'the father in a court otherlhan that
in which the divorce was granted: Pretzingerv.
Pretzinger, 45 O. S. 452, 15 N. U. 471, 4 Am, St. 542,

A,juds"inent for a monthly sum as alitnony to
the wife to whose cusLody -a chiltl had been
awarded, is notaffectedby an agreetnent of the
parties -relieving the hpsband of tiLo alimony, he
assuming the eustGdy Pf the child, which fle put
iti ahorphan usylum, whence it -was reclaimed
by the wife: Fricke v. Id`ricke18 O. C. C. 433, 10
O.-C. D. 203.

In a proceeding tor divorce and for the custody
of tninor children, the court of common pleas has
jurisdiction to order the father to pay to the-clerk
of the court :a certain sumeacll month,"which

00093
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satd money shall be kept intact by said clerk of
court for the future use and benefit of said minor
children, until further order of this court,' and i1
the father of such children refuses to make sueh
payments, and he is committed to jail for contempt,
he can not be discbar€'ed on habeas corpus be-
cause of lack of jurisdiction: Rhynard v. Gard-
ner, 7 O. APp. 262, 28 O. C. A. 194, 30 O. C. 1), 1.75,

In a divoree and alimony prooeeding, an allow-
ance of a specifio sutn of money per week for the
maintenixnce ofminor children havixlg been
granted, the court has power to make such xnodi-
fication of the order as the necessity of the case
demands, regardless of the form of tbe motion by
which the necessity ]s brought to thc court's at-
tention: Monabaa, v. Monahan, 14 O. App. 116.

An allowance for support of xninor child may
be changed because of subsequent conditions, even
thouglr tbe parties originatly ag'reod upon the
ac,otint cf such snpport: Connoily v. Connolly, 16
0. AHp. 92. ` •

Where a wife procures a deefee for alimony
alone with order for weokly allowance for minor
child until the child-bocmne a certain age, and
later is granted a divorce iu another st,ate, the
court rendering the alimony decree may thereafter
entertain a motion by the wife for a judgment on
the alimony deeree although such decree did not
contain the roservation "until further order of the
court." Upen suclt motion heing made, the court
should first rule upon ob,iectlon to Its jnriediction
and -then give defendant an opportunity to pre-
sent a defense: OTlrit.akerv. Whitakor, 19 O.L.A. 2G.

A police judge has authority to grant decree
forsupport and place delinquent husband under
bond, notwithstanding decree for alimony: State
v, Schunlan, 7 O. N. P. 619, 8 p. D. (N.P.) 703.

' Failure to ask for or obtain alimony In a di-
vorce suit will not, bar the wife from a subsequent
9tqtfor an allowance for snpport of children:
Cordes v. Cordes, 37 Bu1L 225, 8 O. D. (N.P.) 670.

14. -Necessaries
-'Where the husband pays alimony pendent.e lite,
he can not be charged with necessariea snbse-
quently furnished during the pendenoy of the pett-
tioir: Iiare v. Gihson, 32 O. S. 33; see Coffman Y.
Finney, 65 O. S. 61, 61 N. 79. 155, 55 L. R. A. 794:
Sherer v. Price, 3 O. C. C. 107, 2 O. C. D. 61.

Third persons can not qucstimt the adequacy of
the allowance of alimony pendente lite collaterally,
everl though Chey have furnished necessarios to
the wife: Hare v. Gibson, 32 O. 9. 33.

15. --Collateral attack
Tn an action by a wifo for alimony, the court

may approve a contract between the husband and
Wife adjnsting such alimony. A consent deeree
thus rendered may be set asido for fraud, but it
can not be attaeked collaterally: Sponsellor v.
sponseller, 110 O. 9. 395, 144 N. I9, 48.

if a consent decree is entered In an alitnony suit
by which the wife agrees to resume marital rela-
tions with her husband, and be ag'rees to convey
certain property to her, he can not attack such
decree collaterally: Spnnseller v. Sponseller, 110
O. S. 395, 144 N. L. 48.

If defendant, ln a suit upon a prior decree of
alimony rendered In Ohio, contends that plaintiff
voluntarily subxnitted her rights under such deeree
to a court of another state, in which defendant had
brought an action for divorce, and plaintiff denies
such allegatiun, an issue of fact is presented, which
should he determined npon the evidence. If do-
fendant voluntarily submitted such claim, it is
mer6ed in the decree of the foreign court; but if
not, plalntiff. Is entltled to recover the overdue
installments: Gilbert v. G1lbert, 911 O. S. 417, 108
N. 1?. 1121 [for earlier opinion, see Gtlbert v. Gil-

bert, 83 O. S. 2657.

16. Enforcement of decree
An order for the payment of alimony In a lump

sum xnay be uued on In the same manner as a judg-
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ment for tnoney only: Mcister v, Day, 20 O. App.
224, 151 N. E. 786.

A separation ag'rcement entered into between
husband and wife; without mistake, misreprescnta-
tion or coorcion a.nd tnade part lof a divorce de-
cree, will be recognized in a subSeiluent proceod-
ing to enforce delinquent payments of alimony:
Campbell v. Campbell, 23 O.L.A. 609.

The statutes d(i not authorize the seizure of,
property of a nonresident husband to enforce pay-
ment of alimonyt ASiesse v, Mies6e, 7 O. N. B. 531,
5 O. D. (N.P.) 661.

After thc- wife's death, her unpaid judgment for
alimony may be enforced and coilectcd by her ad-
ininistrator, although her second husband, as her
sole ]reir, will reccive it: Sharp v. Sharp, 7 O.
N. P. 538, 6 O. D. (N.P.) 562.

17. -Injunction
In allowing alimony, the court does not exercise

general equity powers, but is controllnd by the
statnf.e, and is authorized to esoroise sueh powers
as that espressly gives, and such as is necessary
t,n lnake effect.ive its orders and decrees thus mede,
such as injunction to maintain the stahrs quo and
provont action by defendant, which rnay tend to
render nugatory a decree favoring plaintiff: De-
Witt v. DeWitt, 67 O. S. 340, 66 N. D. 13G.

Where, in a.ction for divoreo and alimony there
has been an injunction pendente lite to prevmn
alienation, a decree fcr alimony made a lien upon
the premises, is superior to the lien of a mort-
gagee who had actual notice of thep2ceeedings
wld whose mortgage was executed and recorded,
pending tho,sc prroceedings: Tolerton v. Williard,
30 O. S. 579.

In an action in the nature of a creditor's bill,
toenforco collection of a judg'xnent for alimonY
obtained by the wife against the husband, a court
of equity has power before enforcing such judg-
ment to ntake a conditional decree requiring the
wife to tnake restitntion of property obtained in
lieu of alimony theretofore agreed upon with her
husha.nd: or, if restitution be nOt made, to enjoin
the collection of the judgmralt, for alimony nPOn
the cross-Dotition of the husband: Mcl]ntire v.
Mcl]ntire, 107 O. S. 61.0, t40 N. E. 328 [distinguish-
ing DeWitt v. Dewitt, 67 O. S. 340],

An injunction will not -be granted when It Is
unconscionable to grant t,he sanre, even though
a legal right is about to be violated; and where
the legal right arises out of a decree of court.
rendered by mistake, an injunction is Pr'operly
refused: Parsons v. Pall Co., 6 O. C. C. (N.S.) 116,
17 O. C. D. 162 [afflrmed, without report, Parsons
v. Pall Co., 74 O_ S. 4647.

If a husband aabandons his wife and gcts his
property into his son's naanc by means of fSaudm
lent attachments on bogvs debts, chancery }vill
not hold it an advancement, bnt will enjoin eon-
veying and appoint a receiver to collect the in-
come and pay alimony lniless It is secured: Qnes-
tel v. Quostel, W. 192.

16. -Contempt
Pendency of a petition to rnodify an allowanra

of alimovy will not protect the party from con-
tempt Proeeedings for not paying it: Fricke v
Frickc, 18 O. C. C. 433, 10 O. C. D. 203,

A final money decree for alimony is not a debt
within the purview of the constitutional inhibi-
tion against imprlsonrnent for debt, but is such an
order as that, under favor of G. C. ¢ 11137, pnnish-
mant as for a contempt may follow a wilful failure
to comply with it: Cook v_ Cook, 66 O.S. 566, 64
N.0 lIl. 567, 58 L. R. A. 625; Kaderabek v. Kaderabek,
3 C. C. 419, 2 O. C. D. 236; E(finger v. State, 11
O. C. C. 389, 5 O, C. D. 408; Stato v. Schuman, 7
O. N. 1'_ 619, 8 O. D. (N.P-) 703, 38 Bull. 271.

In a preceeding in contempt against a PattY
who has refused to comply wlth a money flecree for

'
alimony, it is not essential tha,t the eoxnPiain
allege that the party )s able to pay the meuej't
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Conlc v. Cook, 66 O. S. 566, 64 N. F. 567, 58 1, it. A.

625.
A jtidgment in an action for alimony, or a judg-

nzont finding a party guilty of contempt for fallure
to comPly with the rrder of t.he court in such jadg-
mont for alimony, ean not be attacked collaterally
ln a proc.eeding in habeas corpus: 131Y v. Smitlr,

94 O- S110, 113 N. P7. 659.
Sn a proeceding in contempt against oale who

does not comPiy with a deeree urdering hhn to
pay alimonY thc burden uf proof is nPOn suell
party to show that ite is not financially able to
complyu'ith theterms of such decree: 13ty v.
$mith, 94 O. S. 110, 113 N. E. 659.

Althongh a court has power to Lnprison une who
refuses to pay alitnony whichhe has been orrlered
to pay, yet where there is added to thc a.mount
of such alimony a fine anrl the eust of the contempt
proceeding and the defendant Is commi(ted until
the whole sum is paid, the order of imPrisomm^nt
is invalid: Lubbering v, State, 10 O. C. C. 658,
10 O. C. 1). 508.

A decree for alimony in gross is not a judgment
for a debt; and the inbcrent power of the court
to enforce sucb decree by proceeding in contempt,
and-by imprisontnent, is not taken away by Art.
1, § 15 nf the Dnnstitutiun of Ohio, wltich provides
that no persnn shall be imprisone.d for debt in
any civil action: In re Whallon, 6 O. App. 80,
26 O. C. C. (N.S.)167.

A cotnplaint frled in a cor.ternpt Droezeding
against a husband wBo is in default for payment
of alimony against him, is not insufficient In law
beoause it contains no allegation that the defend-
ant was able to pay alimony, but it wilt be pre-
sumcd that the court heard evidenec and found
that the defendant was able to pay the amounts
adltldged •usainst him: (3aliey v. Galley, 13 O. C.
C. (N.S.) 622, 23 O. C. D. 161.

Discretion is twt abused wbere the trial court
refuscs to punish a defendant for failure to pay
alimony, the plaintiff herself, Itaving removed a
ehild of the parties beyond tbe jurisdiction of the
conrt, so as to prevent the defeudant from visit-
InK it, as allowed by the court: Mackenzie V.
Mackenzie, 17 O. C:C. (N.S.) 494, 32 O. C. D. 249
[atHrnied, Nvithout opinion, Maekenzie v- Macken3ie,
89 O. S. 4411.

Conternpt lies fur nonpayment of alimony in in-
stallnrents: Myers v. Myers, 3 O. N. P. 162„ 4 O. D.
(N,T'.) 217; Schuman Y. State, 6 O. N. P. 244, 7
O. D. (N.Z'.) 503.

Contempt for refusal to pay alibnony may be
enforced by attachment against husband: Stew-
art v. Stevart, 10 Dee. ]lep. 662, 23 i3u11. 38; liand
v. Ifand, 11 Dec. Rep. 202, 25 Bull. 214.

19. Modification of decree
Modification ofan order for alimony may be

granl.ed upon motion or by petition for that pur-
pose: Meister v. Day, 20 O. App. 224, 151 N. T9. 786.

Where the husband is worth six hundred thou-
sand doilu.rs, and has a daughtcr flve years of age,
whose custody is awarded the mother, an allow-
anee of one lrundred and fifty thousand dollars as
atimony, and an additional sum of fifit.y thousa.nd
dollars in trust for the benefit of the child until
she beoomes twenty-five years of ag'o, Is not mani-
fest.ly against the evidence: Owens v. Owr,ns, 20
0. App. 618, 152 N, E. 767,

In an appiication to inodify a continuing order
for alimony it. Is always necessa.ry for modification
of such order that the applic.ation set out and
the evidence substantiate a changed condition as
a predicate for such modification: Pellegrino v,

Pelle¢rino, 7 O.O. 106 (:,4pP.).
Changed eonditions nocessary to entitle defend-

ant to modification of alimony mus't be sueh that
parties could not have reasonabiy contenlplated
at time of decree: k3orst V. ]inrst, 14 O.L.A. 525.

A court Is without jurisdiction, on a motion to
mo(lify, to reopen an atimony decree and modify
a former decree where siteh former decree was a
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final determination of the rights of the parties,
and there is nothirU' within I:he entry to indicate
a purpose of the court to maintain a continuing
jurisdiction of the parties or subject. matter: 131ake
v. Blake, 20 O.L.A. 3.

An allegation, by a divorood wife in a proceed-
ing to modify an albnony deuree, that her son,
an adult, is in an institution for feeble-minded
and dependent upon her for support, does not
state a gl'ound for rnodification, as suclr adult son
is not a legal charge on either parent: Stlake v.

Blatte, 20 O.L.A. 3.
`Phe trial court, In a divoace and alitnony action,

has continuing jurisdietion to increaseor deerease
monthly alimony allowancc and suppnrt for chii-
dren, witere parties have nlade no agl'eement as to
amount, and conrt entries contain the phrase ^untii
further order of court": Bucher V. Bucher, 24
O.L.A. 447.

The change in the circumstances of the peti-
tioner, whieh will warrant a modification of the
origina.l decree fmalimony, rm,st be of su rnato-
tial a character as to make necessary a modi-
fication of the original decree to suit the attered
condition of tlre parties: (lonant v. Conant, 16 O.
N. P. (N.S.) 72, 26 O. D. (N.P.) 57.

The loss by the wifc of the aid of her son be-
cause of his prospective marriage dues- not con-
stitute a change of circumstanees warr'anting a
modificatinn of the decree for alinrony, since it
rnnst be presirnted tbat the court in granting the
decree had in mind the prnbabiiity that the young
man would many In due time: Conant V. Conant,
160.N.P. (N.S.)72,2fiO.D. (N.P:) 57.

A snit to mndify a deeree for alimony as boing
excessive is demm•rable, if iL does not show the
amount and value of defendant's propert.y at tho
date of such decrcc: Moore v. Ja.ckson, 1 Dayton
Torrn Rep. (Tddings), 2-

To reduce alintony, changed conditions of the
parties or property tnust be shown by the petition,
and a petition is dernurrable which merely avers
that tlm plaintiff (original defendant) is out of
employmetrt-that the valuation of his property
as agreed on at the time was excessive and that
he must depend on his rents for support: Reid v.
Dayton, i Dayton Term Rep. (idrlings), 104.

20. -Consent decrees
' After a snit for divoree and alimmty has been

finally deternrined by the court granting the di-
vorce, additional aliniony can not be allowed where
Ihe reasons for such allowance existed at the time
of the judgment: Petersine v_ Thomns, 28 O. S. 596;
Miessner v, Miessner, 11 O. C. C. 1, 5 O. C. D. 305.

Where alimony has been granted in irnstallments
to a divorced wife, her remarriage to a man
financially able, and who does, in fact, support the
wife, would he prima facie goud cause for ntodi-
fying a former decree, so as to reduce the amnnnt:
Olney T. Watts, 43 O. S. 499, 3 N. E. 354.

]f a former decree for alimony was in the nzt.ure
of a permanent division of the husband's propcrty
by consent, the decree merely aftirtning tire agree-
ment, this may be a defense to a dernand to change
tite allowance: Ohtey v. Watts, 43 O. S. 499, 3 N_ E.
354.

Whether the court has power to nlodify a decree
for alimony rendered ttpon evidence in an adversary
proceedhlg, see Olney v. Watts, 43 O. S. 499, 3 N. N.

354.
VJhero a divorco is decreed to the wife for the

aggression of the husband and atinluny is adjudged
to her by agreemt+nt of the parties,the terms of
the decree as to alimony are not subject, in the
absence of fraud or ml5take, to modification uPOnr
a petition Lled by the fonmer husband after tho
term at wlrieh the original decree was made: Law
v. Law, 6-t O. S. 309, 60 N. E. 560 [reversing Law v_
Law, 15 O. C. C. 409, 8 O. C. D. 314, 39 Ball, 381,

A contract between husband and wife for a
division of their proporty and alimony, can not,
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after being approved by ihe couri and carried into
the decree, be modifiod thoreafter on acoount of a
ehange of circumstances, such as the dcatb of
the wife, if no power to tnoflify such decree is
resorvodu Iiassaurek v, Markbreit, 68 0. S. 554, 67
N. B. 1.066.

See, a.iso, Petersine v. Thomas, 28 O. S. 596;
Julier v. JuIIer, Cl O. S. 90, 56 N. L. 661, 78 Am.
St. 697; Law v. Law, 64 O. S. 360, 60 N. E. SGO.

A court does not lose jnrisdiotion of a suit for
alirnony by rea.soii of the fact that the parties
entered into in agreenxent by which the plainttff
withdraws all charges, and the dofendant agrees
that a, consent decree for a specified amennt of ali-
mony may be entered: Sponseiler v. Sponseller, 110
O. S. 305, 144 N. E. 48.

if a consent decree for alixnony has been ob-
tained hy fraud, sueh decree may be vacated at the
same term or vacated or niodifled thereafter: Spon-
seller v. Spon.solier, 110 0.5. 395. 144 N. E. 48.

A decree of alimony which embodies the agree-
ment of the parties can not be modified because
of a change of conditiom:: Connolly v. Connoily,

16 O. App. 92.
An allowance for support of rninorchild may

be changed because of subsequent conditions, even
though the parties originally agreed-upon tbe
amount of such support: Connolly v. Contmlly, 16

0. App. 92-

If a contract for division of property, in a suit
for divorce, separation and alimony, provides for
a fair, reasonable and permanent division of the
husband's property, and is adopted as a basis of
tho court's order, it wlll bind the pa.rties and pre-
clude-a subsequent inquiry because of husband's
changed circumstances: Andress v. Andress, 7 O.
N. P. 283, 9 O. D. (N.P.) 569.

21, -Other decrees-division of property
Where alimony is decreed in a g'ross sum, pay-

able in ins-tallments running tlirough a series of
years, it willbe regarded as ordered in contem-
plation of the wifo rema.ining single and dopendent
upon her husband for support, and as snch is sub-
ject to modification upon her remarriage: Baker
v. Baker, 4 0. App. 170, 21 O. C. C. (N.S.) 590, 25
O. C. D. 243, 60 Bull. 25 (Ed.) [for opinion fizing
alimony in this case, see Balcer v. Balcor, 2 O. App.
321, l8 O. C. C. (1V.S,) 202, 24 O. C. D. 3767.

Where there is property which has been acquired
by the joint efforts of the husband and wife, no
division of the property will be nrade wherr, di-
vorce is granted to tho husband and ho bad only
a life estate in the progerty: Iiehr v, I4ehr, 14
O.L.A. 475,

Where a divorce is granted to the husband be-
eause of the wife's wilful absence without just
c.lnse, she is not entitled to alhnony, but may
be granted a division of property: Lerch v. Lerch,

16 O.L.A. M.

Where alimony was awarded in a sam total, bnt
in partial payinents running through over eighteen
xnonths, dower being released In part consideration
thereof, and the wife died when about half was
paid, the decree will not be modided so as to can-
cel the balauce, for the amount was an absolute
judgment, and, moreover, was also a contract and
was reasonable: Meissner v. Bergman, 11 O. C. C.
509, 5 O. C. D. 225.

If the evidence in a proceeding brnught by a
nlarrled woman for alimony shows that the pnrties
have been married about forty years, by her labor
and by the earnings ef the chlidren, together witb
his own services the husband has saved a.bout
twcnty thousand dollars, and the trial court has
allowed sixty dollars a month as alimony, which
9t has subsequently reduced to fifty dollars a
month, the reviewing court will modify suoh nrder,
and will order that such property be divided in a
just and equitable manner between lmsband and
wife, unless the partics tlmmselves agree upon
some divislon: From'iter v. L'ronriter, 26 O. C. C.
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(N.S.) 313, 27 O. C. D. 552 [tnotion to certify record
overruledj.

A change of conditions may justify a reduction
in the amount of aliniony, although it may not
justify the termination thorenf: 13runer v. Bruner,
29 O. C. A. 74, 30 O. C. D. 548 imct.ion to certify
record overruled, Bruner v. Brnner, 17 O. L. R. 4,
64 Bnll. 111].

Modification of alimony may be allowed where
evidence shows changed conditions, and it is iin-
material whether the apnlication for reduction wa5
made in tbe form of a rnotion or petition: Bruner
v. Bruner, 20 O. C. A. 74, 10 O. C. D. 548 [motion
to certify record overrnled, 13runer v. Bruner, 17
O. L. R.4, 64 Bull. Ili].

22, -Maintenanr.e
If an order for alimony payable in certain

amouuts at certain intervals is xnodifled thoroafter
by relcasing the husband from payment of further
sums, the court loses jurisdiction, and can not
tliereafter entertain a, motion 1.o modify the later
decree by ordering further paymentso Garver v.
Garver, 102 O. S. 448, 183 N. E. 551.

The fact that, subsequent to the date at which
a decree for alimony was rendered, the hnsband's
earning capacity had increased and he hafl in-
herited a large amount of property, Is such a
clrange of the condition of t.he parties that the
ooukt which rendered the deeree for alimony may
inorease the amount thereof, ovex if such decree
was for a k'ross sum: Sager v. Sager, 5 O. App.
489, 26 O. C. C. (N.S.) 622, 27 O. C. D. 538.

Where the amount of alimnny pendente lite has
been determined by the court, the husband can not
bo ]teld liable in execss of tbat amount: Skhcrer
v. Price, 3 O. C. C. 107, 2 O. C. D. 61.

A judgxnent for alimony does not become void
upon the subsequent rendition of a decree of dl-
vorce lietween the same parties, bnt in a different
court: Laenbe.rt v. Cleveland, 10 O. C. C. (N.S.)
240, 32 O. C. D. 445 fafhrmed, without opinion,
Lambert v. Ceveland, 88 O. S. 612].

A decree for alimony providing for a cektain
sum payable weekly and which does not pxrovide
that such payments shall be xnade "until the fur-
ther order of the eourtJ" is not subject to modifica-
tion, as it is valid wben made, unless chang'ed
conditions on the part of either or both parties
justify guch rnoditication: Lape v. Lape, 28 O. C.
A. 108, 30 O. C. D. 94 [reversing Lape v. Lape, 62
Bull. 398, and aflirmed, Lape v. Lape, 99 O. S. 193].

A decree for alirnony, payable in instaliments,
rendered by a conrt which retains continuing juris-
diction is nmt a judgment to which full faith and
credit must be given: Wois v. Weis, 20 O. N. P.
(N.S.) 598, 29 O_ D. (N.P.) 71.

See, also, Gilbert v. Gilbert, 83 O. S. 265, 04 N. N.
421, 265 L. R. A. (N.S.) 521.

23. -Division of property and maintenance

Wliere the pet.ition was for alimony ainne and
the allowance which was granted contained a pro-
vision for payment in lnonthly installments, with a
reservation in the docree of the riglit of either
party, in the event of changed circuuistances, to
apply to the court for a rnndification or termira-
tion thereof, an opplication by the husband for a
tormination of the aliowa.nce will be granted, where
it appears that, subsequent to the making of the
a.llowanco, she obtained a divorce and married an-
other man who is abundantly able to support her
in her former statc: Madden v. Madden, 11 O. C. C.

238, 21 O. C. D. 30 [reversing Madden v.
Madden, 6 O. N. P. (N.S.) 693, 18 O. D. (N.P.) 167,
and aflirmed, wit.hout opinion, Madden v. luadden,
83 O. S. 506; f(ir opinion on motion, see Madden V.
Madden,.18 O. U. (N.P.) 161, 4 O. L. R. 579].

Where a woman married another man, who ls
abundantly able to support her 1n lier former state,
and in sucb a case evidence offerod at the hearing
for alimony, which tended to prove assistance bY
the wife in aequiring the property, will be regarded
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as presented only for tlre purpose of increasing
the allowance, and it will be presumed that what-
ever increase the evidence warranted was merged
in the .9udgment: Madden v. Madden, 11 O. C. C.
(N.S,) 238, 21 O. C. D. 30 [reversing Madden v.
Madden, - O. N. P. (N.S.) 593, 1S O. D. (N.P.) 167,
and aHirmed, without opinion, Madden v. Madden,
83 O. S. 500; for opinion on motion in conmron
pleas court, see Madden Y. Madden, 18 O. D. (N.P.)
161, 4 O. L. It. 6791.

A conrt has jurisdictinn to modify a deerce for
alimony subsequont to thc tcrm at which it was
entered where the petition for modification is
based upon a changed condition in the circum-
stances of the wife: Madden v. Madden, 18 0. D.
(N.P.) 161, 4 O. L. It. 579 ifor hearing nn merits,
soe Madden v. Madden, 5 O. N. P. (N.S.) 593, 18 O. D.
(N-P.) I(17, whieh was rcversed, Madden v. Madden,
11 O. C. C. (N.S.) 238, 21 O. C. D. 3D, which was
afiirtned, without opinion, Madden v. Madden, 83
O. S. 6067.

24. Lituitations and dotmaney

Wher., upon the grant.ing of a divorce to the
wife for aggressions of the husband, there is an
equitable division of the husband's real and per-
sonalestate made, and the portion retained by the
husband is ordered to be "held and owned by him,
free and aleiar from the inchoate dewer estate"
of the wife, and the wife is further awarded, as
alimnny, one hundred dollars per month, payments
to continue so long as she remains antuarried, in
the absence of contract orr statutory provision to
the cont.rary, such dem•ee with respect to the in-
stallment aliuteny payments will be held not to
embrace periods beyond the death of thc husband:
Snouffer v. Snouffer,132 O.S. 1117, 9 O.O. 14, 9 N.E.
(2d) 621.

A money decree for alimony doos.not be.oonte
donuant because of the failure to issue execution
thereon for more than five ,vears: Lomert v. Lemert,
72 O. S. 364, 74 N. 77. 194, 106 Arn. St. 621 [atfirrn-
ing bemert v. Lemert, 2 O. C. C. (N.S.) 233, 15
O. C. D. 2,531; Peeke v. Pitzpatrick, 74 O. S. 396, 78
N. L]. 519.

A decree for alimony in a gross sum entered
February 28, 1893, and rnade a lien upon real
estate in the county, is not barred by the statute
of llmital.ions set up by ene who acquired the
title and interest of the husband on November 19,
IOOa: Peeke v. Fitzpatriclr, 74 O. S. 396, 78 N. Ii7.
"a19.

Where a divorced woman remarries and her
first husband contributos to the support of Her
son who remains in her eustody, the second hus-
band can not, after a lapse of five years or nlore,
maintain an action against the first'husband on a
claint theu for the first tinle asserted for a bal-
ance due for the boy's .nraintenanco: Gebert v.
Howard, 2 O. App. 131, 19 O. C. C. (N,S.) 398, 25
O. C. D. 329.

Where a tivife obtains an order for alimony pay-
able in installments in an action for alimony only
in this state and thereafter takes up ]rer residence
in another state and subsequently pel.itions a court
of general jurisdiction for nnd nbf.ains a decree
of absolute divorce in the.t state, if she fails to
ask for pennanent ahuony in such proceeding or
fails to bring to the attention of that court the
orders theretofore procured in this state, she wil7
be deemod to have walved her claims thereto and
t.herefor and will be fiorever barred from assert-
ing any claims for alimony thereafter in this state
and forever ba;red from maintaining any action
hl this state to recover past dne and unpaid in-
stn.llments that aocrued on the original installment
order pt'ior to thet3ivorr.e decree: Whitaker Y.
R'hitaker, 5Y, O.App- 22:11, 6 O.O. 31.6, 3 N_)i.(2d) 667.

It is not necessary as a prerequisite tn awarding
alimony to a wife that the onurt find that the hus-
band has property, real or personal, where there
Ls any source ffom which future installments may
be paid: Pcllegrino v. Pellegrino, 7 0.0. 106 (App.).

Allowance by way of alitnony and for support
of minor children does no0, unLess so provided,

§ 11991

run beyond Lifetime of one against or by wbom
the charge has bee.n personally fixed: R'rig'ht v.
b`ishbaugh, 13 O.L.A. 619.

Where a wife obtains a decree for divorce, with
an order that the husband pay to her alimony in
a stipttlated sum per month until the gross amount
allowed has bcen paid, the judgment for alimony
can not be defeated or a commitment to jail for
failure to pay, avoided by the subsequent marriage
of the defendant to another wouan and the setting
up by him efthe claim that all his meag'er salary
is required to support his neiv family: Hoffman
V. 2loffnian, 8 O. C. C. (N.S.) 5G0, 18 O. C.D. 658.

A judgment or lien for alimony is a continuing
and subsisting clain2 against the husband; it does
not beeome dwmant, is not affected by proceodings
iu bankrnptcy, and injunction will not lie to pre-
vent its enforcement: Lemert v. Lemert, 2 O. C. C.
(N.S.) 233, 15 O. C. D. 253 [afllrmed, Lemert v.
Lemert, 72 O. S. 3641.

25. Satisfaction
A discharge in bankruptcy does not work a sat-

is£action of a decree for alimony: Lemert v. Lemert,
72 O. S. 364, 74 N. U. 194, 106 Am, St. 621 [aRrtning
Lemert v. Lemert, 2 O. C. C. (N.S.) 233, 15 O. C. D.
253).

Where a deeree of divnree has been pronounced
[n favor of a wife for the aggressions of the hus-
band, and she has beonallowed alIlnony, and the
husband appeals the cause to the circuit court,
and, peuding' appeal, beth parties die, the cause
survives lu favor of the porsonal representatives
of the deceased piaintiff and agaiust the personal
representatives of the deceased defendant: Coff-
man v. Finney, 65 O. S. 61, 61 N. 11 165, a5 L. B. A.
794.

Where it is sought by execution to enforce pay-
ment of a balance due under a decree for alimony
granted by tho probate eourt, the eommon pleas
court has jurisdiction to entertain au action by
the defendant to enjoin sale of his property on the
grnusld that the jndgment entered against bim
upon whieh the execution is based has been fnlly
satisfted: I3etz v. Iletz, 4 O. ADp. 264, 23 O. C. C.
(N.S.) 9.

26. Review
A decree for alimony, payable in instalLmente,

is not a final judgment: 14Iyers Y. Myers, 3 O. NP.
162, 4 0. D. (N.P.) 217.

Where the court erroneously nmdifies a decree
fixing alimony, thereby fixing a less am.ount than
in the original decree, the wife is not estopped
from prosecuting error by accepting the amonnt
awarded by such erroneous decree: Law Y. Law,
64 O. S. 369, 60 N. N. 660 [reversing Law v. Law, 16
0.C.C.409, 8 0. C.D.314, 39Bu11.337.

An order of the common pleas cdurt maitlng a
division of property between husband and wife is
an orderfor alimony, and as such is appealable;
Popp v. Popp, 85 O. S. 470, 98 N. E. 1.131.

After a conrt of insolvency has granted a decree
of divorce, and overrnied a motion to set aside
such decree, neither the insolveney court nor the
eircuit court has jurisdiction to entertain an ap-
plication by the adversary party for alimony filcd
thereafter in such case: Boling v. Boiing, 91 O. S.
390, 110 N. B. 106L.

A judgrnent in an action for alimony, or a judg-
ment finding a party gailty of contempt for failure
to comply with the order of tho court in such
judgment for alimony, can not be atta,clced cotlatcr-
ally in a proceedingin habeas corpus: Bly v.
Smith, 94 O. S. 110, 113 N. N. 659.

Upon an appeal fron'r a decree for alimony from
the court of comtnon pleas to the court of appeals,
all the issues of fact on ivhich the rigMs of tho
parties depcnd with refcrencc to alHnony are re-
opened for trial, altliouglla divorce was granted
in the court below, a.nd such divorce can not be
affected by such appeal: Baker v. Baker, 2 O.
App. 321, 18 O. C. C. (N.S.) 302, 24 O. C. D. 376
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(for later decree modifying deereefor alimony, see
Balcer v. Baker, 4 O. APp. 170, 21 O. C. C. (N.S.)
690, 25 O. C. D. 243, 60 Bull. 25 (pld.)'].

If the trial court has rendered aa, decree of di-
vorce and has awarded alimony and tho husband
against whom snch alimony has been awarded
prosocute6 crror to such a depree of alimony, the
deeree of divorce, while conclusive as to the pres-
ent status of the parties, is not conclusive in the
error proceeding to the decree of alimony as tu
the fact of the marriage of the parties: Pnp-
palardo v. Pappalardo, 6 0. App. 291, 28 O. C. A.
449, 30 O. C. D. 235.

After a decree grants alimony to the wife, but
reserves the determination of tho amonnt for a
subsequent hearing, the time within which error
may be, prosemrted does not run until the date of
tho entry which fixes such amount: Rowe v. Rowe,
16 O. App. 180.

A reviewing court can not ftx the amount to be
awarder] as aiintony; it should decide whether the
amount allowed is against the weight of the evi-
denee: Owens v. Owens, 20 O. App. G18, 152 N.E.
707.

In annqtionforalimony alone in whiehalimony
is'awar8etl,-and adivorcedeeree entered on de-
fendant's cross-petition Is then reversed on error
proceedings because the evidence fdils to establish
grounds for divorce, thn judgment awarding ali-
mony must also be reversed since it was awarded
on the theory of permanent alimony bu.sed on the
faet tltai a divorce had been granted: VVelte v.
^Jeite; 50 O.App. 484, 4 O.O. 193, 198 N.N. 603.

An alimony deerec awarding wife sixty dollars
pdr xnonthand tlvedolla.rs per montlx for arrear-
isges, to he paid by'husband earning approximately
two huntired dollars per month, is not so excessive
as to be ground for reversal: Converse v. Con-
verse, 13 O.L.A.19G.

lf a bill of exceptions iloes not show what
qvid.eneo as to defendant's property was offered at
the original hoariug, it will bc prosumed thut the
aqurt had before it sufticient evidence as to the
amount of such pronerty; and that It made. its
award in compliance with tlre law: Lape v_ Lape,
28 O. C. A. 108, 30 O_ C. D. 94 [reversing Lape v.
Lape, 62 Bull. 398, and amrmcd on difeerent grounds,
Lape v. Lape, 99 O:S. 143]; Brnnerv. Bruner, 29
O:. C: A. 74, 30 O. C. D. 548 [tnotion to certify
record overruled, Bruner v. Bruner, 17 O. L. R. 4,
64 Bull, 111].

SEC. 1199`'.. Husband's aliniony. When it
appears to the eonrtthat tho husband is the
owner of little or no property and the wife is
the owner of lands or personal estate, or both,
the court may adjudge to the busband such sbare
of her real or personal property, or botb, or may
dem'ee to him such sum of money out of bor
estate, payable in gross or by installments, as
it deenls just, having due regard to all the eir-
oumstanees-of the parties. (R. S. See. 5699.)

FiS'rORY. R. S. §Gt1911; fl1 V. 345; 90 v. 30; :1 v,
&77, R S; S- .& c, c12,

Dower is barred by divorce, G.C. § 10502-1.

Comparative legislation

Alimony for husband:
Cal. Deoring's Civil Code 1937, § 137.

,Ill, SmithLnrd Rev_ Stat. 1433, eh. 40, § 19.
Mass. Gcn. Laws 1922, ch. 208, § 34.
Pomxa. Purdon's Stat_ 1926, title 23, § 45.

Allowance to husband:- D6p Divorce § 105;
o•rua Divorce § 75.

General Code 3 11992, which authorizes the court
to decree to the husband a part of the wife's prop-
erty or money out of her estate if it appears that

the husband is the owner of little or nn property
and tho wife owns property, is not Iilnited tor
etx,vos in which a. divorce Is granted to the hus-
6a.nd, bnt such allowance may be made'to a hus-
band who has brought an action for divorce antâ
alimony although the court has refuscd to grant a
divorce: Albert v. Albert, 7 O. App. 156, 28 O. C. A.
225, 29 O. C. D. 271.

General Code § 11990, which bars a divorced
wife from interest in her husband's property only
when the divorce is grantcd for her aggressimx,
does xiot4lmli O. C. § 11.992, which ptrovides thatan,
allowanco may be made to the husband of the
wife's property if the wife owns property and the
husband owns little or none: Albert v. Albert, 7
0. App. 150, 28 0. C. A. 225, 29 0. C. D. 271.

General Codc §§11992, 11993 are the only pro-
visions wherein any a.llowanr.e can be made to
the husba.nd wlxen the divorce Is granted to him.
This a.ltowance is by way of alimony and none
other: :Selsoo v. 14elson, 14 O.L.A. 510.

Where a husband Is dying of consumption and
the wife is strong and healthy, with property ac-
cumulated for the most part by their joint cxer-
tions worth five thousand dollars, the court will
award hhn alimony, in this caso six hundred dol-
lars, and thirty dullars per xnontlr for four years,
shonld lm live that length of time: McIntire v.
McIntire, 16 O. C. C. (N.S.) 602, 31.0. C. D. 667.

A husband may be granted aliinony out of tho
estate of the wife, wlhich she is squandering, to
secure a part thereof to the children: Bingham
v: Bingham, 8 O. D. (N.P.) 692, 39 Bull. 37.

Alinrony will not be a.llowed a husbamdout nf
his wife's esto.te wlren the divorce is granted to
her and hc has not ahown that his money or labor
has enhanced Its value and that it lxas cost him
something to live with her: Lidy V. Lidy, 8 O. D.
(N.1'.) 699, 3G Bull. 358.

SLC. Divorce for aggression of wife.
Wheu the divoree is granted by reason of the
aggression of the wife, the court may adjudge
to her such shoxo of the hnsband's real or per
sonal property, ox' botb, ea it deems justg or the
husband shall be allowed soeh alimony out of the
roal and personal property of' the wife as the
court deems reasonable, having due regard to the
property whieh came to the wife by marriage,
aald the valuo of her real and personal estate at
the time of the divoree. Such alimony may lie
allowed to him in real or personal property, or
both, or by deareeing to him sueh sums of money
payable either in gross or by instabnents, as the
eourt deems equitable.

IiISTORY.-n. S. x°. N00; 90 a. 30; 51 V. 377, 91;
S. & C. 513, 114 v. dS0 (478), Pf1Y. 1-1-32,

Appeal, C.C. § 19002.
Foroign divorce, G.C. § 11979, note 17.

References to Page's Digest and Ohio Jurisprudence

Allowance when divorce for wife's aatrressian:
)ppcr7 Divorce § 103; o-.raR Curtesy § 19, Di-
vorcc §§ 05, 74, 81, 81.

Allowance to imsband: ^TicneJ Divoree § 105; o'NR
Divorce § 7.5.

Judgtncnt or deCfee: )p.cFj iJivoree § 110 et seg.;
o-.ruaDivorce §100 et scq.

Dower: Fj'^G'f°j Dower § 53; ovva Dower § 114.

ANNOTATIONS

1. SVtren allowance tnade on divorce
2. Divorce obtainerl by fra.ud
3. Divoree tvitbout ,iurisdiction uf

wife
4. Iroreign divorce
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When allowance made on divorce

DIVORCE AND ALII4IOIvTY

phere a divorce, a vinculo, has been granted to
hunbattd on account of the a6'gression of the

wife, and the minor ckdldren of the partiea xs-
signefl to the custody of tha divorced wife, with-
ont an order ruspecting their nraintenance, and
phile so In her custody she Yurnishe[i to thom

necessaries, s Ueriefor, her expend teree 1nmer hushand their fxt
this behalf, in the absence of proof of a promiso
by him to pay for such necesaaries, or of a request
that they should be furnished to the cl,ildrent Ful-
ton V. Fulton, 52 O. S. 229, 39 N. E. 729, 49 Atn- St.
720, 29 L. R. A. 678; Christoff Y. Chrlstoff, ^. C. C.
512, 3 O. C. D. 562; Douglas:: v. Doub'lass, 22 -
423,'12 O. C. D. 439 Cafltrmed, without report,
Douglas v. Douglas, 45 Bull. 3787.

Where a husband I. entitled to a divo^^nLeasuto
of die wifvs aggression, and an ag'..
the, division of the property is reached which
agreement is carried into the decree, there is im-
posed upen tho luisband and his estate, in case of
his deathbetore hers a valid obligation which
is binding accmding to the terms of the deeree:
fia,ssaurelc v- Marlchrelt, 68 O. S 554, 67 N. E. 1066.

Alimony can not be subjected to the debts of
the wife which exlsted prior to the alluwance
thereof, whother such alimony has been paid ta her
or remains unPaid: Ficlcel v. Granger, 83 O. S.
1.01, 92 N. L. 527, 32 L. R. A. (N,S.) 270.

One who has not taken appeal or error from an
order requiring him to PaY alimony in certain
amounts, upon certain dates, to hls wife, who Is thc
aggr'essor, and who haa paid such installments for
more than six ycars, can not, in a proceeding in
contemPt, attack the jurisdiction of the court to

ake th[+ original order, based on the evidence atm

§ 11993

contempt: Traylor v. Tra9lor, 46 O.App. 87, 187

N.E. 722, 39 O.L.R. 247.
A court whieh granted ttre husband a dtvorce

because of the wife's aggression could enforce un
order that the wife convey the honte to the bnuband
by a decree which would act as a conveyanee: Ball
v. Ball, 17 O.APp. 547, 192 N.E. 364, 40 O.L.R. 407.

General Code § 11993, authorizing division of
property, does not authorize an allowanee in in-
stallments under the guise of a division of Prop-
erty, 9n the absenee of evidenc.e tho.t the husband
possesses property: Riobel v. Riebal, 76 O.L.A.

233.
Whore a hushand procures,a divorce for the

wifes aggresslon, she is barred of dower, whether

andnwhc•ther or enot f there
colirt persanal uservice:

Ivbert v. Ebert. 15 O.L.A. 245.
Where a divorce is granted to the husband be-

cause of the wife's wilful absence wil:hout just
canse, she is not entitled to alimony, but may be
granted a division of property: Lerclt v. Lerch,

16 O.L.A. 375.
Allowance stands upon a different footing frem

one tnade in case whero the divorce is granted on
the hnsband's aggrossion, and the charaeter of
the allowance In the former ease is not changed by
the fact that in the decree it Is designated as
"alirnmly": Kelso v. Love]oy, 9 O. C. C. (N.S.)
539, 19 (). C.D. 697 fafHrtned, without report, lmve-
joyv. Iielso, 7G O. S. 6981.

A oreditor cfwife may garnishee the husband
and subjoct money due on the allowance to the
wife, to the payment of his claim in the same
way he could garnishee any other debtor of th^ wife:
iCelso v.-Lovejoy,TO. C. C. (N.$.) 539, 19 O. C. D.
697 [airrmed, viithout repart, Lovejoy v. ZCelso, 76

[he original hearing: I3eflebower v. Henebower, 11. ^• vl. 1.
102 O. S: 674, 133 N. E. 455 [reversing Heilebower A wifo may tie granted a share of her htl ab hld's
v. Heflebower, 30 O. C. A-546, 35 O. C. D. 432: ad- cstate although ln the same Pracceding
hered to on rehearing, Heftebower v. Flafiebower, band has been granted a divoroa from her on her
103 O. S. 6807, a6'6ression: DRathars Y. Mathers, 15 O. C. 0.(N.S.)

Divorced wife of omploye held not cntitled to 413, 81 O. C. D. 110 (affirmed, without opinion,

death benefits under certificate issued by railroad Mathers v. Mathers, 88 O. S. 554, 5661.
company's relief association, though elaima.nt }vas A tnoney judg'ment rendered in a divorce and
designated In certififiate as "my wife M W.": Fits- alimonycase, payable in installments, made a lien
gibbon V. 4Valcutt, 126 O.S. 460, 185 N.E. 837. on the husband's property and with express pro-

A decree of divorce granted a husband upon the vision for execution, rendered in favor of the wife,

ground of impotency of his wife, after they have thougb the divorcC is granted to the husband,
)Ived together in pordial and affeotion¢te relation will be sustained as a division of property
Yor sixteen years and after she had become insane, twoen the parties under this section; VJebstec v.

wifo's ag- Miner, 18 O. C. C. (N.S.) 272, 27 O. C. D. 682 Laf-
q rrued, witheut opiniun, Webster v. M'iller, 83 O. S.ean onot n boeor sald

fault, to and
be based

not
upon

absolthvec him frnmgressi
liability to support her: Knestriclc v. ICnestr'iok, 4737.
1 O. App. 285, 20 O. C. C. 570, 24 O. C. D. 195. Where a divorce is decreed a husband beeause

When, in prior netions in another jurisdiction in of the aggt'ession of the wlfe,- the further juris-the
this state, the courts have held in suits between ^jghts offtheePa^^es lis determined by thtsPSec^
the same Parttes for divorce and alimony, that tlte
separation of the parties was caused bY the fault tion; and wher'e in sueh caso the decreo provides
of the wife, but that she had not been guilty of band a monthly payment of "alimony" by thc hus-

entry,wilful absence for three years, nor of gross neg- and sxtending through a term of years, snch
lect of duty, nor extrcme crueity, and have ad- Payments, although called allinOnYertytroYlthe hus-
judged that the husband should make a fixed are in fact not alimony, butn xre rmt suhject toa
monthly payment for the support of the chil- band adjudged to the wife,enn Y. Fenn, 23 O. C. Q(N.B.) 20b,
dren, but refused an allowanoe of alimony to the y4 O^C. tDnel6,
wife, such adjudications are final and conclusive as a deet•ee of divorce Is granted upon the
to conditions then existing, but du not preclude an Where
allowance of alimony on grounds subsequcntly aris- ;yggression of the wife, the fact that the allow-
ing: Cadwoll v. Cadwell, 2 O. App. 278, 20 O. C. ance which is made to her is referred to in tho
C. (N.S.) 483, 25 0. 0 . D. 53 [afHrined, Cadwoll v. decree as alinlony does not change Its cbaracter
Cadwell, 98 O. S. 23; for former opinion in same from an allowance made to her out of his estate,
ease, see Cadwell v. Cadwell, 17 O. C. C. (N.S.) and so much thereof as remains unpaid at his
528, 82 O. C. D. 2667. death becomes a charge against his estate: Moore

Whero divorce had bcel granted for }vifc's ag- v. Trust & Safe Deposit Co., 18 O. N. P. (N.S.) 175
gress(on, the court,fter vacating the judgment, [citing Fiesler v. Fiesier, 83 O. S. 200; Kelse v.

couid on proper hearing modify the finding as to Loveyoy, ^1 O^^ -oP•n( nSLoveoylv. Kels ,^ 09S.
division of Property, ut could not grant he23a^- affirrned,
mony (G. C. § 11993): ICristo v. i[risto, 5987.
App. 29, 154 N. E. 09. it Is competont and within the discretion of the

Whore husband was granted divorce for wife's couradultet wiYotDeinguinadefault

aggression, his failure to pay taxes and xasess- for answer, cross-Petitionor dermtrrer, to.'order
ments on realty as directod lvas not failure to paY"allmony" for which he could be committed as foc ehe husband to paY to the -wite :a certafn sum per

00099
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week for a certain period, suchpayments toccase
should the lvife remarry dm'ing such period. In
such case a finding by the conrt that tlre husband
was thc owner of real estate or personal property
was not a necessary prerequisite to support the
allowance: House v. Ronse, 46 Bull. 126.

Where a divorce is g'ranted to tlre husband for
the wife's aggression, the allowance to her of a
portion of his property under G. C. §11993 is not
alimony-as where a monthly sum is allowed her
tor a certain number of years and also for at-
torney fees without reforenceto her eross-peti-
tion for Jimony-anrl niotippea.l lies: Mayer v,
Mayer, 1 Dayton Term Rep. (Iddings) 57.

Alimony was allowed an adultaress where there
was hope of rcclamation and the property was
earned by the parties jointly: Dailey v. Dailey,
W. 614.

2. Divorce obtained by frand
If a husband, by frand and false testimony, ob-

tains a decree of divorce for the wife's alleged
aggresSion, and the decree bars the wife of ali-
mony, dower and all other interest in her hns-
band's property, by renson of tho frndln6' as to her
aggression thus made, the deeree is conclusive as
to the dissolution of the marriage relation, but
if tho court which made such -rleereedid nothave
jurisdiction of the wife, she may afterwards have
such decree opened for a new heaning as far -as
her property rights a.re conecrried: Eay v. Bay,
85 O. S. 417, 98 N. E, 109.

3. Divorce without jurisdiction of viife _

A decreeof divorce granted i.o a, hOSband by
an Ohio conrt, which was withont jurisdiction
ovor the wifc or overce'tain property standing in
the name of thehusband does not determine the
right of the wife to either alimoxry or dowor in
said property: Bank v. Belford, 14 O. C.C. (N.S.)
24, 22 O. C. D. 574.

4.Foreign divorce
The, provision of this seetion that the wife shall

be barredofdowor when the divorce is granted
by roason of her aggression does not apply to di-
vorocs in another state, but only to those decreed
by-the courts of this state in pursuance of ihe
statute: Mansfield v. Mclntyre, 10 O. 27.

A divurcegranted to husband in anotherstate
on service by publication does not affect the wife's
propcrty rights here: Doerr v. Porsythe, 60 O. S.
72G, 35 N. â . 1066, 40 Am. St. 701.

B`oi•eiqn divorce, G.C. § 11979, note 17.

Sp.o. I.7.994. Alimony and allowance pen-
dente lito. On notir.e to the opposite party of the
timeand place of Lhe a.pplioation, the eoalrt, or
ajudge thereof, in vacation, may grant alimony
to either of the parties for his or her sustenance
and expenses dnring the snit, and allowanees for
the support of minor children dependent upon
eitherpartyfor support an(1 not provided for by
such party during the pendency of the action
for divorce, or alimony alone. When an appeal
is -takenby either party to the court of appeals,
that coprt,or ujnd[;e thereof•in vacation, may
grant lilce alimony and support during the pend-
eney of the appeal, upon like notice. -

IIIST(HtY.-9. R-0. 'u13; R. S. § 570r; 72 v. 145,
9 0; 83 v.60, 62; 91 v. 3481 16a v. 405 (428).

Contpaiative legislation
Alimeny pendente lite:
Cal. Deering's Civil Code 1937, § 137.
Ill. Smith-Hurd Rev. Stat. 1933, ch. 40, 116.
3nd. Burns' Stat. 1933, ^ 3-121G. -
Ify. Carrodl'-s Civil Code 1938, § 424.

Mass. Gen. Laws Y032, ch. 208, § 17.
Mich. Comp. Laws 1929, § 12737.
N.Y_ Civil Prac. Act, § 1169.
Penna. Purdon's Stat. 1936, title 23, § U.
W.va. Code 1937, § 4713.

BORM: Order allowing^ counsel fees. Bates
§ 1391F-19; Or'der for alimony. § 13•41F-20. '

1^:NTRY: Order for alimoriypendent.o lite. Wild
No. 561.

Alimony pendente lite: ruEj Divorec § 80 et seq.;
o-sun Divorce § 70 et seq.

ANNOTATIONS

1. When alinrony pendente lito allowed
... Alimotry i:o husband
3. Enfm-cemmit
4. Review

1, When alimony pendente lite allowed -
Where a. wife, living separate and apart from

her husband, and in an action aga.inst hin, for
divorce and alimony, l,as obtainerl a decree fixing
the amovnt of alimony to he paid by the husband
for her ustenance during the pendency of her
petition, and the husband Is not in defcrult in re-
spect to the payment of the alimony allotted, he
is not liable for necessaries subsequently furnished
at her request during tlre pendenay of the peti-
tinn: Flare v. Gibson, 32 O. S. 33. -

Penrlingg an appeal as to permanent alimony, an
allowance of temporary alimony by a c.ormnon
plea's judge as a jndge of the distriet, court, does
not bar another allowance by him pending the
appeal: Iting v. Bing,88 O_ S. 370,

A judgment rendered for pormanent alimony In
a suit brought by a wife and which was fully satls-
fled, does not bar an application by the wife for
alimony pendente litein a suit for divorce hrought
later by the husband. Absence of the husband
from the hearing of such motion docs not render
the allowance revursible, where the attorney for
the husband had notice, and tho amount allowed
was not excossive: Norton v. Norton, 111 O. S. 262,
145 N. E. 253.

The alinwance for legal expenses in a divorce
case is within the discretion of the court; and, In
the absonec of an abuse of discretion, the aotion
of the comrt wiil not be reviewed on error: Draclr
v. Drach, 17 O. APP. 299.

Tlte court ntay malce an allowance of alimony
pendente lite to the ivife on a proper application
therefor and notice, wherc hcr petition states a
cause of action for divoroe and alimony, if the
court is satislied tllat the agtion is being prose-
cutod in good fa.ith, though proof of the truth of
the altogations in the petition need not be made,
that the husband is abla to pay such allowance,
aaid that. tlte wife hns no means of her own to pay
for sustenance and expenses: Adkins v.Adl.ins,
150.C.C. (N.S.) 161,230.C.D.592. -

In the absence of a nxotion to make it more
definite and certain, a petition for divorce and ali-
mony will authorize an order allowing ailrn0ny
pendente lite where it alleges extreme cruelty on
the purt of the husband, specifying that he failed
to resent insults offered to. her by another in his
prnscnce, and gross neglect of duty, speclfytng
faiturc to provide her suitable clothing: Thontas
y. Thomas, 18 O. C. C. ( N.S.) 368, 33 O. C. D. 99.

An allowance of a.tLOl'ney fees and for sup-
port of a child pendente lil.e, although the morits
of the case was noL before the trial judge will
not be reversed: Cullen v_ Cullen, 24 O. C. C.
(N.S.) 566, 36 O. C. D. 1.

The attorney for a woman who hrings a pro-
ceeding for alimony has no power to apply to the
court for an allowance fon cQr support and reuson-
ahle attorney fees: Blaclc v.Stewart, 28 O. C. A.
433, 30 O. C. D. 277 [afnrming Stewart v, Stewart,
20 O. N. P. (N.S.) 273, 28. O. I). (N.P.) 173; for a
former opinion ln same case, see Stewart v.
Stewart, 20 O. N. P. (N.S.) 1841. . . .
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327 DI'VORCE AND ALIMONY

A woman wlro married tlie seecnd .^r neverbeliev-
In- that her first husband was dead, i
legal wife of the rnan whom she thus marries,
If the flrsi huuband is, hr fact, qmn alive; and
in ar divorce suit against hei^ second husband she
c.fn not have alimuny pendente lite: Fu1t2 v.
p'ultz, 9 O. N. L' 693, 31 O. D. (N.PJ 169.

'Plre ammmt may be large enough for the wifo's
subsistcnoe and to pay her covnsei fces and ex-
penses ot divorce suit: Dorsey v. C+uodenow. W.

120.

2. AlimonY to husband
A husband may be allowed alimonY pendente

lite whcre he is old and withopt. means of snP-
port, arrd t.ho wife has a small tne,oure from real
estate: State v. Kirves, 1 llayton Term Rep.
(Iddings) 10.

3. $nfozcement
A. order to pay alimony pendente lite is not

within Ule claus'e of the consLitution forbidding
ImprisumnentfOr debt, excepting casos for fraud.
Nqherc it apper:.rs that the defendznt has, since
the making of such order, bean in such financial
condition t1haL he might c-ssily have compiied there-
with, and, wheu summmted before Lhe court on
motion to commit, stili resisted tlre order to pay,
it was held not crror to order him to pay charges
or tlo he committed in jail for Lve days: ICndera-
bek v. Kaderabek, 3 O. C. C. 419, 2 O.C. D. 236.

If alimony pendente lite was ailowed in apro-
ceeding for divorce, and all installmenl.s of such

' alimony are paid nP to the time that an ordr.r is
made transfcrring the case to another corn',ty for
trial, and installments are not paid after such or-
der is madc, tlte court to which such caso ls trans-
ferred shmrld entertain proceedings in eontempt
to compel the payment of such installn,ents of ali-
rnony, a.nd not the court from which sucb case was
transferred: Mills v. Mills, 24 O. C. C. (N.S.) 123, 34
O.C. D.517.

If it appear that the husband has made rea-
sonable and diligent efforts to Cmnply ivith the
ordcr to pay tCmporary alimony, and is nOt at
fau10 for hi,s failure to dc so, ]re wili not be held
in contempt, although his oblieation under the or-
der contimres: Borror v. Borror, 17 O. D. (N.P.)
147, 4 O. L. R. 531,

4. RevieNZ
This section provides for the allowanee of ali-

mony by the conrt of apPeais when an appeal is
taken from the trial court to that court,,but the
word "appcal" as thdrein used applies oniy to
those causes in which a hearing de uovo is had
In the reviewing court: RoClchold v. ltockhold, 11
O.L.A. 399.

General CQde § 11994, providing for alimony and
allowance pendent.e lite to be granted by the court
of appeals otr appeal, does not anthorize the court
of appeals to allow temporary alinuony or expenses
and support where the cusa Is in that cour0 on
proceedings in error: Riebcl v. Riebel, 15 O.L.A.
261.

No appeal lies from a pendente allowance. 9'he
allowance and its amount are discretionnry: Tay-
lor v.'raylor, 25 0-5. 71; Braehle v, Braehlo, 3 Dec.
Rep. 3•15, 7 Bnll. 135. -

An order that a husband pay thc wife an al-
lowance pondente lite is a final order, reviewable
on arror: Icing v. Iiing, 38 O. S. 376.

If the wife is entlrely in tire wrong, the al-
lowance of the alimony Pendente lite wiii bo re-
vctsud: Flinn v. I19imr, 20 O. C. C. 701, 6 O. C. D. 4.

An award of a.limony pCndente lite is in the
discretion of the coart wherein tiie aotiml 1s
pcndinP, and wliere there has becn no abuse of
discretion no apPeal ties to the higher cpurts:
Myers v. Myers, 22 O. C. C. (N.S.) 218, 33 O. C. D,
529.

SEC. 11995. Parties defendant. A person
or corporationhaving possession or control of or..

§ 1199G

claiming an interest in property, real or per-
sonal, of the party ou$ of zvhioh another seeka
aGmou,y, may be made a party defendant. (R.

S. See. 5701.)
AIBTORY.-R. S. §Ltelg 91 v. 348; €3 v. 60, 62}

v. 145, § 0 g S. & C. 618.

Parties: 1FivaFapivorne §40; o-.ruttDivorce §93-

In an action for alimony, wiQl constrlrctive
serviue only uPon tho defenda.nt husband, but
actual service upon a corporaLion in ivhich the
husband owns stock, said stock may bc allowed
the wife as alinrony and an order nlade upon the
corporatiun, om-dering it to transfor the certificatea
of stock to her, if In its possession, and Providing
that in the event of its inability to transfer thom
to hcr that the decree of the conrt shonld oparat.e
as such transfer so as In vest in her the title
thereto: Transit. Co. v. Beeman, 16 O_ C. C. (N.S_)
112, 21 O. C. D. 600 Cafi'rrmed In memorandum opin-
ton, 'Dransit Co- v. Beernan, 31 0. S. 509; on anthor-
ity of 13enner v. Benner, 63 O. S. 2201.

An aLtmnpt to frustrate an order of eourt and
dofeat its judg'rncnt for a.limony threugh the or-
gani ;ation by tlre defendant of a em'poratimr and
transfer to it of the business errterprises being
carried oir by him, after the conrt had intimated=
to counsel tlrat a deerea for alimony wonld be al-
lowed to plaintiff and au cqual division of the
property ordered, but before a decree carryie6
into effect tha intention of the coort had been.
(tttered, consLitutes £raud and decoit: Daniels v.
Daniels, 17 O. N. P. (N.S.) 605, 26 O. 1). (N.P.) 675.

SBC. 11996. Injunction. When it is made
to appear to the coal't, or a judge invacation,
that a party is abontto dispose of or incuinber
property, or any part thereof, so as to defeat
the other party in obtaining alimony, such oom't
or judg'emay allow an injunction to prevent

this, with or without bond, at discretion. A
party may sell and assign the order for alimony
or allowanee, after it is made. (R. S. See. 5701.)

IIiC'FORY.-R. S. §5701g U1 v. 348p 83 V. G0, e8q

'l2 v YAR, p 9s S. & C. 513.
FO12M: Petition by wife ag'ainst ]msband to pre-

vent sqtrandering her property- Bates 51637F-:i.

References to Page's Digest and Ohio Jllyisprudence

Preservation of status quo ill pending snit: R1117
Divorce §§!?9 ctseq-, 129, Injtatetion § 32;
o•:ru rs Divoroe § 110; Equity § 87, Tnjnnctidns
§§88,221.

Sale or assigtlmcnt of -jndglnent: o,.rua Divorce
§ 10S, Sudgments § U(I.

ANNOTATIONS

If a petition for divmco and alimony by the
wife, spectally describes certain real estate of
tlte husband, charehrg it with epuities of the wtfe,
and asking an injunction to prevent alienation
pendent.e lite, a.nd also e4uitable celief, and the
decree thcrein is such as that from it, it may be
found that the court acted on those equities and
favorablythereto, tbe proceeding operates as a
lis perderm, and tlLe deeree for aliurony and set-
tling equities will be a iien on the lands, prefer-'
able-to tbat.-of a mortgagee who itad actual notice
of the proc,eedings for -divorce and alirnnny, and
whose, mortgage was executedand recorded, pend-
ing thoso proceedings:' Tolerton v. Wiltiard, 30
O. S. 579.

A. action by a wife against a nonresident hus-
band, see.king to apply the proceeds of his realty,
wirich is situated in this state, to her support,
is a proceeding in rern, and tlte courL may grant
a preliminary injunetion to prevent him from trans-
forring the property, pending the suit; and after

00101
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TITLE XXXI.

DOMESTIC RELATIONS-CHILDREN

3103. Husband and Wife.

3105. Divorce and Alimony.

3107. Adoption.

3109. Infants.

3111. Bastardy.

3113, Neglect and Abandonment of Dependents.

3115. Support of Dependents.



y of thr, Revised Code sFaall be gy

taot nsore than six m.onihs.
of the Revised Code sllall be ^

103.

WIFE.

iily.
'npport Pamily_
ty of the other.

arriaoe.

gations.

each other obligations of mutual

f the family. ':i

I3e anay choose any reasonable
nust confornl thereto_

sband to support family.

his wife, and his minor children
s unable to do so, tlle wifc must
eglects to support his wife, any J
er with ncces.saries for her sup- iy
reof fron't the husband unless she '^ii

the property of the other.

=rest in the propertv of the other,
of the Revtised Code, the right

nansion house after the death of
the otller's dwelling, except upou
t court of competent jnrisdiction.

y cngagcment or transaction with •
either might if ttlnarried; sub -^

to the general rules which con-
relations with each other.dential

Sec. 3103.06 (8ooa-6). Contracts affecting marriage.

A husband and wife cannot, by any contract with each other, alter their
legal relations, except that they rusy agree to an immediate separation
and nlake provisions for the support of cither of them and their children
d11r2ng the separation.

Sec. 3103.07 (8002-7). Property.

A married person n-lay take, hold, and dispose of propcrty, real or
personal, the same as if unmarricd.

Sec. 3103.0$ (sooz-8). Responsibi!ity.

Neitlier hnshand nor wife, as such, is answerable for the acts of the
other.

CHAPTER 3105.

DIVORCE AND ALIMONY.

Iecvised
Code
Nuertbets

Geeteral
Code
Ntunbexs l'itlzs

3105.01 8003-1 Grounds for Divorcc.
3105.02 8003-2 Pro]libition.
3105.03 8003-3 Place Where Action $hall 73e Brought.
3105.09 8003^1 Rcsidcnce of Wife.
3105.05 8003-6 Scrvice on Residents.
3105.06 80113-7 Notice to Nanresidents.
3105.07 8003--5 Roreign Defendants.
3105.08 8003-9 Investigatiori.
3105.09 800i 10 73earing.
3105110 8003-11 Atiswer, 1-fearing, and Jud:;utent.
3105.11 8003-12 Testitnony.
3105.12 8003-13 Evidence of Marriage.
310513 8003-14 Legilitnacy of Cahildren.
3105.14 800.°r15 Allowance 1'endente Lite.
3105.15 8003-16 Delay of Decree.
3105.16 8003-17 iRestoration of Nanle.
3105.17 8003-18 Grouuds for Alirnonp.
.9105.18
3105.19

8003-19
8003-20

Alirnony.
Parties Defendant.

310520 8003-21 lniunction and Equity I'owcrs.
3105.21 8003 22 (:Ilildren.
310+.99 8003 23 Penalty:

Sec. 3105.01 (8003-T). Grounds for divorce.

The court of cominon pleas may grant divorces for the followitlg
callses :

(A) *^* Either party had a hnsbaud or lvife living at the timc of the
marriage from wlilch the divorce is sought;

(B) Willful absence of tlte adverse party for one year;
(C) Adultcry;
(I)) Impotency;



{},) Extreine cruelty;
(F) Fraudulent contract;
(G) Any gross neglect of duty;

Habitual drunlcenness;FI( )
risonment of the adversc party in a state or fcderal penal in-I) Smp

under sentettce thereto at the time of filing the petition;stitution
O) V** Procurem2ent of a divorce without this state, by a husband

or wife, by virtue of which the party who procured it is released from the
obligations of the marriage, while such obligations remain hinding upon

the other party

Sec. 3105.OZ (S003-2). Prohibition.

No person shall advertise, print, publish, distribute, or circislate a ca
cular, pamphlet card, ]nndbill, advertisement, printed paper, bool., news
paper, or notice, or cause such to he done, witli the intent to procure or

aid in procuring divorces, either in this state or elsewhere. This section
*'r' does not apply to the printing or publishing of a notice or advertise-

ment authorized by law.

See. 3105.03 (8003-3). Place where action shall be brought.

l,:r;ccpt in an action for alinxmy alone, the pleintiff shall have been a
i-esident of the state at least one year iminndiately before filing the petition.
Actions for divorce or for alimonv shall he brou„ht: in the countv of which
the plaintift is and has been *'* a bona tidc reeident fo' at least ninety
days isnmediatcly prcecding thc fiting of the petition, or in the c.ounty
where the cause of action aro.se. The court of consrwon pLeas shall liear and

determiiie the case, whethcr the marriage took place, or the cause of di-
vorcc occurred, within or vvithout the statc.

Sec. 3105.04 (8003-4). Residence of wife.

bVhen a wife files a peti(ion iot "* divorce "* or 1ot- a.limony, the
residence of her husband **t` does not preclude her from the provisions of

sections *" 310$.01 to 31 o5.21, indusive, of the t"Ic` Revised Code.

Sec. 3105.05 (8003-6). Service on residents.

When the defeuda il in an actiov for divorce or fo) ald»totzy is a resi-

dent of this state, tlie clerk of the coeAlt of cornvi.orz pdeaa shall issue ti swu-

mons *" d-n'ected to the sheriff nf tlie county in wlaidi 't" sacch defendasd

resides or is fouud, which *1141' together with a copy of the petition shall be
served on him at least six weels before the hcaring of the cause.

Sec. 3105.06 (8003-7). Notice to nonresidents.

If the defendant in an action for divorce or foi- alfmotiv is not a resi-

dent of this state, is a resident of this state but personal service cannot be
served upon him, or his residence is unl.nown, notice of the pendency of tbe-
aetion mustbe given by publicattron as provided by sections *** 70;.1¢ tO

.z inclusive, of the *** Revised Code. Unless it is made lo appeaf

to the court of coMraon pleas, hy affidavit or otherwisc, that his residence;

Io

is unknown io the plaintiff *
diligence it cannot be ascerta
fortltwith on the filing of it,
lcnown place of resiclence.

Sec. 3105.7 (8o03-8). F

In all actions for divorce,
ant is ttie subject of a foreig.
plaintiH must state'x" szish-fi
riage, in the petition 't't" . id'h
of co11imon pleas shall forthw
petit.ion to a consnlar represe
Statcs.

Sec. 3105.08 (8oo3-9).

On the filirig of a petition
mon pleas may, and in cases
years of age involved *-** shal
cheu-acter, faniily re]ations, I
worth of the part.ies to the act
made available to either pat't
qucst noL less than five days 1

The court, on its own uic
any point in the state to appe

Sec. 3105.09 (8003-10).

An action for divorce or
uotil after the expiration of si
first publication of notice.

Scc. 3105.10 (So03-1t).

"I'he court of cosam-on. pi
charged in the petition *** ai
court, pronounce the, marriag
released froni **' their obliga

Upon the granting of a di
of stich lud;ment, eich party
estate situ itcd within this sta'
dni-ing coverttu-e.

"1)owcr" as u,sed in this
tion ""*': 2703,02 of t{bs RePIiS

Sec. 3105.11 (8oo3-12).

A jndgment for divorce
testimony or admissions of a
mission shall be receivcrl whic
heve was obtained by fTand, c
The parties, notvithstanding
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tsections *a`* 31n5.01 to 3105.zy,
ie same extent that any other wit-

e of marriage.

ation of the marriage of the parties
i nlarriage, and within the discre-
for.

icy of children.

issolution of the marriage shall no
arties.

:e pendente lite.

ttte time an(I place of the applica-
udge thereof a^ r=in vacation, may
for his sustcnance and expenses
the snppott of minor children of

)endency of t:he action for divorce,
ilcen by either party "'f*, the court
vacation, ntay grant like alunony
appeal, upon like notice.

decree.

to a dersee of divorce, is ordered
rt of a c.hild "'"`* aaho is not in his
^Moiz pleas hearing the cau,se * " -
until the husband ^^- secrtres the
the suppr-t of such child, to the

ion of name.

urt of com.anon ploos shall, if the
ehe liad befor'e the marriage. ***

for alimony.

file a petition for divorce or fm'
flle a cross-petition for divorce or
eas may grant eilimony on a peti-
causes:

tase;
ice of *** idd-treatraert bv the ad-

party in a state or federal penal
time of filing the petition.

Sec. 3105.18 (8oo3-ig). Alimony.

Z'he court of covnaraors pleus umay allow a.linv.oray as ih tleeros reasonable
to either party, having date regard to propev(y which ca-nae to eitlaer by
thedr rnarr'ia,qe. the ®arnin3 ca.pacdty of either, ajrd the value of real arvrl
personal estate of either at the ti.nie of the decree.

*** Such nlv.mony may be allowed in real or personal property, or
botlr, or by rlecreeing a sttm of rnoney, payable either in gross or by in-
stallments, as the court deems equitable.

Sec. 3105.19 (8oo3-2o). Parties defendant.

A person or cotporation having possession of, *** control of, or
claimirrg an interest in property, real or personal, out of which another
seeks alimony, rnay be made a party defendant.

Sec. 3105.20 (8oo3-21). Injunction and equity powers.

When it ismade to appear tothecow-t of coinvaion. pleas, or a judge
in vacation, that a party is about to dispose of o' enctuuber property, or
any part thereof, so as to defeat the other party in obtairning alimony,
the court or judgc may allow an ivjuuction, uritl¢ or zoithotet, bonrl, to pre-
vent such achon *s"`. A party may sell and assign the order for alimony
or allowance, after it is made. In any matter concerning domestic rela-
tions, the court '`^ shall not be decused to be deprived of its fttll equity
powers and jurisdiction.

Sec. 3105.21 (8oo3-22). Children.

Upon satisfactory proof of any of the charges in tlie petition for
d4vorce oi- for aLintio-ra-y, the court of covwnzon pleas shall mal:e such order
for the di.sposition, care, and rnairttenance of the children'"** of the tnar-
i-iag'e, as is just, and in accordance with scction *"" 3109011 of the *"*
72avissd Code.

Sec. 3105.99 (8003-23). Penalty.
(A) ldrhoever violatcs section *** .310500 of the **" Revised Codc

shall be fined not less than twenty-five nor more than five hundred dollars
or impri.soned riot mme thav six months, or both.

CHAPTER 3107.

ADOPTION.

Reni.rert GciECral '
Cnde
Nennbcrs
3107.01

Cade
RrawrrGe's
8004-I

2'itles
Defmitious.

3107.02 8004-2 Persons Who it4ay Adopt.
3107.03 8904-3 Petition for Adoptioo-
3167.04 8001-4 Hearing; Next Friend; i\rotice.
3t07.Os 80045 Invetigatiou by Ncxt Friend; Costs.
3107.06 8004 -6 Conscnt.
3107.07 8(ID4-7 l:eadoption.
3147.08 8004 $ Approval or Disapproval of Plai-cmeut; Jtu-isdictioi
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603

(Amended Subetitute House Bill No. 233)

Columbus,

A. D. 1974.

` State.

V), 19?G.

AN AC^I

To amend sections 2301.03, 3101.04, 3101.05,

3105.01, 3105.03, 3105.10,. 3105.17, 3105.18,

3109.04, and 3109.05, to enact sections

3105.091, 3105.21, 3105.61, 3105.62, 3105.63,

3105.64, and 3105.65, and to repeal section

3103.02 of the Revised Code relative to mar-

riage and divorce.

Be it enacted bv the General Assembly of the State of Ohio:

Src'rtoN 1. That sections 2301.03, 3141.04, 3101.05, 3iG5.01,
3105.03, 3105.10, 3105.17, 3105.18, 3109.04, and 3109.05 he amend-3105.62, 3105.63,

, and sections 3105.091, 3105.21, 3105.67, ted to read as
ed3105.64, and 3105.65 of the Reviscd Code be enac

follows: the judges of the
Sec. 2301.03. (A) In Franklin county, 1, 1953,

court of comtnon pleas whose 5e1969^and tccessors, shall have
January 2, 1953, and Januarythe same qnalifications, exercise the same powers and jtirisdictton,
and receive the same compensation as aharsh

judges
all be oele ted and

of common pleas of Franklin county, division of
designated as judges of theshalluhave allnth^ powers relating toandomestic relations. They djuvenile courts, and all cases under sections 2151.01 to 2151.61 hic
section 2157.99 of the Revised Code, all bastardy cases over «'
the juvenile court has jurisdiction, and all divm•ce, alimony, and
annulment cases shall be assigned to such judges. In addition to

serve onatheuch']dren seavices}7boardc t

niol'
he tcountyt advisorg boardl

of the domestic relations court, its
and shall be the administrator
subdivisions and departments• the judge of the court of common

and(B) In Iiamilton county, and successors,
ns on, se term beg ins on January 1, s 1957whose term begias whoplethe judge of the court of common ple, udges as

successors, shall be the juvenile j
Pebruary 14, 1967, and .99 of
provided in sections 2157..01 to 2151.61 and SECTION 2151



Am. Sub. H. B. No. 233

(D) UPON THE GRANTING OF A JUDGMENT FOR ALI-
MONY, WHEN BY THE FORCE OF THE JUDGMENT REAL
ESTATE IS GRANTED TO ONE PARTY, THE OTHER PARTY
IS BARRED OF ALL RIGHT OF DOWER IN THE REAL ESTATE
AND THE COURT MAY PROVIDE THAT EACH PARTY
SHALL BE BARRED OF ALL RIGHTS OF DOWER IN THE
REAL ESTATE ACQUIRED BY EITHER PARTY AT ANY
TIME SUBSEQUENT TO THE JUDGMENT.

"Dower" as used in this section has the meaning set forth
in section 2103.02 of the Revised Code.

See. 3105.17. Either party to the mai-riage may file a[peti-
#iok] COMPLAINT for divorce or for alimony, and when filed the
other may file a[er-^iLiFm] COUNTERCLAIM for divorce or
for alimony. The court of cominon pleas may grant alimony on a
[pe46ex] COMPLAINT or [ee^e te^] COUNTERCLAIM, RE-
GARDLESS OF WHETHER THE PARTIES ARE LIVING SEPA-
RATELY AT THE TIME THE COMPLAINT OR COUNTER-
CLAIM IS FILED,_ for the following causes:

(A) Adultery;
(B) Any gross neglect of duty;

(C) Abandonment without good cause;

'REAT-(D) [t^ ee^atfon re^e yiar^ee o-€ ^^ eak^e^k] ILL-'I

MENT by the adverse party;

(F) Imprisonment of the adverse party in a state or federal
penal institution under sentence thereto at the time of filing the

petition.

Sec. 3105.18. [The] (A) IN A DIVORCE, DISSOLUTION
OF MARRIAGE, OR ALIMONY PROCEEDINGS, THE court of
common pleas may allow alimony as it deems reasonable to either
party [; lia-n^o due 3•^T^ te preperLy 'vltiel3 ea-tHe +ei eiEke- by i;keir
marange, 4:I+e ea3-^t'rag ea33aei13= e€ eitfi('t; and #4e r^mkte fr€ real and per-

deeree].ebmrl eri:ate 4 ei£ker- a-E (he #,ifiie 4 the

[£',rfek] THE alimony may be allowed in real or personal prop-
erty, or both, or by decreeing a sum of money, payable either in
gross or by installments, as the court deems equitable.

(B) IN DETERMINING WFIETHER ALIMONY IS NEC-
ESSARY, AND IN DETERMINING TIIE NATURE, AIVIOUNT,
AND MANNER OF PAYMENT OF ALIMONY, TIIE COURT
SHALL CONSIDER ALL RELEVANT FACTORS, INCLUDING:

(1) THE RELATIVE EARNING ABILITIES OF THE
PARTIES;

(2) THE AGES, AND TIIE PHYSICAL AND EMOTIONAI.
CONDITIONS OF THE PARTIES;

(3) THE RETIREMENT BENEFITS OF THE PARTIES;

Am. Sub. H. B. 1
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(4) THE EXPECTANCIES AND INHERITANCES OF THE
PARTIES ;

(5) THE DURATION OF THE MARRIAGE;
(6) TIIE EXTENT TO WHICI-I IT WOULD BE INAPPRO-

PRIATE FOR A PARTY, BECAUSE HE WILL BE CUSTODIAN
OF A MINOR CHILD OF TTIE MARRIAGE, TO SEEK EMPLOY-
MENT OUTSIDE TIIE HOME;

(7) TIIE STANDARD OF LIVING OF THE PARTIES ES-
TABLISHED DURING THE MARRIAGE;

(8) THE RELATIVE EXTENT OF EDUCATION OF THE
PARTIES;

(9) THE RELATIVE ASSETS AND LIABILITIES OF THE
PARTIES;

(10) TTIE PROPERTY BROUGHT TO THE MARRIAGE
BY EITHER PARTY;

(11) THE CONTRIBUTION OF A SPOUSE AS HOME-
MAKE.R.

(C) IN AN ACTION BROUGHT SOLELY FOR AN ORDER
FOR ALIMONY UNDER SECTION 3105.17 OF THE REVISED
CODE, ANY CONTINUING ORDER FOR PERIODIC PAY-
1VIENTS OF MONEY ENTERE;D PURSUANT TO THIS SECTION
IS SUBJECT TO FURTHER ORDER OF THE COURT UPON
CHANGED CIRCUMSTANCES OF EITHER PARTY.

Sec. 3105.21. (A) UPON SATISFACTORY PROOF OF
THE CAUSES IN TIIE COMPLAINT FOR DIVORCE, ANNUL-
MENT, OR ALIMONY, TIIE COURT OF COMMON PLEAS
SHALL MAKE AN ORDER FOR THE DISPOSITION, CARE,
AND MAINTENANCE OF THE CIHLDREN OF THE MAIt-
RIAGE, AS IS IN THEIR BEST INTERESTS, AND IN AC-
CORDANCE WITH SECTION 3109.04 OF TTIE REVISED CODE.

(B) UPON THE FAILURE OF PROOF OF TTIE CAUSES
IN THE COMPIsAINT, THE COURT MAY MAKE THE ORDER
FOR THE DISPOSITTON, CARE, AND MAINTENANCE OF
ANY DEPENDENT CHILD OF THE MARRIAGF. AS IS IN TITE
CHILD'S BEST INTEREST, AND IN ACCORDANCE WITI3 SEC-
TION 3109,04 OF THE REVISED CODE.

Sec. 3105.61. THE COURT OF COMMON PLEAS MAY
GRANT A DISSOLUTION OF MARRIAGE.

Sec. 3105.62. ONE OF THE SPOUSES IN AN ACTION
FOR DISSOLUTION Ob' MARRIAGE SHALL HAVE BEEN A
RESIDENT OF THE STATE AT LEAST SIX MONTHS IMME-
DIATELY BEFORE FILING THE PETITION. ACTIONS FOR
DISSOLUTION OF MARRTAGE SI-IALL BE BROUGHT IN THE
PROPER COUNTY FOR COMMENCEMENT OF ACTIONS PUR-
SUANT TO CIVIL RULES.FOR PURPOSES OF SERVICE 01?
PROCESS, BOTII PARTIES IN AN ACTION FOR, DISSOLUTIOI^
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AMENDED HOUSE

BILL No. 358

Act Effective Dale: 5-2-86
Date Passed: 1-14-86

Date Approved by Governor: 1-31-86
Date Filed: 1-31-86

File Nunrber: 127
Chief Sponsor: BOSTER

General and Permanent Native: Per the Director of the Ohio

Legislative Service C:ontmission, this Act's section numbering of
law of a general and permnnent nature is complete and in eonform-
ily with the Revised Code.

Editor's Note: An LSC Analysis is printed at the end of this

bill.

To amend sections 3105.18,3105.63, and 3105.65 of tlte
Revised Code to permit the madifieation of the
amount or ternts of alimony decreed in a divorce or
dissoltition of marriage action only if the parties con-
sent in specified manners.

lie it enacted by the Genera! Assetnbty of ihe State af Ohio:

SECTION t. 'rhat sections 3105.18, 3105.63, and 3105.65 of
the Revised Code be amended to read as follows:

3105.18 Allowance of aliniony; factors determining
natnre, amount and manner of payment; c.ontinuing jurisdic-
tion; modif9cation [Eff. 5-2-861

(A) In a divnrce, dissolution of matrriage, or alintony proceed-
ings, the court of coinmon pleas may allow alimony as it deems
CONSIDERS reasonable to either party.

Thc alimony may be allowed in real or personal property, or
both, or by docrecing a sutn of money, payable citlter in gross or by
installments, as the court dcems CONSIDERS equitable.

(B) In determining whether alimony is necessary, and in cleter-
mining the nature, atnonnt, and mamter of payment of alirnony, the
eourt shall consider all relevant factors, including, BUI' NOT
LIMITF:D TO, THE FOLLOWING:

(1) The relative earning abilities of the parties;
(2) The ages, and the physical and emotional conditions of the

parties;
(3) The retirenrcnt benefits of the parties;
(4) The expectancies and inhcrilanoes of the parties;
(5)1 he duration of the marriage;
(6) The extent to which it would be inappropriate for a party,

because he will be custodian of a minor child of the marriage, to
seek employmcnt ontside the home;

(7) The standard of living of the parties cstablished during the

marriage;
(8) The relative cxtent of education of ihe parties;
(9) The relative assets and liabilities of the parties;
(10) The property brought to the marriage by cither party;
(11) The contribution of a spouse as homcmaker.
(C) In an action brought solely for an order for alintony under

section 3105.17 of the Revised Code, a3ry continuing order for
periodic payments of money entered pursuant to this section is
stibject to furlher order of the court upmt c}hanged cireumstances of

either party.
(D) IF A CONTTNUING ORDER FOR PERIODIC PAY-

MENTS OF MONEY AS ALIMONY IS ENTERED IN A

DIVORCE OR DISSOLUTION OF MARRIAGE ACTION
THA'1 IS DETERMINED ON OR AFTER TIIE EFFECf1VE
DATE OF T'HIS AMENDMENT, THE COURT THAT
ENI'rRS TIIE DECREF, OF DIVORCE OR DISSOLUTION
OF MARRIAGF. DOES NOT HAVE JURISDICI'ION TO
MODIFY TIIE AMOUN'1' OR TERMS OF THE ALIMONY
IJNLESS THF. COURT DETERMINES THAT THE CiR-
CUMSTANCES OF EITHER PARTY HAVE CFIANGED
AND UNLESS ONE OFTIIE FOLLOWING APPLIES:

(1) IN THF, CASE OF A DIVORCE, THE DECREE ORA
SEI'ARATION AGREEMENT OF THE PARTIES TO THE
DiVORCE THA"t' IS INCORPORATF.D INTO THE DECREE
CON7'AINS A PROVISION SPECLFICIALLY AUTlIUR1Z-
[NG THE COURT TO MODIFY "I'HF. AMOUNT OR TERMS
OF ALIMONY:

(2) IN THP. CASE OF A DISSOLUTION OF MARRIAGE,
THE SEPARATION AGREEMENr THAT IS APPROVED BY
T'HE COURT AND INCORPORATED IN'fO THE DECREE
CONTAINS A PROVISION SI'ECIFICIALLY AUTHORIZ-
ING THE COt7RT TO MODIFY TIIE AMOUNT OR TERMS
OF ALIMONY.

3105.63 Petition for dissolution; separation agreement
[Eff. 5-2-86]

A petition for dissohrtion of nrarriagc shall be signed by both
spouses, and shall have attacltcd and incorporated a separation
agreement agreed to by both spouses. The separation agreement
shall providc for a division of all property,_ alintony,-xnd-i if there
are minur children of the marriage, for custody of ntinor children,
child support, and visitation rights; AND, IF THE SPOUSES SO
DESIRE, AN AUTHORIZATION TO THE COURT TO MOD-
.IFY THE AMOUNT OR TERMS OF ALIMONY PROVIDED
IN THE SEPARATION ACREEMENT. An amended separation
agrectnent may be filed al any time prior to or during the hearing
on the petition for dissolntion uf marriage. Upon receipt of a peti-
tion for dissolution of marriage, the court may eause an investiga-
tion to be made pursuant tn e: ^'^.e^ THb: CIVIL RULES.

3105.65 Dismissal of petition or approval of agreement
and grant of dissolution; effect of decree; continuing jurisdic-
tion; tttodification of alimony [Eff. 5-2-86]

(A) It, at the tlme of the hearing, either spouse is rwt satisfied
with the separation agreenicnt, or does not wish a dlssolutimt of the
marriage, the eourt shall dismiss the petition and refusc te validate
the.proposed separation agrecment-

(B) If, upon rcview of the testimony of both spouses, and of the
report of the investigator pursuant to TIIE Civil Rules, the court

approves the separation agreement and any amendments t$eeeta
TO 1T agreed npnn by the partics, it shall grant a decrec of dissolu-
tion of marriage weerporat+ng THAT INCORPORATES the scp-

aration agreement. A decree of dissolution of marriage has lhe
same effect upott the property righls of the partics, including rigltts

of dower and inheritance, as a decree of divorce. The court has full
power to enforce its decree, artcl retains jurisdiction to modify all

ntatters of custody, child support, and visltation, AND, ONLY IN
ACCORDANCE WI'fH DIVISION (D)(2) OF SECTION
3105.18 OF THE REVISED CODE, HAS AUTHORITY TO
MODIFY TIIE AMOUNT OR TERMS OF ALIMONY-

SECI'FON 2. That existing sections 3105.18, 3105.63, and

3105-65 of Lhe Reviscd Code are hereby repealed.

SECTION 1 The anicndntents- to sections 3105.18, 3105-63,
and 3105.65 of the Revised Code made by Section I of this act do
not affect divorces or dissolution,s of marriage that wcre determined
prior to the effective date of this act, and do not affect awards of
alimony or, when authorized by statutory or common law of this
state, modifications of awards of alinlony in such divorces or disso-
lutions of marriage.

^'.n0 Ill
Appendix 13 Fe6rnorv 1986
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LSC Analysis of Am. II.B. 358
(As Reported by H. Civil & Commercial Iaw)

Editor's Note: The followiag analysis, by the staff of Ohio's
Legislative Service Commission, is printed to assist subscribers.
CAUTION: because bills are subject to pousible tloor amendments

and conferenee contmittee changes following preparation of the

analyses, ihe texi of an analysis may not reflect all of the provisions

of the Bill as signed into law.

Sutnmary:

Permits the modification of the amount and terms of
alimony decreed in a dissohrtion of inarriage case.

Provides for the modification of the amount and
terms of alimony in a divorce or dissolution of rnar-
riage case if the parties consent to the modification in

spedfied manners.

CON'I'ENT AND OPERATION

1. Existing laiv
Current secdon 3105.18 of the Revised Code allows eourts to

order alinrorry in a divorce, dissolution of marriage, or ulimony
proceeding. Alimony can be in thc form of a division of real or
personal property, a lump-sum monetary payinent, or periodic nron-
etary payments (cunm)only called and referred to below as "peri-
odic sustenance" alimony). Courts can award alimony as tlrey con-
sidcr reasonable to either party, but only after considering all
relevant factors (including matters set forth in the statute).

When alirnony is ordered in an alirnmry proceeding and is in the

form of periodic payments, the court involved can nrodify the ordcr

upon changed circumstances of either party (sec. 3105.18(C)).
Although section 3105.18 does not specifically authorize the urodi-

fication of alimony awarded in a divorce case, it has been judicially

recognized that coucts have continuing jurisdiction to modify °peri-
odic snstenance" alimony they awarded in a divorceease, even if an
award of alimony is associated with a settletnent agreenrent of
partios incorporated into a divorce decree; changed circumstances
commonly is the basis for a ntedification, and scparation agrec
n)ents incorporated into divorce decrees ntay expressly authorize

ntodibcations- See, Wolfe v. Wolfe, 46 Ohio St. 2d 399 (1976).

in a dissolution of marriage action, the partier, must snbinit a

separation agreemertt to the court that, among other things, nrust

provide for alimony (sec. 3105.63). If approved by the court, it Is
incorporated into the decree of dissolution of nrarriage (sec.
3105.65). The court involved has continuing jurisdiction to mndify
matters of custody, child support, and visitation covered by the
agreement (sec. 3105.65), but, unless the agroement expressly so

permits (sec COMMENT), thc courl doe.c not have continuing

jurisdiction to modify alimony agrecd tu in the agreement and
incorporated into the, decree of dissolution of ntarriage. See,

McClain v. McClain. 15 Ohio St. 3d 289 (1984).

11 Changes propo.sed by the bill
The bill specifleally would permit a modificalion of alimony in a

divorce or dissolution of marriagc case ihat is determined on or
after the bill's- effective date (secs. 3I05.18(D) and 3105.65(B)).
The modification could be of the amouqt ar the terms of alimuny
(sees. 3105.18(D), 3105.63, and 3105-65(B)).

However, a modification would be permitted only if an "author
ization" exists as follows (see. 3105.18(D)):

(A) ln a divorce, either the decree itself or a separation agree-
ntent incorporated into it would have to contain a provision specifi-
cally authorizing the court to modify the amount or terms of ali-

mony;
(B) In a dissolution of marriage, the separation agree.ment

approved by the court and incorporated into the decree would have
to contain an authorization in order for the court to modify the

5-30

amount or lcrms of alimony. ln this regard, the bill would amend
scction 3105.63 to specifically authorizc parties to a dissolution of
marriage case to inelude a modificatiun of alimony provisien in
lheir separation agrcement if thcy wish to so authorize the court.

The bill would specify that its proposed modifieation of alimonv
provisions do not affeet the following (Seetion 3):

(A) Divorces or dissolutions of marriage that were delermined

prior to the bill's eftective date;
(B) Awards of alimony or, when authorized by Ohic statutory

or case law, modifications of alhnony in divorces or dissolntions of
marriage that were determined prior to tlrc bill's effective date.

COMMENT
Aceording to testimony before the House Civil and Commercial

Law Committee, some Ohio courts witl not modify alimony agrecd

to in a separation agremncnt involved in a dissolution of marriage

case even if the parties have expressly provided in tho agreement
that the alimony is ntodifiable by a court. The eoarts havc cen-
cluded that the Revised Code docs not grant them continuing juris-
diction over ihe alimony and that only the General Assembly can
confer jurisdiction upon the courts, not the parties to a procceding.

AMENDED HOUSE

BILI. No. 408

Act Gffective Date: 5-2-86
Date Passed: 1-1S-86

Date Approved by Governor: 1-31-86

Date Filed: 7-31-86
File Nunrbcr: 128

Chief Sponsur: COLONNA

General and Permmietit Nature: Per the Dircctor of nic Ohio

I,cgislativc Service Cornmission, this Act's section numbering of
law of a general and permancnt nature is complete and in conform-

ity with the Revised Code.

To amend seclion 122.36 of the Revised Code to prohibit
the disclosure to the public of trade secrets and other
financial and eommercial information received by the
Ohio Teehnology 1'ransfer Organizatioml.

Be it enacted by the Genera! dssetnbly of the St<ne of Ohio:

SECTION 1. Tlrat scetion 12236 of the Revised Code be

amended to read as follmvs:

122.36 ' I'rade secrets protected (Efl. 5-2-861
(A) Any tnaterials or data submitted, made, or received by the

director of developmenl, the industrial tcchnology and enterprise
advisory board, and the controtting board, to the extent ttiat thc
material or data consists of trade seerets, eumntercial or financial
infnrination regarding projects is not deemed to be public infortna-
tion or public (Iocuments and shall not be open to publie inspcetion-

(n) ANY MATERIAi.S OR DATA SUBMiTTEI), MADE.
AVAILABLE TO, OR RECEIVED BY 01110 TECHNOLOGY
1'RANSF@.R AGENTS OR THE DCPARl'MENT OF DEVEL-
OPMENT IN CONNECTION WITH TIIE ACTIVITIES OF
THE 01-1I0 THCIINOLOGY TRANSFER ORGANIZATION,
OR ANY INFORMATION '1AKEN FROM SUCH MATERI-
AL.S OR DATA FOR ANY PURPOSE, TO THE F.XTEN'1
rIIAT 1HE MAhF.RIALS OR DATA CONSISI' OF TRADE
SECRETS OR OTHER PROPRIETARY INFORMATION,
ARE NOT PUBIIC INFORMATION OR PUBLIC DOC1J-

00112
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officer employed by the agency who has had crisis intervention
training, if any of the peace offieers employed by the agency who
have had crisis intervention training is reasonably available.

(B) WHEN A PERSON IS CIiARGED WITH A VIOLA-
TION OF SECTION 2907.02, 2907.03, 2907.04, 2907.05,
2907.06, OR 2907.12 OF THE REVISED CODE AND THE
LAW ENFORCEMEN"r AGENCY THAT ARRESTED THE
PERSON OR A COURT DISCOVERS THAT THE PERSON
ARRESTEDOR A PERSON WHOM THE PERSON
ARRESTED CAUSED TO ENGAGE IN SEXUAL ACTIVITY
HAS A COMMUNICABLE DISEASE, THE LAW ENFORCE-
MENT AGENCY THAT ARR ESTED THE PERSON OR THE
COURT IMMEDIATELY SHALL NOTIFY THE VICTIM OF
THE NATURE OF THE DISEASE.

(C) As used in this section, "crisis intervention training" has the
same meaning as in section 109.71 of the Revised Code.

SECTION 2. That cxisting sections 2151.14 and 2907.30 of the

Revised Code are hereby repealed.

AMENDED SUBSTITUTE HOUSE

BILL No. 509

Act Effective Date: 9-17-86
Date Pussed: 5-22-86

Date Approved by Governor: 6-18-86
Date lFrled: 6-18-86

File Number: 251
Chief Sponsor: HARTLEY

Geueral and Permanent Nature^ Per the Director of the Ohio

Legislative Service Commission, this Act's secGon numbering of
law of a general and pennanent nature is cotnplete and in conform-
ity with the Revised Code.

Sectian Effective Date(s): This Act contains provisions which
take effect on dates different frotn the effective date of thc Act

itself. See Act scetion(s) 3 and 6.

Editor's Note: An LSC Analysis is printed at lhe end of this

bill.

To amend sections 145.56, 742.47, 2151.23, 2301.35,
2301.351, 2301.36, 2301.37, 2301.372, 2301.38,
2301.39, 2329.66, 2705.05, 3105.18, 3105.21,
3109.05, 3111.13, 3113.04, 3113.21, 3113.31,
3115.22, 3307.71, 3309.66, 3770.07, 4123.67,
5505.22, and 5747.121, to enact sections 2301.353,
2705.031, 31 13.211, 3113.212, 3113.213, 3113.214,
and 5101.311, and to repeal section 2301.371 of thc
Revised Code to conform the existing chfld support
enforcement withholding meehanism to certain man-
dates of the federal Child Support Enforcement
Amendments of 1984, to make other changes to the
existing child and spousal support enforcement pro-
cedures, and to amend section 2301.35 of the Revised
Code, effective June 6, 1988.

Be it enacted by the Genera! Assembly af !he State of Ohio:

SECTION I. That sections 145.56, 742.47, 2151.23, 2301.35,

2301.351, 2301.36, 2301.37, 2301.372, 2301.38, 2301.39, 2329.66,
2705.05, 3105.18, 3105.21, 3109.05, 3111_13, 3113,04, 3113.21,
3113.31, 3115.22, 3307.71, 3309.66, 3770.07, 4123.67, 5505.22,
and 5747.121 be amended and sections 2301.353, 2705.031,

3113.211, 3113.212, 3113-213, 3113.214, and 5101.311 of the
Revised Code be enacted to read as follows:

145.56 Taxation of allowances; exemption from execu-
tion dr garnishment [Eff. 12-1-86]

The right of a person to a pension, aa AN annuity, or retirement
allowance itself, any optional beqcfit, any other right accrued or
accruing to any person nnder secGons 145.01 to 44i:57 145.58 of
the Revised Code, or of any municipal retirement systcm estah-
lished subjcet to such sections, under the laws of this state or any
charter, the variotts funds created by sections 145.01 to 14337
145.58 of the Revised Code, or undcr such municipal retirement
system, and all moneys and investments and income thereof, are
hereby exetnpt from any state tax, exccpt the tax imposcd by
section 5747.02 of the Revised Code, and any connty, municipal, or
other local tax, and, except as provided in seetien SECTIONS
145.57 AND 311321 of the Revised Code, shall uot be subject to
execution, garnisunent, attaehment, the operation of bankruptcy or
the insolvency laws, or other process of law, and shall be unassigna-
ble except as specifically provided in sueh sections 145.01 TO
145.58 AND 3113.21 OF THE REVISED CODE.

742.47 Exemption from execution [Eff. 12-1-86]

Except as provided in seetien SECTIONS 742.461 AND
3113.21 of the Revised Code, sums of money due or to become due
to any person from the police and firetnen's disability and pension
fund are not liable to attachment, GARNISHMEN'r, levy, or
seizure under any legal or equitable procoss, whether such sutns
remain witlt the treasuer of the fund or any officer or agent of the
board of trustees of the fund, or is in the course of transmission to
the person entitled thereto, but shall inure wholly to the benefit of

such person.

2151.23 Jurisdiction of juvenile court; orders for child

support [Eff. 12-1-861
(A) The juvenile court has exclusive original jurisdiction under

the Revised Code:
(1) Concerning any child who on or about the date specified in

the complaint is alleged to be a juvenile traffic ofTender, or a
delinquent, unruly, abused, neglected, or dependcnt child;

(2) To deternrine the custody of any child not a ward of another
court of this state;

(3) To hear and dctermine any application for a writ of habeas
corpus involving the custody of a child;

(4) To exercise the powers and jurisdiction given the probate
division of the court of cotnmon pleas in Chapters 5122. and 5123.
of the Revised Code, if the ceurt has probable cause to believe that
a child otlierwise within thejurisdiction of the court is a tnentally ill
person subject to hospitalization by court order, as defined in sec-
tion 5122.01 of the Revised Code, or a mentally retarded person
subject to institutionalization by court order, as defined in section
5123.01 of the Revised Code;

(5) To hear and deternrinc all uiminal cases charging adults
with the violation of any section of Clrapter 2151. of the Revised

Code;
(6) Under the interstate compact on juveniles in seclion 2151-56

of the Revised Code;
(7) To hear and determine applications for consent to marry

pursuant to section 3101.04 of the Revised Code.
(B) The juvenile conrt has original jurisdiction under the

Revised Code:
(1) To hear and determine all cases of tnisdemcanors charging

adults with any act or omission with respect to any child, which act
or ontission is a violation of any state law or any municipal ordi-

nance;
(2) To deterniine the paternity of any child alleged to have been

born out of wedlock pursuant to Cltapter 3111. of the Revised

Code;
(3) Under the uniform reciprocal enforcement of support act in

Chapter 3115. of the Revised Code;

Appendix 14
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)RDERED TO WITHHOLD OR DEDUCT AN AMOUNT
MONEY FROM THE INCOME OR OTIIER ASSETS OF
'ERSON REQUIRED TO PAY SUPPORT AND THAT
ILS TO WITHHOLD OR DEDUC'I' THE AMOUNT OF
INEY AS ORDERED BY THE SUPPORT ORDER, THE
URT ALSO MAY REQUIRE THE EMPLOYER, THE
REAU OF WORKERS' COMPENSATION, AN
PLOYER THAT IS PAYING WORKERS' COMPENSA-
IN BENEFITS, A BOARD, BOARD OF TRUSTEES, OR
HER GOVERNING ENTITY OF A RETIREMENT SYS-
q, PERSON PAYING OR DISTRIBUTING INCOME TO
OBLIGOR UNDER A SUPPORT ORDER, ORFINAN-

tL INSTITUTION TO PAY THE ACCUMULATED SUP-
RT ARREARAGES.

3105.18 Allowance of alimony; factors determininl;
ure, amount, and manner of payment; continuing jurisdic-
n modificatton; enforcement orders; contempt [Eff.

1-86J
(A) In divoree; dissotution3f narriage_,_or alimony proceedings,
court of common pleas tnay allow alimony it considers reasona-

to either party-
The alimony may be allowed in real or personal property, or
h, or by decreeing a sum of tnoney, payable either in gross or by
tallmcnts, as the court considers equitable-
(B) In detcrmining whether alimony is necessary, and in deter-

ling the nature, amount, and rnanner of payment of alimony, the

irt shall consider all relevant factors, including, but uot limited

the following:
(1) The relative earning abilities of the partics;
(2) The ages, and the physical and emotional conditions of the

rties;
(3) The retirement benefits of the parties;
(4) The expectancies and inheritonces of tlte parties;
(5) The duration of the ntarriage;
(6) The extent to which it would be inappropriate for a party,

:ause he will be custodian of a minor chitd nf the marriage, to
ek employment outside the home;
(7) The standard of living of the parties established dnring the

irriage;
(8) The relative extent of education of the parties;
(9) The relative assets and liabilities of the parties;
(10) The property brought to the marriage by eititer party;
(11) 'Ihe contribution of a spouse as homemaker.
(C) In an action brought solely for an order for alirnony under

ction 3105.17 of the Revised Code, any continuing nrder for
riodic payments of money entecd pursuant to this section is
bject to furtbcr order of the conrt upon changed circtrmstances of

hcr party.
(D) If a continuing order for periodic payments of money as

imony is entered in a divorce or dissolution of marriage action
at is determined on or after the effective date of this amendment,
e court that enters the decree of divorce or dissolution of nrar-
age does not have jurisdiction to nindify tlte amount or terms of
e alintony unless the court deteotunes that the circumstances of
ther party have changed and unless one of the following applies:
(1) In the case of a divorce, the decree or a separation agree-

ent of the parties to the divorce that is ineorporated into the

;cree contains a provision epeeifwy+dly SPECIFICALLY author-

ing the ceurt to modify the amount or terms of alimony:
(2) In the case of a dissolution of marriage, the separation

;reentcnt that is approved by the court and incorporated into the
crec contains a provision speei€ieindy SPECIFICALLY author-
ing the court to modify the amount or terms of alimony.

(E) EACH ORDER FOR ALIMONY MADE OR MODI-
IED BY A COURT ON OR AFTER DECEMBER 1, 1986,
HAI.L BE ACCOMPANIED BY ONE OR MORE ORDERS
ESCRIBED IN DIVISION (D) OR (H) OF SECTION 3113.21
^F TI-IE REVISED CODE, WHICHEVER IS APPROPRIATE
INDER THE REQUIREMENTS OF THA'I' SECTION, A

5-572

STATEMENT REQUIRING ALL PARTIES TO THE ORDER
TO NOTIPY THE COURT IN WRITING OF THEIR CUR-
RENT MAILING ADDRESS, THEIR CURRENT RESI-
DENCE ADDRESS, AND OF ANY CHANGES IN EITHER
ADDRESS, AND A NOTICE THAT THE REQUIREMENT
TO NOTIFY THE COURT OF ALL CHANGES IN EITIIER
ADDRESS CONTINUES UN'flt FURTHFtR NOTICE FROM
THE COURT.

IF ANY PERSON REQUIRED TOP_AY ALIMONY
UNDER AN ORDER MADE OR MODIFIED BY A COURT
ON OR AF'FER DECEMBER 1, 1986, IS FOUND IN CON-
TEMPT OFCOUR';' FOR FAILURE TO MAKE ALIMONY
PAYMENTS UNDER THE ORDER, THE COURT' THAT
MAKES T'HE FINDING SIIALL, IN ADDITION TO ANY
OTHER PENALTY OR REMEDY IMPOSED, ASSESS ALL
COURT COSTS ARISING OUT OF THE CONTEMP'P PRO-
CEEDING AGAINS'I THE PERSON AND REQUIRE TH@
PERSON TO PAY ANY REASONABLE ATTORNEY'S FEES
OF ANY ADVERSE PARTY, AS DETERMINED BY THE
COURT, THAT AROSE IN RELATION TO TI1E ACT OF
CONTEMPT.

3105.21 Custody and support of children; support
orders [Sff. 12-1-86]

(A) Upon satisfactory proof of the causes in the complaint for
divorce, annulment, or alimony, the court of common pleas shall
ntake an order for the disposition, care, and maintanance of the

children of the marriage, as is in their best interests, and in accor-

dance with section 3109.04 of the Revised Code.
(B) Upou the failure of proof of thc causes in the eomplaint, the

eourt tnay make tho order for the disposition, care, and mainte-
nance of any dependent child of the tnarriage as is in the cltild's
best interest, and in accordance with section 3109.04 of the Revised

Code-
(C) Each order for child support made OR MODIFIED under

this section on or after Apri1-_}9^5 DECEMBER 1, 1986, shall
be acconrpanfed--ln;e=s-t
rleA-.r ' `^,.a^^ h
0e„'--̀a,:-,nppsrb-ta-be'w+4hHeld-fren ' . . ..

asneer.,t

' ivistex-(^

6rtleraf i$e+ype^odiyigien f B.
: : f:.`.= ;;,.= BY ONE OR MORE ORDERS described in

division (6}E2) (D) OR (H) of Hma section 3113.21 OF THE
REVISED CODI;, whichever is appropriate under the require-
ntents of that section, A STATEMENTREQUIRING ALL PAR-
TIES TO THE ORDER TO NOTIFY THE COURT IN WRIT-
ING OF THEIR CURRENT MAILING ADDRESS, TIiEIR
CURRENT RESIDENCE ADDRESS, AND OF ANY
CHANGES IN EITIIER ADDRESS, AND A NOTICE THAT
TIIE REQUIREMENT TO NOTIFY THE COtIRT OF ALL
CHANGES IN EITHER ADDRESS CONTINUES UNTIL
FURTHER NOTICE FROM THE COURT. iseh-+Krlerfefehild

subJ
heeeeea3penteoIkY'an'o - .

i-k„-f-rii ".,^,.,.,,;natz.e nee^un^rdeF

Hf-a-kype-deseribed-in-d'wisien-FA)(H(uT-clic)+T ""^n'1s

f^fe3(*^.)(ii^r'E2^^r^-•,;aE-
^eet,.;m If any

person reqnired to pay child support under an order tnade under

this section on or after April 15, 1985, OR MODIFIED ON OR

AFTER DECEMBER I, 1986, is found in contempt of court for

failure te make support payments under ihe order, the court that

mnkes the finding shall, in addition to any other penalty or remedy
imposed, assess all court costs arising ont of the crontenrpt proceed-

11
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ing against the person and require llie person to pay any reasonable
attorney's fees of any adversc party, as deterunined by the court,
titat arose in relation to ttte act of contempt.

3109.05 Factors determining amount of support; sup-
port orders; medical needs; visitation rights [Eff. 12-1-86]

(A) ln a divorce, dissolution of marriagc, aliniony, or child
support proceeding, the court nwy order either or botlt parents to
support or help support their children, withoul regard to marital
ntiscondtmt. In determining lhe amount reasonable or necessary for
child support, including the medical needs Of ttte child, the court
shall consider all relevant factors includiug:

(1) The financial resources of the child;
(2) The financial resonrces and nccds of the ctistodial parent

and of the noncustodial parent, when there is only one custollian;
(3) The standard of living the child would have enjoyed had tbe

marriage continued;
(4) The physical and emotional condition of the child, and his

educational needs;
(5) The financial resources and needs of both parents, when

there are joint custodians;
(6) Thc educational needs of the child and the edueational

opportunities that would have been available to hint had the eir-
cuntstances requiring a eourt order for his sttpport not arisen-

1'he court shall include in the support urder the requirement
that one or both of the parents provide for the hcalth care needs of
the child to the satisfaction of the court AND A REQUIREMEN'I'
THAT ALL SUPPORT PAYMENTS BE MADE THROUGII
THE BUREAU OF SUPPORT.

F.ach order for cbild support made OR MODIFIED antter this
soction on or after A-yrt<, DECEMBER I, 1986, shall be

accompanied,' i
of evitied _ _ __a__ _ _ ng^_^

orderhekl à-"-^,;:.;.p2.'^eaale„ ,. ng.. o
wefkeral-eeatpensath.' payratuts _ _ _ _ _ d Le pay Bte
srrppnr . . .. i

ar$er..' `_'^^.'-"-or' to-°̀°- naeduct
irmlaic'n(ci(ii

--v,rsra^-"--+eyairing-th postifig . inI^eiid
proyisiored:

order-tf. (lie __ desefibed in .r : ion.- n of .. _ , _ _ _ by

BY ONE OR MORE ORDERS described in

division (&)(2) (D) OR HH of that seclion 3113.21 OF THE
REVISED CODE, whichever is appropriate under the require-
ments Of that section, A STATEMENT REQUIRING ALL PAR-
T1ES TO THE ORDER TO NOTIF'Y 1'HE COURT IN WRIT-
ING OF TIIEIR CURRENT MAILING ADDRESS, THEIR
CURRENT RESIDENCE ADDRESS, AND OF ANY
CHANGES IN EITHER ADDRESS, AND A NOTICE 'I'HA7'
THE REQUIREMENT TO NOTIFY THE COURT OF ALL
CHANGES IN EITHER ADDRESS CONTINUES UN1'IL
FURTHER NOTiCE FROM THE COURT. Enehrneier-for-ehild

3413 .21 Ae-may
vitueF

,but t . flot _ _ _ _:_a s a+r-order
^of-a-tyl>r-d„ °r=°_^' i -'^. ^ __ ^n:nv

rE2)(aj(iv}^n-H^)-efthai-seetierr
(B) The court may male'e any jnst and reasonable order or

decree permitting any parent who is deprived of the care, custody,
and control of the children to visit them at the time and undet' the
cortditions that the court directs. The court may, upon notice and
hearing, make any modification that it determine.i just in an order
of support of a child or an award of alimony upon prnof tttat the
party subjectto tlte ordcn' ltas been ctmtinuously or repeatedly
prevented front exercising a right to visit the child e.ctablished by an
order of court. In the discretion of the court, reasonable companion-
ship or visitation rights may be granted to any other person having
an interest in the welfaro of the child- The juvenile court shall have

exclusive jurisdiction to enter the orders in any case certified to it
frotn another court.

(C) If any person required to pay child support under an order
made under division (A) of this section on or after April 15, 1985,
OR MODIFIED ON OR AFTER DECEMBER 1, 1986, is found
in contempt of court for failure to ntakc support paycnts under
the order, the cotirt that makes the finding, in addition to any other
penalty or remedy imposed, shall assess all court costs arising out of
the contempt proceeding against the person and require the person
to pay any reasonable aitorney's fees of any adverse party, as
determined by the court, that arose in relation to the act of con-
tentpt.

3111.13 Effects of judgment; supplemental release; fac-
tors determining antount of support; support orders; con-
tempt [E€f.12-1-86]

(A) The judgment or order of the court determining the exis-
tence or nonexistence of the parent and child relationship is deter-

tninative for all purposes.
(B) If the judginenl or order of the court is at variance with the

ehild's birth certificate, the court may order that a new birth ccrtif-
icate he issued under section 3111.18 of the Revised Code.

(C) The judgment or order may eontain any other provision
directed against the appropriate party to the proceeding, concern-
ing the duty of support, the furnisbing of bond or other secttrity for
the payment of the judgment, or any other matter in the best
interest of llte child. The judgment ur order shall direct tlte father
to pay all or any part of the reasonable expenses of the mother's
pregnancy and confinentent. After entry of the judgment or order,
the father nray petition for custody of the child or for visitation
rights in a proceediug separate from any action to establish pater-
nily.

(D) Support judgments or orders ordinarily shall be for periodic
payments that may vary in amount. In the best interest of the child,
a lump sum payment or the purchase of an annuity ntay be ordered
in lieu of periodic payments of support-

(E) In determining ttte anrount to be paid by a parent for
support of the child and the period during wbich ttre duty of sup-
port is owed, a court enforcing the obligation of support shall base
ttte judgntent ot' order of support upon the financial status of the
parents and the father's ability to pay support, artd shall consider
all relevant facts, including, but not lirnited to, all of the following:

(1) The nceds of the eltild;
(2) The standard of living and circumstances Of the parents;
(3) The relative financial rneans of the parents;
(4) The earning ability of the parents;
(5) The need and capacity of the child fnr education;
(6) The age of the child;
(7)4 he financial resources and the earning ability of the child;
(8) The responsibility of the parents for the support of others;
(9) The value of services contributed by the custodial parent.
(F) Each order for child support made OR MODIFIED under

this section on or after Apri' `,-.T-r9in DECEMBER 1, 1986, sttall

be accompanied, ' °' ' "^-
.i- .2.' the p^° .:i .sd `d-.

erdered-fe
w+cn^[^rs--esmpensntian-Paynu:^u^rsamrequired-te-paI
suplxwE-ir. "'^o.da'neew,th '.'':rsaar-{1F^F-aeeNen
3 11341 nc;.,edCode, by RAI
ordered-fun;

ef-tlt
a-,::;Iha+

^.

nrtarder• of-•`e-typc BY ONE OR MORE ORDERS described in

division (6)(2-) (D) OR ( II) of thxt sectiun 31 13.21 OF THE
REVISED CODTE7whichever is appropriate under the require-
mcnts of that section; A STATEMENT REQUIRING ALL PAR-
TIES TO THE ORUER TO NOTIFY THE COURT IN WRIT-
ING OF TIIEIR CURRENT MAILING ADDRESS, TIIEIR

00^11D
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and 5739.133; and to repeal sections ]09.98, 124.12,
149.092, 329.11, 2301.352, 3343.09, 4141.041,
5101.20, 5101.21, 5101.22, 5107.031, 5113.01,
5113.02, 5113.03, 5113.04, 5113.05, 5113.06,
5113.07, 5113.09, 5113.71, 5113.12, 5113.13,
5113.99, and 5747.15 of the Revised Code, to amend
Section 2 of Anr. Sub. H.B. 494 of the 116th General
Assembly, to amend Seetion 5 of Ant. Sub. H.B. 530
of tite 114th General Assembly, and to repeal Sa;-
tions 3.22 and 3.23 of Anr. Sub. H.B. 171 of the
117th General Assembly to provide authorization
and conditions for thc operation and adnruristration

of state programs affected by the main operating
appropriations act for the biennimn lieginning July 1,

and ending June 30, 1989, to amend section1987
General and Permanent Nature: Per the Director of the Ohio

Legislative Serviee Commissibn, this Act's section numbering of
law of a general and permanent nature is complete and in conform-
ity with the Revised Code; however, I.SC's certification required a
change of references to RC 3317.029 in Act scction 41 and RC
3317,028 in Act section 43, and of references to Act section num-

bers contained in sections 5, 8, 12, and 15 of this Act.

Section Effeerive Date(s): This Act contains provisions which

take effect on dates different from the effectSve date of the Act

itself. Sce Act section(s) 5, 8, 9, 12, 15, and 16.

To amend sections 9.81, 109.71, 1 09.77, 109.91, 109.93,
109.94, 109.941, 109.942, 109.96, 109.97, 122.72
122.78, 123.02, 124.11, 124.321, 125.22, 125.89,
135-21, 141.151, 307.443, 319.301, 329.02, 329.04,
329.042, 742.3716, 1514,02, 1574,03, 1545.07,
1545.21, 1545.22, 1545.25, 1545a9, 1545.30,
1545.35, 2301.35, 2301.351, 2301.353, 2301.37,
2301.372, 2301.41, 2301.42, 2301.43, 2329.66,
2705.031, 2901.01, 2921.51, 2933.52, 2935.01,
2935.03, 3105.18, 3105.21, 3109.05, 3111,09,
3111.13, 3113.04, 3113.21, 3113.212, 311331,
3115.01, 3115.15, 3115.21, 3115.22, 3115.24,
3301.25, 3313.57, 3313.61, 3313,64, 3313.641,
3313.645, 3313,672, 3317.028, 3317.029, 3317.03,
3321,03, 3501.01, 3501.17, 3505.10, 3505.33,
3513.12, 3513.157, 3513.30, 3517.14, 3745,01,
3745.12, 3773.33, 4141.01, 4141.08, 4141.23,
4141,24, 4141 25, 4141.29, 4141.35, 4141.43,
4301.10, 4301.47, 4303.271, 4305.11, 4305.13,
4305.131, 4307.05, 5101.16, 5101.46, 5101.461,
5101.462, 5101.463, 5101.464, 5101.54, 5101.58,
5101.59, 5101.80, 5101.81, 5101.82, 5101_83,
5101.84, 5101.86, 5101.90, 510L99, 5104.011,
5107.04, 5107.15, 5107:27, 5113.041, 5113.14,
5123.01, 5123.74, 5123.76, 5153.01, 5153.35,
5703.19, 5703.26, 5703.47, 5705.01, 5705.10,
5709.61, 5709.63, 5717.04, 5727.61, 5728.061,
5728-08, 5728.10, 5731.15, 5733.21, 5733.28,
5735.12, 5735.121, 5739.13, 5739.15, 5739.19,
5739.30, 5739.33, 5739,99, 5741.01, 5741.17,
5743.05, 5743.071, 5743.081, 5743.082, 5747.07,
5747.09, 5747.13, 5747.99, 5907.02, and 5909.03; to
amend, for the purpose of adopting new section num-
bers as indicated in parentheses, sections 109.93

109942 (122.24), 109.95 (122.25)^109^96 ((12226),4 1
109-97 ()22.27), and 5113.14 (5113.07); to enact
new scctions 5113.01, 5113.02, 5113.03, 5113.04,
5113.05, 5113.06, and 5747.15, and sections 329.043,
1545.041, 3301.077, 3301.078, 3301,079, 3301.0710,
3301.0711, 3313.21, 3313-603, 3315.01, 3319.151,
3319.99, 3517.091, 5111.09, 5122.60, 5153.121,
5703.081, 5703.261, 5703.262, 5705.392, 5733.067,

,
2301.35 of the Revised Code, effective lune 6, 1988,
to amend sections 4141.01, 4141.23, 4141.24,
4141.25, and4141.29 of the Revised Code, effective
October 1, 1988, and to amend sections 109.71,
109.77, 2901-01, 2921.51, 2935.01, and 2935.03 of
the Revised Code, effective December 31, 1987.

Be it enacted by the General Assembly of tAe State ojOluo:

SECTION 1. That sections 9.81, 109.71, 109.77, 109.91,

109.93, 109.94, 109.941, 109-942, 109.96, 109.97, 122.72,722.78,
]23.02, 124.11, 124.321, 125.22, 125.89, 135.21, 141.151, 307.443,

319.301, 329.02, 329.04, 329-042, 742.3716, 1514.02, 1514.03,
1545.07, 154521, 1545.22, 1545.25, 1545.29, 1545.30, 1545.35,
2301.35, 2301.351, 2301.353, 2301.37, 2301.372, 2301.41,
2301.42, 2301.43, 2329.66, 2705.031, 2901.01, 2921.51, 2933.52,
2935.01, 2935.03, 3105.18, 3105,21, 3109.05, 3111.09, 3111.13,
3113.04, 3113.21,3113.212, 3113.31, 3115.01, 3115.15, 3115.21,
3115.22, 3115.24, 3301.25, 3313.57, 3313.61, 3313.64, 3313.641,
3313.645, 3313.672, 3317.028, 3317.029, 3317.03, 3321.03,
3501.01, 3501.17, 3505.10, 3505.33, 3513.12, 3513.151, 3513.30,
3517.14, 3745.01, 3745.12, 3773.33, 4141.01, 4141.08, 4141.23,
4141.24, 4141,25, 4141.29, 4141.35, 4141.43, 4301.10, 4301.47,
4303.271, 4305.11, 4305.13, 4305.131, 4307.05, 5101.16, 5101.46,
5101.461, 5101.462, 5101,463, 5101.464, 5101.54, 5101.58,
5101.59, 5101.80, 5101.81, 5101.82, 5101.83, 5101.84, 5101.86,
5101.90, 5101.99, 5104.011, 5107.04, 5107.15, 5107.27, 5113.041,
5113,14, 5123.01, 5123.74, 5123.76, 5153.01, 5153.35, 5703.19,
5703.26, 5703.47, 5705.01, 5705.10, 5709.61, 5709.63, 5717.04,
5727.61, 5728.061, 5728.08, 5728.10, 5731.15, 5733.21, 5733-28,
5735.12, 5735.121, 5739.13, 5739.15, 5739.19, 5739.30, 5739.33,
5739.99, 5741.01, 5741.17, 5743.05, 5743.071, 5743.081,
5743-062, 5747.07, 5747.09, 5747.13, 5747.99, 5907.02, and
5909.03 be amended; seetions 109.93 (122.21), 109.94 (122.22),
109.941 (122.23), 109.942 (122.24), 109.95 (122.25), 109.96
(122.26), 109.97 (122.27), and 5113.14 (5113.07) be anrouded for
the purpose of adopting a new section number as indicated in
parentheses; new sections 5113.01, 5113.02, 5113.03, 5113.04,
5113.05, 5113.06, and 5747.15, and sections39.43, 1545,041,
3301.077, 3301.078, 3301.079, 3301.0710, 3301.0711,
3313.603, 3315.01, 3319.151, 3319.99, 3517.091, 5111.09,
5122.60, 5153.121, 5703.081, 5703 261, 5703.262, 5705.392,
5733.067, and 5739.133 of the Revised Code be enacted to read as

follows:

9.81 Procednre for payroll deduction [Eff. 10-5-871

Aftec an authorization adopted under section 9.80 of the
Revised Code, any public officer or employee of any departmenl or
division of the state, any political subdivision or scitool district
thereof, or of any institution supported in whole or in part by the
state, a county, or munieipalky MUNICIPAL CORPORA'TION,
who desires to make a contribution by the payroll deduction plan to
mte or more of the specified eharitable agencies which are corpora-
tions not for profit, comtnnnily chests, united funds, or other simi-
1ar miited community fund otganizations, may be peonitted to have
such contribution payments deductcd from the salary or wagcs due

Appendix 15
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er state university law enforcenrent oflicer appointed under tion; modification; enforcement orders; coutempt [Eff.

3345.04 of the Revised Code, OR OHIO VETERANS' 10-5-871
IE POLICEMAN APPOINTED UNDER SECTION02 OF THE REVISED CODE shall arrest and detain until a (A) In divorce, dissolution of marriage, or alimony Pruceedings,

,nt can be obtained a person found violating, within the limits the conrt nf common pleas may allow alimony it eonsiders rcasona-
party.ble to either

political subdivision, mctropolitan housing authority housing, OHIO VETERANS' IIOME in The alimony may be allowed in real or personal property, or

ot t thc
cnltege,

peace officeror is
university, OR

appointed, employed, or elected, a luw of both, or by dccreemg a sum of money, payable either in gross or byI
tzte or an ordinance of a mmiiicipal corporation- installments, as the court considers equi(able.,_
3) When there is reasonable ground to believe that an offense (B) In deecrmining whether alimony is necessary, and in detcr-
tlcnce, the offense of criminal child enticement as defined in mining the nature, amount,and ntanner of payment of alimony, the
tn 2905.05 ef the Revised Code, the offense of public indc- court shall consider all relevant factors, including, but not limited

/ as defined in scction 290709 of the Revised Code, the offense to, the foilowing:. . .. . . .
unestic violence as defined in section 2919.25 of tbe Revised (1) The relative earning abilities of the parties;
: a theft offense as defined in section 2913.01 of the Revised (2) The ages, and the physical and etnotional conditions of the

:, or a felony drug abuse offense as deGned in section 2925.01 partics;
e Revised Code, has been contntitted within the limits of the (3) The retirentent benefits of the parties;

ical subdivisinn, rnctropolitan housing authority ltousing pro- (4) '1-he expectancies and inheritances of the parties;

eollege, or universiTy, OR OHIO VETERANS' HOME in 5 The duration of the marriage;
h the peaee officer is appointed, employed, or electod, a sheriff, O
ty sberiff, marshal, deputy marshal, polia:e officer, menrber of (6) The extcnt to wltich it would be inappropriate for a party,
lice force cnrployed by a ntctropolitan housing autltority undcr because lte will be cnstodian of a minor child of the marriage, to
ion (D) of section 3735.31 of the Revised Code, er state univer- seek employment outsidc the hotne;
law enforcement officer appointed under section 3345.04 of the (7) The standard of living uf the parties estabGshed during the

',ised Code, OR 01110 VETERANS' HOME POLICEMAN marriage
'OINTED UNDER SECTION 5907.02 OF THE REVISED (g) The relative extent of education of the parties;

i)E inay arrest and detain until a warrant can be obtained any
on whom he has reasonable cause to believe is guilty of the
riion- For purposes of this division, the execution of a writlen
:ment by a person alleging tltat an alteged offender has com-
ed the offense of domestic violencc against the pcrson or
inst a child of the person, cottstitutes reasonable gronnd to
eve that the offense was committed and reasonable ^use to
eve that the person alleged to have c.otnmitted the offense is

ty of the violation.
(C) A constable, within the limits of the townslup in whieh the
stable is appointed or elected, shall arrest and detain unlil a
rant can be obtained a person found by }tim contntitting, within
limits of the township, a rnisdemeanor, eithcr in violation of a
of this state or an ordinance of a village.

(D) If a slteriff, deputy sheriff, marshal, deputy marsltal, police
cer, tnembcr of a police force employed by a metropolitan hou.s-
authority under division (D) of section 3735.31 of the Revised

de, constable, or state university law enforcement officcr
tointed under scetion 3345.04 of the Revised Code is authorized
division (A), (B), or (C) of this section to nrrest and detain,
hin the limits of the political subdivision, metropolitan hotising
hority housing project, college, or university in which lie is
vointed, employed, or elected, a pcrson until a warrant can be
aincd, the peaee officer may, outside the limits of the political
ndivision, metropolitan housing authority housing project, col-
;e, or university in which he is appointed, employed, or elected,
rsuc, arrest, and detain that person tmtil a warrant can bc

tained if all of tlre following apply:
(}) The pursuit takes place withou} unreasonable delay after

offense is committed;
(2) The pursuit is initiated within the limits of the political

bdivision, metropolitan hotising authority housing project, cal-
;e, or university in which the peace officer is appoin}cd,

tployed, or elected;
(3)'Ihe offense involved is a felony, a misdemeanor of the first

gree or a substantialty equivalent municipal ordinance, a misde-
eanor of the second degree or a substantially equivalent munici-
,I ordinance, or any offense for which points are chargeable pur-
ant to division (G) of section 4507.021 of ttte Revised Code.

This section is an interinr section cffective nntil December 31,

187.

3105.18 Allowance of alimony; factors determining

uture, atnount, and manner of paymcnt; wntinuing jurisdic-

es;(9) Tite relative assets and liabilitie,s of the part

(10) The properly brought to the rnarriage by cither party;

(11) The contribution of a sponse as ]touremaker.

(C) In an action brought solely for an order for aiiinony under
section 3105.17 of the Revised Code, any cmttintting order for
periodic payments of monev entered pnrsuant to this section is
snbject to further order of the conrt upon changed circumstances of

either pady.
(D) If a continuing order for periodic paytnents of money as

alimony is entered in a divorce or dissolution oP marriage action
that is deterntincd on or after t-He-eFfeetive+}ale-ef-thismnendrnenE

MAY 2, 1986, the court that enters the decree of divorce or dissolu-

tion of tnarriage does not have jurisdicCiort to modify the arnonnt or
terms of the alimony unless the court determines that the circum-
stances of eit}rer party havc changed and unleas one of tlre following

applies:
(1) In the case of a divorce, the decrce or a separation ngrec-

ment of ilte parties to the divorce that is ineorporated into the
decree contains a provision specifically anthorizing the conrt to

-modify the amount or terms of alimony;
(2) In the easc of a dissolution of nrardage, the separation

agrecmcnt tlmt is approved by the court and incorporated into lhc
decree contains a provision specifically authorizing the eonft to
modify thc atnottnt or tcrms of alimony.

(E) Each order for alimony made or modified by a conrt on or
after December 1, 1986, shall be accompanied by one or more
orders described in division (D) or (H) of section 3113 -21 of the
Revised Code, whichever is appropriate under the requirements of
that section, a stalement requiring all parties to the order to notify
the esurt BUREAU OF SUPPORT in writing of their current

-niailing address, their current residence address, and of any
changes in eitlrcr address, and a notice that the requirenwnt te

notify the eeurt BUREAU OF SUPPORT of zll changes in either

address continues untfl further noticc from the court.
If any person required to pay alimony under an order made or

modified by a court on or after December 1, 1986, is found in

contempt of couit for fai)ure to make alimony payments under the
order, the court that tnakes the finding shall, in addition to any

otlrer penalty nr remedy imposed, ossess all court costs arising out
of the covtempt Proceeding against the person and requae the
person to pay any reosonable attontey's fees of any adverse party,

as determined by the court, that arose in rclation to the act of

contempt.
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3105.21 Custody and support of children; support

orders [Eff.10-5-871
(A) Upon satisfactory proof of the causes in the complaint for

divorce, annulment, ot alimony, the wurt of common pleas shall
make an order for the disposition, care, and ntaintenance of the
ehildren of the marriage, as is in their best interests, and in accor-
dance with section 3109.04 of the Rcvised Code.

(B) Upon the failure of proof of the causes in the complaint, the
court may make the order for the disposition, care, and rnainte-
nance of any dependent child of the marriage as is in the child's
best interest, and in accordance with section 3109.04 of the Revised

Code.
(C) Each order for child support ntade or modified under this

section on or after December 1, 1986, shall be accompanied by one
or more orders described in division (D) or (I-I) of section 3113_21
of the Reviscd Code, whicltever is appropriate under the requirc-
ments of that section, a statement requiring all parties to the ordcr
to notify the eeurt BUREAU OF SUPPORT in writing of their
current mailing address, their current residence address, and of any
changes in either address, and a notice thnt the requirement to
notify the eourt BUREAU OF SUPPORI' of all changos in either
address continues until further notice from the court. If any person
reqttired to pay child support under an order made tmder this
section on or after April 15, 1985, or modified on or after Deccm-
ber 1, 1986, is found in contempt of court for failure to rnake
supporl pa}nents under the order, the cnurt that makes llte finding
sltall, in addition to any other penalty or remedy itnposcd, assess all
court costs arising out of the contempt proeecding against the per-
son and require the person to pay any reasonable attorney's fees of
any adverse party, as dctermined by the court, that arose in relation

to the act of contcmpt.

3109.05 Factors determining amount of sapport; sup-

port orders; medical needs; visitation rights [Eff. 10-5-87]

(A) In a divorce, dissolution of marriage, alimony, ur child
support proceeding, the eourt may order either or both parents to
support or help supporl their children, witlwut regard to marital
misconducL In d'etermining the amount reasonable or neccssary for
chi(d snpport, including the rnedie:d needs of the child, the court
shall consider all relevant factors including:

(i) The finaneial resources of the child;
(2) The financral resources and needs of the custodial parenl

and of the uoncustodial parent, wtten there is only one custodian;
(3) The standard of living tire child would have enjoyed had the

rnarriage continued;
(4) The physical and emotional ccmdition of the child;-nnd^ris

edtreat=...,o.,ar-r,ec:a;
(5) The finaneial resouraes and needs of both parents, when

tlterc are joinil custodians;
(6) The educational needs of ttte child and the educational

opportunities that wonld have been available to him had the cir-
cnmstances requiring a court order fur his snpport not ariscn.

1'he court shall include in the support order the reqnirement
that one or both of the parents provide for the Irealth care needs of
the child to the satisfaction of the court and a requirenrent that all
support payments be made thrrongh the bureau of support.

Eaclt ordcr for child support made or nrodified under this seo-
tion on or after December 1, 1986, shall be accontpanicd by mte or
rnore orders described in division (D) or (Il) of section 3113.21 of
the Revised Code, whichever is appropriate under lhe requirements
of that sec6on, a statement re>)uiring all parties to the order to
notify the eser0 BUREAU OF 5UPPORT in writing of their cnr-
renl ntailing address, ttrcir cnarent residence address, and of any
change.s in cither address, and a notice tttat the requirement to
notify the eeurt BUREAU OF SIJPPORT of all changes in either
address eontinues until further notice from the court.

(B) The court may rnake any just and reasonable order or
decree permitting any parent who is dcprived of lhe care, custody,
attd control of the ebildren to visit them at lhe timc and undcr the
conditions that the eourt directs. T;,-earrat-n,ay,-upen-nstier+u+d

hearinb; ttake-ttnt-^r-thae ''^;;;es Juat^u-m^efxler
ofs^psrf+y.-^,d-or-an-y+s,Qs,`-a,imeny-upen-pres€-fhfti-tHe

preaented-fr<xnn^xerees+ng-a-right-le-vis'tt-fhee,: . .••,ro-^a^rr.^a.` -m

order-nFeeurtE In the discrelion of the court, roasonable cornpanion-
ship or visitation rights may he granted to any ollrcr person having
an interest in the welfare of the chitd. The juvenile court shall have
exelusive jurisdiction to enter the orders in any case certified to it

from another court.
(C) If any person required to pay child support under an order

made under division (A) of lhis scetion on ur after April 15, 1985,
or mudified on or afLer Deccmber 1, 1986, is fnund in contempt of
court for failure to make supporl payrnents under the order, the
court that ntakes the finding, in addilion to any ottter penalty or

remedy irnposed, shall as.sess all court awsts arising out of the
contempt ptoceeding against the person and require the person to
pay any reasonable attorney's fees of any adverse party, as deter-

mined by the court, lhat arose in relation to the act of contcnipt.

3111.09 Genetic tests [Eff. 10-5-87]

(A) In any action instituted uttder sections 3111.01 to 3111.19
of the Revised Code, ttte court niay, upon its own metion or upnn
the motion of any party to the action that is itttde -' a-tinre-sa-tts
not TIIE COURT DETERMINES IS NOT BEING MADE to
unduly delay the peeeeolings ACTION, urder the cl»Id's mothcr,
the child, thc alleged father, and any other person who is a defen-
daut in the acLion to submit Lo genetic tests. Any fees charged for
the tests shall be paid by the party that requests then), unless the
cotirt orders thefces taxed as costs in the aclion. If the caurtotders
We fecs taxed as costs in the action, if the eustodian of the child is
represenled by the BUREAU OF SUPPORT IN ITS ROLE AS
THE agency thrrb-is-deaigaated-in^Fee-eeuxty-teyaeeride i'ROVID-
ING erdorceutent of child support orders undcr'hitle IV-D of the
"Social Seeurity Act," 49 88 Stat. .>^-cL^3§} 2351 (1975), 42
U.S.C. 301- 651, as amended, if the custodian is a recfpient of aid to
federa0y dependent children pnymerts UNDER CHAPTER 5107.
OF TI-IE REVISED CODE for the benefit of the child, and if the
defendant in the action is found to be indigent, Ehen the desigueted
eh+ld-^tpper'E-euforeerttenE-rrgeney-is--mtHterjz^I BUREAU OF
SUPPORT, within guidelines contained in THAT federal law, ta

MAY USE FUNDS RECEIVED PURSUANT
TO TITLE IV-D OF THE "SOCIAL SECURI'1'Y ACT," 88
STAT. 2351 (1975), 42 U.S.C . 651, AS AMENDED, l-O PAY
THE costs of the tests. Any easts-psssed-4h^rc.'h-u-rnunnen

are FUNDS USED IN ACCORDANCE WITH THIS DIVI-
SION BY TIIE BUILEAU OF SUPI'ORT SIIALL BP. in addition
to any xmemtt-previ.. --,nAer- OTIIER F UNDS THAT TH E
BUREAU OF S'UPl'ORT IS ENTITI:E.D TO RECBIVE AS A
RESULT OFany contractual provisien for specific funding alloca-
tiens for the xgeney BUREAU OF SUPPORT betwcon ttte county,
the state, and the federal governmcnt.

(B) The genetic tests shall be made by qualificd examiners who
are appuinled by tbe court. The examiners may be called as wit-
nesses to testify as to their findings. Any pnrly may dentand that
other qualified examiners pertornt independent genetic tests under
order of the court. The nutnber and qualifications of the indepen-
dent examiners shall be determined by the court.

(C) Nothing in this section preverits any party to the action
fronr prodncing othcr expert evidence on tbe issue covcred by this
section, but, if other expert witnesse.s are called by a party to the
aetiun, the fces of these expert witnesses shall be paid by the party
calling the witnesses and only ordinary witness fees for these expert
witnesscs shall be taxed as costs in the action.

(D) if the court finds that the conelusions of all the exantiners
are that tbc alleged father is not the falher of the chiid, the court
shalt cnter judgment that the alleged father is not the father of thc
child. If the examiners di.ragreo in their Indirtgs or conclusions, the
court or jury shall deterunine the father of the child based npon all

the evidence.
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.) -S2S 1

1988 Session Laws-Full Text H 708 § 1

SUBSTITUTE HoUSL.

BiLL No. 708

Act 811•ective Date: 4-19-88
Date Passed: 3-10-88

Datc Approved by Governor: 4-19-88
Date Filed: 4-20-88

File Number: 203
Chief Sponsor: SHIVERS

General and Permanwrt Arature: Per the Director of the
Ohio Legislative Service Commission, this Act's section num-
bering of Iaw of a gcncral and perrnanent nature is comptcle
and in confornii(y with the Revised Code.

EYnergency: Pursuant toO Const, Ar2It, § Id, this Act was
declared to be an emergency ntcasure necessary forihe preser-
vation of the public peace, health, mid safety. See Act section
32.

Section Effective Date(.s): This Act contains provisions
which take effect on dates different Gom the effective date of
the Act itself. Sec Act section(s) 5, 8, 11, 14, and 17.

To amcnd sections 1.30, 9.41, 9.60, 109.42, 109.79,
t09_80, 118.23, 119.12, 120.52, 120.53, 122.21,
122.22, 122.24, 122.27, 122.78, 122.89, 124.11,
124.81, 131.23, 133.05, 135.14, 145.01, 149.01,
155.10, 169.02, 177.01, 307.202, 307.443,
307.88, 307.90, 319.16, 319.301, 323.01, 329.03,
329.091, 505.262, 505.69, 924.06, 924.12,
955.011, 955.53, 1308.28, 1309.11 l, 1333.41,
1340.08, 1343.011, 1501.191, 1502.02, 1521.06,
1533.11, 1701.01, 1701.59, 1701.79, 1701.85,
1711.11, 1711.53, 1733.32, 1742.05, 1742.06,
1742.12, 1901.07, 1901.13, 1901.14, 1901.18,
1901.21, 1901_30, 1901.31, 1923.01, t923.02,
t923.061, 1923.15, 2109.371.2301.35, 2301.351,
2301.353, 230136, 2301.37,-2301.372, 2301.41,
2301.42, 230J.43, 2301.44, 2705.031, 2715.041.
2715_045, 2716.05, 2716.13, 2743.56, 2917.46,
2921.01, 2921.13, 2923.31, 2923.32, 2933.10,
2933.54, 2949.12, 2967.13, 3105_18, 3105.21,
3109.05, 3109.09, 31 1 1.09, 3111A3, 31 13.04,
31112L , 3113.211, 3113.212, 31 13_213, 3113.3 t,
3115.22, 3115.24, 3301.0711, 3303.24, 3311.06,
3313.712, 3317.023, 3317.024, 3505.20, 3517.10,
3517.11, 3701.23, 3701.66, 3702.51, 3706.18,
3710.08, 3733.19, 3735.30, 3743.03, 3770.071,
3773.45, 3905.01, 3957.10, 4123.27, 4141.16,
4501.06, 4503.10, 4503.44, 4511.99, 4513.17,
4519A3, 4582.12, 4727.03, 4728_14, 4743.01,
4745.01, 4923.02, 5101.02, 5101.141, 5101.16,
5101.161, 5101.311, 5101.34, 5101.36, 5101.46,
5101.87, 5103.16, 5103.30, 5111.02, 5113.16,
5143.07, 5149.36, 5705.01, 5705.17, 5709.25,
5709.61, 5709.62, 5709.63, 5709.64, 5735.061,
5735.32, 5739.02, 5739.025, 5741.021, 5741.023,
5747.02, 5747.03, 5747.99, and 6103.02; to
amend, for the purpose-of adopting new section
numbers as indicated in parentheses, sections
1907.091 (1907.19) and `5505.202 (5505.28); to
amend, for the purpose of adopting a new section
nurnber as in(licated in parentheses, scction
505.08 (505.103) as enacted by Am. Sub. I{.B.
237 of the 116th Generat Assembly; to amend, for
thc purpose of adopting a new section number as
indicated in parentheses, section 4301.101
(4301.102) as enacted by Am. Sub. H.B. 583 of
the 116th General Assembtv; to enact new sec-
tions 109.71, 109.77, 122.64, 171.02, 2901.01,

Copyright 1998
6ankcIlald,vin law Publishing Company
O1S

2921_51, 2935.01, 2935.03; to repeal scetions
109.71, 109.77, 122.04, 171.02, t 121.08,
2901.01, 2921.51, 2935.01, 2935.03, and
5113.0l; to repeal sections 109.71, 109.77,
2901.01, 2921.51, 2935.01, and 2935.03 as
amended by Section 6 of Sub. H.B. 23l of the
116th General Assembly; to repeal section
505.263 of the Revised Code as enacted by Sub.
H.B. 390 of the 117th General Asscmbly; and to
repeal Sections 3.22 aud 3.23 of Am. Sub. H.B.
171 of the 117th General Assetnbly to harmonize
rnultiple prior aniendntents of certain sections,
correct nonsubstantive errors in the Revised
Code, and update or repeal obsolete provisions of
law and to amend sections 1742.05 and 1742.06,
effective July t, 1989; to amend section 2301.35,
effectivc June 6, 1988; to amend section 4141.28,
effective October I, 1988; to amend section
5735.141, effective October 1, 1993; and to
amend section 5747.03 of the Revised Code,
effective July I, 1989, and to declare an enrer-
gency.

Be it enacted by tlre G'erterrcl A.esembly of ihe State af Ohio:

SEC7'ION I. That scctions 1.30, 9.41, 9.60, 109_41 109.79,
109.80, 118.23, 119.12, 120.52, 120.53, 122.21, 122.22,
122.24, 122.27, 122.78, 122.89, 124.11, 124.81, 131.23,
133.05, 135.14, 145.01, 149.01, 155.10, 169.02, 177.01,
307.202, 307.443, 307.88, 307.90, 319.16, 319.301, 323.01,
329.03, 329.091, 505.262, 505.69, 924.06, 924_12, 955.011,
955.53, 1308.28, 1309.111, 1333.41, 1340.08, 1343.011,
1501.191, 1502.02, 1521.06, 1533.11, 1701.01, 1701_59,
1701.79, 170L85, 1711.11, 1711.53, 1733.32, 1742.05,
1742.06, 1742.12, 1901.07, 1901.13, 1901.14, 1901.18,
1901.21, 1901.30, 1901.31, 1923.01, 1923A2, 1923961,
1923.15, 2109.371, 2301.35, 2301.351, 2301_353, 2301.36,
230L37, 2301.372, 2301.41, 2301-42, 2301,43, 2301.44,
2705.031, 2715.041, 2715.045, 2716.05, 2716.13, 2743.56,
2917.46, 2921.01 , 2921.13, 2923.31, 2923.32, 2933.10,
2933.54, 2949.12, 2967.13, 3105.18, 3105.21, 3109.05,
3109.09, 3111.09, 3111.13, 3113.04, 3113.21, 3113.211,
3113.212, 3113.213, 3113.31, 3115.22, 3115.24, 3301.0711,
3303.24, 3311.06, 3313.712, 3317.023, 3317.024, 3505.20,
3517.10, 3517.11, 3701.23, 3701.66, 3702.51, 3706.18,
3710_08, 3733.19, 3735.30, 3743.03, 3770.071, 3773.45,
3905,01, 3957.10, 4123_27, 4141.16, 4501.06, 4503.10,
4503.44, 4511.99, 4513.11, 4519.03, 4582.12, 4727.03,
4728.14, 4743.01, 4745.01, 4923.02, 5101.02, 5101.141,
5101.16, 5101.161, 5101.311, 5101.34, 5101.36, 5101.46,
5101.87, 5103.1-6, 5103.30, 5111.02, 5113.16, 5143.07,
5149.36, 5705.01, 5705.17, 5709.25, 5709.61, 5709.62.
5709.63, 5709.64, 5735.061, 5735.32, 5739.02, 5739.025,
5741.021, 5741.023, 5747.02, 5747.03, 5747.99, and 6103.02
be amc nled; sections 1907.091 (t907.19) and 5505.202
(5505.21^) be amended for the purpose of adopling new section
numbers as indicated in parentlrescs; section 505.08 (505.103)
as enacted by Am. Sub. H.B. 237 of the I 16th General Assem-
bly be, ainended for the purpose of adopting a new section
number as indicated in parentheses; section 4301.101
(4301.102) as enactert by Am. Sub, iLB_ 583 of the 116th
General Assembly be aniencled lor thc pnrpose of adopting a
new section number as indicated in parentheses; and new see-
tions 109.71, 109.77, 122.04, 171.02, 2901_01, 2921.51,
2935,01, and 2935.03 of the Revised Cnde be enacted to read
as follows:

1.30 Intent of Code revision acts is nonsnbstantive
[HtI'. 4-19-881

(A) In enacling any legislation with the stated purpose of
correeting nonsubstanttve errors in thc Revised Code, it is the
intent of tlte general assernbly not to make substantive changes
in the law in ell'ect on the date of such enactment. A scction of
the Revised Code affected by any such act shall be coristrued as
a restatement and coacction ot; and substiluted in a continuing
way for, the corresponding statutory provision existing on its
datc of cnactment.

Appendix 16
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a isioii

mu n etem5 orr terms,cdiminishedpasoprtor idcdluintlsections c1omY tormod"fy tl esa nount or term eof alimony

authorizing the

Each order for alimony n^ade or modifred by a court on
2967.19, 2967.193, 5145.11, and 5145.12 of the Revised Code, (E)
or in the case of another type of nini led as the ded inesecf more orders iesberibed m divis onl(D) or (H) of sec^ ny31

one
13.21

years before parole eligibility d ised

C

,
3, 51tioiis

de29f7applicai ielyof the othe•rn sentences eo onseu tivcly requlire
e c nts of that sect on ha stateme tprequiring a1ldParties

to the order to notify the tan+'eaa-efsufliort CHILD SUPPORT
C 1 ^ ^ current mail-rt

imposed.
(K) A prisoner serving a deGnite term of imprisonment for a

felony of the third or fomth degrec shall be released from
imprisonment when he lras served the full term of his definite

seritcnce,d45itns and5145.12orftheRev'iscdr de, 2n d7may
2967 193 5,
be rcleased irom imprisonmcnt pursuant to section 2967.18 or
2967.31 of the Revised Code.

(L) The cumulative total of any diminution of sentence
granted under section 2967.19 of the Revised Code, any days
of credit awar'dcd under section 2967.193 of the Revised Codc,
and any diminution of scntence gianted under section 5145.1 1
or 5145.12 of the Revised Code shall not exceed, for any pris-
oner, one-third of the minimum or definite sentence, or rn the
case of a sentence of life imprisonmcnt, one-third of the num-
bcr of years before parole eligibility, of the sentenec imposed
upon tle prisoner. No prisoner shall bc eligible for Parole
before serving two-thirds of thc sentence impased by the sen-
tencing court, recluced as provided in section 2967.191 of the
Revised Code.

3105.18 Allowance of alimony; factors determining
nature, amonnt, and manner of payment; continuing juris-
dicdon; modification; enforcement orders; contempt [Eff.

4-19-881
(A) ln divorce, dissolution of marriage, or alimony proceed-

ings, the court of comu pleas nray allow alimony it considers
reasonable to eithcr party.

The alimony may be allowed in real or persanal property, or
both, or by clecreeing a sum of money, payable either in gross
or by installments, as the comt considers equitable.

(B) In detertnining whether alimony is necessary, and in
deterrnining the uature, amount, and manner of paymcnt of
alimony, the conrt slralt consider all relevant factnrs, including,
but noL limited to, the following:

(t) The relative earning abilities of the parties;
(2) Thc ages, an<i the physical and emotimral conditions of

the Parties; .
(3) The retirement beretits of the partles; _
(4)'rhe expectancies and inhcritances of thc par<res;
(5) The duiation of the rnarriage; for a(6) The extent to which it wouid be inappropriate

party, because he will be custodian of a minor chrld of the
marriagc, to seek enploymcnt outside the home; .

(7) The standard of living of the parties cstablished cturing

the marriage;
(8) The relative extent of education of the pm-ties;
(9) The relative assets and liabilities of the parties;
(10) The property brought to the marriage by either party;
(11) 17re contribution ot a spouse as Iromemaker.
(C) In an action brought solely for an order for alimorry

under section 3105.17 of the Revrscd Code, any continuing

order o nnchanged
rssubject lo f rther order oC tl et pursuaWch

t

circumstances of either party.
(D) If a contimting order for periodic payments of ntoney as

alimony is enterd in a divorce or dissolution of marrrage
action that is determined mi or after May 2, 1986, the couR
that enters the decree of divor`ce or dissolution of marriage does
not have jurisdiction to modify the amount or tcrms of the

paRy e have changed t and iunsunless tmhc of thc isf
court

cither nohowing
applies:

(I) In the case of a divorcc, tle decree or a separation
agreement of the parties to the divorce that is incorporated into

the decree contains a provision specifically authorizing the

court to nrdify the amount or terms of alimony; .
(2) ln tlre case of a dissolution of marriage, the separ'atron
agreement that is approved by the court and incorporatd into

ORCBMENLrvr
ing address, their cun-ent residence addicss, and of any changes
in cither address, and a notice that tle requircment to notify
the Hureau-efsn^t AGENCY of all tianges in either address
continues until further notice from tlre court.

If any person required to pay alimony under an order made
or modified by a court on or after December 1, 1986, fourld
in contenrpt of comt for failure to make atimony pa ^
under the order, the court that makcs the finding shall, in
addition to any other penalty or renredy imposed, assess all

court costs arising out of the eontempt proceedmg against the
person and require the person to pay any reasonable attorney's
fees of anv adverse Party, as determined by the court, that arose
in relation to the act of contempt.

3105.21 Custody and support of c6ildren; support

orders lEff. 4-19-881

(A) Upon satisfactory proof oC the causes in the complaint
for divorce, annuhnent, or alimony, thc <:ourt of common pleas
shall nrake an order for Lhe disposition, care, and ntaintenance
of the children of the marriage, as is in their best interests, and
in accordance with scction 3109.04 of the Revised Code.

(B) Upon the faihire of proof of thc causes in the complaint,
the court may make the order for the disposition, care, and
maintenance of any dependent child of the marriage as is in the
child's best interest, and in accordance with section 3109.04 of

the Reviscd Code.
(C) Fach order for child suppmt made or mo<tified under

this section on or after Deeembcr 1, 1986, shall be accompa-
nied by one or nrore orders dcscribcd in division (D) or (H) of
section 3113 .21 of the Revised Code, whichever is appropriate
under the requiremenis of that scction, a statement reqturing
all parties to ttre order to notify the bmeatreaf-sarPp^ CHILD
SUPPORT FNFORCSMENT AGENCY in writing of their
current nrniling address, their current residenec address, and of

any changes in etther address, andrapGLNCY of all hanges
nenl. to notify the barenu-ef-se}^+
in either address coritinnes until further notice from tlre eourt .
if any person required to pay child support under an order
made under this section on or aiter April 15, 1985, or modified
on or after December 1, 1986, is found in conLempt of eourt for
failure to make supporL payments under the order, Llie eourt
that nrakes the tinding shall, in addition to any other penalty or
remedy imposcd, asscss all comt costs arising out of tlre con-
tempt procceding against the person and require the person to
pay any reasonable attorney's fees of any adverse party, as
determined by the court, that arose in relation to the act of

contenrpt.

3109.05 Eactors determining amount of support; sup-
port orders; inedical needs; visitation rights [Eff.

4-19-881
(A) In a divorce, dissolutioo of marriage, alimony, or ohild

support procceding, Lhe court may order erther or both parents
to support or help support their children, without regardto
marital rnisconduct. In determining tiie amount reasonable or
necessary for child support, including the medical needs of the
child, the conrt shall consider all relevant factors inclu<ting:

(t) The financial resources oCthe child;
(2) The fnancial resourecs and needs of the custodial parent

and of the noncustodial parent, when there is only one custo-

dian;
(3) Thc standard of living the child would have enjoyed had

the marriage continued;
(4) Ttre physical and emotional condition of the child;
(5) The financial resources and needs of both parents, when

there are joint custodians;

tmT AGENCY in writing o'

001.20 May 1988
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s are defined in seetion 1716.01 of the Revised Code, to
h contributions.
organization that solicits contributions for tlte Purpose

.ting materials containing information relating to missing
tall express(y state or imply in any ^day that it is affiliated
s soliciting contributions on bebalf of, an organization
][o assist in [bc location of missing childre.n without the
itten consent of that organlzation.

- locver violates division (A) or (B) of this section is guilty
tcr solicitation of contributions for missing children, a
nor of the third degree.

ON 2. That existing sections 109.31, 109.32, 1716.01,
1716.03, 1716.04, 1716.05, 1716.07, 1716.99, and

tnd section 1716.06 of the Revised Codc are hereby

IENDED SUBSTITUTE HOUSE

BILL No. 514

Act Effective Date: 8-13-90
Date Passed: 7-20-90

roved by Govemor: 8-13-90
Date Filed: 8-13-90

File Nurnbcr: 276
Chief Spollsor: WALSH

a! and Permanent Nantre.' Per the Director of the Ohio
e Service Conmlission, this Act's section nuntbet5ng of
encral and permancnt nature is complete and in conform-
he Revised Code.

ency: Pursuant to 0 Const, Art 11, § id, this Act was
:o bean enlergcncy measore neccssary for the preservation
blic peace, health, and safety. See Act section 5.

n Ejfective lJote(r): This Act contains provisicros which
on dates different from the effective date of the Act

Act section(s) 4.

rnend sections 21 19.03, 2151.23, 2301.03,
;03.201, 2329.66, 2743.66, 2907.01, 3105.01,
05.03, 3105.04, 3105.06, 3105.091, 3105.10,
05.17, 3105.18, 3105.21, 3105.63, 3105.65,
09.04, 3109.05, 3109.06, 3111.06, 3113.21,
13-215, 3117.05, 3117.07, 3117.08, 3517.13,

'70.071, and 5101-3t, and to enact section
05.171 of tbe Revised Code to mndify the dnmcs-
relations law to provide for spousal support and

e division of marital property and sepainte prop-
ty, instead of for atiatony, to clarify that eertain
ianges made in section 3109.05 of the Revised
Ddc by Am. Sub. Ii.B. 591 (if the 118th General
scmbly were not sktbstantive changes but were
tended only to conform the section to changes
ade in it by Am. Sub. H.B. 15 of the 118th General
ssembly on that act's effective date of May 31,
)9(1, and to declare an emergency.

,ted by the General Assembly of !he State of 06io:

f1ON t. That sections 2119.03, 2151.23, 2301-03,
, 2329.66, 2743.66, 2907.01, 3105.01, 3t05.03, 3105.04,
3105.091, 3105-10, 3105-17, 3105.18, 3105.21, 3105.63,
3109.04, 3109.05, 3109.06, 3111.06, 3113.21, 3113.215,
3117.07, 3117.08, 3517.13, 3770.071, and 5101.31 be

I and section 3105.171 of the Revised Code be enacted to
ollows:

1.03 Powers of trustee (Efi 1-I-911
trustee appointed under section 2119-01 of the Revised
ry procced without order of the probate court:
o take possession of the property of the absentee wherever
within the state;

cotlecfai 0ebts bueYo'the absentee:

(C) To retain and invest the estale in accordance with Chapters
2113- to 2t25.-inelusive; of the Revised Code.

The trustee may pay such part or all of the incotne or principal

of the estate as the aourt iuap, from timc to time, MAY direct for
the maintenance and support of the absentee's dependents and
may, under the order of the court, MAY bring and defend suits on
behalf of the abscntee, edmPromise claims in favor of and against
the absentee, and Pay snch debts of the absentee as ihe court 13nds
necessary for the protection of his dependents, including insumnce
premiums, orders for aVimeny AN AWARD OF SPOUSAL SUP-
PORT, and other obligations. Ttle court may make such other
orders as it deems proper for the care and custody of soid TIIE
property and its proeeeds.

2151.23Jarisdicion of juvenile conrt; orders for child

sopport (EiT. 1-1-911
(A) The juvenile court has exclusive original jurisdiction nndcr

the Revised Code:
(I) Concerning any child who on or about the date specified in

the complaint is alle.ged to be a juvenile traffic nffender, or a delin-
quent, unmly, abuscd, neglected, or dependent child;

(2) To determine the custody of any child not a ward of another
conrt of this state;

(3) To hear and Qetermine any application for a writ of habeas
corpus involving tlee cnsiody of a child;

(4) T'o exercise the powers and jurisdiction given the probate
division of the court of common pleas in Chapters 5122. and 5123-
of the Revised Code, if the court has probable cause to believe that
a child othenaise within thc jurisdiction of the eourt is a mentally ill
person subject to hospitahzation by court order, as defioed in sec-
tion 5122,01 of the Revised Code, or a meirtally retarded person
subject to institutionalization by court order, as defincd in seetion
5t23.01 of the Revised Code;

(5) To hear and determine all eriminal cases charging adults
with the violation of any section of Ctapter2l3i--af-Illc °ae.'Sed

C-ode'rHISCHAPTER;
(6) Under the interstate compact on juveniles in section 2 [ 51.56

ofthe Reviscd Code;
(7) Concerning anv chiSd who is to he taken into custody pmsu-

ant to section 2] 5C31 of the Revised Code, upon being notif ied of
the intent to take the child into cusiody and the rcasons for taking
the child into custody;

(8) To hear and determine rcqnests for the extension of tempo-
rary custody agreements, and requests for court approval of penna-
nent custody agreemcnts, that are filed pursuant to se.ction 5t03.15
of the Revised Code;

(9) To hear and detenuine applications for consent to nrany
pnrsnant to section 3101.04 of the Revised Codn.

(B) The juvenile court has original jurisdiction unde.r the
Revised Code:

(1) To hear and determine all cascs of misdemeanors charging
adults with any act or omission with respect to any child, which act
or onlission is a violation of any smte law or any municipal ordi-
nance;

(2) 7'o detertnine the paternity of any child alleged to have been
born out of wedlock pursuant to sections 3111.01 to 311 I19 of the
Revised Code; .

(3) lJnder the oniform reciprocal enforcement of support act m
CBaptcr 311S. of the Revised Code;

(4) To hear and determine an npplication fnr an order for the
support of any child, if the child is not a ward of anotller court of

this state-
(C) The juvenile court, exeept as to juvenile courts which are a

separatc division of the court of cnmmon pleas, or a separate and
Sndepetdentjuvenile coun, ftasjurisdictiun to hear, deterlnine, and
make a record of any actiun for divorce or nlinrnny-inveFs`+ng
LEGAL SEPARATION THAT INVOLVES the custody or care of
ehildren ANI) THAT IS filed in the court of conmlon pleas and
certified by the court of common pleas with all the papers 6led
t3rerein IN THE ACTION to the court for trial, providcd that no
such certiGcatfon shall be made to any court unless the consent of
the juvenile judge is first IS obtained. After such eertification is
made and cmtsent obtained, thc court shall proceed as if such THF
action were originally HAD BEEN begun in that court excePt as to
awards for »}imcmy SPOUSAL SlJPPORT or support due and
unpaid at the time of certification, over which the coun has no
jurisdiction.

(D) Thejuvenile cnurt hasjurisdiction to hcarand tletermine all
matters as to custudy and snpport of children duly certified by the
conrt ofconmlon pleas to thejuvenite court after a divorce decrec
has been granted, utcluding jurisdiction to nlodify the judgment

and decree of
custody and so

(E) The ju,
ttle case of any
tent jurisdictio
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(B) Willful absence of thc adverse pany for one year;
(C) Adultery;
(D) Extrenie cruelty;
(E) Fraudulent contract;
(F) Any gross neglect of duty;
(G) Habitual drunkenness;
(H). Inrprisonnrent of the adverse party in a state or federal

penal institution under-setHence-to-theinstimtiam at ttte time of
frling tlte complaint;

(I) Procnrement of a divorce outside this state, by a husband ci
wife, by virtue ot' which the pany who procured it is released frorn
the nbligations of the marriage, while those obligations remain
binding upon the other party;

(J) On the application of either party, when husband and wife
have, without interruption for one year, lived separate and apart
withoutcohabitation; .

(K) lncompatibility, untcss denied by either party.
A-plea of re5 }udicata or of recrimination with respect to any

provision of this section does not bar either party froan obtaining a
divorce on this ground.

3105.03 Residency requirement and venne; .jurisdiction
of common pleas court E Eff. 1-1-91J

The plaintifl in actions for divorce and nnnulruent shall have
been a resident of the state at least six months immediately betore
filing the complaint. Actions for divorce mld annulment shall be
brought in the propercounty for cotnmeneement of action pursuant
to the C-WiI Riiles OF CI V IL PROCEDURE. The court of common
pleas shal) Irear and determine the case, whether ttte marriage took
place, or the cause of divorce or annulment occurred, within or
without the state.

Actions for alimeny LEGAL SEPARATION shall he brought in
the proper oounty for comme.ncement of actions pursuant to Civil
'ftlE Rules OF CIVIL PROCEDLIRE.

3105.04 Residence of spouse (Eff. 1-1-911
When a person files a petition for clivorce or for-alimony

LEGAL SEPARATION, the reside.nee of the spouse does nut pre-
clude the rrse of.sections 3305.01 to 3105.21 of the Revised Code.

3105.06 Notice by publication autltorized in certain
cases [Efl: 1-1-91J

tf the residence of a defendant in au netion Cor divorce, annul-
ntent, or aHmuny LEGAL SEPARATION is unknown, ar if Chc
defendant is not a resident of lhis state or is a resident of this state
but absent hont the state, notice of thc. pcndency of the action shall
be given by publication as provided by the Rules of Civil Proce-
dorc.

3105.091 Conciliation order; procedure [L:f7. 1-I-91)

(A) At any time after thirty days from the service of sutnmons or
first publication of notice in an action for divotce, annulment_ or
ulimony LEGAL SEPARATION, or at any time atter 6ling a peti-
tion for dissolution of ntarriage, the court of comnrott pleas, upon
its own motion or the ntntion of one of tlre pmYies, may ordcr thc
parties to undergo conciliation for the periad of timc not exceeding
ninety days as the court specifies. The order requiring eonciliation
strall set forrh the conciliation proeetlure and name the conciliator.
The conciliation procedures rnay include withont lintitation refer-
rals to the cunciliation judge as provided in Chapter 3117, of the
Revised Code, public or privatc ntarriage comrselors, family service
agencies, community ttealth services, physicians, licensed psvcholo-
gists, or clergymen. The costs of any eonciliation procedures shall
be paid by the parties.

(B) No action for divorce, annulment, or atimong LEGAL SEP-
ARA"1-ION, in which conciliation has been ordered, shall be heard
or decided until the conciliation has concluded and been reported
to the conrt.

3105.10 Power to dissolve marriage; enforeentent of sep-
aration agreetnent providing for child support; condonation
and recrimination defenses eliminated; effect on dower [F,ff.
1-1-911

(A)'Pite court of common pleas shall hear any of lbc causes for
divorce or annulrnent charged in the cumplaint and may, upon
proof to the satisfaction of the court, pronounce the marriage con-
tract dissolved and both of the parties released from their obliga-
tions.

(13)(1) A scparation agreement providing for tlre support of ehil-
dren eighteen years of age or older is enforceable by the court of
common pleas. If .
. (?) A SEPARATION AGREEMEN'T THAT WAS VOLUN-
TARILY ENTERED INTO BY TtIE PARTIES MAY BE
ENFORCEABLE BY THE COURT OF COMMON PLEAS UPON
THE MOTION OF EITHBR PARTY TO THE AGREEMENT, IF
THE COURT DEI'ERMINES THAT IT WOULD BE IN THE
INTERESTS OF JUSTICE AND EQUITY TO REQUIRE
F.NFORCFMENT GF TIIti SEPARATION AGREEMENT.

(3) IF a court of comrrfon pleas has a division of donrest3c
relations, all cases brought for enforcement of a separation agree-
ment pro+-rv,:,giert#te^pp'v;-^f-e.9.."z.-eigtcteen-vears-nf-agevr
older UNDER DIVISION (B)(1) OR (2) OI-"'fHIS SECTION shall
be assigned to thejudges of that division.

(C) A pica of condonation or recrimination is not a bar to a
divorce.

(D) Upon the granting of a divorce, on e emnplaint or counter-
claim, by force of the judgment, each party shall he barred of all
right of dower in real estate situated within this state of which the
other was Seized at any tinre during envertnre.

(E) Upon the granting of a judgment for alimeny LEGAL SEP-
ARATION, when by the force of the judgment real estate is granted
to one party, the other party is barred of all right of dower in thc
real estate and the court rnay provide that each party_ shali be
barred of all rights of dower in the real estate acquired^by either
party at any time subsequent to the judgment.

"Dower" as used in this section has the meaning set forth in
section 2103.02 of the Revlsed Code.

3105.17 Grounds for legal separation [Eff. 1-1-911

(A) Either party to the ntarriage may fife a complaint for
divmce ur for rtFintesy LEGAL SEPARAfION, and when filed dtc
ofher inay tile a counterclaim for divorce or for alimony LEGAL
SEPARATION. I'HE COURT OF COMMON PLEAS MAY
GRANT DIVORCES FOR'fHE CAUSES SET FORTH IN SEC-
TION 3t05.01 OFTFIC REVISED CODE. The court of common
pleas may grant ulirndny LEG.AL SEPARATION on a contplaint or
eounterolaitn, regardless of whether the pat9ies are living separately
at the time the complaint or counterclaitn is tlted, for the foltowing
causes:

(Aj(t) EITHER PARTY HAD A HIJSBAND OR WIFE LIV-
ING AT THE TIME OF THE MARItIAGE I12OM WltlC'H
LEGAL SEPARAI1ON IS SOUCiH"f;

(2) WIL.LFUL ABSENCE OF THE ADVERSE PART' FOR
ONF. YEAR;

(3) Adultery;
(8)(4) EX'I-REME CRUL'LTY;
(5) PRAUDULENT CONTRACT:
(6) Any gross neglect of duty;
(e)
(D)
(E)(7) Habitual drunkenness;
R(8) Imprisonment of the adversc pany in a smle or fedcral

penal institution at the time of filing the
petiHSn COMPLAINT;

(9) ON THE APPLICATION OF EITHER PARTY, WHEN
HUSBAND AND WIFF, HAVf WITFIOUT INTERRUPTiON
FOR ONE YEAR, LIVED SEPARATE AND APART WITHOUT
COHABITATION;

(10) INCOMPATIBILII'1'- UNLESS DENIED BY EITFIER
PARTY.

(B) THE FILING OF A COMPLAINT OR COUNTERCLAIM
FOR LEGAL SEPARATION OR THE GRANTING OF A
DECREE OF LEGAL SEPARATION UNDER THIS SEC]'ION
DOES NOT BAR EITHER PARTY FROM FILING A COM-
PLAINT OR COUNTERC'LAIM FOR A DIVORCF OR ANNUL-
MENT OR OBTAINING A DIVORCE OR ANNULMEN"f .

3105.171 Division of marital property; separate prop-
erty [Eff. 1-1-9I1

(A) AS USED IN TlIIS SECTION:
(1) "DISTRfBUTIVE AWARD" MEANS ANY PAYMENT

OR PAYMENTS, IN REAL OR PERSONAL PROPERTY. THAT
ARE PAYABLE IN A LUMP SUM OR OVER TIME, IN FIXED
AMOtINTS, THAT- ARE MADE FROM SEPARATE PROP-
ERTY OR INCOME, AND THAT ARE NOT MADE FROM
MARITAL PROPERTY AND DO NOT CONSTITUTE PAY-
MENTS OF SPOUSAL SUPPORT, AS DEFINED fN SECTION
3105-18 OF'1}fE REVISED CODE.

0012^
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(2) "DURING-CHS MARRIAGE" MEANS 4VFIICHEVF.R OF
THE FOLLOWING IS APPLiCNLE:

(a) EXCEPT AS PROVIDED IN DIVISION (A)(2)(b) OF 7'FHS
SECTION, TI1E PERIOD OF TIME FROM TI,E DATE OF THE
MARRIAGE THROUGH TIiE DA"1'E OF THE FINAL HEAR-
ING IN AN ACTION FOR DIVORCE OR IN AN ACTION FOR
LEGAL SEPARATION;

(b) IF'L'HE COURT DETERMINES TItAT THE USE OF
EITHER OR BOTH OF THE DATES SPECIFIED IN DIVISION
(Ax2)(a) OF THIS SF.CTION WOULD BE INEQUITABLE, THE
COURI MAY SELECT DATES THAT IT CONSIDERS FQUI-
TABLE IN DETERMINING MARITAL PROPERTY_ IF THE
COURT SELECTS DATES THAT FC CONSIDERS EQUITABLE
IN DETERMINING MARITAL PROPERTY, "DURING Tl1E
NRRIAGE" MEANS THE PERIOD OF TIME BETWEEN
THOSE DATES SELECTED ANI) SPECIFIED BY THF. COURT.

(3)(a) "MARITALPROI'ERTl' MEANS, SUBJECT TO
DIVISION (A)(3)(b) OF THIS SECTION, ALL OF THE FOL-
LOWING:

(il AL.L REAL AND PERSONAL PROPERTY THAT CUR-
RENTLY lS OWNED BY EITHER OR BOTH OF THE PAR-
TIES, INCLUDING, BUT NOT LIMITED TO, TIlE RElIRE-
MENT BENEFITS OF THE PARI'ILS, AND THAT WAS
ACQUIRED BY EITHER OR BOT]-I OF THE PARTIES DUR-
ING TIIE MARRIAGE;

(ii) ALI. INTEREST THAT EITHER OR BOTH OF THE
PARTIES CURRENTLY FIAS IN ANY REAL OR PERSONAL
PROPERl'Y,INCLLIDING, BUT NOT LLM]TED TO.THE
RETIREMENT BENEFITS OF THE PARTIES, AND THAT WAS
ACQUIRED BY FCi]-IER (DR BOl-H OF THE PARTIES DUR-
ING THE MARR3AGE;

(iii) EXCEPT AS OTHERWISE PROVIDED IN THIS SEC-
TION, .ALI. INCOME AND APPRECIATION ON SEPARATG
PROPERTY, DUE TO 'CHE LABOR, MONETARY, OR IN-
KIND CONTRIBUTION OF EiTHER SPOUSE OR BOTiI

- SPOUSES THAT OCCURRED DURING THF. MARRIAGE.
(b) "MARITAL PROPERTY" DOES NOT INCLUDE ANY

SEPARATE PROPERI'Y.
(4) "PASSIVE INCOME" MEANS INCOME ACQUIRED

OTHHR THAN AS A RESULT 01= THE LABOR. MONETARY,
OR IN-KIND CONTRIBUTION OF EITHER PARTY.

"PER SONAL
NSC NGiBLEOPERSONAL PROPERTYOIH TANGI-

(6)(a) "SEPARATE PROPERTY" MFANS ALL REAL AND
PERSONAL PROPERTY AND ANY INTEREST IN REAL OR
PERSONAL PROPERPY THAT IS FOUND BY THE COURI'
TO BE ANY OF THE FOLLOWING:

(i) AN NHERITANCE BY ONE SPOUSE BY BEQUF:ST.
DEVISE- OR DESCENC DURING TIiE COIJRSE OF TFIE
MARRIAGE:

(ii) ANY REAI. OR PERSONAL PROPERTY OR IN7TREST
IN REAL OR PERSONAL PROPERTY THAT WAS ACQUIRED
BY ONE SPOUSE PR1OR TO THE DATE OFTHE MARRIAGE:

(iii) PASSIVE INCOME AND APPRECIAIION ACQUIRED
FIiOM SEPARAl-E PROPF.RTY BY ONF SPOUSE DURING
TI]E MARRIAGE:

(ir) ANY REAL OR PERSONAL PROPERTY OR INTEREST
IN REAL OR PERSONAL. PROPERTY ACQUIRED BI' ONF
SPOUSE AFTBR A DECREE OPLEGAi. SEPARATION ISSUEJ)
UNDER SE( TION 3105.17 OF THE REVISED CODE;

(.) ANY REAL OR PERSONAL PROPERTY OI2 INT EREST'
1N REAL OR PERSONAL PROPERTY THAT IS EXCLUDEL)
BY A VALII) ANTENUPTIAL AGREEMENT;

(ei) COMPENSATION TO A SPOUSE FOR THE SPOIJSE-'S
PERSONAL INJURY, EXCEP'F FOR LOSS OF MARITA).
EARNINGS AND COMPENS ATIO:Q FOR EXPENSES PAID
FROM MARITAL A SSETS;

(vii) ANY GIFT OF ANY REAL OR PERSONAL PROPERrY
OR OF AN INTERESF IN REAL OR PERSONAL PROPERTY
THAT IS MADE AFFER THE DATF OF TI IE MARRIAGE AND
THAT IS PROVEN BY CLEAR AND CONVINCING EVI-
DENCE TO HAVE BEEN GIVEN TO ONLY ONE SPOUSF:.

(b) THE COMMINGLING OF SEPARATE PROPFRTY
WITH OTHER PROPERTY OF ANY TYPF. DOES NOT
DESTROY TIIE iDENTITY OF THF SEPARATE PROPERTY
AS SEPARATE PROPERTY, EXCEPT WIIEN THE SEPARATE
PROPERTY IS NOT TRACEABLE.

(B) IN DIVORCE PROCEEDINGS. THE COURT SHALL,
AND IN LEGAL SEPARATION PROCEEDINGS UPON THF.

R6QUEST OF EITHER PARIY, THE COURT MAY, DETER-
MINE WHAT CONS7'ITUTES MARITAL PROPERTY AND
WHAT CONSTITUTBS SEPARATE PROPERTY. IN EITHER
CASE, UPON MAKING. SUCH A DETERMINATION, THE
COURT SHALL DIVIDE THF MARITAL AND SEPARATE
PROPER7Y EQUITABLY BETWEEN THE PARTIES, IN
ACCORDANCE WITH TItIS SECCION. FOR PURPOSES OF
THIS SECTION, THE COURT HAS JURlSDICTION OVER
ALL PROPERTY IN WIIICH ONE OR BOTII PARTIPS HAVE
AN INTBREST.

(C)(1) EXCLI'T AS PROVIDED IN.THIS DIVISION OR
DIVISION (E) OF THIS SECTION,THF. DIVISION OF MARI-
TAL PROPERTY SHALL. BE EQUAL IF AN EQUAL DIVISION
OF MARIIAL PI2OPERTY WOULD BF. INEQUITABLE, THE
COURT SHALL NOT DIVIDE THE MARITAL I'ROPERTY
EQUALLY BUT INSTEAD SHALL DIVIDL IT BETW&EN THE
PARTIES IN THF MANNER THE COURT DETERMINFS
EQUITABLE- IN MAKING A DIVISION OF MAR]TAL PROP-
ERTY, THE COURT SHALL CONSIDER ALL RELEVANT
FACPORS, LNCLUDING THOSE SET FORTH IN DIVISION (F)
OF THIS SEC'FION.

(2) EACH PARTY SHALL BE CONSIDERED TO HAVB
CONTRIBUTED EQUALLY TO TI-IE PRODLJCTION ANI)
ACQUISITION OF MARITAL PROI'ERTY.

(3) THE COURT SHALL PROVIDE FOR AN EQUITABLE
DIVISION OF MARITAL PROPERTY UNDER THIS SECTION
PRIOR TC) MAKING ANY AWARD OF SPOUSAL SUPPORT
TO F.ITHER PARTY UNDER SECI'ION 3105.18 OF THF.
REVISED CODE, AND WITHOLIT REGARD TO ANY
SPOUSAL SUPPORT SO AWARDED.

(D) EXCF.PT AS OTHERWISE PROVIDED IN DIVISION (E)
OF THIS SF.CTION OR BY ANOTHER PROVISION OF THIS
SECTION, THE COURT SHALL DISBURSE A SPOUSE'S SEP-
ARATE PROPERI'Y TO THAT SPOUSE. IF A COIJRL' DOES
NOT DISBURSE A SPOUSE'S SEPARATE I'ROI'ERTY TO

-THAT SP.OUSE, THB COLJRT SHALL MAKE WRITTEN FIND-.
INGS OF FACC THAT EXPLAIN TIIE FACI'ORS THAT IT
CONSIDEREI) IN MAKING ITS DETERMINATION Tt-IAT
THE SPOUSE'S SEPARATE PROPERTY SHOULD NOC BE
DISBURSEI) TO THAT SPOUSE.

(E)(t) THE COURT MAY MAKE A DISTRIBUTIVE
AWARD TO FACILITAI'E, EFFEC'FUATE, OR SUPPLEMENT
A DIVISION OF MARII'AL PROPERTY. TIIE COURT MAY
REQUIRE ANY DISTRiBUTIVE AWARD TO BE SECURED
BY A LIEN ON THF PAYOR'S SPECIFIC MARITAL PROP-
ERTY OR SBPARATE PROPERTY.

(2) THE COURT MAY MAKE A DISTRIBUTIVE AWARD
IN LIEU OF A DIVISION OF MARITAL PROI'ERTY IN
ORDER TO ACHIE42 EQUIIY BETWEEN THE PARTIES, IF
11liE COLJRT DETERMINES "INAT A DIVISION OF THE
MARITAL PROPERTY IN KIND OR IN MONEY WOU1.D BE
IMPRACTICAL OR BURDENSOME

(3) 1F A SPOUSE HAS ENGAGED IN FINANCIAL MISCON-
DUCT. INCLUDING, BUT NOT LIMITED TO, THE DISSIPA-
TION, DESTRUCTION, CONCEALMENT, OR FRAUDULENT
DISI'CISITION OF ASSETS, TFIE COURT MAY COMPENSATE
THE OFFENDED SPOUSE WITH A DISTRIBUTIVE AWARD
OR WITII A GREATER AWARD OP MARITAL PROPERTY.

(F) IN MAKING A DIVISION OF MARITAL PROPERTY
AND IN DETERMINING WHETFi1:12 TO MAKE AND THE
AMOUNT OF ANY DISTRIBUTIVE AWARD UNDER THIS
SECTION- THE COURT SHALL CONSIDER ALL OF THE
FO1.I.OWING FACTORS:

(t) THE DURAT7ON OF THE MARRIAGL-:
(2) THE ASSETS AND LIABILITIES OF THE P.ARIILS;
(3) -CIiE DESIRABILITY OF AWARDING "ll-LE FAMILY

HOME. OR THF RIGHT TO RFSIDE IN THE FAMILY HOME
FOR REASONABLE PERIODS OF TIME, TO THE SPOUSE
VJITH C'LJSTODY OF THE CHILDI2EN OF THE MARRIAGE;

(4) THE LIQUIDITY OFTHE PROPERTY TO BE DISTRIB-
IIfED.

(5) TILE ECONOMIC DESIRABILITY OF RETAINING
IN-1:ACT AN ASSET OR AN.INTEREST IN AN ASSH'F;

THE TAX CONSEQUENCES OF'CHE PROPERTY D1VI-(6)
SION UPON THE RESPECTIVE AWARDS TO BE MADE TO
EACH PARTY:

(7) THE COSTS OF SALE, IF IT IS NECESSARY THAT AN
ASSET BE SOLD TO EFFECTUATF. AN EQUITABLE DISTRI-
BUT{ON OF PROPERTY_
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(8) ANY DIVISION OR DISBURSEMENT OF PROPERTY
MADE IN A SEPARATION AGREEMENT TIIAT WAS VOL-
UNTARILY ENTERED INTO BY 79{E PARTILS;

(9) ANY OTHER FACTOR THA'T THE COURT
EXPRESSLY FINDS TO BE RELEVANT AND EQiJITABLE.

(G) IN ANY ORDER FOR'fHE DIVISION OR DISBURSE-
MENT OF PROPERTY OR A DISTRIBUTIVE AWARD MADE
PURSUANT TO THIS SECIION, THE COURT SHALL MAKE
WRITTEN FINDINGS OF FACT THA"1' SIJPPORT THE
DET'SRMINATION THAT THE MARITAL PROPERTY HAS
BEEN EQUITABLY DIVIDED AND S11ALL SPECIFY THE
DATES IT USED IN DETERMINING THE MEANING OF
"DLIRING THE MARRIAGE."

(H) EXCEPT AS OT1lE1LW1SE PROVIDED IN THIS SEC-
TION, THE HOLDING OF TITLE TO PROPERTY BY ONE
SPOUSE INDIVIDUALLY OR BY BOl-H SPOUSES IN A FORM
OF CO-OWNERSHIP DOES NOT DETERMINE WHETIIEI2
THE PROPERTY IS MARITAI. PROPERTY OR SEPARATE
PROPERTY.

(1) A DIVISION OR DISBURSEMENT OF PROPERTY OR A
DIS'PRIBUTIVE AWARD MADE UNDER THIS SECTION IS
NOT SUBJEC'f TO FUTURE MODIFICATION BY THE
COLJRT.

(J) THE COURT MAY ISSUE ANY ORDERS UNDER T111S
SECTION THAT IT DETERMINES EQLIITABLE, INCLUDING,
BUT NOT WMITED TO, EITHER OF THE FOLLOWING
TYPES OF ORDERS:

(I) AN ORDER GRANTING A PARTY THE RIGHT TO
USE THE MARITAL DWELLING OR ANY O-CHER MARfI'AL
PROPERTY OR SEPARATE PROPERTY FOR ANY REASON-
ABLE PERIOD OF TIME;

(2) AN ORDER REQUIRING THE SALE OR ENCUM-
BRANCING OF ANY RF.AI. OR PL'RSONAL PROPERTY,
WITH THE PROCEEDS FROM THE SALE AND THE FUNDS
FROM ANY I-.OAN SECLIRED BY THE ENCUMBRANCE TO
IIE APPLIBD AS DETERMINED BY THE COURT.

3105.18 Spousal support [P'.ff. 1-1-911

(A) AS LISED IN THIS SSCTION, "SPOUSAL SUPPORT"
MEANS ANY PAYMEN'1' OIL I'A1'MENTS TO BE MADE TO A
SPOtJSE OR FORMER SPOUSE, OR TO A THIRD PARTY
FOR THE BENEFIT OF A SPOUSE OR A FORMER SPOUSE,
THAT IS BO'I'H FOR SUSTENANCF. AND FOR SUPPORT OF
TIIE SPOUSE OR FORMER SPOUSE. "SPOLJSAL SLII'POR'1"'
DOES NOT INCLUDE ANY PAYMENT MADE'fO A SPOUSE
OR FORMER SPOUSE, OR TO AI'HIRD PARTY FOR "tliL
BENFFIT OF A SPOUSE OR FORMER SPOUSE, TIiAT IS
MADE AS PART OF A DIVISION OR DISTRIBUTION OF
PROi'ERTY OR A DIS'17LIBIJTIVE AWARD UNDER SEC7lON
3105.171 OF "I'HE REVISED CODE.

B In divorcc,-Aissohrfian--uf-xrartfagc-or-,.rnaumry AND
LE iA- SEPARATION proceedings, UPON THE REQUEST OF
EITHER PARTY AND AFTER THE COURT DETERMINES
THE DIVISION OR DISBURSEMENT OF PROPERTY IJNDER
SECTION 3105.11 l OF THE REVISED CODE, the courl ol' com-
mon pleas may ,.,,^^inreny-if-eansideru AWARD reasonable
SPOUSAL SUPPORT to either parly.

TNe-elietemg AN AWARD OF SPOUSAI. SUPPORTntay be
alloxved in real or personal property, or both, nr by decreeing a suni
of money, payable eNher in gross or by installntcnls. FROM
FUTURE INCOME OR OTHF_RWISE, as the court considers
cquitable.

ANY AWARD OF SPOUSAI. SUPPORT MADF. tJNDER
THIS SECTION SIIALL TERMINATE UPON THE DEAT"H OF
EITHER PAR'TY, UNLESS THE ORDER CONTAINING TI1E
AWARD EXPRESSLY PROVIDES OTHERWISE.

($^C^(11 In determining mhether nHmerry SPOUSAL SUP-
PORT is neeesvary APPROPRIATE AND REASONABLE, and in
deterneining the nature, antount, and manner TERMS of payment,
A1dD DURATION of utimeny SPOUSAL SUPPORT, WHICH IS
PAYABLE EITHER IN GROSS OR IN 1NSTALLMENTS, the
corut shall consider all relevar+t 01° THE FOLLOWING factors:
ine4udittg-but-nnNinri{e9-te.-H^FaHaw+ng:

(-I)jai) THE INCOME OF T]-IE PARTIES, FROM ALL
SOURCIES, INCLUDING, BUT NOT LIMITED TO, INCOME
DERIVED FROM PROPERTY DIVIDED, DISBURSED. OR
DISTILIBLJTED UNDER SECTION 3 t05.171 OF TIlE REV ISED
CODE;

tb The relative eaming abilities of the parties;
E c The ages; and the physical, MLNTAL, and emotional

conditions of the pnrties;

(3j^ The retirement benefits of Ihe parties;
^amnci. inherikane.w+>f'^--parfrzs^s artd

(3)^ The duration of the marriage;
(6)(f) 'I'he extent to whfcb it would be inappropriate for a partv,

because he rvill be custodian of a nrinor child nf the marriage, to
scek employment outside thc itmne;

(-7jW The standard of living of the parties established during
the marriage;

(8)(ji) The relative extent of education of the parlics:
(9)W'Phe relative assets and liabiliti'rs ofthe parties_ INCLUD-

ING BUT NOT LIMITED TO ANY COURT-ORDERED PAY-
MENTS BY THE PARTIFS;

(-{{I}--Ate-properiy-brou partfts
(++)(E) The contribution of e-spouse--as-iromxmakerEACH

PARTY TO THF EDIJCATION, TRAINING, OR EARNING
ABILITY OF THE OTHBR PARTY_ INCLUDING, BUT NOT
LIMITED TO, ANY I'ARTY'S CONTRIBUTION TO T-HE
ACQUISITION OF A PROFESSIONAI. DEGREE OF'FHE
OTHER PARTY;

(k) THE TIME AND EXPENSE NECESSARY FOR THE
SPOUSE WHO IS SEEKING SPOUSAL SUPPORT TO
ACQUIRE EDUCATION, TRAINING. OR JOB EXPERILNCE
SO THA"f THE SPOUSE WILL BE QUALIFIED TO OBTAIN
APPROPRIATE FMPI.OYMENT. PROVIDED T11E EDUCA-
'1'ION, TRAINING, OR JOB EXPERIENCE, AND EMPLOY-
MLNT IS. IN FACT, SOUGIIT;

(1) 'rHE TAX CONSEQUENCES. FOR EA('H PARTY. OF
AN AWARD OF SPOUSAI. SLJPPORT:

(m) THE f.OST INCOME PRODUCTION CAPACITY OF
EITHER PARfY THAT RESULTED FROM T"HA]' PARTY'S
MARITAL RESPONSIBILITIES:

(n) ANY OTHER FACTOR THAT THE COURT
EXPRESSLY FINDS T'O BE RELEVANT AND EQUtTAB1.E.

(2) IN DETERMINING WHETHER SPOfJSAL SUI'PORT IS
REASONABLE AND IN DETERMINING THL AMOUNT AND
TERMS OF PAYMENT OF SPOUSAL SUPPORT_ EACH
PARTY SHALL BE CONSIDERED TO HAVE CONTI2IBUTED
EQUALLY TO THEPRODIJCTION OF ivIARIT.AL INCOME.

(£jID In an aclion brought solcly for an order of alimony
i-EGAI. SEPARATION under seclion 3105.17 of ihe 12es'iseJ
Code, any continuing order for periodic payntcnts of money
enlered pursuunl to (his scction is subject to furlher order of ihe
coun upmt changed circunnslanccs of cithcr partv.

({Jjiff) If a conlinuing order for periodic paynlents of monec as
alimony is eniered in a divorce or dissolution of marriage aciion
Ihat is deternrined on or ailer May 2. 1956. AND BEFORE THF
EFFECTIVE DATL OI°TIHSAMENDMENT OR IFA CON T IN-
l7ING ORDER FOIt PERIODIC PAYMENTS OF MONEY AS
SPOUSAL SUPI'ORT IS ENTERED IN A DIVOR('E OR DISSO-
LUTION OF MARRIAGE ACTION THAT IS DET ERMINED
ON OR AFTER THE EFFECTIVE DATE OF TtIIS AMENII
MENT, ilte court ttust enters the deerce of dirorcc or dissoletion of
marriagc does not havejurisdietion to mndify the antouul or terms
of the alintony OR SPOUSAI. SUPPORT unless tlre coun deterv
ntines Ihat the cirounrstances of eitlrer partv barc changed anrl
nnless one of the following applies:

(1) In Itre case of a divorce, the decrree or a separation agreenient
of the parties to the divorec tlral is incorpornled inlo Ihe decree
contains a procision specifically authori2ing the coun to nmdifp Ihe

anioont or ternis ofalisnony OR SPOUSAL SUI'PORT:

(2) In ttie case ofa dissotmion of marriage, the separation agrec-
ment that is approved by the court and incorporated Into the decree
contains a provision speciBcally authorizing the coun to modiF.k Ihe
arnount or terms of alimony OR SPOUSAt. SL7PPOR P.

(-E)(F) FOR PURPOSES OF DIVISIONS (ll) AND (G) OF
THIS ST-CT1ON_ A CHANGE IN "THE CIRCUMSTANCFS OF- A
PARTY INCLUDES, BUT IS NO'1- LIA.tITED 10. ANY
INCREASEOR INVOLUNTARY DECI2EASE IN T HF. PAIt"IY'S
WAGES, SALARY. BONUSES. LIVING EXPENSES. OR hIEDi-
CALEXPENSES.

(g Each order for alimony made or modlfied by a coort rnt or
after December I. 1986. AND BEFORE THE F.FFECTIVE DATE
OF THIS:AMENDMENT_ AND EACH ORDER FOR SPOUSAL
SUPPORT MADE OR MODIFIED BY A COURT ON OR
AF 1'ER Tl-IE EFFECTIVE DATE OF THIS AMENDMENT, shall
be accompanied bv one or more orders described in dirision (D) or
(H) of section 311321 of tlte Racised Code. rrhichecer is appropri-
ate under ihe requirements of thai section. a stalmncnl reqtriring all
parties to the order to notify the child support enforcement agcni\
in writing of their current mailing address, ifieir current residenec
address, and of any changes in either address, and a notice Ihat the
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requirement to notify lhe agency of ail changes in cilher address
conSinues until further nnlice from ihe c.ourt-

If any person required to pav alintony tinder an order made or
modifted by a court on or after December 1, t986, AND BFFORE
THE EFFECTIVE DATE OF TH1S AMENDMENT OR ANY
PERSON REQUIRED TO PAY SPOUSAL SUPPORT UNDER
AN ORDER MADE OR MODIFIED BY A COURT ON OR
AFTER THE EFFECTLVE DATE OF THIS AMENDMENT is
found in contempt of court for failure to make alintony OR
SPOUSAL SUPPORT pa)'tnents under the order, Ihc court that
makes tbc fmding shnll. in addition to any other penalty or remedy
imposed, SHALL assess all eoun costs arising out of the contempt
proceeding against the person and SHALL require lhe person to
pay any reasonable a(toritcy's fees of any adverse party, as drtcr-
mined by the court, that arose in relation to the act of contentpl.

3105.21 Custod}' and suppnrt of children; support orders
{Eff, 1-1-91j

(A) Upon satisfactor_v proof of the causes in lho r.onrplaint for
divuree, annulsnen(, or a#itnony LEGAL SEPARATION, the court
uf common pleas sltall nrake an order for Itre disPUSition, care, and
maintenunee of the children of The rnarriage, as is in their besl
intcresis. and in accordance with seciion 31(19-04 of the Revised
Code.

(B) Upon the failure of proof of the causes in the complaint, the
court may nrake the order for the disposition, care, and mainte-
nance of any dependent child of The marriage as is in thc child's
best imcrest- and in accordance +vith section 3109.04 of the Revised
Code.

(C) Each order for child support made or modificd under ihis
section on or alter December I, 1986, shall be accompanied by one
or more orders described in division ( D) or (H) of seclion 3113.21
of Ihe Revised Code, whicttever is appropriate under the require-
ments uf that section. a state.ntcnt requiring all parties to the order
1o notifv the child suppon enforcement agency in wrliing of Iheir
currenl mailing zddress, Ihcir currenr residence address, and of any
changes in either address. and a noticc that tlie requireroent tn
notifv Ihe agrricy of all changes in either address continues until
(wtlter notice f[ont the court. Any court of cOmmnn Pleas that
makes or modifics an order fur chiid supporl under this section on
or after the e1T'ectivre date of this amendment shall cotnply with
scctians 3113?1 to 3113.2I8 of the Revised Code. If any person
required to pay child support under an order ntade tinder this
sectiun on or nfle: Aprii 15, 1985. nr nsodified on or after Decem-
ber 1. 1986, is fouud in eontempt of court for failure to makc
support payments mtderthe order. The court that ntakes the Griding
shall, in addition to any olher penalty or remedy imposed, assess all
c-ourl cosis arising out of thc conlempt proceeding against the peo-
s'on and require The pcrson to pay any reasonable altornev s fees of
anv adverse pariy. as deterntined by the court-thal arose in relatinn
to the act of contempt.

3105.63 Pelition for dissolution; separation agreenent
[Eff. 1-1-911

A petition for dissolution of marriage shall be signcd bp both
spouses. and sitall lravc attached and inwrpora(cd a sepamtion
agreement agreed to by buttt spouses. The sc-paration agreement
shall prmidc for a division of all propcny: s+imony SPOUSAL
SUPPORT: if there are minor children of the marriage, for custodv
of nrinor children_ child support, and v'isitalion righls: and, if the
spouses so desire, ao authorizaiion to FOR lhe coun lo ntodify the
amount or tenus ofalaxuny SPOUSAL SUPPORT' provided in the
separation agiecmenr. An amended separalion agrcemenl ma)' be
hled at any tinte prlor to or during ihe hearing on lhe petition fur
di5solution of marriage-`LJpon receipt of a petition for dissolutian
of marriage. the c'ourt mav cause an investigation to bc made Pursu-
nnt to the Civil Rules OF CIVIL PROCEDURE.

IP A PETITION FOR DISSOLLITION OF MAf2RL1CiE CON
"CAINS AN AUTHORIZATION FOR TNE COUR I"TO MODIFY
THP AMOUNT OR TLRMS OF SPO(JSAL SUPPORT PRO-
VIDED IN THE SEPARATION AGRELMENT, ANY SUCH
hfODIFICATION SN,4LL BE IN AC-CORDANCE WiTEI SEC-
TION 3105.18 OF T1iE REVISED CODE.

3105.65 Disutissal of petition or approval of aRreentent
and grant of dissolntion; effect of decree; continuirlg jurisdic-

tion; modilication of sponsal support; conversion of dissolu-
lion action into divorce action 111 1-1-911

(A) If, at Ihe lime of The hearing, cither spouse is not satisilcd
with the separation agreement or does not wish a dissolution of lhe
marriage and il neither spouse files a ntotion pursuant to division
(C) of this section to conven Ihe actioo to an action for divorce, the
coun shall dismiss the pctition and refuse to validate 1hc pmpnscd
separatimt agreement.

(B) if, upon revicw of ihe testimony of both spouses, and of the
report of the invesligator pursuant to the Rules of Civil Procedure,
the cunrt approves tite separation agreement and any amendmcnts
(o it agreed upon by ( hc panies, it sha6 grant a dccree of dissolutiorr
of marriage titat incorporates the separation agrecmcnt. A decree of
dissolution of marriage has dte same ef7ecl upon the property rights
of the panies, including rights of dower and inhc.ritance, as a decree
of divorce. The court has full power to enforce its decree, and
retains jurisdiclion to modify all matte.rs of custody, child stipport,
anci visitation, and, only in accordance with division (D3(E)(2) of
section 3105.Ig of The Revised Code, has authority to mndify the
amount or ternts of alimenv SPOUSAI. SUPPORT.

(C) At any time before a decree of dissolufion of marriage has
been granted under division (B) of this seclion, either spouse may
convert the action 1'or dissolution of marriagc into a divorce aclion
by filing a motion with the coun in which the action for dissoltqinn
of marriage is pending for conversion of the action for dissoltnion
of marriage. "fhe motion shall conlain a complaint for divorce that
contains grounds for a divorce and that otherwisc eomplies with the
Rules of Civil Procedurc and this chap(er. The divorce action Ihen
simll proceed in zeeardance with the Rules ofCivii Procedure in The
santc manner as if the motion had beeu the original cotnplalnt in
the action, induding, bu1 nat limited to, the issuance and service of
summons pursuant to Civil Rules 4 to 4.6, except that no courl fees
shall be charggd upoo eom'ersion of the aclion for dissolution of
ntarriage into a divorce action under this division.

3109.04 Court at.arding cnstody; joint custody; modifi-
cations; best interests of el>ild ll;ff, 1-1-911

(A) tJpon hearing ihe testimony of either or both parents and in
accordance withscctions 3109.21 to 3109.36 of The Revised Code,
the courl shall decide 1o Nvhom lhc care, custody, and control o(thc
cirildren shali be given.lhe court may grant fhe care, cuslody , and
control of the chiidre.n to either parent or, if a request is made in
accordanee with division (D) of Ihis section, to the parentsjointly.
The court shnll take into account that which would be in the best
interest of tlte children- The court may aiiow any child who is
twelve years of agc or older to choose, in an original proceeding on
custody and in a proceeding for nrodification of a prior custody
order of The court. thc parent with whom the child is to live, unlcss
the court finds ihat The parent so seleeted is unfit totake charge or
unless the court finds, wilh respect to a chitd who is twelve years nf
age or older, that it ^vould not be in the best interest of tltc child to
have the choice. The court shall not grant joint care, custody, and
control of the children to Ilte parents unless they rcquest t he granl
of joint cnre. custody, and conlrol pursuant to division ( D) of lhis

section.
If the court allows any child who is twelve years of age or older

to chonse Ihe parent witlt whom tire child is to live, the court shall

offer the cttild the opponunity to inform the conrt of the choice in
chambers or in open court, if the chitd eleets to infurnt the court of
tlre choice in ehambers, no Persons nther than the child, the citfld's
attorney- T he judge, any necessary court personnel, and, in The
judge's discretion- thc attarney' of each parent shall be perntftted to
be present in Ihe ch'antbers when the child informs the couR of the
choice and is questioned with respect to tlte choice.

Prior to trtal. The court may cause an investigation to be nradc

as to the character, family reintions, past conduct, earning ability,

and financial worth of the parties to The action and may order the
parlies and their minor children to strbmit to medical, psyehologi-

eai- and psyehiatric cxaminaliuns. The reporl of the investigation

and examinations shall be made available 10 eilher pany or his
counsel of record not less ihan Gve days bel'ore trial, rrpon written
request. The report shall he signed by the investigator and the
invcsliga(or shall be subject to cross-exarnina(ion by either party

eoncerning the eontents of the report . The court may tax as costs all
or anv part of the CxpertSCS for eaeii investigation.

The court mav order that the parents have joint care, custody,
ancl control of The childreu only if both pareots request joint cus-
mdp and 61e a plan for juint custody puauant to division (D) of
this section and if joint cuslody is in The best interest ^f the chil-
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§ 3105.171. Equitable division of marital and separate property; distributive award

(A) As used in this section:

(1) "Distributive award" means any payment or payments, in real or personal property, that are payable in a lump
sum or over titne, in fxed amounts, that are made fron separate property or hicome, and that are not made frotn marital
property and do not constitute payments of spousal support, as defined in section 3105.18 of the Revised Code.

(2) "During the malTiage" means whichever of the following is applicable:

(a) Except as provided in division (A)(2)(b) of this section, the period of time from ttte date of ttte matiiage
through the date of the final hearing in an action for divorce or in an aetion for legal separation;

(b) If the court determines that the use of eithei- or both of the dates speciHed in division (A)(2)(a) of this sec-
tion would be inequitable, the court may select dates that it considers equitable in deternnining marital property. If the
court selects dates that it considers equitable in detennining marital property, "during the marriage" means the period of
time between those dates selected and specified by the court.

(3) (a) "Marital property" means, subject to division (A)(3)(b) of this section, all of the following:

(i) All real aud personal property that cui-rently is owned by either or botli of the spouses, inciuding, but not
limited to, the retirement benefits of the spouses, and that was acquired by cither or both of the spouses during the mar-

riage;

(ii) All interest that cither or both of the spouses currently has in any real or personal property, including, but

not limited to, the retiretnent benefits of the spouses, and that was acquired by cither or both of the spouses cluring the

rnan-iage;

(iii) Except as othetwise provided in this section, all incoine and appreciation on separate property, due to the
labor, monetary, or in-kind oontribution of either or botb of the spouses that occurred dttring the marriage;

(iv) A participant account, as defined in section 148.01 of the Revised Code, of either of the spouses, to the
extent of the following: the moneys that have been deferred by a continuing metnber or participating entployee, as de-
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lined in that section, and that have becn traosmitted to the Ohio public entployees deferred compcnsation board during
the marriage and auy income tltat is derived from the investntent of those tnoneys during the marriage; the moueys that
have been deferred by an ofGcer or employee of a niunicipal cotporation and tttat have been transmitted to ttte govcm-
ing board, administrator, depository, or trustee of the deferred compensation program of the municipal cotporation dur-
ing the ntarriage and any income that is derived from the investntent of tftose nioneys during the marriage; or the mon-
eys that have been deferred by an officer or employee of a govennnent unit, as defined in section 148.06 of the Revised
Code, and that have been transmitted to the governing board, as defined in that section, during the marriage and any

income that is derived from the investment of those tnoneys during the marriage.

(b) "Marital propetty" does not ittclude any separate property.

(4) "Passive income" tneans income acquired otlter than as a result of the labor, monetary, or in-kind contribution

of either spouse.

(5) "Personal property" includes both tangible and intangible personal propeti.y.

(6) (a) "Separate ptnperty" nteans all real and personal property and any interest in real or personal property that

is found by the court to be any of ttte following:

(i) An inheritance by one spouse by bequest, devise, or descent dm'ing Ihe course of the man'iage;

(ii) Any real or personal property or interest in real or personal property that was acquired by one spouse prior

to the date of the marriage;

(iii) Passive income and appreciation acquired fiont separate propetty by onc spouse during the marriage;

(iv) Any real or personal propetty or interest in real or personal ptaperty acquired by one spouse ailer a decree

of legal separation issued ttnder section 3105.17 of the Revised Code;

(v) Any real or personal lnoperty or interest in real or personal property that is excluded by a valid anteouptial

agreemettt;

(vi) Compensation to a spouse for the spouse's personal injury, except for loss of marital carnings and com-

pensation for expenses paid frorn marital assets;

(vii) Any gift of any real or personal property or of an interest in real or personal property thtat is utade after
the date of the marriage and that is proven by clear and conviucing evidence to have been given to only one spouse.

(b) The comtningling of separate propetiy with olher property of any type does not destroy the identity of the
separate property as separate property, except when the separate property is not traceable.

(B) In divorce proceedings, ttte court shall, and in legal separation proceedings upon the request of either spouse,
the court may, detertnine what constitutes marital propetYy and what constitutes separate property. In eitlier case, upon
making sttch a dctertnitiation, the coutt shal] divide the tnarital and separate propetty equitably between the spouses, in
accordance with this section. For purposes of this section, the court has jurisdiction over all property, excluding the so-
cial sectn'ity benefits of a spouse other than as set fottlt in division (F)(9) of this section, in whiclt one or both spouses

have an interest.

(C) (1) Except as provided in this division or division (E) of this section, the division of tnaritat property shall be
equal. If an equal division of marital propetty would be inequitable, the coatt shall not divide the marital properly
equally but instead shall divide it bethveen ttte spouses in the ntanner the cotnt detet-mines equitable. In malcing a divi-
sion of marital property, the coutt shall cottsider all relevant factors, including those set forth in division (F) of this sec-

tion.

(2) F,ach spouse shall be considered to have contributed equally to the production and acqttisition of marital p-op-

erty

(3) The com-t shall provide for an equitable division of marital propetty under this section prior to tnaking any
award of spousal support to either spouse under section 3105.18 of ttte Revised Code attd without regard to auy spousal

support so awarded.

(4) If the ntarital property includes a participant account, as defined in section 148.01 of the Revised Code, the
eourt shall not order the division or disbursement of the moneys and income described in division (A)(3)(a)(iv) of this



ORC Ann. 3105.171

Page 3

sectiott to occttr in a manner that is inconsistent with the law, rules, or plati governing ttte deferred compettsation pro-
gram involved or prior to the tinte that tlte spouse in whose name tha participant accouttt is maintained cotnmenoes re-
ccipt of the moneys and inconte credited to the account in accordance with that law, rulns, and plan.

(D) Except as otherwise provided in division (E) of this section or by attottter provision of this section, ttte coutt
shall disburse a sponse's separate property to that spouse. If a coutt does not disburse a spouse's separate property to that
spouse, the coui-t shall make written fLtdings of fact that explain the factors that it considered in making its determina-

tion tttat the spouse's separate property should not be disbut-sed to that spouse.

(E) (1)'fhe cout-t may make a distributive award to facilitate, effectuate, or supplement a division of marital prop-
etty. The eoutt tnay require any distributive award to be secured by a lien on tlte payor's specific marital property or

separate propetty.

(2) The court may makc a distributive award in lieu of a division of marital properly in order to achieve equity be-
tween the spouses, if the court determSues that a division of the ntatital propetty in kind or in money would be impracti-

cal or burdensome.

(3) If a spouse has engaged in futancial misconduct, including, but nol lintited to, the dissipation, destiuction,
concealment, or fraudulent disposition of asscts, the court may contpensate the offended spouse with a distributive

award or with a greater awat'd of marital property.

(P) In making a division of marital property and in determining whether to make and the amount of any distributive

award under this section, the court sltall considor all of the following factors:

(1) The dut'ation of the tnatxiage;

(2) The assets and liabilities of the spouses;

(3) The desirability of awarding the faniily honte, or the right to reside in the family home for reasonable periods

of titne, to the spottse with custody of the children of the marriage;

(4) The liquidity of the prnperty to be distributed;

(5) "rire economic desirability of retaining intact an asset or an interest in an asset;

(6) 1'he tax consequences of the property division upon the respective awards to be made to each spouse•,

(7) The costs of sale, if it is necessary that an asset be sold to effectuate an equitable distribution of property;

(8) Any division or disbursement ofproperty ntade in a separation agrecment that was voluntarily entered into by

the spouses;

(9) Any retirement benefits of the spouses, excluding the social security benefits of a spouse except as may be

relevant for purposes of dividing a public pension;

(10) Any otlier factor that the court expressly finds to be relevant and eqttitable,

(G) In any order for the division or disbursement of property or a distributive award made pursuant to this eeetiou,
the court shall make written findings of fact that support the determination that the tnarital property has been equitably
divided and shall specify the dates it used in determining the meaning of "during the tnarriage."

(H) P;xcept as otherwise provided in this section, the ttolding of title to property by one spousc individuatly or by
both spouses in a form of co-ownership does not determitte whether the property is marital property or separate prop-

etty.

(I) A division or disbtnscment of property or a distributive award made under this section is not subject to fuhtre
modification by the court.

(J) The court tnay issue any orders under this section that it dete-mines equitable, including, but not litnited to, ei-

ther of the following types of orders:

(t) An order granting a spouse the right to use the marital dwelling or any other marital property or separate

property for any reasonable period of tinte;
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(2) An ordei- requiring the sale or encumbrancing of any real oi- personal property, with the proceeds from the sale
atid the funds from any loan seca¢ed by the encurnbrance to be applicd as determined by the court.

HISTORY:

143 v H 514 (Eff 1-1-91); 144 v S 300 (Eff 11-5-92); 148 v 11628. Eff9-21-2000; 152 v 11395, § 1, cff. 4-7-09.
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ORC Ann. 3105.18 (2010)

§ 3105.18. Award of spousal support; modification

(A) As used in this section, "spousal support" ineans any payment or payments to be made to a spouse or former
spouse, or to a third party for the benefit of a spouse or a foriner spouse, that is both for sustenance and for support of
the spouse or forrner spouse. "Spousal suppoi-t" does not include any payrnent inade to a spouse or former spouse, or to
a third party for the benef it of a spouse or former spouse, that is made as part of a division or distribution of property or
a distributive award under section 3105.171 [3105.17.11 of tlte Revised Code.

(B) In divorce and legal separation proceedings, upon the request of either party and after the court determincs the
division or disbursement of property under section 3105.171 [3105.17.1] of the Revised Code, ttie cow4 of cornmon
pleas may award reasonable spousal suppoil to either party. During the pendency of any divorce, or legal separation
proceeding, the court rnay award reasonable ternporary spousal support to either party.

An award of spousal suppo -t may be allowed in real or personal property, or botlt, or by decrecing a su n of money,
payable eithe- in gross or by installments, front future income or otherwise, as the coiu-t conside s equitable.

Any award of spousal support made under this section shall terrnittate upon the death of either party, unless the or-
der containing the award expressly provides otherwise.

(C) (1) In detennining whether spousal support is appropriate and reasonable, and in deterrnining the nature,
amount, and terms of'payment, and dnration of spousal support, which is payable either in gross or in installnients, tlle

court shall consider all of the following factors:

(a) The income of the parties, from all sources, ine[ndiug, but not limited to, income derived froin property di-
vided, disbursed, or disiTibuted under section 3105.171 [3105.17.11 of the Revised Code;

(b) The relative earning abilities of the parties;

(c) The ages and the physical, mental, and einotional conditions of the parties;

(d) The retirement benefits of the parties;

(e) The duration of the marriage;

Appendix 19 '
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(t) The extent to which it would be inappropriate for a party, because that party will be custodian of a ntinor
child of the man-iage, to seek employment outside the home;

(g) The standard of living of the parties established during the marriage;

(h)'fhe relative extent of education of the parties;

(i) The relative assets and liabilities of the parties, including but not limited to any court-ordered paytnents by

the patties;

(j) The contribution of eaclt party to the education, training, or earning ability of the other party, including, but
not limited to, any patty's contribution to the acquisition of a proiessional degree of the other party;

(k) The time attd expensenecessary for the spouse who is seeking spousal support to acquire education,train-
ing, orjob experience so that the spouse will be qualified to obtain appropriate employment, provided the education,
trainirtg, or job experience, and ernploytnent is, in fact, sought;

(1) The tax consequences, for each patty, of aai award of spousal support;

(tn) The lost income production capacity of either party that resulted frotn that party's tnarital responsibilities;

(n) Any otlter faotor that the court expressly flnds to be relevant and equitable.

(2) In determining whether spousal support is reasonable and in determining the atnount and terms of payment of
spousal support, each party shall be considered to have contributed equally to the production of marital income.

(D) In an action brougltt solely for an order for legal separation under section 3105.17 of the Revised Code, any
continuing order for periodic payments of money entered pursuant to this section is subject to further order of the court

upon changed circumstances of eitlier party.

(E) If a continuing order for periodic payments of money as alimony is entered in a divorce or dissolution of mar-
riage action that is determined on or after May 2, 1986, and before January 1, 1991, or if a continuing order for periodic
payrnents of ntoney as spousal support is entered in a divorce or dissolution ofman-iage action that is determined on or
afler Janrtary I. 1991, the court that enters the decree of divorce or dissolution of marriage does ttot have jurisdiction to
modify the aniount or terms of the alimony or spousal support unless the court determines tttat the circumstances of
cither party have changed and unless one of the followiug applies:

(1) ln the case of a divorce, the decree or a separation agreentent of the parties to the divorce that is incotyorated
into the decree contains a provision specifically authorizing the court to modify the amount or terins of alitnony or

spousal support.

(2) In the case of a dissolution of marriage, the separation agreement that is approved by the court and incorpo-
rated into the decree contains a provision specifically authorizing the coutt to modify the atnount or terms of alimony or
spousal support.

(F) For purposes of divisions (D) and (E) of this section, a change in the circunistances of a party uicludes, but is
not litnited to, any increase or involuntary decrease in the party's wages, salary, bonuses, living expenses, or medical

expenses.

(G) If any person required to pay alimony under an order niade or modified by a court on or after Deeember 1,
1986, and before January 1, 1991, or any person required to pay spousal support under an order tnade or modified by a
coui-t on or after January 1, 1991, is found in contempt of coutt for failure to make alhnony or spousal suppw-t payments
under the order, the coutt that makes the ftnding, in addition to any other penalty or remedy iinposed, sltall assess all
court costs arishtg out of the contempt proceeding against the person and shall requit-e the person to pay any reasonable
attorney's fees of any adverse party, as determined by the court, that arose in relation to the act of contempt.

HISTORY:

RS § 5699; S&C 512; 51 v 377, § 7; 90 v 348; GC § 8003-19; 114 v 320(478); 124 v 178; Bureau of Code Revi-
sion, 10-1-53; 135 v H 233 (Eff 9-23-74); 141 v H 358 (Eff 5-2-86); 141 v H 509 (Eff 12-1-86); 142 v 11231 (Eff I0-5-
87); 142 v 11708 (Eff4-19-88); 143 v 11514 (Eff 1-1-91); 143 v S 3(Eff 4-11-91); 145 v H 173 (Eff 12-31-93); 147 v
H 352 (Eff 1-1-98); 148 v S 180- Eff 3-22-2001; 150 v 1136, § 1, eff. 4-27-05.
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TO: Senate Republican Caucus
FROM: Lisa M. Wu Scott
RE: Senate Judiciary Committee, January 31, 1990

DATE: January 31, 1990

ROLL CALL

Senators Cupp, Henry, Levey, Montgomery, Johnson, and Chairman-y

Pfeifer d. .:' '•'

AGENDA

SB 273 (Levey) Prosecutors appeal court's acquittal after ir ""=" '

guilty verdict of jury X^

SB 179 (Cupp)

SB 271 (Hobson)

HB 346 (Suster)

HB 51 (Mottl)

HB 397 (Walsh)

HB 514 (Walsh)

4TH HEARING
Continuous order of wage garnishment
1ST HEARING
OMVI penalties
1ST HEARING
Changes in probate law
3RD HEARING
Electronic monitored house arrest
1ST HEARING
Legal services for victims of domestic
violence
IST HEARING
Modify domestic relations law
1ST HEARING

I. Meeting commenced at 10:10 AM
A. HB 397 (Walsh) -- sponsor testimony

1. Representative Walsh
a. bill will allow legal aid societies to

represent victims of domestic violence
(DV) who fall above current financial
guidelines

b. many victims have no access to marital
funds after leaving abusive spouse and
cannot pay private attorney, yet legal
aid cannot represent them because they
must consider spouse's income

c. mandates judge to award reasonable
attorney's fees when DV proven

d. sets aside 10% of state funds to legal
aid societies for aid to victims of DV

e. questions/comments
1) Chairman: what if the volume of

DV cases does not consume
mandated funds?
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( evey)t-- voe
1• Levey moves bill for favorable

Montgomery seconds, vote:

RESPONSE: feel it is unlikely
they won't spend budget allowance

2) Chairman: object to include

attorney's fees in all cases?
RESPONSE: not at all

SB 273 L

passage,

recommended to rules

1. Leve m

Cupp yes
Henry yes
Levey yes
Montgomery yes
Johnson no
Pfeifer yes

2• bill is favorably
committee

HB 346 (Suster) -- vote

2.

y oves bi11 for
seconds, vote:
Cupp yes
Henry yes
Levey yes
Montgomery yes
Johnson yes
Pfeifer yes

favorable passage, Cupp

bill is favorably recommended for floor vote
todav

HB 519
, (̂w sPonsor--t-es

statute dealing with propertydivision
and alimony into two separate sections,

re lac " -p es alimony" with "property
division" or "spousal support"
renames "action for alimony only" to
"action for separation "
recognizes presence of second marriages
in regard to marital and non-marital
property

requires specific findings of fact if
judge awards non-marital property to
other spouse
re lap ces references to retirement with
language that income earned during the
marriage is considered to be earned by
both spouses; does not deal with state
pension plan problem
questions/comments

1) Chairman: any overlap between
this and upcoming child support
guidelines?

RESPONSE: no, only possible
overlap may be in spousal support

(1011.132



included as income in regard to
child support

2) Cupp: since so many important
changes maybe delay effective
date to January 1, 1991
RESPONSE: not opposed

3) Chairman: consider three
applications: 1) action for
separation to start right away,
2) more time for property
changes, 3) time to reorganize
gifts given under current law
RESPONSE: so much conflict
between appellate district, don't
know how would handle that

E. SB 271 (Hobson) -- sponsor testimony
1. Senator Hobson

a, would increase penalties for vehicular
homocide, etc., for use of drugs and
alcohol, and apply mandatory penalties
for second and third offenses

b. allow eyewitness to vehicle passing
stopped school bus to contribute to
police report, current law only allows
bus driver as convincing witness

c. allows judges access to OMVI offenders'
records beyond five years

d. create moving violation for vehicle
traveling in left lane and causes
others to pass on right

F. SB 179 (Cupp) -- sponsor testimony
1. Senator Cupp

a, under current law debtor can only be
garnished once every 30 days

b. bill allows continued wage garnishment
for extended time to provide for more
than one creditor and to reduce the
paperwork involved

G. Chairman refers HB 514 (Walsh) to DR Subcommittee
(Montgomery, Henry, Pfeiffer) for review, but will
be heard before full committee next week
notwithstanding

H. HB 51 (Mottl) -- sponsor testimony
1. Representative Mottl

a. authorizes all courts to order
confinement to home

b. ease overcrowding and cost is thrust
upon defendant, not taxpayer

c. cannot be used to replace mandatory
incarceration

d. questions/comments
1) Levey: what is the cost?

RESPONSE: between $8-$16, some
judges inflate cost to prisoners
who can afford it to allow
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indigent prisoners to use it
2) Chairman: any other limitations

on this sentencing other than
mandatory incarceration?
RESPONSE: everyone else eligible

3) Chairman: may want to inventory
crimes we don't want to qualify
for this
LSC to research

2. demonstration by manufacturers scheduled for
next week to familiarized committee with
electronic device and its use

II. Meeting adjourned 11:10 AM

"IHiS DOCUMENT IS A XEROGRAPHIC
COPY OF A PUE3l.IC; RECORD IN Tti `
CUSTODY OF THE OHIO HISTOC;I,'fis!_
SOCIETY UNDER PP,OUISiC1N;i OG"
'riON 149.31 OF THE OFi1G :iEV(vED
CODE."
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Am. Sub. H.B. 514
(AS Passed by ttze House)

Reps. Walsh, Vukovich, Hartley, Lucas, Whalen, Guerra

Renames an action for alimony as an action
for legal separation.

Establishes a procedure for distributing
separate property and marital property in an
action for divorce or legal separation.

Replaces alimony payments with spousal

support.

Eliminates some existing factors used in
determining the type and amount of spousal
support and adds some new factors to be used
in making such a determination.

CONTENT AND OPERATION

Action For Legal Separation

Existing law

Under existing section 3105.17, either party to a marriage
may file a complaint for divorce or alimony, and the other party
may file a counterclaim for divorce or alimony. The court of
common pleas may grant alimony on a complaint or counterclaim for
any of the following causes: adultery; any gross neglect of duty;
abandonment without good cause; ill-treatment by the adverse
party; habitual drunkenness; and imprisonment of the adverse
party in a state or federal penal institution at the time of the
filing of the petition. The procedures governing actions for
alimony are set forth in Chapter 3105. and the Rules of Civil

Procedure.

Operation of the bill

The bill would rename an action for "alimony" as an action
for "legal separation" (proposed sec. 3105.17). The procedures
of existing law that are applicable to actions for alimony would
be applicable to actions for "legal separation," and the bill
would provide additional new procedures (described below) that
would be applicable to such actions. The bill would make
technical changes to numerous sections to replace references to
actions for "alimony" with a reference to actions for "legal
separation." (Proposed secs. 2151.23, 2301.03, 2303.201,
2907.01, 3105.03, 3105.04, 3105.06, 3105.091, 3105.10, 3105.21,
3109.04, 3109.05, 3111.06, 3117.05, 3117.07, 3117.08, and

3517.13.)
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The bill would change the causes for which a legal
separation could be granted. It would eliminate "abandonment
without good cause" and "ill treatment by the adverse party" as
causes for granting a legal separation, and would include all of
the following as additional causes £or granting a legal
separation: either party had a husband or wife living at the
time of the marriage from which the legal separation is sought;
willful absence of the adverse party for one year; extreme
cruelty; fraudulent contract; on application of either party,
when husband and wife, without interruption for one year, have
lived separate and apart without cohabitation; and
incompatibility, unless denied by either party. ( Proposed sec.
3105.17; see COMMENT.)

Property Distribution

Definitions

The bill would enact new property distribution procedures
for divorce and legal separation proceedings (as described below)
and would define the following terms for the purposes of those
procedures (proposed sec. 3105.171(A)):

1. "Distribative award" would mean any payment or payments,
in real or personal property, that are payable in a lump sum or
over time, in fixed amounts, that are made from separate property
or income, and that are not made from marital property and do not
constitute payments of spousal support.

2. "During the marriage" would tnean whichever of the
following is applicable:

a. Except as provided in the following paragraph, the
period of time from the date of the marriage through the date of
the final hearing in an action for divorce or for legal
separation under the bill;

b. If the court determines that the use of either or both
of the dates set forth in the immediately preceding paragraph
would be inequitable and selects dates that it considers
equitable in determining marital property, the period of time
between the dates specified by the court as being equitable in
determining marital property.

3. "Marital property" would mean, excluding separate
property, all real and personal property that currently is owned
by either or both of the parties and that was acquired by either
or both of the parties during marriage and, except as otherwise
set forth in the bill, all income and appreciation on separate
property, due to the labor, monetary, or in-kind contribution of
either spouse or both spouses that occurred during marriage.

4. "Passive income" would mean income acquired other than
as a result of labor, monetary, or in-kind contribution by either
party.
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5. "Personal I)roperty" would include both tangible and
intangible personal property.

6. "Separate property" would niean all real and personal
property that is found by the court to be any of the following:

a. An inheritance by one spouse acquired by bequest,
devise, or descent during the course of the marriage;

b. Any real or personal property acquired by one spouse
prior to the date of the marriage;

c. Passive income and appreciation acquired during the
marriage from separate property;

d. Any real or personal property acquired by one spouse
after a decree of legal separation;

e. Any real or personal property excluded by a valid
antenuptial agreement;

f. Compensation to a spouse for the spouse's personal
injury, except for loss of marital earnings and compensation for
expenses paid from marital assets;

g. Any gift of real or personal property that is made after
the date of the marriage and that is proven by clear and
convincing evidence to have been given to only one spouse.

For purposes of the above definitions and the bill's
procedures for distribution of marital property and separate
property, the commingling of separate asset with another asset
would not destroy the identity of the separate asset as separate
property unless the separate property is not traceable.

Procedure for determining and distributing property

The bill would require the court in all divorce proceedings,
ana authorize the court in legal separation proceedings upon the
request of either party, to determine what constitutes marital
pro.)erty and separate property and would require it to distribute
tha marital property and separate property equitably between the
parties, in accordance with the bill's requirements. For
purposes of making that determination and distribution, the bill
would give the court jurisdiction over all property in which one
or both parties to a marriage have an interest. An award of
assets as part of a property distribution would not be subject to
future modification. In any order for the distribution of
property made pursuant to the bill, the court would be required
to make written findings of fact that support the determination
that the marital property has been equitably divided and would
have to specify the dates it used in determining the meaning of
"during the marriage." ( Proposed secs. 3105.171(B), ( G), and
(i).) In divorce and legal separation proceedings, the bill
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would require the court to determine the distribution of property
before awarding spousal support to either party (proposed sec.

3105.18(B)).

•The court would be permitted to issue any orders that it
determines equitable when it distributes property, including but
not limited to, an order granting a party the right to use the
marital property or any other marital property or separate
property for any reasonable period of time or an order requiring
the sale or encumbrancing of any asset, with the proceeds from
the sale and the funds from any loan secured by the er.cumbrance
to be applied as determined by the court (proposed sec.
3105.171(J)).

Except as otherwise specifically provided in the bill, the
holding of title to property by one spouse individually or by
both spouses in a form of co-ownership would not determine
whether the property is marital property or separate property
(proposed sec. 3105.171(H)).

Factors governing disiribution, and s ep cific rules for

distribution

Marital property. The bill generally would require the
distribution of marital property to be equal; however, if an
equal division would be inequitable, the court would be required
to distribute the marital property between the parties in the
manner the court determines equitable. In making a distribution
of marital property, the court would be required to consider all
relevant factors, including all of the following (proposed secs.
3105.171(C)(1) and (F)): the duration of the marriage; the
assets and liabilities of the parties; the desirability of
awarding the family home, or the right to reside in the family
home for reasonable periods of time, to the spouse with custody
of the children of the marriage; the liquidity of the property to
be distributed; the economic desirability of retaining intact an
asset or an interest in an asset; the tax consequences, upon the
respective awards to be made to each party, of the property
division to be made; the costs of sale, if it is necessary that
an asset be sold to effectuate an equitable distribution of
property; and any other factor that the court expressly finds to
be relevant and equitable. Under the bill, each party would be
considered to have contributed equally to the production and
acquisition of marital property. The court would be required to
provide for an equitable distribution of marital property without
regard to any spousal support (as described below) awarded to
either party. (Proposed sec. 3105.171(C)(2) and (3).)

Separate property. Except as otherwise described in the
next paragraph or as otherwise provided in the bill, the court
would be required to distribute a spouse's separate property to

that spouse. If a court does not distribute a spouse's separate

property to that spouse, the court would be required to make
written findings of fact that explain the factors that it

00:138



-5-

considered in making its determination that the spouse's separate
property should not be distributed to that spouse. (Proposed
sec. 3105.171(D).)

Distributive award; greater award of marital property. If a
spouse has engaged in financial misconduct, including, but not
limited to, the dissipation, destruction, concealment, or
fraudulent disposition of assets, the court would be permitted to
compensate the offended spouse with a distributive award or with
a greater award of marital property. It also could make a
distributive award in lieu of a distribution of marital property
in order to achieve equity between the parties, if it determines
that a distribution in kind or in money from marital property
would be impractical or burdensome. It also could make a
distributive award to facilitate, effectuate, or supplement a
distribution of marital property. It could require any
distributive award to be secured by a lien on the payor's
specific marital property or separate property. (Proposed sec.
3105.171(E).)

Spousal Support

Existing law

Under existing section 3105.18, the court of common pleas,
in a divorce, dissolution of marriage, or alimony action, may
allow alimony it considers reasonable to either party. The
alimony may be allowed in real or personal property, or both, or
by decreeing a sum of money, payable either in gross or by
installments, as the court considers equitable. In determining
whether alimony is necessary and the nature, amount, and manner
of payment of the alimony, the court is required to consider all
relevant factors, including, but not limited to, the following:
the relative earning abilities of the parties; the ages and
physical and emotional conditions of the parties; the retirement
benefits of the parties; the expectancies and inheritances of the
parties; the duration of the marriage; the extent to which it
would be inappropriate for a party, because he will be custodian
of a minor child of the marriage, to seek employment outside of
the home; the standard of living of the parties established
during the marriage; the relative extent of education of the
parties; the relative assets and liabilities of the parties; the
property brought to the marriage by either party; and the
contribution of a spouse as a homemaker.

Operation of the bill

The bill would replace the term "alimony" with the term
"spousal support," would define the latter term, would change
some of the statutory factors to be considered when determining
whether to award, and the amount of, spousal support, would
separate spousal support determinations from property separation
determinations, and would make related technical changes to
several sections to coordinate the change in terminology

00139



-6-

(proposed sec. 3105.18 and proposed secs. 2119.03, 2151.23,
2303.201, 2329.66, 2743.66, 3105.63, 3105.65, 3109.06, 3113.21,
3770.071, and 5101.31).

Definition. As used in the bill, "spousal support" would
mean any payment or payments to be made to a spouse or former
spouse, or to a third party for the benefit of a spouse or former
spouse, that is for sustenance and spousal support. It would not
include any payment inade to a spouse or former spouse, or to a
third party for the benefit of a spouse or former spouse, that is
made as part of a divisiar, or distribution of property under the

bill. (Proposed sec.-3105.18(A).)

rt.Rules and factors for determining spousal suppo The bill
would permit a court of common pleas to award reasonable spousal
support to eitiier party in a divorce or legal separation
proceeding if either party requests the court to do so, but only
after it determines the distribution of property pursuant to the
bill (under the property distribution provisions described
above). it also could modify, pursuant to the same procedures,
the amount or terms of spousal support provided in a separation
agreement in a dissolution of marriage action; if the petition
for dissolution of marriage contains an authorization for such
action. (Proposed secs. 3105.18(B) and 3105.63.)

An award of spousal support could her llowed by

decreeing a sum of money, payable e
installments, from future income or otherwise, as the court
considers equitable. The award would terminate upon the death of
either party, unless the order containing the award expressly
provides otherwise. In determining whether spousal support is
reasonable and in determining the amount and terms of payment of
spousal support, the court would be required to consider each
party as having contributed equally to the production of marital
income. For the purposes of modifying a prior order for spousal
support, a change in circumstances of a party (which is necessary
for a modification) would include, but not be limited to, any
increase or involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses. (Proposed secs.

3105.18(B), (C)(2), and (F).)

In determining whether spousal support is reasonable, and in
determining the amount and terms of spousal support, the court
would be required to consider the same factors it now considers
when determining the type and amount of alimony, with several
changes. The bill would eliminate the existing specific
requirements for consideration of: (1) the retirement benefits
of the parties; (2) the expectancies and inheritances of the
parties; (3) the property brought to the marriage by either
party; and (4) the contribution of a spouse as a homemaker. The
bill would add new provisions that specifically would require
consideration of: (1) the income of the parties from all sources

including income contribution (2)
conditions ofproperty y parties; bu (3) the

under

the mental of
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each party to the education, training, or earning ability of the
other party, including, but not limited to, any party's
contribution to the acquisition of a professional degree of the
other party; (4) the time and expense necessary for the spouse
who is seeking spousal support to acquire education, training, or
job experience in order to obtain appropriate employment to
generate income to approximate the standard of living of thes
spouse established during the marriage; (5) the tax(c6^n tqe uenceloSt
for each party of an award of spousal support;
income production capacity of either party that resulted from
that party's marital responsibilities; and (7) any other factor
that the court expressly finds to be relevant and equitable.

(Proposed sec. 3109.18(C)(1).)

COMMENT

The causes for which a legal separation could be granted, as
modified by the bill, would be the same as the existing causes
for which a divorce may be granted, as set forth in existing
section 3105.01, with one exception. The only difference is that
the causes for which a divorce may be granted also include "the
procurement of a divorce outside Ohio, by a husband or wife, by

virtue of which the party who pwhile edthoselsobreleasdligationsr^ emain
obligations of the marriage,
binding upon the other party."
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