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Relators, by and through counsel, respectfully move this Court to order ITydrosphere
Engineering (“Hydrosphere”), to show cause why it should not be held in contempt for failing to
obey this Court’s subpoena, issued pursuant to Rule 45 of the Ohio Rules of Civil Procedure,
ordering a corporate represcntative to attend a deposition and produce documents prior to the
deposition. Relators further request that this Court order Ilydrosphere (o produce documents
responsive to the subpoena and listed in the attached privilege log — but wrongfully withheld
under the guise of altorney client privilege and work product — at a time and place chosen by
Relators, and to reimburse Relators the expenses incurred as a result of Hydrosphere’s failure to
comply with this Court’s subpoena. Alternatively, Relators move this Court to order Stantec to
produce the responsive documents fo this Court for an in camera inspection. Because the June 1,
2010 deadline for the submission of cvidence is quickly approaching, Relators also request that
should this Court order Hydrosphere to produce certain documents and those documents prove to
be relevant to the credibility of Respondents’ egpert, that Relators be granted leave to
supplement Relators’ Presentation of Evidence.

The grounds for this motion are more particularly set forth in the Memorandum in

Support submitted herewith.
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

Respondents are at it again. They did not want Relators to have the opportunity to submit
- rebuttal evidence to the flawed reports of Respondents’ experts. This Court denied that
obfuscation. Respondents did not want Relators to have the opportunity to submit evidence of
the flooding of their property in March, 2010 by the actions of Respondents. This Court denied
that obfuscation attempt as well. Now in concert with its testitying experts, Respondents are at it
again trying to hide what must be information materially damaging to its position in this action.
Thus, despite the fast-approaching deadline for the submission of evidence, Relators have no
choice but to seek this Court’s assistance in obtaining the compliance of Hydrosphere
Engineering (“Hydrosphere”) with a valid subpoena served upon Hydrosphere by Relators.

Specifically, Hydrosphere and Respondents have failed to produce certain documents and
communications responsive to the subpoena, claiming, via Respondents’ counsel, the Ohio
Attorney General’s Office, that the items are protected from disclosure under several theories
including the attorney client privilege, work product doctrine, and the consulling expert
exception. Hydrosphere and Respondents have wrongfully refused disclosure of such documents
because: 1) Rule 26(B)(5) provides for the disclosure of all materials given to and reviewed by a
testifying expert, including trial preparation materials, opinion work product, and privileged
materials; and 2) Hydrosphere and Respondents have failed to identify a clear line of
demarcation between Hydrosphere’s purported roles as consulting expert verses testifying
expert. Accordingly, this Court should order Hydrosphere to produce documents responsive (o
the subpoena and listed in the attached privilege log with great haste, and to reimburse Relators

the expenses incurred as a result of Hydrosphere’s failure to comply with this Court’s subpoena.



IL STATEMENT OF FACTS

On March 1, 2010, Respondents produced an Affidavit of Philip De Groot, Ph.D., to
which Dr. De Groot attached two reports prepared by his company Hych‘osphc:re.1 On April 24,
2010, by express mail service, Relators served a subpoena upon Hydrosphere. See Notice of
Filing Subpoena to Hydrosphere Engineering at 4, attached as Ex. 1. That subpoena commanded
Hydrosphere to present a corporate representative for deposition on April 29, 2010, at 12:00 p.m.
and produce documents at or before the deposition. Id at Ex. A.

Hydrosphere did not object to the subpoena, and on Apl;il 29, 2010, Hydrosphere
presented corporate representative Philip De Groot, Ph.D for deposition. During Dr. De Groot’s
deposition, it quickly became apparent that despite the Relators’ clear requests for the production
of certain documents set forth in the subpoena, Hydrosphere did not produce several categories
of responsive documents. Counsel for Relators reiterated Relators’ requests for certain
documents during the deposition, Dep. of Philip De Groot at 13:13-6; 15:5-16:23; 19:13-23;
72:5-23; 75:12-76:7; 137:9-19, attached as Ex. 2.

In follow-up, on May 2, 2010, counsel for Relators sent written correspondence to
counse! for Respondents again seeking production of the seven categories of documents which
Hydrosphere failed to produce in response to the subpoena: 1) Hydrosphere’s contract with the
Ohio Department of Natural Resources (“ODNR™); 2) Stantec Consulting Corporation’s
(“Stantec”) preliminary report which Dr. De Groot testified that Hydrosphere received; 3)
Hydrosphere’s emails related to Dr. De Groot’s expert testimony and review of Stantec’s work;
4) Hydrosphere’s invoice; 5) Relators’ affidavits/“complaints” which Hydrosphere received

either from the ODNR or Stantee; 6) the FEMA.pdf files ODNR provided to Hydrosphere; and

TFor purposes of this motion, Hydrosphere and Dr. De Groot are one and the same.



| 7) the Stantec HEC-IIMS & RAS CD Dr. Groot testified IHydrosphere received.
Correspondence dated May 2, 2010, attached as Ex. 3-A to Aff. of Thomas M. Fusonie.”
Counsel for Relators reminded counsel for Respondents that all of these documents were
responsive to the subpoena served on Hydrosphere on April 24, 2010, and that Hydrosphere did
not object to that subpoena. Id. Counsel for Relators’ demanded production of these responsive
aocu1nents by May 7, 2010. Id.

On May 7, 2010, counsel for Respondents informed counsel for Relators that
IHydrosphere would be unable to comply with the document request by the May 7th deadline, but
stated that they were “working” on a response. Correspondence dated May 7, 2010, attached as
Ex. 3-B.

A week later, on May 14, 2010, counsel for Respondents sent correspondence informing
counsel for Relators that responsive documents would be produced “early” the following week,
but asserted that certain documents were protected work product. Correspondence dated May
14, 2010, attached as Ex. 3-C at 5. Counsel claimed that although TTydrosphere (through Dr. De
Groot) was a “testifying expert,” Hydrosphere would not produce documents upon which Dr. De
Groot did not rely and would not produce documents already in Relators® possession. fd.

That same day, counsel for Relators responded, reiterating that Relators served
Hydrosphere with a valid subpocna for Hydrosphere’s files, which included the complaint and
Relator affidavits, and that Iydrosphere did not object to the subpoena or the production of such
documents. Correspondence dated May 14, 2010, attached as Ex. 3-C at 4-5. Relators also
stated they were not aware of any authority which would permit a party to withhold a portion of

an expert’s files because the other party alrcady has a copy of some of the documents, and that in

2 The Affidavit of Thomas H. Fusonie is attached hereto as Ex. 3.



| fact, ODNR has taken the exact opposite position in ODNR v. Baucher, Case No. 08-CI1V-250,
currently pending in the Mercer County Court of Common Pleas. 1d. Likewise, Relators noted
they were not aware of any authority which would permit a party to refuse to turn over pértions
of an expert’s files because the expert did not rely on that portion in preparing his affidavit or
report, and that ODNR has taken the opposite approach in ODNR v. Baucher (Mercer County
C.C.P Case No. 08-CTV-250), ODNR v. Linn (Mercer County C.C.P Case No. 08-CIV-251),
ODNR v. Minch (Mercer County C.C.P Case No. 08-CIV-252), ODNR v. Post (Mercer County
C.C.P Case No. 08-CIV-253), and ODNR v. Zumberge (Mercer County C.C.P Case No. 08-
CIV-254), all cases pending before the Mercer County Court of Common Pleas. Id. Indeed, the
absence of reliance on portions of an expert’s files is eertainly information likely to lead to the
discovery of admissible evidence. Jd. Relators demanded production of the documents by May
18, 2010, or Relators would be forced to seek the assistance of this Court. Jd.

On May 18, 2010, counsel for Respondents produced a few documents responsive to the
subpoena, but withheld numerous emails on the basis of attorney client privilege and/or attorney
work product. Correspondence dated May 18, 2010, attached as Ex. 3-C at 2-3. Notably,
Hydrosphere’s production did not include: 1) Hydrosphere’s contract with ODNR; 2) Stantec’s
preliminary report which Dr. De Groot testified that Hydrosphere received; 3) Hydrosphere’s
emails related to Dr. De Groot’s expert lestimony and review of Stantec’s work; 4)
Hydrosphere’s invoice; and 5) the Stantec HEC-HMS & RAS CD Dr. Groot testified
Hydrosphere received. fd.

That same day, counsel for Relators responded, pointing out Hydrosphere’s failure to
produce the above-listed five categories of requested documents and again reiterating that

Respondents’ decision to withhold communications Dr. De Groot had with Respondents on the



basis of attorney work product or attorney client privilege, despite no objection by Iydrosphere
to the subpoena, lacked merit. Correspondence dated May 18, 2010, attached as Ex. 3-C at 1-2.
Tn a last-ditch effort to avoid involving the Court, Relators gave Hydrosphere until the end of
business on May 19, 2010, to produce the requested communications. Id.

On May 19, 2010, counsel for Respondents responded by producing two items which
were allegedly inadvertently omitted from production: 1) a redacted copy of Hydrosphere’s
contract in which Respondents redacted the entire “Scope of Work” section of the contract; and
2) the invoice for Hydrosphere’s services. Correspondence dated May 19, 2010, aftached as Ex.
3-C at 1; Personal Services Agreement at 1, attached as Ex. 3-D. Respondents also produced a
single, short email chain with a heavily redacted attachment, a memorandum from Hydrosphere
dated Feb. 23, 2010, regarding comments about the hydrologic model developed for Grand Lake
St. Mary’s. Correspondence dated May 19, 2010, attached as Ex. 3-C at 1; Hydrosphere
Comments, attached as Ex. 3-E. Respondents claimed the redacted portions were protected from
discovery as attorney work product. Correspondence dated May 19, 2010, attached as Ex. 3-Cat
1. Respondents refused to provide a copy of the Stantec preliminary report and the Stantec
HEC-HMS & RAS CD on the basis that Dr. De Groot purportedly did not rely on these
documents in forming his opinion, despite the fact that Dr. De Groot testified that he received a
copy of both documents. J/d. Further, Respondents claimed that Hydrosphere was a consulting
expert, that as such the communications between Hydrosphere and Respondents were protected
by the attorney client privilege and work product doctrines, and thus for this additional reason

Hydrosphere would not be producing the responsive documents. Id.



True to Respondents’ word, Hydrosphere failed to produce the requested documents by
the end of business on May 19, 2010. Respondents also never provided Relators with any
authority to support the nondisclosure of such documents.

1. LAW AND ARGUMENT
A. Ohio Civil Rule 45 Requires A Third Party To Comply With A Subpoena In
The Absence Of A Proper Objection, Motion To Quash, Or Other Adegquate
Excuse.

A party to a civil action may subpoena a third party to “produce documents,
electronically stored information, or tangible things at a ... deposition.” See Ohio Civ. R.
45(A)(1)(b)(ii). The subpoenaed party may object to or move (o quash the subpoena pursuant to
Ohio Civ. R. 45(C)(2)(b). Otherwisc, unless the subpoenaed party has an “adequate excuse,”
failurc to obey the subpoena may be deemed contempt of court. See Ohio Civ. R. 45(E). Indeed,
the failﬁre to move to quash or modify the subpoena constitutes waiver of any privilege. Gannet
v. Booher (6th Dist. 1983), 12 Ohio App.3d 49, 55.

Hyd.rosphcrc has refused to comply with Relators’ subpoena, yet has not objected to or
moved to quash the subpoena. Nor has Hydrosphere’s counsel or counse! for Respondents
provided any authority to support Hydrosphere’s failure to produce the requested documents.
Becausc Hydrosphere has failed to object to or otherwise move to quash the subpoena, and such
failure constitutes waiver of any privilege, Hydrosphere should be ordered to immediately

produce the documents identified in the subpoena.



B. All Materials Reviewed By Hydrosphere, Including Hydrosphere’s
Agreement With Respondents And All Communications With Respondents
Are Discoverable.
Hydrosphere cannot withhold from discovery its agreement with Respondents or the
communications it had with Respondents on the basis of attorney work product, attorney client

privilege, or dual status as a “consulting” expert.

1. Anvthing received, reviewed, read, or authored by Hydrosphere, before or
in connection with the forming of its opinion, must be disclosed.

Ohio Rule of Civil Procedure 26(B)(5) provides for the disclosure, if requested by the
opposing party, of all matcrials given to and reviewed by a testifying expert, including trial
preparation materials, opinion work product, and privileged materials. Ohio Rule of Civil
Procedure 26(B)(5)(b) provides in pertinent part:

[A] party by means of interrogatories may require any other party
(i) to identify each person whom the other party expects to call as
an expert witness at trial, and (ii) to state the subject matter on
which the expert is expected to testify. Thereafter, any party may
discover from the expert or the other party facts known or opinions
held by the expert which are relevant to the stated subject matler.
Discovery of the expert’s opinions and the grounds therefor is
restricted to those previously given to the other party or those to be
given on direct examination at trial.

Ohio R. Civ. P. 26(B)X5)(b) (emphasis added). While the Ohio Rules of Civil Procedure also
provide protection from discovery for work product materials, see Ohio R. Civ. P. 26(B)(3), the
rule explicitly states that this protection is “[sjubject to the provisions of subdivision (B)(3) . ...”
Though Ohip case law interpreting the relationship between these two provisions has yct to be
developed, case law intcrprcting analogous rules from other states as well as case law
interpreting the Federal Rules of Civil Procedure require the conclusion that because the rules

permit a party to discover from the expert “facts known or opinions held” by the expert,
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including the “grounds therefor”, a party is entitled to the discovery of all documents the expert
reviewed in forming its opinions.

In this regard, the manner in which Missouri courts have interpreted their Rules of Civil
Procedure, which are similar to the Ohio Rules of Civil Procedure, is particularly mstructive.
Like the Ohio Rules, while opinion work product is protected from discovery, it is subject to the
provisions regarding expert discovery. Compare Ohio R. Civ. P. 26(B)(3) and Ohio R. Civ. P.
26 (B)(5) with Mo. R. Civ. P. 56.01(b)(3) and Mo. R. Civ. P. 56.01(b)(4). Like Ohio Rule
26(b)(5), Missouri Rule 56.01(b)(4) provides for discovery of “facts known and opinion held” by
experts retained for litigation once they have been designated as trial witnesses. Edwards v. Mo.
State Bd. of Chiropractic Examiners, 85 S.W.3d 10, 27 (Mo. Ct. App. 2002) (citing State ex rel,
Tracy v. Dandurand, 30 S.W.3d 831, 834 (Mo. banc 2000)). Missouri courts have interpreted
these rules to “require an expert to produce at deposition the materials that the expert has
reviewed in order that the opposing attorney be able 1o intelligently cross-examine the expert
concerning what facts he used to formulate his opinion.” Id. (citing Tracy, 30 5.W.3d at 835)
(quotation omitted). In other words, “Rule 56.01(b)4) provides a ‘bright line” rule that all
material given to and reviewed by a testifying expert must, if requested, be disclosed[,]”
including “both trial preparation materials and opinion work product.” fd.

Likewise, the analogous Federal Rules have been interpreted as providing a similar bright
line rule: a party is required to disclose “all data and information considered by testifying
experts, including that otherwise privileged.” Euclid Chem. Co. v. Vector Corrosion Tech., Inc.,
No. 1:05 CV 80, 2007 WL 1560277, at *3 (N.D. Ohio May 29, 2007) (citing Reg'l Airpori Auth.
v. LFG, LLC, 460 F.3d 697, 715-16 (6th Cir. 2006)). Indeed, the overwhelming majority of

courts follow this approach and mandate disclosure of all documents, including attorney work
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| product, given to testifying experts. Reg’l Airport Auth., 460 F.3d at 717 (noling that “the
‘overwhelming majority’ of courts . . . mandate[e] disclosure of all documents, including
attorney opinion work product, given to testifying experts”).

This duty to disclose “prevails with equal force over claims of attorney-client, work
product, and common interest privilege.” Jd. (citing Bitler Inv. Veniure /I, LLC v. Marathor
Ashland Petroleum LLC, No. 1:04-CV-477, 2007 WL 465444, at *3 (N.D. Ind. Feb. 7, 2007)).
Thus, “whether any privilege otherwise attaches to the documents at issue makes no_difference”
because the rule is clear: “[i]f a testifying expert ‘considered’ a document in forming his
opinion, then it must be produced.” Jd. “Considered” is broadly defined to include “anything
received, reviewed, read, or authored by the expert, before or in connection with the forming of
his opinion, if the subject matter relates to the facts or opinions expressed.” Id. at *4 (footnotes
omitted). “All ambiguities must be resolved in favor of discovery.” Id.

For testifying experts, “[e]verything the expert so receives is discoverable, regardless of
privilege and regardless of whether the expert found the data or information helpful in forming
the opinion.” Id. (citation omitted). See also In re Commercial Money Cir., Inc., Equip. Lease
Litig., 248 F.R.D. 532, 537 (N.D. Ohio 2008) (“Materials reviewed or generated by an expert
must be disclosed, regardless of whether the expert actually relies on the material as a basis for
his or her opinions.”) (quotation omitted). “If the expert maintains a file relating to his
engagement, everything in that file is discoverable.” Id. “*Marching orders’ from counsel are
discoverable” as well as are “[d]ata or information received from a non-testifying expert . .. .7
Id. (footnotes omitted).

The reasoning behind this approach is simple. “Once an expert sees information . . . that

information becomes part of the expert’s mental database, and the opposing party is entitled to
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test how, if at all, knowing that information may have influenced the expert’s opinion.” MVE
Morig. Corp. v. Fed Deposit Ins. Corp., No. 2:08-¢v-771, 2010 WL 582641, at *4 (5.D. Ohio
Feb. 11, 2010).

Under this bright line rule, Hydrosphere cannot withhold an unredacted copy of the
agreement between Hydrosphere and Respondents. On May 19, 2010, nearly three weeks after
Hydrosphere’s deposition, Respondents, in concert with Hydrosphere, finally produced a copy of
its agreement with Respondents but redacted the entire scope of work section of the agreement.
Correspondence dated May 19, 2010, attached as Ex. 3-C at 1 & Personal Services Agreement at
1, attached as Ex. 3-D. According to the forgoing authorities, and contrary to Respondents’
position, the agreement, including the scope of work section, is not protected work product.
Moreover, counsel for Relators specifically asked Hydrosphere’s representative, Dr. De Groot,
during the deposition about the scope of Hydrosphere’s work in this case. De Groot Dep. at
82:5-18. Respondents did not object to this line of questioning. 7d. Dr. De Groot then described
the scope of Hydrosphere’s work as “the review of the work by Pressley Campbell” and working
with Stantec on Stantec’s data and modeling. 7d. Based on Dr. De Groot’s testimony,
Respondents and Hydrosphere have no basis to withhold the portion of the Personal Services
Agreement that describes the scope of Hydrosphere’s work.

Likewise, as the foregoing authorities hold, communications between Hydrosphere and
Respondents are not protected by any privilege. Whether Hydrosphere relied on the docoments
and emails is irrelevant; once Hydrosphere saw the materials and information, it became part of
the expert’s mental database. Under the bright line rule of Rule 26, these communications and

materials must be disclosed.
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2. Iydrosphere’s rolc as a consulting expert does not save from discovery
Hvdrosphere’'s agreement with Respondents or its communications with

Respondents.

Similarly, Hydrosphere’s agreement with Respondents and Hydrosphere’s
communications with Respondents are not protected from discovery by Hydrosphere’s purported
role as a “consulting” expert. When an expert serves as both a litigation consultant and a
testifying witness, in many caées, “the party relinquishes the privilege that would otherwise
attach to the litigation consultant’s work.” fn re Commercial Money Cir., Inc., 248 F. R.D. at
537. In such circumstances, “an expert’s proponent still mé,y assert a privilege over such
materials, but only over those materials generated or considered uniquely in the expert’s role as
consultant.” Id.

Relators do not bear the burden of establishing that the requested communications and
documents are related to the subject matter of Hydrosphere’s report and not to Hydrosphere’s
role as a consultant. Rather, it is well-scttled that the party asserting a privilege béars the burden
of establishing it. 7d. at 539 (citing In re Columbia/HCA Healthcare Corp. Billing Practices
Litig., 293 ¥.3d 289 (6th Cir. 2002)’). Moreover, in light of the purpose behind Rule 26°s
“disclosure requirement—to allow parties to reveal weaknesses in expert testimony offered by an
adversary, the scope of the privilege must be narrowly construed against the expert’s proponent.”
Id. at 538 (quotation omitted).

While here Respondents argue that disclosure of documents reviewed by a consulting
expert is protected, the Ohio Attorney General took the opposite position in Wilson v. Wilkinson,
No. 2:04-cv-00918 (S.D. Ohio May 19, 2006), attached hereto as Ex. 4. In Wilson, the Altorney
General sought an order compelling the disclosure of certain documents by and compelling the

testimony on certain issues of plaintiff’s expert. Id. at 1. Plaintiff claimed that plaintift’s expert
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served a dual role: a consulting expert and testifying expert. fd. at 2. Plaintiff argued that the
experl’s communications with counsel prior to June 2005 (i.e., the point at which plaintiff’s
expert was retained as a testifying expert) constituted protected attorney work product, and that,
before conducting the requested discovery, the Attorney General must establish exceptional
circumstances requiring the discovery of such information. /d. Plaintiff also argued that in any
event, its litigation strategy or/and mental impressions were protected work product and not
discoverable. Id. at 2-3. .

The Court rejected the plaintiff’s arguments and concluded that neither the ““exceptional
circumstances’ of Federal Rule of Civil Procedure 26(b)(4), nor the work product doctrine of
Federal Rule of Civil Procedure 26(b)3) apply to a consulting expert who has been designated
as an expert witness, particularly where . . . his role as a consultant is closely intertwined with his
role and opinions as a testifying expert.” Id. at 9. The Court noted that “[t]hough it 15
theoretically possible to distinguish between an expert testifying and consulting, in practice, “the
delineation between those roles . . . becomels| blurred” when an expert “review|s] documents in
his role as an expert that he previously had reviewed in his role as consultant [.]” Id. (citing
Schwab v. Philip Morris USA, Inc., No. No. 04-CV-1945 (1BW), 2006 WL 721368, at *3
(E.D.N.Y. March 20, 2006); B.C.F. Oil Ref., Inc. v. Consol. Edison Co., 171 FR.D. 57, 61
($.D.N.Y. 1997)). Additionally, “any ambiguity as to the role played by the expert when
reviewing or generating documents should be resolved in favor of the party seeking discovery.”
1d. (quoting B.C.F. Oil Ref, 171 F.R.D. at 62). The Court reasoned that it was “impossible 1o
clearly delineate [the expert’s] service as a consultant from his service as a[ testifying] expert
witness” and indeed “appeared] to have consulted with plaintiff’s counsel on the very same

issues for which he has now been retained.” Id. at 5.
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Additionally, and consistent with the authorities discussed in § IIL.B.1, the Court refused
to limit the discovery to exclude counsel’s mental impressions and trial strategy. Id. at 6. The
Court adopted the position that “any material generaled by the testifying expert in connection
with the subject litigation™ and “all communications by the expert to the attorneys was
discoverable.” Id. at 6 (quotation omitted). See also id. at 7 (“Rule 26 . . . require[es] disclosure
of material ‘considered,”” and thus “allows discovery of all communications between counsel
and a retained testifying expert, even if those communications contain the attorneys” mental
impressions or trial strategy or is otherwise protected by the work product privilege.”)

Here, in light of the privilege log produced by Respondents, it is impossible to clearly
delincate Hydrosphere’s service as a consultant from Hydrosphere’s service as a testifying expert
witness. Respondents simply described the purportedly protected documents as “emails” and did
not bother to identify which emails were exchanged with Hydrosphere personnel in its role as a
consultant. See generally Respondents’ Privilege Log, attached as Ex. 3-I'. And interestingly,
the majority of these emails were exchanged near the time Dr. De Groot exceuted his
affidavit and near the time Dr. De Groot was deposed. /d. Moreover, Respondents redacted
the entire scope of work section of the agreement between Hydrosphere and Respondents;
Respondents did not even attempt to delineate Hydrosphere’s work as a consultant verses its
work as a testifying expert. Personal Services Agreement at 1, attached as Ex. 3-D. Likewise,
Hydrosphere’s invoice makes no effort to distinguish between work done on a consulting basis
verses work done as a testifying witness. Hydrosphere Invoice, attached as Ex. 3-G. Indeed, the
subject of the entire invoice is “Invoice for consulting engineering services”, but the individual
time sheets reveal the work was directed at the preparation of an expert report and Dr. De

Groot’s affidavit. 7d. All the facts indicate that Hydrosphere’s role as a consultant is closely
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intertwined with its role and opinions as a testifying expert,” As such, Respondents have
relinquished the privilege that would otherwise attach to the litigation consultant’s work, and
thus, these communications must be produced.

Further, it is obvious that Hydrosphere and Respondents are desperate to hide
information materially damaging to Respondents’ position in this action. Nothing illustrates
Respondents’ desperation more than Respondents’ redaction of the entire scope of services in the
Personal Services Agreement — even though the scope clearly covers Hydrosphere’s services
as a testifying expert. Personal Services Agreement at 1, attached as Ex. 3-D.

C. Hydrosphere Should Be Held In Contempt And Ordered To Pay Relators

Attorneys’ Fees Incurred As A Result Of Its Failure To Comply With The
Subpoena.

Ohio Rule of Civil Procedure 45(E) provides that “failure by any person without
adequate excuse to obey a subpoena served upon that person may be deemed a contempt of the
court.” Ohio Civ. R. 45(E). Morcover, a “subpoenaed person or that person’s attorney who
frivolously resists discovery under this rule may be required by the court to pay the reasonable
expenses, including reasonable attorney’s fees, of the party seeking the discovery.” Id. |
Hydrosphere has repeatedly disregarded the subpoena issued under the authority of this Court
and adopted positions contrary to the law (and contrary to the position adopted by Respondents
in refated litigation). Its actions constitute willful impediment to Relators” efforts to obtain full
and complete expert discovery. As a result, Relators have incurred otherwise unnecessary
attorneys’ fees to obtain the subpoenaed documents.

Therefore, Relators moves this Court for an Orciel‘ requiring Hydrosphere to answer and
show cause why it should not be held in contempt of this Cowrt and, upon a failure to show

cause, to adjudge it in contempt of this Court for having disregarded the subpoena. Relators
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further move this Court to order that Hydrosphere relieve itself of contempt by paying Relators’
reasonable atlomeys’ fees incurred as a result of its failure to comply with the subpoena.
1V.  CONCLUSION

For the reasons set forth above, Relators respect{ully request that this Court order
[Tydrosphere to show cause why it should not be held in contempt for failing to obey this Court’s
subpoena. Relators further move this Court to order Hydrosphere to produce the requested
documents at a time and place specified by Relators, and to pay Relators’ attorneys’ fees
incurred as a result of its failure to comply with the subpoena. Alternatively, Relators move this
Court to order Hydrosphere to produce the responsive documents to this Court for an in camera
inspcctioin. Last, because the June 1, 2010 deadline for the submission of evidence is quickly
approaching, Relators also request that should this Court order Hydrosphere to produce certain
documents and those documents prove to be relevant to the credibility of Respondents’ expert,
that Relators be granted leave to supplement Relators” Presentation of Evidence.

Respect{ully subrniited},

) L .

/Z ‘/\;awéf A N eag h B Laree s
Birucd L. Ingram (0018008) { /
(Counsel of Record) -
Joseph R. Miller (0068463)

Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Martha C. Brewer (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008

Tel.: (614) 464-6480

Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com
kkwilhelmy@vorys.com
mebrewer(@vorys.com

Attorneys for Relators
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the
following, via U.S. Mail postage prepaid, this 25th day of May, 2010:

William J. Cole

Mindy Worly

Jennifer S.M. Croskey

Assistant Attorneys General

30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T. Vitale

Daniel J, Martin

Rachel 1. Stelzer

Assistant Attorneys General
Envirenmental Enforcement Section
2045 Morse Road # D-2

Columbus, Ohio 43229

Attorneys for Respondents

The undersigned hereby certifies that a true cbpy of the foregoing was served upon the
following, via overnight express delivery postage prepaid, this 25th day of May, 2010:

Hydrosphere Engineering
¢/o Phillip H. De Groot
8843 Fair Road
Strongsville, Ohio 44149

('/”47 / ? - i .
74 T B g ’ N A,
7 }’/{&hﬁilj/f..- W s 7(/1 ,é_{? ,K’/(j_u_éf.-(af:f:‘?’}fj;-—(/ffj
Kristj)Kress Wilhelmy { /
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REIL.
WAYNE T. DONER, ET AL.,

Relators,
V. : ! Case No.: 2009-1292
SEAN D. LOGAN, DIRECTOR :
OHIO DEPARTMENT OF : Master Commissioner Campbell
NATURAL RESOURCES, ET AL.,
Respondents.

NOTICE OF FILING OF SUBPOENA
TO HYDROSPHERE ENGINEERING

Bruce L. Ingram (0018008) William J. Cole (0067778}
{Counsel of Record) (Counsel of Record)
Joseph R. Miller (0068463) Mindy Worly (0037395)
Thomas H. Fusonie (0074201) Jennifer 8.M. Croskey (0072379)
Kristi Kress Wilhelmy (0078090) Assistant Attorneys General
Martha C. Brewer (0083788) 30 East Broad Street, 26™ Floor
Vorys, Sater, Seymour and Pease LLP Columbus, Ohio 43215
52 East Gay Street Tel: (614) 466-2980
P.O. Box 1008 Fax: (866) 354-4086
Columbus, Chio 43216-1008 william.cole@ohioattorneygeneral.gov
Tel.: (614) 464-6480 mindy.worly@ohioattorneygeneral.gov
Fax: (614) 719-4775 jennifer croskey@ohioattorneygeneral.gov
blingram(@vorys.com :
jrmiller@vorys.com Dale T. Vitale (0021754)
thfusonie@vorys.com Rachel H. Stelzer (0083124)
kkwilhelmy@vorys.com Daniel J. Martin (0065249)
mebrewer@vorys.com ' ' Assistant Attorneys General
Environmenta! Enforcement Section
Attorneys for Relators 2045 Morse Road # D-2
Columbus, Ohio 43229

Tel.: (614) 265-6870
Fax: (614) 268-8871
dale.vitale@ohioattormeygeneral . gov

B B: F @ rachel stelzer@ohioattorneygeneral. gov
F i daniel. martin@ohioattorneygeneral.gov
APR 26 700 . Attorneys for Respondents
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the
following, via electronic mail and U.S. Mail postage prepaid, this 26th day of April, 2010:

William J. Cole

Mindy Worly

Jennifer 8. M. Croskey
Assistant Attorneys General

30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T, Vitale

Daniel J. Martin

Rachel H. Stelzer

Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road # D-2

Columbus, Ohio 43229

Attorneys for Respondents
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IN THE SUPREME COURT OF OHIO, 65. 8. FRONT STREET, COLUMBUS, OHIO 43215
[1[[[ CIVILCASE SUBPOENA [ [[ [T

STATE OF OHIO EX REL. WAYNE T. DONER, ET AL,

Case MNo. 2008-1292

Relators,
VS~ FOR CLERK USE ONLY:
. Receipt # i
SEAN D. LOGAN, DIRECTOR OHIO DEPARTMENT OF : (cost) {degosit)
NATURAL RESOURCES, ET AL, :
Respondents. CLERK § 1
FR.CO. SHERIFF' & $
TO: Hydrosphere Engineering FOREIGN SHERIEF : I
¢fo Philip H. De Groot
8843 Fair Road
Strongsville, Ohio 44149
YOU ARE HEREBY COMMANDED TCG:
_ X ATTENDANDGIVE TESTIMONY AT A (TRIAL) (HEARING) (DEPOSITION) ON ‘FHE DATE, TIME AND
AT THE PLACE SPECIFIED BELOW.
__X__ ATTEND AND PRODUCE (DOCUMENTS) (TANGIBLE THINGS) AT A (TRIAL} (HEARING)
(DEPOSITION) ON THE DATE, TIME AND AT THE PLACE SPECIFIED BELOW. :
PRODUCE, AND PERMIT INSPECTION AND COPYING, ON THE DATE AND AT THE TIME AND PLACE -
SPECIFIED BELOW, OF ANY DESIGNATED DOCUMENTS THAT ARE IN YOUR POSSESSION, CUSTODY
OR CONTROL.
PRODUCE AND PERMIT INSPECTION AND COPYING, TESTING OR SAMPLING, ON THE DATE AND AT
THE TIME AND PLACE SPECIFIED BELOW, OF ANY TANGIBLE THINGS THAT ARE IN YOUR
POSSESSION, CUSTODY OR CONTROL.
PERMIT ENTRY UPCN THE FOLLOWING DESCRIBED LAND OR OTHER PROPERTY, FOR THE
PURPOSES DESCRIBED IN CIV, R. 34(A)(3), ON THE DATE AND AT THE TIME SPECIFIED BELOW.
DESCRIPTION OF LAND OR OTHER PREMISES : —
Day  Thursday DATE April 29, 2010 TIME {1000 am.

PLACE Vorys Sater Séymour and Pease LLP, 62 E, Gay Street, Columbus, Ohio 43215

 DESCRIPTION OF ITEMS TO BE PRODUCED: _See EXhibi{ A atached.

THE STATE OF OHIO

Franklin County, s
To the Sheriffof NA County, Ohie Greetings :

YOU ARE HEREBY COMMANDED TO SUBPOENA THE ABOVE NAMED PERSON.
WITNESS MY HAND AND SEAL OF SAID COURT THIS 30th DAY OF DECEMBER, 2009.
KRISTINA D. FROST, CLERK OF THE SUPREME COURT OF QHIO

BY:

STGNATURE OF ATTORNEY FOR RELATORS

REQUESTING PARTY INFORMATION

NAME:

Martha C. Brewer

Attomey for Relators

ATTORNEY CODE 0083788 TELEPHONE NUMBER: (G14) 464-5628




CASE NC. 2009-1292

Civil rule 48(c} protection of persons subject to subpospas
(1} APARTY OR AN ATTORNEY RESPONSIBLE FOR THE ISSUANGCE AND SERVICE OF A SUBPOENA SHALL TAKE REASONABLE STEPS TO
AVOID IMPOSING UNDUE BURDEN OR EXPENSE ON A PERSON SUBJECT TO THAT SUBPOENA,
(2) (a) A PERSON COMMANDED TO PRODUCE AND PERMIT INSPECTION AND COPYING OR DESIGNATED BOOKS, PAPERS, DOCUMENTS,
(R TANGIBLE THINGS, OR INSPECTION OF PREMISES, NEED NOT APPEAR IN PERSON AT THE PLACE OF PRODUCTION OR INSPECTION
UNLESS COMMANDED TO APPEAR FOR DEPOSITION, HEARING, OR TRIAL,
{b) SUBJECT TO DIVISION (D)(?) OF THIS RULE, A PERSON COMMANDED TO PRODUCE AND PERMIT INSPEGTION AND COPYING MAY,
WITHIN FOURTEEN DAYS AFTER SERVICE OF THE SUBPOENA OR BEFORE THE TIME SPECIFIED FOR COMPLIANCE IF SUCH TIME |5 LESS
THAN FOURTEEN DAYS AFTER SERVICE, SERVE UPON THE PARTY OR ATTORNEY DESIGNATED IN THE SUBPOENA WRITTEN
OBJECTIONS TO INSPECTION AND COPYING OR ANY OR ALL OF THE DESIGNATED MATERIALS OR OF THE PREMISES. IF OBJECTION [S
MADE. THE PARTY SERVING THE SUBPOENA SHALL NOT BE ENTITLED TO INSPECT AND COPY THE MATERIALS OR INSPECT THE
PREMISES EXCEPT PURSUANT TO AN ORDER OF THE COURT BY WHIGH THE SUBPOENA WAS ISSUED. IF OBJECTION HAS BEEN MADE,
THE PARTY SERVING THE SUBPOENA, UPON NOTICE TO THE PERSON COMMANDED TO PRODUCE, MAY MOVE AT ANYTIME FOR AN
ORDER TO COMPEL THE PRODUCTION, AN ORDER TO COMPEL PRODUCTION SHALL PROTECT ANY PERSON WHOSE IS NOT A PARTY
OR AN OEFICER OF A PARTY FROM SIGNIFICANT EXPENSE RESULTING FROM THE INSPECTION AND COPYING COMMANDED.
(3} ON TIMELY MOTION, THE COURT FROM WHICH THE SUBPOENA WAS ISSUED SHALL QUASH OR MODIFY THE SUBPOENA, OR ORDER
APPEARANCE OR PRODUCTION ONLY UNDER SPECIFIED CONDITIONS, IF THE SUBPOENA DDES ANY OF THE FOLLOWING: '

{a} FAILS TO ALLOW REASONABLE TIME TO COMPLY,

{b} REQUIRES DISCLOSURE OF PRIVILEGED OR OTHERWISE PROTECTED MATTER AND NO EXCEFTION OR WAIVER APPLIES;

{e) . REGUIRES DISCLOSURE OF AN UMRETAINED EXPERTS OPINION OR INFORMATION NOT DESCRIBING SPECIFIC EVENTS OR
OCCURRENCES IN DISPUTE AND RESULTING FROM THE EXPERTS DUTY MADE NOT AT THE REQUEST OF ANY PARTY;

{d) SUBJECTS A PERSON TO UNDUE BURDEN.

{4 BEFORE FILING A MOTION PURSUANT TO DIVISION (C)(3)d) OF THIS RULE, A PERSON RESISTING DISCOVERY UNDER THIS RULE SHALL
ATTEMPT TO RESOLVE ANY CLAIM OF UNDUE BURDEN THROUGH DISCUSSIONS WITH THE ISSUING ATTORNEY. A MOTION FILED
PURSUANT TO DIVISION (C)(3)(d) OF THIS RULE SHALL 8E SUPPORTED BY AN AFFIDAVIT OR THE SUBPOENAED PERSON OR A CERTIFICATE
OF THAT PERSON'S ATTORNEY OF THE EFFORTS MADE TO RESOLVE ANY CLAIM OF UNDUE BURDEN,
(5) IN CASES UNDER DIVISION (C)(3){c) OR (C)(){e) OF THIS RULE, THE COURT SHALL QUASH OR MODIFY THE SUBPOENA UNLESS THE
PARTY IN WHOSE BEHALF THE SUBPOENA 1S ISSUED SHOWS A SUBSTANTIAL NEED FOR THE TESTIMONY OR MATERIAL THAT CANNOT BE
OTHERWISE MET WITHOUT UNDUE HARDSHIP AND ASSURES THAT THE PERSON TO WHOM THE SUBPOENA 1S ADDRESSED WLl BE
REASONABLY COMPENSATED,

Civ, R. 45(D) Duties in responding o subpoena
(1) A PERSON RESPONDING TO A SUBPOENA TO PRODUGE DOCUMENTS SHALL PRODUCE THEM AS THEY ARE KEPT IN THE USUAL
COURSE OF BUSINESS OR SHALL ORGANIZE AND LABEL THEM TO CORRESPOND WITH THE CATEGORIES IN THE DEMAND. A PERSON
FRODUGING DOCUMENT PURSUANT TO A SUBPOENA FOR THEM SHALL PERMIT THEIR INSPECTION AND COPYING BY ALL PARTIES
PRESENT AT THE TIME AND PLACE SET IN THE SUBPOENA FOR INSPEGTION AND COPYING, .
@ WHEN INFORMATION SUBJECT TO A SUBPOENA IS WITHHELD ON A GLAIM THAT IT IS PRIVILEGED OR SUBJECT TO PROTECTION
AS TRIAL PREPARATION MATERIALS, THE CLAIM SHALL BE MADE EXPRESSLY AND SHALL BE SUPPORTED BY A DESCRIPTION OF THE
NATURE OF THE DOGUMENTS, COMMUNICATIONS, OR THINGS NOT PRODUCED THAT IS SUFFICIENT TO ENABLE THE DEMANDING PARTY
TO CONSENT THE CLAIM. :

Civ. R. 45(E) Sanctions :

FAILURE BY ANY PERSON WITHOUT ADEQUATE EXCUSE TO OBEY A SUBPOENA SERVED UPON THAT PERSON NMAY BE DEEMED A
CONTEMPT OF THE COURT FROM WHICH THE SUBPOENA ISSUE. A SUBPOENAED PERSON OR THAT PERSON'S ATTORNEY FRIVOLOUSLY
RESISTING DISCOVERY UNDER THIS RULE MAY BE REQUIRED BY THE COURT TO PAY REASONABLE EXPENSES, INCLUDING REASONABLE
ATTORNEY'S FEES, OF THE PARTY SEEKING THE DISCOVERY. THE GOURT FROM WHICH A SUBPOENA WAS ISSUED MAY IMPOSE UPON A
BARTY OR ATTORNEY IN BREACH OF QUTY IMPOSED BY DIVISION (G)(1) OF THIS RULE AN APPROPRIATE SANCTION, WHICH MAY INCLUDE,
BUT IS NOT LIMITED TO, LOST EARNINGS AND REASONABLE ATTORNEY'S FEES.

.!l..l"lﬂl'l'll..llI.'illl.'lll."'l".‘l!'l’l'llllII"I-I-I’I-"IIIl-.'II.II'U.'IIII"SUI!I

## %« RETURN OF SERVICE * ***

|RECEIVED THis SusPoENA ON 0 | 252000 AND SERVED THE PARTY NAMED ON THE REVERSE HEREOF
8y @cpm%g N O T oo frpal 24201 -
| WAS UNABLE TO COMPLETE SERVICE FOR THE FOLLOWING REASON.
Sheriff's Fees VO P D
: {Signature of Serving Party)
Service
Mileage Circle One:  Deputy Sheriff
Copy Process Server Deputy Clerk

Total ' Other



- EXHIBIT A
POCUMENTS TO BE PRODUCED AND TESTIMONY TO BE GIVEN

Relators Wayne T. Doner, ez al. (“Relators”) hereby requests that a corporate
representative of Hydrosphere Engineering (“Hydrosphere™), chosen by Hydrosphere to testify
as to matters known or available to Hydrosphere. In addition, Hydrosphere shall produce the
following documents to counsel for Relators at or before Hydrosphere’s deposition on April 29,
at 10:00 a.m. and offer testimony on the following areas during that deposition.

Definitions

1. “Documents” means all writings and things of any nature whatsoever,
including originals and all non-identical copies and drafts thereof, in your possession, custody or
control, regardless of where located, and includes, but is not limited to, contracts, agreements,
memoranda, notes, correspondence, letters, electronic mail, telegrams, teletypes, telecopies,
transmissions, messages (including, but not limited to, records, reports or memoranda of
telephone calls and conversations}, repotts, studies, summaries, analyses, minutes, diaries,
calendars, manuals, brochures, statements, books of account, ledgers, statistical, accounting and
financial statements, forecasts, work papers, notebooks, data shects, computer-stored information
which can be retrieved or placed into reasonably usable form, written communications and
written evidence of oral communications, and any other “document” from which information can
be obtained or translated, if necessary, by you through detection devices into reasonably usable
form. In all cases where originals and/or non-identical copies are nof available, “documents”
also means identical copies of original documents and copies of non-identical copies.

2. A document “relating to”, “related to”, or that “relates t0” a given subject
matter means a document or communication that constitutes, embodies, comprises, reflects,
identifies, states, refers to, deals with, comments on, responds to, describes, analyzes, contains
information concerning, or is in any way pertinent to that subject matter. .

3. The term “you” or “your” means Hydrosphere Engineering, and any other
companies or entities with which you are associated and/or affiliated, and any employees, agents,
representatives, attorneys, accountants, and any other persons or entities representing you and/or
directly or indirectly employed by or connected with you.

4. “Respondent” means and refers to the Respondent in this action, the Ohio
Department of Natural Resources, and includes any employee, agent, contractor, subcontractor,
representative, surveyor, or attorney or other person acting on behalf of the Ohio Department of
Natura] Resources in this action.

5. 1 awsuit” means the case entitled State of Ohio Ex Rel. Wayne T. Doner,
_ etal. v. Sean D. Logan, Director Ohio Department of Natural Resources, et al., Case No. 2009-
1292, currently pending in the Supreme Court of Ohio, and any of the claims, factual allegations,
or legal conclusions asserted therein.




_ 6. “Qtantec” means Stantec Consulting Corporation and any of its employees,
including, but not limited to, Tadd Henson.

_ 7. “Person” or “persons” includes natural persons, departments or agencies,
corporations, companies, firms, parinerships, associations, joint ventures, or any other type or
form of legal or governmental entity, whether formal or informal.

Instructions

1. If you contend that the contents of a writing herein requested to be
produced for inspection and copying are protected from disclosure by virtue of a privilege, it is
requested that you nevertheless provide the following with respect to each such writing:

a. A description of the type of each such writing (¢.g. letter,
memorands, efc.);

b. The date of each such writing;
c. - The author of each such writing;
d. The person to whom such writing was directed;
€. The person who received a copy of each such writing; and
f. The general subject matter of each such writing.
2. With respect to each writing which you claim is protected from disclosure

by virtue of a privilege, as provided for in the foregoing instruction, it is requested that you
provide as part of such description thereof:

a. Each privilege whereby you coniend the contents of such writing
are protected from disclosure; and

b. Each and every fact upon which you rely to support such claim of
privilege. :

... Documents Requested

1. All documents that reflect, refer, or relate in any way to the Lawsuit.

9 All documents that reflect, refer, or relate in any way to hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,
2005 1o the present.

3. In addition to those documents responsive to the foregoing requests, all
reports, draft reports, draft documents of any kind, files or notes of any kind, and/or review
documents of any kind that in any way reflect, refer, or relate to the Lawsuit or any hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,
2005 to the present,



4. In addition to those documents responsive to the foregoing requests, all notes,
correspondence, email, or other documents that reflect, refer, or relate in any way {o
communications between you and Respondent (including, but not limited o, counsel for
Respondent) related to the Lawsuit or any hydrology or hydraulics review and analysis you have
performed or rendered to Respondent from January 1, 2005 to the present.

5 n addition to those documents responsive to the foregoing requests, all
documents given to Respondent (including, but not limited to, counse! for Respondent) by you or
received by you from Respondent (including, but not limited to, counsel for Respondent) that
reflect, refer, or relate in any way to communications between you and Respondent (including,
but not limited to, counsel for Respondent) related to the Lawsuit or any hydrology or hydraulics
review and analysis you have performed or rendered to Respondent from January 1, 2005 to the

present.

6. All documents that reflect, refer, or relate in any way to any contracts or
agreements between you and Respondent related in any way to the Lawsuit or any hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,

20035 to the present.

7. All documents that reflect your curriculum vitae, resume, professional or
educational experience, credentials, qualifications, and/or identify or describe any and all
instances and matters in which you have previously served or currently serve as an expert witness,
including any and all instances and matters in which you have served or currently serve as an
expert witness for Respondent.

Areas of Testimony for Deposition

1. Testimony regarding the scarch for and the content of the documents
produced in response to Documents Requested Nos. 1 through 7.

5 The affidavit of Philip DeGroot dated March 1, 2010,

3. The report by Stantec entitled, “Grand Lake Saint Marys and Beaver
Creek Hydrologic and Hydraulic Analysis,” dated March 1, 2010.

R 3 The report by Stantec entitled, “Grand Lake Saint Marys.and Beaver
Creek Hydrologic and Hydraulic Analysis — Discussion of Results and other Analysis,” dated
March 1, 2010.

5. Communications between Hydrosphere and ODNR and/or the Ohio
Attorney General’s Office.

6. Communications between Hydrosphere and Stantec.

2382010 R280754



Philip De Groot
April 28, 2010

THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,
Relators,
VS. case NO.
2009-1292

SEAN D. LOGAN,
DIRECTOR, OHIO DEPARTMENT
OF NATURAL RESOQURCES, ET
AL .,
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Respondents.

DEPOSITION OF
PHILIP DE GROOT, PH.D.

Taken at the offices of
VORYS, SATER, SEYMOUR & PEASE, LLP
52 East Gay Street
Columbus, Ohio 43216-1008

on April 29, 2010, at 10:10 a.m.

Reported by: Sara S. Clark, RPR/CRR/CCP/CBC
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Philip De Groot

April 2%201 0
Page 10 Page 12 |
1 A. These are a series of figures that | 1 A. Yes.
2  would anticipate that you will be asking me 2 Q. And is that the same as to the six-page
3 questions about during the deposition. 3 report?
4 Q. Okay. 4 A. Yes,
5 A. And these will facilitate my answering 5 Q. Okay. And then moving on to the next
8 by referring to these figures. 8 paperclipped document, what is this, dated at
7 Q. And are these documents that you 7 the top 4-29, 20107
8 prepared after you signed your affidavit in this 8 A. These are simply a pile of scratch paper
g case? ) 9 that if | have to take notes during our %
10 A. Yes. 1did not prepare all of them. 10  deposition.
11  Some of them are reference documents, which have 11 Q. Okay. And then you have brought a %
12 been prepared by FEMA. 12 manila folder with documents within the manila ;
13 Q. Are these documents that you have copied 13  folder. Can you identify those documents for J
14 since you prepared your affidavit in this case? 14 me, g
15 A. Made a better copy, ves. 15 A. These would have heen -- well, the date :
16 Q. So - 16 on the top sheet is April 27th, 2010. And ]
17 A. These were prepared -- what I'm 17  prepared just dates of contact so I might have !
18  referring to are the schematic diagram that | 18  those all in front of me when you - if you were :
19  prepared, yes. | prepared this yesterday 19 o question me about how | became affiliated 5
20  (indicating) -- 20  with the Ohio Department of Natural Resources. |
21 Q. Okay. 21 Q. Okay. And that's a document you :
22 A. - in anticipation of some questions. 22  prepared two days ago?
23 Q. So some of the documents in this packet 23 A. Yes. (“
24  are dated April 28th, 2010, and they were 24 Q. Okay. And that's Page 1? Page 1 of
Page 11 Page 13 g
1 prepared by you on that date? t  what you have there? g
2 A. Yes. 2 A. Yes. ’
3 Q. Okay. After you prepared your affidavit 3 Q. Okay.
4 inthis case? 4 A. And the remainder of the pages are notes
5 A. Yes. 5 that were made during the review of the
6 Q. Moving on to the next paperclipped 6 documents by Pressley Campbell and the Corps of |
7 document, is this your report dated February 7 Engineers. L
8  25th, 2010, to William Cole, Senior Assistant 3 Q. Okay. And were all of those documents i
9  Attorney General? 9  prepared prior to you signing your affidavit in :
10 A. Yes. 10  this case?
11 Q. And thaf's a six-page report? 11 A. Al of them, with the exception of the
12 A. Yes. 12 directions on how to get here.
13 Q. And then the next paperclipped document | 13 Q. Is what you have provided to us today :
14 is areport that is dated February 25th, 2010, 14 and what we've just talked about your entire
15  that you prepared; is that correct? 15  file regarding your work for the Attorney
16 A Yes. : 16  General's office in this action?
17 Q. And it's a nine-page document? 17 A. No.
18 A. Yes. 18 Q. You have other documents? :
19 Q. Okay. . 19 A. | have a document which was a client -- !
20 A. When you say "prepared,” | did some 20  attorney-client confidential.
21  supervision, also. 21 Q. Okay. Doss the Attarney General's
22 Q. Okay. We'll get into that. 22 office represent you, Dr. De Groot?
23 So it's a document prepared by 23 MR. COLE: It's a work product document.
ngineering? 24___Q Whatsthe generalraturo ofthe I

"4 (Pages 10 to 13}
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Philip De Groot

April 29, 2010
Page 14 Page 16 L
1 document? 1 that today?
2 A. It was a two-page memorandum, which 1 2 A. No, I did not.
3 prepared and provided to the Ohio Department of 3 Q. Okay. l'd ask for a copy of that
4  Natural Resources, if they wished to provide it 4  document. I'd ask for a copy of the Stantec
5 to Stantec. It was some comments about the 5 document. I'd ask for a copy of all e-mails
68  hydrologic model that they prepared. 6 exchanged.
7 Q. Solunderstand correctly, you have also 7 Yes, sir?
8 reviewed Stantec's hydrological modeling in this 8 A. Copy of contract, copy of Stantec
9 action? 9  report, copy of e-mails exchanged.
10 A. lcan't use the word review, because it 10 Q. Correct.
11 was only at the latter part of February, just 11 A. Did L list it correctly?
12 briefly. : 12 Q. Those are the three so far, yes, sir. X
13 Q. Okay. 13 Have you received any payment from the [
14 A. So a conseguence of the meeting. So 14  Attorney General's office yet?
15  there is no quality control or assurances that | 15 A. Unfortunately, not yet.
16  did that. It was just an overview of the 16 Q. Have you submitted any invoices to the
17  approach that they were taking. 17  Attorney General's office?
18 Q. Okay. Where is the -- what document did 18 A. Yes.
19 you review of Stantec? 19 Q. And you haven't provided those invoices
20 A. That, I can't remember precisely, 20 here today”?
21  because there's been so much e-mail exchanged. |21 A. No.
22 It would have been whatever report thatthey had | 22 Q. Okay. l'd ask for a copy of those
23  started to put together at the end of February. 23 invoices. B
24 Q. Okay. Have you -- and were you provided 24 A. Sofar, it's only been invoice, but
Page 15 Page 17 {;
1 acopy of a Stantec document? 1 there should be one more. !
2 A. Yes. 2 Q. Okay. Without getting into the specific
3 Q. And is that document in your files? 3 detail of your -- did you -- as | understand it,
4 A. it would be siiting on my computer. 4 did you generate a -- you generated a document ?
5 Q. Okay. And you have not provided today 5 and provided some comments about Stantec's
6 that document? 8 hydraulic modeling; is that correct?
7 A. 1 have not. 7 A. Yes.
8 Q. And there were e-malils that you 8 Q. Without getting into the details of what
9  exchanged with representatives of Stantec? 9  you wrote in that document, did you make any
10 A. Not directly. { was only on the CC 10  suggestions on improving what they had done? ]
11 fist, if you will. 11 A. Yes. [¢
12 Q. And you haven't provided any of those 12 Q. Did you also do any review of any of
13  e-mails here today? 13 their hydrology modeling?
14 A. No, I did not. 14 A. The two are interconnected, so yes.
15 Q. And have you had communications directly 15 Q. Okay. , %
16  with the Attorney General's office by e-mail? 16 A. Technically, | did not review their :
17 A, Yes. 17 hydraulic model. Technically, | reviewed their
18 Q. And you haven't provided those here 18  hydrology model. !
18 today? 19 Q. Okay. And that was HEC-HMS?
20 A. No. 20 A. Yes.
21 Q. Do you have a written contract for this 21 Q. Okay.
22  work with the Attorney General's office? 22 A. Let me rephrase that.
23 A. Yes. 23 Q. Sure.
24 Q._Is that here today? Have you provided 24 A. | did not actually look at the HEC-HMS

5 (Pages 14 to 17)
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Philip De Groot

Aprit 29, 2010
Page 18 Page 20 |
1 information. | read the summary - what was in 1  additional copies of the Army Corps report? He
2  the report and made a comment about what | would 2 didn't rely on them. Or do you want to wait? -
3 do slightly differently if | used HEC-HMS. 3 MR. FUSONIE: I'm going to wait on that. .
4 Q. Okay. So you had suggestions as to what 4  But | want to know what's in his file. :
5  they should do differently? 5 Q. Qutside of what exhibit -- well, hold
6 A. Yes. 6 on
7 Q. And do you remember when you provided 7 {'m going to mark what you have provided
8 that document to the Attorney General's office? 8 fo us today as Exhibit B, which | am putting on
9 A. 1 would think it would be the latter 9 the first page of the Case Leasing report. i
10  part of February. 10 -=0=- Iz
11 Q. Okay. Was that document, to your 11 (Relators’ Exhibit B marked.) :
12 knowledge, also provided fo anyone at Stantec? 12 -=(=- J
13 A. | do not know if it went beyond the 13 BY MR. FUSONIE:
14  Attorney General's office. 14 Q. Do you agree with that? :
15 Q. You e-mailed your document to the 15 A. Yes. i
16  Attorney General's office, or was it mailed, or 18 MR. COLE: That's for all of this, right :
17 faxed? How was it delivered? 17 (indicating)? ;
18 A. {e-mailed it, | believe, to the Ohio 18 MR. FUSONIE: That's for all of the i
19 Department of Natural Resources. 19 documents he's come here with today. :
20 Q. Okay. Do you know who at -- and I' 20 Q. And I'm also going to want a copy of lf
21 refertoit as ODNR. Is that okay? 21 your notes at the end of the day here, as well,
22 A Yes. 22 so that | have a full, complete record,
23 Q. Do you know who you e-mailed it to at 23 Qutside of Exhibit B, are there any I
24 ODNR? 24  other documents that you relied upon in :
Page 19 Page 21 |
1 A. Yes. 1 preparation of your affidavit in this case?
2 Q. And who was that? 2 A. | did examine the floodplain maps, but 1
3 A. Jay Dorsey. 3 believe | have a printed copy of those in here. [
4 Q. Anyone else that you e-mailed that 4 Q. The FEMA floodplain maps? ;
5 document to? 5 A. Yes.
G A. 1don't think so. 6 Q. Outside of the FEMA floodplain maps,
7 Q. Okay. And do you have a business e-mail 7  which is already part of Exhibit B, are there _
8 address? 8 any other documents that you relied upon in I
9 A. Yes. 9 preparation of your affidavit in this case?
10 Q. 1s that what you e-mailed the document 10 A. Not that | can think of.
11 from? 11 -=(=- ;
12 A. Yes. 12 {Relators' Exhibit C marked.) i
13 Q. Are there any other documents in your 13 =0=-
14 files that you have not come here with today? 14 BY MR. FUSONIE:
15 A. No. |think you pretty well covered 15 Q. Dr. De Groot, I'm going to show you what
16 them. 16 I've marked as Exhibit C. [f you could -- do
17 Q. Sothere's a contract, copy of the 17 you recognize Exhibit C as your affidavit that
18  Stantec report, copy of e-mails that you have 18  you prepared in this lawsuit?
19  exchanged in this matfer, a copy of the invoice, 19 A. 1 recognize my signature. :
20  and there's also additional volumes of the Army 20 Q. Did you draft this affidavit?
21 Corps of Engineers survey report? 21 A. 1 provided the information for the
22 A. Yes. 22  affidavif, but 1 did not draft it. |
23 Q. Correct? 23 Q. Do you know who -- to your knowledge, do
24 __MR. COLE: Counsel, do you want the 24 you know who drafted it? e r

6 (Pages 18 to 21)
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Page 70 Page 72 |;

1 A. No, not before the phone call. 1 Q. Did you mark it up in any manner? '

2 Q. Okay. Were you provided any materials 2 A. No. There's numerous of them. There's |

3  before that phone call from ODNR? 3 probably 15 of them. | didn't rely on them at

4 A. No. 4 al. .

5 Q. And then your next contact was February 5 Q. Are these complaints, or affidavits?

6 10, 2010, with Jay Dorsey by telephone? 6 A. | don't know the correct legai term. :

7 A. Yes. 7  What would you file on behalf of a relator? k

8 Q. And what was the nature of that 8 Something like that.

9 conversation? g Q. Were they documents similar to your
10 A. To set up a meeting the following day 10 affidavit marked today as Exhibit C?
11 between Bill Cole, Jay Dorsey, and myseif. 11 A. Yes.
12 Q. Okay. Between your first contact on 12 Q. Did they have aerial maps attached to
13 February 9 and your contact with Jay Dorseyon |13 them? ' :
14  February 10, did ODNR or the Ohio Attorney 14 A. | believe some of them did. |
15  General's office provide you with any materials? |15 Q. Okay. I'd like a copy of those. :
16 A. No. 16 MR. COLE: Counsel, you want -- :
17 Q. Okay. 17 MR. FUSONIE: From his file.
18 A. On the first telephone contact, | 18 MR. COLE: You want a copy of the
19  believe that they decided after | got off the 19  complaint and all affidavits, even if they're
20 phone that they were going to retain me, and 20  not marked up? 1
21 then they notified Jay Dorsey to contact me. 21 MR. FUSONIE: | want a copy of the 5
22 Q. Okay. 22 affidavits that you provided him on February 11, L‘
23 A. | don't know what went on internally, 23 2010. :
24  but that's what | suspect. 24 THE WITNESS: Can | just refurn them? :

Page 71 Page 73 |,

1 Q. And your next contact was a meeting with 1 MR. COLE: | will say this, Counsel. | '

2 Jay Dorsey and Bill Cole on February 11, 20107 2  believe -- well, | don't - 'l -- all right.

3 A. Yes. 3 You can make the request. | don't know if those

4 Q. Was that -- where did you meet them? 4  were just the ones attached to the complaint or

5 A. At the Ashland County Soil & Water 5 not

6 District office. 6 MR. FUSONIE: Well, he's saying he 3._

7 Q. Okay. And during that meeting, they 7 believes there were aerials attached, and there *

8 provided you with certain documents? 8 were no aerials attached to the ones to the s

9 A. Yes. Received from them the Corps of g complaint. i
10  Engineers study, the Campbeil report, and there 10 MR. COLE: Right. So maybe it was the ok
11 was another engineering report that they gaveme |11  follow-up ones. f
12  that | can't remember right now. And then also, 12  BY MR. FUSONIE:
13  the 2 inches of landowner complaints. 13 Q. So there were affidavits of landowners
14 Q. Okay. Solet's step back. Does your 14  that you were provided on February 11, 20107 4
15 file include a copy of the complaint that was 15 A. Yes. €
16 filed by the landowners in this lawsuit? 16 Q. And your recollection is that they may :
17 A. Some of them, | believe. 17  have contained aerials attached to them?
18 Q. Okay. 18 A. What | did was | thumbed through them, |,
19 A. | did not rely on them, though. 19  and they did not seem to be strictly text.
20 Q. Okay. But that's in your file? 20 Q. Okay.
21 A. It's sitting on my table, if you want to 21 A. There might have been some figures. |
22  callitafile. 22  can't remember if there were aerials.
23 Q. Did you make any notes on that document? |23 Q. Okay. :
24 A. No. 24 _THE WITNESS: What do you call those? d

19 (F’ages 70 to 73)
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Page 74 Page 76 |;
1 MR. COLE: Just move on. 1  a15-digit code number and then it is a PDF
2 THE WITNESS: Complaints? 2 file.
3 Q. They're complaints -- they're 3 Q. Okay.
4 affidavits, | believe, is what you're talking 4 A. | believe there were eight of them.
5 about 5 Q. Okay. They provided -
6 MR. COLE: They would have been signed 6 MR. FUSONIE: | want a copy of afl of !
7  and notarized. 7 those. L
8 Q. And it's your testimony here today that 8 Q. Do you know who provided you those? ;
9  vyou did not rely upon those affidavits in 9 A. Yes. '
10 preparation of your report or affidavit in this 10 Q. Who did? H
11  case? 11 A. Jay Dorsey. :
12 A. That is correct. 12 Q. Any other documents you were provided
13 Q. Did you review them in detail? 13 between your third contact with ODNR and your |/
14 A. No. 14  fourth contact, as identified on your
15 Q. So you have no knowledge as {o whether 15  handwritten notes dated April 27, 20107
16  one of those affidavits is from a farmerwho has |16 A. No, | don't think so.
17  lived on the Beaver Creek for 50 years? 17 Q. Then your next -- the next contact -
18 A. | have no knowledge of that. 18  you've identified was February 22nd, 2010. And |
19 Q. No knowledge that that farmer may have 19  that was at Stantec's office in Columbus?
20 testified that he has had increased flooding 20 A. Correct.
21 since 19977 21 Q. Were you provided a copy of any report ;
22 A. | have no knowledge of that, that's 22 from Stantec prior to that meeting?
23 correct. 23 A. No.
24 Q. Okay. 24 Q. Were you provided a copy at that
Page 75 Page 77 ||
1 A, Not specifically in reading. Just 1 meeting?
2 secondhand in the description of the lawsuit 2 A. Not a paper copy. We were looking at 3
3 that said that the landowners have 3  computer slides.
4 experienced - and reading from Campbeli's 4 Q. So you reviewed, on Stantec's computer,
5  report. 5  aworking report? !
6 Q. Okay. VWere you -- did you sign a 6 A. I'would not use the word reviewed.
7  contract on February 11, 2010? 7 Q. Youread it? ]
8 A. Very close to that date, yes. | can't 8 A. No. We were looking at various output
9 remember If it was the 10th or the 11th. 9  from the computer model. We were not reading I
10 Q. Okay. 10  reports. :
11 A. They got it to me fairly quickly. 1 Q. So you were looking at some of the data
12 Q. Between the 11th and your next contact, 12 of the Stantec report?
13 which you've ideniified as February 22nd, 2010, 13 A. Some of the maps.
14  were you provided any other materials by ODNR or | 14 Q. Some of the maps, okay.
15  the Ohio Attorney General's office? 15 Do you remember which maps you were
16 A. Some of the copies of the FEMA 18 looking at?
17  floodplain maps. 17 A. It was generally floodplain maps of
18 Q. Okay. Those were provided to you by 18  Beaver Creek and the Wabash River.
19  ODNR? 18 Q. OCkay. Who was there with you?
20 A. Yes. They saved us the time of having 20 A. There were about 10 people there. |
21 togoto the FEMA site because they already had 21 never received a sign-up list. But the ones
22 themin-house. 22 that | can remember were Bill Cole, Jay Dorsey,
23 Q. Which ones did they provide you? 23  Charles Rowan, Ted Henson, Ted Henson's :
24 A. | don't know the numbers. There's about 24 supervisor, Michael Menoces, and there were some
20 {Pages 74 to 77)
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24__ your report talks about Page 5 of Dr. Campbell's

24

. Page 82 Page 84 i
1 MR. COLE: Objection. How can he know? 1 May, 20086 report, and criticizes Dr. Campbell \
2 MR. FUSONIE: I'm asking. 2 because, according to you, he used the same 1
3 Q. You don't know one way or another? 3 water surface elevation for determining :
4 A. Correct. 4 discharge from both the old and the new 5
5 Q. Your work for this case, what is the 5  sgpillway. g
6  scope of your work, as you understand it? 6 A. Yes. ;
7 A. On February 22nd, we realized with the 7 Q. Is that an accurate summary of your g
8 late date that | was involved, and my scope, ‘8 criticism? :
9 Hydrosphere Engineering's scope, had to be 9 A. That s correct. :
10 limited to the review of the work by Pressley 10 (). Okay. And is one of the bases for that ﬂ
11 Campbeil; that there was insufficient time to 11 your general view that a smaller spillway will :
12 prepare a hydrologic model. 12 cause the water surface elevation of a lake to j
13 Q. But you did also meet with Stantec 13 rise to a greater elevation than would a wider
14 representatives and ask Stantec representatives 14 spiliway? ﬁ
15 questions about some of their data or modeling; 15 A. Yes,
16 is that fair to say? 16 Q. Sothatl's a general principte, correct? :
17 A. I made some observations and had some 17 A. Yes,
18 questions, yes. 118 G Now, here, are you aware that the normal 3
19 Q. Okay. | want to go back to Exhibit C, 19 pool elevation of the Grand Lake St. Mary's from |
20  if you could turn to Exhibit C. That's going to 20 1914 until 1988 was 820 -- 870.277 ’
21  be your affidavit and report. It's right here, 21 A. Yes. i
22  Doctor (indicating). 22 Q. Okay. And then in order to increase the ;
23 A. I'm just trying to reorganize the pile. 23 lake normal pool elevation, in approximately
24 Q. If you could turn to your first report, 24 1988, ODNR added stoplogs to the weir? :
Page 83 Page 85
1 the nine-page report. Page 2 of 9. Now that 1 A. Yes,
2 you're there, would you agree with me that your 2 Q. And that raised the normal pool
3 first criticism of Dr. Campbell's May, 2006 3 elevation to 870.67
4 report is Page 5 of Dr. Camphbell's report? 4 A. Yes.
5 A. Yes. 5 Q. Which is the same normal pool elevation
6 Q). So no criticism of Page 1, Page 2, Page & as with the 500-foot spiliway currently,
7 3, Page 47 7 correct?
8 A. I made this so we could try to find it 8 A. That is correct.
9 easily. 9 Q. So would you agree with me, then, that
10 Q. So my question, there was no criticism 10 the normal pool elevation of the Grand Lake
11 of the first four pages of his report? 11 before 1988 was lower than the normal pool
12 A. None that were worth recording. 12 elevation for the Grand Lake post 19977
13 Q. So in your report, there are no 13 A. Yes.
14  criticisms of Dr. Campbell's report, the first 14 Q. Okay. Is it fair fo say you've done no
15 four pages of it? 15  studies yourself to determine the difference in
16 A. I'll use my words again. None that were 16 lake levels at Grand Lake St. Mary's?
17  worth recording. 17 A. Correct, '
18 Q. Okay. 18 Q. Have you looked at any lake [evel
19 A. They could have been minor, that1 was 19 elevation data for any period for the Grand
20  not going to take the time to elaborate on here. |20 Lake?
21 Q. In your report? 21 A. Notin detail.
22 A. Yes, 22 Q. Are you aware that Dr. Campbell did for
23 Q. Okay. Now, Page 5 of -- well, Page 2 of 23  the period of 1927 to 20067
__A Yes. Inhis affidavit, he described |

22 {Pages 82 to 85)

Professionat Reporters, Inc. (614)460.5000 or (800)229.0675
www.prichio.com



Philip De Groot
April 29, 2010

Page 134 Page 136

1 Q. ‘Are you aware of flooding along the 1 Page 2 is some handwritten notes titled Grand

2 Beaver Creek in March of 20107 2 Lake of 3i. Mary's. |)

3 A. Yes, but not in detail. 3 A. Yes. ;

4 Q. Would you agree that both January and 4 Q. Were you -- so were you asked by ODNR {o

5 March fall within your definition of when ODNR 5 evaluate the technical content of the Warns

6  was doing its drawdowns? 6 report? :

7 A. March would, but January - excuse me, 7 A. | was -- this was a list of items that |

8 March would not, but January would. 8 was told | was being given on that day. There

g Q. 1 thought you testified earlier that 2  was notes that were taken during the meeting E
10 November through March is when they conducted {10  between myself, Jay Dorsey, and Bill Cole.
11 the drawdowns. 11 Q. Okay. :
12 A. Through the beginning of March, I think, 12 A. Sol was not asked to formally evaluate i
13  is when they fry to get back to the normal pool 13 that.
14 level. 14 Q. So you did not evaluate the Warns i
15 Q. Okay. Have you ever been provided any 15 report? ,
16  court decisions in the Case Leasing case? 18 A. Unfortunately, joining this February 11, %
17 A. No. 17 | had to choose what | could accomplish by the
18 Q. Have you ever been provided any court 18  cutoff date. So | didn't get a chance to :
19 decisions in the Post v Speck case? 19  evaluate everything. :
20 A. These would be written decisions? 20 Q. Okay. So you have no opinion --
21 Q. Yes. 21 obviously you have no professional opinions of )
22 A. No. 22  the Warns report. ]
23 Q. Were you provided a copy of a report by 23 A. No.
24 a Doyle Hartman in the Case Leasing case? 24 Q. What is this reference to the HEC-RAS i

Page 135 Page 137 |:

1 A. Yes. 1 HEC-HMS models on CD?

2 Q. Woere you provided a copy of Doyle 2 A. That would have been the -- telling me

3 Harlman's report in the Post versus Speck case? 3 thatthey provided the preliminary versions of

4 A. One of those questions is -- the 4 the Stantfec report.

5 answer's -- one is yes and one is no. | can't 5 Q. Towhg?

6 remember which case it was. | didn't rely on 6 A. To me. it shouid have been on the CD,

7 it 7  butldidnt -- did | get a CD that day? 1

8 Q. Okay. Isitin yourfile? 8 can't remember if | got the CD that day or not.

9 A. Yes, B Q. Okay. So you have a copy of the
10 Q. Did you review it? 10 preliminary version? ‘
11 A. Just paged through it briefly to see if 11 A. Yes. ‘
12 it was comparable to what Stantec is doing. 12 Q. Okay.
13 Q. Okay. Andis it comparable to what 13 A. But it was not referred to other than at :
14  Stantec is doing? 14 the office. | didn't have time to go through a
15 A. In terms of hydrologic modeling, all | 15  detailed review of it. ¢
16  could just say is they're both doing a 16 Q. Butin your files is that CD?
17  hydrologic model. ' 17 A. | might have that CD.
18 Q. Were you provided any copy of a report 18 Q. Okay. I'd ask for the CD.
19 by a-- | forget his last name, but -- Warns, 19 A. Okay.

20 W-a-r-n-s? 20 MR. COLE: Counsel, you've made a number

21 A. | think | was, but I'm not certain. 21  of requests. Would you be willing to put
22 Q. Okay. Woere you asked to evaluate that? 22 several items in an e-mail so we can look at {
23  If ] can -- I'll strike that question and I'l 23  that?

8o
o

__ask you about your - in your manilafolder,

24

_ MR FUSONIE: Sure. |wouldsayl

35 (Pages 134 to ﬁS?}

Professional Reporters, Inc. (614)460.5000 or {(800)229.0675
www.prichio.com



Philip De Groot

Aprit 29, 2010
Page 154 Page 156 |;
— 1 CERTIFICATE 3
1 -=0=- . . 2 STATEOF OHIO - 3
2 Thereupon, the testimony of April 29, s COUNTY OF 8s . :
3 2010, was concluded at 1:24 p.m. 4 I, Sata 8. Clark, RPRICRR/CCRICEC, a :
4 ~==- Notary Public in and for tha State of Chio, duly o
5  commissioned and qualified, do hereby certify ¥
5 that the within-named PHILIP O£ GROOT, PH.D. was :
B 8  first duly sworn o testify to the truth, the ;
whola teuth, and nothing but the truth in the 4
7 7 cause aforesaid; that the testimony then given i
8 was reduced to stenotypy in the presence of said :
8  witness, afterwards transcribed, that the
Q foregoing is a true and correct transeript of L
9 the testimony; that this deposition was taken at H
10 the time and place in the foregoing caption :
10 spegified. B
1 1 11 ] | do further certify that f aminota i
1 2 relative, employee or attorney of any of the ;
13 12 parties hereto; that | am not a refative or
employee of any atlorney or counsel emplayed by
13 the pariies hereto; that [ am not financially
14
15 interested in the action; and further, 1 am not,
14 noris the court reporting firm with which 1 am
16 affiiated, under contract as defined in Givil
15 Rule 28(D),
17 16 In witness whereof, 1 have hereunto i
18 7 sﬂe'tI m:.'hhanr‘i3 ?]i_’&d afﬁ:cﬁ_d my sgal of office at E
olumbus, Ohig, on this ay :
19 of , 201G,
20 i :
21 Sara S. Clark, RPRICRR/CCPICBC
20 Natary Public, State of Qhio. I
22 21 My commission expires: March 10, 2013
23 22
23
24 24
Page 155
1 *Attach to the deposition of PHILIP DE GROOT, j
PH.D. :
2 DONER,ETAL. V. ODNR, ET AL. |4
Case No. 2009-1282 :
3 -
STATE OF QHIO ‘%
4 - 88 :
COUNTY OF
5
6 I, PHILIP DE GROOT, PH.D., do hereby !
7 certify that | have read the foregoing :
8 transcript of my deposition given on April 29,
g  2010; that together with the correction page
10  attached hereto noting changes in form or ;
11 substance, if any, it is true and correct. 11
12
13 { do hereby certify that the foregoing :
14  transcript of PHILIP DE GROOT, PH.D. was {
15  submitted for reading and signing; that after if :
16 was stated to the undersigned notary public that :
17 the deponent read and examined the deposition, :
18  the deponent signed the same in my presence on i
19 this day of , 2010, :
20 :
21 :
NOTARY PUBLIC §
22 My commission expires:
23 1
24 . _
40 (Pages 154 to 1566)
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%, | Columbus, OH 43215-5542 WITNESS
& | 800,229.0675 - 614.,460.5000 ERRATA SHEET
5 | fax - 614.460.5566
pri@dprichio.com « www.prichio.com

Case Caption: State of Ohio Ex Rel, Wayne T. Doner v Sean D. Logan, Dir ODNR

Deposition of:  Philip De Groot
Date Taken:  4/29/2010
File Number: 1961 :

REASONS FOR CHANGES

INSTRUCTIONS
If there are any cotrections, indlcate them on this form _ 1} To clarify the record.

giving the change, page number, line number and reason

for the change. Please sither use a blank piece of paper

if you need mare room, or call us for additional sheets.

Page# [ Line# | Change
**See Below™

2} To conform to the facts.
3} To correct ranscription arrors.

| Reason#

1, Philip De Groot, hava read the foregoing transcript of my deposition given on 4/29/2010; fogether with the corrections on this pago
noting changes in form ar substance, if any, it ls true and correct.

Date: Signature:

Professional Reporters, Inc. does hereby certify that: Philip De Groct did not voad or sign his/her depostion taken 4/28/2010; that the
deponent was notified by letter and informed of the Rule 30, providing the number of days within which to read and sign the deposition.
The witness has not notified our office of the fact of the waiver or of the illness or absance of the witness or the fact of the refusal to
slgn together with the reason; and the deposition may then be used as fully as though signed.

‘Date: 05/24/2010 Signature: Mu/ﬁfa iR ”Wad



AFFIDAVIT OF THOMAS H. FUSONIE

STATE OF OHIO )
) ss:
COUNTY OF FRANKLIN )

My name is Thomas H. Fusonie, I am over the age of 21, and I am competent to make
this affidavit. The facts stated herein are within my personal knowledge and are true and correct.
I state as follows:

1. 1 am an associate attorney with the law firm of Vorys, Sater, Seymour and Pease
LLP, counsel for the Relators in this action.

2. Attached as Exhibit 3-A is a true and accurate copy of correspondence dated May
2, 2010, from Thomas I1. Fusonie, counsel for Relators, to William J. Cole and Mindy Worly,
counsel for Respondents.

3. Atftached as Exhibit 3-B is a true and accurate copy of correspondence dated May
7, 2010, from Jennifer Croskey, counsel for Respondents, to Thomas H. Fusonie, counsel for
Relators.

4. Attached as Exhibit 3-C is a true and accurate copy of an email chain exchanged
between counsel for Respondents and counsel for Relators. Page S of Exhibit 3-C is a true and
accurate copy of correspondence dated May 14, 2010, from William . Cole, counsel for
Respondents, to Thomas H. Fusonie, Bruce L. Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and
Martha C. Brewer, counsel for Relators.

5. Page 4-5 of Exhibit 3-C is a true and accurate copy of correspondence dated May
14, 2010, from Thomas H. Fusonie, counsel for Relators, to William J. Cole, Dale T. Vitale,
Mindy Worly, Jennifer Croskey, Rachel H. Stelzer, and Danicl J. Martin, counsel for

Respondents.

EXHIBIT




6. Page 2-3 of Exhibit 3-C is s true and accurate copy of correspondence dated May
18, 2010, from William J. Cole, counsel for Respondents, to Thomas H. Fusonie, Bruce L.
Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and Martha C. Bl'eﬁcr, counsel for Relators.

7. Page 1-2 of Exhibit 3-C is a true and accurate copy of correspondence dated May
18, 2010, from Thomas H. Fusonie, counsel for Relators, to William J. Cole, counsel for
Respondents.

8. Page 1 of Exhibit 3-C is a true and accurate copy of correspondénce dated May
19, 2010, from William J. Coie, counsel for Respondents, to Thomas 1. Fusonie, Bruce L.
Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and Martha C. Brewer, counsel for Relators.

9. Attached as Exhibit 3-D is a true and accurate copy of a document titled Personal
Services Agreement which was provided to me on May 19, 2010, by Respondents purportedly on
the behalf of Iydrosphere Engineering.

10.  Attached as Exhibit 3-E is a true and accurate copy of an email chain exchanged
between Jéy Dorsey, counsel for Respondents, Hydrosphere Engineering, and Stantec Consulting
Corporation, and includes an attached memorandum from Philip De Groot and Mike Menoes to
Jay Dorsey regarding “Comments about the hydrologic model developed for GLSM.” ‘This
email chain and attached memorandum were provided to me on May 19, 2010, by Respondents,
purportedly on the behalf of Hydrosphere Engineering.

11.  Attached as Exhibit 3-F is a true and accurate copy of Respondents’ Supplemental
Privilege Log, dated April 27, 2010, produced by Respondents to Relators in this action on May

18, 2010.



12.  Attached as Exhibit 3-G is a true and accurate copy of an Invoice from
Hydrosphere Engineering which was provided to me on May 19, 2010, by Respondents

purportedly on the behalf of Hydrosphere Engineering.

FURTHER AFFIANT SAYETH NAV.

Thomas H. Fusonie |
Sworn to before me and subscribed in my presence this 26 _#“ day of May, 2010,

RRISTIKRESS WiLHEL Sy Q?)r/‘wﬂ'l %y@@ Z(/WV?

Hetasy Public, State of OFj:
My Commtssion Has No 1;331;@ Notafy Public
Sectlon 147.03 0.R.C.




Wilhelmy, Kristi K.

From:
Sent:
To:

Ce:
Subject:

Bill and Mindy,

Fusonie, Thomas H.

Sunday, May 02, 2010 3:34 PM

Mindy Worly, William .J. Cole

Wilhelmy, Kristi K.; Brewer, Martha C.; Miller, Joseph R.; Ingram, Bruce L.
Doner, et al v. Logan, et al.

To confirm my requests for documents from Dr. De Groot during his deposition, he needs to produce the following:

1) copy of his contract;

2) copy of the Stantec preliminary report as he testified that he received;
3} his emails exchanged related to his expert testimony and review of Stantec work;

4) copy of his invoice;

5) copy of the affidavits/”complaints” of relators he received either from ODNR or Stantec;
6) the FEMA . pdf files the State provided him;
7) the Stantec HEC-HMS & RAS CD he testified receiving

All of these documents were responsive to the subpoena served on Dr. De Groot on April 24, 2010 to which he did not
object. Therefore, we demand production of the above documents by May 7, 2010.

Thank you.

Tom Fusonie




Fusonie, Thomas H.

From: Jennifer Croskey [Jennifer.Croskey@ohioattorneygeneral gov}

Sent: Friday, May 07, 2010 4:19 PM

To: Fusonie, Thomas H,

Cc: William J. Cole; Mindy Worly; Dale T. Vitale; Daniel J. Martin, Rachel H. Stelzer
Subject: FW: Doner, et al v. Logan, et al,

Tom,

Tn response to your correspondence below, we are still working on this response.

Jennifer S. M. Croskey

Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray

Phone 614.466.2980

Fax 866.803.9971

Email Jennifer.Croskey@OhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor

Columbus, Ohio 43215

OhigAttorneyGeneral.gov

SpeakQutOhio.qov

EXHIBIT

From: William 1. Cole

Sent: Friday, May 07, 2010 12:18 PM
To: Jennifer Croskey .

Subject: FW: Doner, et al v. Logan, et al.

From: Fusonie, Thomas H. [thfusonie@vorys.com]

Sent: Sunday, May 02, 2010 3:33 PM

To: Mindy Worly; William 1. Cole

Cc: Wilhelmy, Kristi K.; Brewer, Martha C.; Miller, Joseph R.; Ingram, Bruce L.
Subject: Doner, et al v. Logan, et al.

Bill and Mindy,
To confirm my requests for documents from Dr. De Groot during his deposition, he needs to produce the following:

1) copy of his contract;

2) copy of the Stantec preliminary report as he testified that he received;

3) his emails exchanged related to his expert testimony and review of Stantec work;

4] copy of his invoice;

5} copy of the affidavits/”complaints” of relators he received either from ODNR or Stantec;
6) the FEMA.pdf files the State provided him;

7) the Stantec HEC-HMS & RAS CD he testified receiving

All of these documents were responsive to the subpoena served on Dr. De Groot on April 24, 2010 to which he did not
object. Therefore, we demand production of the above documents by May 7, 2010.
¢



Thartk you.

Tom Fusonie
From the law offices of Vorys, Eater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In corder Lo ensure compliance

with requirements impcsed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
{including any attachments) iz not intended or writtenm to be usged, and it
cannot be used, by any taxpayer for the purpose of (i) aveiding penalties
that may be imposed under the U.3. Internal Revenue Code or

(ii) promoting, marketing, or recommending to ancther person, any

transaction or other matter addressed hevein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.



Wilhelmy, Kristi K.

From: William J. Cole [william.cole@ohioattorneygeneral.gov]

Sent: Wednesday, May 18, 2010 4:.04 PM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha
C.

Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly

Subject: RE: Doner, et al. v. Logan, et al.

Attachments: DeGroot Contract.pdf: DeGroot Invoice.pdf, DeGroot Comments. pdf

Tom:

Items 1 and 4 werce inadvertently omitted from yesterday's production. See attached. However, the "scope of
work" part of the De Groot contract is purtially redacted on the basis of attozney work product. Also attached is
item 3, which is also partially redacted on the basis of attorney wotk product. We do not agtree that you are entitled
to documents, emails, and other items that Stantec or Dr. e Groot had but did not consider or rely upon in
forming their expert opinion. Therefore, we decline to provide you with items 2 and 5, since Dr. De Groot did not
rely on either in forming his expert opinion in this case. We also disagree that you are entitled to email that is
attorney-client privileged and/or protected attorney wotk product. The fact that Mr. Henson and Dr. De Groot are
not clients of the Attorney General is immaterial, as both are consulting experts for the AG's Office and ODNR.
And we do not agree that cither Mr. Henson or Dr. De Groot testified to any instructions regarding the waork to be
performed, beyond their general understanding. Accordingly, we must decline your demand to provide you with
every document identified in the privilege log.

Wiiliam J. Cole

Senior Assistant Artorney General
Ohio Attorney General Richard Cordray's Office EXHIBIT
Tixceutive Agencies Section ;
30 Fast Broad Street, 26th Floos
Columbus, Ohio 43215

614.466.2980) (phone), 866.354.4080 (fax)
william.cole(@ohioattorneygeneral gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, May 18, 2010 5:25 PM

To: William 1. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly '
Subject: RE: Doner, et al. v. Logan, et al.

Bill,

1 received the Stantec and Dr. De Groot files. I've yet to have a chance to review the Stantec documents. As for Dr. De
Groot, | did not see the following requested documents;

1) copy of his contract;

2) copy of the Stantec preliminary report as he testified that he received;

3} his emails exchanged related to his expert testimony and review of Stantec work;
4) copy of his invoice;

5} the Stantec HEC-HMS & RAS CD he testified receiving



As such, Dr. De Groot has failed to comply with the subpoena. In a last effort to avoid involving the Court, we will give
~ Stantec one more day, until the end of business tomorrow to produce the unredacted Supplemental Agreement.

ODNR/Stantec’s decision to withhold an unredacted version of the Stantec Supplemental Agreement despite no
objection by Stantec to the subpoena lacks merit. Ms. Worly did not object to the question about the scope of the
project that led to Mr. Henson's affidavit. ODNR misreads Mr. Henson's deposition. Mr. Henson was asked not only
about his understanding of the scope of the potential project, but “ultimately, what was the scope of the project” that
ied to his affidavit. ODNR did not object to that line of questioning. Mr. Henson then answered that the scope of the
project was described in his report. If the scope of the project is all within his report as Mr. Henson testified, ODNR and
Stantec have no basis to withhold the portion of the Supplemental Agreement that describes the scope of the work.

As such, Stantec has not complied with the subpoena.

In a last effort to avoid involving the Court, we will give Stantec one more day, until the end of business tomorrow to
produce the unredacted Supplemental Agreement.

Finally, Stantec and De Groot cannot withhold communications they had with ODNR on the basis of attorney work
product or attorney/client. First, Stantec and Dr. De Groot are not clients of the Ohio Attorney General. Second,
Relators are entitled to discovery of all documents that Stantec and Dr. De Groot considered in forming their opinions.
we'll give Stantec and Dr. De Groot until the end of business tomorrow to produce every document identified in the
privilege log provided to us today.

Tom Fusonie

From: William J. Cole [mailto:william.cole@ohicattorneygeneral.gov]

Sent: Tuesday, May 18, 2010 3:44 PM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel 3. Martin; Mindy Worly

Subject: RE: Doner, et al. v. Logan, et al.

Tom:

Our joint-submission coordinator will be Beth Eckersley, a paralegal in our Office. Ms. Weiss may contact her at
614-728-0467, or by email at beth.eckersley(@ohioattorneygencralgov. In addition to the Relator depositions, are
you agreeable to a joint submission of the supplemental affidavits of Relators who were not deposed? If so, these
would also be conditioned upon Respondents' right to object to any of them in whole or in part. Considering the
volume of jointly submiited material (affidavits, depositions, and exhibits), [ stll believe a joint request to reduce the
number of copies of joint submissions (perhaps to 5) to the court is appropriate. If you agree, we should file such

a request soomn.

Stantec and Dr. De Groot have supplied us with their files responsive to your subpoenas. Copies will be delvered
to your office today. Much of Stantec's production is on two DVDs, most of which should be directly accessible by
office computer, However, you will need the approptiate HEC softwate to open the modeling files contained
within the Hartman Reports folder, and you will need GIS software to open some of the files in the OneRain Gage
Adjusted Radar folder.

We are withholding some emails that are attorney-client privileged and /ot attorney work-product. A
privilege/wotk-product log will be included. The email produced by Dr. De Groot was sent to me, which 1

then forwarded to Mary Ann Hunter (a legal secretary in our office) to copy. We did not withhold documents, such
as a copy of the mandamus complaint and Relator athdavits, that are already in your possession. However, we
stand by our redaction of the supplemental agreement that describes the scope of Stantec’s work, on the basis of
attorney wotk product. We do not believe Mr. Henson testified to any specifics of the scope of work in his
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depositon. In fact, Mr. Henson testified only to his general understanding after attorney Mindy Worly objected on

the basis of work product (see page 19 of Henson's deposition).

William J. Cole

Senior Assistant Attorney (seneral

Ohio Attorney General Richard Cordray's Office
[ixecutive Agencies Section

30 Fast Broad Strect, 26th Floor

Cohimbus, Ohio 43215

614.466.2980 (phone), 866.354.4086 (fax)
willizm.cole(@ohioattomeygeneral.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Monday, May 17, 2010 7:25 PM

To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Bili,
We agree to submit jointly all depositions taken in this action and their exhibits.

Tom .

From: William J. Cole [mailto:william.cole@ohioattorneygeneral .gov]
Sent: Monday, May 17, 2010 7:19 PM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.

Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel 1. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Tom:

We will get you a name shortly, probably tomorrow. Are you agreeing to a joint submission of all depositions + exhibits?

Bill

From: Fusonie, Thomas H. [thfusonie@vorys.com]
Sent: Monday, May 17, 2010 6:03 PM

To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C,
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Bilt,

Who will he coordinating the preparation of the joint submission from ODNR’s end?  I'd like to have our paralegal on
the case, Courtney Weiss start working out the logistics of gathering and preparing the joint submission.

We do intend to submit additional affidavits. We can’t answer when yet, as we're still waiting on Dr. De Groot's

compliance with the subpoena served on him.

Tom Fusonie



From: William J. Cole [mailto:william.cole@ohiocattorneygeneral.gov]

Sent: Monday, May 17, 2010 11:58 AM

" To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Withelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel 3. Martin; Mindy Worly

Subject: RE: Doner, et al. v. Logan, et al.

Tom:

We ptropose jointly submitting all (not just Relator) depositions with exhibits thereto, provided that Respondents
(and presumably, Relators) rescrve the right to object to any testimony and/or exhibit(s) therein. We also support a
joint motion to reduce the number of submissions of any joint matertal. '

Do you intend to submit any more affidavits? If so, when might we expect to receive a copy(s)?

Bill .

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Friday, May 14, 2010 3:11 PM

To: William 1. Cole; Dale T Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin
Cc: Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.

Subject: RE: Doner, et al. v. Logan, et al.

Bill,

Thank you for the email. As to the Relator Depaositions, it is all or nothing. Either GDNR agrees to submit all of them
jointly or none of them. We need to know Monday, May 17, 2010, which depositions the State is interested in
subsmitting jointly. Given the number of depositions that need copying and that the deadline for submitting evidence is
the day after Memorial Day, if we don’t hear from ODNR by the end of the day Monday, May 17, 2010, we're fust going
to have to o ahead and copy and submit depositions separately.

We've afready planned for having to submit an original and 12 copies so we cannot agree to a joint motion 1o reduce
the number of copies of evidence. We might be able to agree to a joint motion to submit a reduced number of any
joint submission of depositions,

On an agreed statement of facts, we'll get back to you.

On the issues related to the experts, how is it that the State of Ohio believes it can withhold copies of documents from
Dr. De Groot's files on the basis that we already have copies of the complaint and Relator affidavits.  Dr. De Groot was
served a valid subpoena for his files, which would include the complaint and Relator affidavits in his files. He did not
ohject to production of thase documents.  We're not aware of authority that a party can withhold a portion of an
expert's files because the other party already has a copy of some of the documents in the file.  In fact, ODNR has taken
the exact opposite approach in ODNR v. Baucher.

Likewise, Dr. De Groot did not object to producing documents in his file he did not rely on. Again, we're not aware of a
party refusing to turn over portions of an expert’s files because the expert did not rely on that portion in preparing his
affidavit or report. The absence of reliance on portions of an expert’s files is certainly information likely to lead to the
discovery of admissible evidence. Again, ODNR took the opposite approach in ODNR v. Baucher, ODNR v, Linn, ODNR v.
Minch, ODNR v. Post and ODNR v. Zumberge.

Please advise Dr. De Groot that if we do not receive a complete production of the requested documents by the end of
the day Tuesday, May 18, 2010, we'll have to seek the Court’s assistance.



On Stantec, ODNR takes the position that despite having Stantec prepare a report and affidavit pursuant to the
supplemental agreement, it can redact the portion of the supplemental agreement that describes the scope of Stantec’s
" work.” {f you have authority to support ODNR's position, we'd appreciate it. Again, itis contrary to ODNR's stance in
ODNR v. Baucher and in ODNR v. Linn, ODNR v. Minch, ODNR v. Post, and ODNR v. Zumberge. All cases in which ODNR
produced its contracts with its expert in unredacted form.  Finally, ODNR's position is contrary to its decision to not
object when Relators asked Mr. Henson in deposition to describe the scope of Stantec’s work for ODNR in this action.
Unless we receive authority from ODNR to support its stance by the end of the day on May 18, 2010, we wilt be forced
to seek the Court’s assistance.  Please advise Stantec accordingly.

Tom

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov] -

Sent: Friday, May 14, 2010 10:34 AM

To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilthelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin

Subject: Doner, et al. v. Logan, et al.

Counscl:

Our side is mecting on Monday to discuss which, if any, depositions that we are interested in submitung jointly, and
will get back to you. Whatever we decide, what are your thoughts regarding a joint motion to the court to reduce
the number of required copies of evidence? The rule is origmal + 12 copies, and with what both sides have,

that will be no small effort or cost. We should also think about an agreed statement of facts, While we

obviously disagree significantly on key factual issucs, there may be some facts we can agree upon which can make
things easier on us and the court.

In addition to what Jennifer Croskey provided on Monday, we've received documents/material responsive to your
subpoena to Philip De Groot, and will provide to you what is not protected work—produét by eatly next week.
While both Dr. De Groot and Mr. Flenson are testifying experts, we do not agree that you are entitled to requested
documents/material which they testified they did not rely upon in forming their expert opinions and reports. We
also object to producing documents /material already in your possession, such as copies of the complaint and
Relator affidavies. Finally, we do not agree to your request to remove the redaction from the supplemental
agreement with Stantec, because the redacted portion is protected work-product matesial. Mr. Henson only
testified generally about the scope of Stantec's work at GLSM during his deposition.

William J. Cole

Senior Assistant Attorney General

Ohio Attorney General Richard Cordray's Office
Executive Agencies Section

30 Fast Broad Street, 26th Floor

Columbus, Ohio 43215

614.466.2980 (phone), 866.354.4086 (fax)
william.cole@ohioattorneygeneral.gov

?rom: Fusonie, Thomas H. {mailto:thfusonie@vorys.com}

Sent: Monday, May 10, 2010 4:23 PM

To: Jennifer Croskey; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale
5



Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: RE: Doner, et al. v. Logan, et al.

I was not aware of any prior understanding to submit depositions jointly. | had mentioned previously to Rachel about
splitting the cost of submitting the relator depositions, which then led te my below email. We are fine with submitting
all depositions jointly. Who should our paralegal contact to coordinate the joint submission.

Tom Fusonie

From: Jennifer Croskey [mailto:Jennifer.Croskey@ohicattorneygeneral.gov]

Sent: Monday, May 10, 2010 7:33 AM

To: Fusonie, Thomas H.; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C,; Wilhelmy, Kristi K.

Subject: RE: Doner, et al. v. Logan, et al.

It was our understanding that all depositions would be submitted jointly. Are you now suggesting
that only these depositions be submitted jointly?
Jennifer S. M. Croskey

Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray

Phone 614.466.2980

Fax 866.803.9971

Email Jennifer.Croskey@OhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor

Columbus, Ohio 43215

OhioAttorneyGeneral.gov

SpeakOutOhio.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]

Sent: Monday, May 03, 2010 1:55 PM

To: William J. Cole; Mindy Worly; Rachel H. Stelzer; Jennifer Croskey; Daniel J. Martin; Dale T, Vitale
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.

Subject: Doner, €t al. v. Logan, et al.

Counsel,

Are you planning on submitting the depositions from Relators, Mike Post and Mike Highley? If so, we think it would
make sense as a joint submission. That way each side could split the copying cost and avoid unnecessary duplication.
Could you please let me know this week?

Tom Fusonie
From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with reguirementsg imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
{including any attachments) is not intended or written to be used, and it
capnot be used, by any taxpayer for the purpose of {i) avoiding penalties
that may be imposed under the U.8. Internal Revenue Code or

(ii} promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.



CONFIDENTIALITY NOTICE: This e-mail message 1s intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with regquirements imposed by the U.S. Intermal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments} is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i} avoiding penalties
that may be imposed under the U.S8. Internal Revenue Code or

(i1) promoting, warketing, or recommending to another person, any

transaction or other matter addressed herein.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

TRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S5. Internal Revenue Service, we

inform you that any federal tax advice contained in this comnunication
(including any attachments) is not intended or written teo be used, and it

cannot be used, by any taxpayer for the purpose of (i} avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY HOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/or
privileged material. Any unauthorized review, use, disclosure ov
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through thig medium, please so advise the sender immediately.
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in i tid, & vt notification and fie improper imvoise shall big sent ¢ Consuliant Foy flie
Shite-waithin, fifteen, (15) calondar Gays after reecipl of the foveles;. The npvive Shall eoriain ¥
deseription: of {ite: Jetéet ov.dmproptiety and.any addifional biformation. sevessary 1o orrect te
defoct or impropriety. I sush-notitication has been sent, the renuired paymant date shall be sixty
(66) days after rece{pt of a plopei invoice or setvice acceptanibe, whizhever is lafes.

W

Jterestand Overdud Paynents

Seetion 12630 of the Qhie Reviged Code 15 applicable to, this Agreenent: ang required
phyiment of Bitersst on overdué payments forall proper lnvoices for which e required payment
dates peets o or afvee fufy 1, 19850 Thedhperost dhiwpe shall be-at vars per catehdu et tat
prutily onestwalfihof the rateper frhuin prescribed By Seetion 5763.47 ofthe Risvised Code.

Riphis i Data, Palents and Copyilghiy

i Brate shall linie intestiiesed authority to réproduee, distributeaud uss any subthitted
- repbit, data or el it whole or fn part, Mo repoit, dovument or biher rmateiial prodided i
wile of-in part with fhe fonds provided to-the Consaltant by the State shall be subject t
copysighit by the Consuliant ip the United States orany other country.

o personnel of the Consultant who exetcised any functions or responsibilities i
afibietion withilie vesiew ordppitoval of fie undertaking or carrying ont of any stieh watk
shall, el o th pofmpletion ol satd work, vahiuatily aceiice any personal inferest, direct gr
oo, witieh i fncompable or i eoniict sith the discliarge or Redfillient of their funcrions
ot pésponsibilifies with respectio Hre canrydig out-of sald worke, Aty sueh person wito, priai to
e exeoution of this Agresment, acquites any sueh incompatibie or conflicting personal intetest,
or aftsr the efftarive datesod this Agreemént voluntasily of involuntazily dequires any such
sneompatible-or conflieting pesosal interest, shall immedigtely diselosebis or her interest to the
Bgparsnentin wiiting, Theveafter, he-orsheshall notpericipate in any action offedting the
spork undet s Agreemient wiless the Depirimentshall-determing that, fin Helitof the personal

inteisst disclosed, bis of herpatiiciution it any suehaction-weuld not be contrary 1o the publie




Tistergst,
Pruyation

Thils Agreement shall tebfinthate on Juite 30, 2010 unless the Agreement &5 extended by
mtial dzpdement aad . WA A finimnaial-obligatiots HFthe State vhder fhis Agrecmsnt 576
subjeet to the apprepriation of Sutiiciens funds by the Guvreral Agsemibly and/or approval of i
Controlting Beard,  [F'at any fisie sufficlent fynds are not:apps oprmted to eontine funding the
payrents die wnfler Hijs: Agresment, this Agreement will terminate on the dute the available
appropriation expites without any forthet-obligation by the State.

A,

A, The &late may ferminate or susperd this Agreemem iF1t appears to the State that the
Gonsultant has failed (o perfoiin. satisfactorily any requiternent of this Hgreement or H
Consiiltant 3¢ iy vistation 613 b{aeuuc provision ofilis Agraement or hpon just-catse.

B, lithe svent.of wawivation of sospengton of this Agreenitnt, tie State shall huve
awnershiyand ossession ofall seports, dogumets and other Ilmtﬁ?ﬂilﬁf gséibled and prepaed
puirkiant to fhis Aweement, Upst sttentler-of isoch. oat fals, fhe Consultant will regeive
conmpensation for gt weik performed pitento the date-ofter mmatwn m’ SUSPENSION-PI A pro raly
basis,

In the performance ofthis gontact, thie: Consultant agrees o follows:

The Consultant shall not disctiniinate agaiist any-employee or applicant. for eniployrrent
beesuse ofFace, calor, seligion, sex, age, disabilily eranilitary status as defined in soction
A142.01 of the Rewsed Code, national eigi, orhpcsstey. TheConsitliant: skl take affirmitive
acfigh o nsus that-dpplicats are. rem}x%oyed and thatemployess are tigated. during
eniplogent, witheut mgmﬁ 15 flieft vave; color, religion, sex, age, disability:ar mi?ltary SHALS as
deflned Tnisection 41 12,01 of the Revised Code, nutional etigin; or dncestyy. Saeh aetion shail
ineludle, but §s.not limited: to, the following: mnpinyment upgrading, dertpfion, ortransfer;
rgceiitietit aﬁe,g:mttmmmdve:f:smg, fayoff or tenmifidtioly; incliding apprentiveship. The
Consultatt ag#@@& 1o posy it corspiipng plaves, svailable to empledies and ap;ﬁzcanfs for
enployiment, nogieey 1o e provided bysfhe Departident settivig forthithie provistens-ofthis
nondigeriminativn clavss.. '

The Gonsultant shelll, in all selicttation of advertisements for employees placed by or 4n
behalf efthe Gotisultant, statethar 4l quatitied applicaits will reeeive consideration ot
effiploymiont swithiour tegand fo racé, cdlor, religion, sex, agg, dis abillty er milita'y starui as
defingd fivsection 4] 12,0} offireRevised Code, national orfgin, or ancestry.

'Fhe Corisultant agites to comply witl all petifient provisiotis of the Americans with
Disbilivies Act and agress to assume fill responsibility for noricamplistied therevlth.

The Consultant shall aftempt lo-parchase servies fromi minority-owned figld'service
agendies and offier companies whenever possitite. The Consultant shall aitemptio progure



JkEssaly matekinls fom minerity-ovasd businessts whenever possible.

The Consultant ageess tit it will fully cooperate with the State Bgqual Binployment
Opporaunity-Cooedinator, with any offfeial or agenoy-of fhe-State or Pederal. Governmennt whishi
seeks o cliininate nnlawtil employment diserimination, and with all ofhier State and Federal
s tonsgnie bopal employment practiess undér this Agreement, and said Consuliant shafl
romplyrpro nptly wiﬂ #ll reguestsand digsetions frorg the State-of Ohio or sy 68 1ts officials
and fgencies: avd biorh biefoteand during perforinanes: -Consuliahit agrees:to domply
with-all pravismns of Beotien. E25.1 11 of ths-Ohin Revised Code,

o the muentiof thy Consubidnts Bafieotplianee with the nendiscrimingtion clauses of This
Agee;mcrfm tiis Agrgementahay be sancelied, enminsted orsugpendead in wholor in peist and
flie Gonsyltant thay be-ineligible for Rurther Stats Contracts, and other sucli sanctions may be
imposed.and remedies institused ag ofherwise provided by baw,

The Comsultat agfiees th comply with all applieable state awd federal laws regarding
drog-frey workpliee, The Consiltant shall vrike a good falth effatt 16 ensure frat all Conseltant
employees-whify working on fie Agreensent-will hot purehase, anster, use orpossess illegal
drugs or-dlewho!l or abuse preseiiption dmgs in any way.

R

I‘h&e Lohsultant costifies- it néither if nor its employess bre public ensplayees of i
nf gder dedapal wnd, state Tas for i, detirement deducfion, and Workers!
el purposes and that the Congalvant tatties Wotkers' Cowmpthtntion vovirage.

Gt

The Congltant kil berwliplly: Lssponsxhle for any and all ciasms, actions, dartages,
HabiBry and expense-in convettion with and avising from work perfarmanos imder this
Agpeaniedt.

The Crsusnd»ta‘ﬁt affitmng that, as applicably te 8, no party listed it Biwision (1) or (J) of
Beetion 351713 of #ieOlijo Revised Gode o spouss of suth patty s nade, as.an ndividial,
withd thié T pmvmws oalemdar years, one ormaoré cohtiibulions xo‘falmg in exoess of §1,000 w
the Bovernar orto TS campalgh comudittees.

The Consultait affinniatively represents and wartands to the Srate that it s figh subject to a
finding for reovvery under R.G.-924, of that it has taken appropriate yeniedial steps required
uniferd . 24 or oferwise qualifies under that seetion. Contractor agrees hatifs
saprawenf;alfma oF wartaly is.deéimed o be false, the Gontraet shiall be void i fifip as between
the Parties ta this Contant, and any-fonds paid- By the State liereunder fuimediately shall be
ie m}ﬁ to the:$tate, erdnastion foltepovery inmediately may be commenged by the State for
recovery of said-finds.

This, Agreehyéit Niay’ B executed i two of fnere ﬁeunterpﬂris, euch of-which-shall be
detiroan te bean origual and saken togethershall be desined to bedue and the safe nsitument.
This Agreementiay be execufed and déivered by Tacsimile or eleswonically th Mictosoli Wovd
or BBE-format,



JEg raqubmd ty: o 3orpiivait to Sgetion 2009.33 of the Ohin Révised, c-adﬁ, the Consultans
he;e%gy represgnds. andwarpmmts that Gegaitant: (1) has.net gmw&eé mgtariyl AsusHnce to an
m,danuatmn Bered on e Terrorist Bxelusion List of e State Dopurt -of the Eidted Staws;
(‘2} vig obtained a,tmmm wupy piahe’ Téuiorist BrclasionLish; and, (3) truthfully haganswerdd
“No™ logvely question en fh‘@ Ohie Bggirtmint of Pulstie Safsty's Torny “Declaration Regaldlm_.,
Wiaterial Assisanceiotiasstssanes fo-a Temarist Organization™ If dils epresentation is deemied.
falie, this Agroemcn‘f.::ﬁ void ab initio and Consultant immediately shiall yepay 1o the State ary
and all funidgpaid undst this Apreement, Informafion-and forms concerpinig the Declarativi nuay
b foand st Ketpiierww Homeletdieouriny obio, QG‘V/dmal'dma geperal infoasp

Tt qeeasdance with Bxeentive Order2007-01S, the Cunsultan‘t By sigmture on s
doemment, eertifies that iy (F) has veviewsd and nndcrstands Biteenifys Grder 2007018, ) has
fepleveet and irderstatids The Ohiv-ethics and conflict of interest faws as Toungd in Olio’ Révu,ud
Codis Chaper 102 and te Oio Révised Code Scotions 2921.42 and 292143, and (3) will take no
aetion bigonsistent with.thase Taws aivd/or the Bxecutive Order. The Cﬂnsuitant nnrderstaids Hhat
fiTure tg gomplywitl Ohio*sethies and conftict of interest laws Srwith Bxeeutive Order 2007
08 s, invitse ‘muﬂ'glg Fortemmtinatign.gf this Agreetivent arid syiay 1osult i thie Tiss of uther,
cotitranty o urasts with the Staleof Ohio. The Ex&cutaw o dcr ‘oavi e Tountl ay
hirpslpGierng, jérhib SoviRDitals07ExeontiveOrder2Da7:01S pdf

N TESHIMDONY WHEREQT, the, sald parties hereto st their hands as-of the day
irielieated berginbelow.

Hydrogpbere Engingerting, STATE OF-OHIO

PG, Box 360530 DEPARTMENT GF NATURAL RESOURLES
Cleveland, Ohie 44136

{440 973- 4054

J (Qﬁ Sifw’:é 1.%«//5 e

Ph,r’i:p Delreet, PhDiy,PE- Sedn D, Logan; Divedtor (vr)
Richard Milleson, Assistant Director

:Datf:«:@ / 0/ 20/ O Date: ?26- ZZ, \Z&/&..

Feeltra) Tt Tdentification Numbei

2(7?5’0308?7
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William J. Cole

From: Dorsey, Jay [Jay.Dorsey@dnr.state.oh.us]

Sent: Tuesday, February 23, 2010 1:28 PM

To: Henson, Tadd; Ringley, Bryon

Ce: William J. Cole: Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel 4. Stelzer; Daniel J.

Martin; Rowan, Charles; Mohr, Dave; Dorsey, Jay

Subject: FW: CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION AND ATTORNEY WORK
PRODUCT Doner update

Attachments: Hydrosphere Comments 23 Feb 2010.pdf
Tadd,
See attached comments on hydrologic model.
All,

Please see second set of comments/suggestions on presentation of findings and focus on more frequent (1,2, 5,
10-year) events.

Jay

-----Orlginal Message---—

From: Michael C, Menoes [mailtormikemences@zoominternet.net]

Sent: Tuesday, February 23, 2010 1:05 PM

To: Dorsey, Jay

Subject: Re: CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION AND ATTORNEY WORK PRODUCT Doner
update

Jay,

Attached is a PDF file with comments from Phil and | regarding the Stantech model and report. Let me know if
you have any questions. Thanks.

Mike

EXHIBIT

5/19/2010



HYDROSPHERE ENGINEERING
P.0O. Box 360530
Cleveland, Ohio 44136-0009
440-073-4054 or 330-721-2722

February 23, 2010

ATTORNEY-CLIENT WORK PRODUCT: CONFIDENTIAL
To: Jay Dorsey
From: Phil De Groot and Mike Menoes

Subject: Comments about the hydrotogic model developed for GLSM

RepacteDd

H2. The peak flows determined by the hydrologic model should be checked against
the peak flows in the FEMA flood studies and the peak flows predicted by the
equations of Koltan (2003). If significant differences exlst, Stantec should provide
documeniation to suppport those differences.

REDACTED

Page 1 of 2



ATTORNEY-CLIENT WORK PRODUCT: GONFIDENTIAL 23 Feb 2010

Subject: Comments about the hydrologic model developed for GLSM (continued)

N,
(Y

:
$
a
v/

Page 2of 2
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HYDROSPHERE ENGINEERING
- PO, Box860530
Cleveland, Ohio 44136-0009
440-973-4054 or 330-721-2722

March 31, 2010

Ohio Department of Natural Resources
Division of Soi) and Water Conservation
2045 Morse Road Building B-8
Columbus, Ohio 43229

Attention:  Jiil Evans, Fiscal Administrator

Subject:  Invoice for consuliing &i

Project; Grand Lake St Marys Dates: February 10, 2010 to March 9, 2010

Contributing Personnel ‘Description of work Hours |

Philip H. De Groot, Meetirigs, document review; réport preparation,
| Principal hydraulic engineer. | report review, project administration; affidavit 34.5
processed. Detailed time sheet attached.

Michael C, Menoes | Meetings, document review, report preparation | 53,0
Senior hydraulic engineer: and review, perform simulations. Detailed time
L sheet attached.
Gregory De. Groot ,
Engineering Intem “ | Meeting _ , {40
Engineering Rates: Pringipal hydraulic enginesr $ 128/hour
Sénior hydraulic enginger: $ 108/hour
Engineering intern: $ 72/hour

Total Fee: ($ 128/hr * 34.50 hr) + ($ 108/hr * 53.0 hr) + ($ 72/hr* 4,0 hr} = $10,428

Invoice is payabte upon recelpt and past due after 30 days. Please send a check for
$10,428 made payable to Hydrosphere Engineering at the above address.

Singerely,

Philip H. De Groot EXHIBIT




Datg

10-Feb
11-Feb
19-Fib
20-Feb
21-Feb
22-Feb
24-Fab
01-Mar
09-Mar

Date

16-Fab
17-Feb
18-Feh
20-Feb
24-Feb
22-Feb
23-Feb
24-Feb
25-Feb
ot-Mar
03-Mar
OB-Mar

11-Feb

Time sheet for Philip H. De Groot

Task

Phone conversation with Jay Dorsey

Meet with Jay Dorssy arid Bill Cole

Review docurnénts ebtaiiigd from Jay Dorsey
Report preparation, meet with Mike. Menogs
Report preparation

Mest with Stantec, Jay Dorsgy, Bill Colg, stc...
Report revisions

Review and process affidavit

Review guestlons developed for atiorneys

Hours

0.5
4.0
5.0
8.0
6.0
6.0
2.0
1.0
2.0

Total hours 345

Time sheet for Michael C. Menoes

Task

Downioad documents from ODNR website:
Review dosuments

Review documents, report preparation

Review documents; report preparation

Meet with Phil De Grost, report piéparation
Roview additional materials

Meet with Stantec, Jay Dorsey, Bill Cole, efc...
Edit reports, develop questions for attormneys
Edit reports, perform peak flow simulations ‘
Review new iniatevial, perform peak flow simulations
Review Jay's commerits, edit reports

Review affidavit and prepare report

Prepare questions for atiorneys

Total hours

Time sheet for Gregory De Groot

Hours

3‘-&@
4.0
70
7.0
5.5
3.0
8.0
4.0
4.0
3.0
1.5
2.0
3.0

58.0

Meet with Jay Dorsey-and Bill Gole 4 hours



Case 2:04-cv-00918-NMK  Document 53 Filed 05/19/2006  Page 1 of 9

[N THE UNITED STATES DISTRICT COURY
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANTOINE D. WILSON,
CASE NO. 2:04-¢cv-00918
Plaintiff,
MAGISTRATE JUDGE KING
V.

REGINALD WILKINSON, et al.,

Defendants.

OPINION AND ORDER

Plaintiff, an inmate at the Ross Correctional Institution, brings this action pursuant to 42
U.S.C. §1983 alleging that his rights were violated when defendants compelied him to provide a
DNA sample by swabbing the inside of his mouth for collection of buccal cells pursuant to the Ohio
DNA Act, O.R.C. §2901.07. This matter is now before the Court on defendants’ motion for an order
compelling disclosure by and answering of questions by plaintiff’s expert, Defendants’ Motion 1o
Compel, Doc. No. 46, and plaintiff's motion for a protective order limiting the deposition of
plaintiff”s expert, Plaintiff’s Motion for a Protective Order, Doc. No. 48. For the reasons that
follow, Defendanis’ Motion to Compel, Doc. No. 406, is GRANTED and Plaintiff s Motion for a
Protective Order, Doc. No. 48, is DENIED,

Atthe March 23, 2006, deposition of Dan E. Krane, Ph.D., identified by plaiti (fasanexperl
witness who may testify at trial, see Plainiiff’s Disclosure of Expert Testimony, Doc. No. 28, counsel
for plaintiff objected to inquiry into Dr. Krane’s communications with plaintiff’s counsel prior to
June 2005, i.e., the point at which Dr. Krane was retained as a testifying expert on plaintiff’s behalf.

See Deposition of Dan E. Krane, Ph.D., March 23, 2006, at 97-99, Doc. No. 50 (filed under

EXHIBIT
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seal)[hereinafter “Krane Depo.”].! Plaintiff argues that Dr. Krane’s communications with counsel
prior to June 2005 constitute protected attorney work product within the meaning of Federal Rule
of Civil Procedure 26(b)(3)," and that, before conducting the requested discovery, defendants must
establish exceptional circumstances requiring the discovery of such information under Federal Rule
of Civil Procedure 26(b}4)B).? Plaintiff’s Motion for Protective Order, at 4. Plaintiff therefore
secks a protective order prohibiting defendants from questioning Dr. Krane regarding any
communications with Plaintiff prior to June 2005 absent a showing of exceptional circumstances,

and in any event limiting Dr. Krane’s deposition to prohibit inquiry into matters related to counsel’s

"The parties conferred with the Court by telephone, and were directed to brief the issue. Order (March 23,
2006}, Doc. No. 43.

2 Federal Rule of Civil Procedure 26(b)(3) provides:

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with
these rules, the scope of discovery is as follows:

{3} Trial Preparation: Materials. Subject to the provisions of subdivision (1)(4) of this rule, a party
may obtain discovery of documents and tangible things otherwise discoverable nnder subdivision
{b)(1) of this rule and prepared in anticipation of litigation or for triat by or for another party or by
or for that other party’s representative (including the other party's atlorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial
neced of the materials in the preparation of the party's case and that the party is unable without
undue hardship to obtain the substantial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been made, the cowrt shall protect
against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the Htigation.

' Federal Rule of Civil Procedure 26{b)(4) provides in relevant part:
"T'rial Preparation: Experts.

{A) A party may depose any person who has been identitied as an expert whosc opinions may be
presented at trial, If a report from the expert is required under subdivision (2)(2)(B), the deposition
shall not be conducted until after the report is provided.

{B) A parly may, through interrogatories or by deposition, discover facts known or opinions held by
an expert who has been retained or specially employed by another party in anticipation of litigation
or preparation for trial and who is not expected to be called as a witness at trial, only as provided in
Rule 35(h) or upon a showing of exceptional circumstances under which it is impracticable for the
parly seeking discovery fo obtain facts or opinions on the same subject by other means,

2
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litigation strategy or mental impressions as protected work product under Federal Rule of Civil
Procedure 26(b)(3). Plaintiff’s Motion for a Protective Order, Doc. No. 48. In support of his
motion, plaintiff’s counsel, Thomas H. Fusonie, has submitted an affidavit stating in relevant part:

On May 7, 2005, Dr. Krane's consultation included discussion of
other attorneys who understood DNA profiling, and who were
involved in similar litigation; litigation strategy; possible expert
wilnesses; and the protocol and practices of Defendant Jone Monce,
Superintendent of the Bureau of Criminal Investigation (“BCT”) in
preparation for Plaintiff’s Motion to Compel Discovery to allow
inspection of BCI’s London, Ohio, facilities.

On or about June 6, 2005, Plaintiffs counsel concluded it was

necessary to obtain an experl witness report from Dr. Krane

regarding the impact of including the DNA profile of African

Americans into Ohio’s DNA database.
Affidavit of Thomas H. FFusonie, attached as exhibit to Plaintiff’s Motion for Protective Order, Doc.
No. 48.

This Court concludes that Dr. Krane’s testimony must be available to defendants without the

restrictions proposed by plaintiff.

Generally, non-testifying experts are protected from discovery so as

to allow a party to feel frec to hire and consult with such cxperts

without risking exposing certain information to the oppesing party.
See Fed R.Civ.P. 26(b)(4)}(B).

Zolensky v. Ametek, Inc., 142 F.3d 438, unpublished, 1998 WL 124047 (6" Cir. March 12, 1998).

However, “[a] party may depose any person who had been identified as an expert witness whose

opinions may be presented at trial.” Federal Rule of Civil Procedure 26(b)}(4)(A). Morcover, a

testifying expert is required to disclose all information considered by him in forming his optnion:
A testifying expert is required to file a report that must contain “a

complete statement of all opinions to be expressed and the basis and
reasons therefor; the data or other information considered by the
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witness in forming the opinions; [and] any exhibits to be used as a
summary of or support for the opinions - Fed R.Civ.P. 26(a}(2)(B)
(emphasis supplied). Under Rule 26(a)(2)(B), the requirement of
disclosure applies not only to information actually relicd upon by a
testifying expert, but also to information that was not relied upon, but
considered by the expert. See Constr. Indus. Servs. Corp. v. Hanover
Ins. Co., 206 FR.D. 43, 50 (E.DN.Y.2001)... The advisory
committee notes to the rule explain the lack of areliance requirement:

The [expert] report is to disclose the data and other information
considered by the expert and any exhibits or charts that summarize or
support the expert's opinions. Given this obligation of disclosure,
litigants should no longer be able to argue that material furnished to
their experts to be used in forming their opinions- whether or not
wltimately relied upon by the expert-are privileged or otherwise
protected from disclosure when such persons are testifying or being
deposed.

Fed.R.Civ.P. 26(a)2) advisory committee's note (emphasis
supplied)....

Schwab v. Philip Morris USA, Inc., 2006 WL 721368 (I.D.N.Y. March 20, 2006)[emphasis in the
original], Some courts have concluded that it may be possible to discovery of even a testifying

expert where that expert’s role as a consultant clearly differs from his role as a witness:

A single expert can be both a testifying expert, subject to the
disclosure requirements of Rule 26(a)(2)(B) regarding some issues,
and a consulting expert, not subject to discovery regarding other
issues. See B.C.F. Oil Ref., Inc. v. Consol. Edison Co., IT1 F.R.ID.57,
61 (S.D.N.Y.1997) (“It is conceivable that an expert could be
retained to testify and in addition to advise counsel outside of the
subject of his testimony. Under such a circumstance it might be
possible to claim a work product privilege if this delineation were
clearly made.” (quoting Beverage Market v. Ogilvy & Mather, 563
F.Supp. 1013, 1014 (S.D.N.Y.1983)).

1d. However, that is not the case here. Dr. Krane testified at his deposition to his history of service

to this litigation. According to Dr. Krane, he was contacted in the summer 0f 2004 and asked if'he
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would serve as a consultant on plaintiff’s claim. Deposition of Dun E. Krane, Ph.D., March 23,
2006, al 86, Doc. No. 50 (filed under seal). After about a year, he was asked if he would be willing
to serve as an expert witness, and was advised that he would be required to prepare a report. Id., at
87. Two to three months later, he produced the August 2005 expert report thﬁt has now been
produced to defendants.  Id. See also Fxhibit A, attached to Plaintiff’s Disclosure of Expert
Testimony, Doc. No. 28. As a consultant, Dr. Krane discussed general issues about database
searches and testimony and reports preﬁously provided by him. He also discussed research
conducted by him that was subsequently published in the Journal of Forensic Sciences and the
Journal of Juvimetrics. Krane Depo., at 89-93. Dr. Krane advised plainliff’s counsel of other
attorneys who might be helpful to plaintiff®s case “because I was either impressed with those
attorneys’ knowledge and understanding of DNA profiling or knew they were also involved in
litigation inveolving databases....” /d., at 90.
In light of Dr. Krane’s testimony, it is impossible to clearly delineate his service as a

consultant from his service as an expert witness.

Though it is theoretically possible to distinguish between an expert

testifying and consulting, in practice, “the delineation between those

roles - become[s] blurred” when an expert “review(s] documents in

his role as an expert that he previously had reviewed in his role as
consultant [.]” B.C.F. Oif, 171 F.R D, at6l.

Schwab v. Philip Morris USA, Inc., supra. Additionally, “any ambiguity as to the role played by
the expert when reviewing or generating documents should be resolved in favor of the party seeking
discovery.” B.C.F. Oil Refining, Inc. v. Consolidated Edison Co. Of New York, Inc., supra, 171
F.R.i). at 62. Contrary to plaintiff”s characterization of Dr. Krane’s roles, this expert appears o

have consulted with plaintiff’s counsel on the very same issues for which he has now been retained
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as an expert wilness. See Plaintiff’s Disclosure of Expert Testimony, Doc. No. 28. Under these
circumstances, defendants are entitled to depose Dr. Krane regarding the period prior to June 2005
when he was retained as a testifying expert,

Moreover, Dr. Krane’s testimony will not be limited to exclude counsel’s mental impressions
and trial strategy, if those impressions and that strategy were considered by Dr. Krane in forming
his expert opinions. Although authority on this issue is not unsettled, most courts faced with the
issu¢ have opted in favor of greater discovery of experts. For example, in 7V-3 v. Royal Ins. Co. Of
America, 193 F.RD. 490, 491-92 (S.D. Miss. 2000), the court concluded that “any material
generated by the testifying experl in connection with the subject litigation”and that all

“communications by the expert to the attorneys”™ was discoverable:

At issue is whether Rule 26(a)(2) requires that a party produce
communications of any kind by and between its attorneys and its
testifying experts, regardless of whether a claim of attorney work
product would ordinarily protect the communications from
disclosure. Rule 26(a)(2)(B) of the Federal Rules of Civil Procedure
was amended in 1993 to require that reports be prepared for each
testifying expert containing, among other things, "the data or other
information considered by the witness in forming the opinions.”
(Emphasis added.) The Advisory Committee Notes to the 1993
Amendment, cxplain this requirement as follows:

The [expert] report is to disclose the data and other information
considered by the expert and any other exhibits or charts that
summarize or support the expert's opinions. Given this obligation of
disclosure, litigants should no longer be able to argue that
materials furnished to their experts to be used in forming their
opinions--whether or not ultimately relied upon by the expert--
are privileged or otherwise protected from disclosure when such
persons are testifying or being deposed.

Advisory Committee Notes Fed R.Civ.P. 26(A)(2), P. 149 (emphasis
added).
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Fok

The undersigned recognizes that the authorities differ as to this
issue....

..[see] Magee v. Paul Revere Life Insurance Co., 172 F.R.D. 627
(E.D.N.Y.1997); Haworth, Inc. v. Hepman Miller, Inc., 162 F.R.D.
289 (W.D.Mich.1995); All West Pet Supply Co. v. Hill's Pet Products
Division, 152 F.R.D. 634 (D.Kan,1993). The Defendants cite these
cases, as well as Nexxus Prods. Co. v. CVS New York, Inc., 188
FR.D. 7, 9 (D.Mass.1999), and cases which predatc the 1993
amendments....

We.. . instead adopt the opposite approach... that is that Rule 26,
requiring disclosure of material "considered," allows discovery of all
communications between counsel and a retained testifying expert,
even if those communications contain the attorneys’' mental
impressions or trial strategy or is otherwise protected by the
work product privilege. Authorities supporting this position...
include Karn v. Rand, 168 FR.D. 633, 635 (N.D.Ind.1996) (the
expett disclosure requirements of 26(a)(2) ™ trump’ any assertion of
work product or privilege"); B.C.F. Oil Refining v. Consol. Edison
Co. of N.Y., 171 FR.D. 57 (SD.N.Y.1997) (holding that all material
considered by a testifying expert, including communications from
counsel containing attorney work product, must be disclosed);
Lamonds v. General Motors, Corp., 180 T.R.D. 302 (W.D.Va.1998)
(same); Furniture World, Inc. v. DAV, Thrifi Stores, 168 F.R.D. 61
(D.N.M.1996) (same); Culbertson v. Shelter Mut. Ins. Co., No. 97-
1609, 1999 WL 109566 (E.D.La. March 2, 1999) (same}, Johnson v.
Gmeinder, 191 F.R.D. 638 (D.Kan.2000) (same); Barna v. United
States, No. 95 C 6552, 1997 WL 417847 (N.D.ILL July 28, 1997
(same); Musselman v. Phillips, 176 FR.D. 194, 202 (D.Md.1997)
("[Wlhen an attorney furnishes work product--either factual or
containing the attorney's impressions--to [a testifying expert witness],
an opposing party is entitle to discovery of such a communication");
Baxter Diagnostics, Inc. v. AVL Scientific Corp., No. CV91-4178-
RG, 1993 WL 360674 (C.D.Cal., August 6, 1993) (citing the
amendments to Rule 26(a)(2) as requiring "automatic disclosure of
all information considered by the trial experts" in forming their opinions).
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1d See also Western Resowrces, Inc., v. Union Pacific Railroad, unpublished, 181494 (D.Kansas,

January 31, 2002):

[A]ny type of work product or other privileged information lose their
privileged status when disclosed to, and considered by, a testifying
expett. Johnsonv. Gmeinder, 191 F.R.D. 638, 645-47 (D.Kan, 2000)
(holding investigative report and other materials prepared by a non-
testifying expert in connection with investigation of an automobile
accident loses privileged status when disclosed to testifying expert)
(citing Fed R.Civ.P. 26(2)(2)(B) and advisory committee notes
appended thereto; Lamonds v. General Motors Corp, 180 F.R.D. 302,
305 (W.D.Va. 1998) (applying rule to opinion work product);
Musselman v. Phillips, 176 F.RD. 194, 202 (D.Md. 1997) (same);
B.C.F. Qil Refining, Inc. v. Consolidated Edison Co., 171 F.R.D. 57,
66 (S.D.N.Y. 1997) (same); Karn v. Ingersoll-Rand Co., 168 F RD.
633, 639-40 (N.D.Ind.1996) (same); Barna v. United States, No. 95
C 6552, 1997 WL 417847 (N.D.JIL. July 28, 1997) (same); 8 Charles
A. Wright, Arthur R. Miller, & Richard [.. Marcus, Iederal Practice
and Procedure § 2016.2 at 250-52 (1994) (“[ W ]ith respect to experts
who testify at trial, the disclosure requirements of Rule 26(a)(2),
adopted in 1993, were intended to pretermit further discussion and
mandate disclosure despite privilege™); Lee Mickus, Discovery of
Work Product Disclosed 1o a Testifying Expert Under the 1993
Amendments to the Federal Rules of Civil Procedure, 27 Creighton
L.Rev. 773, 808 (1994)).FNI11 :

EN11. See, also, In re Air Crash at Dubrovnik, No. MDL 1180,
3:98:CV-2464 (AVC), 2001 WL 777433, at *3 (D. Conn. June 4,
2001y, QST Energy, Inc. v. Mervyn's and Target Corp., No. C-00-
1699MJJT (EDL), 2001 WL 777489, at *3-5 (N.D.Cal. May 14, 2001)
(in naming former consultant as witness, patty waives attorney client
privilege in regard to all subjects on which expert likely to offer
testimony); Vaughan Furniture Co. v. Featureline Mfg., Inc., 156
FR.D. 123, 128 (M.D.N.C.1994) (waiver of privilege resulting from
designation of attorney as expert witness applies to those documents
expert reviewed at any time and that would berelevant to formulatien
of expert opinion) (emphasis added); Chemical Bankv. Affiliated FM
Ins. Co., No. 87-Civ-0150 (SHS), 1996 WL 445362 (S.D N.Y. Aug.
7, 1996); Douglas v. Univ. Husp, 150 FR.D. 165, 168
(E.D.Mo.1993) (ence non-testifying expert is designated as testifying
expert, non-testifying expert subject to cross-examination); County
of Suffolk v. Long Island Lighting Co., 122 FR.D. 120, 123

8
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(E.D.N.Y.1988) (Parly cannot proffer consultant as disinterested
expert and at same time shield his major role in formulation of case.).

Id

In view of the Advisory Committee Notes to the 1993 Amendments to Federal Rule of Civil
Procedure 26, see supra, this Court agrees with those courts that have concluded that neither the
“exceptional circumstances” of Federal Rule of Civil Procedure 26(b)(4), nor the work product
doctrine of Iederal Rule of Civil Procedure 26(b)(3) apply to a consulting expert who has been
designated as an expert witness, particularly where, as here, his role as a consultant is closely

intertwined with his role and opinions as a testifying expert

For all the foregoing reasons, Defendants’ Motion to Compel, Doc. No. 46, is GRANTED.

Plaintiff’s Motion for a Protective Order, Doc. No. 48, is DENIED.

IT IS SO ORDERED.
s/ Norah McCann King
Norah McCann King
United States Magistrate Judge
May 19, 2006
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