
IN THF, SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,

Relators,

v.

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF
NATURAL RESOURCES, ET AL.,

Respondents.

Case No.: 2009-1292

Master Commissioner Campbell

RELATO.RS' MOTION FOR AN ORDER FOR HYDROSPHERE ENGINEERING TO
SHOW CAUSE WHY IT SHOULD NOT BE HELD IN CONTEMPT

Bruce L. Ingratn (0018008)
(Counsel of Record)
Joseph R.1Vliller (0068463)
Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Mat-dia C. Brewer (0083788)
Vorys, Sater, Seyniour and Pease LLP
52 East Gay Street
P.O. Box 1008
Colutnbns, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
blingram@vorys.com
jnniller@vorys.com
thfusonie@vorys.com
kkwilhelmy@vorys.com
mebrewer a,vorys.com

Altorney.s for Relators

^1 k R1t CJP COfJRT g
UPRFM^ COUFiT nF ©HItJ i

William J. Cole (0067778)
(Counsel of Record)
Mindy Worly (0037395)
Jennifer S.M. Croskey (0072379)
Assistant Attorneys General
30 East Broad Street, 26'h Floor
Columbus, Ohio 43215
Tel: (614) 466-2980
Fax: (866) 354-4086
william.cole@ohioattorneygeneral.gov
mindy.worly@ohioattorneygeneral.gov
j etmifer.croskey@ohioattorneygeneral. gov

Dale T. Vitale (0021754)
Rachel H. Stelzer (0083124)
Daniel J. Martin (0065249)
Assistant Attorneys General
Enviromnental Enforcement Section
2045 Morse Road # D-2
Columbus, Ohio 43229
Tel.: (614) 265-6870; Fax: (614) 268-8871
dale:vitale@ohioattorneygeneral.gov
rachel. stelzer@ohioattorneygeneral.gov
danieLmartin@ohioattorneygeneral.gov

Attorneys,for Respondents



Relators, by and through counsel, respectfully move this Court to order I3ydrosphere

Engineering ("Hydrosphere"), to show cause why it should not be held in contempt for failing to

obey this Court's subpoena, issued pursuant to Rule 45 of the Ohio Rules of Civil Procedure,

ordering a corporate represcntative to attend a deposition and produce documents prior to the

deposition. Relators fuither request that this Court order Ilydrosphere to produce docunients

responsive to the subpoena and listed in the attached privilege log - but wrongfully withheld

under the guise of attorney client privilege and work product - at a time and place chosen by

Relators, and to reimburse Relators the expenses incurred as a result of I-Iydrosphere's failure to

comply with this Court's subpoena. Alternatively, Relators move this Court to order Stantee to

produce the resparrsive documents to this Court for an in camera inspection. Because the June 1,

2010 deadline for the submission of evidence is quickly approaching, Relators also request that

should this Court order Hydrosphere to produce certain documents and those documents prove to

be relevant to the credibility of Respondents' expert, that Relators be granted leave to

supplement Relators' Presentation of Evidence.

The grounds for this motion are more particularly set forth in the Meinorandum in

Support submitted herewith.
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

Respondents are at it again. They did not want Relators to have the opportunity to submit

rebuttal evidence to the flawed reports of Respondents' experts. This Court denied that

obfuscation. Respondents did not want Relators to have the opportunity to submit evidence of

the flooding of their property in March, 2010 by the actions of Respondents. This Court denied

that obfuscation attempt as well. Now in concert with its testifying experts, Respondents are at it

again trying to hide what must be information materially damaging to its position in this action.

'f hus, despite the fast-approaching deadline for the submission of evidence, Relators have no

choice but to seek this Court's assistance in obtaining the compliance of Hydrosphere

Rngineering ("Hydrosphere") with a valid subpoena served upon Hydrosphere by Relators.

Specifically, Hydrosphere and Respondents have failed to produce certain documents and

comniunications responsive to the subpoena, claiming, via Respondents' counsel, the Ohio

Attorney Genei-al's Office, that the items are protected from disclosure under several tlieories

including the attorney client privilege, work product doctrine, and the consulting expert

exception. Hydrosphere and Respondents have wrongfully refiised disclosure of such documents

because: 1) Rule 26(B)(5) provides for the disclosure of all materials given to and reviewed by a

testifying expert, including trial preparation rnaterials, opinion work product, and privileged

materials; and 2) Hydrosphere and Respondents have failed to identify a clear line of

demarcation between Hydrosphere's purported roles as consulting expert verses testifying

expert. Accordingly, this Court should order I-Iydrosphere to produce documents responsive to

the subpoena and listed in the attached privilege log with great haste, and to reimburse Relators

the expenses incwred as a result of Hydrosphere's failure to comply with this Court's subpoena.
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II. STATEMENT OF FACTS

On March 1, 2010, Respondents produced an Affidavit of Philip De Groot, Ph.D., to

which Dr. De Groot attached two reports prepared by his company Hydrosphere. 1 On Apri124,

2010, by express mail service, Relators served a subpoena upon Hydrosphere. See Notice of

Filing Subpoena to I-Iydrosphere Bngineering at 4, attached as Ex. 1. That subpoena commanded

Hydrosphere to present a corporate representative for deposition on Apri129, 2010, at 12:00 p.m.

and produce documents at or before the deposition. Id. at Ex. A.

Hydrosphere did not object to the subpoena, and on April 29, 2010, Hydrosphere

presented corporate representative Philip De Groot, Ph.D for deposition. During Dr. De Groot's

deposition, it quickly became apparent that despite the Relators' clear requests for the production

of certain documents set forth in the suhpoena, Hydrospllere did not produce several categories

of responsive documents. Counsel for Relators reiterated Relators' requests for certain

documents during the deposition. Dep. of Philip De Groot at 13:13-6; 15:5-16:23; 19:13-23;

72:5-23; 75:12-76:7; 137:9-19, attached as Ex. 2.

In follow-up, on May 2, 2010, counsel for Relators sent written eorrespondence to

cormsel for Respondents again seeking production of the seven categories of documents which

Ilydrosphere failed to produce in response to the subpoena: 1) Hydrosphere's contract with the

Ohio Department of Natural Resources ("ODNR"); 2) Stantec Consulting Corporation's

("Stantec") preliminary report which Dr. De Groot testified that Hydrosphere received; 3)

Hydrosphere's emails related to Dr. De Gt-oot's expert testimony and review of Stantec's work;

4) Hydrosphere's invoice; 5) Relators' affidavits/"coniplaints" which IIydrosphere received

either from the ODNR or Stantec; 6) the FEMA.pdf files ODNR provided to IIydrosphere; and

t For purposes of this motion, Hydrosphere and Dr. De Crroot are one and the same.
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7) the Stantec HEC-HMS & RAS CD Dr. Groot testified IIydrosphere received.

Correspondence dated May 2, 2010, attached as Ex. 3-A to Aff. o£ Thomas H. Fusonie.2

Counsel for Relators reminded counsel for Respondents that all o£these documents were

responsive to the subpoena served on Hydrosphere on April 24, 2010, and that Hydrosphere did

not object to that subpoena. Id. Counsel for Relators' demanded production of these responsive

documents by May 7, 2010. Id.

On May 7, 2010, counsel for Respondents informed counsel for Relators that

I-Iydrosphere would be unable to comply with the document request by the May 7th deadline, but

stated that they were "working" on a response. Coirespondence dated May 7, 2010, attached as

Ex. 3-B.

A week later, on May 14, 2010, counsel for Respondents sent correspondence informing

counsel for Relators that responsive documents would be produced "early" the following week,

but asserted that certain documents were protected work product. Correspondence dated May

14, 2010, attaclied as Ex. 3-C at 5. Counsel claimed that although IIydrosphere (through Dr. De

Groot) was a"testifying expert," IIydrosphere would not produce documents upon which Dr. De

Groot did not rely and would not produce docunients already in Relators' possession. Id.

That saine day, counsel for Relators responded, reiterating that Relators served

Hydrosphere with a valid subpocna for Hydrosphere's files, which included the complaint and

Relator affidavits, and that Hydrosphere did not object to the subpoena or the production of such

documents. Correspondence dated May 14, 2010, attached as Ex. 3-C at 4-5. Relators also

stated they were not aware of any authority which would perrnit a party to withhold a portion of

an expert's files because the other party already has a copy of sonle of the docuinents, and that in

2 The Af6davit of Thomas H. Fusonie is attached hereto as Ex. 3.
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fact, ODNR lias taken the exact opposite position in ODNR v. Baucher, Case No. 08-CIV-250,

cun•ently pending in the Mercer County Court of Common Pleas. Id. Likewise, Relators noted

they were not aware of any authority which would permit a party to refuse to turn over portions

of an expert's files because the expert did not rely on that portion in preparing his affidavit or

report, and that ODNR has taken the opposite approach in ODNR v. Baucher (Mercer County

C.C.P Case No. 08-CIV-250), ODNR v. Linn (Mercer County C.C.P Case No. 08-CIV-251),

ODNR v. Minch (Mercer County C.C.P Case No. 08-CIV-252), ODNR v. Post (Mercer County

C.C.P Case No. 08-CIV-253), and ODNR v. Zuniberge (Mercer County C.C.P Case No. 08-

CIV-254), all cases pending before the Mercer County Court of Common Pleas. Id. Indeed, the

absence of reliance on portions of an expert's files is certainly information likely to lead to the

discovery of admissible evidence. Id. Relators demanded production of the documents by May

18, 2010, or Relators would be forced to seek the assistance of this Court. Id.

On May 18, 2010, counsel for Respondents produced a few documents responsive to the

subpoena, but withheld numerous emails on the basis of attorney client privilege and/or attorney

work product. Corzespondence dated May 18, 2010, attached as Ex. 3-C at 2-3. Notably,

Hydrosphere's production did not include: 1) Hydrosphere's contract with ODNR; 2) Stantec's

preliminary report which Dr. De Groot testified that Hydrosphere received; 3) Hydrosphere's

emails related to Dr. De Groot's expert testimony and review of Stantec's work; 4)

Hydrosphere's invoi.ce; and 5) the Stantec HEC-HMS & RAS CD Dr. Groot testitied

Hydrosphere received. Id.

That same day, counsel for Relators responded, pointing out Hydrosphere's failure to

produce the above-listed five categories of reqaested documents and again reiterating that

Respondents' decision to withlrold communications Dr. De Groot had with Respondents on the
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basis of attorney work product or attorney client privilege, despite no objection by Hydrosphere

to the subpoena, lacked merit. Correspondence dated May 18, 2010, attached as Ex. 3-C at 1-2.

In a last-ditch effort to avoid involving the Court, Relators gave Hydrosphere until the end of

business on May 19, 2010, to produce the requested communications. Id.

On May 19, 2010, counsel for Respondents responded by producing two items which

were allegedly inadvertently omitted from production: 1) a redacted copy of Hydrosphere's

contract in which Respondents redacted the entire "Scope of Work" section of the contract; and

2) the invoice for Hydrosphere's services. Correspondence dated May 19, 2010, attached as Ex.

3-C at 1; Personal Services Agreement at 1, attached as Ex. 3-D. Respondents atso produced a

single, short email chain with a heavily redacted attachment, a memorandum from Hydrospliere

dated Feb. 23, 2010, regarding comments about the hydrologic model developed for Grand Lake

St. Mary's. Correspondence dated May 19, 2010, attached as Ex. 3-C at 1; IIycrosphere

Comments, attached as Ex. 3-E. Respondents claimed the redacted portions were protected lrom

discovery as attorney worlcproduct. Correspondence dated May 19, 2010, attached as Ex. 3-C at

1. Respondents refused to provide a copy of the Stantec preliminary report and the Stantec

HEC-HMS & RAS CD on the basis that Dr. De Groot purportedly did not rely on these

documents in forining his opinion, despite the fact that Dr. De Groot testified that he received a

copy of both doctunents. Id. Further, Respondents claimed that Iiydrosphere was a consulting

expert, that as such the communications between Hydrosphere and Respondents were protected

by the attorney client privilege and work product cloctrines, and thus for this additional reason

Hydrosphere would not be producing the responsive documents. Id.
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True to Respondents' word, Hydrosphere failed to produce the requested documents by

the end of business on May 19, 2010. Respondents also never provided Relators with any

authority to support the nondisclosure of such documents.

III. LAW AND ARGUMENT

A. Ohio Civil Rule 45 Requires A Third Party To Comply With A Subpoena In

The Absence Of A Proper Objection, Motion To Quash, Or Other Adequate

Excuse.

A party to a civil action may subpoena a third party to "produce docuinents,

electronically stored information, or tangible things at a... deposition." See Ohio Civ. R.

45(A)(1)(b)(ii). The subpoenaed party may object to or move to quash the subpoenapursuant to

Ohio Civ. R. 45(C)(2)(b). Otherwise, unless the subpoenaed party has an "adequate excuse,"

failure to obey the subpoena may be deemed contempt of court. See Ohio Civ. R. 45(E). Indeed,

the failure to move to quash or modify the subpoena constitutes waiver of any privilege. Gannett

v. 13ooher (6th Dist. 1983), 12 Ohio App.3d 49, 55.

Hydrosphere has refiised to comply with Relators' subpoena, yet has not objected to or

tnoved to quasli the subpoena. Nor has Hydrosphere's counsel or counsel for Respondents

provided any authority to support Hyctrosphere's failure to produce the requested documents.

Because Hydrosphere has failed to object to or otherwise move to quash the subpoena, and such

failure constitutes waiver of any privilege, IIydrosphere should be ordered to immediately

produce the documents identified in the subpoena.
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B. All Materials Reviewed By Hydrosphere, Including Hydrosphere's
Agreement With Respondents And All Communications With Respondents
Are Discoverable.

Hydrosphere cannot withhold from discovery its agreement with Respondents or the

communications it had with Respondents on the basis of attorney work product, attorney client

privilege, or dual status as a "consulting" expert.

l. Anything received, reviewed, read, or autliored by Hydrosphere, before or
in connection with the formingof its opinion, nn st be disclosed.

Ohio Rule of Civil Procedure 26(B)(5) provides for the disclosure, if requested by the

opposing party, of all materials given to and reviewed by a testifying expert, including trial

preparation materials, opinion work product, and privileged materials. Ohio Rule of Civil

Procedure 26(B)(5)(b) provides in pertinent part:

[A] party by means of interrogatories niay require any other party
(i) to identify each person whom the other party expects to call as
an expert witness at trial, and (ii) to state the subject matter on
which the expert is expected to testify. Thereafter, anyparty may
discover from the expert or the other party facts known or opinions
held by the expert which are relevant to the stated subject matter.
Discovery of the expert's opinions and the grounds therefor is
restricted to those previously given to the other party or those to be
given on direct exainination at trial.

Ohio R. Civ. P. 26(B)(5)(b) (emphasis added). While the Ohio Rules of Civil Procedure also

provide protection from discovery for work product materials, see Ohio R. Civ. P. 26(B)(3), the

rule explicitly states that this protection is "[s]ubject to the provisions of subdivision (B)(5) ...."

Though Ohio case law interpreting the relationship between these two provisions has yet to be

developed, case law interpreting analogous rniles from other states as well as case law

interpreting the Federal Rules of Civil Procedure require the conclusion that because the rules

pemiit a party to discover from the expert "facts known or opinions hcld" by the expert,
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including the "grounds therefor", a party is entitled to the discovery of all docuinents the expert

reviewed in forming its opinions.

In this regard, the manner in which Missouri courts have interpreted their Rules of Civil

Procedure, which are similar to the Ohio Rules of Civil Procedure, is particularly instructive.

Like the Ohio Rules, while opinion work product is protected from discovery, it is subject to the

provisions regarding expert discovery. Compare Ohio R. Civ. P. 26(B)(3) and Ohio R. Civ. P.

26 (13)(5) with Mo. R. Civ. P. 56.01(b)(3) and Mo. R. Civ. P. 56.01(b)(4). Lilce Ohio Rule

26(b)(5), Missouri Rule 56.01(b)(4) provides for discovery of "facts known and opinion held" by

experts retained for litigation once they have been designated as trial witnesses. Edwards v. Mo.

State Bd. of Chiropractic Examiners, 85 S.W.3d 10, 27 (Mo. Ct. App. 2002) (citing State ex rel.

Tracy v. Dandurand, 30 S.W.3d 831, 834 (Mo. banc 2000)). Missouri courts have interpreted

these rules to "require an expert to produce at deposition the materials that the expert has

reviewed in order that the opposing attorney be able to intelligently cross-examine the expert

concerning what facts he used to formulate his opinion." Id. (citing Tracy, 30 S.W.3d at 835)

(quotation omitted). In other words, "Rule 56.01(b)(4) provides a`bright line' rule that all

material given to and reviewed by a testifying expert must, if requested, be diselosed[,]"

including "both trial preparation materials and opinion work product." Id.

Likewise, the analogous Federal Rules have been interpreted as providing a siinilar bright

line rule: a party is required to disclose "all data and information considered by testifying

experts, including that otherwise privileged." Euclid Chem. Co. v. Vector Corrosion Tech., Inc.,

No. 1:05 CV 80, 2007 WL 1560277, at *3 (N.D. Ohio May 29, 2007) (citing Reg'lAirport Auth.

v. LFG, LLC, 460 F.3d 697, 715-16 (6th Cir. 2006)). Indeed, the overwhelming majority of

courts follow this approach and mandate disclosure of all documents, including attomey worl<
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product, given to testifying experts. Reg'l Airport Auth., 460 F.3d at 717 (noting that "the

`overwhelming majority' of courts ... mandate[e] disclosure of all documents, including

attorney opinion work product, given to testifying experts").

This duty to disclose "prevails with equal force over claims of attorney-client, work

product, and common interest privilege." Id. (citing Biller Inv. Venture II, LLC v. Marathon

Ashland Petroleum LLC, No. 1:04-CV-477, 2007 WL 465444, at *3 (N.D. Ind. Feb. 7, 2007)).

Thus, "whether any privilege otherwise attaclies to the documents at issue makes no difference"

because the rule is clear: "[i]f a testifying expert `considered' a document in forming his

opinion, then it must be produced." Id. "Considered" is broadly defined to include "anything

received, reviewed, read, or authored by the expert, before or in connection with the forming of

his opinion, if the subject matter relates to the facts or opinions expressed." Id. at *4 (footnotes

omitted). "All atnbiguities must be resolved in favor of discovery." Id.

For testifying experts, "[e]verything the expert so receives is discoverable, regardless of

privilege and regardless of whether the expert found the data or information helpful in forniing

the opinion." Id. (citation ornitted). See also In re Commercial Money Ctr., Inc., Fquip. Lease

Litig., 248 F.R.D. 532, 537 (N.D. Ohio 2008) ("Materials reviewed or generated by an expert

must be disclosed, regardless of whether the expert actually relies on the material as a basis for

his or her opinions.") (quotation omitted). "If the expert maintains a file relating to his

engagement, everything in that file is discoverable." Id. "`Marching orders' fi-om counsel arc

discoverable" as well as are "[d]ata or information received from a non-testifying expert ...."

Id. (footnotes omitted).

The reasoning behind this approach is simple. "Once an expert sees information ... that

information becomes part of the expert's mental database, and the opposing party is entitled to
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test how, if at all, knowing that information niay have influenced the expert's opinion." MVB

MoYtg. Corp. v. Fed. DepositIns. C'oyp., No. 2:08-cv-771, 2010 WL 582641, at *4 (S.D. Ohio

Feb. 11,. 2010),

llnder this bright line rule, Hydrosphere cannot withhold an unredacted copy of the

agreement between Hydrosphere and Respondents. On May 19, 2010, nearly three weeks after

Hydrosphere's deposition, Respondents, in concert with Hydrosphere, finally produced a copy of

its agreement with Respondents but redacted the entire scope of work section of the agreement.

Correspondence dated May 19, 2010, attached as Ex. 3-C at I & Personal Seivices Agreement at

1, attached as Ex. 3-D. According to the forgoing authorities, and contrary to Respondents'

position, the agi-eement, including the scope of work section, is not protected work product.

Moreover, counsel for Relators specifically asked Hydrosphere's representative, Dr. De Groot,

during the deposition about the scope of Hydrosphere's work in this case. De Groot Dep. at

82:5-18. Respondents did not object to this line of questioning. Id. Dr. De (iroot then described

the scope of Hydrosphere's work as "the review of the work by Pressley Campbell" and working

with Stantec on Stantec's data and modeling. Id. Based on Dr. De Groot's testimony,

Respondents and Hydrosphere have no basis to withhold the portion of the Personal Services

Agreement that describes the scope of Hydrosphere's work.

Likewise, as the foregoing authorities hold, communications between Hydrosphere and

Respondents are not protected by any privilege. Whether Hydrosphere relied on the documents

and emails is irrelevant; once Hydrosphere saw the materials and information, it became part of

the expert's mental database. Under the bright line rule of Rule 26, these communications and

materials must be disclosed.
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2. Hydrosphere's role as a consulting expert does not save from discovery
Hydrosplrere's agreement with Respondents or its communications with
Respondents.

Similarly, I Iydrosphere's agreement with Respondents and Hydrosphere's

comniunications with Respondents are not protected from discovery by Hydrosphere's purported

role as a"consulting" expert. When an expert serves as both a litigation consultant and a

testifying witness, in many cases, "the party relinquishes the privilege that would otherwise

attach to the litigation consultant's work." In re Commercial Money Cir., Inc., 248 F.R.D. at

537. In such circumstances, "an expert's proponent still may assert a privilege over such

materials, but only over those materials generated or considered uniquely in the expert's role as

consultant." Id.

Relators do not bear the burden of establishing that the requested communications and

dociunents are related to the subject matter of Hydrosphere's report and not to Hydrosphere's

role as a consultant. Rather, it is well-settled that the party asserting a privilege bears the burden

of establishing it. Id. at 539 (citing In re Colurnbia/IICtl Healthcare Corp. Billing Practices

Litig., 293 F.3d 289 (6th Cir. 2002)). Moreover, in light of the purpose behind Rule 26's

"disclosure requirement-to allow parties to reveal weaknesses in expert testimony offered by an

adversary, the scope of the privilege must be narrowly construed against the expert's proponent."

Id. at 538 (quotation omitted).

While llere Respondents argue that disclosure of documents reviewed by a consulting

expert is protected, the Ohio Attorney General took the opposite position in Wilson v. kVilkinson,

No. 2:04-ev-00918 (S.D. Ohio May 19, 2006), attached hereto as Ex. 4. In Wilson, the Attorney

General sought an order coinpelling the disclosure of certain documents by and compelling the

testimony on eertain issues of plaintiff's expert. Id. at 1. Plaintiff claimed that plaintiff's expert
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served a dual role: a consulting expert and testifying expert. Id. at 2. Plaintiff argued that the

expert's communications with counsel prior to June 2005 (i.e., the point at which plaintiff's

expert was retained as a testifying expert) constituted protected attoiney work product, and that,

before conducting the requested discovery, the Attorney General must establish exceptional

circumstances requiring the discovery of such information. Id. Plaintiff also argued that in any

event, its litigation strategy or/and mental iinpressions were protected work product and not

discoverable. Id. at 2-3.

The Court rejected the plaintiff's arguments and concluded that neither the "'exceptional

circumstances' of Federal Rule of Civil Procedure 26(b)(4), nor the work product doctrine of

Federal Rule of Civil Procedure 26(b)(3) apply to a consulting expert who has been designated

as an expert witness, particularly where ... his role as a consultant is closely intertwined with his

role and opinions as a testifying expert." Id. at 9. The CoLu-t noted that "[t]hough it is

theoretically possible to distinguish between an expert testifying and consulting, in practice, "the

delineation between those roles ... become[s] blurred" wlien an expert "review[s] documents in

his role as an expert that he previously had reviewed in his role as consultant [.]" Id. (citing

Schwab v. Philip Mor-ri.v USA, Inc., No. No. 04-CV-1945 (JBW), 2006 WL 721368, at *3

(E.D.N.Y. March 20, 2006); B.C.F. Oil Ref., Inc. v. Consol. Edison Co., 171 F.R.D. 57, 61

(S.D.N.Y. 1997)). Additionally, "any ambiguity as to the role played by the expert when

reviewing or generating documents should be resolved in favor of the party seeking discovery."

Id. (quoting B.C.P'. Oil Ref., 171 F.R.D. at 62). The Court reasoned that it was "impossible to

clearly delineate [the expert's] service as a consultant from his service as a[ testifying] expei-f

witness" and indeed "appear[ed] to have consulted with plaintift's counsel on the very same

issues for which he has now been retained." Id. at 5.
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Additionally, and consistent with the authorities discussed in § III.B.1, the Court refused

to limit the discovery to exclude counsel's mental impressions and trial strategy. Id. at 6. The

Court adopted the position that "any material generated by the testifying expert in connection

with the subject litigation" and "all coinmunications by the expert to the attorneys was

discoverable." Id. at 6 (quotation omitted). See also id. at 7 ("Rule 26 ... require[es] disclosure

of material `considered,"' and thus "allows discovery of all communications between counsel

and a retained testifying expert, even if those communications contain the attorneys' mcntal

inipressions or trial strategy or is otherwise protected by the work product privilege.")

Here, in light of the privilege log produced by Respondents, it is impossible to clearly

delineate Hydrosphere's service as a consultant from Hydrosphere's service as a testifying expert

witness. Respondents simply described the purportedly protected documents as "ernails" and did

not bother to identify which emails were exchanged with Hydrosphere personnel in its role as a

consultant. See geneYally Respondents' Privilege Log, attached as Ex. 3-F. And interestingly,

the majority of these emails were exchanged near the time Dr. De Groot executed his

affidavit and near the time Dr. De Groot was deposed. Id. Moreover, Respondents redacted

the entire scope of work section of the agreement between Hydrosphere and Respondents;

Respondents did not even attempt to delineate Hydrosphere's work as a consultant verses its

work as a testifying expert. Personal Services Agreement at 1, attached as Ex. 3-D. Likewise,

IIydrosphere's invoice makes no effort to distinguish between work done on a consulting basis

verses work done as a testifying witness. Hydrosphere Invoice, attached as Ex. 3-G. Indeed, the

subject of the entire invoice is "Invoice for consulting engineering services", but the individual

time sheets reveal the work was directed at the preparation of an expert report and Dr. De

Groot's affidavit. Id. All the facts indicate that Hydrosphere's role as a consultant is closely

16



interlwined with its role and opinions as a testifying expert. As such, Respondents have

relinquislied the privilege that would otherwise attach to the litigation consultant's work, and

thus, these communications must be produced.

Fuither, it is obvious that Hydrosphere and Respondents are desperate to hide

information materially damaging to Respondents' position in this action. Nothing illustrates

Respondents' desperation more than Respondents' redaction of the entire scope of services in the

Personal Services Agreement - even though the scope clearly covers Hydrosphere's services

as a testifying expert. Personal Services Agreeinent at 1, attached as Ex. 3-D.

C. Hydrosphere Should Be Held in Contempt And Ordered To Pay Relators
Attorneys' Fees Incurred As A Result Of its Failure To Comply With The
Subpoena.

Oliio Rule of Civil Procedure 45(E) provides that "failure by any person without

adequate excuse to obey a subpoena served upon that person may be deeined a contempt of the

court." Ohio Civ. R. 45(E). Moreover, a "subpoenaed person or that person's attorney who

frivolously resists discovery under this rule may be required by the court to pay the reasonable

expenses, including reasonable attomey's fees, of the party seeking the discovery." Ia'.

Hydrosphere has repeatedly disregarded the subpoena issued under the authority of this Court

and adopted positions contrary to the law (and contrary to the position adopted by Respondents

in related litigation). Its actions constitute willful impediment to Relators' efforts to obtain full

and complete expert discovery. As a result, Relators have incurred otherwise unnecessary

attorneys' fees to obtain the subpoenaed docunients.

Therefore, Relators uioves this Court for an Order requiring Hydrosphere to answer and

show cause why it should not be held in contempt of this Court and, upon a failure to show

cause, to adjudge it in contempt of this Court for having disregarded the subpoena. Relators

17



further move this Court to order that Hydrosphere relieve itself of contempt by paying Relators'

reasonable attorneys' fees incurred as a result of its failure to coinply with the subpoena.

IV. CONCLUSION

For the reasons set forth above, Relators respectfully request that this Court order

Hydrosphere to show cause why it should not be held in contempt for failhig to obey this Court's

subpoena. Relators further move this Court to order Hydrosphere to produce the requested

documents at a time and place specified by Relators, and to pay Relators' attonieys' fees

incurred as a result of its failure to comply with the subpoena. Alternatively, Relators move this

Court to order Hydrosphere to produce the responsive documents to this Court for an in camera

inspection. Last, because the June 1, 2010 deadline for the submission of evidence is quickly

approaching, Relators also request that should this Court order Hydrospliere to produce certain

documents and those documents prove to be relevant to the credibility of Respondents' expert,

that Relators be granted leave to supplement Relators' Presentation of Evidence.

Respectfully submitted/

I3ruce' L. Ingram (0('18008)
(Counsel ofRecord)
Joseph R. Miller (0068463)
'I'homas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Martha C. Brewer (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com
kkwilhelmy@vorys.com
mcbrewer@vorys.com
Attorneys for Relators
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IN THE SUPREME COURT OF OIIIO, 65. S. FRONT STREET, COLUMBUS, OHIO 43215
[ [ [ [ [ CIVII. CASE SUBPOENA [ [ [ [ [

STATE OF OHIO EX REL. WAYNE T. DONER, ET AL., Case No. 2009-1292

-v3-

Relators,

SEAN D. LOGAN, DIRECTOR OHIO DEPARTMENT OF
NATURAL RESOURCES, ET AL.,

Respondents.

TO: Hydrosphere Engineering
c/o Philip H. De Groot
8843 Fair Road
Strongsville, Ohio 44149

FOR CLERK USE ONLY:

RecciptN
(cost) (deposit)

CLERK 8 ..- $
FR. CO. SHERIFF' S_,_
FOREIGN SIfERIFF

YOU ARE IIETtEBY COMMANDED TO:

X_ ATTEND AND GIVE TESTIMONY AT A(TRIAL) (HEARING) (DEPOSrl'ION) ON'I'HE DATE, TIM6 AND

AT THE PLACE SPECIFIED BELOW.

X„_ ATTEND AND PRODUCE ( DOCUMENTS) (TANGII3LE THINGS) AT A (TRIAL) (HEARING)

(DEPOSITION) ON TI-IE DATE, TIME AND AT THE PLACE SPECIFIED BELOW.

_ PRODUCE, AND PERMIT INSPECTION AND COPYING, ON THE DATE AND AT TI-IE TIME AND PLACE
SPECIFIED BELOW, OF ANY DESIGNATED DOCUMENTS THAT ARE (N YOUR POSSESSION, CUS'I'ODY

OR CONTROL.

_ PRODUCE AND PERMIT INSPECTION AND COPYING, TESTING OR SAMPLING, ON TI iE DATE AND AT
'17-[E TIME AND PLACE SPECIFIF,D BELOW, OF ANY TANGIBLE THiNGS THAT ARE IN YOUR

POSSESSION, CUSTODY OR CONTROL.

PERMIT ENTRY UPON THE FOLLOWING DESCRIBED LAND OR OTHER PROPER'fY, FOR THE
PURPOSES DESCRIBED IN C1V. R. 34(A)(3), ON THE DATE AND AT THE TIME SPECIFIED BELOW.
DF.SCRIPTION OF LAND OR OTFILR PRGMISES :

Day Thursday DATE April29 2010 TIMfi 10:00a.m.
`--

PLACE Vo s Sater Seymour and Pease LLP, 52 E. Gay Street, Columbus, Ohio 43215

DESCRIPTION OF ITEMS TO BE PRODUCED: See Exhibit A attached:

TI-IE STATE OF OHIO
Franklin County, ss:
To the SheriRol' NIA
YOU ARE HEREBY COMMANDED TO SUBPOENA TIIE ABOVE NAMED PERSON.

W ITNESS MY HAND AND SEAI.OF SAID COURT THIS 30th DAY OF DECEMBER, 2009.
IO -

KRISTINA D. FROST, CLERIL OF THE SU^RE^^ ^ T OF QH

(lyµORTtELATORBY', SIONATURE OF ATS(^TL^E^

REQUESTING PARTY INFORMATION

NAME: Martha C. Brewer

A'ITORNEY CODE 0083786
Attomey for Rclators

TELEPHONE NUMBER:

County, Ohio Greetings :

(614) 464-5626



CASE NO. 2008-1292

Civil rule 4B(c) protection ot persans subiect to subpoenas
(1) A PARTY OR AN ATTORNEY RESPONSIBLE FOR THE ISSUANCE AND SERVICE OF A SUBPOENA SHALL TAKE REASONABLE STEPS TO
AVOID IMPOSING UNDUE BURDEN OR EXPENSE ON A PERSON SUBJECT TO THAT SUBPOENA.
(2) (a) A PERSON COMMANDED TO PRODUCE AND PERMrr INSPECTION AND COPYING OR DESIGNATED BOOKS, PAPERS, DOCUMENTS,
OR TANGIBLE THINGS, OR INSPECTION OF PREMISES, NEED NOT APPEAR IN PERSON AT THE PLACE OF PRODUCTION OR INSPECTION
UNLESS COMMANDED TO APPEAR FOR DEPOSITION, HEARING, OR TRIAL.
(b) SUBJECT TO DIVISION (D)(2) OF THIS RULE, A PERSON COMMANDED TO PRODUCE AND PERMIT INSPECTION AND COPYING MAY,
WITHIN FOURTEEN DAYS AFTER SERVICE OF THE SUBPOENA OR BEFORE THE TIME SPECIFIED FOR COMPLIANCE IF SUCH TIME IS LESS
THAN FOURTEEN DAYS AFTER SERVICE, SERVE UPON THE PARTY OR ATTORNEY DESIGNATED IN THE SUBPOENA WRI7-rEN
OBJECTIONS TO INSPECTION AND COPYING OR ANY OR ALL OF THE DESIGNATED MATERIALS OR OF THE PREMISES. IF OBJECTION IS

PREMISES EXCEPT PURSUANT TO AN ORDE OF THE COURT BY WHICH THE SUBPOENA WAS SSUEDHEF OBJECTION HAS BE NCMADE,
THE PARTY SERVING THE SUBPOENA, UPON NOTICE TO THE PERSON COMMANDED TO PRODUCE, MAY MOVE AT ANYTIME FOR AN
ORDER TO COMPEL THE PRODUCTION. AN ORDER TO COMPEL PRODUCTION SHALL PROTECT ANY PERSON WHOSE IS NOT A PARTY
OR AN OFFICER OF A PARTY FROM SIGNIFICANT EXPENSE RESULTING FROM HE INSPECTION AND COPYING COMMANDED.
(3) ON TIMELY MOTION, THE COURT FROM WHICH THE SUBPOENA WAS ISSUED SHALL QUASH OR MODIFY THE SUBPOENA, OR ORDER
APPEARANCE OR PRODUCTION ONLY UNDER SPECIFIED CONDITIONS, lF THE SUBPOENA DOES ANY OF THE FOLLOWING:
(a) FAILS TO ALLOW REASONABLE TIME TO COMPLY;

ENTS OR
(c) REQUIRES DISCLOSUREOSURE OF AINI UNRETAINEODHEXPERT'S OP N ON OR INFORMATION NOT DESCRIBING ISPE ^ C IEV;
OCCURRENCES IN DISPUTE AND RESULTING FROM THE EXPERTS DUTY MADE NOTATHE REQUEST OFANY PARTY;
(d) SUBJECTS A PERSON TO UNDUE BURDEN.
(4) BEFORE FII.ING A MOTION PURSUANT TO DIVISION (C)(3)(d) OF THIS RULE, A PERSON RESISTING DISCOVERY UNDER THIS RULE SHALL
ATTEMPT TO RESOLVE ANY CLAIM OF UNDUE BURDEN THROUGH DISCUSSIONS WITH THE ISSUING ATTORNEY. A MOTION FILED
PURSUANT TO DIVISION (C)(3)(d) OF THIS RULE SHALL BE SUPPORTED BY AN AFFIDAVIT OR THE SUBPOENAED PERSON OR A CERTIFICATE
OF THAT PERSON'S ATTORNEY OFTHE EFFORTS MADE TO RESOLVE ANY CLAIM OF UNDUE BURDEN.
(5) IN CASES UNDER DIVISION (C)(3)(c) OR (C)(3)(d) OF THIS RULE, THE COURT SHALL QUASH OR MODIFY THE SUBPOENA UNLESS HE
PARTY IN WHOSE BEHALF THE SUBPOENA IS ISSUED SHOWS A SUBSTANTIAL NEED FOR THE TESTIMONY OR NIATERIAL THAT CANNOT BE
OTHERWISE MET WIHOUT UNDUE HARDSHIP AND ASSURES THAT THE PERSON TO WHOM THE SUBPOENA IS ADDRESSED WIt.L BE

REASONABLYCOMPENSATED.
R 45(D) Duties in responding to subpoenaCiv

(1) A PERSON RESPONDING TO A SUBPOENA TO PRODUCE DOCUMENTS SHALL PRODUCE THEM AS THEY ARE KEPT IN THE USUAL
COURSE OF BUSINESS OR SHALL ORGANIZE AND LABEL THEM TO CORRESPOND WITH THE CATEGORIES IN THE DEMAND. A PERSON
PRODUCING DOCUMENT PURSUANT TO A SUBPOENA FOR THEM SHALL PERMIT THEIR INSPECTION AND COPYING BY ALL PARTIES
PRESENT ATTHE TIME AND PLACE SET IN THE SUBPOENA FOR INSPECTION AND COPYING.
(2) WHEN INFORMATION SUBJECT TO A SUBPOENA IS WITHHELD ON A CLAIM THAT IT IS PRIVILEGED OR SUBJECT TO PROTECTION

NATURE OF
PREPARATIONTHE DOCUME TS, COMMUNICATIONS, OR THINGSAN T RODUCED THATSS SUFF C ENT ORENABLE THE DEMANDING PARTY

TO CONSENT THE CLAIM.
Civ. R. 45(E) Sanctions

FAILURE BY ANY PERSON WITHOUT ADEQUATE EXCUSE TO OBEY A SUBPOENA SERVEU UPON 7HA7 PERSON MAY BE DEEMED A
CONTEMPT OF THE COURT FROM WHICH THE SUBPOENA ISSUE. A SUBPOENAED PERSON OR THAT PERSON'S ATTORNEY FRIVOLOUSLY
RESISTING DISCOVERY UNDER THIS RULE MAY BE REQUIRED BY HE COURT TO PAY REASONABLE EXPENSES, INCLUDING REASONABLE
ATTORNEY'S FEES, OF THE PARTY SEEKING THE DISCOVERY. THE COURT FROM WHICH A SUBPOENA WAS ISSUED MAY IMPOSE UPON A
PARTY OR ATTORNEY IN BREACH OF DUTY IMPOSED BY DIVISION (C)(1) OF THIS RULE AN APPROPRIATE SANCTION, WHICH MAY INCLUDE,
BUT IS NOT LIMITED TO, LOST EARNINGS AND REASONABLE ATTORNEY'S FEES.•...VS.s. 0 ...s.....ss.s....s.s......u.i....ss..9.sss4 ....ss. 11o ....... p ..s... 0 ...ss....11U^

****RETURNOFSERVICE****

I RECEIVED THIS SUBPOENA ON 2dv^ AND SERVED HE PARTY NAMED ON THE REVERSE HEREOF

-BY ON-

I WAS UNABLE TO COMPLETE SERVICE FOR HE FOLLOWING REASON:

Sheriffs Fees

Service
Mileage
Copy _
Total

(Signature of Serving Party)

Circle One: Deputy Sheriff Q-m^>
Process Server Deputy Clerk
Other



EXIIIBIT A

DOCUMENTS TO BE PRODUCED AND TESTIMONY TO BE GIVEN

Relators Wayne T. Doner, et al. ("Relators") hereby requests that a corporate

representative of Hydrosphere Engineering ("Hydrosphere"), chosen by Hydrosphere to testify
as to matters known or available to Hydrosphere_ In addition, Hydrosphere shall produce the
following documents to counsel for Relators at or before Hydrosphere's deposition on April 29,
at 10:00 a.m. and offer testimony on the following areas during that deposition.

Definitions

1. "Documents" means all writings and things of any nature whatsoever,
including originals and all non-identical copies and drafts thereof, in your possession, custody or
control, regardless of where located, and includes, but is not limited to, contracts, agreements,
memoranda, notes, correspondence, letters, electronic mail, telegrams, teletypes, telecopies,
transmissions, messages (including, but not limited to, records, reports or memoranda of
telephone calls and conversations), reports, studies, summaries, analyses, minutes, diaries,
calendars, manuals, brochures, statements, books of account, ledgers, statistical, accounting and
financial statements, forecasts, work papers, notebooks, data sheets, computer-stored information
which can be retrieved or placed into reasonably usable form, written communications and
written evidence of oral communica.tions, and any other "document" from which information can
be obtained or translated, if necessary, by you through detection devices into reasonably usable
form. In all cases where originals and/or non-identical copies are not available, "documents"
also means identical copies of original.documents and copies of non-identical copies.

2. A document "relating to", "related to", or that "relates to" a given subject
matter means a document or communieation that constitutes, embodies, comprises, reflects,
identifies, states, refers to, deals with, comments on, responds to, describes, analyzes, contains
information concerning, or is in any way pertinent to that subject matter.

3. The term "you" or "your" means Hydrosphere Engineering, and any other
companies or entities with which you are associated and/or affiliated, and any employees, agents,
representatives, attorneys, accountants, and any other persons or entities representing you and/or
directly or indirectly employed by or connected with you,

4. "Respondent" means and refers to the Respondent in this action, the Ohio
Department of Natural Resources, and includes any employee, agent, contractor, subcontractor,
representative, surveyor, or attomey or other person acting on behalf of the Ohio Department of

Natural Resources in this action.

5. "Lawsuit" means the case entitled State of Ohio Ex Rel. Wayne T. Doner,

et al. v. Sean D . Loaan Director Ohio Deuartment of Natural Resources et al., Case No. 2009-
1292, currently pending in the Supreme Court of Ohio, and any of the claims, factual allegations,
or legal conclusions asserted therein.



6. "Stantec" means Stantec Consulting Corporation and any of its employees,

including, but not limited to, Tadd Ilenson.

7. "Person" or "persons" includes natural persons, departments or agencies,
corporations, companies, firms, partnerships, associations, joint ventures, or any other type or
form of legal or governmental entity, whether formal or informal.

Instructions

1. If you contend that the contents of a writing herein requested to be
produced for inspection and copying are protected from disclosure by virtue of a privilege, it is
requested that you nevertheless provide the following with respect to each such writing:

a. A description of the type of each such writing (e.g, letter,
memoranda, etc.);

b. The date of each such writing;

c. The autlior of each such writing;

d. The person to whom such writing was directed;

e. The person who received a copy of each such writing; and

f. The general subject matter of each such writing.

2. With respect to each writing which you claim is protected from disclosure
by virtue of a privilege, as provided for in the foregoing instruction, it is requested that you

provide as part of such deseription thereof:

a. Each privilege whereby you contend the contents of such writing
are protected from disclosure; and

b. Each and every fact upon which you rely to support such claim of

privilege.

Documents Requested

1. All documents that reflect, refer, or relate in any way to the Lawsuit.

2. All documents that reflect, refer, or relate in any way to hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,

2005 to the present.

3. In addition to those documents responsive to the foregoing requests, all
reports, draft reports, draft documents of any kind, files or notes of any kind, and/or review
documents of any kind that in any way reflect, refer, or relate to the Lawsuit or any hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,
2005 to the present.

2



4. In addition to those documents responsive to the foregoing requests, all notes,
correspondence, email, or other documents that reflect, refer, or relate in any way to
communications between you and Respondent (including, but not limited to, counsel for
Respondent) related to the Lawsuit or any hydrology or hydraulics review and analysis you have
performed or rendered to Respondent from January 1, 2005 to the present.

5. In addition to those documents responsive to the foregoing requests, all
documents given to Respondent (including, but not limited to, counsel for Respondent) by you or
received by you from Respondent (including, but not limited to, counsel for Respondent) that
reflect, refer, or relate in any way to communications between you and Respondent (including,
but not limited to, counsel for Respondent) related to the Lawsuit or any hydrology or hydraulics
review and analysis you have performed or rendered to Respondent from January 1, 2005 to the

present.

6. All documents that reflect, refer, or relate in any way to any contracts or
agreements between you and Respondent related in any way to the Lawsuit or any hydrology or
hydraulics review and analysis you have performed or rendered to Respondent from January 1,

2005 to the present.

7. All documents that reflect your curriculum vitae, resume, professional or

educational experience, credentials, qualifications, andlor identify or describe any and all
instances and matters in which you have previously served or currently serve as an expert witness,
including any and all instances and matters in which you have served or currently serve as an

expert witness for Respondent.

Areas of TestimonYfor Deposition

1. Testimony regarding the search for and the content of the documents

produced in response to Documents Requested Nos. 1 through 7.

2. The affidavit of Philip DeGroot dated March 1, 2010.

3. The report by Stantec entitled, "Grand Lake Saint Marys and Beaver

Creek Hydrologic and Hydraulic Analysis," dated March 1, 2010.

4. Thereport by Stantec entitled, "GrandLake Saint Marys and -Beaver
Creek Hydrologic and Hydraulic Analysis - Discussion of Results and other Analysis," dated

March 1, 2010.

S. Communications between Hydrosphere and ODNR and/or the Ohio

Attorney General's Office.

6. Communications between Hydrosphere and Stantec.

4I13ROi 0 828034
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Philip De Groot
April 29^2010

Page 10

1 A. These are a series of figures that I
2 would anticipate that you will be asking me
3 questions about during the deposition.
4 Q. Okay.
5 A. And these will facilitate my answering
6 by referring to these figures.
7 Q. And are these documents that you
8 prepared after you signed your affidavit in this
9 case?

10 A. Yes. I did not prepare all of them.
11 Some of them are reference documents, which have
12 been prepared by FEMA.
13 Q. Are these documents that you have copied
14 since you prepared your affidavit in this case?
15 A. Made a better copy, yes.
16 Q. So--
17 A. These were prepared -- what I'm
18 referring to are the schematic diagram that I
19 prepared, yes. I prepared this yesterday
20 (indicating) --
21 Q. Okay.
22 A. -- in anticipation of some questions.
23 Q. So some of the documents in this packet
24 are dated April 28th, 2010, and they were

Page 11

1 prepared by you on that date?
2 A. Yes.
3 Q. Okay. After you prepared your affidavit
4 in this case?
5 A. Yes.
6 Q. Moving on to the next paperclipped
7 document, is this your report dated February
8 25th, 2010, to William Cole, Senior Assistant
9 Attorney General?

10 A. Yes.
11 Q. And that's a six-page report?
12 A. Yes.
13 Q. And then the next paperclipped document
14 is a report that is dated February 25th, 2010,
15 that you prepared; is that correct?
16 A. Yes.
17 Q. And it's a nine-page document?
18 A. Yes.
19 Q. Okay.
20 A. When you say "prepared," I did some
21 supervision, also.
22 Q. Okay. We'll get into that.
23 So it's a document prepared by

124 Hydrosphere Engineering?

4 (Pages 10 to 13)

Page 12

1 A. Yes.
2 Q. And is that the same as to the six-page
3 report?
4 A. Yes.
5 Q. Okay. And then moving on to the next
6 paperclipped document, what is this, dated at
7 the top 4-29, 2010?
8 A. These are simply a pile of scratch paper
9 that if I have to take notes during our

10 deposition.
11 Q. Okay. And then you have brought a
12 manila folder with documents within the manila
13 folder. Can you identify those documents for
14 me.
15 A. These would have been -- well, the date
16 on the top sheet is April 27th, 2010. And I
17 prepared just dates of contact so I might have
18 those all in front of me when you -- if you were
19 to question me about how I became affiiiated
20 with the Ohio Department of Natural Resources.
21 Q. Okay. And that's a document you
22 prepared two days ago?
23 A. Yes.
24 Q. Okay. And that's Page 1? Page 1 of

Page 13

1 what you have there?
2 A. Yes.
3 Q. Okay.
4 A. And the remainder of the pages are notes
5 that were made during the review of the
6 documents by Pressley Campbell and the Corps of
7 Engineers.
8 Q. Okay. And were all of those documents
9 prepared prior to you signing your affidavit in

10 this case?
11 A. All of them, with the exception of the
12 directions on how to get here.
13 Q. Is what you have provided to us today
14 and what we've just talked about your entire
15 file regarding your work for the Attorney
16 General's office in this action?
17 A. No.
18 Q. You have other documents?
19 A. I have a document which was a ciient --
20 attorney-client confidential.
21 Q. Okay. Does the Attorney General's
22 office represent you, Dr. De Groot?
23 MR. COLE: It's a work product document.
24 Q. What's the general nature of the

Professional Reporters, Inc. (614)460.5000 or (800)229.0675
www.priohio.com



Philip De Groot
April 29, 2010

Page 14

1 document?
2 A. It was a two-page memorandum, which i
3 prepared and provided to the Ohio Department of
4 Natural Resources, if they wished to provide it
5 to Stantec. It was some comments about the
6 hydrologic model that they prepared.
7 Q. So I understand correctly, you have also
8 reviewed Stantec's hydrological modeling in this
9 action?

10 A. I can't use the word review, because it
11 was only at the iatter part of February, just
12 briefly.
13 Q. Okay.
14 A. So a consequence of the meeting. So
15 there is no quality control or assurances that I
16 did that. It was just an overview of the
17 approach that they were taking.
18 Q. Okay. Where is the -- what document did
19 you review of Stantec?
20 A. That, I can't remember precisely,
21 because there's been so much e-mail exchanged.
22 It would have been whatever report that they had
23 started to put together at the end of February.
24 Q. Okay. Have you -- and were you provided

Page 15

a copy of a Stantec document?
A. Yes.
0. And is that document in your files?
A. It would be sitting on my computer.
Q. Okay. And you have not provided today

that document?
A. I have not.
Q. And there were e-mails that you

exchanged with representatives of Stantec?
A. Not directly. I was only on the CC

list, if you wiil.
Q. And you haven't provided any of those

e-mails here today?
A. No, I did not.
Q. And have you had communications directly

with the Attorney General's office by e-mail?
A. Yes.
Q. And you haven't provided those here

today?
A. No.
Q. Do you have a written contract for this

work with the Attorney General's office?
A. Yes.
Q. Is that here today? Have you provided

1 that today?
2 A. No, I did not.

Page 16

3 Q. Okay. I'd ask for a copy of that
4 document. I'd ask for a copy of the Stantec
5 document. I'd ask for a copy of all e-mails
6 exchanged.
7 Yes, sir?
8 A. Copy of contract, copy of Stantec
9 report, copy of e-mails exchanged.

10 Q. Correct.
11 A. Did I list it correctly?
12 Q. Those are the three so far, yes, sir.
13 Have you received any payment from the
14 Attorney General's office yet?
15 A. Unfortunately, not yet.
16 Q. Have you submitted any invoices to the
17 Attorney General's office?
18 A. Yes.
19 Q. And you haven't provided those invoices
20 heretoday?
21 A. No.
22 Q. Okay. I'd ask for a copy of those
23 invoices.
24 A. So far, it's only been invoice, but

1 there should be one more.
2 Q. Okay. Without getting into the specific
3 detail of your -- did you -- as I understand it,
4 did you generate a-- you generated a document
5 and provided some comments about Stantec's
6 hydraulic modeling; is that correct?
7 A. Yes.
8 Q. Without getting into the details of what
9 you wrote in that document, did you make any

10 suggestions on improving what they had done?
11 A. Yes.
12 Q. Did you also do any review of any of
13 their hydrology modeling?
14 A. The two are interconnected, so yes.
15 Q. Okay.
16 A. Technically, I did not review their
17 hydraulic model. Technically, I reviewed their
18 hydrology model.
19 Q. Okay. And that was HEC-HMS?
20 A. Yes.
21 Q. Okay.
22 A. Let me rephrase that.
23 Q. Sure.
24 A. I did not actually look at the HEC-HMS

5 (Pages 14 to 17)
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Philip De Groot
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Page 18 Page 20

1 information. I read the summary -- what was in 1 additional copies of the Army Corps report? He
2 the report and made a comment about what I would 2 didn't rely on them. Or do you want to wait?
3 do slightly differently if I used HEC-HMS. 3 MR. FUSONIE: I'm going to wait on that.
4 Q. Okay. So you had suggestions as to what 4 But I want to know what's in his file.
5 they should do differently? 5 Q. Outside of what exhibit -- well, hold
6 A. Yes. 6 on.
7 Q. And do you remember when you provided 7 I'm going to mark what you have provided
8 that document to the Attorney General's office? 8 to us today as Exhibit B, which I am putting on
9 A. I would think it would be the latter 9 the first page of the Case Leasing report.

10 part of February. 10 -=0=-
11 Q. Okay. Was that document, to your 11 (Relators' Exhibit B marked.)
12 knowledge, also provided to anyone at Stantec? 12 -=0=-
13 A. I do not know if it went beyond the 13 BY MR. FUSONIE:
14 Attorney General's office. 14 Q. Do you agree with that?
15 Q. You e-mailed your document to the 15 A. Yes.
16 Attorney General's office, or was it mailed, or 16 MR. COLE: That's for all of this, right
17 faxed? How was it delivered? 17 (indicating)?
18 A. I e-mailed it, I believe, to the Ohio 18 MR. FUSONIE: That's for all of the
19 Department of Natural Resources. 19 documents he's come here with today.
20 Q. Okay. Do you know who at -- and I'll 20 Q. And I'm also going to want a copy of
21 refer to it as ODNR. Is that okay? 21 your notes at the end of the day here, as well,
22 A. Yes. 22 so that I have a full, complete record.
23 Q. Do you know who you e-mailed it to at 23 Outside of Exhibit B, are there any
24 ODNR? 24 other documents that you relied upon in

1

Page 19

A. Yes. 1 preparation of your affidavit in this case?
2 Q. And who was that? 2 A. I did examine the floodplain maps, but I
3 A. Jay Dorsey. 3 believe I have a printed copy of those in here.
4 Q. Anyone else that you e-mailed that 4 Q. The FEMA floodplain maps?
5 document to? 5 A. Yes.
6 A. I don't think so. 6 Q. Outside of the FEMA floodplain maps,
7 Q. Okay. And do you have a business e-mail 7 which is already part of Exhibit B, are there
8 address? 8 any other documents that you relied upon in
9 A. Yes. 9 preparation of your affidavit in this case?

10 Q. Is that what you e-mailed the document 10 A. Not that I can think of.
11 from? 11 .=0=-
12 A. Yes. 12 (Relators' Exhibit C marked.)
13 Q. Are there any other documents in your 13 =0=-
14 files that you have not come here with today? 14 BY MR. FUSONIE:
15 A. No. I think you pretty well covered 15 Q. Dr. De Groot, I'm going to show you what
16 them. 16 I've marked as Exhibit C. If you could -- do
17 Q. So there's a contract, copy of the 17 you recognize Exhibit C as your affidavit that
18 Stantec report, copy of e-mails that you have 18 you prepared in this lawsuit?
19 exchanged in this matter, a copy of the invoice, 19 A. I recognize my signature.
20 and there's also additional volumes of the Army 20 Q. Did you draft this affidavit?
21 Corps of Engineers survey report? 21 Ar I provided the information for the
22 A. Yes. 22 affidavit, but I did not draft it.
23 Q. Correct? 23 Q. Do you know who -- to your knowledge, do
24 MR. COLE: Counsel, do you want the 24 you know who drafted it?
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I A. No, not before the phone call. 1
2 Q. Okay. Were you provided any materials 2
3 before that phone call from ODNR? 3
4 A. No. 4
5 Q. And then your next contact was February 5
6 10, 2010, with Jay Dorsey by telephone? 6
7 A. Yes. 7
8 Q. And what was the nature of that 8
9 conversation? 9

10 A. To set up a meeting the following day 10
11 between Bill Cole, Jay Dorsey, and myself. 11
12 Q. Okay. Between your first contact on 12
13 February 9 and your contact with Jay Dorsey on 13
14 February 10, did ODNR or the Ohio Attorney 14
15 General's office provide you with any materials? 15
16 A. No. 16
17 Q. Okay. 17
18 A. On the first telephone contact, I 18
19 believe that they decided after I got off the 19
20 phone that they were going to retain me, and 20

21 then they notified Jay Dorsey to contact me. 21
22 Q. Okay. 22
23 A. I don't know what went on internally, 23
24 but that's what I suspect. 24

Page 71

1 Q. And your next contact was a meeting with 1
2 Jay Dorsey and Bill Cole on February 11, 2010? 2
3 A. Yes. 3
4 Q. Was that -- where did you meet them? 4
5 A. At the Ashland County Soil & Water 5
6 District office. 6
7 Q. Okay. And during that meeting, they 7
8 provided you with certain documents? 8
9 A. Yes. Received from them the Corps of 9

10 Engineers study, the Campbell report, and there 10
11 was another engineering report that they gave me 11
12 that I can't remember right now. And then also, 12
13 the 2 inches of landowner complaints. 13
14 Q. Okay. So let's step back. Does your 14
15 file include a copy of the complaint that was 15
16 filed by the landowners in this lawsuit? 16
17 A. Some of them, I believe. 17
18 Q. Okay. 18
19 A. I did not rely on them, though. 19
20 Q. Okay. But that's in your file? 20
21 A. It's sitting on my table, if you want to 21
22 call it a file. 22
23 Q. Did you make any notes on that document? 23
24 A. No. 24

Page 72

Q. Did you mark it up in any manner?
A. No. There's numerous of them. There's

probably 15 of them. I didn't rely on them at
all.

Q. Are these complaints, or affidavits?
A. I don't know the correct legal term.

What would you file on behalf of a relator?
Something like that.

Q. Were they documents similar to your
affidavit marked today as Exhibit C?

A. Yes.
Q. Did they have aerial maps attached to

them?
A. I believe some of them did.
Q. Okay. I'd like a copy of those.

MR. COLE: Counsel, you want --
MR. FUSONIE: From his file.
MR. COLE: You want a copy of the

complaint and all affidavits, even if they're
not marked up?

MR. FUSONIE: I want a copy of the
affidavits that you provided him on February 11,
2010.

THE WITNESS: Can I just return them?

Page 73

MR. COLE: I will say this, Counsel. I
believe -- well, I don't -- I'll -- all right.
You can make the request. I don't know if those
were just the ones attached to the complaint or
not.

MR. FUSONIE: Well, he's saying he
believes there were aerials attached, and there
were no aerials attached to the ones to the
complaint.

MR. COLE: Right. So maybe it was the
follow-up ones.
BY MR. FUSONIE:

Q. So there were affidavits of landowners
that you were provided on February 11, 2010?

A. Yes.
Q. And your recollection is that they may

have contained aerials attached to them?
A. What I did was I thumbed through them,

and they did not seem to be strictly text.
Q. Okay.
A. There might have been some figures. I

can't remember if there were aerials.
Q. Okay.

THE WITNESS: What do you call those?
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1 MR. COLE: Just move on. 1 a 15-digit code number and then it is a PDF
2 THE WITNESS: Complaints? 2 file.
3 Q. They're complaints -- they're 3 Q. Okay.
4 affidavits, I believe, is what you're talking 4 A. I believe there were eight of them.
5 about. 5 Q. Okay. They provided --
6 MR. COLE: They would have been signed 6 MR. FUSONIE: I want a copy of all of
7 and notarized. 7 those.
8 Q. And it's your testimony here today that . 8 Q. Do you know who provided you those?
9 you did not rely upon those affidavits in 9 A. Yes.

10 preparation of your report or affidavit in this 10 Q. Who did?
11 case? 11 A. Jay Dorsey.
12 A. That is correct. 12 Q. Any other documents you were provided
13 Q. Did you review them in detail? 13 between your third contact with ODNR and your
14 A. No. 14 fourth contact, as identified on your
15 Q. So you have no knowledge as to whether 15 handwritten notes dated April 27, 2010?
16 one of those affidavits is from a farmer who has 16 A. No, I don't think so.
17 lived on the Beaver Creek for 50 years? 17 Q. Then your next -- the next contact
18 A. I have no knowledge of that. 18 you've identified was February 22nd, 2010. And
19 Q. No knowledge that that farmer may have 19 that was at Stantec's office in Columbus?
20 testified that he has had increased flooding 20 A. Correct.
21 since 1997? 21 Q. Were you provided a copy of any report
22 A. I have no knowledge of that, that's 22 from Stantec prior to that meeting?
23 correct. 23 A. No.
24 Q. Okay. 24 Q. Were you provided a copy at that

Page 75 Page 77

1 A. Not specifically in reading. Just 1 meeting?
2 secondhand in the description of the lawsuit 2 A. Not a paper copy. We were looking at
3 that said that the landowners have 3 computer slides.
4 experienced -- and reading from Campbell's 4 Q. So you reviewed, on Stantec's computer,
5 report. 5 a working report?
6 Q. Okay. Were you -- did you sign a 6 A. I would not use the word reviewed.
7 contract on February 11, 2010? 7 Q. You read it?
8 A. Very close to that date, yes. I can't 8 A. No. We were looking at various output
9 remember if it was the 10th or the 11th. 9 from the computer model. We were not reading

10 Q. Okay. 10 reports.
11 A. They got it to me fairly quickly. 11 Q. So you were looking at some of the data
12 Q. Between the 11th and your next contact, 12 of the Stantec report?
13 which you've identified as February 22nd, 2010, 13 A. Some of the maps.
14 were you provided any other materials by ODNR or 14 Q. Some of the maps, okay.
15 the Ohio Attorney General's office? 15 Do you remember which maps you were
16 A. Some of the copies of the FEMA 16 looking at?
17 floodplain maps. 17 A. It was generally floodplain maps of
18 Q. Okay. Those were provided to you by 18 Beaver Creek and the Wabash River.
19 ODNR? 19 Q. Okay. Who was there with you?
20 A. Yes. They saved us the time of having 20 A. There were about 10 people there. I
21 to go to the FEMA site because they already had 21 never received a sign-up list. But the ones
22 them in-house. 22 that I can remember were Bill Cole, Jay Dorsey,
23 Q. Which ones did they provide you? 23 Charles Rowan, Ted Henson, Ted Henson's
24 A. I don't know the numbers. There's about 24 supervisor, Michael Menoes, and there were some
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1 MR. COLE: Objection. How can he know? 1 May, 2006 report, and criticizes Dr. Campbell
2 MR. FUSONIE: I'm asking. 2 because, according to you, he used the same
3 Q. You don't know one way or another? 3 water surface elevation for determining
4 A. Correct. 4 discharge from both the old and the new
5 Q. Your work for this case, what is the 5 spillway.
6 scope of your work, as you understand it? 6 A. Yes.
7 A. On February 22nd, we realized with the 7 Q. Is that an accurate summary of your
8 late date that I was involved, and my scope, 8 criticism?
9 Hydrosphere Engineering's scope, had to be 9 A. That is correct.

10 limited to the review of the work by Pressley 10 Q. Okay. And is one of the bases for that
11 Campbell; that there was insufficient time to 11 your general view that a smaller spillway will
12 prepare a hydrologic model. 12 cause the water surface elevation of a lake to
13 Q. But you did also meet with Stantec 13 rise to a greater elevation than would a wider
14 representatives and ask Stantec representatives 14 spillway?
15 questions about some of their data or modeling; 15 A. Yes.
16 is that fair to say? 16 Q. So that's a general principle, correct?
17 A. I made some observations and had some 17 A. Yes.
18 questions, yes. 18 Q. Now, here, are you aware that the normal
19 Q. Okay. I want to go back to Exhibit C, 19 pool elevation of the Grand Lake St. Mary's from
20 if you could turn to Exhibit C. That's going to 20 1914 until 1988 was 820 -- 870.27?
21 be your affidavit and report. It's right here, 21 A. Yes.
22 Doctor (indicating). 22 Q. Okay. And then in order to increase the
23 A. I'm just trying to reorganize the pile. 23 lake normal pool elevation, in approximately
24 Q. If you could turn to your first report, 24 1988, ODNR added stoplogs to the weir? _

Page 83 Page 85

1 the nine-page report. Page 2 of 9. Now that 1 A. Yes.
2 you're there, would you agree with me that your 2 Q. And that raised the normal pool
3 first criticism of Dr. Campbell's May, 2006 3 elevation to 870.6?
4 report is Page 5 of Dr. Campbell's report? 4 A. Yes.
5 A. Yes. 5 Q. Which is the same normal pool elevation
6 Q. So no criticism of Page 1, Page 2, Page 6 as with the 500-foot spillway currently,
7 3, Page 4? 7 correct?
8 A. I made this so we could try to find it 8 A. That is correct.
9 easily. 9 Q. So would you agree with me, then, that

10 Q. So my question, there was no criticism 10 the normal pool elevation of the Grand Lake
11 of the first four pages of his report? 11 before 1988 was lower than the normal pool
12 A. None that were worth recording. 12 elevation for the Grand Lake post 1997?
13 Q. So in your report, there are no 13 A. Yes.
14 criticisms of Dr. Campbell's report, the first 14 Q. Okay. Is it fair to say you've done no
15 four pages of it? 15 studies yourself to determine the difference in
16 A. I'll use my words again. None that were 16 lake levels at Grand Lake St. Mary's?
17 worth recording. 17 A. Correct.
18 Q. Okay. 18 Q. Have you looked at any lake level
19 A. They could have been minor, that I was 19 elevation data for any period for the Grand
20 not going to take the time to elaborate on here. 20 Lake?
21 Q. In your report? 21 A. Not in detail.
22 A. Yes. 22 Q. Are you aware that Dr. Campbell did for
23 Q. Okay. Now, Page 5 of -- well, Page 2 of 23 the period of 1927 to 2006?
24 your report talks about Page 5 of Dr. Campbell's 24 A. Yes. In his affidavit, he described
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1 Q. Are you aware of flooding along the 1 Page 2 is some handwritten notes titled Grand
2 Beaver Creek in March of 2010? 2 Lake of St. Mary's.
3 A. Yes, but not in detail. 3 A. Yes.
4 Q. Would you agree that both January and 4 Q. Were you -- so were you asked by ODNR to
5 March fall within your definition of when ODNR 5 evaluate the technical content of the Warns
6 was doing its drawdowns? 6 report?
7 A. March would, but January -- excuse me, 7 A. I was -- this was a list of items that I
8 March would not, but January would. 8 was told I was being given on that day. There
9 Q. I thought you testified earlier that 9 was notes that were taken during the meeting

10 November through March is when they conducted 10 between myself, Jay Dorsey, and Bill Cole.
11 the drawdowns. 11 Q. Okay.
12 A. Through the beginning of March, I think, 12 A. So I was not asked to formally evaluate
13 is when they try to get back to the normal pool 13 that.
14 level. 14 Q. So you did not evaluate the Warns
15 Q. Okay. Have you ever been provided any 15 report?
16 court decisions in the Case Leasing case? 16 A. Unfortunately, joining this February 11,
17 A. No. 17 I had to choose what I could accomplish by the
18 Q. Have you ever been provided any court 18 cutoff date. So I didn't get a chance to
19 decisions in the Post v Speck case? 19 evaluate everything.
20 A. These would be written decisions? 20 Q. Okay. So you have no opinion --
21 Q. Yes. 21 obviously you have no professional opinions of
22 A. No. 22 the Warns report.
23 Q. Were you provided a copy of a report by 23 A. No.
24 a Doyle Hartman in the Case Leasing case? 24 Q. What is this reference to the HEC-RAS

Page 135 Page 137

1 A. Yes. 1 HEC-HMS models on CD?
2 Q. Were you provided a copy of Doyle 2 A. That would have been the -- telling me
3 Hartman's report in the Post versus Speck case? 3 that they provided the preliminary versions of
4 A. One of those questions is -- the 4 the Stantec report,
5 answer's -- one is yes and one is no. I can't 5 Q. To who?
6 remember which case it was. I didn't rely on 6 A. To me. It should have been on the CD,
7 it. 7 but I didn't -- did I get a CD that day? 1
8 Q. Okay. Is it in your file? 8 can't remember if I got the CD that day or not.
9 A. Yes. 9 Q. Okay. So you have a copy of the

10 Q. Did you review it? 10 preliminary version?
11 A. Just paged through it briefly to see if 11 A. Yes.
12 it was comparable to what Stantec is doing. 12 Q. Okay.
13 Q. Okay. And is it comparable to what 13 A. But it was not referred to other than at
14 Stantec is doing? 14 the office. I didn't have time to go through a
15 A. In terms of hydrologic modeling, all I 15 detailed review of it.
16 could just say is they're both doing a 16 Q. But in your files is that CD?
17 hydrologic model. 17 A. I might have that CD.
18 Q. Were you provided any copy of a report 18 Q. Okay. I'd ask for the CD.
19 by a-- I forget his last name, but -- Warns, 19 A. Okay.
20 W-a-r-n-s? 20 MR. COLE: Counsel, you've made a number
21 A. I think I was, but I'm not certain. 21 of requests. Would you be willing to put
22 Q. Okay. Were you asked to evaluate that? 22 several items in an e-mail so we can look at
23 If I can -- I'll strike that question and I'll 23 that?
24 ask you about our -- in your manila folder, 24 MR. FUSONIE: Sure. I would say I
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1 1 CERTIFICATE

2 Thereupon, the testimony of April 29,
2 STATE OF OHIO

SS:
3 2010, was concluded at 1:24 m.p•

3 COUNTYOFFRANKLIN:
S r S C k RPR CRR/CCPICBC4 I, a a . lar , / , a

4 -^-_ Notary Public in and for the State of Ohio, duy
5 5 commissioned and qualified, do hereby certify

that the within-named PHILIP DE GROOT, PH.D. was
6 6 first duly swom to testify to the truth, the

7
wnole truth, and nothing but the truth in the

h h i th if id7 cause a ; t at t e test mony en g venoresa
8 was reduced to stenotypy in the presence of said

8 vdtness, afterwards transcribetl; that the
9 foregoing Is a true and correct transcript of

10 9 the testimony; that this deposition was taken at
the time and place in the foregoing caption

11 10 specified.
12 11 I do further certify that I am not a

relative, employee or attorney of any of the

13
12 parties hereto; that I am not a relative or

employee of any attorney or oounsel employed by
14 13 the parties hereto; that I am not Flnancially

15
interested in the action; and further, I am not,

14 nor is the court reporting firm with vUnich I am
16 affiliated, under contract as defined in Civil
1 ^ 15 Rule 28(D).

16 In witness v.hiereof, I have hereunto
18 set my hand and affixed my seat of office at
^ 9 17 Columbus, Ohio, on this day

of , 2010.
20 8

9
21 Sara S. Clark, RPRICRR/CCPlCBC

22
20 Notary Public, State of Ohio.
21 My oommission expires: March 10, 2013

23 22
24

23
24
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1 *Attach to the deposition of PHILIP DE GROOT,
PH.D.

2 DONER, ET AL. V. ODNR, ET AL.
Case No. 2009-1292

3
STATE OF OHIO

4 SS:
COUNTY OF

5
6 1, PHILIP DE GROOT, PH.D., do hereby
7 certify that I have read the foregoing
8 transcript of my deposition given on April 29,
9 2010; that together with the correction page

10 attached hereto noting changes in form or
11 substance, if any, it is true and correct.
12
13 I do hereby certify that the foregoing
14 transcript of PHILIP DE GROOT, PH.D. was
15 submitted for reading and signing; that after it
16 was stated to the undersigned notary public that
17 the deponent read and examined the deposition,
18 the deponent signed the same in my presence on
19 this day of 2010.
20
21

NOTARY PUBLIC
22 My commission expires:
23
24
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Case Caption: State of Ohio Ex Rel. Wayne T. Doner v Sean D. Logan, Dir ODNR
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Date Taken: 4/2912010
File Number: 1961

INSTRUCTIdtdS
If there are any correc6ons, 9ndicate them on this form
giving the change, page number, line number and reason
for the ctiange. Please either use a blank piece of paper
if vou need more room, or call us for additional sheets.

Reason #

1, Philip De Groot, have read the foregoing transcript of iny deposition given on 4/29/2010; together with the corrections on this pago
noting changes in form or substanee, if any, it Is true and correct.

Date: Signature:

Professional Reporters, Inc, does hereby certify that: Philip De Groot did not read or sign his/her depostion,taken 4129/2010; that the
deponent was notified by letter and informed of the Rule 30, providing the number of days within which to read and sign the deposition.
The witriess has not notified our office of the fact of the waiver or of the illness or absence of the witness or the fact of the refusal to
slgn togothorwith the reason; and the deposition may then be used as fully as though signed.

WITNESS
ERRATA SHEET

REASQNSFORCHANGES
1) To claYfty the record.
2) To conform to the facts.
3) To correct transcription errors.

Date: 05/24/2010 Signature: 6kL^ ffi ' ^^u^



AFFIDAVIT OF THOMAS H. FUSONIE

)STATE OF OHIO
) ss:

COUNTY OF FRANKLIN )

My name is Thomas H. Fusonie, I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within rny personal knowledge and are true and correct.

I state as follows:

1. I anr an associate attorney witli the law firm of Vorys, Sater, Seymour and Pease

LLP, counsel for the Relators in this action.

2. Attached as Exhibit 3-A is a true and accurate copy of correspondence dated May

2, 2010, froin Thomas H. Fusonie, counsel for Relators, to Williain J. Cole and Mindy Worly,

counsel for Respondents.

3. Attached as Exhibit 3-B is a true and accurate copy of correspondence dated May

7, 2010, from Jennifer Croskey, counsel for Respondents, to Tlromas H. Fusotzie, counsel for

Relators.

4. Attached as Exhibit 3-C is a true and accurate copy of an email chain exchanged

between counsel for Respondents and counsel for Relators. Page 5 of Exhibit 3-C is a true and

accurate copy of correspondence dated May 14, 2010, froni William J. Cole, counsel for

Respondents, to '1'homas H. Fusonie, Bruce L. Ingram, Joseph R. Miller, Kristi K. Wilhelnmy, and

Martha C. Brewer, counsel for Relators.

5. Page 4-5 of Exhibit 3-C is a true and accurate copy of correspondence dated May

14, 2010, from Thomas 11. Fusonie, counsel for Relators, to William J. Cole, Dale T. Vitale,

Mindy Worly, Jennifer Croskey, Rachel H. Stelzer, and Daniel J. Martin, counsel for

Respondents.



6. Page 2-3 of Exhibit 3-C is s true and accurate copy of correspondence dated May

18, 2010, from William J. Cole, counsel for Respondents, to Thomas H. Fusonic, Bruce L.

Ingram, Joseph R. Miller, Kristi K. Wilhelmy, and Martha C. Brewer, counsel for Relators.

7. Page 1-2 of Exhibit 3-C is a true and accurate copy of correspondence dated May

18, 2010, from Thomas H. Fusonie, counsel for Relators, to William J. Cole, counsel for

Respondents.

8. Page 1 of Exhibit 3-C is a true and accurate copy of correspondence dated May

19, 2010, from William J. Cole, counsel for Respondents, to Thomas H. Fusonie, Bruce L.

Ingram, Joseph R. Miller, Kristi K. Wilhelniy, and Martlia C. Brewer, counsel for Relators.

9. Attached as Exhibit 3-D is a true and accurate copy of a document titled Personal

Services Agreement which was provided to me on May 19, 2010, by Respondents purportedly on

the behalf of Ilydrosphere Engineering.

10. Attached as Exhibit 3-E is a true and accurate copy of an email chain exchanged

between Jay Dorsey, couusel for Respondents, Hydrosphere Engineering, and Stantec Consulting

Corporation, and includes an attached memorandurn from Philip De Groot and Mike Menoes to

Jay Dorsey regarding "Comments about the hydrologic model developed for GLSM" 'I'his

email chain and attached memorandum were provided to me on May 19, 2010, by Respondents,

purportedly on the behalf of Hydrosphere Engineering.

11. Attached as Exhibit 3-F is a true and accurate copy of Respondents' Supplemental

Privilege Log, datcd April 27, 2010, produced by Respondents to Relators in this action on May

18, 2010.



12. Attached as Exhibit 3-G is a true and accurate copy of an Invoice from

Hydrosphere Engineering which was provided to me on May 19, 2010, by Respondents

purportedly on the behalf of Hydrosphere Engineering.

FURTHER AFFIANT SAYETFI

Thomas

Sworn to before me and subscribed in my presence this day of May, 2010.

KiiST11(AESS WIi 4?^ s,7Y
n Nolary Foblic, Sffite of orilo Notaiy Public

y Comrntsslon N36 NO Expirao
Soeilon 197.D3 @.R.C.



Wilhelmy Kristi K.

From: Fusonie, Thomas H.
Sent: Sunday, May 02, 2010 3:34 PM
To: Mindy Worly; William J. Cole
Cc: Wilhelmy, Kristi K.; Brewer, Martha C.; Mlller, Joseph R.; Ingram, Bruce L.
Subject: Doner, et al v. Logan, et al.

Bill and Mindy,

To confirm my requests for documents from Dr. De Groot during his deposition, he needs to produce the following:

1) copy of his contract;
2) copy of the Stantec preliminary report as he testified that he received;
3) his emails exchanged related to his expert testimony and review of Stantec work;

4) copy of his invoice;
5) copy of the affidavitsJ"complaints" of relators he received either from ODNR or Stantec;
6) the FEMA.pdf files the State provided him;
7) the Stantec HEC-HMS & RAS CD he testified receiving

All of these documents were responsive to the subpoena served on Dr. De Groot on April 24, 2010 to which he did not
object. Therefore, we demand production of the above documents by May 7, 2010.

Thank you.

Tom Fusonie



Fusonie, Thomas H.

From:
Sent:
To:
Cc:
Subject:

Tom,

Jennifer Croskey [Jennifer.Croskey@ohioattorneygeneral.gov]
Friday, May 07, 2010 4:19 PM
Fusonie, Thomas H,
William J. Cole; Mindy Worly; Dale T. Vitale; Daniel J. Martin; Rachel H. Stelzer
FW: Doner, et al v. Logan, et al.

In response to your correspondence below, we are still working on this response.

Jennifer S. M. Croskey
Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray
Phone 614.466.2980
Fax 866.803.9971
Email Jennifer Croskey(aOhioAttorneyGeneral.pov
30 East Broad Street, 26th Floor
Columbus, Ohio 43215
O h i oAttorn eyGene ra l. a ov
SpeakOutOhio.aov

From : William l. Cole^
Sent: Friday, May 07, 2010 12:18 PM
To: Jennifer Croskey
Subject: FW: Doner, et al v. Logan, et al.

From: Fusonie, Thomas H. [thfusonie@vorys.com]
Sent: Sunday, May 02, 2010 3:33 PM
To: Mindy Worly; William J. Cole
Cc: Wilhelmy, Kristi K.; Brewer, Martha C.; Miller, Joseph R.; Ingram, Bruce L.
Subject: Doner, et al v. Logan, et al.

Bill and Mindy,

To confirm my requests for documents from Dr. De Groot during his deposition, he needs to produce the following:

1) copy of his contract;
2) copy of the Stantec preliminary report as he testified that he received;
3) his emails exchanged related to his expert testimony and review of Stantec work;
4) copy of his invoice;
5) copy of the affidavits/"complaints' of relators he received either from ODNR or Stantec;
6) the FEMA.pdf files the State provided him;
7) the Stantec HEC-HMS & RAS CD he testified receiving

All of these documents were responsive to the subpoena served on Dr. De Groot on April 24, 2010 to which he did not
object. Therefore, we demand production of the above documents by May 7, 2010.

1



Tha n k you.

Tom Fusonie
From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirenients imposed by the U.S. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication

(inclttding any attachments) is not intended or written to be used, and it

cannot be used, by any taxpayer for the purpose of (i) avoiding penalties

that may be imposed under the U.S. Internal Revenue Code or

(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged inaterial. Auy unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. if you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender inunediatel.y.
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Wilhelmy, Kristi K.

From: William J. Cole [william.cole@ohioattorneygeneral.gov]
Sent: Wednesday, May 19, 2010 4:04 PM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha

C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.
Attachments: DeGroot Contract.pdf; DeGroot Invoice.pdf; DeGroot Comments.pdf

Tom:

items I and 4 were inadvertently oinitted from yesterdaps production. See attached. However, the "scope of
work" part of the De Groot contract is partially redacted on the basis of attorney work product. Also attached is
item 3, which is also partially redacted on the basis of attorney work product. We do not agree that you are entitled

to documents, etnails, a id othet items that Stantec or Dr. De Groot had but did not consider or rely upon in
forming their expert opinion. 'I'herefore, we dccline to provide you with items 2 and 5, suice Dr. De Groot did nor
rely on either in forming his expert opinion in this case. We also disagrce that you are entided to email that is
attorney-client privileged and/or protected attorney work product. The fact that Mr. Herison and Dr. De Gxoot are
not clients of the Attorney Gencral is immaterial, as both are consulting experts for the AG's Office and ODNR.
And we do not agree that either Mr. Henson or Dr. Dc Groot testified to any instrucdons regarding the work to be
performed, beyond thcir general understanding. Accordingly, we must declinc yotv demand to provide you with

every document idcntified in the privllcge log.

William J. Cole
Senior Assistant Attorney General
Ohio Attorney General Richard Cordray's Office

Executive Agencies Section
30 East Broad Street, 26th Floor
Colutnbus, Obio 43215
614.466.2980 (phone), 866.354.4086 (fax)
william.cole@ohioattorneygeneral.gov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Tuesday, May 18, 2010 5:25 PM
To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

I received the Stantec and Dr. De Groot files. I've yet to have a chance to review the Stantec documents. As for Dr. De
Groot, I did not see the following requested documents:

1) copy of his contract;
2) copy of the Stantec preliminary report as he testified that he received;
3) his emails exchanged related to his expert testimony and review of Stantec work;
4) copy of his invoice;
5) the Stantec HEC-HMS & RAS CD he testified receiving



As such, Dr. De Groot has failed to comply with the subpoena. In a last effort to avoid involving the Court, we will give
Stantec one more day, until the end of business tomorrow to produce the unredacted Supplemental Agreement.

ODNR/Stantec's decision to withhold an unredacted version of the Stantec Supplemental Agreement despite no
objection by Stantec to the subpoena lacks merit. Ms. Worly did not object to the question about the scope of the
project that led to Mr. Henson's affidavit. ODNR misreads Mr. Henson's deposition. Mr. Henson was asked not only
about his understanding of the scope of the potential project, but "ultimately, what was the scope of the project" that
led to his affidavit. ODNR did not object to that line of questioning. Mr. Henson then answered that the scope of the
project was described in his report. If the scope of the project is all within his report as Mr. Henson testified, ODNR and
Stantec have no basis to withhold the portion of the Supplemental Agreement that describes the scope of the work.
As such, Stantec has not complied with the subpoena.

In a last effort to avoid involving the Court, we will give Stantec one more day, until the end of business tomorrow to

produce the unredacted Supplemental Agreement.

Finally, Stantec and De Groot cannot withhold communications they had with ODNR on the basis of attorney work
product or attorney/client. First, Stantec and Dr. De Groot are not clients of the Ohio Attorney General. Second,
Relators are entitled to discovery of all documents that Stantec and Dr. De Groot considered in forming their opinions.
We'll give Stantec and Dr. De Groot until the end of business tomorrow to produce every document identified in the

privilege log provided to us today.

Tom Fusonie

From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Tuesday, May 18, 2010 3:44 PM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Tom:

Our joint-submission coordinator will be Beth Eckersley, a paralegal in our Office. Ms. Weiss may contact her at
614-728-0467, or by email at beth.ecliers,lcyfDohioattorney eneral,gqv. In addition to the Relator dcpositions, are
you agreeable to a joint submission of the supplemental affidavits of Relators who wexe not deposed? If so, these
would also be conditioned upon Itespondents' right to object to any of theni in whole or in part. Considering the
volume of jointly submitted material (affidavits, depositions, and exhibits), I still believe a joint request to reduce the
number of copies of joint submissions (pcrhaps to 5) to the court is appropriate. If you agree, wc should file such

a request soon.

Stantec and Dr. De Groot have supplied us with their files responsive to your subpoenas. Copies will be dehvered
to your office today. Much of Stantec's production is on two DVDs, most of which should be directly accessible by
office computex. However, you will need the appropriate HEC software to open the modeling files contained
witliin the Hart nan Reports foldei, and you will need GIS software to opcn some of the files in the OneRain Gage

Adjusted Radar folder.

We are withhold'uig some euiails that are attoxney-client privileged and/or attorney -,vork-product. A
privilege/work-product log will be included. The email produced by Dr. De Groot was sent to me, which I
then forwarded to Mary Ann Hunter (a legal secretary in ous office) to copy. We did not withhold documents, such
as a copy of the mandamus complaint and Relator affidavits, that are already in your possession. However, we
stand by oar redaction of the supplemental agreement that describes the scope of Stantec's work, on the basis of
attorney wotk product. We do not believe Mr. Henson testificd to any specifics of the scope of work in his
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deposition. In fact, Mv Henson testified only to his general understanding after attotney Mindy Worly objected on

the basis of work product (see page 19 of Henson's deposition).

William J. Cole
Senior Assistant Attorney General
Ohio Attorney General Richard Cordray's Office

l ;xecutive Agencies Sectiou
30 East Broad Strecr, 26th Floor
Coluinbus, Ohio 43215
614.466.2980 (phone), 866.354.4086 (fax)
william. coleoa,ohioattorncygeneral. gov

From: Fusonie, Thomas H. [mailto thfusonie@vorys.com]
Sent: Monday, May 17, 2010 7:29 PM
To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

We agree to submit jointly all depositions taken in this action and their exhibits.

Tom

From: William J. Cole [mailto:william cole@ohioattorneygeneral.gov]
Sent: Monday, May 17, 2010 7:19 PM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Tom:

We will get you a name shortly, probably tomorrow. Are you agreeing to a joint submission of all depositions + exhibits?

Bill

^From: Fusonie, Thomas H[thfusonie@vorys com]
Sent: Monday, May 17, 2010 6:03 PM
To: William J. Cole; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

Who will be coordinating the preparation of the joint submissiort from ODNR's end? I'd like to have our paralegal on
the case, Courtney Weiss start working out the logistics of gathering and preparing the joint submission.

We do intend to submit additional affidavits. We can't answer when yet, as we're still waiting on Dr. De Groot's
compliance with the subpoena served on him.

Tom Fusonie
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From: William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Monday, May 17, 2010 11:58 AM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin; Mindy Worly
Subject: RE: Doner, et al. v. Logan, et al.

"Tom:

We pxopose jointly subxnitting aIl (not just Relator) depositions with exhibits thereto, provided that Respondents
(and presumably, Relators) resei-ve the right to object to any testunony and/or exhibit(s) therein. We also support a

joint motion to xeduce the number of submissions of any joint material.

Do you intend to suUmit any more affidavits? If so, when might we expect to receive a copy(s)?

BiIl

From: Fusonie, Thomas H. [mailto thfusonie@vorys.com]
Sent: Friday, May 14, 2010 3:11 PM
To: William J. Cole; Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin
Cc: Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Subject: RE: Doner, et al. v. Logan, et al.

Bill,

Thank you for the einail. As to the Relator Depositions, it is all or nothing. Fither ODNR agrees to submit all of them
jointly or r one of them. We need to know Moriday, May 17, 2010, which depositions the State is interested in
submitting jointly. Given the number of depositions that need copying and that the deadline for submitting evidence is
the day after Mernorial Day, if we dorr't hear from ODNR by the end of the day Monday, May 1.7, 201.0, we're just going

to have to go ahead and copy and submit depositions separately.

We've already planned for having to submit an original and 12 copies so we canriot agree to a joint inotion to reduce
the number of copies of eviderice. We might be able to agree to a joint motion to submit a reduced number of any

joint submission of depositions.

On an agreed statement of facts, we'll get back to you.

On the issues related to the experts, how is it that the State of Ohio believes it can withhold copies of documents from
Dr. De Groot's files on the basis that we already have copies of the complaint and Relator affidavits. Dr. De Groot was
served a valid subpoena for his files, which would include the camplaint and itelator affidavits in his files. He did not
object to production of those documents. We're not aware of authority that a party can withhold a portion of an
expert's files because the other party already has a copy of some of the documents in the file. In fact, ODNR has taken

the exact opposite approach in ODNRv. Baucher.

Likewise, Dr. De Groot did not object to producing documents in his file he did not rely on. Again, we're not aware of a
party refusing to turn over portions of an expert's files because the expert did not rely on that portiorr in preparing his
affidavit or report. The absence of reliance on portions of an expert's files is certainly information likely to lead to the
discovei-y of admissible evidence. Again, ODNR took the opposite approach in ODNR v. Baucher, ODNR v. Linn, ODNR v.

Minch, ODNR v. Post and ODNR v. Zumberge.

Please advise Dr. De Groot that if we do not receive a complete production of the requested documents by the end of
the day Tuesday, May 18, 2010, we'll have to seek the Court's assistance.
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On Stantec, ODNR takes the position ttiat despite having Stantec prepare a report and affidavit pursuant to the
supplemental agreement, it can redact the portion of the supplemental agreement that describes the scope of Stantec's
work. It you have authority to support ODNR's position, we'd appreciate it. Again, it is contrary to ODNR's stance in
ODNR v. Baucher and in ODNR v. Linn, ODNR v. Minch, ODNR v. Post, and ODNR v. Zumberge. All cases in which ODNR
produced its contracts with its expert in unredacted form, Finally, ODNR's position is contrary to its decision to not
object when Relators asked Mr. Flenson in deposition to describe the scope of Stantec's work for ODNR in this action.
Uriless we receive authority from ODNR to support its stance by the end of ttie day on May 18, 2010, we will be forced

to seek the Court's assistance. Please advise Stantec accordingly.

Tom

From. William J. Cole [mailto:william.cole@ohioattorneygeneral.gov]
Sent: Friday, May 14, 2010 10:34 AM
To: Fusonie, Thomas H.; Ingram, Bruce L.; Miller, Joseph R.; Wilhelmy, Kristi K.; Brewer, Martha C.
Cc: Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J. Martin
Subject: Doner, et al. v. Logan, et al.

Counscl:

Our side is mecting on Monday to discuss which, if any, depositions that we are interested in submittnig join@, and
will get back to you. Whatever we decide, what are your thoughts regarding a joint motion to the court to reduce
the ninnbcr of required copies of evidence? 'The rule is oiiginal + 12 copies, and with what both sides have,
that will be no small effort or cost. We should also think about an agreed statement of facts. While we

obviously disagree significan@ on key factual issues, there ma.y be some facts we can agree upon which can make

things easier on us and the court.

In addition to what Jennifer Croskey provided on Monday, we've received documents/mate:ial responsive to your
subpocna to Philip Dc Groot, and will pi-ovide to you what is not protected wosk-product by ea ly next week.
While both Dr. Dc Groot and Mr. I-Icnson are testifying experts, we do not agree that you are cntitled to requested
docutnents/matcrial wliich they testified they did not rely upon in foxmuig their expert opittions and reports. We
also object to producing documcnts/material ali-eady in your possession, such as copies of the complaint and
Relator affidavits. Finally, we do not agree to your request to remove the tedaction from the supplemental
agxeement with Stantec, because the redacted portion is protected work-product mateiial. Mr. [ Ienson only
testified generally about the scope of Stantec's work at GLSM during his deposition.

William J. Cole
Setuox Assistant Attorney General
Ohio Attorney General Richard Coxdxay's Office

Executive Agencies Section
30 East Broad Street, 26th Floor
Columbus, Ohio 43215
614.466.2980 (phone), 866.354.4086 (fax)
william.colc@ohioattoxneygeneral.gov

From : Fusonie, Thomas H. [mailto thfusonie@vorys.com]
Sent: Monday, May 10, 2010 4:23 PM
To: Jennifer Croskey; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale
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Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: RE: Doner, et al. v. Logan, et al.

I was not aware of any prior understanding to submit depositions jointly. I had mentioned previously to Rachel about
splitting the cost of submitting the relator depositions, which then led to my below email, We are fine with submitting
all depositions jointly. Who should our paralegal contact to coordinate the joint subrnission.

Tom Fusonie

From: Jennifer Croskey [mailto:Jennifer.Croskey@ohioattorneygeneral.gov]
Sent: Monday, May 10, 2010 7:33 AM
To: Fusonie, Thomas H.; William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: RE: Doner, et al. v. Logan, et al.

It was our understanding that all depositions would be submitted jointly. Are you now suggesting
that only these depositions be submitted jointly?
Jennifer S. M. Croskey
Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray
Phone 614.466.2980
Fax 866.803.9971
Email Jennifer.Croskey@OhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor
Columbus, Ohio 43215
Oh ioAttorneyGenera i. aov
Speak0ut0hio.qov

From: Fusonie, Thomas H. [mailto:thfusonie@vorys.com]
Sent: Monday, May 03, 2010 1:55 PM
To: William J. Cole; Mindy Worly; Rachel H. Stelzer; Jennifer Croskey; Daniel J. Martin; Dale T. Vitale
Cc: Ingram, Bruce L.; Miller, Joseph R.; Brewer, Martha C.; Wilhelmy, Kristi K.
Subject: Doner, et al. v. Logan, et al.

Counsel,

Are you planning on submitting the depositions from Relators, Mike Post and Mike Highley? If so, we think it would
make sense as a joint submission. That way each side could split the copying cost and avoid unnecessary duplication.
Could you please let me know this week?

Tom Fusonie
From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements irnposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any
transaction or other matter addressed herein.
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CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marlceting, or recommending to another person, any
transaction or other matter addressed herein.

From the law offices of Vorys, Sater, Seymour and Pease LLP.

IRS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with requirements imposed by the U.S. Internal Revenue Service, we
inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of (i) avoiding penalties
that may be imposed under the U.S. Internal Revenue Code or
(ii) promoting, marketing, or recommending to another person, any

transaction or other matter addressed herein.

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the person

or entity to which it is addressed and may contain confidential and/or

privileged material. Any unauthorized review, use, disclosure or

distribution is prohibited. If you are not the intended recipient, please

contact the sender by reply e-mail and destroy all copies of the original

message. If you are the intended recipient but do not wish to receive

communications through this medium, please so advise the sender immediately.

7



.HGRSi')NAL 3"Y?tCE-S
i1iG121;E15?1:E1VT

71j1S AGrt^bN1E^ i i,s d,ticle-,.Chi:s ^^¢ dxY tif ( fi tJ 1^11^J ?^IO, bY and ^ nk[^een .tl e.
Atatb crf ^tl a, WpArtdipit't:tif 'Wtul-A] li;,e8ttnrces, 2045 Mx=d Dz3, Cdpinkis> O1aiq

I afot^.'r^d to 4S tlie ` Sta:te" om `1^ppar^ aient", ^eting tlir.tlug^i: its director,
Sean. D. Logatx,. purst+atti to secti^ia fi5U1,U1 vi` tlsa Ohiv. Ttqvised Oot1i: 46 i?liilip D:eG'rbai;
PhD., FE:., atttl HydrosPhew P,4agiitmring, I':O: Bcix. 360530, Cle.ve1nttd; Otiio 441'36.
1letciti4et teteac'.d:ttl gs ttie "Coilsc[3i-ara:

WIrTN^`5 ^"w'la^:'

CUHEREftS, tluc Iepaittnent zs the Responelen't ln an LIKLLs`it^l 4060 iit Maiiduntiis
knowu as SWe o'f Y?h-r'ti. e r-eL tiY't^yne T: I?orzer; et ut., u:. &an D. Lnga're, L[zYeceot; OFtib
Y3rpati;ta»trtt vf Ncttit-ttT Rest aiz tes and Ofiso Departrnerzt of Ncitatrz7d IZesour'aes, Supreme Court o'F
Oliia Cge N0 QJ-l-^qQ,(tli6 "GstW't GasG?'); artd

°Gt?Hh.,iMSAS, tlte pclx;ictrtiefat Evislies tRO.o.nggga tl^e servic^s of thg.cl atts[rlta3at cn lard' 'itte
eout5z^^h%ial, th^tsext ^deioext^d_'testitnoiay [ts approl5riate7si c^fsc:oupiy>pre-C7e[iritt^,_a7tr1 hea^'ipt c:1'
111 0et:s ",liCtCt[Ftiln;;; to hytfeu3.og,y Eiitd liytlr.nulics of tlte Gra[li3 Lake St, ivT7fys, flh.i'a WaFcrshcl
insofa.r <rs tbose`[ri'atters eoiteeiYi tha Covrl t',ase; and

Wk?EREAS,,: '.T'he 00#Stktt4pt is 'uiiitineiy,tlcna),aAed to prbuatie ^azt1 advisca[;y stl[YSces b:y
virtiie pi. ext^nsive ^cpe=ieriee teacli^tg and consii^Eiii^ tn t3ae ^i;^rl u^ wa`ter rdxourties

NI3W '1'MMFO(^P--; fm#be pi.iCpt[w oE piovidntg said:9eiro4 e^ ai7d in=consl.dera'[iaW ut
ti'ae eomp^nnatian t[^ `l7c paid, tU:e p treief'lliereto eovettattY 3t1ci agiee a3'ft911^i'wa:

A. 3'1[e D:eftarttnetxtuetatns.t'hc.Ctznsultaa$ta iitadecta^eandj).arfam all work, duti".. ansT
Rtci€Yiti^ tts ;y'Xp6tY cati:sttlY'alit to tlse heparfiitent, wl3ieh shall, iaclstelc co?E'demtial, exipeet
cUnsu3t^itC,se:•t+'ree^ t[^out9itted in tkte fk3it:oiY,tiCti^ scape t;f'wdtls.

scbt>t; Or wo.r:R



F tpactrtleaYt tvsei•ve5 the rigfrt to 9litzd?fy tHe rav and scope of ser.vices
p^,av,ttedAbY:ttre,Cc^i^ui:tant;artd.asso^ ated-^^sts t#tct^to.

B T1x.e-:C iiasiiltaiti- ^greCs t^ peF£bi.tiitiniely any dut"tes witlsin the scalse :of )ti.s expestis
antl e^^etteaip:e a:si tin mpcit as aee tl4enmt:d fieeissiiuy b:y tt'se DepatliVent or the Offie.e of the
AttptiaGy Ci^nerax. ^')tesn tltt.tlas at°e to.be'.pez'Fvrrned'itt a pr,yfess(onal.s.tta7ttet ir; ad'eoxdanee tivith
ae¢^pted; egtabPish^tl ^ acis`^s a^id ptoeefties. Tiiese dutias 1re to be p^i^oktneii.^aclttssve[j by
i9ie'Consttltaitt tattdai t7ieschtervision of"the TJe}aartntent or tlae^OFtice bF'tlae Attotncy Gon.eral,

Cvasuitat7t Agtees that he will taot diascuss or di'sclose any ia^formatioaa ot naaterials
ol^taltie•d puf3uaiit it3 t;'onsttY;anC's'reslYo.ttsibllities under tltis Agreen7arat 4vithQtit the eonsdat of
the 1^ t artn3eu{ a}id tho Office of the Attoi-ney General. Ttie Consit(tarit agrees.to. be bounel by
t:he'ternis of al't pcotaetixe orders entered by any court in any case that fnay daveloji;

T), lai th# ev4r7t tlitit fliis case liliS:itot been seCtltrd. or'cit.herwise disrn3ssed at the time that
thp Oat1sl11Cant Ai{Ms, lYis ciL tt^s under t13is Aftedirierit,'thc Stato and tlae' Cotisultant naay exteiid
nnd moft tl(is- 491;eeazent'os deeil:ted 31eae'ss4ry by'the 5tate:£or.tll.e renraintter.o.f this ease:

E. Tliis docmnetit ebnatitutes the Pn•tire Agreement between tht!parties. Neitliec.party
naay !itii0dity, o'r :tartesid tbv t^z.tlt di this, A:gicenient, excep't by miu'lual, wr.itteri agceerirent.
Nx tt{tei:tbis f^r,t'?ilkedt it2^a° a:ity a'igtat"s; [31i'Gco or oliligafyotts dt st ^ibed,l^e> eras sliall: be.assi^necl.
ei[hcr:piltYy het^tq v^tYltptzt tlia ^i"i ar sz press it fitte.r c,Onset t of flte c thei' yia ty. Tft'is ^greeniene
slral'1"ize eons.tnted :ttitder the la^ bf tlse State of `02iim:

:^^ctisatibn

A. 7n aonsidra['ion ir1'tlis satv'icess to be; rentiEt'ed by Consultaiit the State ¢xivenaftts and

a„,̂ reey xei pay ta sa:5d. Cotaeul'tant 4 :stntt not to exCeed Fifteen Thousand aiid lirb/700 Doll,rtcs
($15;000,00) in fhe aggee.,gft"te pa.yabls npan subCndssion of invuiues not to eKeeed T'if)edAti
T1'rttttsand a•rsd No11'370 Doltitts (5.15,000:00) by the Consultaritand cspp'ro:wed by tl.?e D-opatt' .rieni
^uttiJS 1b'i .payin.g ^^ft fiUe scl' le^s Itq•ye..be.ctt encunibered by Fut•cliase ^rder I^lunatier -
and.Are so eerti,t5edby t#te;D'tp;e[ tot'W't th'@ Qlfice of I3Udge( atid Iviaiiag$taiecrt on ^
20'1D5 filbligatip7is nf the: State are sk34)ect to tht: pio'visioiis of section 126.07 of the Ohio
ltev.'ised.'C:OCIe>

B Co3tsulta^itstsal'lliepaidattliefolloaving:ratess.
1) :l^l5tlip. D^i;l'a at, L'h.D., P.E.-t^he llititdzad Twenfy F.igh't & NO>1110 Dollars

($;128:66)' ¢ist` Isdr.it"
Z): 3VTit;1#a91 lvf4.rto0s, Ph.D., P:E-OIXe Hiid#xed, tight 4€ No/700 Dollais

•h'oa Er;($1•0$;00) per
C. Additio^aal co n3^etasation fot°t::avel casts, inctuding nuleage; lorlging, or otb;et costs, is
expr:essly wa ved.

fwli^te.

A. Frrytttetits uiSider this P,;,-icement slsall be due on the 301" calendar day a'tter the later
o#:
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1) Tlzt date of aetual reccipt of a.pXtsper invoiee by ttie SCa:te.
2}. TTte tlatc;s .ttiteas ai•e acdepted in ac,cor-danee witla the tpi ins aklie Agre,etitel7t

B. The ilato ot"{t1e' wm z.ai t isstbali liy pttiynaent'shaIf be ctsnsidet:ed ttse date 1>aynixent is
ftt:Yde.

^lilti,ilicd ^.eClttigtaTeuES?

lar^VqieeS fibail be s;tbrpitte.d in original tuid three (3) co•pie5 ta tlae State; I'ro.per
fttvofee~raYtcstine'indz^ the ^otl`oauing iz^fvcntatfon and7or•attachett'd'ocurne.i7t,ation:

1,)1*Tante,oiid at3rlfess af:liitsuaess c.onoertx as cic#signttted in:the A$re:ement.
2) aj&rktl.T4X, SMiAT'it.Aclon Wi%Wi• o60ness ad,ric.'eitx,
3j ^ti^qf^'ceriYiteanqe ^f^dg.ess.

1t^^3et• Iatvoices

.T:l att ttlvoice, cot0ilis a d4-#e.et & itttltropriety tuxdFpr rt:is-noC a proper invoicd as ttefuted

lu tbrs ^e tiota, a t;vttatten uotif[catian wd-t(teimpt'opax irav.oice shall b:¢ sent to Constitta'Itt fur tlrc

Swe wetl3tn i'iftotit. 0 5^ ealeaitiar Heys after r^eeipk o'f tile inv©9op 'Tlie:navioe sltall aontaTi tt
des ripiaon ofi(t^: cfefeot rol, aeT^'optiety at?d.any addttio'tal. izilbtetaati an. neeessar.;y to srorreet the

de.f'eot or tmptopt ietu It'sut•<lt ncrtfixtiaation has Ueeti sent, the reetttzred-pay:ntexit ilare sliall be sixty
CUpk dtlys etftet'rece(pt oPa pt,olxe3` rnvtsi'c:e or servdce aeceptagee; whichevei isla#sr:

Tk1 dYN r f 11 ^. tC .1?w

.#ota i16;10 of i!lieC5laio 12evised Code.is •applicabfe to tli7s Ageottrent axtcl requi'ted
payn§^iit' af ittter^st on o^dt't^tie pay'nretlt;5 fttr ttll ^Siopet' invtiiees for wlaiCks the reqiiireti payttretx't
datc tseettls t^7 Ssi,° aYY^t fuly' 1, 1^$5; he.interest.Chargt Slrttll 13t at t`ate per calcr3du^ #tt.o`nth tji.nt
eclunls oSje tWelf^(^-tik the ea[e^er hnntti'n pressrihe'tl#3y ^ef:tion 5703.41 pfthe R3v#sed Z<okde.

Iziy?I' t^iA ^ata PakenYs aud ^cSnVa'l^ti'ts

't'lt"e Statb sTtial l litivm Yiiu'eSit tcted atitlat•Yr.itytar tcproduee; dlstkf bu:te a'srel, ci'se any subrnittecl
data ps arraYelial. 41 tyliiSle; or in prirt. Nks tepoit; doaume,nt oi, ox'hea mateflal ptodttoei9 in
oi in port. itiath flie "f'tttids pz-ov#ded to the Consultant by the State slaall be subject to

copqri& by ElieCbnsuttarrf ip the t3tiiteQ 6tates o'ratry otlzet eountty.
Nn pe7sonl?el o-f the Consultait.t.who exereised any funettons or responsibilities itr

sctnue,ct.itet with.ll'(e: zevieW ar itpl t'oval 4f tlte undertakittg: qr caa [.ying, outof an.y Suela work
liii1y acquhe atty pcts.onyf nate.resf, riit^et.nCa{Ii<tkl, #ttw to tht ool^rpi^tr^rt pf aaid wolk v6t^7tt-

antiueGt:, Wlttclt is::iiycott7gftd^le or instqn't^ict wi61s'tjie d sci3arge qt ftr]fil7i}teti.t of tlieir tLnctiotis
05 casi^ i^stbitiEios x ath texpect to the c ttl^itig put of saiEi w:ot-k. Any :scteh person wh0; pr'yoi• to
t'lre e xt,utian ot this, Aptseohtert, aecluiees -a by stiedi ineornpaibfe or cont]ictingpersonal in[erest,
orgfter the eM,^tive,date'•tTi`t.13Y5 Ag1'eem6nt'vo.luntarily ort involuntaiily aequir•esany suclt
i JSqntpatibte' or Con^itidtin^ petsostal'i itcrest, shall, ilntuecttately ciiscitsse W or her.ititeTest to the
ftanift¢ptin: lvrlting T1lmeafrtC t,1?e o:t`slze'slia#l liot pa'rtleipate in anyact a5n affeAing;eCte
q nrk undet tttis A;grqeniaazt traiCess Etze S epattxi^gn't shall de'tertrit^e that;: iia zrftha persoata#
int¢i'^t dise#osati;:liis or her pAtd'tci^ ation in any snch acE'i6n:would not be contiacy to the pukslic
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119te1:^

TH'as Ags.eetzteizE, sli'stl Ce`rlttiYrati: otz lutte.30;.201:b uazless il•ae. ;Ag,xeement is c:xtended.liy
]hutti0l.:a^^'e,43kTe17t; 3Yid n1 +NYIxii1g. t1l1$lIY SYiai$l tibI3g ztroT3$ ofthG Sl'atG Etl:iCler t1ii5.,f4.p,d'eelfiE41G 27°e

su^j@GCt23 :tlte-ap^l;q^?t Fatfon .oil^;^Ut'flGi^flt ^'uit4ls l^y t^I^ ^.Xr̂ .net'al- 4^aser#'i^{^v 2S1{^^or t}I"tplbval o^'Lbe

^Y117tr(;Uil)gBtd%t,^^r. Ifal 3317y tY77iB Sn{j^3^{(.11t'^o17YIS are J1.Ot a]?l7'{'O^}rdi'ttLt7 Co G,ont^iil,lte ^Yln^in^tlle
payrr7e:rlts 8ue ur,dur. tTiis: Agreement, tliix Agreement will te-rminate on tixe ilate the avail,abEe

tppr.apr•iaiioza ex}iiles +vithoat any futaltet oliligation.by the State.

TjzilTitizliieitt:uiid5iisM?,siaan

A. "[`hp^'Sfpt; Tay }.Wnfn;ii'e or. stf,speztilthis .Agrecntent itxt appe-a rs to tEu S:i;ate that tlie`
ConsultanY h$s AfCsd to .got)fazna sat4sActoriky a3ay reqzlixerztent of• this -Ageeelztetrt or tf
Conscrlftiui' 3s• f i v:iotatmno3'a ^aecatic lIi ouision ofrillis A,grifr;naefit or 4pozA jctst caLfBe.

$., Fs3't[ie ove,nt of'ta7rniEfatioi'i of suspefision dftlt$s Agraetzierit,; tJie StaYe shail-have
cklu4rer^ti'i1? az1t3-.:.I^^:is^C^St.aY"t O;fi,a^1 ieporiS:+:d9ptl^?^.tfiYS aYrd cjE}aer ii7at4'?"kd1^C^5.sEZi.ti?^od and pzepl13 eti
pttt^tan^it to tlals ,•? Oeem:mt; L9pttgt S€1'iYonrler tzf i.sUla zriatels, tito O-.r,nsultami wilE recehe:
Cont'17e^15EFtiC,^d3^OF k}^lI Y5'43'if pgkf$G[418d 'pY'SoF•ttr f^lC•.(^x"ltC o^te['1Tlilq'}t't({rTl'^7'SUSptrflsioR: ort a pro tdElY

tbsa$i5.

Iri tl,ze p.erfortnance Q'1Ytitg.¢ontiact; tf4e CosrsCi{tant agt'ees as fdlloWS:

'Clie.Gonsultant s`lzalt arot discn€ni.tizate agaiitst any enaployee ar apPP;anl fe?r entployrrzeirt
bc ause:af race r^loi, r.eridion, sex}'frg;e;:disability o.r:tnil'a'tary status ^as deFned in stscfint#
A l.i 2.Q t s)f tlie is`evised Cotiq, tfational rit`igitt, or an:costr.y_ Th:e;,Cor•istUtattt: stzall takeaft`trrnat'ive
aufiou:tb.-^Msueetliatappli'caitF :arettripioyerl,atidthatezxzlSloyeesate.tTeat ddvriztg
entltl^^lYrent z+'itlzputra.gaa to.tlteit-rxce; co9oz;,:retil;ioai,se,e,age,dtsa^ility`ttrmil'itatyst?t`ti[sas
deflned iii'seetion 4112,41 of the Tt;evis.ed Code, national origin; orancestry 5 clt aetion:^lzall
inclade,taut is n'et tn9ti3ed;to, the follbavhYg: fli^tployment up€Ya^ng demotton^ oa°tran^i'er;
emt[itnseint szr•reCiac#Cm4L'it,arlvirttisittg^ tayo€Poz ter[ninat9otz;Ineludin.; ql>preuticeship, TTte

C4nseiltatit a^ee^'to past ilt c^t3s^IScxtott5 i5lnccs, ava'ilabJa to es^rlqyez:s and aplils`sanfs fot
eniployznetzt„no-ti^^s'zcs lre pt'ovtzl^d bytlae l3cpa.rtitieziCsettiag^?rtSt tGe p?ci.vSsittus-of^tliis
tlo7di5,C1'ltt1a43EYtltril GlFlitS^.<

The Consultant shafil; in a11 stzli¢'itaCiun oi' advertisenients for en-ipioyees placed by or on
behatf of-tha Ootisuf'tattt, etate"tttat all qxtaPified appIicaitts will i,eeeive con•sidaration f€zl•
etifp.to.ylt7ent i"^^i'dioia.t Ce;g'dt'^ fo ^ac^,, poltir, i^ligion, sexage,Osabillty or n7ilimy statti'sas
delit7^d itt xeaiion:^4112 pX of tlte l^ ^vi.5 ti. Cocte;.ntttional orib'it1, ;ozatrce,sh:y.

Tiie CUitsrsftan6 a,g^'6astu can7ply.vJitlt all pertitient pi'ovisiotis ciflhe Anierieans w•sth
Disr^tlailities Act aiti.i agteesto assuine fuil r'esponsibtli:tyPor noricazxtplia-n.ee the:rewitli:

The Consult'a.nt sla] t: attentpal topiit'clrase seraices from n1'iitarity-owned Beld'sei'vice
nl enckes and oifiar eompaivles w]ie[aewcr.possil le, The Corsziitant sli.all atternpiTo proeure
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naetsshtiy.ntaY.ei[t75 fi.onx eriinAtity-tivviiot]'liusiness>?s wlaenaver possi'b1e.

flae C.0nsc,tltant aageees that it wi1T fulIy cooperate wirli.tYie StaYe );qu<n.{ EYeaploymelrG
GJppor€titnity ^ovsditrttoi, wi'th xny official or a,g.eaicy of the State or Fedeex7 C3oYeznfljenxwtiach
sceks tU etiininatu sCntacwtiai e axployment discriminat tan, and w 71a all C fk at'$. rfate: and. Federal

to: asstue eci'tifil emplrr^ixtent pt^ otices imr3er tkis Agt;eetnent antl sa,td ^onsultalrtshatl
cosaxAl^(^ra+^tly w$tla ^ 1C rezjit^sYs ahd di3'ectinns fiotix the Sta€e of t^hio oi a#y of'its off cials
an+l ar;; nctes Ut t11i5 re^at d b Yz1a bEi zrc attd duirng petfoatiia'nc^: Loulsuttant a^taes;to ao rjil y
with al^ iiFOVlsiotns ot fieocxeaxt.l:^^.;13 ^ at CttC Oliic' ^toua^eet, Co.tt^:

t>i d1e eve+tLlvt fhe G 6fisulta+x s-i5aitcartlplianee with ilxa iaondiscr3c,nlrlaf3oaa ctaztse;r ofl"^Irfs
Agrzornon(,itriS t;y'ecttTuxtrt:may be e2fcclied, tetminated or s[t's&rded in xvkto9e 4.c in part and
tlxe ^o^as,h)kant tl^ay be-i^nel,t gtble for $.ttt3ier State Zs'4ratraCts, aixEl pthet• sucii satlcCioats tnaY li.e
ianposec3.aiie9.cenaedies fnstitated aa odiervwrse proui iad by Eavt,

The &M3ultant agitesto: coinply with all appiicabie state and fitderal tawrs reprt#icig
dru^-ftie^ ^vor^glae's Ttte Go3istt3tant shall makea: gaod.faait,h: ef'fottta enstue that all G'onsultatat
cmpioyeaex Wbi):^ wUCking on tiii'a Apperxsent°will itotpurehase; transfer, use on }aossess illega!
dtul;s:or:a"lon3iol or abcise prescription drugs in any way.

I Ire .t oaSsc Itant eet[ii r^ EISaf xtea-Yh.et• it nor its emplayees ^are p#iblic eyiip')oya.es of rht;
Uepftrtirt^nf qtttdtx' icda,Ga( m-d sfate )a:tiv for tbx, r.etir,eo.t'eax^ deduction, aind Wo^kees!
Gotftpcaa a^ ^u pr rlsnses at3d tIitit the ^ohsutrant'eat^ies ^o^kers Gortipei+^txLton aoverd^e.

The GtansrrFt'atxt slittU' be wlraElyccsponsilii>i -foratly and atl c#ait:tts, act"rons, daxttages,
liabibity aud exp'eiise in coaniee3'ion witlx tatid ar4su3gfronx worlcperfopxratroe ttndertM'is
A^reenrati.t.

The ConSull:aStt aMfa+r+ks x'liat, tts applicabtq, itri it, no')yarpY IisLeeti'^ Di^Ssrov-.(i) a1 (J} of
3actton 3517.1.3 of owe CY0o It,evrqed Ijvode or sponsc of suCh party haYs ptade, as4 an tndav?d,irnl,
wfttxi'ii filie Twti psevious oatend'ar yeat+s„ one oraxuaie co Ytribc.rt'f+'oris iota3i»g in excess af S 0,000 to
tl7e' Coveriiotr or ta'(iis eat»paigi coniniitC^es.

The Constilxatifi; affiYrnatively represents a.nd warranYs to the St9:tp fllax it i's PiDt su}iject to
t`rttding for r^aoY:ocv i,andett R.^, 9X ot that ithas:takrn appropriataron'tedtal. sta;pa requai•atj.
ttndear Tfi,CA.2'4: ae oMeiwise qtialif'res Ltnr.ier t,bat seetinn Cotttaactor a^rces CtSat i^this
eoprsaenratiod ot+ -mai'racity is:deer,iaedto be falsc, :the.'Gontracc shall be yoicl.dL firiitoasbetweetT
thu pt+kt?es to tlais cotxtT-^fct„ aa5td at;j?"fiitls paid by:klae St^te ite ennder irx nxodiatety slaaâI be
repaJd to tlie ^t+tiTe; tir aq actiolt Cor tecpvary iinFePOdiately +x1ay be coin tie7iced by the gtatc.£or
recoveiy oFsaid. fiEtid :

Fttts lagxeoi2aent hxay be o3tcciited ix`a two or tixore•eouixt7parts, e•ach of'Salhich=:staall bz
deon;eo;tq begar otlVx;ai '"d takeat te^^^faPt S1i ii1'iae:daettt^4'tobe otie the safisr instntanaeiit.
Tlxrs AgiCena,en`r:rixay b.e execwi;ed a1Yi[ deti'm'r^d by ('aosfaiiile or eJ,eet-ronically iix IvIictrosoft 1Jori3
or I?A:p-Ecnnaad'>
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I

[xae }it4t d:tn cio s¢ Irelrsuttxtt to.Sqetittn 2}099.33 ot'tYte L'7hid I^eviSed eodc, the Coz}sult'F+iit
l9erefty represants arxd wart:a)?ts t1hRt'Cortsyii nr. {i ) has,not pirovit}e.d m^teTaal assistaaice to ati
nYg1n eattfyn 1xSpe.tf dn t[ie T,^t^oz ist Exeinsidat List of.flxe Stato)gp^r}z^ etik of ttie ^1n3texi $tates;
C?) iY^iS; dtst^S^tecl ^^4r^t elu^ttp;y ^f'ttla ^;t^cis3 iv^d7ns3onSiist, and, (3j'icu^fS^71y ia;2S attskuer.ett

Ntt°' tct^vePy c^esY.io^2 ozt fl:ih oltao 3e)j^Yxtn^tit o#"PUbIfe SaN.ty's f.^Orair "Declaratioxl Aegard:utb^
Nlateci_aI Assib#^uice^vtia^si^t^nc p ttY.;'^'i;r,ttirist OiganizatIou:" .3Ptlz?s i'epronsi#atrion is deeili@cL
false, this Agr.eeiiacn'E fs voidnb initttio aiYd Consultant iztz ltedaAtel^S^ tiIl repay tti ttsrr•Sia'te biiy
Ynd all firnds p sid undei il3is. A^ec ^roeett. Infornaafiiot and fqxms conmuirig tlie Iw"laraticita iiray
b:afistinctnt ht ;Ifivritiir^lt='.'i dse^ŝritv:olito.aav/dma/dnaa general Ynfo;as^

In nneoedqn,ee Wal1tL-xt;Cutive br„'t1aY2Q07-078, the Otaiasttitant,.l}ySlgdiAeute.un'tliis
[ittetianentx ¢ertities tlaat it. (');^: izas rei iew^l nrisi t nd'erstands I YecttCiYe OtiY^ 0:07<0'f lifls
ti:vttvrota uitd ttiidct:staixcts the C3hio.€tiiics <znii:conflict of intsr.est laws as `.for.uio in 01tio Ttdvisuci
Cotie bia}Athg.102 i tid tri ohi6 Rav's'sed Cade Sections 2921.42 aiad 292i.43, axid. (3) will take no
a^[iot 4i1 oitSis.:tot witjatliose t:aWs atsdl'6y tlfe Exeautive Or.der: The Ct)nsu3taritunderstands tlitti
titiT.ur.a pcl ^oitSpSy i iYlt Cfi1^ko".s'i tltics and con#lict of itttez•.est laW,'s tir Wi.tta irxecttti re Oader 20,0.7^
6l^:is; nt ^^selP.^;t^Ettlil^ 14t, tea7tt^n,aFiAta;t^'tttis ^gt'eerll^tt;:a^d may r.esukl iri th97s#ss ofo'daet.
cotttraoi§ cxi grawitli the StaicVfbhio, 'C[te );xeeutYV.e ^rd Y^asi l^c iQllntj:att
1tCtp^/e^auerfskr2 c?liStr ^^iv^^"^it^tals!(1/Exeet^tivee^rder^'41@ Ol:^.drlf'

IN T1rMith:tJNl.rWI4T 32E(JT , ttxe: 9ai.d parties bereto set tlieir tYa04s as nf the day
inttiCat;&tl I eraiix'6e}ovv:

Mydyosi;?he7e Nigiirneeriitg, STATE OF flHIO
1',(3.13©x 360S30 DEPAEiTIvSEW C3F lU"ti:TM2ALRESb'UltClr5
Cieuelsitcl, Ohio 44136
(A44) 97340S4

I^^
3a^'ix•ooG,., 9'Ix t7 ; T':)s.

2010

Fcderda.T:axi'd Ytificatiani^:tinitiuti

/144wo/^ "M -0.
StzHn D, I.ogttn^ 'Dire^tor (BZ)
Ri'cltard ;1ulillesor7; AsslsGaCtt Dii ectc5i

D'ate.:
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William J. Cole

From: Dorsey, Jay [Jay.Dorsey@dnr.state.oh.us]

Sent: Tuesday, February 23, 2010 1:28 PM

To: Henson, Tadd; Ringley, Bryon
Cc: William J. Cole; Dale T. Vitale; Mindy Worly; Jennifer Croskey; Rachel H. Stelzer; Daniel J.

Martin; Rowan, Charles; Mohr, Dave; Dorsey, Jay

Subject: FW: CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION AND ATTORNEY WORK
PRODUCT Doner update

Attachments: Hydrosphere Comments 23 Feb 2010.pdf

Tadd,

See attached comments on hydrologic model.

All,

Please see second set of comments/suggestions on presentation of findings and focus on more frequent (1, 2, 5,
10-year) events.

Jay

-----Origfnal Message-----
From: Michael C. Menoes [mailto:mikemenoes@zoominternet.net]

Sent: Tuesday, February 23, 2010 1:05 PM
To: Dorsey, Jay
Subject: Re: CONFIDENTIAL ATfORNFY-CLIENT COMMUNICATION AND ATTORNEY WORK PRODUCT Doner

update

Jay,

Attached is a PDF file with comments from Phil and I regarding the Stantech model and report. Let me know if
you have any questions. Thanks.

Mike

5/19/2010



HYDROSPHERE ENGINEERING
P.O. Box 360530

Cleveland, Ohio 44136-0009
440-973-4054 or 330-721-2722

February 23, 2010

ATTORNEY-CLIENT WORK PRODUCT: CONFIDENTIAL

To: Jay Dorsey

From: Phil De Groot and Mike Menoes

Subject: Comments about the hydrotogic model developed for GLSM

C 1 -

H2. The peak flows determined by the hydrologic model should be checked against
the peak flows in the FEMA flood studies and the peak flows predicted by the
equations of Koltan (2003). If significant differences exist, Stantec should provide
documentation to suppport those differences.

Page 1 of 2



ATTORNEY-CLIENT WORK PRODUCT: CONFIDENTIAL 23 Feb 2010

Subject: Comments about the hydrologic model developed for GLSM (continued)

Page 2 of 2
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oÛ N N Ou W^0 U`r m ^

rip^

A T C ry N E^`^o

u 33S 3rt°

^ ^
O

a
Q T

vp

q 7- T
a
F

Q3+
U

Vy

:C C 'fy' p v Cp
N

d T
^

Gp
N

m

O
c

C ^ C T S S ^

r.

2 O S

ui

5

W y

q •^

G V ^

^

T

m p dZq N ^G

c

ry

W V Tn C

N ^ N C C

g1•• c7 F ^ ' ^ 1^ F ^ I^

o c

n

E " ^'

,

° o o >' cNC cN• Y L1 N N G

p3x 2 E c3 x = 0 2
0 0 0 0 0 0 0 0^ o 0

0 0 0 0 $ o o ° ° ^

y o 0 0
M0 r

0
mo S'

mo
m
0

m
0

m



N

N

y

^ 9 c c °c c c 9 ^ ^

m ¢i
v S vS aS aS 'a S aZ o:S a'2

o_
O >

o _
a'S

'_
o.o an a d n`o a$ a¢. a a`o. 2aa £a^

.

Y C
O v

-L C
O v

'^ C
O v

.

'L C
O d

'Y C
^1' v

^ ^
O=^

Lti C
O d

^^
O d

C
O v

lY C
O^

3b 3c5 3^ 3b 3a [7 30 3D a 0„
E

E E E E E E E E E E 0
E0 0 E E

^
`

^ L4 919 9 Lg 0 gz
o 0

a aa aa aa aa aa aa aa aa aa aa

c
0

E E E E E ^ E E E E
0 W W W W W W W W

O

2N m C T

3

L

3 v-' 3 3
a= Tg

^

Ca
y

'p f f a
a

a
a

a
a

a
m

^ ^ ^t ^ c =f E = f E = yT yS

^ N 1

>

N D 7 Y >. 0 Q

O

V S ^ o F f £

a aO ^ T

" ^ 3 3 ^ 3
fi

c E
m

c
S

E
m a 'S Ta 9 U

LL S

_

0

c

S

.

S f i`

cN

S f

d
F ^

T y
V

V

^-1 CL "1 K

y
t^

Np^ W

ry

'l C

c y

m'S

a^

mB

7i y
m

O m s w'y

f> oy- oy- E ^ ^s
c c c

O
c ^ 1= g F y F- 0 3 ^-

O

¢]

O

m

T

O m

Y Ol N
^ 8 6

Y_N

o

.^' N

O ry
0

V O

To E

Y_N ..

^3 T ^ c V ^ ^ ^ ^ ^ q

^ v rn o; w^ V v^ V ^i = v
w 2 C3

^ u

pd a ^p^ v

°

v

a

^ E w

f3= ^

E^

m - a,

. E o

T ^

^

c ^

:'_ ^.r°1

^V

ri

q

~

c)

^1

U

rl

m

~

1y

^J CT}

. .

w r• N

..m̂

^

2:> ry

- 6'

R l^

S N

E T m ^

4l

T^ Vi

T

C y

NT

G y

T ^ f

T U1 N c N
!0 t^iC . _ C C C ^ O 'e Vl Vl C G

1^- ^y = ^y = f o in 2^f =g f ^> .^^
0 0 0 0 0 0 0 0 0 0

rY s4

9
\

o

\

O o O O o

\

O O O O

u



6 a d s d^ ^ C. diE d 6 d^ ^
d

Y y^ C ^ C '^ C '^ C '^ C '^ C {

O

3
O?^

3b
O._

3a
O d

3a
O d

3a
O d

3a
O v

30
O.^

3a
O

3
O

3„

E E E E E E E E E E E E E E E E

0 0^ P ^^ x
a` a ¢¢ aa ¢ aa aa aa a a

e°

E E ^E E E E E E

p w w u^ w w Lb w Lb Lb w

•e •c ^
q
f ^ ^ _

Q^

& v v a

;3 w = _
- S
^ .

N
o

N
0

N
0

o&

v
Bu° f o

v
oc°^ ^ y

ti•i
.c. E

ui ^-i
13 E

ti V
'° ri

ei ^-i
^ E

^'j
c'3-

o
t'3- t5

F-: Fz3

N N N y

^_ ^= att ^^ s^ s^ y^ b

N
'Y Oy

T

W
-bi

W
p y V 9

d
O
VF ^ tJ I^e F F'

W
c

E
c

°
L
8 c ^^

c_ c" =
r

x

^

^ ^ 8a So^ $
> c,^

$ 8 g B8 08
^ 0 7S n12

6
f a

y C

n7

d C

^ 7^

41 C

L^ Z-

_N

S

a

9
F^ I`S V >„c,

^
^m

C
c3 m

N
F-

°'

^

E E o

a ` =f S S h ^ $a 3 3a 3
O O O O O O O O O

ti ti ^ m m N N N N N

d O O O O O O O O O O



N

° c c c c ^ D ^ a

t' G ti^ Gm tSm Ĝ -
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HYDROSPHERE ENGINEERING
P:U:. Box 360530

Cleveland;. Ohio: 44136-0009
440-973-4054 or 330-721-2722

March 31, 2010

Ohio DeparCtnentot Natural Resources
Division of Soil and Water Conservation
2045 Morse Road Building B-3
Columbus, Ohio 43229

Attention: Jill Evans, Fiscal Administrator

Subject: invoice for consultingengineerina services

Project; Grand Lake St Marys Dates: February 10,.2010 to March 9,^ 2010

Contributing Personne# Description of work Hours

Philip H. De Groot,
Principal hydraaulic engineer:

Meetings, document review, report (1[eparation,
report review, project administration, affidavit
processed. Detailed time sheet attached.

34.5

Niichael C..IMenoes
Senior hydraulic engine.er:

Mee'tings, docurrient review, report preparation
and review, perform simulations. Detailed time
sheet attache.d.

510

Gregory De Groot
Englneering.Intern Meeting 4•0

Engineering Rates: Principal hydraulie engineer
Senior hydraulic engineer:
Ehgineering intern:

$,128/hour
$ 108/hour
$ 72/hour

Total Fee: ($128/hr * 34.50 hr) +($ 108/hr * 53.0 hr) +($ 72/hr * 4.0 hr) = $10,428

invoice is payable upon receipt and past due atter 30 days> Piease send a check for
$10,428 made payable to. Hydrosphere Engineering at the above address.

Sincerely,

Philip H. De Grciot



bate

1 O-Feb
11-Feb
19-Feb
20-Feb
21-Feb
22-Fe4
24-Feb
01-Mar
09-Mar

Time sheet tor Philip H. De GroQt

Task

Phone conversation urith Jay Dorsey
Meet with Jay Dorsey and Bilt Cole
Review docwments obttaii5ed from Jay Dorsey
Report preparation, meet with Mike Menoes
Report preparation
Meet with Stantec, Jay Dorsey, Bill Cole, etc...
Reporr revisions
Review and process affidavit
Review questions devefoped for attorneys

Hours

0.5
4-0
5.0
8.0
6•0
6.0
2.0
1•0
2"0

Total hours 54.5

Date

Time sheet for Michael C. Menoes

Task Hours

16-Feb Download documents from ODNR website 3=0
17-Feb Review documents 4.0

18-Fiab Review documents, report preparation 7.0
19-Feb Review docum onts; report preparation 7-0
20-Feb Meet with Phii: De Groot, report prepara3ion 5•5
21-Feb Fteview additionai materiais 3.0

22-Feb Meet with Star2tec, Jay Dorsey, Bill Cole, etc... 6.4
23-Feb Edlt reports, deveiop qUestfons for attorneys 4.0
24-Feb Edit reports, pertorm pe.ak fiow simulations 4.0
25-Feb Review new rnateriai, perform peak flow simulations 3.0
01=Mar Review Jay's cummerits, edit reports 1:5
03-Mar Review affidavit and prepare report 2.0
08-Mar Prepare questions fbr attorneys 3.0

Total hours
53.0

Time sheet for Gregory De Groot

11-Feb Meet with Jay Dorseyand 8i11Gpie 4 hours
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IN THE UNITED STATES DISTRICT COUR7'
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

ANTOINE D. WILSON,
CASE NO. 2:04-cv-00918

Plaintiff,

V.

REGINALD WILKINSON, et aL,

Defendants.

MAGISTRATE JUDGE KING

OPINION AND ORDER

Plaintiff, an inmate at the Ross Correctional Institution, brings this action pursuant to 42

U.S.C. §1983 alleging that his rights were violated when defendants compelled him to provide a

DNA sample by swabbittg the inside of his mouth for collection ofbuceal cells pursuantto the Ohio

DNA Act, O.R.C. §2901.07. This matter is now before the Court on defendants' motion for an order

compelling disclosure by and answering of questions by plaintifPs expert, Defendanls' Motion to

Compel, Doe. No. 46, and plaintiffs motion for a protective order limiting the deposition of

plaintiff's expert, Plaintiff's Motion for a Protective Order, Doc. No. 48. For the reasons that

follow, Defendants' Motion to Compel, Doe. No. 46, is GRANTED and Plaintiff's Mirlion_for a

Protective Order, Doe. No. 48, is DENIED.

At the March 23,2006, deposition ofDan E. Krane, Ph.D., identified by plaintiff as an expert

witness who may testify attrial, see Plaintiff's Disclosure ofFxperl Testimony, Doc. No. 28, counsel

for plaintiff objected to inquiry into IJr. Krane's communications with plaintiff's cormsel prior to

June 2005, i.e., the point atwhicli Dr. Krane was retained as a testifying expert on plaintiffls behalf.

See Deposition of Dan E. Krane, Ph.D., March 23, 2006, at 97-99, Doe. No. 50 (filed under
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seal)[hereinafter "Krane DePo: ].t Plaintiff argues that Dr. Krane's communications with counsel

prior to June 2005 constitute protected attorney work product within the meaning of Federal Rule

of Civil Procedure 26(b)(3),' and that, bcfore conducting the requested discovery, defendants must

establish exceptional circumstances requiring the discovery of such information under Pederal Rule

of Civil Procedure 26(b)(4)(B).' Plaintiff's Motion for Protective Order, at 4. Plaintiff therefore

seeks a protective order prohibiting defendants from questioning Dr. Krane regarding any

cotnnnmications with Plaintiff prior to June 2005 absent a showing of exceptional circumstances,

and in any event limiting Dr. Krane's deposition to prohibit inquiry into matters related to counsel's

iThe parties confeired with the Court by telephone, and were directed to brief the issuc. Order (March 23,
2006), Doc. No. 43.

2 Federal Rule of Civil Procedure 26(b)(3) provides:

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with
thesc rules, the scope of discovery is as follows:

(3)'rrial Preparation: Materials. Subject to the provisions of subdivision (b)(4) of this rule, a patty
niay obtain discovery of docuntents and tangible tltings otherwise discoverable under snbdivision
(b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another patTy or by
or for that other party's representative (including the other paty's attorney, consultant, surety,
indetnnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial
need of the materials in the preparation of the party's case and that the party is unable without
undue hardship to obtain the substantial equivalettt of the materials by other means. In ordering
discovery of such materials when the required showing has been macle, the court shall protect
against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney
or other representat',ive of a party concerning the litigation.

3 Federal Rule of Civil Procedure 26(b)(4) provides in relevant part:

'frial Preparation: Experts.

(A) A party may depose any person who has been identified as an expert whose opinions may be
presented at trial. If a report from the expert is required under subdivision (a)(2)(B), the deposition
shall not be conducted untit after the report is provided.

(B) A party may, through interrogatories or by deposition, discover facts known or opinions held by
an expert who has been rctained or specially employed by another party in anticipation of litigation
or preparation for trial aatd who is not expected to be called as a witness at trial, only as provided in
Rule 35(b) or upon a showing of exeeptional circumstances under which it is impracticable for the
party seeking discovery to obtain facts or opinions on the same subject by other means.

2
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litigation strategy or metrtal iinpressions as protected work product under Federal Rule of Civil

Procedure 26(b)(3). Plainliff's Motion for a Protective Order, Doe. No. 48. In support of his

motion, plaintiffs counsel, Tliomas H. Fusonie, has submitted an affidavit stating in relevant part:

On May 7, 2005, Dr. Krane's consultation included discussion of
other attorneys who understood DNA profiling, and who were
involved in similar litigation; litigation strategy; possible expert
witnesses; and the protocol and practices of Defendant Jone Monce,
Superintendent ot'the Bureau of Criminal Investigation (13CI") in
preparation for Plaintiffs Motion to Compel Discovery to allow
inspection of BCl's London, Ohio, facilities.

On or about June 6, 2005, PlaintifPs counsel concluded it was
necessary to obtain an expert witness report from Dr. Krane
regarding the impact of including the DNA proftle of African
Americans into Ohio's DNA database.

Affidavit of Thomas H. rusonie, attached as exhibit to Plaintiff's Molion for Protective Order, Doe.

No. 48.

This Court concludes that Dr. Krane's testimony must be available to defendants without the

restrictions proposed by plaintiff.

Generally, non-testifying experts are protected from discovery so as
to allow a party to feel free to hire and consult with such experts
without risking exposing certain information to the opposing party.

See Fed.R.Civ.P. 26(b)(4)(B).

Zolensky v. Ametek, Inc., 142 F.3d 438, unpublished, 1998 WL 124047 (6°i Cir. March 12, 1998).

However, "[a] party may depose any person wlio had been identified as an expert witness whose

opinions may be presented at trial." Federal Rule of Civil Proeedure 26(b)(4)(A). Moreover, a

testifying expert is required to disclose all information considered by him in forming his opinion:

A test{'fying expert is required to file a report that must contain "a
cotnplete statement of all opinions to be expressed and the basis and
reasons therefor; the data or other information considered by the

3
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witness in forming the opinions; [and] any exhibits to be used as a
summairy of or support for the opinions ••" Fed.R.Civ.P. 26(a)(2)(B)
(emphasis supplied). Under Rule 26(a)(2)(B), the requirement of
disclosure applies not only to information actually relied upon by a
testifying expert, but also to information that was not relied upon, but

considered by the expert. See Constr. Indu.s. Servs. Corp. v. Hanover

Ins. Co., 206 F.R.D. 43, 50 (E.D.N.Y.2001)... The advisory
committee notes to the rule explain the lack of a reliance requirement:

The [expert] report is to disclose the data and other information
considered by the expert and any exhibits or charts that summarize or
support the expert's opinions. Given this obligation of disclosure,
litigants should no longer be able to argue that niaterial furnished to

their experts to be used in forming their opinions- whether or not

ultimately relied upon by the expert-are privileged or otherwise

protected from disclosure when such persons are testifying or being

deposed.

Fed.R.Civ.P. 26(a)(2) advisory committee's note (emphasis

supplied)....

Schwab v. Philip Morris USA, Inc., 2006 WI, 721368 (B.D.N.Y. March 20, 2006)[emphasis in the

original]. Some courts have concluded that it may be possible to discovery of even a testifying

expert where that expert's role as a consultant clearly differs from his role as a witness:

A single expert can be both a testifying expert, subject to the
disclosure requirements of'Rule 26(a)(2)(B) regarding so3ne issues,
and a consulting expert, not subject to discovery regarding other

issues. See B. C. F. Oil Ref., Inc. v. Cansol. Edison Co., 171 F.R.D. 57,

61 (S.D.N.Y.1997) ("It is conceivable that an expert could be

retained to testify and in addition to advise counsel outside of the
subject of his testimony. Under such a circuinstance it might be
possible to claim a work product privilege if this delineation were

clearly made." (quoting Beverage Market v. Ogilvy & Mather, 563

F.Supp. 1013, 1014 (S.D.N.Y.1983)).

Id. However, that is not the case here. Dr. Krane testified at his deposition to his history of service

to this litigation. According to Dr. Krane, he was contacted in the suinmer of 2004 and asked if he

4
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would serve as a consultant on plaintiff's claim. Deposition of Dan E. Kr•ane, Ph.D., March 23,

2006, at 86, Doc. No. 50 (filed ander seal). After about a year, he was asked if l1e would be willing

to serve as an expert witness, and was advised that he would be required to prepare a report. Id., at

87. Two to three months later, he produced the August 2005 expei-t report that has now beeu

produced to defendants. Id. See als•o Exhibit A, attached to Plaintiff's Disclosure of Expert

Testimony, Doc. No. 28. As a considtant, Dr. Krane discussed general issues about database

searches and testimony and reports previously provided by him. He also discussed research

conducted by him that was subsequeutly published in the Journal of Forensic Sezences and the

Journal of Jurimetrics. Krane Depo., at 89-93. Dr. Krane advised plaintiff's counsel of other

attorneys who might be helpfid to plaintiff's case "because I was either impressed with those

attorneys' knowledge and understanding of DNA profiling or knew they were also involved in

litigation involving databases...." Id., at 90.

in light of Dr. Krane's testimony, it is impossible to clearly delineate his service as a

consultant from his service as an expert witness.

Though it is theoretically possible to distinguish between an expert
testifying and consulting, in practice, "the delineation between those
roles ... become[s] blurred" when an expert "review[s] documents in
his role as an expert that he previously had reviewed in his role as
consultant [.]" B.C.F. Oil, 171 F.R D. at 61.

Schwab v. Philip Morris USA, Inc., supra. Additionally, "any ambiguity as to the role played by

the expert when reviewing or generating documents should be resolved in favor of the party seeking

discovery." B.C.F. Oil Refining, Inc. v. Consolidated Edison Co. OfNew York, Inc., supra, 171

F.R.D. at 62. Contrary to plaintiff's characterization of Dr. Krane's roles, this expert appears to

have consulted with plaintiff s counsel on the very same issues for which he has now been retained

5
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as an expert witness. See Plaint ff's Disclosure of L'xpert Testimony, Doe. No. 28. iJnder these

cireumstances, defendants are entitled to depose Dr. Krane regarding the period prior to June 2005

when he was retained as a testifying expert.

Moreover, Dr. Krane's testimony will notbe limited to exclude counsel's mental impressions

and trial strategy, if those impressions and that strategy were considered by Dr. Krane in forming

his expert opinions. Although authority on this issue is not unsettled, most courts faced with the

issue have opted in favor of greater discovery of experts. For exainple, in TV-3 v. Royal Ins. Co. Of'

America, 193 F.R.D. 490, 491-92 (S.D. Miss. 2000), the court concluded that "any material

generated by the testifying expert in connection witli the subject litigation"and that all

"communications by the expert to the attorneys" was discoverable:

At issue is whether Rule 26(a)(2) requires that a party produce
communications of any kind by and between its attorneys and its
testifying experts, regardless of whetlier a claim of attorney work
product would ordinarily protect the communications from
disclosure. Rute26(a)(2)(B) of the Federal Rules of Civil Procedure
was amended in 1993 to require that reports be prepared for each
testifying expert containing, among other things, "tlte data or other

information considered by the witness in forniing the opinions."
(Emphasis added.) The Advisory Committee Notes to the 1993
Amendment, explain this requirement as follows:

The [expert] report is to disclose the data and other information
considered by the expert and any other exhibits or charts that
summarize or support the expert's opinions. Given this obligation of
disclosure, litigants should no longer be able to argue that
materials furnished to their experts to be used in forining their
opinions--whether or not ultimately relied upon by the expert--
are privileged or otherwise protected from disclosure when such
persons are testifying or beiug deposed.

Advisory Committee Notes Fed.R.Civ.P. 26(A)(2), P. 149 (emphasis

added).

6
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***

The undersigned recognizes that the authorities difler as to this

issue....

...(sec] Magee v. Paul Revere Life Insurance Co., 172 F.R.D. 627

(E.D.N.Y.1997); Haworth, Inc. v. Herman Miller, Inc., 162 F.R.D.

289 (W.D.Mich. 1995); All West PetSupply Co. v. Hill's PetProc&scts

Division, 152 F.R.D. 634 (D.Kan.1993). The Defendants cite these

cases, as well as Nexxus Prods. Co. v. CRS New York, Inc., 188
F.R.D. 7, 9(D.Mass.1999), and cases which predate the 1993

amendtnents....

We.. . instead adopt the opposite approach... that is that Rule 26,

requiring disclosure of material "considered," allows discovery of all
communications between counsel and a retained testifying expert,

even if those communications contain the attorneys' tnental
impressions or trial strategy or is otherwise protected by the
work product privilege. Authorities supporting this position...

include ICarn v. Rand, 168 F.R.D. 633, 635 (N.D.Ind.1996) (the

expert disclosure requirements of 26(a)(2) "'trump' any assertion of

work product or privilege"); B.C.F. Oil Refining v. Consol. Edison

Co. ofN Y., 171 F.R.D. 57 (S.D.N.Y.1997) (holding that all material

considered by a testifying expert, including coinmunications from

counsel containing attorney work product, must be disclosed);

Lamondsv. GeneralMotors, Corp., 180 F.R.D. 302 (W.D.Va. 1998)

(same); Furniture World, Inc. v. D.A. V. Thrift Stores, 168 F.R.D. 61

(D.N.M.1996) (same); Culbertson v. Sheller Mast. In.e. Co., No. 97-

1609,1999 WL 109566 (E.D.La. March 2, 1999) ( same); Johnson v.

Gmeinder; 191 F.R.D. 638 (D.Kan.2000) (same); Barna v. United

States, No. 95 C 6552, 1997 WL 417847 (N.D.I11. July 28, 1997

(same); Musselman v. Phillips, 176 F.R.D. 194, 202 (D.Md.1997)

("[W]hen an attorney fi.irnishes work product--cither factual or
contain ing the attorney's impressions--to [a testifying expert witness],
an opposing party is entitle to discovery of such a communication");
Baxter Diagnostics, Inc. v. AVL Scientific Corp., No. CV91-4178-

RG, 1993 WL 360674 (C.D.Cal., August 6, 1993) (citing the

amendments to Rule 26(a)(2) as requiring "automatic disclosure of
all information considered by the trial experts" in formingtheir opinions).

7
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Id. See also Western Resources, Inc., v. Union Paciftc Railroad, unpublished, 181494 (D.Kansas,

January 31, 2002):

[Alny type of work product or other privileged information lose their
privileged status when disclosed to, and considered by, a testifying

expert. Johnson v. Gmeinder, 191 F.R.D. 638,645-47 (D.Kan. 2000)

(holding investigative report and other materials prepared by a non-

testifying expert in connection with investigation of an automobile
accident loses privileged status when disclosed to testifying expert)
(citing Fed.R.Civ.P. 26(a)(2)(B) and advisory committee notes

appended thereto; Larnonds v. General Motors Corp, 1 80 F.R.D. 302,

305 (W.D.Va. 1998) (applying rule to opinion work product);

Musselman v. Phillips, 176 F.R.D. 194, 202 (D.Md. 1997) (same);

B.C.F. Oil Refining, Inc. v. Consolidated Edison Co., 171 F.R.D. 57,

66 (S.D.N.Y. 1997) (same); Karn v. Ingersoll-Rand Co., 168 F.R.D.

633, 639-40 (N.D.Ind. 1996) (same); Barna v. United States, No. 95

C 6552, 1997 WL 417847 (N.D.III. July 28, ] 997) (same); 8 Charles
A. Wright, Arthur R. Miller, & Richard L. Marcus, Federal Practice
and Procedure § 2016.2 at 250-52 (1994) ("[W]ith respect to experts
who testify at trial, the disclosure requirements of Rule 26(a)(2),
adopted in 1993, were uitended to pretermit further discussion and
mandate disclosure despite privilege"); Lee Mickus, Discovery of

Work 1'roduct Disclosed to a Testifying Expert Under the 1993
Amendments to the Federal Rules of Civil Procedure, 27 Creighton

L.Rev. 773, 808 (1994)).FN11

FN11. See, also, In re Air Crash at Dubrovnik, No. MDL 1180,

3:98:CV-2464 (AVC), 2001 WL 777433, at *3 (D. Conn. June 4,

2001); QST Energy, Inc. v. Mervyn's and Target Corp., No. C-00-

1699MJJ (EDL), 2001 WL 777489, at *3-5 (N.D.Cal. May 14,2001)
(in naming former consultant as witness, party waives attorney client
privilege in regard to all subjects on which expert likely to offer

tcstimony); Vaughan Furniture Co. v. Featureline Mfg., Inc., 156
F.R.D. 123, 128 (M.D.N.C. 1994) (waiver of privilege resulting froni
designation of attorney as expert witness applies to those documents
expert reviewed at any time and that would be relevant to formulation

of expert opinion) (emphasis added); Chemical Bankv. AffliatedFM

In.s. Co., No. 87-Civ-01 50 (SHS), 1996 WL 445362 (S.D.N.Y. Aug.

7, 1996); Douglas v. Univ. Hosp., 150 F.R.D. 165, 168

(F_.D.Mo.1993) (once non-testifying expert is designated as testifying
expert, non-testifyitig expert subject to cross-examination); County

of Szfolk v. Long Island Lighting Co., 122 F.R.D. 120, 123

8
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(E.D.N.Y.1988) (Party cannot proffer consultant as disinterested

expert and at same time shield his major role in forinulation of case.).

Id.

In view of the Advisory Committee Notes to the 1993 Amendments to Federal Rule of Civil

Procedure 26, see supra, this Court agrees with those courts that have concluded that neither the

"exceptional circumstances" of Federal Rule of Civil Procedure 26(b)(4), nor the work product

doctrine of Federal Rule of Civil Procedure 26(b)(3) apply to a consulting expert who has been

designated as an expert witness, particularly where, as here, his role as a consultant is closely

intertwined witli his role and opinions as a testifying expert

For all the foregoing reasons, Defendanls' Motion to Compel, Doc. No. 46, is GRANTED.

Plaintiff's• Motion for a Protective Order, Doc. No. 48, is DENIED.

IT IS SO ORDP;RED.

s/Norah rYlcCnnn King

Norah McCann King

United States Magistrate Judge

May 19, 2006

9
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