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Pursuant to S. Ct. Prac. R. X, Section 7, Relators, by and through their counsel, hereby

subniit Volume One of Relators' Presentation of Evidence, whieh consists of the following

doeuments under the corresponding sequential tabs:

Tab Deseriation

l. Affidavit of Janet K. Doner, which includes the following exhibits:

Exhibit A: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 28-011700.0000 with shaded area depicting 2003
flooding.

Exhibit B: Aerial niap from the Mercer County Auditor's website of Mercer
County Parcel Number 28-011300.0000 with shaded area depicting 2003
flooding.

Exhibit C: Aerial map froin the Mercer County Auditor's website of Mercer
County Parcel Number 28-012200.0000 with shaded area depicting 2003
flooding.

Exhibit D: Aerial map from the Mercer County Auditor's website of Mcrcer
County Parcel Nuniber 28-010500.0000 with shaded area depicting 2003
flooding.

Exliibit E: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 28-012300.0000 with shaded area depicting 2003
flooding.

2. Affidavit of Wayne'1'. Doner, whicli includes thc following exhibits:

Exhibit A: Aerial map from the Mereer County Auditor's website of Mereer
Cormty Parcel Number 28-011700.0000 with shaded area depicting 2003
flooding.,

Exhibit B: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 28-011300.0000 with shaded area depicting 2003
flooding.

Exhibit C: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Nuinber 2 8-0 1 2200_0000 with shaded area depicting 2003
flooding..

Exlubit D: Aerial map from the Mereer County Auditor's website of Mercer
County Parcel Number 28-010500.0000 witli slraded area depicting 2003
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flooding.

Exhibit E: Aerial map froni the Mercer County Auditor's website of Mercer
County Parcel Nrnnber 28-012300.0000 with shaded area depicting 2003
flooding.

Exhibits F-1 and F2: Photographs of the flooding of Mercer County Parcel
Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000 and 28-
012300.0000 in 2003.
Exhibit G: Video of flooding of Mercer County Parcel Numbers 28-
011700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000 and 28-
012300.0000.

Exhibits 111, H2, H3, H4,1I5, H6, H7, H8,119 and H10: Photographs of the
flooding of Mercer county Parcel Numbers 28-011700.0000, 28-011300.0000,
28-012200.0000 and 28-012300.0000 on April 30 and May 1, 2009.

Exhibits 11, 12,13, 14, 15 and 16: Photographs of flooding of Mercer County
Parcel Nurnber 28-010500.0000 on Apri130 and May l, 2009.

Exhibits JI,J2, J3, and J4: Photographs of western spillway of Grand Lake St.
Marys and the begiiming of tlze Beaver Creek from the spillway on May 1,
2009.

Exhibits Ki, K2, K3, K4, K5; K6, K7, K8, K9, K10, K11, K12, K13, K14,
K15, K16, K17, K18, K19, K20, 21, K22, K23, K24, K25, K26, K27, K28,
K29, K30 and K31: Pliotograpbs of the bank erosion on Mercer County Parcel
Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000 and
28123.00.0000.

Exhibits 1,1, I,2, L3, L4 and L5: Photographs of the debris on Mercer County
Parcel Numbers 28-0 1 1 700.0000 and 28-011300.0000.

Exhibits Ml, M2, M3, M4, M5, M6, M7 and M8: Photographs ofthe deposit
of sand and gravel on Mercer County Parcel Numbers 28-012200.0000 and
28-0 1 1 300.0000.

Exhibits N l, N2, N3, N4, N5, N6, N7, N8, and N9: Photographs of the impact
of the heavy sand and gravel deposits on Mercer County Parcel Number 28-
012200.0000.

Exhibit 01: Photograph of the impact of the heavy sand and gravel deposits on
Mercer County Parcel Number 28-011300.0000.

Exhibits Pl, P2, P3, P4, P5, P6, P7, P8 and P9: Photographs of the loss of
tillable ground on Mercer County Parcel Number 28-012200.0000.
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3. Suppleinental Affidavit of Wayne 'I'. Doner, which includes the following
exhibits:

Exhibit 1: Appraisals performed for Parcel Numbers 28-011700.0000, 28-
012200.0000 and 28-010500.0000.

Second Supplenlental Affidavit of Wayne T. Doner, which includes the
following exhibits:

Exhibit 1: Video of the pre-rainfall conditions of the Beaver Creek, the
Wabash River and tributaries of both waterways, f[oodiug as of March 14,
2010 of Mercer County Parcel Numbers 28-011700.0000, 28-012200.0000,
28-010500.0000 and 28-012300.0000 and of properties belonging to Carl and
Judith Sutter, William Ransbottom, Jean Karr, Robert and Patricia Highley,
Jerry and Vicki Weisman, Timotlry and'fhomas Rasawehr, Carolyn Pierstorff,
Timothy Knapke and the spillway as of March 14, 2010.

Exhibit 2: Video of the pre-rainfall conditions of the spillway and post-rainfall
conditions of the spillway between March 6, 2010 and March 15, 2010.

Exhibit 3: Video o{'the post-rainfall condition of the spillway on March 13,
2010 and the flooding on Mereer County Parcel Numbers 28-011700.0000,
28-011300.0000, 28-012200.0000 and 28-012300.0000.

Exhibits 4A, 4B, 4C, 4D aud 4E: Photographs of the progression of the
overflow of the Grand Lake St. Marys into the western spillway between
March 6, 2010 and March 13, 2010.

Exhibit 5: Photographs of the flooding of Mercer County Parcel Number 28-
010500.0000 on March 14, 2010.

Exhibit 6: Photographs of the flooding of property owned by William
Ransbottom and Jean Karr on March 14, 2010.

Affidavit of Richard L. Adams, which includes the following exhibits:

Exhibit A: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 42.005800.0000 with shaded area depicting 2003
flooding.

Exhibit B: Ariai map from the Mercer County Auditor's website of Mercer
County Parcel Number 42-003700.0000 wilh shaded area depicting 2003
flooding.

lixhibit C: Aerial map from the Mercer County Auditor's website of Mercer

-4-



County Parcel Nuinber 42-005700.0000 with shaded area depicting 2003
flooding.

6. Supplemental Affidavit of Richard L. Adams

7. Affidavit of Wayne Baucher, which includes the following exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
Coimty Parcel Nunibers 26-043100.0000 and 42-017300.0000 with shaded
area depicting 2003 flooding.

Affidavit of Joyce A. Dwenger, which inchides the following exhibits:
Exhibit 1: Shaded aerial map from the Mercer County Auditor's websitc of
Mercer County Parcel Number 26-041200.0100.

9. Affidavit of Lawrence J. Dwenger, which includes the following exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 26-041200.0100 with shaded area depicting 2003
flooding.

10. Supplemental Affidavit of Lawrence J. Dwenger

11. AlTidavit of Stanley M. Ebbing

12. Affidavit of Vicki 11. Ebbing

13. Affidavit of Carman R. Ellis, which includes the following exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 26-049300.0100 with shaded area depicting 2003
flooding.

Exhibit 2: Photographs of the flooding of Mereer County Parcel Number 26-
049300.0100 in July 2003.

Exhibit 3: Photographs of the flooding of Mercer County Parcel Numbei- 26-
049300.0100 in 2005.
Exhibit 4: Photographs of the flooding of Mercer County Parcel Number 26-
049300.0100 in 2008.

14. Affidavit of.lill Ellis, which iucludes the following exhibits

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
Cormty Parcel Number 26-049300.0100 with shaded area depicting 2003
flooding.
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Exhibit 2: Photographs of the flooding of Mercer County Parcel Number 26-
049300.0100 in July 2003.

Exhibit 3: Video of the flooding of Mercer county Parcel Number 26-
049300.0100 in July 2003.
Exhibit 4: Photographs of the flooding of Mercer County Parcel Number 26-
049300.0100 in 2005.
Exhibit 5: Photographs of the flooding of Mercer County Parcel Number 26-
049300.0100 in 2008.

15. Affidavit of Lee A. Femrig, which includes the following exliibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Nurnber 29-002200.0000 with shaded area depicting 2003
flooditrg.

F,xhibit 2: Photograph of the 2003 flooding of a neighbor's property and
Mercer County Number 29-002200.0000.

16. Affidavit of H. Edward Gilbert, which includes the following exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's wcbsite of Mercer
County Parcel Number 26-041200.0000 with shaded area depicting 2003
flooding.

17. Allidavit of Mary Gilbert, which includes the following exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 26-041200.0000 with shaded area depicting 2003
flooding.

Exhibil 1: Aerial map fr•oin the Mercer County Auditor's website of Mercer
County Parcel Number 42-004100.0000 witli shaded area depicting 2003
flooding and an aerial map from the Mercer County Auditor's website of
Mercer County Parcel Nuinber 42-012600.0000_

19. Affidavit of Michael Highley (8/24/2009), which incli!des the following
exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of' Mercer
County Parcel Number 42-004100.0000 with shaded area depicting 2003
flooding and an aerial map from the Mercer County Auditor's website of
Mcrcer County Parcel Number 42-012600.0000.
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20. Affidavit of Michael IIighley (8/25/2009), which includes the following
exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Numbers 42-003800.0000 and 42-003400.0000 with shaded
area depicting 2003 llooding.

Exhibit 2: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 42-001300.0000 with shaded area depicting 2003
flooding.

21. Affidavit of Patricia lIighloy, which includes the following exhibits:

Exhibit 1: Aerial tnap from the Mercer County Auditor's website of Mercer
County Parcel Number 26-041400.0000 with shaded area depicting 2003
flooding.

Exhibit 2: Aerial map from the Mercer County Auditor's website of Mercer
Connty Parcel Numbers 42-003500.0000 aud 42-004500.0000 with shaded
area depicting 2003 llooding.

22. Supplemental Affidavit of Patricia Highley, which inchides the following
exhibits:

Exhibit 1: Photographs of the flooding of Mercer County Parcel Numbers 26-
041400.0000, 42-003500.0000, 42-004500.0000, 28-013500.0000 and 28-
013400.0000.

23. Second Supplemcntal Affidavit of Patricia Highley, which includes the
following exhibits:

Exhibit 1: Photographs of the flooding of Mercer County Parcel Numbers 26-
041400.0000 on March 14, 2010.

Exhibit 2: Photograplr of the flooding of Mercer County Parcel Numbers 42-
003500.0000 and 42-004500.0000 on March 14, 2010.

Exhibit 3: Photograph of the flooding of Mercer County Parcel Numbers 42-
003500.0000, 42-004500.0000 and 28-013400.0000 on March 14, 2010.

Exliibit 4: Photographs of the flooding of Mercer County Parcel Numbers 26-
041400.01000, 42-003500.0000, 42-004500.0000, 28-013500.0000 and 28-
013400.0000.

Exhibit 5: Photograplrs of the flooding of Mercer Coutity Parcel Numbers 28-
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011400.0000 on March 14, 2010.

Exhibit 6: Photographs of the flooding of Mercer County Parcel Nunibers 29-
004200.0000 on March 14, 2010.

Exhibit 7: Photographs of the flooding of Mercer County Parcel Numbers 42-
001300.0000 on March 14, 2010.

Exhibit 8: Photographs ofthe western spiliway to the Grand Lake St. Marys
on March 14, 2010.

24. Affidavit of Robert Highley, which includes the following exhibits:

Exhibit 1: Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 26-041400.0000 with shaded area depictitig 2003
flooding.
Exhibit 2: Aerial map frmnthe Mercer County Auditor's website of Mercer
County Parcel Nunibers 42-003500.0000 and 42-004500.0000 with shaded
area depicting 2003 flooding.
Exhibit 3: : Aerial map from the Mercer County Auditor's website of Mercer
County Parcel Number 29-004200.0000 with shaded area depicting 2003
flooding.

25. Supplemental Affidavit of Robert Highley, which includes the following
exhibits:

Exhibit 1: Photographs of the flooding of Mercer County Parcel Numbers 26-
041400.0000, 42-003500.0000, 42-004500.0000, 28-013500.0000 and 28-
0 13400.0000 in the Spring of 2009.



Dated: May 26, 2010

Bruce L. Ingram (0D18 0$j (Counsel of Record)
Joseph R. Miller (0068 63)
Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
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Columbus, OH 43216-1008
Tel: (614) 464-6480 Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfiisonie@vorys.com
kkwilhelmy(q,)vorys.com
mcbrewer@vorys.com

Attorneys for Relators



CERTIFICATE OF SERVICE

"1'he undersigned hereby certifies that a true copy of the foregoing was served upon the
following, via U.S. Mail postage prepaid, this 26"' day of May, 2010:

William J. Cole
Mindy Worly
Jeiuiifer S.M. Croskey
Assistant Attorneys General
30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T. Vitale
Daniel J. Martin
Rachel H. Stelzer
Assistant Attorneys General
Environmental Enforceinent Section
2045 Morse Road # D-2
Columbus, Ohio 43229

AttoYneys for Respondents

omas Ii. Fusonic
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AFFIDAVIT OF JANET K. DONER

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Janet K. Doner, I am over the age of 2 1, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking coinpensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, and 28-012300.0000.

3. I have been an owner of Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, and 28-012200.0000 since 2005. 1 have been an owner of Mercer County Parcel

Number 28-012300.0000 since 1971. I have farmed Mercer County Parcel Numbers 28-

011700.0000, 28-011300.0000, and 28-012300.0000 since 1969. I have farmed Mercer County

Parcel Number 28-012200.0000 since 1971. 1 have also fanned Mercer County Parcel Number

28-010500.0000 since 1969.

4. Mercer County Parcel Number 28-011300.0000 borders the Wabash River and

Beaver Creek. Mercer County Parcel Number 28-012200.0000 borders the west side of the

Wabash River, and Mercer County Parcet Number 28-011700.0000 borders the south side of the

Wabash River. Mercer County Parcel Number 28-010500.0000 lies southwest of the Wabash

River. Mercer County Parcel Number 28-012300.0000 lies south of the Wabash River.
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5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its cutrent lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-

010500.0000, and 28-012300.0000 have been subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the westem spillway of Grand Lake St. Mary's.

6. Specifically, as a result of ODNR's replacement of the westem spillway and its

current management practices, Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 have flooded multiple

times each year, or approximately every time rainfall in Celina exceeds 1.5 to 2 inches. On each

occasion, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 were inundated with water at depths varying from 2 feet

to 9 feet.

7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.00001lood more rapidly and remain flooded for longer periods

of time. On most occasions of flooding, Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 remained inundated with

water for a period of two days to five days. Indeed, old riverbeds on Mercer County Parcel

Numbers 28-011700.0000, 28-012200.0000, and 28-012300.0000 often remain inundated with

water for months and as a result are no longer farmable.

8. Prior to ODNR's replacement of the westem spillway and its current management

practices, Mercer County Parcel Numbers 28-0 1 1 700.0000, 28-011300.0000, 28-012200.0000,

DON000018
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28-010500.0000, and 28-012300.0000 never flooded as frequently, never flooded over as large

an area, and never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 35.5 acres

of Mercer County Parcel Number 28-0 1 1 700.0000 (i.e., the entire parcel), 29.46 acres of Mercer

County Parcel Number 28-011300.0000 (i.e., the entire parcel), 67 acres of Mercer County

Parcel Number 28-012200.0000, 57 acres of Mercer County Parcel Number 28-010500.0000, 17

acres of Mercer County Parcel Number 28-012300.0000 being flooded with as much as 9 feet of

water for approximately up to five days. Portions of these parcels remained flooded for three

weeks. True and accurate copies of black and white aerials from the Mercer County Auditor's

website of Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 are attached hereto as Exhibits A, B, C, D, and E

respectivcly. The shaded in the area of each parcel truly and accurately depicts the area that was

flooded in 2003.

10. Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 also experienced severe flooding in 2005.

11. Mercer Comity Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 were again flooded as recently as 2009.

12. As a direct result of the flooding, Mercer County Parcel Numbers 28-

011700.0000, 28-011300.0000, 28-012200.0000, and 28-012300.0000 have suffered damage in

the form of loss of crops, field and bank erosion, the deposit of silt, sand, stones, and other

debris, drainagc tile failure, soil compaction, and the destruction of trees, bushes, and sluubs.

Indeed trash and trees remain throughout Mereer County Parcel Numbers 28-0 1 1 700.0000, 28-

011300.0000, 28-012200.0000, and 28-012300.0000 even today. As a direct result of the

DON000019
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flooding, Mercer County Parcel Number 28-010500.0000 has suffered damage in the form of

loss of crops, field erosion, the deposit of silt, stones, and other debris, drainage tile failure, soil

compaction, and the destruction of trees, bushes, and shrubs.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Numbers 28-011700.0000, 28-011300.0000; 28-012200.0000, 28-010500.0000,

and 28-012300.0000.

14. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the westeln spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

K. Doner

w
Sworn in my presence and subscribed before me this /,^^LC day of August, 2009.

I(fll$Tpi 1^4^s th4t1t8.Mr

Ad9^n^tmk^ Mp1 Nt9^Na ^In
Secuon 14763 O.k.c.
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EXHIBIT A

TO

AFFIDAVIT OF JANET K. DONER

DON000021



40-33-50 N 40-33-40 N 40-33-30 N 40-33-20 N

N 09-8E-04 N Ob-E6-04 N oE-EE-Ob N OZ-EE-04 N 0t-6¢-04

DON000022



EXHIBIT B

TO

AFFIDAVIT OF JANET K. DONER
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EXHIBIT C

TO

AFFIDAVIT OF JANET K. DONER
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EXHIBIT D

TO

AFFIDAVIT OF JANET K. DONER
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EXHIBIT E

TO

AFFIDAVIT OF JANET K. DONER

DON000029



O

.L

0

40-33-25 N

N 9Z-EE'07

40-33-20 N 40-33-15 N

N 0Z-EE-04 N SG-EE-Ob

40-33-10 N

N Ol-£B-0b

DON000030

0
I



TAB 2



AFFIDAVIT OF WAYNE T. DONER

STATE OF OHIO )
} ss:

COUNTY OF MERCER )

My name is Wayne T. Doner, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

(collectively "ODNR").

2. Specifically, I ani an owner of real estate described as Mercer County Parcel

Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000, and 28-

012300.0000.

3. I have been an owner of Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, and 28-012200.0000 since 1991. I have been an owner of Mercer County Parcel

Number 28-010500.0000 since 2005 and Mercer County Parcel Number 28-012300.0000 since

1971. 1 have farmed Mercer County Parcel Nunibers 28-0 i 1700.0000, 28-011300.0000, 28-

010500.0000, and 28-012300.0000 for over 50 years. I have farmed Mercer County Parcel

Nutnber 28-012200.0000 since 1971.

4. Mercer County Parcel Number 28-0 1 1 3 00.0000 borders the Wabash River and

Beaver Creek. Mercer County Parcel Number 28-012200.0000 borders the west side of the

Wabash River, and Mercer County Parcel Number 28-011700.0000 borders the south side of the

Wabash River. Mercer County Parcel Number 28-010500.00001ies southwest of the Wabash

River. Mercer County Parcel Number 28-012300A0001ies south of the Wabash River.
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5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-

010500.0000, and 28-012300.0000 have been subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St. Mary's.

6. Specifically, as a result of ODNR's replacement of the westeYn spillway and its

current management practices, Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 have flooded multiple

times each year, or approximately every time rainfall in Celina exceeds 1.5 to 2 inches. On each

occasion, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 were inundated with water at depths varying from 2 feet

to 9 feet.

7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 flood more rapidly and reinain flooded for longer periods

of time. On most occasions of flooding, Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 remained inundated with

water for a period of two days to five days. Indeed, old riverbeds on Mercer County Parcel

Numbers 28-011700.0000, 28-012200.0000, and 28-012300.0000 often remain inundated with

water for months and as a result are no longer farmable.

8. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,
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28-010500.0000, and 28-012300.0000 never flooded as frequently, never flooded over as large

an area, and never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 35.5 acres

of Mercer County Parcel Number 28-011700.0000 (i.e., the entire parcel), 29.46 acres of Mercer

County Parcel Number 28-011300.0000 (i.e., the entire parcel), 67 acres of Mercer County

Parcel Number 28-012200.0000, 57 acres of Mercer County Parcel Number 28-010500.0000, 17

acres of Mercer County Parcel Number 28-012300.0000 being flooded with as much as 9 feet of

water for approximately up to five days. Portions of these parcels remained flooded for three

weeks. True and accurate copies of black and white aerials from the Mercer County Auditor's

website of Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 are attached hereto as Exhibits A, B, C, D, and E

respectively. I have shaded in the area of each parcel that was flooded in 2003.

10. Attached hereto as Exhibits Fl and F2 are photographs that truly and accurately

depict the flooding of Mercer County Parcel Numbers 28-011700.0000, 28-011300A000, 28-

012200.0000, and 28-012300.0000 in 2003.

11. Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 also experienced severe flooding in 2005.

12. Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 were again tlooded as recently as 2009.

13. Attached hereto as Exhibit G is a video that truly and accurately depicts the

flooding of Mercer Cotmty Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 on Apri130 and May 1, 2009.
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14. Attached hereto as Exhibits Hl, H2, H3, H4, H5, H6, H7, H8, 1-19, and H10 are

photographs that truly and accurately depict the flooding of Mercer County Parcel Numbers 28-

011700.0000, 28-011300.0000, 28-012200.0000, and 28-012300.0000 on April 30 and May 1,

2009.

15. Attached hereto as Exhibits 11, 12, 13, 14, 15, and 16 are photographs that truly and

accurately depict the flooding of Mercer County Parcel Number 28-010500.0000 on April 30 and

May 1, 2009.

16. Attached hereto as Exhibits Jl, J2, J3, and J4 are photographs that truly and

accurately depict the western spillway of Grand Lake St. Marys and the beginning of the Beaver

Creek from the spillway on May 1, 2009.

17. As a direct result of the flooding, Mercer County Parcel Numbers 28-

011700.0000, 28-011300.0000, 28-012200.0000, and 28-012300.0000 have suffered damage in

the form of loss of crops, field and bank erosion, the deposit of silt, sand, stones, and other

debris, drainage tile failure, soil compaction, and the destruction of trees, bushes, and shrubs.

Indeed trash and trees remain throughout Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, 28-012200.0000, and 28-012300.0000 even today. As a direct result of the

flooding, Mercer County Parcel Nuinber 28-010500.0000 has suffered damage in the form of

loss of crops, field erosion, the deposit of silt, stones, and other debris, drainage tile failure, soil

compaction, and the destruction of trees, bushes, and shrubs.

18. Attached hereto as Exhibits Kl, K2, K3, K4, K5, K6, K7, K8, K9, K10, K11,

K12, K13, K14, K15, KI6, Ki7, K18, K19, K20, K21, K22, K23, K24, K25, K26, K27, K28,

K29, K30, and K31 are photographs that truly and accurately depict the bank erosion on Mercer
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County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, and 28-

012300.0000 as a direct result of the flooding.

19. Attached hereto as Exhibits LI, L2, L3, L4, and L5 are photographs that truly and

accurately depict some of the debris on Mercer County Parcel Numbers 28-011700.0000 and 28-

011300.0000 as a direct result of the flooding. Exhibits Ll and L2 also depict crop loss on

Mercer County Parcel Number 28-011700.0000.

20. Attached hereto as Exhibits Ml, M2, M3, M4, M5, M6, M7, and M8 are

photographs that truly and accurately depict the deposit of sand and gravel on Mercer County

Parcel Numbers 28-012200.0000 and 28-011300.0000 as a direct result of the flooding.

21. Attached hereto as Exhibits Nl, N2, N3, N4, N5, N6, N7, N8, and N9 are

photographs that truly and accurately depict the impact of the heavy sand and gravel deposits on

Mercer County Parcel Number 28-012200.0000 as a direct result of the flooding. Heavy

deposits of sand and gravel render the land non-farmable. Exhibits Nl through N9 depict

portions of Mercer County Parcel Number 28-012200.0000 which have been rendered non-

farmable by heavy sand and gravel deposits and now support only weed growth.

22. Attached hereto as Exhibit 01 is a photograph that truly and accurately depicts

the impact of the heavy sand and gravel deposits on Mercer County Parcel Number 28-

011300.0000 as a direct result of the flooding. Here, the heavy sand and gravel deposits have led

to uncontrollable weed growth, despite repeated applications of herbicide.

23. Attached hereto as Exhibits P1, P2, P3, P4, P5, P6, P7, P8, and P9 are

photographs that truly and accurately depict the loss of tillable ground on Mercer County Parcel

Number 28-012200.0000 as a direct result of the flooding. It is my understanding that in the late

1800s or early 1900s, the Army Corps of F,ngineers redirected the flow of the Wabash River. It
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is my understanding that prior to this redirection, the Wabash River flowed through Mercer

County Parcel Numbers 28-012200.0000 and 28-012300.0000. It is my understanding that once

the river was redirected, the old riverbeds on Mercer County Parcel Numbers 28-012200.0000

and 28-012300.0000 dried and were farmed successfully for over 90 years. After ODNR's

replacement of the western spillway and its current management practices, these old riverbeds

now remain water filled and/or wet for at least nine months of the year and have been known to

remain water filled and/or wet all year long. As a result, the old riverbeds are no longer tillable

and are now covered with weeds and brush.

24. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000,

and 28-012300.0000.

25. I believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn in my presence and subscribed before me this )tmay of August, 2009.

7^
Notary Public

KHIS11 KNESS NALN9W
Nobly PW, M of ahio

My comftft
Se14T.^05

O.R ^IraUan
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EXHIBIT A

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT B

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT C

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT D

TO

AFFIDAVIT OF WAYNE T. DONER
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EXI-IIBIT E

TO

AFFIDAVIT OF WAYNE T. I)ONER
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EXHIBIT Fl

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT F2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT G

TO

AFFIDAVIT OF WAYNE T. DONER
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WABASTi BEAVER
FLOOD

04/30/09-05/01/09
DVD MOVIE
064589-000002
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EXHIBIT I3i AND H2

TO

AFFIDAVIT OF WAYNE T. DONER

DON000053



DON000054



EXHIBIT I13 AND 114

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT H5 AND H6

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT H7 AND H8

TO

AFFIDAVIT OF WAYNE T. D®NER
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EXHIBIT H9 AND I-I10

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT 11 AND 12

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT
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EXHIBIT 13 AND 14

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT 15 AND 16

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT

.Vp
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EXHIBIT Jl AND J2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT J3 AND J4

TO

AFFIDAVIT OF WAYNE T. DONEI?
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EXHIBIT K1 AND K2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K3 AND K4

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K5 AND K6

TO

AFFIDAVIT OF WAYNE T. DONER

D0N000077



DON000078



EXHIBIT K7 AND K8

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K9 AND K10

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K11 AND K12

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K13 AND K14

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K15 AND K16

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K17 AND K18

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K19

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K20 AND K 21

TO

AFFIDAVIT OF WAYNE T. I)ONER
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EXHIBIT K22 AND K23

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K24 AND K25

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K26 AND K27

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K28 AND K29

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT K30AND K31

TO

AFFIDAVIT OF WAYNE T. D®NER
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EXHIBIT lLl AND L2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT L3 AND L4

TO

AFFIDAVIT OF WAYNE T. DONER

DON000107
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EXHIBIT L5

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT MI AND M2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT M3 AND M4

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT M5 AND M6

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT M7

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT M8

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT N1 AND N2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT N3 AND N4

TO

AFFIDAVIT OF WAYNE T. DONER

DON000123
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EXHIBIT N5 AND N6

TO

AFFIDAVIT OF WAYNE T. DONER

DON000125
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EXHIBIT N7 AND N8

TO

AFFIDAVIT OF WAYNE T. DONER

DON000127
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EXHIBIT N9

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT 01

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT Pl AND P2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT P3 AND P4

TO

AFFIDAVIT OF WAYNE T . DONER
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EXHIBIT P5 AND P6

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT P7 AND P8

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT P9

TO

AFFIDAVIT OF WAYNE T. DONER
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SUPPLRMENTAL AFFIDAVIT OF WAYNE T. DONER

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Wayne T. Doner, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. 1 am a Relator in this mattdamus action seeking compensation for the property

taken by Respondents Ohio Departntent of Natural Resources and Sean D. Logan, Director,

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 28-0 1 1 700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000, and

28-012300.0000.

3. 1 have been an owner of Mercer County Parcel Numbers 28-011700.0000,

28-011300_0000, and 28-012200.0000 since 1991. 1 have been an owner of Mercer County

Parcel Number 28-010500.0000 since 2005 and Mercer County Parcel Nuntber 28-012300.0000

since 1971. 1 have farmed Mercer County Parcel Numbers 28-011700.0000, 28-01 1 3 00A000,

28-010500.0000, and 28-012300.0000 for over 50 years. I have farmed Mercer County Parcel

Number 28-012200.0000 since 1971.

4. ht 2005, as part of the accounting of my mother's, Leola R. Doner, Estate, Mercer

County Parcel Numbers 28-011700.0000, 28-012200.0000 and 28-010500.0000 were appraised

by real estate appraisers. My mother had an ownership interest in these three parcels. Mercer

County Parcel Numbers 28-011700.0000 and 28-012200.0000 were appraised by three

independent appraisers. Mercer County Parcel Number 28-010500.0000 was appraised by one
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independent appraiser. I have attached hereto as Exhibit 1 true and accurate copies of each of

the appraisals performed for each of the [hree parcels.

5. in each instance, the appraiser devalued the property because of the severe,

frequent, continuous, persistent and inevitably recurring flooding caused by ODNR's

replacement of the western spillway and its "poor managernent" of the Grand Lake St. Mary's.

The appraisers even indicated that the parcels would lose acreage with each year because of this

flooding and that the "flood area and waste land" caused by the flooding have "no value." In

fact, in describittg Mercer County Parcel Number 28-012200.0000, one of the appraisers, Eldon

Houts, noted that even if the severe flooding stopped, it would "take years" to bring the acreage

lost "back into full production."

FIIRTHER AFFIANT SAYETH NAUGHT.

%vV! ^'
Wayne T oner

May of February, 2070.Sworn to before tne and subscribed in my presence this ?e4V

RIT'A K SUHIR
Notary Public • State of Oh;o

My Bommission Expires May 13, 20t .
Recorddd in MercerCounty
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REAL :,S'I'v-^ ApPRAISA.L _ O^M

-1Tom Robbins Noel Charles Leininger Eldon Houts

,_ ^ :er[ name)

_ =cres:

:ermanent Parcel No.:

Tmprovementss (Fill in TOTAL amount from $ N/A
attached page)

A. Homesite --------------- $

60. 250 A. Tillable @ $X!120^? /Acre $

A. Pasture @ $ /Acre $_

A. Woods @ $ /Acre $ N/A

9. 750 A. Waste $

0. 500. A.'Road ______________...,_ $ aa

GRIiND TOTAL

-:_ = This parcel will lose 25 acres per yr due to flooding
because of poor management of grand Lake watershed from the lake.
This flood area and waste land has no value, theref,ore the

average price per acre is lower.
I- I were this land owner I would be very furious!



Noel-Charles Leininger, Eldon Houts

'v,_ntv. MERCER COUNTY, OHIO

*5^^.^mber of Acres:

:iuditor's permanent Parcel No.: _ 28-011700--0000

Valuations:

Improvements- (Fill in TOTAL amount from $ N/A

-^---attached page)

A. Homesite -------- ---
$ N/A

t^ -. _ ^

A- '

/

)C4V/ ^^Acre $ l.Tillable @ $to"'r ----'-_3'L. 500

/Acre $ N/A.
A. Pasture @ $_

A. Woods @ $ /Acre $ N/A

$___
3. 000 A. Waste ----.

A. Rciad -------"---- ---- $_. N/A
-- D^

GRAND TOTAL
sS: Z, a6̂0'

prox. 7 acres each year to the
e apThis Parcel will los

due to poor management of the Grand Lake
__na of the river
s;:ed and has caused major Washing and blow outs. The

lue .
u acres and waste acres has no va
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REAL ESTATE APPRATSAL FORM

Estate oii LEOLA R. DONER

Date of Death: ??O4ewber 19, 2004

Appraiser's Name•__, Tom Robbins

county: _.
MERCER COUNTY, OHIO

Number of Acres: _ 100_000 Acres

° Auditor's Permanent Parmel No.= _ 28-010500-0000

Valuations:

Zmprovements: ( Fill in TOTAL amount from
attached page)

1. 000 A. Homesite -------- 3Q-'

78. 000 A. Tillable @^Acre

A. Pasture @ $_ JAcre

6. 000 A. Woods @ $^^^^^JAcre

13. 000 A. Waste ---------- -

2. ODO A. Road ----- -----"-

GgAND TOTAL

DY

$ 10,000.00

$_^ U© _

$

$

...$ .^

( KC_ S0

commenes: This Parcel will lose approx. 10 acres pr. Yr•
due to fiooding, same reason as the other parcels.
This tract has some tile ditching-average to below ditching,

and is located a little better in elevation.

DON0022g1



REAL ESTATE APP?2AISALT =ORtS

LEOLA R. DONER

tCircle cor
Appraiser's Name: Tom Robbins NoAl Charles Eldon Houts

County: MERCER COUNTY, OHIO

Number o£ Acres: 35.500 Acres

Auditor's Permanent Parcel No.: 28-011700-0000

Improvements: (Fill in TOTAL amount from

attachad page) $ N/A

A. Homesite -------------- $ N/A
C^

32. 500 P._ Tillable @â4-' /Acre $ I/ . 1'f L

A. Pasture @ $ /Acre

921WP IAcreA. Woods @ $ 3

^. ^f
3_ 000 A. Waste

sa
-----------'-----

A. Road ----------------

$ N/A _

$ N/A

$

$ N/A

s 71J, 0C,RAND TOTAL

Cotmnents :

^'^,'^%^i1^ ^/rt'v--^^ ,;-'^'^-f"^ ,^ ^/^ ll 1 3̂ ^ v^^^r^^'^a'3`^^
,^

IZZ
Vi.

Apprai.ser^^
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REAL ESTATE APPRAISAL FORM

LEOLA R_ DONER

'a_e of Death: November 19, 2004

Anpraiser's Name:Tom Robbins, Noel Charles Leininger

icircle

County: _ MERCER COUNTY, OHIO

Number of Acres: 70.500 Acres

Auditor's Permanent Parcel No.: 28-012200-0000

Valuations:

Comnient s :

improvements: (Fill in TOTAL amount from
attached page)

A. Homesite ---------------

60. 250 A. Tillable @$0^if '?Acre

A- Pasture @ $ /Acre

--

A. Woods @ $ /Acre $ N/A

9. 750 A. Waste $ /_17a-,•

0. 506 A. Road

133i5vo'
GRAND TOTAI.

$

/' ^ ^ ^f3N1

^ 3
^ /^"̂31^ l/^sM ^' ^ /J^'^f/4^ ^.

Appiaiser

$ N/A

$ N/A

^e
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^yt^^v„iG .^f%'^' _vs+/?^U ..H3` r".^L^"fv -^?^L""v^'^"`i

,^li<G^ ^ ^'^ %Z'/GLlvi•ci ^w /Z!/ry-^-can/ ^/p G^ /^̂1x/^.GrrJcc^j

^ ^^ .

G'= "wN „-^G^=^"^-^ •f^'^ / _. " i^' ^NV^'v^`-
°̀r^"`^ . ^GE'^

6/ yzc^^..Liu^ ^v..-r^rvi^r/3 Gv3 .!f//^' j-..t:Z7.
^'^^. i ^^, ^<v,_i/ ^c
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3u_J. ^i"^^sa/ . -^i° ,^<''

`Y-r^rv.3 /,^w.L^ .^c,z .dYS-r^em_u-' s^ ¢yy/ -Qa^T,.:-wL 6^h/

^a ^L u^ n v^'^r^sa _^ L^Jzz f7 ^^'s^r.ai rvGu^y

4^^il^-N-% ;y /fGG-.-.w ,,^ie. ..riGNil^ liyuvaU-r^- ^i/-3,,̀zv^ rLhLlcLa/^^rv ...ea'

;•,̂^/ v /u^lvr,,.:.-,iG&^^y^k/^i,lrt,i.,i ^tl^n^t.c.F(i .^ .u3 ..^%'c,F-^Cr7^ co..^^

?O 5

^

u r^ ^ma^ ^-^ ^^3 ^e ^^ t^ -'^v ^, ^

rV4-fl)

v `^3

f U '
/' ^^ ^? ,2 ^r-„ 'x ^.z 3 fli« ^m ^/ ^LrT^ tishzu.v

^^^--

^^c^ ^-r^^^3 <vua,f/ -^^ - 3̂cu,-f/,e^ -^,

./lLth3 C^ C, ^ 3^wc^^ 3Sf^cw .^ tL ^t2u ^

7c- S

s^ /Z_ ? !/rrus _ i-G -i
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REAL ESTATE APPRAISAL FORM

Estate of: LEOLA R_ DONER

Date of Death: November 19, 2004

Appraiser's Name_ Tom Robbins, Noel Charles LeiningerEldon Houts )

- (C_rcle correcCname) 117

County: MERCERCOUNTY, OHIO _

Number of Acres: 35.500 Acres

Auditor's Permanent Parcel No-: 28-011700-0000

Valuations:

Improvements: (Fill in TOTAL amount from

attached page)

A. Homesite --------------- $ N/A

32. 500 A. Tillable @ $^/Acre $^^.5,^.7tz

A. Pasture @ $ /Acre $ NJA

A. Woods @ $ /Acre $ N/A

3 Waste ----------------000 A $ _.-_ . _

Road ----------------A $ N/A_

GRAND TOTAL $`_

Ccruaen=s:
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REAL ESTATE APPRP_ISAL FORM

Fstata c-. LEOLA R. DONER

^=^^ ^_ _--.r- November19, 2009

Name: Tom Robbins, Noel Charles Leininger,\Eldon Houts .

correctname7 ,- (Circle

County: M6RCF.R COUNTY( OHIO

Number of Acresc 70.500 Acres

Auditor's Permanent Parcel No.: 28-012200-0000

Valuations:

Improvements: (Fill in TOTAL amount from
attached page) $ N/A

. A. Homesite ----------------- $ N/A

60. 250 A. Tillable @ $ A/0V /Acre $ ^ 1/3^G

A. Pasture @ $ /Acre $ N/A

A. Woods @ $ /Acre $ N/A

9- 750 A. Waste ---------------- $

0. 500 A. Road ----------------- $

6RFfPD TomaT, $ --

Comments:

Appraa.ser
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STATE OF OHIO )
)ss:

COUNTY OF MERC:ER )

My name is Wayne T. Doner, I atn over the age of 21, and I am competent to make this

affidavit. The facts stated herein are withiu my personal knowledge and are true and correct. I

state as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000, and

28-012300.0000.

3. I have been an owner of Mercer Coiuity Parcel Numbers 28-011700.0000,

28-011300.0000, and 28-012200.0000 since 1991, 1 have been an owner of Mercer C.ounty

Parcel Number 28-010500.0000 since 2005 and Mercer County Parcel Number 28-012300.0000

since 1971. 1 have farmed Mercer Counly Parcel Numbers 28-0 1 1 7000.0000, 28-011300.0000,

28-010500.0000, and 28-012300.0000 for over 50 years. I have fanned Mercer County Parcel

Number 28-012200.0000 since 1971.

4. Starting March 13, 2010, the western spillway of Grand Lake St. Marys and

current lake level management practices again caased severe flooding downstream of the western

spillway along the Beaver Creek and Wabash River and flooded all five of my properties.

5. I attach as IJxhibit I a true and accurate copy of a video clip my wife, Janet Doner

and I took between March I 1 and March 12, 2010 showing the pre-rainfall conditions of the

DON002498
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Beaver Creek, the Wabash River (botli before and after its confluence with the Beaver Creek)

and tributaries of both waterways. The video also includes the flooding as of March 14, 2010 of

my five parcels, identified in paragraph 2 of this affidavit, along with properties belongiug to

Carl and Judith Sutter (located at Burrville Road and Mud Pike Road); William Ransbottoin and

Jean Karr (located at Wabash Road and Mud Pike Road); Robert and Patricia Highley (one

property located at Wabash Road and second property located at Bunker Hill Road); Jeiry and

Vicki Weisman (located at Erastus-Durbin Road); Darrell Kulm (located at Erastus-Durbin

Road); Timothy and T'homas Rasawehr and Carolyn Pierstorff (located at Rt. 29 and Erastus-

Durbin Road); and Timotliy Knapke (located at State Line Road soutti of the Wabash River).

The video also includes the spillway as of March 14, 2010.

6. 1 attach as Exhibit 2 a true and accurate of a video clip my wife, Janet Doner and I

took between March 6 and March 15, 2010 showing both the pre-rainfall condition of the

spillway and post-rainfall condition of the spillway.

7. I attach as Exhibit 3 a true and accurate of a video clip my wife, Janet Doner and I

took on March 13, 2010 showing the post-rainfall condition of the spillway and on March 14,

2010 showing the flooding of Mercer• County Parcel Numbers 28-0 1 1 700_0000, 28-0 1 1 3 00.0000,

28-012200.0000, and 28-012300.0000 as well as the flooding on property owned by Rodney

Sheets, located on Carmel Church Road.

8. I attach as Exhibit 4A-4E true and accurate copies of photographs I took of the

progression of the overflow of the Grand Lake St. Marys into the western spillway between

March 6, 2010 and March, 13, 2010. Exhibit 4A I took on March 6, 2010. Exhibit 4B I took on

March 7, 2010. Exhibit 4C I took on the niorning of March 12, 2010. Exhibit 4D I took later in

the day on March 12, 2010. Exhibit 4E I took on March 13, 2010.
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9. I attach as Exhibit 5 true and accurate copies of photographs I took on March 14,

2010 of the flooding of Mercer County Parcel Number 28-010500.0000.

10. 1 attach as Exhibit 6 true and accurate copies of photographs I took on Marcli 14,

2010 of the flooding of property owned by William Ransbottom and Jean Karr, which Robert

Highley farms and of the Beaver Creek over2opping its banks with floodwaters onto that

property.

11. Between March 12, 2010 and March 14, 2010, my five parcels and the Grand

Lake St. Marys area received only about 1 and one-half t.o 1 and six-tenths inches of rain. Based

on my lifty years of living and farming along the Beaver Creek and Wabash River, my five

parcels would not have flooded or would not have flooded nearly as much but for the new

western spillway and ODNR's continued decision-makirrg not to drawdown the Grand Lake in

the winter-time to prevent or minimize flooding.

FURTHER AFFIANT SAYETH NAUGHT.

Notary Public
Law

NOTARY PUUUC • SiATE OF OHIO
My =mission has no e*ratlon ft

See.147.03 R.C.
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EXHIBIT 1

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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EXHIBIT 2

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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EXHIBIT 3

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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EXHIBIT 4A

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONEIZ.
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EXHIBIT 4B

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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EXHIBIT 4C

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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EXHIBIT 41)

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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EXHIBIT 4E

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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EXHIBIT 5

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER

DON002517



DON002518



DON002519



EXHIBIT 6

SECOND SUPPLEMENTAL AFFIDAVIT
OF WAYNE T. DONER
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STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Richard L. Adams, I am over the age of 21, and I am competent to

make this aftidavit. The facts stated herein are within my personal knowledge and are

true and correct. I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the

property taken by Respondents Ohio Department of Natural Resources and Sean D.

Logan, Director (collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 42-005800.0000 and 42-003700.0000.

3. 1 have been an owner of Mercer County Parcel Numbers 42-005800.0000

and 42-003700.0000 since 2001 and have farmed these parcels since approximately 1996.

4. I also farm Mercer County Parcel Number 42-005700.0000 which is owned

by Relator Dorothy K. Schroyer and have farmed that parcel since approximately 1978.

5. Mercer County Parcel Numbers 42-005800.0000 and 42-003700.0000 lie

west of the Wabash River and south of Beaver Creek. Crab Branch cuts through Mercer

County Parcel Numbers 42-005800.0000 and 42-003700.0000. Mercer County Parcel

Number 42-005700.0000 also lies west of the Wabash River and south of Beaver Creek.

6. Since ODNR replaced the western spillway of Grand Lake St. Mary's in

1997 and undertook its current lake level management practices, which include

AFFTI?AVIT OF RICHARD L. ADAMS
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maintaining increased lake levels and use of the western spillway for virtually all water

tlow out of Grand Lake St. Mary's, Mercer County Parcel Numbers 42-005800.0000, 42-

003700.0000, and 42-005700.0000 have been subject to continuing, persistent, frequent,

and inevitable increased severe flooding from the western spil lway of Grand Lake St.

Mary's.

7. Specifically, as a result of ODNR's replacement of the western spillway

and its current management practices, Mercer County Parcel Numbers 42-005800.0000,

42-003700,0000, and 42-005700.0000 have flooded approximately fifteen times, or at

least once per year. On most occasions, Mercer County Parcel Number 42-005800.0000

was inundated with water at depths varying from one to three feet. On most occasions,

Mercer County Parcel Number 42-003700.0000 was inundated with water at depths

varying from two to four feet. On each occasion, Mercer County Parcel Nuinber 42-

005700.0000 was inundated with water at depths varying from two to seven feet.

8. Since ODNR's replacement of the western spillway and its current

management practices, Mercer County Parcel Numbers 42-005800.0000, 42-

003700.0000, and 42-005700.0000 flood more rapidly and remain flooded for longer

periods of time. On each occasion of flooding, Mercer County Parcel Numbers 42-

005800.0000 and 42-003700.0000 remained inundated with water for a period of five

days to two weeks. On each occasion of flooding, Mercer County Parcel Number 42-

005700.0000 remained inundated with water for a period of ten days to three and one-

hal£ weeks.

DON000002
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9. Prior to ODNR's replacement of the western spillway and its current

management practices, Mercer County Parcel Numbers 42-005800.0000, 42-

003700.0000, and 42-005700.0000 never flooded as frequently, never flooded over as

large an area, and never flooded for as long.

10. "i'o date, the most invasive flood occurred in 2003 with approximately 7.5

acres of Mercer County Parcel Number 42-005800.0000, 7 acres of Mercer County

Parcel Number 42-003700.0000, and 21 acres of Mercer County Parcel Number 42-

005700.0000 being flooded with approximately at least seven feet of water for

approximately two to three and one-half weeks. True and accurate copies of black and

white aerials from the Mercer County Auditor's website of Mercer County Parcel

Numbers 42-005800.0000,42-003700.0000, and 42-005700.0000 are attached hereto as

Exhibits A, B, and C. I have shaded in the area of each parcel that was flooded in 2003.

11. Mercer County Parcel Numbers 42-005800.0000, 42-003700.0000, and 42-

005700.0000 also experienced flooding in 2005.

12. Mercer County Parcel Numbers 42-005800.0000, 42-003700.0000, and 42-

005700.0000 were again flooded as recently as Spring 2009.

13. As a direct result of the flooding, Mercer County Parcel Numbers 42-

005800.0000, 42-003700.0000, and 42-005700.0000 have suffered damage in the form of

loss of crops, field erosion, the deposit of other debris, and drainage tile failure.

14. The flooding caused by ODNR has substantially destroyed the value of

Mercer County Parcel Numbers 42-005800.0000, 42-003700.0000, and 42-005700.0000.

DON000003
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15. 1 believe that the intermittent, continuing, persistent, ftequent, and

increased severe flooding from the western spillway of Grand Lake St. Marys will

inevitably recur as a result of ODNR's replacement of the western spillway and ODNR's

current management practices.

FtTRTIIER AFFIAIi'T SAYETH NAUGHT.

Sworn in my presence and subscribed before me this -14k day of October, 2009.

Notary blic
pITA KSUHR

Notary Pubiic • State of Oh(o
My Oommission Expires May 13,2011

flecorQe+1 in Mercer Couuty
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EXHIBIT A

TO

AFFIDAVIT OF RICHARD L. ADAMS
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EXHIBIT B

TO

AFFIDAVIT OF RICHARD L. ADAMS
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EXHIBIT C

TO

AFFIDAVIT OF RICHARD L. ADAMS
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SOPPLEMENTAL AFFIDAVIT OF RICILARD L. ADAMS

STATE OF OHIO

COUNTY OF MERCER
ss:

My natnc is Richard L. Adams, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

1 Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 42-005800.0000 and 42-003700,0000.

3. 1 have been an owner of Mercer County Parcel Nutnbers 42-005800.0000 and 42-

003700.0000 sitice 2001 and have farmed these parcels since approximately 1996.

4. 1 also fartn Mercer County Parcel Number 42-005700.0000 which is owned by

Relator porotliy K. Schroyer and have farmed that parcel since approximately 1978.

5. Mercer County Parcel Numbers 42-005800.0000 and 42-003700.00001ie west of

the Wabash River and south of Beaver Creek. Crab Branch cuts ttu•ough Mercer County Parcel

Numbers 42-005800.0000 and 42-003700.0000. Mercer County Parcel Number 42-005700.0000

also lies west of the Wabash River aad south of Beaver Creek.

6. Starting klareh 13, 2010, the westet-n spillway of Grand Lake St. Marys and

ciu-rent lake level management practices again caused severe flooding of Mercer County Parcel
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Numbers 42-005800.0000, 42-003700.0000, and 42-005700.0000.

FURTHER AFFiANT SAYETH NAUGHT.

chard L. Adatns

Sworn to before me and subscribed in my presence tliis 31 s^- day of March, 2010.

Notary Public

M1AFtTHAC:BREWEft, AttomeyALLaw
NOTARY PUBLIC - STATE OF OHIO

My cmnmission tma no eviration daid
Set 147.03 R,C.
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AFFIDAVIT OF WAYNE BAUCHER

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Wayne Baucher, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am the President of The Baucher Farms, Inc. ("Baucher Farms"), a corporation

organized under the laws of the State of Ohio and a Relator in this mandamus action seeking

compensation for the property taken by Respondents Ohio Depaitment of Natural Resources and

Sean D. Logan, Director, (collectively "ODNR").

2. Specifically, Baucher Fanns is tlie owner of real estate described as Mercer

County Parcel Numbers 26-043 100.0000 and 42-017300.0000.

3. Baucher Farms has owned Mercer County Parcel Numbers 26-043100.0000 and

42-0 1 73 00.0000 since approximately 1982.

4. Mercer County Parcel Numbers 26-043100.0000 and 42-017300.0000 lie to the

south of Beaver Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, whicli include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 26-043100.0000 and 42-017300.0000 have been subject to

continuing, persistent, Prequent, and inevitable increased severe flooding ftom the western

spillway of Grand Lake St. Mary's.
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6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Nuinber 26-043100.0000 has flooded

approximately every other year and Mercer County Parcel Number 42-017300.0000 has flooded

approximately every three years. On each occasion, Mercer County Parcel Numbers 26-

043100.0000 and 42-017300.0000 were inundated with water at depths varying from 1 to 2 and a

1/2 feet.

7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 26-043100.0000 and 42-017300.0000 remains flooded

for longer periods of time. On each occasion of flooding, Mercer County Parcel Number 26-

043100.0000 remained inundated with water for a period of approximately a week or longer. On

each occasion of flooding, Mercer County Parcel Number 42-017300.0000 remained inundated

with water for a period of up to 2 or 3 days.

8. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 26-043100.0000 and 42-017300.0000 never Ilooded

as much or over as large an area or flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 8.5 acres of

Mercer County Parcel Number 26-043100.0000 being flooded with at least 2 and a`/a feet of

water for approximately 10 days. In 2003, approximately 7 acres of Mercer County Parcel

Number 42-017300.0000 was flooded with 1 to 2 feet of water for approximately 3 to 4 days. A

true and accurate copy of a black and white aerials from the Mercer CoLmty Auditor's website of

Mercer County Parcel Numbers 26-043100.0000 and 42-017300.0000 is attached hereto as

Exhibit 1. 1 have shaded in the area of each parcel that was flooded in 2003.
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10. Mercer County Parcel Numbers 26-043100.0000 and 42-0 1 73 00.0000 were again

flooded as recently as 2008.

11. As a direct result of the flooding, Mercer County Parcel Numbers 26-

043100.0000 and 42-017300.0000 have suffered damage in the form of loss ol'crops, field

erosion, the deposit of silt, sand, stones, and other debris, drainage tile blown out, and soil

compaction.

12. The tlooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Numbers 26-043100.0000 and 42-0 1 73 00.0000.

13. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

• „--^- ^^.Jcu-c^________
Wayne aucher

-{ tA-

Sworn in my presence and subscribed before me this ----aay of August, 2009.

^ y JOSEPH R. MILLER
Altomey at Law

i Notary PuMfc, STffie of Odo
I My Commisslon Has No E*NatWn

Sac;ron 147,03 R.C.
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EXHIBIT 1

TO

AFFIDAVIT OF WAYNE BAUCHER

DON000014



>

DON000015



40-32-5 N 40-32-0 N 40-31-55 N 40-31-50 N

N 9-Z£-09 N 0-Z6'0 N 99-IC-OP N OS-L£OY

DON000016



TAB 8



AFk"iDAVIT AF JOYCE A. D'WENGEIj
STATE OF OIIIO )

) ss:
COUNTY OF MERCER )

My name is Joyce A. Dwenger. I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

('collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Number 26-041200.0100.

3. 1 have owned since 1985 Mercer County Parcel Number 26-041200,0100.

4. Mercer County Parcel Number 26-041200.0100 is right on the I3eaver Creek.

5. Since ODNR replaced the westem spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 26-041200.0100 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Specifically, as a resuit of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 26-041200.0100 has flooded

every year, and some years they bave flooded several times. On each occasion, 26-041200.0100

was inundated with water at depths varying from approximately one to three feet.
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7. Since ODNR's replacement of the westem spillway and its current management

practices, Mercer County Parcel Number 26-041200.0100 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mereer County Parcel Number

26-041200.0100 remained inundated with water for a period of up to a week and a hal£

8. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 26-041200.0100 had less frequent flooding, never

flooded as much, never flooded over as large an area, never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 6 acres of

Mercer County Parcel Number 26-041200.0100 being flooded with approximately up to three

feet of water for approximately up to a week and a half. A true and accurate copy of black and

white aerial from the Mercer County Auditor's website of Mercer County Parcel Number 26-

041200.0100 is attached hereto as Exhibit 1. The area of the parcet that was flooded in 2003 has

been shaded in by my husband, Lawrence Dwenger.

10. Mercer County Parcel Number 26-041200.0100 also experienced severe flooding

in 2005.

11. Mercer County Parcel Nwnber 26-041200.0100 was again flooded as recently as

spring 2009.

12. As a direct result of the flooding, Mercer County Parcel Number 26-041200.0100

have suffered damage in the forrtt of crop losses, field erosion, bank erosion, the deposit of silt

and other debris, soil compaction and drainage tile failure.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 26-041200.0100.
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I4. 1 believe that the intermittent, continuing, persistern, frequent, an d increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFA'IANT SAYETH NAUGHT.

G' a C' . ^Lt3E'.^^)
.. ^_ ..__.._._e

Sworn in my presence and subscribed before me this 1q-±{;day of October, 2009.

RITA K SUHR
Notary Pubiic • State of Ohio

My Commission Expires May 13, 201 i
RocardAd in Mercer County
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EXHIBIT 1

TO

AFFIDAVIT OF JOYCE A. DWENGER
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AFFIDAVIT OF LAWRENCE J. DWENGER
ST'ATE OF 01110 )

) ss:
COt1NTY OF MERCER )

My name is Lawrence J. Dwenger. I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. I am a Relator in this mandanius action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Number 26-041200.0100.

3. I have owned since 1985 Mercer County Parcel Number 26-041200.0100.

4. Mercer County Parcel Number 26-041200.0100 is right on the Beaver Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level managemetit practices, which include maiutaining increased lake

levels and use of the westem spillway for virtually all water tlow out of Grand Lake St. Mary's,

Mercer County Parcel Nutnbers 26-041200.0100 has been subject to continuing, persistent,

fl•equent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement ol'the western spillway and its

current management practlces, Mercer Cout: y Parcel Nun ber 26-041200.01001-ias flooded

every year, and some years they have flooded several times. On each occasion, 26-041200.0100

was inundated with water at depths varying from approximately one to three feet.
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7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 26-041200.0100 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mercer County Parcel Niunber

26-041200.0100 reniained inundated with water for a period of up to a week and a half.

8. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 26-041200.0100 had less frequent flooding, never

flooded as much, never flooded over as large an area, never flooded for as long.

9. To date, the most invasive flood occurred in 2003 witlz approximately 6 acres of

Mcrcer County Parcel Number 26-041200.0100 being flooded with approximately up to three

1:eet of water for approximately up to a week and a half. A true and accluate copy of black and

white aerial from the Mercer County Auditor's website of Mercer County Parcel Number 26-

041200.0100 is attached hereto as flxhibit 1. I have shaded in the area of the parcels that was

flooded in 2003.

10. Mercer County Parcel Number 26-041200.0100 also experienced severe flooding

in 2005.

11. Mercer County Parcel Number 26-041200.0100 was again flooded as recently as

spring 2009.

12. As a direct result of the flooding, Mercer County Parcel Number 26-041200.0100

have suffered damage in the form of crop losses, field erosion, baiilc erosion, the deposit of silt

and other debris, soil compaction and drainage tile failure.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 2 6-04 1 200.0100.
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14. My property is adjacent to Mercer County Parcel Number 26-041500.0000.

During the 2003 flooding, at a minimum of ten acres of that parcel flooded, Since ODNR's

replacement of the western spillway and its current management practices, that parcel has been

subject to continiung, persistent, frequent, and inevitable increased severe flooding from the

western spillway of Grand Lake St. Mary's. Prior to then, this parcel had less frequent flooding,

never f7ooded as much, never flooded over as large an area, never flooded for as long.

15. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding frofn the western spillway of Grand Lake St. Marys Nvill inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

Lawrence J. Dwe ger

^
Swoin in my presence and subscribed before me this Z^^y of August, 2009.

,a•''(PRIAL 5.^^.
64 JOSEPH R. MILLER

Attomey at Law
Notary Public, State of Ohio

My Commission Has No Explration
Sectlon 147.03 R.C.
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EXHIBIT 1

TO

AFFIDAVIT OF

LAWRENCE J. DWENGER
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SUPPLEMENTAL AFFIDAVIT OF LAWRENCE J. DWENGER

STA1'E OF OHIO )
) ss:

COUNTY OF MERCER )

My naane is Lawrence J. Dwenger. I am over the age of 21, and I am competent to make

this affidavit. 'flie facts stated herein are within rny personal knowledge and are tnie and correct.

I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department oLNatural Resourecs and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer Couaty Parcel

Number 26-041200.0100.

3. 1 have owned since 1985 Mercer County Parcel Number 26-041200.0100.

4. Mercer County Parcel Number 26-041200.0100 is right on the Beaver Creek.

5. Starting March 13, 2010, the western spillway of Grand Lake St. Marys and

current lake level managenient practices again caused severe flooding of Mercer County Parcel

Number 26-041200.0100.

FURTHER AFFIANT SAYETH NAUGHT.

Lawrence J. Dwe er

Sworn to before nie and subscribed in my presence this 31 day of March, 2010.

Notary Public

MARTFL4C. BREWER, A(tomeyAt Law
NOTARY PUBLIC - STATE OF CHI6

Nry mmmission Ims no szpiretlon ft
Sec. 147.03 RC.
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AFFIDAVIT OF STANLEY M. EBBING

STATE OF OH1O )
) ss:

COUN'I'Y OF MERCER )

My name is Stanley M. Ebbing. I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true aud correct.

I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I ain an owner of real estate described as Merc.er County Parcel

Numbers 26-041000.0000 and 26-047200.0100.

3. I have owned since Januaty, 2009 Mercer County Parcel Number 26-

041400.0000.

4. 1 have owned since December, 2008 Mercer County Parcel Number 26-

047200.0100.

5. Mercer County Parcel Numbers 26-041000.0000 and 26-047200.0100 lie adjacent

to the Beaver Creek.

6. Mercer County Parcel Numbers 26-041000.0000 and 26-047200.0100 were

flooded twice this spring 2009 with approximately three to four feet of water for approximately

up to two to tlu•ee weeks at a time.

7. As a direct result of the flooding, Mercer County Parcel Numbers 26-

041000.0000 and 26-047200.0100 have suffered damage in the l'orm of field erosion, the deposit

of silt, sand, stones, and other debris, soil compaction, and drainage tile failure.
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8. Because of the flooding, I have been significantly deprived of the value of Mercer

County Parcel Numbers 26-041000.0000 and 26-047200.0100.

9. As to Mercer County Parcel Number 26-047200.0100, I believe that at a

minimum eight acres of this parcel is subject to intermittent, continuing, persistent, frequent, and

increased severe flooding from the western spillway of Grand Lake St. Marys.

10. As to Mercer County Parcel Number 26-041000.0000, 1 believe that at a

minirnum twenty-five acres of this parcel is subject to intermittent, continuing, persistent,

frequent, and inci-eased severe flooding from the western spillway of Grand Lake St. Marys.

1 l. I believe that the intermittent, continuing, persistent, frequent, and inereased

severe flooding from the westem spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

SYatiley M. Vbing

Sworn in my prescnce and subscribed before me this ^5,7 day of August, 2009.

Notafy Public \_J

Aô^Y^^°^.
Gp^aston tias No F^ireLart

Secllmt 147.03 v.ti. .
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AFFIDAVIT OF VICKI L. EBBING

STATE OF 01110 )
) ss:

COUNI'Y OF MERCER )

My name is Vicki L. Ebbing. I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-041000.0000 and 26-047200.0100.

3. 1 have owned since January, 2009 Mercer County Parcel Number 26-

041400.0000.

4. I have owned since December, 2008 Mercer County Parcel Nuinber 26-

047200.0100.

5. Mereer County Parcel Nunibers 26-041000.0000 and 26-047200.0 100 lie adjaeent

to the Beaver Creek.

6. Mercer County Parcel Numbers 26-041000.0000 and 26-047200.0100 were

flooded twice this spring 2009 with approximately three to four feet of water for approximately

up to two to three weeks at a time.

7. As a direct result of the flooding, Mercer County Parcel Numbers 26-

04 1000.0000 and 26-047200.0100 have suffered damage in the form of field erosiou, the deposit

of silt, sand, stones, and other debris, soil compaction, and drainage tile failure.
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8. Because of the flooding,l have been significantly deprived of the value of Mercer

County Parcel Numbers 26-041000.0000 and 26-047200.0100.

FURTHER AFFIANT SAYETH NAUGHT.

Vicki L. Ebbing

Sworn in my presence and subscribed before me this J day of;ugust, 2009.

M71!(iIW11A1.WdtvT1
Nota^y Pabiic, Shte Oi Otda

fNy Oommisslan Nas No Expltnt(en
Sectlan 147.03 O.R.C.
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AFFIDAVIT OF CARMAN R. ELLIS

STATL OF OHIO )
} ss:

COUNTY OF FRANKLIN )

My name is Carinan R. Ellis, I am over the age of 21, and I am competent to make this

aflidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the pi-operty

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, 1, with my wife Jill Ellis, own real estate described as Mercer County

Parcel Nutnber 26-049300.0100.

3. I have owned Mercer County Parcel Number 26-049300.0100 since 1993. My

family and I have resided there since that time.

4. Mercer County Parcel Number 26-049300.0100 lies near the south side of the

Beaver Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintainitig increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Pat-cel Number 26-049300.0100 has been subject to continuing, persistent,

frequent, and inevitably severe flooding from the westenl spillway of Grand Lake St. Mary's.

Prior to ODNR replacing the western spillway in 1997, since I purchased the property in 1993,

Mercer County Parcel Ntunber 26-049300.0100 never experienced any flooding; nor was I told
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by the previous owner when 1 purchased the property that the property had in the past

experienced any iloodiilg_

6. As a result of ODNR's replaeement of the western spillway and its current

management practices, Mercer County Parcel Number 26-049300.0100 has flooded at least four

times. On each occasion, Mercer County Parcel Number 26-049300.0100 inundated with water

at depths varyitig from one to three feet.

7. On each occasion of llooding, Mercer County Parcel Number 26-049300.0100

remained inundated with water for a period of three days to at least two weeks.

8. To my knowledge, prior to ODNR's replacement of tlie western spillway and its

current management practices, Mercer County Parcel Number 26-049300.0100 never flooded.

9. To date, the most invasive flood occutred in 2003 witli approxiniately .902 acres

of the I acre of Mercer County Parcel Numbcr 26-049300.0100 being flooded with up to threc

feet of water for at least two weeks. The flooding completely surrounded our home, destroyed

our garden, destroyed several pine trees, and damaged the property through the deposit of debris,

such as sand, corn stalks and other debris. A true and accurate copy of a black and white aerial

from the Mercer County Auditor's website of Mercer County Parcel Ntunber is attached hereto

as Exhibit 1. I have shaded in the area of the parcel that was flooded in 2003.

10. Attached hereto as Exhibit 2 are photographs that truly and accurately depict the

flooding of Mercer County Parcel Number 26-049300.0100 in July, 2003.

11. Mercer Coutity Parcel Number 26-049300.0100 also experienced severe flooding

in 2005. Attached hereto as Exlubit 3 are photographs that tiuly and accurately depict the

flooding of Mercer County Parcel Number 26-049300.0100 in 2005.
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12. In both 2003 and 2005, 1 remained at the house in order to try to preserve it. I

had three electric sump pumps and one, five and one-half horsepower gas pump (only 2003)

operating constantly in order to prevent the horne from being inundated with water.

13. Mercer County Parcel Number 26-049300.0100 was again flooded as recently as

2008. Attaclied hereto as Exhibit 4 are photographs that trndy and accurately depict the flooding

of Mercer County Parcel Number 26-049300.0100 in 2008.

14. As a direct result of the flooding, Mercer County Parcel Number 26-049300.0100

has suffered and continues to suffer dainage, including the deposit of debris. The flooding

caused by ODNR has substantially destroyed the value of Mercer County Parcel Number 26-

049300.0100.

15. 1 believe that the inteimittent, continuing, persistent, fi•equent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH N.t1UGHT.
^

Carman R. Ellis

Sworn in my presence and subscribed before me this / J'" day of September, 2009.

Notrfry Public

1(^PoMtc. ^^°.
Mq Com ^^5^ t47 U3NflR^r itatiaa
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EXHIBIT 1

TO

AFFIDAVIT OF CARMAN R. ELLIS
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EXHIBIT 2

TO

AFFIDAVIT OF CARMAN R. ELLIS
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EXHIBIT 3

TO

AFFIDAVIT OF CARMAN R. ELLIS
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EXHIBIT 4

TO

AFFIDAVIT OF CARMAN R. ELLIS
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AFFIDAVIT OF JILL ELLIS

STATti OF 01110

COUNTY OF FRANKLIN

)
) ss:

My name is Jill Ellis, I am over the age of 21, and I am competent to make this affidavit.

The facts stated herein are wittiin my personal knowledge and are true and correct. I state as

follows:

I. I am a Relator in this tnandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources atid Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I, with my husband Carman Ellis, own real estate described as

Mercer County Parcel Number 26-049300.0100.

3. I have owned Mercer County Parcel Ntmlber 26-049300.0100 since 1993. My

family and I have resided there since that tirne.

4. Mercer County Parcel Numher 26-049300.0100 lies near the south side of the

Beaver Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level managetnent practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out ot' Grand Lake St. Mary's,

Mercer County ParcelNurnber 26-049300.0100 has been subject to continuing, persistent,

frequent, and inevitably severe flooding from the western spillway of Grand Lake St. Mary's.

Prior to ODNR replacing the western spillway in 1997, since I purcliased the property in 1993,

Mcrcer County Parcel Number 26-049300.0100 never experienced any flooding; nor was 1 told
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by the previous owner when I purchased the proper1,y that the property had in the past

experienced any flooding.

6. As a resrilt of ODNR's replacement of the western spillway and its current

management practices, Mercer County Parcel Number 26-049300.0100 has flooded at least four

times. On each occasion, Mercer County Parcel Number 26-049300.0100 inundated with water

at depths varying from one to three feet.

7. On each occasion of flooding, Mercer County Parcel Number 26-049300.0100

remained inundated with water for a period of three days to at least two weeks.

8. '1'o my knowledge, prior to ODNR's replacement of the western spillway and its

current inanagement practices, Mercer County Parcel Number 26-049300.0100 never flooded.

9. 1'o date, the most invasive flood occurred in 2003 with approximately .902 acres

of the 1 acre of Mercer County Parcel Number 26-049300.0100 being flooded with up to three

feet of water for at least two weeks. The flooding completely sui-rounded our homc, destroyed

our garden, destroyed several pine trees, and damaged the property through the deposit of debris,

such as sand, corn stalks and other debris. A true and accurate copy of a black and white aerial

from the Mercer County Auditor's website of Mercer County Parcel Number is attached hereto

as Exhibit 1. 1 have shaded in the area of the parcel that was flooded in 2003.

10. Attached hereto as Exhibit 2 are photographs that traly and accurately depict the

flooding of Mercer County Parcel Nuniber 26-049300.0100 in July, 2003.

11. Attached hereto as Exhibit 3 is a video I took that truly and accurately depicts the

flooding of Mercer County Parcel Number 26-049300.0100 in July, 2003.
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12. Mercer County Parcel Number 26-049300.0100 also experienced severe flooding

in 2005. Attached hereto as Exhibit 4 are photographs that truly and accurately depict the

flooding of Mercer County Parcel Number 26-049300.0100 in 2005.

13. In both 2003 and 2005, 1 remained at the house in order to try to preserve it. I

had th.ree electric sump pumps and one, five and one-half horsepower gas pump (only 2003)

operating constantly in order to prevent the home from being inundated with water.

14. Mercer County Parcel Number 26-049300:0100 was again flooded as recetitly as

2008. Attached hereto as Exhibit 5 are photographs that hvly and accurately depict the flooding

of Mercer County Parcel Number 26-049300.0100 in 2008.

15. As a direct result of the floodittg, Mercer County Parcel Number 26-049300.0100

Itas suffered and continues to suffer damage, including the deposit of debris. The floodittg

caused by ODNR has substantially destroyed the value of Mercer County Parcel Number 26-

049300.0100.

16. 1 believe that the intcrmittent, cotttinuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTIIER AhPIAN"P SAYETII(NAIQGHT.

Sworn in my presence and subscribed before me this
f,-

day of September, 2009.

KiiI511 Rt;ES81YiwEU4'r
potary puDifc. 8m of Oino

D O N 0 0 01 7 0 mt Cowa~ssioo Nas No Efuzba1
3ectlon 147.03 O.fl..
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EXHIBIT 1

TO

AFFIDAVIT OF JILL ELLIS
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EXHIBIT

40-32-5 N 40-32-4 N 40-32-3 N 40-32-2 N 40-32-1 N 40-32-0 N

N>-ZE-04 N E-Z£-04 N Z-ZE-06 N L'ZE'oC N 0-Z6-04

ti
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EXHIBIT 2

TO

AFFIDAVIT OF JILL ELLIS
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EXHIBIT 3

AFFIDAVIT OF JILL ELLIS
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EXHIBIT 4

TO

AFFIDAVIT OF JILL ELLIS
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EXHIBIT 5

TO

AFFIDAVIT OF JILL ELLIS
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AFF1pAV1T OF LEE A. FENNIG

STATF. OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Lee A. Fennig, l am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct_ I

state as follows:

1. I am Trustee of the Calvin A. Fennig Trust dated March 20, 1993 (the "Trust"), a

Relator in this mandamus action seeking compensation for the property taken by Respondents

Ohio Department of Natural Resources and Sean D. Logan, Director (collectively "ODNR").

2. Specifically, the Trust is an owner of approximately 97 acres of real estate

described as Mercer County Parcel Number 29-002200.0000.

3. "1'he 1'rust has held an ownership interest in Mercer County Parcel Number 29-

002200.0000 since approximately 1983. My father, grandmother and great grandfather had an

ownership interest in this property for decades and my father farmed the property for at least 10

years. Therefore, I have visited the property throughout my life and have tong been familiar with

this property.

4. Mercer County Parcel Number 29-002200.00001ies near the Wabash River on its

north side.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its cu_rrent lake level management practices, which include maintaining increased take

tevels and use of the westertt spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 29-002200.0000 has been subject to continuing, persistent,
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frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 29-002200.0000 has flooded and

it has become'inundated with water several times. This has only occurred since ODNR's

replacement of the western spillway and its current management practices. On each occasion,

Mercer County Parcel Number 29-002200.0000 remained inundated with water for as long as

several weeks.

7. To my knowledge, prior to ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 29-002200.0000 never flooded.

8. To date, the most invasive flood occurred in 2003 with approximately 10 acres of

Mercer County Parcel Number 29-002200.0000 being flooded with water for several weeks and

was inaccessible during that time. A true and accurate copy of a black and white aerial from the

Mercer County Auditor's website of Mercer County Parcel Number 29-002200.0000 is attached

hereto as Exhibit l. 1 have shaded in the area of the parcel that was flooded in 2003.

9. Attached hereto as Exhibit 2 is a photograph that truly and accurately depicts the

2003 flooding of a neighbor's property and Mercer County Parcel Number 29-002200.0000 The

photograph is taken from the neighbor's property to the south and the standing water in the

background of the photograph is on the Trust's property.

10. Mercer County Parcel Number 29-002200.0000 also experienced flooding in

2005.
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11. As a direct result of the flooding, Mercer County Parcel Number 29-002200.0000

has suffered damage in the form of loss of crops, and the deposit of silt, sand, stones, and other

debris.

12. The flooding caused by ODNR has substantially impaired the value of Mercer

County Parcel Number 29-002200.0000.

13, 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding front the western spillway of Grand Lake St. Marys will inevitably recar as a

restdt of ODNR's replacement of the western spillway and ODNR's current management

practices.

FUR'1'HER AFF[ANT SAYETH NAUGHT.

Lee A.'Pennig

Sworn in iny presence and subscribed before me this 1^ day of October, 2009.

Nota Public
RITA K SUHR

Notary Public s State of Ohio
My fommission Exphar May 13,2011

Reoord6d in Meroer Connty
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EXHIBIT 1

TO

AFFIDAVIT OF LEE A. FENNIG
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EXHIBIT 2

TO

AFFIDAVIT OF LEE A. FENNIG
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AFFIRAVTT OF H. EDWA1tI) GILBEItT

STATE OF Ol-IIO )
) ss:

COUNTY OF MERCER )

My name is H. Edward Gilbert,l am over the age of 21, and 1 am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Oluo Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifieally, 1, with my wife Mary E. Gilbert, am the owner of real estate

described as Mercer County Parcel Numbers 26-01600.0000 and 26-041200.0000.

3. 1 have owned Mercer County Parcel Numbers 26-01600.0000 since

approximately 1978 and 26-041200.0000 since 1986.

4. Mercer County Parcel Nuinber 26-041200.0000 lies on the south bank of Beaver

Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Nuinber 26-041200.0000 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spiliway of Cmand Lake St.

Mary's.
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6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 26-041200.0000 has flooded at

least 4 times. On each occasion, Mercer County Parcel Number 26-041200.0000 was inundated

with water at depths varying from at least 2 to 6 feet.

7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 26-041200.0000 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mercer County Parcel

Number26-041200.0000 remained inundated with water for a period of at least 3 days to a week.

8. To my recollection, prior to ODNR's replacement of the westem spillway and its

current management practices, Mercer County Parcel Number 26-041200.0000 did not flood.

9. 'fo date, the most invasive flood occurred in 2003 with at least 27.8 acres of

Mercer County Parcel Number 26-041200.0000 being flooded with at least 6 feet of water for at

least a week. A true and accurate copy of a black and white aerial from the Mercer County

Auditor's website of Mercer County Parcel Number 26-041200.0000 is aifached hereto as

1'sxhibit 1. The area of the parcel that was flooded in 2003 has been shaded in by my wife, Mary

Gilbert,

10. Mercer County Parcel Number 26-041200.0000 also experienced severe flooding

in 2005.

11. Mercer County Parcel Number 26-041200.0000 was agaiu flooded at least twice

in the Summer of 2008.

12. As a direct result of the flooding, Mercer County Parcel Number 26-041200.0000

has suffered damage in the form of loss of crops, fiald and bank erosion, the deposit of silt, sand,

stones, and other debris such as wood, trees, trash cans and trash, and fish.
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13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 26-041200.0000.

14. 1 believe that the intermittent, continuing, persistent, frequent, and inereased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

F[IRTHER AFFIAAIT SAYETIi NAUGIIT.

H. Edward Gilbert

Sworn in my presence and subscribed before me this ^^7aft,day of October, 2009.

^ ^.^...._
Notar^ Public

RITA K SUHR
Notary Public • State of Ohio

My Gommission Expires May 13, 2011
Recorded in Mercar County
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AFFIDAVIT OF MARY E . GILBERT

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My narne is Mary E. Gilbert, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

Director (collectively "ODNR").

2. Specifically, 1, with my husbatid H. Edward Gilbert, am the owner of real estate

described as Mercer County Parcel Numbers 26-01600.0000 and 26-041200.0000.

3. I have owned Mercer County Parcel Numbers 26-0 ! 600.0000 since

approximately 1978 and 26-041200.0000 since 1986.

4. Mercer County Parcel Number 26-041200.00001ies on the south bank of Beaver

Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Meroer County Parcel Number 26-041200.0000 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the westem spillway of Cn-and Lake St.

Mary's.
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6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 26-041200.0000 has flooded at

least 4 times. On each occasion, Mercer County Parcel Number 26-041200.0000 was inundated

with water at depths varying from at least 2 to 6 feet.

7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 26-041200.0000 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mercer Cormty Parcel

Number26-041200.0000 remained inundated with water for a period of at least 3 days to a week.

8. To my recollection, prior to ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 26-041200.0000 did not flood.

9. To date, the most invasive flood occurred in 2003 with at least 27.8 acres of

Mercer County Parcel Number 26-041200.0000 being flooded with at least 6 feet of water for at

least a week. A true and accurate copy of a black and wliite aerial from ttie Mercer County

Auditor's website of Mercer County Parcel Nuinber 26-041200.0000 is attaclied liereto as

Exhibit 1. 1 have slzaded in the area of the parcel that was flooded in 2003.

10. Mercer County Parcel Number 26-041200.0000 also experietrced severe flooding

in 2005.

11. Mercer County Parcel Number 26-041200.0000 was again flooded at least twice

in the Summer of 2008.

12. As a direct result of the flooding, Mercer County Parcel Number 26-041200.0000

has suffered darnage in the form of loss of crops, field and bank erosion, the deposit of silt, sand,

stones, and otlier debris such as wood, trees, trash cans and trash, and fish.
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13. The flooding caused by ODNR lias substantially destroyed the value of Mercer

County Parcel Number 26-04 1 20 0.0000.

14. I believe that the intennittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

Mary E. Gilbert

Sworn in tny presence and subscribed before me this ^ 1 day of August, 2009.

JOSEPH R. MILLER
Attorney at Law

Notary Public. State of Ohio
My Commission Has No Eapirallon

SecGon 147.03 R.C.
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AFFIDAVIT OF DAVID L. GRANGER

STATE OF OI-IIO )
) ss:

COUN'TY OF MERCER )

My n<vne is David L. Granger, I am over the age of 21, aud I an-i competent to make this

affidavit. The facts stated herein are within iny personal knowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandanius action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

Director (collectively "ODNR").

2. Specifically,l, as Trustee of the David L. Granger and Esther L. Granger Living

Trust, am the owner of real estate described as Mercer County Parcel Numbers 42-004 1 0 0.0000

and 42-012600.0000.

3. 1 have been an owner of Mercer Cotmty Parcel Numbers 42-004100.0000 since

1964 and 42-012600.0000 since 1990.

4. Mercer County Parcel Numbers 42-004100.0000 and 42-012600.0000 borders the

Wabash River on both sides of the River near its confluence with Beaver Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 42-004100.0000 has been subject to contimung, persistent,

frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.
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6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 42-004100.0000 has flooded

annually, approximately 2 to 3 times per year. On each occasion, Mercer County Parcel Number

42-004100.0000 was inundated with water at depths varying from 2 to 4 feet.

7. Since ODNR's replacement of the westem spillway and its cuirent management

practices, Mercer County Parcel Number 42-004100.0000 floods more rapidly and remains

flooded for longer periods of time. On each occasion of tlooding, Mercer County Parcel Nuniber

42-004100.0000 remained inundated with water for a period of 2 to 3 days on average.

8. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 42-004100.0000 never flooded as mueh or for as long

as it does now.

9. 1'o date, the most invasive flood occurred in 2003 with approximately 44.5 acres

of Mercer County Parcel Number 42-004100.0000 being flooded with approximately 2 to 4 feet

of water for approximately 5 to 6 days. A true and accurate copy of a black and white aerial

from the Mercer County Auditor's website of Mercer County Parcel Numbers 42-004100.0000

and 42-012600.0000 is attached hereto as Exliibit 1. 1 have shaded in the area of Parcel Number

42-004100.0000 that was flooded in 2003.

10. Mercer County Parcel Number 42-004100.0000 also experienced severe flooding

in 2005. Indeed, the flooding in January 2005 was so extensive that it flooded the frrst five roads

that cross Beaver Creek west of the spillway.

11. Mercer County Parcel Number 42-004100.0000 was again flooded as recently as

Apri12009.
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12. As a direct result of the 1looding, Mercer County Parcel Number 42-004100.0000

has suffered damage in the fonn of loss of crops, field and bank erosion, the deposit of silt, sand,

and other debris, including trees, and the destruction of trees, bushes, and shrubs.

13. The flooding caused by ODNR has substantially destroyed the value ol' Mercer

County Parcel Number 42-004100.0000.

14. 1 beiieve that the interlnittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacenlent of the westeln spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn in my presence and subscribed before nie this 2tlNay of August, 2009.

JOscI'H i;. iGtli!.ER
Attorney at Law

Notary Public, State of Ohio
^ t^ ;t Y E My Commission Has No Expira6un

O.. SecBon 147.03 R.C.
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TO

AFFIDAVIT OF DAVID L. GRANGER
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AFFIDAVIT OF MICHAEL HIGHLEY

S'I'ATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Michael Highley, I am over the age of 21, and I am competent to rnake this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a fai-iner in Mercer County, Ohio. As part of my farming operation, I lease

property from a Relator in this mandanius action who is seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

Director (collectively "ODNR°').

2. Speciiically, I lease real estate owned by David L. Granger described as Mercer

County Parcel Numbers 42-004100.0000 and 42-012600.0000.

3. I have leased Mercer County Parcel Numbers 42-004100.0000 and 42-

012600.0000 since at least 1999. In addition, I have lived within a half mile of these parcels my

entire life.

4. Mercer County Parcel Numbers 42-004100.0000 and 42-012600.0000 border the

Wabash River on both sides of thc River near its confluence with Beaver Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 42-004100.0000 has been subject to continuing, persistent,

DON000203



frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement of the western spiliway and its

current managernent practices, Mercer County Parcel Number 42-004100.0000 has flooded

annually, approximately 2 to 3 times per year. On each occasion, Mercer County Parcel Number

42-004100.0000 was inundated with water at depths varying from 2 to 4 feet.

7. Since ODNR's replacernent of the western spillway and its current management

practices, Mercer County Parcel Number 42-004100_0000 floods more rapidly and remains

f7ooded for longer periods of time. On each occasion of flooding, Mercer County Parcel Number

42-004100.0000 remained immdated with water for a period of 2 to 3 days on average.

8. Prior to ODNR's replacement of the westem spillway and its current management

practices, Mercer County Parcel Nuniber 42-004100.0000 never flooded as rnuch or for as long

as it does now.

9. To date, the most invasive flood occurred in 2003 with approximately 44.5 acres

of Mercer County Parcel Number 42-004100.0000 being flooded with approximately 2 to 4 feet

of water for approximately 5 to 6 days. A true and accurate copy of a black and white aerial

from the Mercer County Auditor's website of Mercer County Parcel Numbers 42-004100.0000

and 42-012600.0000 is attached hereto as Exhibit 1. I have shaded in the area of Parcel Number

42-004100.0000 that was flooded in 2003.

10. Mercer County Parcel Number 42-004100.0000 also experienced severe flooding

in 2005. Indeed, the flooding in January 2005 was so extensive that it flooded the first tive roads

that cross Beaver Creek west of the spillway.
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11. Mercer County Parcel Number 42-004100.0000 was again flooded as recently as

April 2009.

12. As a direct result of the flooding, Mercer County Parcel Number 42-004100.0000

has suffered damage in the form of loss of crops, field and bank erosion, the deposit of silt, sand,

and other debris, including trees, and the destruction of trees, bushes, and slirubs.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 42-004100.0000.

14. I believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westerli spillway and ODNR's current management

practices.

FURTIIER AFFIANT SAYETH NAUGHT.

Sworn in my presence and subscribed before me this _2 I day of August, 2009.

& q: JOSEPH R. MILLER
Atto ^ Law

= Noiary tateot Ohio
-' I My Commissloa Has No ExpiraHon

'0a Sechon 147.03 R.C.r•io
wrF oF
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AFFIDAVIT OF MICHAEL IIIGHLEY
STATE OF OHIO )

) ss:
COUNTY OF MERCER )

My name is Michael Highley. I am over the age of 21, and I am competent to make this

affrdavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I ani a farmer in Mercer County, Ohio. As part of my farming operations, I lease

property from Relators in this tnandamus action who are seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I lease real estate owned by Leone Powell and Larry Pugsley

described as Mercer County Parcel Numbers 42-003800.0000 and 42-003400.0000 and real

estate owned by Timothy Rasawehr, Thomas Rasawehr, and Carolyn Pierstorff described as

Mercer County Parcel Number 42-001300.0000.

3. I have leased Mercer County Parcel Numbers 42-003800.0000 and 42-

003400.0000 since 1999 and farmed it since approxintately 1995. In addition, I have lived

within a half mile of these parcels my entire life.

4. I have leased Mercer County Parcel Nurnber 42-001300.0000 since 1999. In

addition, I have lived witliin a mile of this parcel rny entire life.

5.

Wabash River.

Mercer County Parcel Numbers 42-003800.0000 and 42-003400.0000 lie on the

6. Mercer County Parcel Number 42-001300.00001ies on the Beaver Creek.

7. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake
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levels and use of the western spillway i'or virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 42-003800.0000 and 42-003400.0000 have been subject to

continuing, persistent, frequent, and inevitable increased severe flooding from the western

spillway of Grand Lake St. Mary's.

8. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintainitig increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 42-001300.0000 has been subject to continuing, persistent,

frequent, aud inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

9. Specifically, as a result of ODNR's replacement of the western spillway and its

current matiagement practices, Mercer County Parcel Numbers 42-003800.0000 and 42-

003400.0000 have flooded every year, and some years they have flooded several times. On each

occasion, 42-003800.0000 and 42-003400.0000 were inundated with water at depths varying

from approximately two to six feet.

10. Specifically, as a result of ODNR's replacement of the western spillway and its

current manageinent practices, Mercer County Parcel Number 42-001300.0000 has flooded

every year, and some years it has flooded several times. On each occasion, 42-001300.0000 was

inundated with water at depths varying from approximately two to six feet.

11. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 42-003800.0000 and 42-003400.0000 flood more

rapidly and remain flooded for longer periods of time. On each occasion of flooding, Mercer
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County Parcel Nrmzbers 42-003800.0000 and 42-003400.0000 remained immdated with water

for a period of up to a week and a half.

12. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 42-001300.0000 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mercer County Parcel Number

42-001300.0000 remained inundated with water for a period of up to two weeks.

13. Prior to ODNR's replacenient of the western spillway and its current management

practices, Ivlercer County Parcel Numbers 42-003800.0000, 42-003400.0000, and 42-

001300.0000 had less frequent flooding, never flooded as much, never flooded over as large an

area, never llooded for as long.

14. To date, the ntost invasive flood occurred in 2003 with all acres of Mercer County

Parcel Nutnbers 42-003800.0000 and 42-003400.0000 being flooded with approximately up to

six feet of water for approximately up to a week and a half. A true and accurate copy of black

and white aerials from the Mercer Coanty Auditor's website of Mercer County Parcel Numbers

42-003800.0000 and 42-003400.0000 are attached hereto as Exhibit 1. 1 have shaded in the area

of the parcels that was flooded in 2003.

15. To date, the most invasive flood occurred in 2003 with approximately 55 acres of

Mereer County Parcel Number 42-001300.0000 being flooded with approximately up to six feet

of water for approximately up to two weeks. A true and accurate copy of a black and white

aerial from the Mercer County Auditor's website of Mercer County Parcel Number 42-

001300.0000 is attached hereto as Exhibit 2. I have shaded in the area of the parcel that was

flooded in 2003.

DON000221

3



16. Mercer County Parcel Numbers 42-003800.0000, 42-003400.0000, and 42-

001300.0000 also experienced severe flooding in 2005.

17. Mercer County Parcel Numbers 42-003800.0000, 42-003400.0000, and 42-

001300.0000 were again flooded as recently as spring 2009.

18. As a direct result of the flooding, Mercer County Parcel Numbers 42-

003800.0000, 42-003400.0000, and 42-001300.0000 have suffered damage in the fonn of crop

losses, field erosion, bank erosion, the deposit of silt, sand, stones (Parcel Numbers 42-

003800.0000 and 42-003400.0000 only) and other debris, soil cornpaction and drainage tile

failure (Parcel Nutnber 42-001300.0000 only).

19. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Nmnbers 42-003800.0000, 42-003400.0000, and 42-001300.0000.

20. I believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the westein spillway of Grand Lake St. Marys will itfevitably recur as a

result of ODNR's replacetnent of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn in my presence and subscribed before me this ^5-1^ay of August, 2009.

DON000222
JOSEf'H R. MILLER

Attomeya[Law
: Nofary public State of Ohio

My Cammisston Has No Eptrapun
^`OqT^ OF o^^, Section 147:03 R.O.
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AFFIDAVIT OF PATRICIA L. HIGHLEY

S1'AT'EOP OHIO )
) s s :

COUNTY OF MERCER )

My name is Patricia L. Highley. I am over thc age of 21, and I am competent to make

this affidavit. `I'he facts stated herein are within my personal kiiowledge aud are true and correct.

I state as follows:

1. I am a Relator in this mandamus action seeking coinpensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-041400.0000, 42-003500.0000, and 42-004500.0000.

3. I have owned since 1967 Mercer County Parcel Number 26-041400.0000.

4. 1 have owned sinee 1973 Mercer County Parcel Numbers 42-003500.0000 and

42-004500.0000.

5. Mercer County Parcel Number 26-041400.0000 lies adjacent to the Beaver Creek.

6. Mercer Cotmty Parcel Numbers 42-003500.0000 and 42-004500.0000 lie adjacent

to the Wabash River.

7. I have leased Meroer County Parcel Numbers 29-004200.0000 and 28-

011400.0000 since at least 1983 from the Post family. I have leased Mercer County Parcel

Numbers 28-013500.0000 and 28-013400.0000 for at least the last 30 years.

8. Since ODNR replaced the western spillway of Urand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,
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Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000, 29-

004200.0000, 28-01 1400.0000, 28-013500.0000, and 28-013400.0000 have been subjcct to

continuing, persistent, frequent, and inevitable increased severe flooding from the western

spillway of Grand Lake St. Mary's.

9. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Numbers 26-041400.0000, 42-

003500.0000, 42-004500.0000, 29-004200.0000, 28-011400.0000, 28-013500.0000, and 28-

013400.0000 have flooded every year and most years, they have flooded several times. On each

oceasion, Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500_0000,

29-004200.0000, and 28-011400.9000 were inundated witli water at depths varying from eight to

ten feet, and Mercer County Parcel Numbers 28-013500.0000 and 28-013400.0000 with deptlis

varying from one to six feet of water.

10. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000,

29-004200,0000, 28-011400.0000, 28-013500.0000, and 28-013400.0000 flood more rapidly and

remain flooded for longer periods of time. Orr each occasion of flooding, Mercer County Parcel

Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000, 29-004200.0000, and 28-

011400.0000 remained inundated witli water for a period of one week to three weeks and Mercer

County Parcel Numbers 28-013500.0000 and 28-013400.0000 remained inundated for up to one

nionth.

l t. Prior to ODNR's replacement of the western spillway and its current nlanagement

practices, Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000,
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29-004200.0000, 28-011400.0000, 28-013500.0000, atid 28-013400.0000 rarely tlooded, never

flooded as much, never flooded over as large an area, and never flooded for as long.

12. To date, the most invasive flood occurred in 2003 with approximately 77 acres of

Mercer County Parcel Number 26-04 1 40 0.0000 being flooded with approximately eight to ten

feet of water for approximately up to three weeks. A true and accurate copy of a black and white

aerial from the Mercer County Auditor's website of Mercer County Parcel Number 26-

041400.0000 is attached hereto as Exhibit 1. 1 have shaded in the area of the parcel that was

flooded in 2003.

13. To date, the most invasive flood occurred in 2003 with approximately 39 acres of

Mercer County Parcel Numbers 42-003500.0000 and 42-004500.0000 being flooded with

approximately eight to ten feet of water for approximately up to three weeks. A true and

accurate copy of black and white aerials from the Mercer County Auditor's website of Mercer

Courtty Parcel Numbers 42-003500.0000 and 42-004500.0000 are attached hereto as Bxhibit 2. 1

have shaded in the area of each parcel that was flooded in 2003.

14. To date, the most invasive flood occurred in 2003 with approximately 124 acres

of Mercer County Parcel Number 29-004200.0000 and all of Mercer County Parcel Number 28-

011400.0000 being flooded witli approximately eight to ten feet of water for approximately up to

three weeks.

15:To date, the most invasive flood occut-red in 2003 with approximately 22 acres of

Mercer County Parcel Number 28-013500.0000 and 142 acres of Mercer County Parcel Number

28-013400.0000 being tlooded with approximately one to six feet of water for approximately up

to otie month.
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16. Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-

004500.0000, 29-004200.0000, 28-011400.0000, 28-013500.0000, and 28-013400.0000 also

experienced severe flooding in 2005. Indeed, the flooding in January 2005 was so extensive that

it flooded the first five roads that cross Beaver Creek west of the spiilway.

17. Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-

004500.0000, 29-004200.0000, 28-011400.0000, 28-013500.0000, and 28-013400.0000 were

again flooded as recently as spring 2009.

18. As a direct result of the flooding, Mercer County Parcel Numbers 26-

041400.0000, 42-003500.0000, 42-004500.0000, 29-004200.0000, 28-011400.0000, 28-

013500.0000, and 28-013400.0000 have suffered damage in the form of crop losses, tield and

bank erosion, the deposit of silt, sand, stones, and other debris, soil compaction, drainage tile

failure, and the destruction of trees, bushes, shrubs, vines and saplings.

19. The flooding caused by ODNR has substantially destroyed the value of Mereer

Couuty Parcel Numbers 26-041400.0000, 42-003 5 0 0.0000, 42-004500,0000, 29-004200.0000,

28-011400.0000, 28-013500.0000, and 28-013400_0000.

20. 1 believe that the intermittent, eontinuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Mary's will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current rnanagement

practices.
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FURTEIER AFFIANT SAYETH NAUGHT.

icia L. H ghley

k
Swom in iny presence and subscribed before ine this _ day of September, 2009.

Notary Public

THERESAEBAUCHER
NOTARY PUBLIC,"STATE OF OHIO

My Commission Expires March 4,
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EXHIBIT 1

TO

AFFIDAVIT OF PATRICIA L. HIGHLEY
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EXHIBIT 2

TO

AFFIDAVIT OF PATRICIA L. HIGHLEY
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SUPPLEMENTAL AFFIDAVIT OF PATRICIA L. HIGHLEY

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My naine is Patricia L. Highley. I ani over the age of 21, and I arn cornpetent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Departinent of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbcrs 26-041400.0000, 42-003500.0000, and 42-004500.0000.

3. 1 have leased Mercer County Parcel Numbers 28-013500.0000 and 28-

013400.0000 for at least the last 30 years.

4. Attached hereto as Exhibit I are photographs that trttly and accurately depict the

flooding of Mcrcer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000,

28-013500.0000 and 28-013400.0000 in the spiing of 2009. The handwtiting on the photographs

is my handwriting.

FURTHER AFFIANT SAYETII NAUGHT.

5warti Co before tne and subsc had in my presence this _L_ day of Jouary, 2010.

Notdry Public
#U'1-- _.._

' 3":: K

:.1yCoTr^ss i
Raccrdod ir PAercer GosiiRy

,
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EXHIBIT 1 TO SUPPLEMENTAL

AFFIDAVIT OF PATRICIA HIGHLEY
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SECOND SIIPPLEMEN'I:AL AFFIllAVI'I' OF PATRIC.IA L. HIGHLEY

S1'A'I'E OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Patricia L. Highley. I am over the age of 21, and I am eompetent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

I. I am a Relatoi- in this niandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-041400.0000, 42-003500.0000, and 42-004500.0000.

3. 1 have owned since 1967 Mercer County Parcel Number 26-041400.0000.

4. 1 have owned since 1973 Mercer County Pai-cel Numbers 42-003500.0000 and

42-004500.0000.

5. Mercer County Parcel Number 26-041400.0000 lies adjacent to the Beaver Creek.

6. Mcrcer Cormty Parcel Numbers 42-003500.0000 and 42-004500.00001ie adjacent

to the Wabash River.

7. I have leased Meicer County Parcel Numbers 29-004200.0000 and 28-

011400.0000 since at least 1983 from the Post family. I have leased Mercer County Parcel

Numbers 28-013500.0000 and 28-013400.0000 for at least the last 30 years.

8. Starting March 13, 2010, the western spillway of Grand Lake St. Marys and

current lake level nianagement practices again caused severe flooditig of Mercer County Parcel

DON002397



Numbers 26-041400.0000, 42-003500.0000, 42-004500_0000, 29-004200.0000, 28-

011400.0000, 28-013500.0000, aild 28-013400.0000.

9. T attach as Exhibit I true and accurate copies of photographs T took on March 14°i,

2010 of the flooding of Mercer County Parcel Number 2 6-04 1 400.0000.

10. 1 attach as Exltibit 2 true and accurate copies of photograph I took on March 14a,

2010 of the flooding of Mercer County Parcel Nttmbers 42-003500.0000 and 42-004500.0000.

11. 1 attach as Exhibit 3 true and accurate copies of photograph I took on March l4`',

2010 of thc flooding of Mercer County Parcel Numbers 42-003500.0000, 42-004500.0000 and

28-013400.0000.

12. 1 attach as Exhibit 4 riue and accurate copies of photographs I took on March 14`t`

2010 of the flooding of Mercer County Parcel Numbers 28-013500.0000 and 28-013400.0000.

13. I attach as Exbibit 5 true and accurate copies of photographs Itook on March 14kn

2010 of the flooding of Mercer C:ounty Parcel Number 28-0 1 1 400.0000.

14. 1 attaclt as Lxhibit 6 true and accurate copies of photographs I took on March 10'

2010 of the flooding of Mercer County Parcel Number 29-004200.0000.

15. I attach as Exhibit 7 true and accurate copies of photogi-aphs I took on March 14rh,

2010 of the flooding of Mercer County Parcel Number 42-001300.0000.

16. 1 attach as Exllibit 8 true and accurate copies of photograplts I took on March 14rh,

2010 of the western spillway to the Grand Lake St. Marys.

17. "1'ltc handwriting of Exhibits 1-8 is my hanciwriting and accurately depicts the

photographs attached as Exhibits 1-8.

18. Between March 12 and 14, 2010, Mercer County Parcel Numbers 26-

041400.0000, 42-003500.0000, 42-004500.0000, 29-004200.0000, 28-011400.0000, 28-

DON002398
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013500.0000, 42-001300.0000 and 28-013400.0000 at-id the Grand Lake St. Marys area

experienced approximately only I to 11/2 inches of rain. That is all it took for the western ,

spiltway to cause the Beaver Creek to overtop its banks, back up the Wabash River and flood

Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000, 29-

004200.0000, 28-011400.0000, 28-013500.0000, 42-001300.0000 and 28-013400.0000.

19. The severe flooding of Mercer County Parcel Nuinbers 26-041400.0000, 42-

003500.0000, 42-004500,0000, 29-004200.0000, 28-011400.0000, 28-013500.0000, 42-

001300.0000 and 28-013400.00001asted approximately 3-5 days.

FURTHF,R AFFIAN7' SAYETH NAUGHT.

&/'W_
Patr^lcia L. Highley

s{
Sworn in my presence and subscribed before me this, day of 4arch, 2009.

Notary Public

MARTFLIC. ^P%c-s";ER,AttomsyAl Law
NOTARI' PUBLIC - STAT"r. OF OHIO

Mycvmmission has no espira6oo dafe
Sec.147.03 RC.
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EXHIBIT 1 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. HIGHLEY
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EXHIBIT 2 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. IIIGHLEY
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EXHIBIT 3 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. HIGHLEY
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EXHIBIT 4 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. HIGHLEV
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EXHIBIT 5 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. HIGHLEY
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EXHIBIT 6 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. HIGHLEY
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EXHIBIT 7 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. HIGHLEY
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EXHIBIT 8 TO SECOND

SUPPLEMENTAL AFFIDAVIT

OF PATRICIA L. HIGHLEY
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Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000, 29-

004200.0000, 28-011400.0000, 28-013500.0000, and 28-013400.0000 have been subject to

continuing, persistent, frequent, and inevitable increased severe flooding from the western

spillway of Grand Lake St. Mary's.

9. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Numbers 26-041400.0000, 42-

003500.0000, 42-0045000000, 29-004200.0000, 28-011400.0000, 28-013500.0000, and 28-

013400.0000 have flooded every year and most years, they have flooded several times. On eacli

occasion, Mercer County Parcel Numbers 26-041400:0000, 42-003500.0000, and 42-

004500.0000, 29-004200.0000, and 28-011400.0000 were inundated with water at depths

varying frotn eight to ten feet, and Mercer County Parcel Numbers 28-013500.0000 and 28-

013400.0000 with depths varying from one to six feet of water.

10. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 26-041400,0000, 42-003500.0000, 42-004500.0000,

29-004200.0000, 28-011400.0000, 28-013500.0000, and 28-013400.0000 flood more rapidly and

remain flooded for longer periods of tiine. On each occasion of flooding, Mercer County Parcel

Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000, 29-004200.0000, and 28-

011400.0000 remained inundated with water for a period of one week to three weeks and Mercer

County Parcel Numbers 28-013500.0000 and 28-013400.0000 remained inundated for up to one

month.

I L Prior to ODNR's replacement of the western spillway and its cui-renl management

practices, Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000, _

DON000229
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29-004200.0000, 28-011400,0000, 28-013500.0000, and 28-013400.0000 rarely flooded, never

flooded as much, never flooded over as large an area, and never flooded for as long.

12. To date, the most invasive flood oecuiTed in 2003 witli approximately 77 acres of

Mercer County Parcel Number 26-041400.0000 being flooded with approximately eight to ten

feet of water for approximately up to three weeks. A tiue and accurate copy of a black and white

aerial from the Mercer County Auditor's website of Mercer County Parcel Number 26-

041400.0000 is attached hereto as Exhibit 1. I have shaded in the area of the parcel that was

flooded in 2003.

1J. To date, the most invasive flood occurred in 2003 with approximately 39 acres of

Mercer County Parcel Numbers 42-003500.0000 and 42-004500.0000 being flooded with

approximately eight to ten feet of water for approximately up to tlu-ee weeks. A true and

accurate copy of black and white aerials from the Mercer County Auditor's website of Mercer

County Parcel Nunibers 42-003500.0000 and 42-004500.0000 are attached hereto as Exhibit 2. I

have shaded in the area of eaeh parcel that was flooded in 2003.

14. To date, the most invasive flood occurred in 2003 with approxiinately 124 acres

of Mercer County Parcel Nrunber 29-004200.0000 and all of Mercer County Parcel Number 28-

011400.0000 being flooded with approximately eight to ten feet of water for approximately up to

three weeks. A true and accurate copy of a black and white aerial from the Mercer County

Auditor's website of Mercer County Parcel Number 29-004200.0000 is attached hereto as

Exhibit 3. 1 have sliaded in the area of that parcel that was flooded in 2003.

15. To date, the most invasive flood occurred in 2003 witti approximately 22 acres of

Mercer County Parcel Number 28-013500.0000 and 142 acres of Mercer County Parcel Number

DON000230
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28-013400.0000 being Ilooded with approximately one to six feet of water for approximately up

to one montli.

16. Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-

004500.0000, 29-004200.0000, 28-011400.0000, 28-013500.0000, and 28-013400.0000 also

experienced severe flooding in 2005. Indeed, the flooding in January 2005 vvas so extensive that

it t7ooded the first five roads that cross Beaver Creek west of the spillway.

17. Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-

004500.0000, 29-004200.0000, 28-011400.0000, 28-013500.0000, and 28-013400.0000 were

again flooded as recently as spring 2009.

18. As a direct result of the flooding, Mercer County Parcel Numbers 26-

041400.0000, 42-003500.0000, 42-004500.0000, 29-004200.0000, 28-011400.0000, 28-

013500.0000, and 28-013400.0000 have sui'fered damage in the form of crop losses, field and

bank erosion, the deposit of silt, sand, stottes, and other debris, soil conipaction, drainage tile

faiture, and the desti-uction of trees, bushes, shrubs, vincs atid saplings.

19. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Nutnbei-s 26-041400.0000, 42-003500.0000, 42-004500.0000, 29-004200.0000,

28-011400.0000, 28-013500.0000, and 28-013400.0000.

20. 1 believe that the intemtittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Mary's will inevitably recur as a

result of ODNR's replacement of the westetn spillway and ODNR's current management

practices.
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FUR'fFiER AFFIANT SAYETII NAUGIff.

Robert L. Highley

Swoin in my presence and subscribed before ine this \s day of September, 2009.

Notary Public
THERESA E. BAIJCi1ER

PIOTARY PUBLIC, STATE OF OHIO
Pdy Commission Expires March 4,
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EXHIBIT 1

TO

AFFIDAVIT OF ROBERT E. HIGHLEY
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EXHIBIT 2

TO

AFFIDAVIT OF ROBERT E. HIGHLEY
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EXHIBIT 3

TO

AFFIDAVIT OF ROBERT E. HIGHLEY
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SUPPLEMENTAL AFFIDAVIT OF ROBERT E. HIGHLEY

STATE OF OHIO )
)ss:

COUNTY OF MERCER )

My name is Robert E. Highley. I ain over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. 1 am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-041400.0000, 42-003500.0000, and 42-004500.0000.

3. 1 have leased Mercer County Parcel Numbers 28-013500.0000 and 28-

013400.0000 for at least the last 30 years.

4. Attached liereto as Exhibit I are photographs that truly and accurately depict the

flooding of Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000,

28-013500.0000 and 28-013400.0000 in the spring of 2009. The handwriting on the photographs

is the handwriting of my wife, Patricia Highley.

FURTIIER AFFIANT SAYETH NAUGHT.

_
Ro ert E. Highley

Sworn to before rne and subscribed in my presence this / day of J^dary, 2010.

^

Nota'ry Public

e"y' bii;rrsS!8 -

t'sccrUC;l; , i;ir;r Ur co
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EXHIBIT l TO SUPPLEMENTAL

AFFIDAVIT OF ROBERT HIGHLEY
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