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IN THE
SLIPREME COURT OF OHIO

Norbert M. Doellinan
P.O. Box 475
FIamilton, OH 45012

Respondent

CASE NO. 2010-0805

Disciplinary Counsel RELATOR'S OBJECTIONS TO
250 Civic Center Drive, Suito 325 THE BOARD OF COMMISSIONERS'
Columbus, OH 43215-7411 R1:POR'P AND RECOMMENDATIONS

Relator

Now comes relalor, Disciplinary Coruisel, aid hereby subniits objections to the Findings

of Fact, Conclusions of Law and Reeonmiendation of the Board of Commissioners on

Grievances and Discipline (Board) filed witb this Cow-t on May G, 2010.

On Octobei- 2, 2009, relator filed an amended three count eomplaint against Respondent

Norbert M. Doclhnan alleging that he acceptcd debtor payments on behalf of a forrner

collections client after that client had terminated him, intentionally converted those fimds, and

failed to use an IOLTA account to hold funds belonging to six clients.

At the disciplinary hearing, relator reconmiended that i-espondent be suspended for two

years with one year stayed. Respondent recomniended a fully stayed suspension of six months

or one year. T'he heai7ng panel declined to find that respondent violated DR 1-102(A)(4) and 1-

102(A)(5) and recommended a 12 month stayed suspension. The Board adopted the hearing



panel's report and recommendation. For the reasons set forth herein, relator objects to thc

board's recoinmendation of a fully stayed suspension and requests respondont hc suspended for

24 months with 12 months stayed.

FACTS

Respondent was hired by Fii-st National Bank of Soufliwestern Ohio nka First Financial

Barilc in 1981 to provide collection-related legal services. [Report at 4; Tr. at 22; Stip. 2, 3]

Respondent was paid a one-third contingency fee for his collections work. [Repoi-t at 6; Tr. at

22; Stip. 4] In March 2001, respondent's sei-vices were tenninated by First Finaneial Bank.

[Report at 9; Stip. 5] At this time, respondent held over 150 collection files for the bank.

[Report at 9; Stip. 5] Fiist Financial Baiik requested that respondent provide the client collection

Iiles and atl accounting to the bank. [Report at 9; Stip. 6] Despite repeated requests, respondent

failed to promptly return files, provide an aceoutzting or turn over all funds received on behalf of

the banlc [Stip. 6]

Consequently, on June 22, 2001, First Financial Bank filed suit against respondent in the

Butler County Common Pleas Court alleging breach of contract, rmjust enrichmcnt, conversion

and an action for replevin. [Report at 14; Tr. at 32; Stip. Ex. 2; Stip. 7] During tbis litigation

respondent engaged in "dilatory" conduct, including failure to: respond to two discovery

requests, appear Por a court hearing on his motion for a protective order, comply with a trial court

order compelling discovery, appear at a sanetions hearing, comply with a court order to provide

collection files to the bank, appear for his deposition twice and appear for a damagcs trial.

[Report at 17, 46-48; Stip. 9, 13, 18, 21, 22-23, 25]
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Respondent explaine<i his failure to participate in the bank litigation by testifying that he

was not aware of various heai-ings and orders because he was suffering from depression and "left

mail unopened at tbat point. I pretty well had shut down" [Tr. at 47] However, the evideuce

shows respondent opened at least some of his mail in order to retrieve the 38 debtor checks he

deposited into his I^ey Bank account between June 2001 and Apri12002. [Tr. at 53] Further,

during this same period, respondent participated in the bank's lawsuit when it suited his purposes

-- he filed an answer and countetclaim, a tnoti.on for a protective order, an aflidavit of

disqualiiication against Judge Michael Sage, a Civ,R. 60(b) motion, an affidavit of

disqualification against.ludge Charlcs Pater, and thi-ee appeals. [Report at 17; Tr. at 49; Stip. 8,

12, 24, 30-32, 35, 39]

Respondent's Key Bank account records from June 2001 through April 2002 total over

800 pages and show a large amotmt of continuous batzidng activity by respondent that would be

inconsistent with someone not opening their mail and/or unable to function due to depression.

[Stip_ Ex. 9] These records show that respondent frequently went to the banlc more than once a

(lay and nonnally multiple times each week. [Stip. Ex. 9] These same bank records show that

after respondent was diagnosed with depi-ession in Apri12002, he still collected funds for his

other clients and engaged in numerous banking transactions. [Stip. Ex. 9; Tr. at 54] in 2001 and

2002, respondent also was responsible for maintaining the bank account for the Fairfield

Optimist Soccer Club, wliieh included collecting checks from players, inaking deposits and

paying bills. [Stip. Ex. 9; 'fr. at 56] As snch, respondent's ability to fimction was apparently not

compromised in all areas ofhis life.
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COLiNT I

Between 1985 and Mareli 2001, respondent failed to deposit proceeds from his collection

effotts for First Financial Bank into an IOLTA account as required by the ethical rules. [Report

at 7; Tr. at 22] Instead, respondent deposited these funds urto a non-IOLTA batik account.

[Report at 7; Stip. 43] This non-iOLTA bank account regularly held respondent's personal

and/or business funds and was used by resliondent to conduct personat and/or business

transactions utirelated to the practiee of law. [Tr. at 24; Stip. 44, 46; Stip. Ex. 9] As such,

respondetit engaged in commingling and failed to properly segregate funds belonging to clicnt

First Financial Bank Cor 16 years. [Tr. at 24; Stip. Ex. 9]

COUNTI1

After respondent's tennination by First Financial Ba il< in March 2001, respondent

continued to accept debt payment cheeks from debtor's and clerlc's of court pursuant to sevei-al

gai-nishmcnt and/or collection actions respondent had pt-eviously undertaken on behalf of First

Financial Bank. [Report at 11, 13; Tr. at 29; 33; Stip. 47] Respondent collected at least

$2,764.46 in 38 checks fiom debtors Leon Deck, Hilda Boyer, Jason Clements, Frederick Moore

and Vida Langdon between June 2001 and April 2002. [Report at 13; Tr. at 33-34; Stip. 48-49]

Respondent owed two-thirds of the $2,764.46 in collected funds -$1,842.97 -- to First Financial

BGtnlc. [Report at 13; Stip. 52]

Despite the fact tliat i-espondent was no longei- legal counsel for First Financial Bank

whcn lie received these 38 checlcs, respondent did not:
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• Notify debtors and court clerks to no longer send payments andlor ganlishn2ents

to him. [Report at 12; Tr. at 32-33; Stip. 50]

• Forward these 38 uncashed checks to First Financial Bank. [Report at 13; Tr. at

34; Stip. 50]

• Provide First Financial Bank with any notice that lie had received these 38 checks

[Report at 13; Tr. at 34-35; Stip. 50]

• Provide First Financial Bank with a full aceounting oi'the 38 checks he received

after his termination. [Report at 13; Tr. at 35; Stip. 50]

• Deposit the 38 checks into an IOLTA account for safekeeping until any legal

dispute over the division of these checks was resolved. [Tr. at 35; Stip. 50]

Instead, respondent deposited these 38 checks from the debtors of First Financial Bank

into his non-lOLTA bank account at Key Bank. [Report at 13; Stip. 51, 53] Respondent then

immediately expended all of these ftmds for personal expenses, such as payinent of his fow-

de]inquent personal loan obligations witll First Financial Bank. [Report at 13; Stip. 55; Tr. at 37]

During this period, the balance of the Key Barilc account was consistently well below the

$1,842.97 owed to the bank -- the account balance on August 24, 2001 was $88.98, on

September 27, 2001 it was $193.78 and on Noveinber 28, 2001 it was $290.11. [Stip. 54]

Respondent's concealment of his collection of these tiinds and expenditure ofthesc funds

was also in direct violation of a court order. On Apri126, 2002, First Financial Bank filed a

motion requesting the trial court order that all funds collected by respondent and/or the bank be
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placed in an escrow account until the court detennines how the ftmds should be divided. [Stip.

16] On June 6, 2002, the trial court geanted the bank's escrow motion. [Stip. 20] After the court

ordered the funds be escrowed, respondent did not notify First Financial Bank that he had

received $2,764.46 in bank collection fiuids or deposit these finids hlto the escrow account as

ordered by the trial court. [Tr. at 34, 35]

COUN'T T1T

Tn 2001 and 2002, respondent engaged in collection efforts for MidFirst Credit Union,

Augusta Properties, Hamilton Or-thopaedic Associates, Mayor .lewelry and Oxforview Nursing

Home. [Tr. at 25; Stip. 57] Respondent deposited the Cunds he collected on behalf of these five

clients into his non-IOLTA bank account at Key Bank. [Report at 24; Stip. 58; Stip. Ex. 9] This

non-IOLTA bank account regularly held respondent's personal and/or business I'unds and was

used by respondent to eonduct personal and/or business transactions imrelated to the practice of

law. [Report at ; Stip. 59-60; Stip. Ex. 9] As sucli, respondent engaged in coinmingling and

failed to properly segregate fimds for these five clients.
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OBJECTIONS

1.

RESPONDENT'S INTENTIONAL CONVERSION OF CLIENT FUNDS

CONSTITUTES DISHONEST CONDUCT

The Board found that respondent's acceptance of' 38 checks from First F'inancial Bank

debtors totaling $2,764.46 after his termination, failure to advise the bank of his receipt of these

checks, subsequent concealment and conversion of the two-thirds owed to the bank and failure to

comply with a court order to escrow these funds did not violate DR 1-102(A)(4). '1'he Board's

conclusion that respondent's conduct was not dishonest is in error.

Respondent's conduet violates DR 1-1 02(A)(4) for four reasons. First, aller respondent

was terminzated, the bauk put him on notice that he should cease collecting funds for the banlc.

The lawsuit filed by First Financial Bank on June 22, 2001, states the bank "has repeatedly

requested that [respoudenti cease his collection activities" on the bank's behalf. [Stip. Ex. 1, 2]

Respondent knew he had been instr-ucted to cease all collections work. As such, respondent's

actions in continuing to accept funds on behalf of the bank and failing to advise the bank can

only be described as deception of liis former client.

Second, respondent purposefidly and intentionally failed to notify the bank of his receipt

of each of these 38 checks between Jrme 2001 and Apri12002. [Tr. at 34-35; Stip. 49-50] Third,

respondent did not hold these fLmds for the court's decision on the bank's lawsuit, but instead

immediately expended the funds for his own personal benefit. As such, respondent itltentional1y
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converted funds owed to the bank, while litigation was pendirtg to rosolve the dispute between

t-espondent and the bank over the pt-opei- division of these eollection proceeds.

Fourtli, on April 26, 2002, First Financial Bank filed a motion requesting the trial court

order that all Punds collected by respondent and the bank retated to collection cases previously

handled by respondent be placed in ati escrow account until it can be determined how the ftmds

should be divided and on Jurie 6, 2002, the trial court granted the bank's escrow motion. (Stip.

16,20] Despite the court order, respondent failed to notify First Financial Bank and the court

that he had received $2,764.46 in bank collection fi.ulds and faited to deposit these funds into the

escrow accotmt.t As such, respondent's calculated and intentional aotions ai-e clearly dishonest

and in violation of DR 1-102(A)(4).

The Board report offers tht-ee i-easons in support of its finding that the respondent did not

engage in dishonest conduct. First, the Board report states that respondont "disclosed that he was

holding funds as to which he etaimed a lien in his answer to the btnilc's lawsuit." [Report at 42]

In its entirety, respondetit's August 27, 2001 answer [in relevant part] states "Norbert Doellman

admits that he has files and money regarding cases in which he represented" First Financial

Bantc. On this basis, the Board report then asserts that respondent's conduct was not dislionest

because he put the bank on notice that lie was holding funds at the titne that he filcd his answer.

Nowever, this one sentence does not establish that respondent's acecptance, concealment and

' Respondent testified that he was unable to promptly pay the funds due to the baiilc, because his records of the fimds
collected after his tennination had been seized by the baiilc. (Tr- at 126] IIowever, the trial court nzadc Ihe order to
escrow on June 6, 2002 and did not issue an order allowing the bank access to respondent's office tintil June 18,
2002. [Stip. 20, 21] As such, respondent liad sufficient records in his possession to detsrmiae the atnount to be
escrowed prior to the seizure of his files by the bank.
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expenditure of client funds was not dishonest. Further, respondent was not actually "holding"

the funds as the Board report suggests. Finally, respondent had a duty to disclose his possession

of these checks to the bank at the time respondent received the checks.

The second point the Board report relies upon for finding respondent did not engage in

dishonest conduct is the Board's finding that respondent "intended that the atnouiit owed by Itim

to the batilc and the ainount that the hank owed to hitn would be sorted out as a part of the

litigation." [Reportat 42] This conclusion is based in part on respondent's teskimony that he

"took the position that ultimately this would be decided in the litigation, which was already

pending" and that he "assumed that it would balance out at some point, or be reconciled by the

court litigation." [Tr. at 36-37]

Without conceding that respondent's claimed "intentions" would excuse his actions,

respondent's own contemporaneous conduct during and subscquent to the litigation contradicts

his after-the-fact assertion. From respondent's tennination in March 2001, until respondent sent

the bank a lettcr in January 2010 [just prior to his disciplinary hearing] agreeing to pay the bank

$1,842.97, respondent never advised the baiik or the trial court that he collected $2,764.46 in 38

checks from five baiik debtors. In fact, respondent's July 2009 Lmswer to the disciplinary

complaint states "1 did not keep any nioney, eventually the bank received all of the money due to

them in all cases with an accountnrg." [Tr. at 64-65] Clearly this assertion in respondent's

answer is not accurate and shows respondent denying responsibility for his actions and unwilling

to pay the baiik what was owed as recently as 2009. Because responilcnt took the baiik funds in
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2001 and 2002, held the filnds after the litigation was concluded in the bank's favor in May 2007

and only agrced to pay the bank on the eve of his February 2010 disciplinary hearing, his

clairned intentions are not persuasive.

burther, i f it was respondent's actual intention to have the court divide the fmrds,

respondent would have needed to advise the court and the baiilc of the fimds existence while the

litigation was pending. Respondent's actions make clear he was not merely relying on the court

to decide the dispute, but to decide the dispute in his favor. For example, when asked to explain

why he had not paid the bank the funds owed to them after the litigation was concluded in May

2007, respondent stated that he "felt that all along that [he] was owed money by the bank, and

never had the opportunity to get that resolved directly." [Tr. at 119] tlowever, the bank's

lawsuit did resolve the dispute between respondent and the bank, j ast not in the manner that

suited respondent. Respondont's conduct during and after the litigation clearly establish that

respondent never had any intention to pay the bank anything prior to the court's decision.

Further, when respondent lost the court case, he remained silent about the fands he collected on

behalf of the bank. As such, respondent's expenditure of the funds prior to the conclusion of the

litigation and failure to forward any of the funds to the bank after it pi-evailed in the litigation

demonstrate that respondent's claim that he was relying on the court to sort all of this out is

disingenuous and completely contrary to his fiduciary duty to his former client.

The Board report next attempts to excuse respor dent's conversion and failure to account

to the bank by pointing out that the bank had seized respondent's bank records from his office

pursuant to a court order. As such, the hearing panel reasoned respondent was unable to
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detei-mine what he owed the bank and "never saw a calculation as to the amount of First

Financial fcnids that he had deposited into the Key Bank non-IOLTA account tmtil he was shown

that by [relator] as a part of this disciplinary proceeding."2 [Report at 20] The Board's

reasoriing is illogical. Respondent's after-tlre-fact claimed intention to have the trial court divide

tlie fees, is inconsistent with his claimed inability to advise the court the specific amount he

collected. Further, if this was trtily respondent's intent, he could have requested a certainly

willing First Financial Bank provide hiJn with a copy of his bank statements to recreate an

accounting and/or requested Key Bank provide him with a replacement copy of his bank records

for the same purpose. Because respondent failed to take an steps to do what he claims was his

intention, his after-the-fact assertions lack credibility.

As such, relator requests that this Court find that respondent's acceptancc, concealment

and conversion of client ftmds violates DR 1-102(A)(4).

11.

RESPONDENT'S FAILURE TO USE AN IOLTA AND COMMINGLING OF

PERSONAL AND CLIENT FUNDS CONSTITUTES A VIOLAT'ION OF DR 1-102(A)(5)

In Count I and Count 111, respondent failed to use an IOLTA accomrt to hold funds for six

clients over a period of 18 years. FLu-Cher, by using a personal bank account instead of an JOLTA

to hold client fttnds, respondent commingled personal funds with client ftinds. Despite these

facts, the Board found that respondent's conduct did not violate DR 1-102(A)(5) "because there

was no proof of injury to the client aiid respondent did not interfere with the administration of

2 Relator's calculations were included in a chart in the June 2009 disciplinary complaint fiLed against respondent.

This same chaitbecame Stipulation 49
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justice." However, the Board's finding ofno violation is inconsistent with the prior case law of

this Court.

In Count I ofDisc•iplinary Counsel v. Freeman, 119 Ohio St. 3d 330, 2008-Ohio-3836,

894 N.E.2d 31 at ^ 3-4, this Court found that Freeman violated DR 1- 102(A)(5) when he used

his IOLTA accotmt as a pesonal bauk accowit, comniingled client and personal fiinds, had

several IOLTA overdrafts and failed to maintain the required accounting of clientfunds. ln

Count Vll ofDisciplinar•y Counsel v. Tyack, ] 07 Ohio St. 3d 35, 2005-Ohio-5833, 836 N.E.2d

568 at 1123-25, this Court found that Tyack, violated DR 1-102(A)(5) whcn she failed to deposit

three utiearned retainers into an IOLTA account, commingled those liznds with lier personal

funds, had a $28 eheck for filing fees dishonored and failed to respond to two attenlpts to collect

the fimds from the dishonored eheck. Like the present matter, in Freeman and Tyack there was

no evidence of any client hainz from the conduct that constituted a violation of DR 1-102(A)(5)

and no specific ftnding that the underlying conduct "interfere[d] with the administration of

justice." See also, Disciplinary Counsel v. McCauley, 114 Ohio St. 3d 461, 2007-0hio-4259,

873 N.E.2d 269 at ¶ 5-6 [McCauley violated DR 1-702(A)(5) when he used his TOLTA as a

personal accoruit, commingled client funds and experienced multiple ovei-drafts] and

Disciplinary Counsel v. Wise, 108 Ohio St. 3d 381, 2006Ohio-1194, 843 N.E.2d 1198 at ¶ 5-8

[Wise violated DR 1-102(A)(5) when he used his TOL'TA as a personal account, conuningled

client funds and experienced multiple overdrafts].
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As such, relator requests that this Court fmd that i-cspondent's failure to use an IOLTA

account to hold fimds for six clients and resulting commingling ofpersonal funds with client

funds violates DR 1-102(A)(5).

III.

RESPONDENT'S ACTIONS ES'TABLISH A PATTERN OF MISCONDUCT

AND A SELFISH MOTIVE

At the disciplinaiy hearing, relator argued that respondent's actions in purposefully

(ailing to use an IOLTA aecount and converting eIlent funds that respondent betieved that he was

owed instead of allowing the matter to be properly determined through the pending lawsuit,

established a pattern of misconduct and a selfish motive. The faihire of the hearing panel to find

these aggravating factors is in error.

Respondcnt adrnits that he failed to use an IOLTA account to hold collection proceeds for

six clients over a period of 18 years and as a resalt commingled client fimds. Additionally, after

he was terminatedby First Financial Bank, respondent accepted $2,764.46 in Cunds from live

banl: debtors over 11 months. Respondent then deposited and expended tliese funds without the

laiowledge of the banlc and in violation of a court ordei- to escrow those funds. As such, the

evidence estabiishes that respondent engaged in a pattern ofnlisconduct.

Next, respondent's testimony explaining why he took fmlds owed to the banlt, estalilishes

the aggravating iactor that respondent acted with a selfish motive. When respondent was asked

abotit his failure to advise the banlc that he had received the 38 checks at issue, respondent
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attempted to justify his misconduct by blaniing the baiik by stating "they were receiving checks

that they weren't telling me aliout, and I felt that 1 was entitled to my sliare of those funds." [Tr.

at 35] However, respondent admits he kept the frmds despite the fact that he never established in

court that the bank owed him any money. [Tr. at 100]

Respondent further attempted to justify his keeping banic funds because "we were dealing

with this situation where they were beginning to enforce delinquencies on their loans, which

were caused by the fact that they withdrew their business from me. It was 80 to 90 percent of

ny practice for 20 years." [Tr. at 40] As such, respondent is asserting that his loss of the bank

as a client, and his resulting need for the money, justified his dishonest extrajudicial conduct.

Next, respondent testified that "originally I was assuming that the litigation would come

up with a fair and equitable distribution of what was the result of my work" and he "felt that all

along that [he] was owed money by the bank, and never had the opportrmity to get that resolved

directly." [Tr. at 101, 119] These statements by respondent show a calculated decision by

respondent to keep batilc funds because the trial court did not rule in his favor.

Finally, respondent's actions in keeping the funds exhibited a selfish motive to the

detriment of the five debtors who sent funds to him to satisfy a debt owed to the bank. By

keeping the f2mds and not providing an accounting to the baiilt, i-espondent prevented tlicse five

debtors from getting prompt and proper credit for the payments they had niade to him to for the

bauk. As suclh, relator requests that this Cour-t find tliat respondent's conduct establishes the

aggravating factor that respondent acted with a selfish motive.
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I V.

THE CASE LAW OF THIS COURT REQUIRES AN ACTUAI, SUSPENSION

FROM THE PRACTICE OF LAW

The Board recorninended respondent receive a 12 month stayed suspension fronm the

practice of law. For five reasons, an actual suspension is required.

First, this Cotirt's case law requires an actual suspension when an altorney engages in a

pattern of dishonest conduct. "Respect for our profession is diminished with every deceitful act

of a lawyer. We cannot expect citizens to trust that lawyers are honest if we have not yet

sanetioned those who are not. * * * When an attorney engages in a course of conduct resulting

in a finding that Che atlorney has violated DR 1-102(A)(4), the attorney will be actually

suspended from the practice of law foi- an appropriate period of time." Disciplinary Counsel v.

PowerbaugTa, 74 Ohio St.3d 187, 1995-Ohio-261, 658 N.E.2d 237. "An actual suspension from

the practice of law is the general sanction for an attorney that engages in a course of conduct that

violates DR 1-102(A)(4)." Disciplinary Courzsel v. Brurnbaugh, 99 Ohio St.3d 65, 2003-Ohio-

2470, 788 N.E.2d 1076 at ¶ 13.

Respondent accepted funds on behalPof First Financial Baiilc after he hadbeen

terminated. Respondent deposited these ftinds into a non-IOLTA accormt. Respondent

expended all of tlie funds collected, including the portion owad to the bank. Respondent did not

advise his former client of his receipt of thcse funds. Respondenl did not deposit thesc fimds into

an escrow account, as ordered by the trial court. Respondent did not advise the court of his
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receipt of these funds. Respondent did not fonvard any of these funds to the bank after the court

decided the lawsuit in the bank's favor and disrnissed respondents'counterclaim. Respondent's

taking of client funds, concealing the fact that he held the funds and conversion of the lirnds

constitutes a pattern of dishonest conduct that merits an actual suspension from the practice of

law.

Second, this Court has adopted a zero-tolerance policy toward misappropriation. As

such, the Court has held that the starting point for detennnring the appropriate sanction for

misappropriation is disbaunent. Cuyahoga County Bar Assn. v. Churilla, 78 Ohio St.3d 348,

1 997-Ohio-580, 678 N.E.2d 515. "The continuing public confidence in the judicial system aud

the bar requires that the strictest discipline be unposed in misappropriation cases." Cleveland

Bar Assn. v. Belock, 82 Ohio St.3d 98, 100, 1998-Ohio-261, 694 N.E.2d 897, 899. Disbarnient is

the presumptive sanction for misappropriation. Cleveland Bar Assra. v. Dixon, 95 Ohio St.3d

490, 2002-Ohio-2490, 769 N.E.2d 816. As such, because respondent converted client funds, a

fully stayed suspension is not appropriate in this matter.

Third, this Conrt's prior case 1aw supports an actual suspension. lii Disciplinary Counsel

v. Claflin, 107 Ohio St. 3d 31, 2005-Ohio-5827, 836 N.E.2d 564, Claflin received a $10,000

settlernent clreck, deposited the check into his IOLTA aecomlt and expended the entire amount

on personal andJor business expenses. As a result, Claflin's client was not paid their two-tlrirds

share of'tlre settlenient for 32 months. Based upon these facts, Claflin was found to have

misappropriated $6,666.67 in client settlement funds. Due to Claflin's conversion of client tunds

and a false statement to a bar association about the status of the settlement, this Court found that
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Claflin violated DR 1-102(A)(4). After considering Claflin's absence ofprior discipline,

coopei-ative attitude and restitution prior to the disciplinaiy proceeding, this Court ordered a two

year suspension with one year stayed.

In Cuyataoga County l3rrr Assn. v. Mczvbauna, 112 Ohio St. 3d 93, 2006-Ohio-6507, 858

N.E.2d 359, Maybaum was found to have violated DR 1-102(A)(4) when he took $3359.48 ]clt

over from settlement that was owed toclient_ This Court found the aggravating factors of a

pattei-n of misconduct, mnltiple offenses, a dishonest and selfishmotive and prior discipline and

the mitigating factors of coopei-ation and good charaeter. After determining that Maybaaim's

conduct was not an isolated incident or a single mistake, but instead stretched over fou.r years, an

indefiuite suspension was ordered.

In Disciplinrtiry Counsel ». P'olanin, 121 Ohio St. 3d 390, 2009-Ohio-1393, 904 N.E.2d

879, Wolanin was formd to have violated DR 1-102(A)(4) when he misappropriated

approximately $3,350 in fimds firom two clients, delaying payment to the first client for six

months aiid the second client for 15 months. The Court found that Wolanin had failed to

cooperate in the disciplinary process, failed to appear for the disciplinary hearuig and had a

dismissive attihide toward the disciplinary process. After finding the aggravating Cactors of a

dishonest and selfisli motive and a patteni of misconduct, this Court ordered an indefinite

suspension.

The Board report found that thcse three disciplinary cases were not determinative of the

proper sanction in this matter because the "attorney misconduct in each of these cases was more
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egregious than respondcnt's misconduct ... [because] in eaeh of the cases there was a finding of

dishonesly, traud, deceit, or misrepresentation ... and othcr serious violations or aggravating

factors, including failure lo fully pau-ticipate in and dcmonstrating a disnlissive attilude for the

disciplinary process; lack of sincerity in the disciptinai-y ltcaring; client vulnerability; lack of

remoi-se and/or a prior disciplinary record."3 [Report at 49] However, the Board's analysis is

flawed for two reasons. First, while relator acknowledges that the conduct and/or aggravating

factors in Wolanin and Maybaum are mot-c "scrious" than respondent, we further point out that

the sanetion in both --- an indefinite suspension -- is greater than what is sought in the present

niatter. Second, a finding by this Court that respondent violated DR 1-102(A)(4) as argued by

relator, provides further support foi-the actual suspension sought.

Fourth, respondent ltas not fully taken responsibility for his actions and spent a. large

portion of his disciplinary hearing making excuses for his misconduct and shifting blame to other

p< -ties for why his conduet fell below what is reyuired by the ethical rutes- For example:

o Respondent asserts that he initially kept the 38 debtor payinents after he was fired by the

bank because he Qsought that the bank owed him tnoney and/or the bank was not

infonning him about or paying him his shai-e of debtor payments that the banlc had

received post-tenazination. [Tr. at 35, 1111

The Board report noted that respondent "has promised to make restitution to First Fuiancial" Rank and ]teld t'hat
tlus was a mitigating factor. Relator is tmaware of any prior disciplinary case in which an expressed intent to make

restitution in the fii[ur-e is creditcd as niiligation. Fntthcr in Cdeve7avul Bar Assrt. v. Dixon, 95 Ohio St-3d 490, 2002-

Uhio-2490, 769 N.li.2d 816, ¶ 21, this Conrt held that delayed [but coniplete] repayment of stolen fiunds
significaiitly limits the mitigation value of such a paymcnt.
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® Respondent asserts that he did not place collection procecds for his non-bazil< clients into

his existing TOLTA account at First Financial Bank because he 1'eared the banlc would

seize the 1ii.nds to pay his four delinquent loans at the bank. ['Tr. at 27, 91]

• Respondent asserts that lie did not open a new IOLTA account at a different bails to hold

collection proceeds after he was fired by First Financial Bank because he did not know

that an attorney could have two IOLTA accounts_ [Tr. at 70]

• Respondent assei-ts that lie did not turn over the post-(iiing collectioii proceeds owed to

the bank to the baiik because an attorney advised him it was proper foi- him to hold the

liinds. [Tr. at 32]

• Respondent assei-ts that he did not deposit collection proceeds for his non-bank clients

into an TOLTA account because he did not want to use the account at First Financial

Bank and did not thinlc of opening another account. [Tr. at 92]

• Respondent asserts that lie used the bank's two-tllirds of the 38 checks to pay

respondent's personal loan obligations at the bank because he thought that what he owed

the bank and what the bank owed him would "balance out at some point" in the fiiture.

[Tr. at 37]

• Respondent asserts that he did not appear for court hearings, respond to the baiik's

discovery reqnests or comply with various court orders because he was not opening his

mail. 11"r. at 47]

• Respondent asserts that he did not pay the baiiL what it was owed until January 2010

because he did not know what he owed the bank until relator told him. [Tr. at 119]

19



Because respondent's own testimony shows that he still has failed to honestly take

responsibility for: knowing and f'ollowing the disciplinary rules, abiding by court orders,

properly safeguarding disputed funds that are the subject of litigation, disclosing his possession

of client funds to a client, an actual suspension is appropriate in this matter.

Fifth, while evidence of respondent's diaguosis of depression was not offered for the

purpose of mitigation, a lettcr from his social worker offers further support for an actual

suspension. [Report at 16] Licensed Social Worker Mary Hattenier provided the following

observations to the hearing panel about respondent's cui-rent mental healtli status and work

capabilities: respondent "demonstrates a lack of nlotivation and follow through," "finds it

difficult to complete a task," "lacks the energy to accomplish the task," "lia[s] some trouble

accomplishing ... goals," and "at times does not maintain basic hygiene." [Stip. Ex. 11]

This Court previously held in Disciplinatry Counsel rc Ft-eenian, 119 Ohio St.3d 330,

2008-Ohio-3836, 894 N.E.2d 31 J[ 22 that an actual suspension was appropriate for an attorney

whose recovery from depression was "incomplete" and who was not capable of"providing legal

services to clients beyond routine legal matters" to protect the public and allow "additional time

to complete ... treatment and recovery." Because respondent suffers froni major depression

recun-ent and generalized anxiety disorder and his mental health treatment is incomplete, an

actual suspension is appropriate to protect the public.

For thesc five reasons, relator requests that an actual suspension of 24 months, with 12

months stayed be ordered by this Court.
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CONCLUSION

Therefore, t-elator requests that this Court (ind that respondcnt's conduct violates DR 1-

102(A)(4) and DR 1-102(A)(5), respondent engagod in a pattern ofmisconduet atid acted with a

selfisli motive and ordei- a two year suspension with 12 months stayed.

Respectfillly submitted,

-^
Jona ian . Coughlai026424)
DiscipHnary Coulsef

Robert R. Berger (000064922)
Senior Assistant Disciplinary Counsel
Counsel of Record
250 Civic Center Drive, Suite 325
Colurnbus, Ohio 43215-7411
614.461.0256
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CERTll+ICATE OF SERVICE

I hereby certify that copies ofthe foregoing Relator's Objections has been served upon

the Board of Comniissioners on Grievances and Discipline, c/o Jonatlian W. Marshall, Secretary,

65 Sordh Front Street, 5`" Floor, Cohimbus, Ohio 43215-3431, and Respondent's Counsel

George D. Jonson, Montgomery, Rennie & Jonson, 36 East Severth Street, Suite 2100,

Cincituiati, OH 45202-4452, via regular U.S. mail, postage prepaid, this day of May,

2010.

Robert R. Berger (0064922)
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'AL
BEFORE TI-TE B(}ARD OF CCIVIIVIISSICANERS

ON
GRII:VANCES AND DISCII'LINT,

OF
TIIE SUYREl41l!: COURT OF OHIO

In Re:

Complaint against

Norbert Mark Doellman
Attorney Reg. No. 0002122

Recpondent,

Disciplinary Counsel

Relator.

Case No. 09-040

Findings of Fact,

Conclusions of Law and
Recornmendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of ()hflo

1. 11tis uiatter was heard on Pebruary 1, 2010, before a panel consisting of William

J. Novak, Joseph L. Wittenbarg, and Lawrence R. Elleman, Cha'rr_ None of the panel menrbers

was from the district from which the complaint arose or served on the probable cause panel in

this matter. Relator was represented by Robert R. l3erger and Karen f)smonds. Respondent was

represented by Creorge D. Jonson and Brian Spiess.

FINDINGS OF FACT

A. Bacl^eronnd Facts

2. At the hearing, Relator offered the Stipulations appended ltereto. The panel

unanimously adopts Stipulated Facts I through 60 as part of the Findings of Fact in this matter.

1'he stiptrlations rvere supplemented by thirteen (13) stipulated exhibits, one of whieh was a

collection of four (4) character letters fi'om Respondent's clients and friends attesting to his

professional competence, honesty and trustworthiness.

MAY rr^ zasr^
(11Lh411< O;- Gall>'1i
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3. At the time of the conduct leading to the allegations in the Aniended C,omplaint,

Respondent vras subject to the Ohio Code olProfessional Responsibility and the Rules for thc

Govenimcnt of the Bar of Ohio.

4, Respondent was admittcd to the practice of law in the State of Ohio on November

19, 1976. I3e practices as a sole practitioner in Butler County, with an emphasis on debt

collections. Respondent was hired as the collections attorney for ttic First National Bank oi'

Southwestern Ohio nJca First Finaneial Battic (First Financial or the Fiank) in 1981.

5. In 1981, IOL"1'A accounts, as such, were not fom-ially required under the Ohio

Code of I'rofessiona! Responsibility. Howcvcr, First Financial requested that It.espondent

establish a scparate trust account to be used exclusively for the deposit of First Finaneial

eollect'ions. From the begiimiiig of Re.spondent's representation of the Bank through sometinte in

2001, Respondent deposited collections from First Financial's debtors in a non-IOLTA business

account at First Financial, which was denominated as the Norbert Doellman 'Trustee A.ccount.

Respondent controlled this account. Respondent regularly left his portion of the fees from

collection work for First Financial in this aecount. 'fhis business account was also used by

Respondent to pay some of his personal bills atld expenses unrelated to the practice of law. (Stip_

43-46)

6. For many years, Respondent enjoyed a good relationship with First Financial. His

work for the Bank constitutefl the niajority of his legal incotne. Pursuant to their oral fee

arrangetncnt, Respondent was to receive 1/3 of all amounts collected for First Financial witli

respect to all eases assigned to Respondertt. Respondent, provided biweekly reports to the Bank

and remitted to the Bank 2/3 of tlr.e amounts that were paid to his office. Any acnounts with

respect to cases assigned to Respondent that were paid directly to First Financial rather than to
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Respondent, were reported by First Financial to Respondent and the Bank paid 1/3 of those

amounts to Respondent. (Tr. 12-14)

7. Beginning in approximately 1985, Respondent establislied an 1C3L'1'A account at

First Financial as required by the Oliio Code of Profcssional Responsibility. Respondent

deposited his clients' fands (other than First Financial) in that account as required. However,

Respondent continued to use the First Financial non-IOLTA account with respect to his

collection work for First Financial as before. First Financial was awarc of the existence of lhis

account at its bank, but First Financial never requested that Respondent utilize a non-IOLTA

account for holding collection proceeds. Respondent continued to use this non-IOLTA account

for First Financial bttsiness because he was not aware at the time that he could Irave two IOLTA

accounts, otie for First Financial funds and one for all other elient fnnds. (Tr. 69-70; 115)

8. In triid 2fl00, a personnel change occurred at First Financial and James Deller was

put in clrarge of the credit control department. First Financial star-ted sending fewer collection

cases to Respondent, allegedly because Respondent testified that Deller told hitn, "you are just

not the persona (sic) I want out thcre representing me." (Tr. 80) According to Respondenl's

testimony at the ltearing, First Financial began to make direct contact with judgment debtors in

collection cases handled by Respondent and stopped reporting to Resportdent the amot.tttts

collected by First Financial directly with respect to judgments or garnishments which

Respondent had secured for First Financial. Respondent testified that this deprived hinr of his

1/3 fee that he felt he haci carned and further, that he diseussed this matter with Deller who

asserted that he tvas the one in charge and that lie cottld do whatever he watited. (Tr. 75-80)

9. On March 1, 2001, Respondent's services for First Fitiancial were completely

terzninated. At that time, Respondent hacl over 150 collection files for the Bank. The Bank



requested that Respondent provide the client collection files and an accounting to the 13aik.

Respondent began to work on preparing the files and summaries for the Bank. He included with

each summary a statement as to the amount that he felt he had c.arned as a result of work

performed on eases that had not yet been completely collected. Respondent testified that First

Financial never gave him his 1/3 share on those collections subseque.nt to the termination. (Tr.

82) By June 22, 2001, he liad produced copies of the files and his sunnnaries with respect to

approximately 65 of the 150 collection files.

10. I3uring this samc period of time, hirst Financial was aggressively pursuing

collection of cettain loans that it had made to Respondent, using eollection efforts that

Respondent felt was wrongful and unfair. For exatnple, Respondent testified that the Bank

repossessed his ve3ricle, leaving his wife and daughter at dance school at 9:00 p.m. (Tr. 39-40,

Ex. 3)

11. In approximately June 2001, Respondent closed his non-If?L'fA First Finaneial

business account for debt collections for First Pinaarc-ial. At thitt tirne he opened a new account'

for that purpose at Key Bank. He eontinued to collect money on cases on wlrich he had worked

for First Financial prior to the termination of the First Financial attorney/client relationship. He

testified that he changed this account finm First FinLmcial to Key Bank in order to prevent First

Finaneial from setting off these funds against amounts that First Finaucial clairned from

Respondent. ('1'r. 27-28)

12. Respondent did not notify the various court clerks who were sending out

garnishnaent cheeks to stop sending them to Respondent. He did not notify individual debtors to

stop sending him moncy. 11e felt that he was entitled to a share of that nsoncy pursuant to his

previous oral agreement with the Bank. He felt this was furtherjusti#ied because First Financial
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was also re,ceiving checks from debtors (and denyaig him his 1/3 fee) as to judgments he had

obtained or work performed prior to termination of the attorncy/clicnt relationship. ('Tr. 34-37)

13. l^rom June 2001 through April 2002, Respondent deposited 38 checks fc r First

J:inancial debt collections in the Key Bank non-JOLTA account. 'fhe total amount of these

checks was $2,764.0, of which Respondent was entitled to 1/3. 1-le did not deposit his own

personal ftinds into this account, but did not segregate Key Bank funds from his own 1/3 fee_ Hc

made witlydrawals frorn this acco nt froi ime to tune for personal and business expenses. Also,

during this period he received a large nuinber of checks in envelopes which lxe did not everi

open. (`fr. 98-99) He did not invi7ediately forward the uneashed checks to Pirst Financial. He

did iiot provide I'irst Financirrl with any notice that he had received the 38 deposited checks or

the ehecks in unopened envelopes, nor did he provide l-irst I+inancial with an accounting oi-

deposit the checks into an IOLTA account.

I3. The Li#i ^ation

14. On June 22, 2001, First Finaneial filed suit against Respondent in the Butler

Comity Court of Contmon Pleas alleging breach of eontract, unjust enrichment, conversion and

an action for replevin. I7efendant filed an answer and counterclaim on August 27, 2001 (The

hitigation). In his answer, Respondent admitted that he possessed files and money regarding

cases in wlrich he had represented First Fixiancial, (Ex. 3, 114) but did not specify the aniounts

that he had collected or any other details about the money he was collecting. He asserted as an

affirmative defense that he had a vested interest in the cases for collection and a lien on rnoney

that he had collected from such cases. (Ex. 3, 117)

15. Respondent relied on advice from another attorney that he had a lien on these

funds. Respondent never denied that he was continuing to collect money from account debtors.
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Rather, lie always assumed that the amounts ovved ta him by the Bank and the amounts that he

owed to the Batilc would be sorted out as part of The Litigation. (Tr. 37, 101)

16_ During at least the early stagcs of The Litigation, Respondent was suf9ering from

clinieal depression. Respondent sought and received psyehiatric treattnent beginning in April

2002. (I;x. 4) On MatGlr 17, 2003, his treating psychiatrist initiated a psychiatric hospitalization

to address his severe depression. According to Respondent's testimony and a letter submitt.ed by

his psychiatrist in 2003, Respondent had essentially "shut down." (Ex. 5) IIe could not organize

or motivate hirnself and often did not even open his correspondence. E3vidence of liis mental

illness was not offcred or received in this diseiplinary proceeding for the purpose of mitigation,

but for the purpose of placing his conduct in The Litigation in proper context_

17. First Financial aggressively pursued The Litigation agaitrst Respondent.

Respondent's conduct with respect to this litigation was in many respects inadequate and

dilatory. Ile failed to adequateiy respond to the llank's wtlften discovery; failed to attend

scheduled court hearings; failed to comply with court orders; failed to produce documents and

files to the Bank; and failed to appear at bis scheduled depositions (Stip. 9-40). klowever,

Relator•'s Amended Complaint does not assel that any of this conduct constitutes independent

violations of the Code of Yrofessional Responsibility.

18. On June 6, 2002, the trial court held a hearing on First Financial's niotion for

sanctions against Respondent for his failure to comply witlr the Bank's discovery requests.

Respondent never 6led a response, and did not attend the hearing. His reason given for the

failure to attend was that the cotut's bailiff ltad told him "to stay with nry family at the hospital

where n1y father was taken into surgery." (T'r. 47)
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19. As a result of thc June 6, 2002 hearing, the trial enurt ordered Respondent to turn

over all the Bank's files within two days and, aniong other things, dismissed Respondent's

counterclaims, tlius prechrding Respondent froni proving his darnage claims against First

Financial.

20. Respondent did not produce the files witltin two days. As a re.sult on 7une 18,

2002, the trial couii issued an order allowing First Financial access to Respondent's office to

retrieve the files. Respondent's landlord granted the Bank access to his office without

Respondent's lutowledge or presence. First Financial seized every file or docuinent that related

to First Financial, including the bank statements and records with regard to the Key Bank

aecount that had been establishhed for First Financial's collections. (Tr. 89-90) Therefore,

Respondent never saw a ealculatioti as to the amotznt of First Financial funds that he had

deposited into the Key Batik non-JOLTA aceormt tmtil he was shown that by llisciplinary

Counsel as part of this disciplinaTy proceeding. (Tr. 119-120; 126)

21. On February 3, 2003, the trial court eondticl.ed a hearing to detertnine the ainount

of the monetary sanction to be imposed against Respondent. Respondent failed to appear at this

irial. On February 11, 2003, the trial court granted a judgment against Respondent for $279,292

as a sane-tion for Respondent's failurc to cornply with First Financial's discovery reduests and

prior discovery orders. "Tlie amount of this sanction was not an assessment of any

misappropriation or violation of the Code of Professional Responsibility by Respondent. (Tr.

110-111;131-135)

22. In 2006, the 1'welffh District Court of Appeals held that the trial court erred in

holding the June 6, 2002 hearing in Respondent's absence when the evicience indicated that the

court bailiff had excused Respondent's attendance froni the hearing. As a result, the matter was
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renaanded for a new hearing on tbe motion for sanctions- Itowever, the appellate court held ihat

because Respondent had received notice of the February 3, 2003 trial regarding the amount of

the inonetaiy sanction, the trial court need not revisit the monelary atnount, shoutd it ultimately

deterrnine that Respondent was liable for sanetions. (h:x. 7, page 6)

23. Ou remand, the trial cotut issued a judgment ztgainst Respondent on the issue of

liability and dismissed his counterclaims. The court did not allow any evidence on the issue of

ilie arnount of the nronetary sanction. On May 17, 2006, the com-t issued a final judginent

against Respondent for $279,292 and other relief. This judgment was al'tirrned on appeaL The

net result of Respondent's inattentiori tnid dilatory conduct in The l.itigation was that First

Financial obtained a large judgment against Respondent and that he was precluded from proving

his counterclaims against First Financial. This included his claims for a 1/3 fee on tlie debt

collections that First Financial allegedly received directly on cases upon which Respondent had

worked or obtained judgment or garnishment, and his 1/3 fee on cltecks contained in i'he

unoperted envelopes that he later turned over to the Bank. (Tr. 98-99; 111-112)

C. Other Clients

24. Also during 2001 and 2002, Respondent was engaged in collection efforts for

certain other clients. According to Respondent, lie chose to deposit the ihnds belonging to those

clients in his Key Bank non-IOLTA accoruit rather than tiis IOLTA account at First Financial so

as to protect those fuuds frorn seizure by First Financial.

D. Facts Specific to Catrnt I of.tlte Carntrlaint

25. Cotnit I relates to Respondent's failure to deposit First Financial funds in an

IOLTA account between 1985 and March 2001. The specific stipulated facts supporting Count I

are set forth at Paragraphs 43 through 46 of the Stipulations.
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26. No evide-nce was introduced suggesting that Respondent misappropriated client

fixnds as a result of the violations set forth in Count I.

F. Pacts Specific ta C^iunt II of ihe Complaint

27. Count II of the complaint relates to Respondent's misconduct regarding First

Financial funds after First Tinancial's termination of the attotneyclient relationship with hirit in

Mareli 2001. Respondent received 38 debt payment checks from debtors and clerks of court

pursuant to several garnishinent or coilection actious that Respondent had undertaken on behalf

of RirstFinancial. These checks were deposited in the Key BarLk non-IOLTh account frorn Jtuie

2001 through Apri12002.

28. The specific stipttlated facts supporting Cotinl 11 of the Complaint are cotttained in

Paragraphs 47 through 56 of ttie Stipulations.

29. Pursuant to their fee agreement, Respondent owes $1,842.97 to the First Financial

with respect to these 38 checks. Respondent has agreed to pay this arnount to First Financial as

restitution.

T. Facts Specific to Cotint tI1 of t6e Corn iaint

30. Count III of the eoniplaint relates to Respondent's deposit of funds collected for

clients othcr than First Financial during 2001 and 2002 in his non-IOLTA Key Bank account.

Specific stipulated facts supporting Count III are set forth in Paragraplis 57 to 60.

31. There is no evidence that any of these other e(ients were damaged as a

the violations.

suit o
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G. Cnrrent Situation

32. Respondent is currently receiving Social Security disability payments. He

continues to practice law on a very limited basis. He does eollection work, basic research and

assists people in dealiri; with simple foreclosures.

33. Respondent remains under the care of a psychiatrist. Ilis eurrent diagnosis is

IYiajor Deprossion Recurrent and Generalized Anxiety Disorder, I1e continues to find it diilicult

to complet@ difficult tasks, but is able to carry out simple tasks and gains satistection &oin doing

so. (Ex.l1)

34. On November 2, 2009, Respondent signed a four year contract with OZAP. (Ex.

10)

35, Sinee Respondent did not have possession of tlie records regarding the ICey Btn:k

accoimt, he did not have actual laiowledge of the amount of restitution required until

Disciplinary Counsel supplied liim with a calculation as part of this proceeding. On Jarn ary 28,

2010, Respondent promised in writing to pay First Finaneial the sum of $1,842.97 in twelve

inonthly payments as restitution. On that date, he paid the first installment of $192.97_ (Ex. 12)

36. On Mareh 11, 2008, I2espondent filed a Chapter 7 banlauptey seeking to

discharge various debts including the $279,292 judgnrcnt for sanctions granted to First Financial.

First Financial is currently contesting the disehargeability of that debt based on Itespondent's

alleged fraud. This matter is still pending. "hhe discharge, if any, will not include the prornise to

make restitution referenced in paragraph 35 above.
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COR'CLTJSIQi'VS i)F LA`~d

A. VfiolZtions Resultin¢ frarn Rest^ondent's C`onduct ln Count 1

37. The panel concludes that Relator has proven by clear and convineing evidence

that Respondent's conduct described in Connt I violated DR 1-102(1)(6) (a lawyer shall not

engage in conduet that adversely reflects upon his fitness to practice law; and DR 9-102(A) (all

funds paid to a lawyer or a law firm, otlier than advances for costs and expenses, shall be

deposited in one or more identifiable bank accounts and no fitnds belonging ta the lawyer or law

firm shall be deposited therein)), as stipulated by the parties in Paragralih 61 of the Stipulations.

38. llowever, the panel concludes that Relator has 4ailed to prove by clear and

convincing evidence the disputed claim that Relator's conduct set forth in Count I violated DR 1-

102(A)(5) (a lawyer shall not engage in conduct that is p-ejudicial to t.he administration of

justice) because there was no proof of injury to the client and Respondent did not interfere with

the administration of justice with regard to the cottduct described in Cot.int I. The panel therefore

reeommends dismissal of this claimed violation.

B. Violations Resul6nt from Respondent's Conduct in Count II

39_ "I'he panel coneludes that Relatot has proven by clear and convincing evidence

that Respondent's conduct described in Count lI violated DR 1-102(A)(6) (a lawyer shall not

engage in conduct that adversely reflects upon the lawyer's frtncss to practice law);1?R 9-102(A)

(all funds of clients paid to a lawyer or law firnl, other than advances for costs and expenses,

shall be deposited in one or tnore identifiable bank accounts and no funds belonging to the

law-yer or law lirm sliail be deposite(i therein); DR 9-102(S)(3) (a lawyer shall maintain

eoniplete records of all tunds, securities or other properties of a client coming into the possession

of (he lawyer and render appropriate accounting to his client regarding them); and DR 9-
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102(B)(4) (a lawyer shall promptly pay or deliver to the clicrnt as requested by the client the

funds, securities or other properties in possession of the lawyer which the client is entitled), as

stipulated in Paragraph 62 of the Stipulations.

40. The pwiel concludes that Relator has also proven by clear and convincing

evidcnce the disputed claim that Respondent's conduct desci-ibed in Cotmt 11 violated DR 1-

102(A)(5) (a lawyer shall not engage in conduct that is prejudicial to the administration of

justice) because of his failure to anaintain complete records of all funds of First Financial that

came into his possession, and because his conduct in The Litigation delayed the determination of

the amount owed to filie Bank and therefore interfered with the adrninistration of justice.

4 i. T'he panel conclades that Itelator has also proven by elear and c.onvincinU

evidence the disputed claim that Respondent's conduct described in Count II violated DR 9-

102(I3)(1)(a lawyer shall promptly notify a client of the receipt of his funds) because he failed to

provide First Financial with timely notice of the specific checks that he deposited in the Key

Bacnk aeeonnt or that remained in the unopened envelopes.

42. Ilowever, the purtel concludes that Relator has failed to prove by clear and

convincing evidence the disputed claim that Relator's conduct in Count II violated DR 1-

102(A)(4) (a lawyer shall not engage in condtict involving dishonesty, fraud, deceit, or

misrepresentation) because Respondent, pursuant to advice which he received from anotber

attorney, in his answer Ciled in 1'he Litigation, disclosed that he was holding funds as to which he

ciairrted a licn. Respondent intended that the amount owed by hini to the Bank and the amount

that the Bank owed to him would be sorted out as part of The Litigation. "I'he parrel therefore

recommends dismissal of this claimed violation_

C. Violations Rcsnlting froni ItesPondent's Cota3uct in Count III
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43. The panel conchides that Relator has proven by clear and convincing evidence

that Respondent's conduct described in Count 111 violated DR 1-102(A)(6) (a lawyer shall not

eugage in c.onduct that adversely reIlects upon his fitness to pracGce law); and DR 9-102(A) (all

funds of clients paid to a lawyer or law fn•m, other than advances and for costs and expenses,

shall be deposited in one or more identifiabie baiilc accounts md no funds belonging to a lawyer

or the law firm shall be (lcposited therein), as s6pulated by the parties in Paragraph 63 of the

Stipulations.

44_ However, the panel concludes that Relator 13as failed to prove by clear and

convincing evide.nce the disputed claim that Relator's condnet set forth in C:ount III violated DR

1_102(A)(5) (a lawyer shall not engage in conduct that is pTejudicial to the administration of

justice) because thei-e is no proof of injury to the otber clients and Respondent did not interfere

with the administration of justice mrith regard to the conduct described in Count III. The panel

tlierefore recormnends disznissal of this claimed violation.

AGGRAVA'I'ING AND iVIITIGATIIVG FACTORS

45. The panel finds as an aggravating 'faetor that Respondent cominitted multiple

v'iolations.

46. The panel finds the following mitigating factors set fortli in BCGD Proc. Reg.

10(B)(2):

a. Respondent has no prior disciplinary record;

b. Respondent has made full and free disclosure of his coztduct and has

exhibited a cooperative attitude towa.r•d thcse proceedings;

c. Respondent bas a good reputatiou aniong fiiends and clients;
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d. Respondent has already beeu sanctioned for his conduct relating to The

Litigation;

e. Respondent has proniised to mal<e restitntion to First Financ'ral.

Rk COb'iMEiVD.F+.D SA1sIt '1'4ON

47. Relator recommends a sanetion of a 24 month suspension from the practice of law

with 12 months stayed on cortdition that he pay the $1,84297 restitution obligation with interest;

that daring the stayed suspension he have a monitor to assist and oversee his legal practice; and

that he be ordered to fixlfill his foar year OLAP contract and abide by the recommendations of

OLAP and his current incntal health professionals.

48. Respondent recommends a susperision iiorn the practice of law for six months or

12 months with the entire suspension stayed on conditions sunilar to those proposed by Relator.

49. Relator cites Disciplinary Counsel v. Wolanin, 121 (7hio 5t3d 390, 2009-Ohio-

1393 (indetinite suspension); Cuyahoga Cty. Bar Assn. v. Maybaum, 112 Ohio St.3d 93, 2006-

pliio-6507 (indefiiiite suspension); and Disciplinary Counsel v. Claflin, 107 Ohio St3d 31,

2005-Oliio-5827 (two year suspension with one year stayed). The panel finds these cases riot to

be persuasive for this matter. Tlie attoi-irey misconducti.n each of these cases was more

egregious than Respondent's misconduct. hi each of the cases there was a finding of dishonesty,

fraud, deceit, or inisrepresenta6on (which is not present in the instant ease) and other serious

violations or aggravating factors, including failnre to fully participate in and demonstrating a

dismissive attitude for the disciplinary process; lack of sincerity in the disciplinary hearing;

client vulnerability; lack of remorse andlor a prior disciplinary record.

50. Respoiident cites as authority for a lesser sanction the cases of Disciplinary

Counsel v. Croushore, 108 Oliio St.3d 156, 2006-Ohio-412 (one-year suspension all
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conditionally stayed, and a two-year probation) and 1)isciplinary Counsel v. f'letcluar, 122 Ohio

St.3d 390, 2009-Ohio-3480 (six-month suspension all conditionally stayed, and a one-year

probation). "I7icse eases involved mishandling of the attonrey's IOL"T'A account in various

respects. Fletcher also involved an attorney who gave financial aid to a client in violation of the

Code of proPessional Responsibility. In neithcr of the cases was there evidence of monetary

harm to clients, whereas in the instant case, Respondent was found to owe $1,842.97 to First

Financial, Nvhich Respondent has agreed to pay as restitution.

51. Respondent niadc a deliberate decision to withhold client funds fxoni the client in

a non-TOI.CA account controlled by hini because lie believed the elient was also withholding

funds fi-ont him. His decision was wa'ong. ITowever, the panel recommends that his mindset at

the time be taketi into consideration, i.e. that he disclosed tlcat he wa.s holding fLmds and intended

that the inoney he owed the Bank and the inoney ilie Bank owed him would be sorted out as part

of The Litigation.

52. The primary purpose of disciplinary sanctions is not to punish the oCi'ender but to

protect the public. See, e.g., Disciplinary Counsel v. O'Neill, 103 Ohio St.3d 204, 2004-Ohio-

4704. The Supreriie Court lxas in other cases taken into account that the Respondent is not likely

to ever xepcat his transgressions. See, e.g., Slark County Bar Assn, v. Ake, 111 Ohio St.3d 266,

2006-Ohio-5704_ The panel in this ease believes tlrat Respondent will not repeat his

transgressions. Given the mitigating factors in this case, including no prior disciplitrary record,

fiill and coinplete disclosure in the disciplinary process, cooperative attitude during the

proceedings, and the promise to make restitution, the panel recommends that Respondent be

sanctioned as follows: One year suspension froin the practice of law, all of it stayed on tlte

condition that Respondent make restitution to First Tuiancial in the ainotmt of `'a' 1,842.97 in
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twelve monthly payments phis 5% interest froni January 28, 2010; that a xnonitor be appointed to

oversee his legal practice and the managernent of his IOLTA accoru t during the poriod of the

stayed suspension; and that Respondent comply with the recommendations of OLAP pursuant to

his current contract and the recommendations of his current mental health professionals.

130AI21) I2ECOMMEIVDATION

Pursuant to Gov. Bar Rrde V(6)(L), the Board of Commissioners on Grievances and

Discipline of the Supreme Court of C7hio considered this rnatter on Apri19, 201 Q. The Board

adopted the Findings of Fact, Conelusions of Law and Recommendation of the Panel and

recommends that Respondent, Norbert Mark Doellman, be suspended from the practice of law in

the State of Ohio for one year with the entire year stayed upon thc conditions contained in the

panel report. The Board further recosnmends that the cost of these proceedings be taxed to

Respondent in any disciplinaty order entezed, so that execution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and ]}iscipl4ne of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conchrsions

of Law, and Recommendations as those of t"oard.

^.•
J3NA`I^IAlY W.IVIKRSHALI1, Secrkaty
Board of Commissioners on
Grievances and Discipline of

the Supreme Court of Ohio
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BEFORE TIIE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE
OF TFIE SUPREME COURT OF OIILO

NOI2IBERT MARK DOEILLMAFd
P.O.13ox 475
Hamilton, OH 45012
Atty. Reg. No.: (0002122)

qil

BCitRG {tFCC^}flMl ;S tl[Vk:R l
GN i^4?t'VRNt;ES &

ACREED
S'i'IPIJLATIONS
BOAI2ID NO. 09-0411

DISCIPLINARY COUINSEL.
250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411

AGREED STIPULATIONS

Relator, Discipiinary Counsel, and respondent, Norbert,Mark Doeilman, do hereby stipulate

U the admission of the following facts, violations, mitigation and exhibits.

STIPULATED FACTS

1 Respondent, Norbr,rt Mark Doellman; was admitted to tlre practice of law in the Slate of

Ohio on November 19, 197b. Reslzondent is subject to the Rules of Professional Conduct,

the Code of Professional Responsibility and the TZules for the Government of the Bar of

Ohio.

2. Respondeut was hired as the collections attorney for First National Bank of Southvvestem

Ohio nka First Financial Bank in 1981.



]auring the t"une tltat respondent represented First Financial Barik, he perfotnled eoilection-

related lcgat services.

4. Respoidcnt and First Financial agreed that Respondent was to be paid a one-third

eoutingency fee for kxis collections work.

5. ln March 2001, respondent's serviccs were tenninated by First Financial Bank. At this tirne,

respondent had over 150 collection files for the bank.

6. At the iune of lus tcrruiiiation, First Financial Bank requested that respondent provide the

client collection Eiles and a.n accounting to the bank. Despite repeated reqnests, respondent

failed to return all files, provide a complete accounting or turn over all funds received on

behalf of the bank.

7. On Jn}le 22, 2001, First Firiancial Bank filed suit against respondent in the Butler County

Common Pleas Court allegingbreach of contract, unjust enrichment, conversion and an

action for replevin. First National Bank of Southwestern Ohio v. Doelbnan, Case No. CV

2001-06-1399 (Exhibit 2).

8. Respondent filed an answer and counterclaim on August 27, 2001. (Exhibit 3). In that

counterclaim, Respondent alleged that he was owed in excess of $100,000 for unpaid legal

fees.
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9. On September 26, 2001 First Financial Bank nailed respondent 10 interrogatories and 18

requests-for the production of documents. R.espondent fai3ed to provide a response to these

discovery requests.

10. On November 21, 2001 First Financial Bank: rnailed respondent the interrogatories and

request for the production of documeuts a second tiute.

11, Tn response to the prior discovery requests, in Jturunry 2002, Respondent provided 40 files

and some tax retums to First Financial Bank.

12. On February 21, 2002, respondent filed a motson for aprotective order. In response, on

March 11, 2002, First Finaatcial Bank filed a xnotion to compel respondent to comply with

their prior discovery requests.

13. "rhe trial conrt held a hearing ori First Financial Bank's motion to compel and respondent's

motion for a protective order on April 18, 2002. ?Zespondent did not attcnd tlzis court

hearing.

14. Respondent wrote a three-page letter to Judge Sage two days before the April 18, 2002,

hearing. In the ietter (Exhibit 4) he explains that he oannot attend the hearing because of an

appointment to address his mcnta] iflness.
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15_ On April 22, 2002 the trial cotut granted First Financial Bank's motion to compel and

ordered respondent to imntediatefy produce the requested docmnerits and respond to the

bank's wiitten discovery requests. Ttie court fitrther denied respondeit's motion for a

protective order.

lb. On April 26, 2002, First Financial Bank fi.led a motion requestirig the trial court order that

all funds collected by respondent and the hank related to collection cases previously handled

by respondent t e placecl in an escrow aecouut until it could be determined how the funds

should be divided.

17. Respondent failed to fully comply with the trial court's order coznpelling the production of

diseovery. On May 15, 2002, First Financial Bank filed a motion for sanctions against

respondent. Respondent clid not file a response to this motioir.

18. The trial conrt held a hearing on the motion for sanctions on June 6, 2002_ Respondent did

not attend this hearin

19. As a result of this hearing, the trial court:

0 Ordered respondent tn turn over the bank's files within two days,

® Issued a judgment against respondent on the issue of liability,

® Distnissed respondent's counterclaims,

® Ordered respondent to pay First Financial Banks' costs and attorney fees for the motion for

sanctions, and
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6 Ordered the bank to submit a brief on darnages.

20. On June 6, 2002, the trial court grar ted the bank's motion seeking escrow of ail funds

collected by respondent and First Financial Bank related to collection cases previously

handled by respondent.

21. Respondent failed to comply tvith the trial court's order to provide files to First Financial

Bank witlun two days. As a result, on June 18, 2002, the trial court issued an order granting

First Financial Bank access to respnndertt's office to retrievc the files.

22. On July 12, 2002, First Financia113ank fllcd and mailed respondent a notice he was required

to appear for a deposition on July 30, 2002. Respondent failed to appear for this deposition.

23. On September 20, 2002, First Financial 13ank mailed respondent a second notice of

deposition requiring his appearance on October 1, 2002. Respondent failed to appear for

this deposition.

24. On January 21, 2003, respondent filed an affidavit of disqualification against trial cocu't

Judge Michael Sage claitning that Judge Sage was biased against him. Ort January 24, 2003,

Judge Sage recused himself. A short time later, Judge Charles I'ater was assigned to hear

the lawsuit.
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25. 1'he trial to detercrrine the bank's damages ltad been previously scheduled for February 3,

2003. On this clate, respondent failed to appear forthe trial.

26. On Febtuary 11, 2003, the trial court granted a judgmertt against respondent for $279,292 as

a sanction for respondent's failure to coinply with First Financial Hank's discovery requests

and the court's prior discovery orders.

27. The trial court further ordered respondent to provide an accounting to tlre banlc, ttnn over

files to First Financial Batile and to pay the bank's costs and attomey fees.

28. On March 17, 2003, Respondent's treating psycltiatrist initiated a psychiatric hospitalization

to address the severity of his severe depression (Exliibit 5).

In June 2003, respondent tnet on several occasions with representatives of First Financial,

including Marla Wyant, to review the status of vartous coitcction files he had hattdled for

the bank.

30. On February 2, 2004, respondent flcd a Civ.R. 60(b) motioii seeking relief from the June 6,

2002 and Febroary, 11, 2003 trial court orders. This motion was denied by the trial court on

May 10, 2004.
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31. (7u febntary 11, 2004, respondent filed an affidavit of disqualification against trial eourt

Judge Charles Pater claiining ttrat Judge Pater was biased against him. The Supreme Court

of (3hio overruled respondent's request on February 18, 2004.

32. On June 7, 2004, resporrdent filed a notice of appeal of the denial of his Civ.R. 60(B)

niotion.

33. On February 22, 2005, the Twelfth District Court of Appeals aff'arined the trial court

decisiou. {Bxhibit 6)

34. However, the court of alapeals found that it appeared respondent had not been property

served with the February 11, 2003 judgment entry. As a result, the court of appeals

supgested that, if this apparent service failure was correct, respondent's tnne for appeal of

that order had not expircd.

A short time later, the conmion pleas court clerk served respondent with the February 11,

2003 e:ntry. Respondent then filed a second notice of appeal on May 25, 2005.

36. On Apri13, 2006, the "I'welfth District Court of Appeals held that the trial court erred in

holding the June 6, 2002 hearing in respondent's absence, when the evidence indicated that

the court bailiff bad excused respondent's attendance froin the hearing. As a result, the

niaiter was retnanded for a new hearing on the motion for sanetions. (Exhibit 7)
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37. On May 9, 2006 thc trial court helcl a second sanetions hearing. Respondent attended this

38. On May 17, 2006, the trial court issued a dccision on the sanctions motion. I he court issued

a judgment against respondent on the issne of liability and dismissed respondent's

counterclaims. On the saxne day the trial court issued a fmal a jndgment against respondent

for $272,292 and again ordered respondent to provide an accounting to First Financial Bank,

turn over requested documents and pay the bank's costs.

39. Respondent file.d a-notice of appeal of the trial court's May 11, 2006 entries on:lune 10,

2006.

40. On May 14, 2007 the court ot"appeals al(inned the jndgment of the trial cotirt. (Exltibit 8)

41. On March 11, 2008, respondent filed ,i Cliapter 7 bankruptcy petition seeking to discharge

various debts, including but not limited to the $279,292 judgment granted to First Financial

Bank.

42. On June 12, 2008, First Financial Bank filed an adversary action contssting the

disehargeabiiity of their judgtnent based upon the assertion that the judgment was based

upon respondent's fraud while acting in a fiduciaiy capacity. This matter is still pending.

COUNT I
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43. Between 1981 and March 2001 when respondent represented First Financial 13azilc,

respQndent failed to deposit proceeds from collection efforts for the bank irito an TOL'I'A

account, Instead, respondent deposited these collections procecds {involving inoaies owed

to the bank and Respondent's collection fees) into aaton-IOLTA business bank account,

denominated Norbert Doellinan Trustee Account.

44. Respondent regularly left his portion of the fees from collection work in this s;nae business

bank accotmt.

45. First Financial Bank never requested that Respondent utilize a non-TOLTA account for

holding bank eollection proeeeds.

46, This business bank account was used by respondent to conduct personal andlor business

transactions imrelated to the practice of law.

COtJNT II

47. After respondent's termination by First Financial Bank in March 2001, respondent

continued to receive debt paymerit checks frozn debtor's and clerk's of.cotut pursuant to

several garnishment andlor collection actions respondent had undertaken on behalf of First

Financial Bank.

48. The debtors from which Respondent continued to receive payment included Leon Deck,

I3ilda Boyer, Jason Clenients, Frederick Moore and Vida Langdon.
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49. As detailed in the chart below, respondent collected $2,764.46 in 38 checks from these

debtors afier his termination:

Debtor Payor
_.__---_

Payee Date of Date of Amount of
Check llegroszt Check

Hilda Boyer Hilda Boyer Respondent I11egilale Jt ne 14, 2001 $50
Leon Deck Butler County Respondent July 19, 2001 Ju1y 23, 2001 $102.73

Clerk of
Court ---------

Frederick Franklin Respondent Jnly 26, 2001 July 31, 2001 $66.76
Moore Munieipal

Court
Leon Deck Butler County Respondent August 2, August 3, $85.92

Clerk of 2001 2001
Court

Jason Fairfield Respondent August 6, August 7, $135.24

Clements Municipal 2001 2001
Court

Frederick Franklin Respondent Angust 2, August 7, $33.38
Moore Mtu,icipal 2001 2001

Court _
liilda Boyer Hilda Boyer Respondent August 8, August 13, $50

2001 2001
FredcYi_ck Franklin ltespondent August 22, August 24, $33.38

Ivloore Muaticipal 2001 2001
Court

Vida Langdon Christoplier k'irst National August 26, August 28, $50

Calender Bank . 2001_-- - 2001 ---.^__ ___._._-
Leon Deck

----
Butler County

.-.__
Respondent

•
August 30, August 31, $96.72

Clerk of 2001 2001
Court

Jason Fairfield Respondent August 30, September 4, $135.56

`Cleznents Municipal 2001 2001
Court.

^ Vida Langdon Cluistopher First National July 23, 2001 September 5, $50
Calender Bai7k 2001

'I.eon Deck Butler County Respondent September September $96.72

Clerk of 12,2001 17,2001
Court

Vida Langdon Cbristopher First National September September $50
Calender Bank 14,2001 17,2001
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Jason FairBeld Respondent October 1, October 3, $124.20

Clements Municipal 2001 2001
corut

Frederick

_
Franklin Respondent October 4, October 9, $33.38

Moore Mnnicipal 2001 2001

Court
Hilda T3oyer 1Iilda Boyer Respondent dctober 12, {3etober 15, $50

2001 2001

Frederick Franklin Respondcnt October 15, October 17, $33.38

Moore Munieipal 2001 2001

Court
^

^ ida Izngdon Christopher First National Illegible Oetober 22, $50

Calender Bank 2001

F'redezick Franklin 1Zespondent October 18, Oetober 22, $33.38

Moore Municipal 2001 2001

Court_
Leon IJeck Butier County Respondent October 24, October 26, $96.72

Clerk of 2001 2001
Court

Jason FairField i Respondenf Noveinber 2, November 5, $268.48

Clements Municipal 2001 2001
Cou.rt

Frederick Franklin Respondent November 2, November 16, $33.38

Moore Municipal 2001 2001
Court

7as on u_ -Fairfield Respondent December 3, December 6, $109.44

Clements Mnnicipal 2001 2001

Court

Frederielc Franklin Respondent December 12, December 17, $33.38

Moore MunicipaI 2001 2001
conrt

Frederick Franklin Itespondent December 21, Deeember 28, $33.38

Moore Municipal 2001 2001
Court
Fairfield Respondent January 4, January 7, $113.93

GIenrents Municipal 2002 2002

Court

7Hilda Boyer Hilda Iloyer Respondent January 11, Tanuary 14, $50

2002 2002

Faederick Franklin Respondent Januar3 16, January 23, $33.38

Moore Municipal 2002 2002
conrt

3ason Fair&eld" Itespondent February 4, Febntary 6, $19150

Clements Municipal 2002 2002
Conrt - -
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Leon Deck Butlcr County
---

Respo
-

ndent
--

FebYuary 14,
------

February 15,
-
$78.67

Clerk of 2002 2002
Cnurt -

rrede.rick Franklin Respondent February 20, Febroary 22, $33.38

Moore Municipal 2002 2002
Court

liilda Boyer Hi.Ida Boyer Respondent February 4, February 25, $SO

2002 2002 __

Jason " Fairfield Respondent March 4, March 6, $143.49

Cteinents Municipal 2002 2002
Court_

Frederick Franklin Respondent March 20, March 22, $33.38

Moore Municipal 2002 2002
Court

Frederic:k Frarilclin Respondent March 14, March 22, $33.38

Moo.re Municipal 2002 2002
Caurt

Frcderick Franklin Itcsporrdent Apri13, 200Z April 8, 2002 $33.38

Moore 1vlunicipal
Court

Prederick Franklin RespondenY April 17, April 22, $33.38

Moore Municipal 2002 2002
Court

50. Despite the facf that respondent vvas no longer legal counsel for First Financial Bank,

respondent did not:

Fonvard the turcashed checks to First Financial Bank.

Q Provide First Financial Bank with any notice that he had received these checks.

a Provide First Financial Bauk with a full accounting of the checks he received after his

termination.

® Deposit the checks into an TOLTA account for safekeeping until any potential dispute

over the division of these checks was resolved.
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51. Instead, respondent deposited thessc 33 checks from die debtors of First Financial Bank into

the non-IOLTA acccxmt denominaied Norbeii IJoellman Trustee Acconnt that he maintained

at Key Bank, account number XXi{XXXX0095.

52. Pursuant to their fee agreentent Respondent owed two-tltirds of the $2,764.46 in collected

funds -- $1,842.97 -- to Fir-stFu3ancial 13ank.

54_ Respondent's Key Bank account balance regularly fell below the $1,842.97 owed to First

Financial Bank. For example, the account balance on August 24; 2001 was $88.98, on

September 27, 2001 was $193.78 and on November 28, 2001 was $290.11.

55. Respondent expended the funds fiotu these checks owed to First Financial Bank for his

business and personal expenses.

56. Respondent has agreed to pay $1,842.97 to First Financial Bank. (Exhibit 12)

COUNT III

57. During 2002 aad 2002, respondentrepresented several clients, inc;uding MidFirst i.rcdit

Union, Attgusta Properties, Flantitton Orthopaedic Associates, Mayor Jcwelry and

Oxfordview Nursuig Center. Respondent engaged in collection efforts for these clients.
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58. Respondent deposited the funds he collected on behalf of these clients into Llae non-IOI_TA

Norbert Doellman Trustee Account.

59. Tite Norbert Doelhnan Y'rnstee Account regularly held respondent's personal and/or

business fiands.

60. "Ihe Norbert Doellman Trustee Account was used by respondent to conduct persor,al and/or

bnsiness transactions uruelated to the practice of law.

STIPULATED VIOLATIONS

61. Respondent's conduct as set forth in Cotiut I violates the Code of Profe.ssional

Responsibility.l)R 1- 102(A)(6) (a lawyer shall not engage in conduct that adversely reflects

upon his fitness to practice law]; and DR 9-l 02(A) [all fnnds of clients paid to a lawyer or

law firm, other than advances for costs and expcnses, shall be deposited in one or more

identifiable bank accounts and no funds belonging to the lawyer or law fixm shall be

deposited therein].

62. Respondent's conduct as set forth in Count II violates the Code of Professional

Responsibility:DTZ 1-I02(A)(6) [a lawyer shall not engage in conduct that adversely retlects

upon ris fitness to practice law]; DR 9-102(A) [all funds of clients paid to a(awyer or law

firm, other ttian advances for costs and expenses, shall be deposited iit one or more

identifiabte bank aocounts and no funds belonging to ihe lath,'yer or law firm shall be

deposited therein]; DIt 9-102(B)(3) [a lawyer shall maintain complete records of al1 funds,

secnrities, and other properties of a client coming into the possession of the lawyer and
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render appropriate aecounts to his client regarding thent]; and DR 9-102(B)(4) [a lawyer

shall promptly pay or deliver to the client as requestcd by [he client the fuifds, securities or

other properties of in possession of the lawyer which the client is entitled to receive].

63. Respondent's conduct as set forth in Count III violates the Code of Professional

Responsibility: DIZ I-102(A)(6) [a lawyer shall not engage in conduct that adversely reflects

upon lus fittiess to practice law]; and DR 9-1 02(A) [all fuuds of clients paid to a lawyer or

law fuin, other than advances for costs and expenses, shall be deposited in one or more

"sdentifiable bank accounts and no funds belonging to the lawyer or law f"um shall be

deposited i]ierein].

DISPUTED VIOLATIONS

64_ Relator contends that Respondent's conduct as set forth above violates these additional Code

sectaons_ In Count I. DR I-102(A)(5) [a lawyer shall not engage in conduct that is

prejudiciat to the administration of justice]. In Count II violates the Code of Professional

Responsibility:, DR 1-102(A)(4) [a lawyer shall not engage in conduct involving fraud,

deceit, dishonesty, or rrusrepresentation]; DR 1-102(A)(5) [a lawyer shall not engage ur

conduct that is prejudicial to the administration ofjustice]; and DR 9-102(I3)(1) [a lawyer

shall pronrptly notify a client of the receipt of his funds]. In Count III, DR 1-102(A)(5) [a

lawyer shail not engage in conduct that is prejudicial to the administration of justicej.

STIPULATED MITIGATION

65. Respondent has no prior disciplinary record.

66. Respondent has cooperated in the disciplinary process.
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STIPULATED EXFiIBITS

Exhibit I llockct foz First NationaZ Bank of Southwestern Ohio v. Doellman, Case No. CV

2001 1399

Bxhibit 2 First Financial Bank's Compla.int.

Exhibit 3 Respondent's Answer and Counterclaim.

Exhibit 4 Respondent's April 16,2002, letter to Judge Sage.

Exhibit S March 17,2003, Diagnosis letter from Michael E. Miller, M.D.

k xhibit 6 Twelfth District Cnurt of Appeals decision in First National Bank of Southwestern

Ohio v. âoeilman, 2005 WL 406212

Exltibit 7'xwclfth District Court of Appeals decision in First Nationa7,8ank of Southwestern

Ohio v. I?oellman, 2006 WL, 846001

Exhibit 8 Twelfth District Coart of Appeals decision in F'irst National Bank qfSnuthwestern

Ohio v. .Doeltman, 2007 WI. 1394568

Exhibit 9 Respondent's Key Bank bank account statements for account number

XX-XXX3 ?C0095 for June 2001 through April 2002

Exhibit 10 Ohio Lawyers Assistance Program, tnc. Mental Health Contract and related

documents

Exhibit 11 Jaaa. 11, 2010, Diagnosis letter from Mary Hattemer, LISW

Exhibit 12 Respondent's January 25, 2010 letter to First National Bank.

Exhibit 13 Group Exhibit of Character letters
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C®NCd.,IISION

The above are stipnlated to and entered into by agreement by tbe undersigned parties on this

--day of January, 2010.

Jonathan E. C ugblan (0026424)
Disciplinary C risel

George onso 027124)
Cou Ifor spondent

Robert R_ Berger (0064922) Norbert Mark Doeltman, l;sq. (0002122)
Senior Assistant Disciplinary Counsel Respondent
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CONCLUSION

^Y hTHe above ars stipulated to and entered iuto by agree^ent by the imdersigned parties on this

day ofJanuary,20i0.

^ / i
^ds.i r, s^jGcc^

J4 at3ian S. Cougtilarr (UUZ6 Sza) (^^ -Ll3
Disciplinary Counsel ^

Geo e D. 7onstat^(U427124)
Co ffarY£sspondent

Robert R. Berger (0064922) Norbert Mark Doc:llnoaia, Bsq. (0002122)
Senior Assistant Disciplinary Counsel Respon.dent
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