IN THE SUPRENE COURT OF OHTO T £} - {} &0
STATE OF OHIO, ‘Case # 0 7= /A - 50
PLAINTIFF-APPELLEE, :
V.
. ON_APPEAL FROM THE SEVENTH DISTRICT
RONALD KOLB, . TOURT OF APPEALS

DEFENDANT-APPELLANT .

MOTICGN FOR LEAVE TO FILE A DELAYED APPEAL

Now comes the defendant-appellant, Ronald Kolb, by and through pro-se,
and hereby files this motion in the above stvled cause.

Defendant-Appellant respectfully requests that this honorable court
allow him teo file a delaved appeal.

The reasons for this motion are more fully set forth in the attached

memorandum in support,
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MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO FILE A DELAYED APPEAL

The defendant-appellant in this matter, Ronald Kolb, was charged and
convicted of very serious crimes, to wit: Rape and Kidnapping. The case
was tried to a Jjury. On April 24, 2007, the trial court sentenced him to a
ten [10] year prison sentence on each count, to run concurrently. He then
timely appealed to the Ohio Court of Appeals for the Seventh Appellate
District arguing it was error to allow the state to introduce impeaching
evidence about the trial and conviction of a witness' boyfriend onm the
direct examination of Michael Jennings and; he further argued that it was
error for the state to attempt to admit an irrelevant statement of the
defendant at the time of his arrest which had the effect of inferring post
arrest silence and therefore, guilt.

The defendant-appellant in this matter, Ronald Kolb, was represented
in the Ohio Court of appeals for the Seventh Appellate District by attorney
Gary L. Van Brocklin, from Youngstown.

Said attorney did not advise this appellant when the Court of Appeals
denied the appeal 1in the Seventh District. Said counsel Lkept this
appellant completely in the dark about the appeal. In fact, although the
case  was decided on September 26, 2008, it was not until November 6, 2008,

that said appellate counsel did not mail the briefs to appellant. This

made appellant believe that the case was just getting going when, in fact,
the case” was already decided. [Exhibit A]. And said counsel advised
appellant that it could very easliy be a year or more from when the case
was submitted on the briefs for a decision was to be made.

By the time appellant actually learned that a decision was made in the
Court of Appeals the time for filing . an appeal to tlris Iceurt  had: not
just merely passed, but had long passed. Exhibit A clearly demonstrates
that appellant's appellate counsel was playing games by not advising
appellant that a decision had been made by the Court of Appeals. On
November 6, 2008, counsel should have been advising appellant of the
decision in the case, not mailing appellant the briefs-and not mentioning a
word about the decision from the Court of Appeals.

Therefore, there can be no guestion that the reason why this appellant

did not file a timely appeal to this court was because appellant's counsel



did not notify the appellant that a decision had been made in the Court
of Appeals. Therefore, appellant respectfully submits that good cause
exists as to why a timely notice of appeal was not filed with this court
and appellant respectfully submits that good cause exists to grant this
mation.

WHEREUPON, appellant respectfully requests that this honorable court
allow him leave to file a delayed appeal, and further, that counsel be

appointed.

Respectfully submitted,

j,ﬁg%&@/ /A %’"gtﬂf ST
Ronald Kolb #¢7
Defendant-Appellant (Pro-se)
Mansfield Correctional Imstitution
P.0.Box 788
Mansfield, Ohioc 44901-0788

CERTIFICATE OF SERVICE
T hereby certify that a true and exact copy of the foregoing was
mailed to Paul Cains, Mahoning County Prosecuting Attorney, Mahoning County

Prosecutor's Office, 21 West Boardman Street, Youngstown, Ohio 44503, via
regular U.S. mail, postage prepaid, this [/ day of /ﬂfﬁ?y/' 2010.

Ao wf,e;;/ 0. Dot

Ronald Kolb




STATE OF QOHIO ]
]1ss:

RICHLAND COUNTY |

1. My name is Ronald Kolb and I am the defendant—appellant in the foregoing
Motion for Leave to File a Delayed Appeal.

2. As I now know, my appeal was dismsised in the Court of appeals in
September of 2008.

3. However, as the attached exhibit A demomnstrates, I was not even sent a
copy of the briefs until November of 2008, nearly two [2] months after
the Court of Appeals rendered their decision.

4., Tt is clear by Exhibit A that my appellate attorney did not advise me
that the Court of Appeals rendered their decision within the 45 days to

appeal to thig court.

5. My appellate attorney had told me that it could be up to a year after
briefs were filed to obtain a ruling from the Court of Appeals.

6. When my appellate counsel mailed me the briefs [Exhibit A], T understood
that a ruling would not be for up to a year after I received the briefs
and did not look into the matter until long after a year had passed.

7. T could not appeal to this court within 45 days from when the Court of
Appeals denied my appeal because I did not know that the Court of
Appeals had even made a decision.

Further Affiant Sayeth Naught
Aol L Ol 24y

Ronald Kolb ¢/
Affiant

NOTARY T
Sworn to, and subscribed before me, a Notary Public, this jif day

M p\\\]‘ 2010, T “
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SRELEGel, _ TNotaryPublic
YN, JOIRD.  state of Ohic
§ Nt % BABAJIDE
2,4 Z NOTARY PUBLIC,
Elat] *Z STATE OF OHIO
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GARY L. VAN BROCKLIN

ATTORNEY AT LAW
November 6, 2008

Ronald Kolb # 544418

Mansfield Correctional Institution

PO Box 788

Mansfield, OH 444901

Re: State v. Kolb

Dear Mr. Kolb:

Enclosed please find both merit briefs filed in the above captioned case.

Very truly yours,

N
/. )"““/1 v\/ Uﬂ g tle

Gary L. M@t Brocklin
Attorney at Law

3
7P
A

725 Boardman-Canfield Road < P.O. Box 3537 ¢ Youngstown, Ohio 44513
Phone: {330) 758-5009 + Fax 758-7773



STATE OF OHIO ) IN THE COURT OF APPEALS OF OHIO
)
MAHONING COUNTY ) SS&: SEVENTH DISTRICT
STATE OF OHIQ, )
)  CASE NO. 07 MA 80
PLAINTIFF-APPELLEE, )
)
VS. )y JUDGMENT ENTRY
)
RONALD KOLB, )
)
DEFENDANT-APPELLANT. )

For the reasons stated in the opinion rendered herein, the assignments of error
are without merit and are overruled. It is the final judgment and order of this Court that
the judgment of the Common Pleas Court, Mahoning County, Ohio is hereby affirmed.

Costs taxed against appelant.
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Slip Copy, 2008 W1, 4416525 (Ohio App. 7 Dist.), 2008 -Ohio- 5048

Court of Appeals of Ohio,
Seventh Diistrict, Mahoning County.
STATE of (hio, Plaintifi-Appellee,

¥,
Ronald KOLSB, Defendant-Appeliant.
No. 07 MA 89,
Decided Sept. 26, 2008,

Criminal Appeal from Commen Pleas Court, Case No. 06CR814.
Paul Gains, Prosceuting Atlorney, Ralph Rivera, Assistant Prosccuting Attorney, Youngstown, (¥, for plaintiff-appeliee.

Gary VanT3rockliz, Youngstowa, OH, for defendant-appetlant.

VUKOVICH, L

*1 {9 11 Defendant-appellant Ronald Kolh appeals from his convictions of rape and kidnapping which were entered after a jury rial in
the Mahoning County Common Pleas Court. The first issue on appeal is whether the court erred in admitiing evidence that the defense
witness's boylriend was incarcerated due (o a theft conviction in order to Impeach the witness by showing bias in that the vietim in this
case was also the victim in that case. The scoond issue is whether the defense was prejudiced when an officer testified to appellant's post-
Miranda statement even though the court sustained his objection to the statement and issued a curalive instruction. For the reasons stated
below, the judgment of (he trial court is aifirmed.

STATEMENT QU THE CASE

192} On the night on Fuly 29, 2006, Youngstown Folice were calied 10 an address on the West Side to take the slajement of an alleged
rape victim.: Michael Jennings, who suffered from cercbral palsy, reported that he was taking out the trash behind the Handle Bar when a
man (later identified as appeltant) put a gun to his head and ordered him into a car. {Tr. 205-298). e said appellant drove to a Chinese
restairant down the street, backed into a dumpster while parking his car, put the gun in the consele and performed oral sex on him. (Tr.
300-303), Appellant then gave him $7.50, a piece of paper with his first name and cellular telephone number writlen on it and said 1o call
if he needed anything. According to the victim, appellant then told him not o call police or he wouid find him and kill him. {1t 311).
Spon thereafier, the police stopped appeilant's vehicle since both appellaat and thit vehicle it the description provided by the victim. The
victim was brought to the scene to identify appellant, at which point appellant was arrested.

{933 Appellant was indicted for two counts of rape: the first count included the force or threat of force element under R.C.
296:7.02({A)2); and the second count coniained the clement that the vietim's ability to resist or consenl was substantially impaired duc to 2
physical or mental condition of which appellant knew or reasonably could have been expecled to know pursuant to R.C.

2907 02(A}(1)(¢). Appeltant was also indicted for two counts of kidnapping: one count alleged # purpose to engage in sexual activity
under R.C. 2905.01{A)(4); and one count alieged a purpose to facilitate the commission ol 2 fetony under R.C. 2905.01(A)2). Firearm
specifications were attached to all {our counts.

{4 4} On March 15, 2007, the jury found appelfant guilty of the count of rape dealing with the victim's substantially impaired ability to
resist and the count of kidnapping requiring purpose to engage in sexual activity. However, the jury found appellant not guilty ol the
fircarm specifications on those counts and declared him not guilty of rape with foree and kidnapping with purpase 1o facilitate a {elony.

{95} In an April 24, 2007 entry, the court sentenced appellant to fen years on both counts 1o run concurrently, Appellant fited timely
notice of appeal.

ASSIGNMENT OF ERROR NUMBER ONE
*2 {9 6} Appeltant's first assigoment of error provides:

{97} “I'T" WAS ERROR TO ALLOW THE STATE Ol OO TO INTRODUCE “IMPEACHING EVIDENCE ABOUT THE TRIAL
AND CONVICTION OF WITNESS ASH[AJRAY STEWART'S BOYFRIEND ON THE DIRECT EXAMINATION OF MICHAEL
JENNINGS.” -

{1 8} One of the defense theorics was that the victim was lying about the kidnapping and rapc because he was allegedly gay and did not
want this fact to be discovered, suggesting the victim was worried becanse he saw the Chinese restaurant owner looking in the car
window. In support of this theory, the defense planned lo call Asharay Stewart to testifv that (he victim told her that he created the stary of
the rape and kidnapping. Prior to preseating Ms. Stewart's testimony, the defense asked the victim on cross-examination il he knew
Asharay Stewart and il he ever told her that he concocted the story. The victim admitted thal he knew Ms. Stewarl but insisted thal he
never told her that he made the story up. (Fr. 361). '

o



4 9% On redirect examination of the victing, the state then asked who Asharay Stewart's boyfriend was, and the victim responded that her
boyfriend was Thomas L. Gross. Defense counsel objected, the court overraled the objection, and a sidebar discussion was heid off the
record. {Tr. 368). The court came back on the record and stated, “1'li note your ohjection. I think we have it resolved, though.”

{9 10} Thereafter, the victim retated that Mr. Gross stole his wallet when he was plaving poal one night after he had filed the rape and
kidnapping charges against appellant. ‘The victim thus filed a police report against Mr, Gross apparently resulting in Mr. Gross's current
incarceration. (Tr. 369). The victim {urther testified thal he tried to geta restraining order against Ms. Slewart because she harassed him
about appeltant’s case and wanted to fight him, (Tr. 371).

911} When called in the state's rebuttal to Ms, Stewart's testimony, the victim disclosed that afier the rape, Ms, Slewart told him that
appellant is a friend of her boyfriend, Mr. Gross. (Tr. 519). The victim ingisted that he never toid Ms. Stewart that the oral sex appellant
performed on him was consensual or that he wanted appellant to do it. (Tr. 318). He then specified that he was friends with Ms. Stewart
but that she is now mad at him for putting her boyfriend, Mr. Gross, in jail. {Tr. 517, 519).

{9 123 Under this assignment of error, appellant urges that his objection to the stale’s guestion regarding Asharay Stewart's boyfriend at
page 368 should nol have been overruled. e claims the victio's statements that Ms. Stewart's bovfriend was convicted and sentenced o
prison, the victim's opinion that Ms. Stewart was mad at him for havisg her boy{riend arrested, and the vietim's statement that he tried lo
gel a restraining order against Ms. Stewart, were all irrelevant and were eficited in order to inflame the jury so they would not listen to the
testimony of Ms. Stewart. Appellant concludes that the evidence admitted was in excess of that necessary to eslablish bias and claims he
was prejudiced because the jury would have acquitied him if they believed Ms. Stewart,

*3 {4 13} The state counters that {he trial court did not abuse its discretion in allowing the prosccution to impeach Ms, Siewart's
credibility by showing she was biased loward the victim. The state notes that they were permitted to do this either through examination of
the witness 1o be impeached or through cxtrinsic evidence. The state alternatively urges that any error was harmless,

4 14} The admission of relevant evidence rests within the sound discretion of the trial court. State v. Sage (1987), 31 Ohio 5t.3d 173,
paragraph two of the syllabus. An error may not be predicated upon admission of evidence unless a substantial right was allected and a
timely objection was made stating the specific ground for the objection, if the grounds are nol apparent from the context. Evid. R, HO3(A).

{9 15} Relevant evidence means that having any tendency to make the existence of any fact that is of conscquence o the determination of
the action morc or less probable than without the evidence. Evid.R. 401, Although relevant, evidence must be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of the issues or misleading the jury. Hvid R, 403(A).

{f 16} As for impeachment, the credibility of'a witness may be attacked by the opposing party. Evid R, 607(A}. A questioner must have a
reasonable basis For asking any question pertaining to impeachment that implies the existentce of an impeaching facl. Evid.R. 607(B). In
addition o other methods, 2 witness can be impeached by showing bias, prejudice, interest or any motive to misrepresent, and this may be
done by exumination of the witness or by extrinsic evidence. Evid. R, 616(A).

1% 17} Here, the disputed evidence is clearly relevant to show the defense witness was biased or prejudiced or had a motive to
misrepresent her testimony. Ms. Slewart's bias, prejudice or motive to misrepresent was portrayed by (he victim's testimony that: he had
Ms. Stewart's boyfriend arrested and incarcerated; Ms. Stewart was mad al him due to this facl and duc to the fact that she did not want
him to accusc appellant, who was [riends with her boyfriend; Ms. Stewart tried to {ight him over these issues; and, he fried to get a
restraining order against her due to her consiant harassment of him on these matters. S9ch impeachment would tend to make Ms. Stewart's
claint, that the victim told her he made the story up, less likely lo be true.

{9 18} The probative value of the evidence was high and was not substantially outweighed by the danger of unfair prejudice, conlusion of
{he issues or misleading the jury. Notably, it may have been prejudicial, but the state's evidence is intended to be prejudicial. See State v,
Townsend, 7th Dist. No. 04MA110, 2005-Ohio-6945, § 61, The real issuc is whether the prejudicial evidence was unfair. In olher words,
was the disputed evidence of such 4 nature that it would result in an improper basis for the jury's decision? See Oberlin v. Akron Gen,
Med. Ctr. (2001), 91 Ohio 51.3d 169, 172, Here, the evidence was not confusing, damning of appellant's characler or an ineident of
appellant's other acts. It did not arouse emotional sympathies, evoke a sense of horror or appeai to an instinet to punish. See id. Rather, the
testimony was relevant, probative and siraightl-forward; it was a mere presentation of facts establishing why a delense witness had motive
to attempt to untruthfully discredit ihe victin.

*4 {9 19} Morgaver, the use of the victim's testimony instead of merely questioning Ms. Stewart was permissible as exirinsic evidence is
specifically admissible in performing this type of impeachment. Evid.R. 616{A). Sce, also, Evid.R. 616(C)(1). In addition, there was 4
rational basis for the impeachment questions. See livid R. 607(B).

{420} Finally, the fact (hat the state began impeaching Ms. Stewart's claim even prior to her testimony was niol error. 1t was the defense

that opencd the door to the vielim's testimony. That is, the state did not raise the exirinsic evidence of impeachment until redireet, after the
deflense asked the victim on cross-cxamination if he told Ms. Stewart that his story is a lie. This assignment of error is without merit.

ASSIGNMENT OF ERROR NUMBER TWO



{921} Appeilant's second assignment of error provides:

{922} “IT WAS ERROR TOR THE STATE OF OHIO TO ATTEMPT TO ADMET AN IRRELIEVANT STATEMENT OF THE
DEFENDANT AT THE TIME OF 18 ARREST WHICH 11AD THE EI'Y ECT OF INFERRING POST ARREST SILENCE AND
THEREFOR! GUILT”

{9 23} When tho prosecution asked a police officer what appellant said aller he was arrested, Officer Chaibi responded:
{924% “When I told lim what the-what he was being charged with, he said to me, what did that fucking ‘tard say 1 did to him.” (Tr. 390},

{9254 Defense counsel objected and requested a sidebar. The court returned to the record and inslructed the jury to completely disrcgard
the fast question and unswer.

{926} Appellant now contends thal it was impossinle for the jury to ignore the question and answer. Yet, he alse urges that the effect of
the sustained objection and the subscquent “dropping of the subject” of his posl- Miranda statements caused the jury to believe thal he
remained silent ajler his arrest. He points to law that a defendant cannot be penalized lor exercising his post- Miranda right o remain
silent, i.c. a jury cannot be told that a defendant remained silent in order to show his guitt. See $tate v. Leach, 150 Ohio App.3d 150,
2002-Ohio-6654, 9 21 (1st Dist.), citing Doyle v. Ohio (1976), 426 U.5. 610 (Miranda rights impliciily assures that silence carries no
penalty).

£4 27 The state peints out that appellant's staiement was voluntarily provided after he was Mirandized. As a result, the state urges there
was no prejudice in the jury hearing appetlant's question quoted above. The state also notes that appetlant's stalement was admissible as
the parly's own statement under Evid.R. 801(D)2)(a).

{9 281 Appellant arguments scems contradictory. Thus, we start with his first contention that the jury probably did not abide by the
curative instruction. Considering the fact that a defendant's statoment is admissible under Evid.R. 801(D)2)(a) and the [act that the trial
court denied appeHant's untimely motion to suppress statements made to officers, the purpose of the defense’s objection is unknown. (See
1t. 2-3). The basis for (he objection should have been placed on the record. Without knowing why the court sustained the objection (as
defense counscl's sidebar arguments were unrecorded), 1t 1s difficult to review the prejudice incurred as a result of the jury heuring the
statement. In other words, it seems to us that the courl was not required to suslain this objection. Thus, prejudice is not established for
purposes of our review.

5 §8 797 We alsa note that delense counsel was aware of the statements appetlant made to officers and had plenty of time to object Lo the
admission of the statement prior to the officer completing bis recitation of appetiant's question. In fact, coumsel had filed a motion to
suppress concerning staterents such as this onc. In addition, the state warned before trial that it intended to present appeilant's stalement
to the officer. (Tr. 6). Yet, counsel waited until the officer compieted his answer before objecting, notwithstanding the fact that the answer
was not hard to anticipate from the prosecution's question.

{930} In any event, the trial court gave a curative instruction. It is well-cstablished that the jury is presumed to have foliowed a curative
instruction. State v. Garner (1995), 74 Ohijo St.3d 49, 59.

{% 31} Regarding appetlant's remaining argument, as {he state points vut, even where a Doyle viglation is assumed for sake of argument,
the facts of the situation here would not impinge on the fundamental faimess of the trial. See Greer v, Mitler (1987), 483 U.8. 756 (even
assuming a Doyle violation, an isolated comment subject to curative instructions witl not impinge on the {undamentat fairness of a trial).
Most importantly though, there was no reference 10 or evell indircet implication of an invocation of the post- Miranda right t¢ remain
silent, and thus, there existed no [oyle violation.

{932} On that point, appeliant is concerned that the jury thought be was silent after his arrest. However, it is clear {he jury did not and
could not infer that appellant did not speak after his arrest. That is, Officer Chaibj disclosed that appellant spoke to him and that appellant
talked even more to Officer Jankowski. (1r. 389}, Thereafter, Officer Jankowski specifically confirmed that appeilant answered questions
afler his arrest. (Tr. 431). Officer Jankowski then expressly reviewed the various questions asked and the corresponding answers given by
appellant. {Tr. 431-435). In fact, this officer revealed that appellant denied (hat he performed oral scx on the victim. (Tr. 435). As such,
appetlant’s contusing argumenis here concerning the implications of post- Miranda silenee are wholly without merit.

{933} Finally, appeliant asserts that cumulative error can be established by resohution of the issues presented in this and the prior
assighment combined with his belief that it was difficult 1o effectively cross-examine the vietim due to his cercbral palsy. As error was not

established under cither the first or sevond assignment, there is no cunwilative error cither.

4 34} For the forcgoing reasons, the judgment of the trial court is hereby affirmed.
2]

NeGENARO, P.J., and WAL, J., concurs.
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