
STATE OF OHIO, :Case #

PLAINTIFF-APPELLEE,

V.

RONALD KOLB,

DEFENDANT-APPELLANT.

ON APPEAL FROM TIIE SEVENTH DISTRICT
COURT OF APPEALS

MOTION FOR LEAVE TO FILE A DELAYED APPEAL

Now comes the defendant-appellant, Ronald Kolh, by and through pro-se,

and hereby fi7.es this motion in the above styled cause.

Defendant-Appellant respectfully requests that this honorable court

allow him to file a delayed appeal,

The reasons for this motion are more fully set forth in the attached

memorandum in support.
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MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO FILE A DELAYED APPEAL

The defendant-appellant in this matter, Ronald Kolb, was charged and

convicted of very serious crimes, to wit: Rape and Kidnapping. The case

was tried to a jury. On April 24, 2007, the trial court sentenced him to a

ten [101 year prison sentence on each count, to run concurrently. He then

timely appealed to the Ohio Court of Appeals for the Seventh Appellate

District arguing it was error to allow the state to introduce impeaching

evidence about the trial and conviction of a witness' boyfriend on the

direct examination of Michael Jennings and; he further argued that it was

error for the state to attempt to admit an irrelevant statement of the

defendant at the time of his arrest which had the effect of inferring post

arrest silence and therefore, guilt.

The defendant-appellant in this matter, Ronald Kolb, was represented

in the Ohio Court of appeals for the Seventh Appellate District by attorney

Gary L. Van Brocklin, from Youngstown.

Said. attorney did not advise this appellant when the Court of Appeals

denied the appeal in the Seventh Di.str.ict. Said counsel kept this

appellant completely in the dark about the appeal. In fact, although the

case was decided on September 26, 2008, it was not until November 6, 2008,

that said appellate counsel did not mail the briefs to appellant. This

made appellant believe that the case was just getting going when, in fact,

the case was already decided. [Exhibit A]. And said counsel advised

appellant that it could very easliy be a year or more from when the case

was submitted on the briefs for a decision was to be made.

By the time appellant actually learned that a decision was made in the

Court of Appeals the time for filing an appeal to tlris jcourt "had: not

just merely passed, but had long passed. Exhibit A clearly demonstrates

that appellant's appellate counsel was playing games by not advising

appellant that a decision had been made by the Court of Appeals. On

November 6, 2008, counsel should have been advising appellant of the

decision in the case, not mailing appellant the briefs-and not mentioning a

word about the decision from the Court of Appeals.

Therefore, there can be no question that the reason why this appellant

did not file a timely appeal to this court was because appellant's counsel



did not notify the appellant that a decision had been made in the Court

of Appeals. Therefore, appellant respectfully submits that good cause

exists as to why a timely notice of appeal was not filed with this court

and appellant respectfully submits that good cause exists to grant this

motion.

WHEREUPON, appellant respectfully requests that this honorable court

allow him leave to file a delayed appeal, and further, that counsel be

appointed.

Respectfully submitted,

Ronald Kolb
Defendant-Appellant (Pro-se)
Mansfield Correctional Institution
P.O.Box 788
Mansfield, Ohio 44901-0788

CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the foregoing was

mailed to Paul Gains, Mahoning County Prosecuting Attorney, Mahoning County

Prosecutor's Office, 21 West Boardman Street, Youngstown, Ohio 44503, via

regular U.S. mail, postage prepaid, this_Lj day of 2010.
n n
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STATE OF OHIO ]
]ss:

RICIILAND COUNTY I

1. My name is Ronald Kolb and I am the defendant-appellant in the foregoing
Motion for Leave to File a Delayed Appeal.

2. As I now know, my appeal was dismsised in the Court of appeals in
September of 2008.

3. However, as the attached exhibit A demonstrates, I was not even sent a
copy of the briefs until Novembe.r, of 2008, nearly two [2] months after
the Court of Appeals rendered their decision.

4. It is clear by Exhibit A that my appellate attorney did not advise me
that the Court of Appeals rendered their decision within the 45 days to

appeal to this court.

5. My appellate attorney had told me that it could be up to a year after
briefs were filed to obtain a ruli.ng from the Court of Appeals.

6. When my appellate counsel mailed me the briefs [Exhibit A], I understood
that a ruling would not be for up to a year after I received the briefs
and did not look into the matter until long after a year had passed.

7. I could not appeal to this court within 45 days from when the Court of
Appeals denied my appeal because I did not know that the Court of
Appea].s had even made a decision.

Further Affiant Sayeth Naught

Rona Kolb 61
Affiant

Sworn to, and subscribed

4--
2010.

^iAaI^

NOTARY

before me, a Notary Public, this__JL^Lday

State of Ohio\1

NOTARYPUBt,10,
3TATEOPOh110

= My Commisslan

^5^^^
E)4Arer



GARY L. VAN BROCKLIN
ATTORNEY AT LAW

November 6, 2008

Ronald Kolb # 544418
Mansfield Correctional Institution
PO Box 788
Mansfield, OH 444901

Re: State v. Kolb

Dear Mr. Kolb:

Enclosed please find both merit briefs filed in the above captioned case.

Very truly yours,

Gary L. tV^riiBro6klin
Attorney at Law

725 Boardman-Canfield Road • P.O. Box 3537 • Youngstown, Ohio 44513
Phone: (330) 758-5009 • Fax 758-7773



STATE OF OHIO ) IN THE COURT OF APPEALS OF OHIO

)
MAHONING COUNTY ) SS: SEVENTH DISTRICT

STATE OF OHIO,

PLAINTIFF-APPELLEE,

VS.

RONALD KOLB,

DEFENDANT-APPELLANT.

CASE NO. 07 MA 80

JUDGMENT ENTRY

For the reasons stated in the opinion rendered herein, the assignnients of error

are without merit and are overruled. It is the final judgnient and order of this Court that

the judgment of the Common Pleas Court, Mahoning County, Ohio is hereby affirmed.

Costs taxed against appellant.

I

f.._.._..._._....._,.^._.>..^-

AN T N^QNY

^wt-ti )a^i^
JUDGES.

2007 MA
00060
00056876542
JUDENT
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Slip Copy, 2008 W L 4416525 (Ohio App. 7 Dist.), 2008 -Olrio- 5048

Court of Appeals of Ohio,
Seventh District, Mahoning County.
STATE of Oh io, Plaintiff=A ppellee,

V.

Ronald KOLB, Defendant-Appellant.

No. 07 MA 80.

Decided Sept. 26, 2008.

Criminal Appeal from Conmimr Pleas Court, Case No. 06CR814.
Paul Gains, Prosecufing Aitorney, Ralph Rivera, Assistant Prosccuting Attorney, Youngstown, OIf, for plaintil3=appel lee.

Gary VanBrocklin, Youngstown, OH, for defendant-appellant.

VUKOV iCI t, J.
* 1{¶ 1} Defendant-appellant Ronald Kolb appeals from his convictions of rape and kidnapping which were entered after ajury trial in
the Mahoning County Common Pleas Court. The first issue on appeal is whether the court erred in adniitting evidenco thatthe defense
witness's boyfriend was inearccrated due to a theft conviction in order to impeach the witness by showing bias in that the victim in this
czise was also the victim in that case. The second issue is whether the defense was prejudiced when an offrcer testified to appellant's posi-
Miranda statement even though the eourt sustained his objection to thc statement and issued a curative instruction. For the reasotvs stated

below, the judgment of the trial court is affirmed.

STATEMENT Ol''fIIF; CASE

{¶ 2} On the night on July 29, 2006, Youngstown Police were called to tm address on the West Side to take the statement of an alleged
rape victim. Michael Jennings, who suffered from cerebral palsy, reported that he was taking out the trash behind the H:mdle Bar when a
man (later identified as appellant) put a gun to his head and ordered him into a car_ (Tr. 295-298). lie said appellattt drove to a Chinese
restaurant down the street, backcd into a dmnpster whilc parking his cat; put the gutr in the console and performed oral sex on him. (Tr.
300-303). Appellant then gave him $7.50, a piece of paper with his first name and cellular lelephone number written ott it and said to call
if lre ueeded anything. According to the victim, appellant then told Itim not to callpolice or he would find him and kill him. ('17. 311).
Soon thereafter, the police stopped appellant's vehicle since both appellant and thc velticle fit the description provided by the victim. The
victim was brought to the sccne to identify appeltant, at which point appelhtnt was arrested.

(131 Appellant was indicted for two counts of rape: Ote first count inoluded the foree or threat of force elemenl under R.C.
2907.02(A)(2); and llte second count conteined the eleincnt that the victim's ability to resist or consent was substantially irnpaired due to a
physical or mental condition ofwlrich appellant knew or reasonably coald have been expected to know purs-uant to R.C.
2907.02(A)(1)(c). Appellant was also indicled for two counts of kidnapping: one couot alleged a purpose to engage in sexual activity
under R,C. 2905.01(A)(4);and one count allegeci a purpose to facilitate ihe coinmission of a felony under R.C. 2905.01(A)(2). Firearm

specifications were attached to all fottr camts.

{114} On Marclt 15, 2007, the jury found appellant guilty of the count of rape dealing witlr the victim's substantially impaired ability to
resist and the cormt of kidnapping requiring purpose to engage in sexual activity. However, thcjury found appellant not guilty of the
firearm specifications on those counts and declared hitn not guilty of rape with force and kidnapping with purpose to facilitate a felony.

{¶ 5} In an April 24, 2007 entry, the court sentenced appellant to ten years on both counts to run concurrcntly. Appellant filed timely

noticc of appeal.

ASSIGNMI?NT OF ERROR NUMBER ONE

*2 {jl, 6} Appeliant's first assignment of crror provides:

{¶ 7} "I'f WAS ERROR TO AI.1.OW THE STATE OF 01110 TO INTRODUCE 'I1\1PEACl IING' EVIDENCE ABOUT TI-IP, TR1AI.
AND CONVIC'f10N OF WITNESS ASH[A]RAY STEWAR1'S BOYFRIEND ON THE DIREC'1' 1:XAMINATION OF MICHAEL

JF.NNI1vTGS "

(¶ 8) One of the defense theories was that the victinr was lying about the kidnapping and rape because he was allegedly gay and did not
wani this fact to be discovered, suggesting the victim was worried beeause he saw the Chinese restatiranl omiier looking in the car
window. In support of this theory, the defensc planned to eall Asharay Stewart to te.stify that the victim told her that he created the story of
ihe tape and kidnapping. I'rior to presenting Ms. Stewart's tcstimmty, the defcnsc asked the victhn on cross-examination il'he knecv
Asharay Stewart and if he ever told her that he concocted the story. The victim admitted that lte knew Ms. Stcwarl but insisted thaL he

q ever told her that he made thc story op. ('I7. 361).



{¶ 9} On redirect examination of the victinr, thc state theo asked who Asharay Stewart's boyfricnd was, and the victim responded that her
boyfriend was Thomas L. (iross. Dcfense counsel objected, the coutt overruled tlre objeclion, and a sidebar diseussion was held off the
record. (Tr, 368)_ The court came back on the record and stated, "99l note your objection. I think we have it resolved, though."

{¶ 101 Thereafter, the victim related that Mr. Gross stotc his wallet wltcn he was playing pool one night after he had filed the rape and
kidnapping charges against appellant.'fhe victim thus filed a police report against Mr. Gross apparently resulting in Mr. Gross's cnrrent
incarceration. (Tr. 369). The victim further testified that he tried to get a restraining order against Ms_ Stewtn't because shc harassed him

about appellant's case and wanted to 6glrt him. (Tr. 371).

1 I) When called in the state's rebuttal to Ms. Stewait's testimony, the victim disclosed that after the rape, Ms. Stewart told him that
appellant is a friend of her boyfriend, Mr. Gross. (Tr. 519). The victim insistcd that he never told Ms. Slewart that the orail sex appellant
performed ott hitn was consensual or that he wanted appellant to do it. (Tr. 518). He tlrcn specified that he was friends with Ms. Stewart

but that shc is now mad at him for putting hcr boyli'iend, Mr. Gross, in jail. (Tr. 517. 519).

{¶ 121 Under this assigumcnt of error, appellant urges that his objection to the stale's question regarding Asharay Stewart's boyfriend at
page 368 should nol have been overruled. lie claims the vietint's statements that Ms. Stewart's boyfricnd was convicted and sentenced to
prison, the victim's opinion that Ms. Stewart was mud at him for having her boyfriend an'ested, and the victim's statement Yhat he tried to
get a restraining order against Ms. Stewart, were all irrelevant and wcre elicited in order to inflaine the jury so they would not listen tn the
testimony of Ms. Stewart. Appellant concludes that the evidence admitted was in excess of that necessary to establish bias and cl¢ums he
was prejudiced because the jury would have acquitted him ifthey believed Ms. Stewart,

*3 {¶ 131 The state counters that the trial court did not abuse its discretion in allowittg the prosecution to impeach Ms. Stewart's

credibility by showing she was biased toward the victim. The state notes that they were pertnitted to do this either through examination of

the witness to be impeachcd or tttrough extrinsic evideticc. The state alternatively urges that any error was harmless.

{ il 14) The admission of relevant evidenee rests within the sound discretion of the trial court. State v. Sage (1987), 31 Oluo St.3d 173,
paragraph two of the syllabus. An error may not be predicated upon admission of evidence unless a substantial right was affected and a
timely objection was made stating the specific gr'otmd for the objection, if the grounds are not apparent from the context. Evid.R. 103(r\)_

{¶ 15j Relevant evidence means that having tmy lendency to make the cxistence of any fact that is of consequenee to the detetmination of
the aotiott morc or less probable than witltout the evidence. Evid.R. 401. Although relevant, evidence must be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of thc issues or misleading the jury. L:vid.R. 403(A).

(¶ 16) As for iinpeachntent, the credibility of a witness may be attacked by the opposing party. Evid.R. 607(A). A questioner must have a
reasonable basis for asking any question pertaining to impeachment that implies t:he existencc of an itnpeaching fact. Evid.R. 607(B). In
addition to other methods, a witness can be impeachcd by showing bias, prejudice, interest or any motive to misreprescnl, and this may be

donc by examination of the witness or by extrinsic evidence. Evid.R. 616(A).

{1 171 Here, the disputed evidence is clearly relevattt to show the defense witness was biased or prejudiced or had a motivc to
misrepresent hcr testimony. Ms. Stewart's bias, prejndice or motive to misrepresentwas portrayed by thevictitn'stestimony that: he had
Ms. SLewarC's boyfriend arrested and incarcerated; Ms. Stewart was mad at him due to this fact and due to the fact that she did not want
him to accuse appellant, who was friends with hcr boyfriend; Ms. Stewart tried to fight luin over these issues; and, he tried to get a
restraining order against her due to her constant harassment of him on these matters. Such impeachment would tend to make Ms. Stewatt's

claim, that the victim told her he made the stoty up, less likely to be true.

(1118) The probative value of the evideuce was high and was not substantially outweighed by the danger of unfair prejudice, confusion of
the issues or misleading the jury. Notably, it may have been prejudicial, but the state's eviilence is intended to be prejudicia1. See State v.
Townsend, 7th Dist No. 04N1t1I10, 2005-Ohio-6945, `f, 61. The real issue is whether the prejudicial evidence was unfair. In ottier words,
was the disputed evidence of such a nature that itwould result in an improper basis for thejury's decision? See Oberlin v. Akinn Gen.
Med_ Ctr. (2001), 91 Ohio St.3d 169, 172. Here, the evidcnee was not confusing, (lantning of appellant's character or an incident of
appellant's other acts. It did not arouse emotional sympathies, evoke a sense of honar or appeal to en instinct to punish. See id. Rather, the
testimorty was relcvant, probative and straight-faward; it was a mere presentation of facts establishing why a defense witness had inotive

to attempt to uniruthfnlly discredit itte victim

'4 {¶ 19) Moreover, the use of the victim's testimony instead of inerely questioning Ms. Srewatt was pennissible as extrinsic evidenee is
specifieally adtnissible in performing this type of impeachment. Evid.R. 616(A). Sce, also, F.vid.R. 616(C)(1). ]n addition, there was a

rational basis for the impeachment questions. See Iivid.R. 607(B).

(T 20) Finally, the fact thal thc statc began impeaching Ms. Stewart's claim even prior to her testimony was not error. It was the defense
t.hat opened the door to the vielim's testimony. That is, the state dicl not raise the extrinsic evidence of impeachment until rcdircct, after the
defense asked the victim on cross-examination if he told Ms. Stewart that his story is a lie. This assignment of error is without merit.

ASSIGNMENI OF ERROR NUMBER TWO



{¶ 211 Appellant's second assigninent of error provides:

(1122) "IT WAS ERROR FOR'CI-Ifi STAI'E OF OHIO '1'O ATTEMPf TO ADMIT AN IRRELIiVANT STATftMENT OF THE
DEFENDANTAT T[ lE TIME OF IIIS ARREST WHICH IIAD THE EFFECT OF INPERRING POS'1'ARRES"I' SILENCE AND

THEREFORE GUILT.°

{J 23) When thc prosecution asked a police of6cer what appellattt said aller he was arrested, Officer Chaibi responded:

{¶ 24}'°When I told hiin what the-what he was being charged with, he said to nre, what did that fueking `tard say 1 did to him." (77. 390).

{¶ 25) Defense counsel objeeted and requested a sidcbar.'l'he coun returned to the record and iustructed thejury to completely disrcgard

the last question and answer.

{9 26} Appellant now contends that it was impossible for the juty to ignore the question and answer. Yet, he also urges that the effect of
the sustained objection and the subscquent "dropping of the subject" of his post- Miranda slatements caused the jury to believe that he
rcmairied silent after his arrest. He points to law that a defendant cannot be penalized for exercising his post- Miranda right to reinain
silent, i.e. ajury cannot be told that a del'endant romained silent in order to show his guilt. See State v. Lcach, 150 Ohio App.3d 150,
2002-Ohio-6654, ¶ 21 (1 st Dist.), citing Doyle v. Ohio (1976), 426 U.S. 610 (Miranda rights iinplicitlv assures Ihat silence carries no

penalty).

{11 27) The state points out that appellant's statement was voluntarily provided after he was Mirandized. As a result, the state urges there
was no prejudice in dte jury hearing appellant's question quoted above. The state also notes that appellant's statement was admissible as

the party's own statement under Evid.R. 801(D)(2)(a).

(1281 Appellant arguments seems contradictory. Thus, we start with his first contention that thejury probably did not abide by the
curative inslruction. Considering the fact that a dcfendanYs statement is admissible urrder Evid.R. 801(D)(2)(a) and the fact that the trial
cmut denied appel7ant's untimely motion to suppress statements roade to otiicers, the purpose of the defense's objection is unknown. (See
77. 2-3). The basis for the objection shonld have been placed on the record. Wiltiout knowing why the wurt sustained the objection (as
defense counsel's si(lebar arguments were unrecorded), it is difficult to review the prejudice incurred as a restdt of thejuiy hearing the
statement. In other words, it seeins to us that the court was not required to sustain this objection.'1'hus, prejudice is not estahlished for

purposes of our review.

*5 (11291 We also note that defense counsel was aware of the statements appellant made to offieers and had plenty of time to object to the
admission of the statement prior to the officer completing his recitation of appellant's question_ In fact, counsel had frled a motion to
suppress concerniog statements such as this onc. In addition, the state wamed before trial that it intended to present appellant's statetnent
to the officer. (Tr. 6). Yet, counsel waited until the officer completed his answer before objecting, notwithstanding the fact that the answer

was not hard to anticipate frornn the prosecution's question.

{¶ 30) In any event, the trial comt gave a eurative instntction. It is well-established that the jcuy is presumed to have followed a curative

instruction. State v. Garncr (1995), 74 Ohio St.3d 49, 59.

{T 31} Regarding appellant's remaining argimtent, as the state points out, even where a Doyle violation is assutned for sake of argument,
the facts of the situation hete would not iinpinge on the fundametttal faimess of the trial. See Grecr v, Miller (1987), 483 U.S. 756 (even
assuming a Doyle violation, an isolated comment subject to curative instructions will not impinge on thc fundamental fa7rness of a(rial).
Most impnt4antly though, there was no reference to or even indirect implication of an invocation of the post- Miranda right lo remain

silent- and thus, there existed no Doyle violation.

{1j 32} On that point, appellant is concerned that the jury thought he was silent after his tvrest. However, it is clear the jury did not and
could not infer that appellant did not speak after Itis arrest. That is, OIIieer Chaibi disclosed that appellant spoke to ltim and that appellant
talked even more to Ofl9cer Jankowski. (Tr. 389). Thereafter, Offrcer Jankowski specifically confirmed that appeltant attswered questions
afler his arrest. (Tr. 431)_ Officer Jankowski then expressly reviewed ttte various questions asked and the corresponding answers given by
appellant. ('13•. 431-435). ln fact, this odicer revealed that appellant denied that he peiformed oral sex on the victim. (Tr. 435). As such,
appellant's confitsing atguments here concerning the implications of post- Miranda silence are wholly without rnerit.

{¶ 331 Finally, appellant asserts that cumulative error can be established by resolution of the issues presented in this and the prior
assignment combined with his belief that it was difficult to effectlvely cross-examinc the victim due to his cercbral palsy. As error was not

established under either the first or second assignment, tlterc is no cunrulative error either.

1341 For the foregoing reasons, the judgment of the trial court is hereby affirmed.

DeGENARO, P.J., and V"AlI'E, J., concurs.
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