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"I'6c parties to this action, by and through lheir respective attorneys, hereby jointly

submit, for purposes of tbis action only, that each of the exhibits listed below are authentic for all

puiposes in this action:

'I'ab Description

1 Deposition Transcript witli Exhibits of Nancy L. Adams taken February 2,

2010

2 Dcposition "1'ranscript with Exhibits of Richard L. Adarns taken February 18,

2010

3 Deposition Transcript with Exhibits of Paul A. Agnello taken February 26,

2010

4 Deposition Transcript with Exhibits of Wayne M. Baucher taken February 12,

2010

5 Deposition Transcript with Exhibits of David M. Doner taken February 26,

2010

6 Deposition Transcript with Exhibits of 7anet K. Doner taken February 12,

2010

7 Doposition `L'rauscript with Exhibits of Karen S. Doner taken Febivary 26,

2010
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STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of NANCY L. ADAMS,

Relator, was taken by Lhe Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Tuesday, February 2, 2010, at 2:07 p.m., before

Terence M. Holmes, Pr_ofessional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO
982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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On Behalf of Ohio Department of Natural

Resources:

Dale T. Vitale, Esq., Chief

Environmental. Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

arid

Martha C. Brewer

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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NANCY L. ADAMS

of lawful age, a witness herein, havi.ng been duly

swor.n, as hereinafter certified, was examined and

deposed as follows:

CROSS-E:XAMINATION

BY MR. VI'I'ALE:

Good afternoon, Ms. Adams. I'm

Dale Vitale and I'm an attorney representing the

Ohio Department of Natural Resources in this case.

Have you ever had your deposition taken before?

A. No.

Q• So this will be a little strange

for you. It's just really questions and answers.

I will ask you questions and you answer 'ein the

best you can. If you don't urrderstand anything,

don't hesitate to tell me to say it more clearly.

A. Okay.

Aiid I'll try to make sure you

understand my question, and the only real rule

that we have is, that Mr. Holmes has be able to

hear your answer, which shouldn't be too tough.

A. Okay.

Q. He's kind of close.

A. Right.

Q. Can you state your nane and address
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for the record?

A. Nancy Adams, 1262 Shrader Road

Celina, Ohio 45822.

Q. And how long have you been lived at

that address?

A. Thirty five years.

Q. And what_is your occupation,

Mrs. Adams?

A. Unemployed.

Q. Okay. Did you have a job until

recently?

A. Just till last year.

Q. I'm sorry to hear that. And where

were you --

A. At Reynolds.

Q. And are you related to Richard L.

Ad-ams?

A. Yes, that's my husband.

Q. And how long have the two of you

been married?

A. Thirty-seven years_

Q. Have you lived at the address

together for

A. Most of the time.

Q. -- that, almost of that whole Lime?
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How much property do you own at that particular

address, do you know?

A. None at that an address. My farm

is on the other side of Wabash, the one that I

own. That was our -- mom and dad owned that.

Q. I see.

A. Miller House.

Q. And how nany acres do you own?

A. 31.67 or something like that_

Q. How far away is it from where

you're living?

A. Mile, just a mile.

Q. And do you farnt that land?

A. Yes.

Q. The land that you own?

A. Yes.

Q. How long have you been doing that?

Since 2009. Well, he cash rented

it before we bought it. We bought it in 2009.

He's farmed it since the '70's and '80's probably.

Q. And you purchased it then in 2001?

A. Right.

Q. Do you know what crops?

A. He plants beans, corn, and wheat,

25 J1 some hey.



17

1

2

3

4

5

6

7

9

10

11

12,

13

14

15

16

17

18

19

20

21

22

23

24

Q. And you say "beans," you mean

soybeans?

A. Yes.

Q. I take it he rotates Lhose crops?

A. Yes, he does.

Q. Where is the property, the farm

property, in relation to Beaver Creek?

A. Okay. It's on 29, right along the

highway, and that's where the Wabash is. The

beaver and Wabash meet before that.

Q. Okay. Now I: have to get my

directions straight_

A. Okay.

Q. Is it -- It's along 29?

A. Uin-huin. Some of it and some of it

faces 29 and some of it faces Wabash Road.

Q - Okay. And so how far is it from

the Wabash then, can you estimate between the

distance?

A. It's just one field above Highley

Farms in between, it's probably 30 acre field, I

don't know.

Q - And the Wabash is west of your

property then, is that correct?

25 11 A. No.
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Q. No?

A. We're west of the Wabash River.

Q. Oh, you're west the Wabash?

A. Yes.

Q. I'm sorry. And where -- how far

are you from Beaver Creelc? The closest part of

your property is how far from Beaver Creek, how is

that?

A. I don't know.

Q. Is it more than a mile, is iL more

than five miles, you don't have an estimate?

A. Oh, it's not five miles, no. No,

it's -- I really don't know. It should be in the

affidavit, maybe.

Q. Here, we'll let you take a look at

it.

A. Okay.

Q. If that'll help you.

A. Okay.

MR. VITALE: Mr. Holmes, if you

would mark that as Respondent's Exhibit

A?

(Nancy L. Adams, affidavit, marked for

identification as Respondent's Naricy

Adams Exhibit A.)

2511 A. The Wabash arid the beaver
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meet right -- and now I don't even know. Down,

around before you get to Wabash Road, I think.

MS. BREWER: I'm sorry. Could you

repeat the question and answer, as well?

(Preceding question was read back.)

A. No, it's probably just a mile.

Q• So you've been familiar with this

property for probably a long period of time?

A. I've lived around there, yeah.

Q. Over the course of the years that

your husband farmed it, do you go out help him

farm at all.?

A. NoL very much, no.

Okay. And how far away is -- you

said your residence is about a mile?

A. Mile, mile and a half away_

Q. Which direction would it be,

towards Celina?

A. No, it would be to the south.

Q. To the south. What do you know

about how often the farni property floods?

MS_ BREWER: Objection. Go ahead.

MS. ADAMS: Oh, okay.

MS. BREWER: If you can answer.

A. How often it floods, is that what
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you ask?

Q. Yes.

A. This is something that Rick would

probably know more than me. T can remember

several big floods lately and water standing a

while, but.

Q. Your residence, have you had any

problems with flooding at the residence?

A. No. Built on high ground.

Q. When you purchased the farm

property, when your husband and you finally

purchased the farm property, did you know anything

abouL if you had title insurance for that

purchase?

A. I don't know what title insurance

is.

Q. Did you get a lone to purchase the

property?

A. Yes.

Q_ You don't know if the bank

requi-red some insurance to make sure that you were

getti.ng good title, good ownership of the

property?

A. We went through Farm Credit

2511 services and they took care of everythi.ng.
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Q. Do you know anything about where

the flood plain for the Wabash River is?

MS. BREWER: Objection.

A. No.

MS. BREWER: Go ahead.

A. Just -- I don't.

Q. Could I see that?

A. Um-hum.

Q. Thank you.

A. Um-hum.

Q. I guess we never did officially

identify it. Is Respondent's Exhibit A your

affidaviL that you submitted?

A. Yes.

Q. And i.s it on the back side of that;

is that your signature?

A. Yes.

Q• Okay. And you reviewed that

before you signed it?

A. Yes.

Q. It is true, to the best of your

knowledge?

A. Yes.

Do you know if your husband

2511 applies for or uses crop insurance with the farms?
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A. Yes, he does.

Q - And do you know if he's had to make

claims on that crop insurance?

A. Yes.

Q. Do you know how many?

A. No, I'm not sure.

Q. Do you know when he last inade a

claim for crop insurance?

A. This year.

Q. And what was the rreed for the

why did he need to make a claim?

A. Dr.ought this year.

Q. And has he made claims on the crop

irrsurance because of flooding in the past?

A. Yes.

Q. Do you have any knowledge of how

many times because of flooding?

A. No.

Q - And did you or your husband ever

report the flooding corrditions to any gover.nmental

agencies?

A. Would that be like Jerry Len, the

soil and water?

Q. He's with the Soil and Water

Conservation Bureau.
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A. He tallced to him several times.

Q. He did?

A. Um-hum.

Q. Do you know he talked to hi.m about

the floodi.ng?

A. Um-hum. And he was talking about

putting cement or whatever along the banks of the

Wabash, their mom's property.

4- Do you know if your husband ever

did take any actions himself to try to stop the

flooding?

MS. BREWER: Objection.

A. No.

Q. Did Jerry Len do anything as a

result of your husband talking to him?

A. Well, since then the ground, the

front property sold and went to someone else, so I

guess on the back part of that on my mom and

nothing has happened.

MR. VITALE: I don't think I have

anymore questions for Ms. Adams.

MS. BREWER: When the court

reporter is finished typing up the

record of what happened here today, you

have the opportunity to look at it, read
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it over, and then sign it to make sure

it's correct. I can't tell you whether

or not you should do that, but I my

general advice is that most people do

look at and read it. Would you like to

read your transcript?

MS. ADAMS: Yes.

?___̂'-.
Nancy ^ Adams

(At 2:24 p.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said NANCY L. ADAMS was

by me first duly sworn to depose the truth, the

whole truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said NANCY L. ADAMS; that said deposition

was taken in all respects pursuant to agreement

and stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 8th day of

2010 .February,

My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio



AF'1FIllAVIT QF NANCY L. ADAM[S

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Nancy L. Adams, I am over the age of 21, and I am competent

tci make this affidavit. The facts stated herein are within my personal knowledge

and are true and correct. I state as follows:

1, I am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 42-003700.0000, 42-005800.0000, and 42-014900.0000.

3. 1 own lands that lie adjacent to or near Beaver Creek and/or adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. I own lands which, since ODNR replaced the western spillway of

Grand Lake St. Marys in 1997, are subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St.

Marys.

5. To date, the most invasive flood occurred in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.
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IN THE SUPREME COURT OF 01110

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

DeposiLion of RICHARD L. ADAMS,

Relator, was taken by the Respondents as on

cr_oss-e.xamination, pursuant to the Ohio Civil

Ru1es of Procedure at Centra]_ Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 18, 2010, at 9:30 a_m., before

Terence M. Holmes, Professional Court Reporter,

arrd Notary Public withi_ri and for the State of

Ohio.

HOLMES REPORTING & VTDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(51_3) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com

25
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Daniel Martin

Assistant Attorney General.

Environmental Enforcement

:30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.
Vorys, Sater, 3eymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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RICHARD L. ADAMS

of lawful age, a witness herein, having been duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MR. MARTIN:

Q. Mr. Adams, we met coming in, but my

name is Dan Martin, I'm attorney with the State of

Ohio, S representing the Department of Natural

Resources in this lawsuit. The first quest.i_on i

usually ask people is whether they've ever had

their deposiCion taken before?

A. Nope.

Q. Okay. First time?

A. First time.

What I'll go is I'll go over a few

basic ground rules that might help us out this

mornirrg. First thing you may notice is the court

reporter sworn you in, and basically we're

conducti.ng thi.s deposition the same way we would

if you were sworn before a judge and in a

courtroom. You know you have to tell the truth

when I ask you these questions and you'lJ, answer

them to the best of your ability. The other

thing, the court reporter mentioned when we
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st.art_ed is to try to keep your voice up so he can

hear. I'11 do my best to make sure you hear my

questions, as well, and it's also imporLant that

when we ask you the question that you answer with

a verbal or audible response. I know when usually

we talk in casual conversation we'll shake, our

head or nod our head or maybe do a ah-huh or

shrugging our shoulders. Those things don't

interpret real well on the transcript because the

reporter is taking down what we say today, and

we'll put Chat into a document called "the

t.ranscript." So iL's important that when we° ask,

when we ask questions thaL you give like a yes or

no or an audible answerof some sort?

A. Okay.

4- Very good. You're picking up

already. Another thing is, I will do my best to

not interrupt you or talk over you. 1: just would

ask you try to do Lhe same because there again

it's hard for Lhe court reporter to get the

transcripL down accurately if we're talking at the

same ti.me. I'll also do my best Lo not confuse

you with my questions. The goal. today is to get

accurate irrformation about your claims. We're riot

tryinq to deliberaLely confuse or trick you. So
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if I ask a quesLion that doesn't malce sense or you

can't hear me or anything like that, just let me

know, okay, and I'll ask Lhe question again or

rephrase it?

A. Um-hutn.

Q. So, yes, you understand that?

A. (Witness nodding.)

Q. Okay. If you need to take a break

I don't think we'll be real long this morning,

but if you do need to take a break, that's fine,

just let me know and we'll do that. Okay.

A. Works for me.

Q - All right, very good. Now, what

7'd like to do, i.f you could say and spell your

name into the record for us?

A. R.-i-c-h-a-r-d L. Ad-a-m s.

Q. Okay. And you're Richard L. Adams?

A. Was the last time. I am.

Q. Great. What I would to do,

Mr. Adams, is ask you a few questions just about

your background. Do you live in Mercer County?

A. Yes.

Q. How long have you lived here?

A. 1972.

Q. And what do you do for a living?
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A. Repeat.

Q. Yeah. What's your job right now?

A. I work as a welder at Wabash Garage

working on grairr bins.

Q. And what did you do before you

worked in that posit.ion?

A. Farmed.

Q. And how long were you a farmer?

A. Been doing it just '72. I'il been

doing this sirice. '95, welding.

Q. Okay. And do you still do any

farming?

A. Yeap.

Q. Do you do that part time?

A. It's more or less considered that

now because I'm not farining near as much.

Q• So -right now as we sitting here

today, you work in the welding shop and you still

do some farming?

A. Yes.

Q. Mr. Adams, how far did you go in

your schooling?

A. Just high school graduate.

Q• And where did you graduate from

2511 high school?
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A. Fort Run Seriior High.

Q. Is that in Indiana?

A. Yes.

Q. And after you went to high school

did you take any type of courses from any type of,

you know, community college or anything like that?

A. Welding classes to be a certifi_ed

welder and uncle Sam paid for thaL.

Q. And were you in the service?

A. Yes.

Q. Arid where did you serve?

A. Served 90 percent of the time in

Louisiana.

Arid on what branch of service were

you

A. Army.

Q. Ariay. And thank you for your

service, sir. Besides welding did you have any

other -- I think they call MOS or something like

that in the Army?

A. No.

Q. Mr. Adams, what I'm gonna do is

hand you a document I'm gonna mark as Sxhibi.t A?

(Affidavit of Richard L. Adams, marked

for identification as Respondent's

- Richard L. Adams - Exhibit A.)
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Q. This is a affidaviL that we

received that you had had signed.

MR. FUSONIE: This is the wrong.

MR. MARTTN: Oh, Lhat caine to you

wrong. Sorry about that.

MR. FUSONTE: Make sure we got

every page. Yeah.

Q. And if yoi,i could just turn to page

4 of that doc:ument, sir, and is your signat.ure on

here?

Arid everything as best you can

recall the saine as far as your statements made in

thi.s affidavit?

A. Yes.

Q. I just want to go over some

particular items in this. if you could go to the

first page and Paragraph Number 2, it states that

you're the owner of two parcels of real estate

there?

A. Yes,

A. Yes.

Q. Do you still own those parcels?

A. Yes.

Q. Did you sell off any part of Lhose

25 11 parcels?
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A. No.

Q- And in the next paragraph, Number

3, says that. you've owned both of those parcels

since 2001, is that right?

A. Yes.

Q•

1996?

And did you farm both those since

A. Yes.

Q. Did you ever farm any of them

before '96?

A. I come buying crops on the parcel

that I own now since '78 from the guy that used to

own it.

that is?

Okay.And do you know which parcel

A. It's the one I own now.

Q• Okay. Well, there's two different

parcels on Number 2. There iL says that you

currently own, so do you know which one of those?

A. My farm that I own has got two

parcels nuinber_s on it because it's in two

differ_entsections.

Q. Okay.

A. That's why it's got two parcel

number.s on it.
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Q. All right.

MR. FUSONIE: Just so the record is

clear, the property that you coinbine

crops on since 1978 was both tax parcel

numbers?

MR. ADAMS: Yeap.

MR. FUSONIE: Okay. Thank's, Dan,

I just waiited to niake sure we understood

that.

Q. And then Paragraph Number 4 states

that there's another parcel that Dorothy Schroyer

owns but you farmed since '78; do you see that

orle?

A. Yeap.

9- And is that still the case, you

still farm that parcel?

A. Yes.

Q. Arid if you look at Paragraph

Number 5 there. It says that those two parcels we

talked about up there in Number 2 lie west of the

Wabash south of the Beaver Creek. How close are

those parcels to the Wabash?

A. 200 foot.

Q• And what about the Beaver Creek?

25I1 A. Just about a half mile.
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Q. Okay. So those two parcels

42-005800.0000 arid 42-003700.0000 are near Beaver

Creek, but your recollection is in --

MR. MARTIN: Could you repeat that

back to me, his last answer.

(ParL of last answer read back.)

Q. Yeah, those two parcels I just read

to you is that your understanding your property is

about, half a mile from the Beaver Creek?

A. Yes.

Q. And then Crab Branch which you also

mention on Paragraph 5, cuts through both of those

parcels, is that correct?

A. Yes.

Q. And when you say it "cuts through

the parcels" what's that mean?

A. Spl.i-ts both parcels in half and i_t

ruris across 29 inLo Wabash River. I got a

cemetery on the back side of iny farm back there

and that's the 200 foot to the river.

Q. I see.

A. That's what the cemetery -- is

where the Crab Branch cut.s into ttie- river on the

other side of the cemetery.

Q. Okay. The Crab Branch, how big of.
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a stream is that?

A. Half the width of this room.

Q. And do you know if it's a tributary

to the beaver or Wabash?

A. A tributary to the Wabash.

Q. And also on Paragraph 5, the parcel

that you farm Mrs. Schroyer owns, you state there

it also lies west to the Wabash and soiith of tkie

Beaver Creek. Do you know how close it is to the

Wabash?

A. 2500 foot.

Q. And what about the Beaver Creek?

A. About three quarters of a mile.

Q. All right. Tf we can go ahead,

let's take a look at the maps attached to your

affidavit. The first one is Exhibit A, and does

this look familiar to you?

A. Yes.

Q. And what's this map show?

A. It shows -- the first map shows

where my buil_dings are. It shows Wabash Road, it

shows the cemetery lane, and it shows where the

waterway goes through my property, back to the

Crab Branch.

Q. And is there a -- T know it's a
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little harder with some of these inaps because

they're photo copies but can you tell if there's

an area that's been shaded in on this map?

A. Yes.

Q. Do you know who shaded that in?

A. I did.

Q. And what's that meant to show?

A. Shows where the waLer backs up iriLo

Q. Okay. And do you know if this is

meant Lo show a contain flood events?

A. Certain what, sir.

Q. Is this shaded area, is it mean to

show where it always floods or just for a certain

year?

A. Yea, sir, it's where it always

floods up into the river.

Q. And the Crab Branch is that that

li.ne that runs --

A. Is that li_ne thaL runs kind of

curves through there right at the end of the

waterway.

Q. So --

MR. FUSONIE: Can you clarify one

thing or well probably up to you, Dan,
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you used the word "always floods." I'm

not sure we esL'ablished whether he tneant

just post '97 or what, but I'm sure

you'll get into all of that; just so the

record is clear.

Q. And this area where it's shaded in,

Mr. Adams, is that basically around the Crab --

I'di sorry, the

A. Crab Branch.

Q. Crab Branch? Yes?

A. Yes.

Q. And so is that where the flooding

comes froni ?

A. 'I'he flooding comes from the river,

backing up ail I Everything east of tne is all

over on everything north of me is litLle ground,

and the water just naturally - heavy rain brings

it from the west and the waterway takes care of

it, but if the river comes up and comes out, it

comes back in froni Lhe east and stays.

Q. Okay. Do you live on this parcel,

sir?

A. No.

Q. What buildings do you have on that

25 11 parcel?
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A. I have two barns on that parcel,

that's it.

And to your knowledge did the barns

or any of the content.s have arry d-amage because of

tlre flooding?

A. To my knowledge, none of -- T've

had any damage, it's not been that high.

Q. Did you liave any crop loss on this'

parcel?

A. Yes, I do.

Q. And do you recall what years you had

crop loss?

2003, '5, '8 and '9.

Q. And how do you remember that?

A. Stuff like that stays in your mind.

Q. Okay. So those are years that cost

you some money; is Lhat fair to say?

A. Cost my crop irisurance money.

Q. okay. And--

A. A person that know anything about

that that's a break-even point.

Q. And besides on this parcel, crop

loss, were there any other damages to this

property thaL you would know of?

A. I've had tile blow out. I've
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redone the waterways the last couple years because

it's washed the head rolled down, the Crab branch

has been redone last year, and I picked up

numerous loader tractor buckets of junk out of

there, wood and everyLhing else comes to mind.

Q. Okay. So thingsdebris you've been

able pick up then?

A. Um hum. And it's -- The pressure

of the water when it backs up is really heard on

tile.

Q- Wherr was the Li]e damaged?

A. I've had '03 tile damage and I said

'05 tile damage, and here before we got this last

snow 7: was back in there along there and I goL

another one blowed out from last year's flood.

Q. And when you say "last year's," was

there --

A. 09 from water being up on it.

Q. Okay. What time of year was Chat

in '09?

A. It was early spring.

Q• And can you describe for me what

type of tile damage you experienced?

A. Both of these parcels I got filter

strips alonq the Crab Branch to protect, and all
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my tile in both fields run into the Crab Branch,

pretty close to the boLtom because fall wise to

drain, and when it backs up in 'em, if there's any

weak place in ie it blows it out and you leave a

suck hole in the field. Then I got a breather

pipe on this farm. When you see water coming out

of it, give you about 8 hours and the fi.eld will

be flooded.

Q. And where is that located?

A. Breather pipe is up close to the

road.

Q. Okay.

A. 'Cause that's 24 inch main tile

that runs along side the waLerway, and that's been

replaced in the last 12 years, and that was

replaced when the other guy own it, and the

waterway was replaced this year 'cause it was

strpposed to be able to mow it and you can't mow it

when it's too wet, and it was really bad back

close Co the back froin water washing it, and

that's just a lot of work involved keeping things

goi.ng.

Q- And what part of, what aspect of

the floodirrg during the years that you mentioned

that there's several years of bad flooding, how
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did tliat cause these tiles to have damage?

A. This because from water pressure

and more or less trying to Lake away too much

water and they get -- Once they blow out and they

get filled with dirt road down in it then you got

to work on the whole string 'cause it plugs them

up and it jusL -- I don't know what else to say,

but it's just a lot of work trying to keep things

going.

Q. Did someone help you identify what

the problem was with the tile?

A. Yes, guy that does my ditching for

me.

Q. Okay. Who is that?

A. Gale Thomas.

Q. Okay. Mr. Thomas?

A. Urn-hum.

Q. Do you know is he involved in this

lawsuits, also?

A. That I don't know.

Q. Okay. The Crab Branch area here,

how wide is your filter strip?

A. Hundred foot on each side of it.

Q. Okay. So do you plant any crops in

that filter strip?
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A. Nope.

Q-

Strl

When did you start using the filter

A. Five years ago I think is when I

signed up for that program, and the main reason I

done that is keep the bank from erosion and water.

Q. And besides farming, is there any

ottier use that this property is used for?

A. I got cattle up in the buildings.

Q. So in the barns you keep some

building?

A. Um-hum.

0. Is that -- I'm sorry, you have to

remember yes or no?

A. Sorry.

Q. It's all right, it's hard to do.

A. Yeah.

Q. Do you recall if you suffered any

livestock loss as a result of flooding?

A. No.

Q- Tf you could just look back to

Paragraph 10 of your affidavit, sir, it's on Page -

3, and I just wanted to confirm a couple things.

First it talks about the parcel 42-005800 which

is, at least to me looks like that matches what's
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ident.ified on ExhibiL A; do you agree with me?

A. Yes, I do.

Q• And your affidavit on Paraqraph 10

says seven acres of that -- I'm sorry. 7.5 acres

of that parcel was flooded, is that correct?

A. Yes.

Q. And if we read on on Paragraph 10

it's states true and accurate copies of black and

white aerials froin Mercer County Auditor's

website. Then it gives a parcel numbers are

attached, Exhibits A, B and C. I've shaded in the

area of each parcel that was flooded in 2003. So

does the shaded-in areas on these maps after

looking at this, does that cause you to agree with

me that Lhe shaded area is stiowing what the

flooding looked like or flooded area looked like

in 2003?

A. Yes.

Q. So just so I'm clear, to your

knowledge did each occasion you have flooding, the

area flooded the same as in 2003?

A. There's a little verbal over it,_

but 90 percerit of it was the same.

All right. Well, let's take a look

25 11 at Exhibit 2 which is another map. This is the
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42-003700,0000 parcel. And this also is appears

to have a shaded area; do you see that, Mr. Adams?

A. Yes.

Q- And did you make thi.s shading on

the map, as well?

A. Yes.

Q. And what's this meant to show?

A. Well there is 12 and a half acres

in that field, and you take off the hill and that

probably makes about seven acres of it. Below

ground that floods. So that area that's not

shaded is actua]7.y a little bit hi.gher than what

29 is.

Q. Okay. Is there a filter strip on

this parcel?

A. Yes.

And is there a water, like a stream

or water body on this parcel?

A. I didn't understand that_

Q. Sure. Is there a stream on this

parce_l?

A. Yeah the Crab Branch is what splits

it.

Okay. Is there a filter strip

2511 a7ong the Crab Branch on t.hi.s parcel?
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strip?

there.

that area?

A. Yes.

Q. And how wide does that run?

A. That's one is a hundred foot, too.

Q. And do you plant anything there?

A. Nope.

Q. How long have you used that filLer

A. Since I si-gried up for it in '03 or

Q. And before '03 did you plant in

A. Yes.

Q• Besides farmi.ng do you use this

property for anything else?

A. Nope.

Q_ And did you plant crops on this

field? Do you plant crops on this field?

A. Yes.

Q. Okay. And did you have any crop

loss during any of the floods on this parcel?

A. Yes.

Q. And do you know what years for ehis

parcel you had a crop loss because of flooding?

A. The '03 and '05 was the worst.

There was a little damage in '08 and '09.
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Did you make claims for insurance

for '08 or '09?

A. Yes.

Q. And for 103 and '05?

A. Yes.

Q. okay. We'll go ahead and go to the

next one which is Exhibit C. And this parcel, is

it, this is Ms. Schroyer's parcel?

A. Yes.

(? - Okay. So you don't ac'tually own

this parcel, right?

A. No.

Q. But you do farm it?

A. Yes.

Q. Do you still farm it?

A. Yes.

Q. And does this parcel do you know

does it have a streatn on it?

A. Yes.

Q. And which stream is on this one?

A. Wabash River?

Q. Oh, Wabash?

A. (Witness nodding.)

Q. Andthis area also appears that

you've shaded in areas, is that correct?
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1 A. Yes.

2 Q. And what's this meant to show?

3 A. Meant to show the 20 acres Lhat the

4 water lays on. Part back up on the north corner

5 is rise in the field that never gets wet.

6 Q. And did it flood as much in 2003?

7 A. Yes, it did.

8 Q. What about 2005?

9 A. 2005 wasn't quite as bad, it got

10 off quicker.

11 Q. In 2005 do you know if the area

12 that was flooded was less than in 2003?

13 A. Well 2005 it all had water on it

14 but it didn'L stay as long.
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Oh, I see, so the - your tesLimony

is in '05 on this parcel, the area flooded was the

same as '03 it just didn't last as long?

A. Yes.

Q. How long did it last in '05?

A. I don't remember right offhand.

Q. 1)o you remember approximately what

the difference was between '03 and '05?

A. If I remember right '03 the water

sLayed longer Chan it did in '05.

2511 Q. And do you recall how much longer
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it stayed in '03?

A. No. Right at the time being I

can' t thixilcof that.

Q- What about in 2000, I believe 2009

you said you had some flooding then?

A. 2009 was early spring flooding and

it dried enough to plant it. '08 was early spring

flooding that dri_ed enough to pl_ant.

So early spring flooding, obviously

before the crops were planted then limits the crop

loss?

A. Early spring flooding is a bonus.

Q. Okay.

A. You save.

Q. Sir, in your affidavit, it all

these parcels you've been farming them for a

length of time even before you owned the parcels

you acquired. Do you recall there ever being

flooding on any of these parcels before 1997?

A. '98, 1998.

Let's say, what about '98, did you

have flooding issues in '98 on any of these?

A. Sorry.

MR. FUSONSE: You can answer his

answer. 7 just want to make sure that
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you understood his question.

A. 1998 was t.he worst I've ever seen

anything.

Q. As far as flooding'?

A. As far as flooding.

Q. Okay.

A. 1998 I had all of these. I had

beaver and Wabash bottom grourid, and then up east

of n1e I had beaver bottom ground, and I pretLy

much wasn't a winner on it, to put it mildly.

Q. So '98 was a bad year?

A. '98 was bad.

Q. Did you own, own or farm any land

in '98 that was not near the Wabash or beaver?

A. Sure.

Q• In '98 did you either own land or

farm land that was noL near the beaver or Wabash?

A. Yes.

Q. How di.d you do on that land in '98?

A. It's what kept the thing rolling.

']'hat's wtiat kept us afloat was high-ground fields.

Q. Okay. Was 1998 wor,e in terms of

flooding than 2003?

A. Yes'_

2511 Q. Do you recall what month in '98 you
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had that severe flooding?

A. I think if I remember right it was

during fair week, be in August.

QI Well, before, let's say before

1997, did you ever notice flooding on any of these

parcels?

A. When I farmed all them bottoms up

riorth of me more or less would come out?

MR. FUSONIE: He's asking about the

parcels that are part of your affidavit.

MR. ADAMS: Oh, my affidavit?

MR. FUSONIE: Yeah.

Yes, sir either parcel Exhibit A, B

or C, that land?

A- I combine on the one I own and it

wasn't near as hateful, he sonie crop loss, and my

mother-in-laws place there was buyo loss maybe

would be abouL it. That's more or less like river

channels Lhrough there, the ground when I'm

talking about buyos, like swales, you know, where

the water would stay and lay and lose crops, but

it's not near as bad then, buL..

Q. Okay. So just if I can summarize

what you're saying, you can agree or disagree with

me, you notice fLoodirig in the past, but not as
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severe, is that a fair statement?

A. Yeah, I'll agree with that.

Q. And I wanted to ask you about -

let's see- When you, whe.n you bought these

parcels, sir, and I'm referring to Paragraph 3 in

your affi_davit, the two parcels 42-005800 and

42-003700, you bought those i_n 2001, is that

right?

A. Yes.

Q. And how did yoi-t buy those?

A. How did I buy 'em?

Q. Yeah. Did you buy them at an

auction?

A. I bought it straight from the

owner.

Q- Arid who was the original owner?

A. The owner I bought it off of was

Mark Leininger, L-e-i.-n-i.-n-g-e-r.

Q. Okay. Thank you. And when you

bought these parcels from the prior owner, did he

say anyLhing to you about flooding?

A. No. Like I said, I combine on them

farms all them years anyway, so I knew what was

there-

2511 Q- So you testified earlier 98 was a
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bad year, right? Yes?

A. Yes.

Q. But you bought these two parcels in

2001, why did you buy 'em?

A. When a person can buy real est.ate

for half price, you buy it.

Q. And how do you know you were

gettingthem for half price?

A. With what everything else was

selling for out my way, I got 'em for half price.

Q. And 'cause you got 'em for half

price, did you feel you, did you feel you made a

good deal in acquiring these propertie,s?

MR. F'USONIE: ObjecLion. Go ahead,

you can answer.

A. I can justify it.

Q. So even though you knew there was

some Lrouble flooding, fair to say you thought it

was still a good investment to buy these

properties?

A. It was a good investment for two

reasorrs: The price, and at the time I couldn'L build

another building for what I wanted to use and it had

two barris on it.

2511 Q_ What do you think has caused the
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flooding on your properties?

A. Well you really warit to get me

started, don't you. T've been around out there

since 1972. Me and my father-in-law at one time

was farniing over a thousand acres of bottom

ground. They use -- We farmed beaver and Wabash

and T. farmed i.t by myself. You geL flooded every

now and then, it wasn't too hateful. They cleaned

beaver ditch, kind of aggravated it. When they

put the new spillway in they changed management

practices. The guy that used to run the lake

would drop it in the spring to keep it from doing

this. They go back to doing it, it wouldn't be

near as so hateful out my way. But I also think

they could have went up with the dame a li.ttle bit

higher 'cause they say it's not as high as the old

one. I think that would help it. I'm trying to

put my thoughts into words.

Q. That.'s fine.

A. I think they're trying to put too

much priority into holding water in the lakes Lhat

not worth a whole loL right now. I'll quit while

I'm ahead.

Q. 'rhat's okay. I didn't want to cut

2511 you off if you had any other thoughts.
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Did you investigate whether besides

what you've mentioned there could have been other

causes to the flooding you were experiencing?

MR. FUSONIF.: Objecti.on.

A. Well, heavy rain causes some of it,

and lilce the '98 flood, for example, we only got 2

inehes of rain out off that at my place. Ft.

Recovery got over six inches and Celina got who

knows how much. That year when I left to go to

work that morning Crab Branch runs east of my

place. T have never seen water down there. I had

to drive through 2 foot of water to get across the

Crab Branch to go to Wabash Road. I've never seen

it that high, and that's the only year I ever seen

the Wabash trying to run to Ft. Recovery from too

tnuch waLer coming from east hitting it and going

back south.

Q. And where was it Lhat you had to

drive through 2 feet water, do you know what road

that would have been?

A. It was on Schrader Road r.ight east

of my house.

Q. So it was on the road?

A. Yeap.
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Q. Okay.

A. I've never seen water across that

bridge before.

Q. Part of the allegations made in the

lawsuit, sir, is that th.e flooding that you

believe was caused by Ohio Department of Natural

Resources has substanti.all.y destroyed the value of

the property that you, that you owri. What

information, facts do you have to prove that

that's Lhe case?

A. I think if they manage the lake

level in the spririg a little better and keep it

now, I don't tLrink we'd have trouble. I think,

and they've even said up here that they want to

keep ttie lake level up, and that's -- look at all

the damage that's been done along the edge of

Celina from high water, And there's a busi_ness

south of Celina Chere at the edge, i_t's out of

business now because of it, they couldn't afford

to sLay.

4- Let me ask this question. The 'Pwo

parcels that you own, you mentioned earlier you

paid half for them, I want to clarify that. Do

you recall how much you actually paid per acre for

those two parcels?
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A. I think it was around $2700 bucks

an acre.

Q• And did you feel that the property

was worth more than what you were payirig for it?

A. At the time I bought that they sold

the farm right east and south of me about three

miles t.hat brought $4800.

Q. Do you know who owned that farm?

A. Not right riow 'cause it's changed

hands twice since then.

Q• Do you know who own it now?

A. Not right offhand 'cause I don't --

it just sold again this spring or this past

spring.

Q. Well, do you believe that your

property is, as we sit here today, worth less than

what you paid for it?

A. No, I don't think it's worth less

than what I paid for it.

(Survivorship Deed, marked for

identification as Respondent's -

Richard L. Adatns - Exhi.bi.t B.)

Q• Let ine go over a couple other

documents I have, sir.

MR. MARTIN: Let me mark this

Exhibit B.
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Q. Okay. Just want to confirm what

this document is. Have you seen this before, sir?

A. Tt's a copy of the deed.

Q. And is this the deed from when you

bought the two parcels that you currently own?

A. Uh-huh.

MR. PiISONIE: Is that a yes?

Mr. Adams is that a yes?

MR. ADAMS: Yes.

Q. Okay.

A. Sorry.

Q. That's all right. And this was

Lransaction, if you look down at the bottom

there's an auditor's stamp. This property changed

hands in April 12th, 2001, does that sound righL

to you, i_t's there irr the first page at boLLoin?

A. Yes.

Q. And does your wife also own this

property with you?

A. Yes.

(Rural ComtnuniLy Insurance Agency,

marked for ideritiLicat.ion as

Respondent's - Richard L. Adams -

Exhibi.t C.)

Q. Mark these docuntents stacked inarked

as Exhibit C, and these were provided to us from

2511 your attorneys, and I just want to go other Lhese
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and ask you a few questions about them. This

first one, first page, and these are al.so stamped.

If you see right there they have numbers stamped

on 'em, so I may refer to those to keep us on the

the same page. This first one it's marked or

stamped 1874, do you kriow what this was for?

A. Not right offhand.

Q. Okay. Do you know if this was for

any type of crop-loss payment?

A. It's ori corn and beans, according

to whaL's up on top, but it would be frotn probably

river bottom's, one of about 8 farms that year.

Okay. So --- And I would note that

there's a box there that says for Tax Year 2001,

if you see Chat?

A. Yeah.

Q. Do you know i.f this is for any of

the parcels we've been talking about today?

A. It'll be on my mother-and-law

bottom fields, on the Schroyer farm.

Q. Okay. So Schr_oyer is your, related

to you?

A. It's my mother-in-law.

4. Mother-in-]aw. Okay. So do you

2511 know if this would liave been for flood loss or for
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some other type of loss?

A. At Lhe time being I cannot say

'cause I don't remember.

Q• Let's look at the next page, which

is sCamped 1876. Here's -- there's a back part of

to this so that's why it skips. There's 1875 but

it's just the back of that page we just looked

at. Thi.s indicates for Tax Year 2002. Do you

know if_ this is for crop loss?

A. Beyond my mother-in-laws farm for

sure.

Q. Okay. So this would be on the

Schroyer farm?

A. Yeap. And if you look at the next

page to it it's got tl.e farm numbers on it.

Q. Okay. so your looking at 1878

there? Oh, I see.

A. Yeah. It'11 be -- the farm number

up at Lhe top i_s 2396. `t'hat's my mother-i.n-law's

farm number on that, which also takes care of two

other f_arms in that section.

Q. Okay. On 1878, any of those farms

there, the ones that you currently own?

A. No.

Q. What about on 1880, there's some,
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some more?

A. No.

Q. Or 1882, that page?

A. Be "yes" on that one.

Q. Okay. Which ones?

A. 3231.

Q. Okay. Can yoi.i point those out to

me, sir, which?

A. 3231?

Q. Ycah.

A. That's on the bottom of that page,

thaL's Celina farm, the one that was just bouqht.

Q- Oh, I see. They still had the

prior other's name?

A. Yeah.

But you bought it '01?

A. Yeah_ In '01 and this is an '02

insurance.

Q- Okay. Can you tell by this what

the claim was for that particular parcel?

A. it's would be on wheat.

Q. Okay. And how much?

A. That I can't tell you. I don't --

that I don't know.

Q. Okay. There's a column there that
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says "plant date," do you see that?

A. Yeap.

Q. What's that mean?

A. That's how much Lhe insurance cost

on that, and how much the guarantee was on it.

MR. FUSONIE: He's asking,

Mr. Adams, about "plant date?"

A. .Oh, plant, that's --

Q. What's that mean?

A. That's the date i_t was planted.

Q_ A11 right_ So is it fair to say

this would have been from a loss in 2001?

A. No, this would have been plant date

for 2003 insurance 'cause that's wheat plant dates

on there, and thaC would have been gone.

Q - Well, if it has a plant date, if

the plant day it was planted was in 2001

A. See, this is 2002 schedule

insurance.

Q. Right.

A. That's today -- the day -- Never

mind I'm confused right now.

Q. Yeah, me, too. Yeah. Let me ask

this question: Does the three pages we have been

looking at from, and this is from 1878 to 1882,
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what what year is the crop that's covered by this

document?

A. This is the coverage for the --

thaL was all the farms I had insurance on in 2002,

and that's what was paid on this front page here.

Q. Okay.

A. Well, that's all the insurance

coverage -- C.he plant dates and everything on it

and how much premium I paid.

Q• Okay. Well, let's -- we can move

on then. LeL's look at page 1886. At the top of

this references 2002 Crop Disaster Program

Statement of Calculated Payment Amounts. Do you

remember seeing this document before?

A. Yeah.

Q. Okay. What's--

A. Yes.

Q. What's this show?

A. It shows ttiaL I--

(Off the record)

Q. Okay. So do you know if this shows

any payment you received for crop damages?

A. Yeah. It shows governinent payments

on disaster program.

25 11 Q. Okay. Do you kriow if this covers
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any of the two parcels that you own?

A. That wheat one may -- I'm trying to

figure out which ones i.s which. They dor't run a

farm number on it, so I'nr not sure which is which.

Q. A]1. right. Well, what about to

Page 1887. On this document here, can you tell me

under Part A, do you see it, it's got different

parts and there's a Part A, and there's a lirre

that says "historic yield,"do you see that?

A. Yes.

Q• Do you know what that is supposed

to represent in this docuinent, the historic yield?

A. Well, it's based farrn yield for the

county.

Q. Okay. So that's not based on any

parcel that you own, just general thing for the

county?

A. No, that the county yield is what

that

Q. Okay. Do you know what that -- is

that that supposed to be like arr average for all

farms in the county or wtiat's that?

A. Yeah, that's supposed to be the

average from year-to-year, they change that every

year, the courrty yield.
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Q. Do you know who makes that

calculation?

A. FSA Office.

Q. And there's a number there that's

circled aqain on page 1887 down at the bottom that

says "net unit payment." Do you know if that

represents arry type of payment you received for

crop loss because of floods?

A. Tt was for disaster something, I

don't remember what for this was from '01 or '02.

Q. Okay.

A. But usually the governor is a year

behind on it, so I don't remember.

Q• Is it possible that you may have

put in for some crop loss due to drought?

A. Tt's a possibility on that.

Q. Let's turn to go through a number

of pages there, skip ahead to 1896. Should have a

heading that says Statement of Account on it. And

this looks like a document from Great American

Insurance Group; do you have that?

A. Yes.

Q. And what's this document show, if

you know?

2511 A. It shows what crop insurance money
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I paid for corn, beans and wheat of that year.

Q. Okay. So this would be what you

paid your insurance, right?

A. Insurance.

Q. Okay. Not what insurance has paid

you?

A. No, that's just what was paid to

the insurance.

Q. Let's turn to page 1905, and

actually it 3ooks like there's about three pages

is all parC of this document, 1905 to 19 --- well,

actually it looks like there may have been a one

out place 1904. There's 1904 is on the back of

1905 and then there's 1906. Do you know what this

document shows?

A. It shows a schedu].e of insurance

and the yielcis on the farms that I had for them

Chat years.

Q. And if you flip back side of 1905

you'll -- should be seeing 1904. About half way

down there's a farm that says Leininger, is that

the property that you currently own?

A. Line 10.

Q. Yes, sir?

A. Yeah, that's right, that one.
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Q. Okaye And this li.ttle chart here,

can you tell me what the column says "APH yield"

and also says "rate yi.eld" uriderneath that, what's

that column mean?

A. Well that's how much my insurance

guarantees per acre is 117 Bushel.

0. And how is that calculated, i.f you

know?

A. It's a percentage of the county

yield is how they insure.

Q. And do you know how they determine

whaL percentage of the county yield you get?

MR. FUSONIE: Objection.

A. I don't ]cnow how they calculate that

out.

Q. And then the next column says acres

and then it says guarantee. Looks like

guarantee/acre total guarantee. What's that

column mean, if you know?

A. The acres is how many acres I had,

and 7: was -- at 85 percent yield wise, that's what

the 99.5 is, is 85 percent of 117 and the $2667.00

it says how much I'm guaranteed per acre ori that

farm.

Q. And then out of the next column it
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says plant date, days late and then factor, what

do those things mean?

A. We plant date shows the date that I

planted it, and the days late and the factor has

rrothing. Only thing it would have ariything to do

with is it was a late planting.

Q. Okay. Well tharrks for explairring

those. And then on page 1906 it's another column

there -- it's -- I think looks like about the

second one down from the top, another one that say

Leininger. Is that, is that a.nother part of the

property you own or a different one?

A. Yeah. Line 15?

4- Yes, sir'?

A. No, thaL's same farms, too. 3231

is the owner of the property 2296 is my

mother-in-law's and is the farm number.

Q. Okay. Well, look at page 1907.

Okay. See it says MPCI approved for loss for crop

year 2006. Does this cover any of the two parcels

that you own?

A. That I'm not for sure, 1 don't

remember. The only loss according to that CRC

Lhat would have beerr revenue. That would -- not

have been a crop loss. The CRC up on the si.de of



46

1

2

4

6

/

8

9

10

11

12

14

15

16

17

18

19

20

21

27,

23

24

25

soybean shows thaL's a revenue came_

Q• Oh, I'm sorry. Say, what would

this claim be for if it's not a crop loss?

A. It would be price difference

between what I got and what the insurance showed

is what that CRC means. CRC i.s crop revenue

coverage insurance. If I'm -- Say they bring

beans irr at $8.00 on insurance then you get $7_00

at the mill for 'em, insurance picks up dollar

difference for each bushel you sell.

Q. Oh, I see.

A. `I'hat help?

0. Yeah. And this would have been

from 2006 it looks like?

A, Yeah. Yes.

Q. All right. The next page 1908. Do

you know what this wtrat this document shows, looks

like a tax documenL?

A. It shows crop insurance income from

2005?

Q. would that be for insurance

proceeds?

A. Yeah, that would be for -- iL's a

1099 form that he's turned into Internal Revenue.

Q. Do you know if any of this was the
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result of crop loss due to flooding?

A. No, it would have been crop loss

from flooding '05 from boLh farms.

Q•

mean?

When you say "both farms," do you

A. Schroyer and Adams.

Q. Okay. So it would be two parcels

you own, plus the parcel that your tnother-in-law

owns that you farm?

A. Yes.

Q. Okay. And if you turn to page

1911, we have another one of those 1099's. Does

that also show crop insurance proceeds?

A. That would have been from 2006 and

it was probably price difference and occurring --

it was on wheat on pr_ice difference.

Q. Okay. Well, thanlc you for going

over that document with me. Let me look at a

couple things here, I think I'm close to wrapping

up, but let me make sure I asked everything I

wanted to ask today. Besides the two parcels we

talked about today, do you know own any other

parcels of land?

A. No.

2511 Q. On, going back to your affidavit
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for a moment. On the first parcel we looked at

under Exhibit A. Do you know how many tillable

acres are on that parcel?

MR. FUSONIE: Currently?

A. 14.5.

Q. 14.5. Is that as of today?

A. Yes.

Q. How about on Exhibit B, ttiat

parcel, how many ti_llable acres are there, as we

sit here today?

A. I think it's 11.5, is what's left

on that one.

Q. And how about your mother-in-law's

property on Exhibit C how much of that is

t.illable?

21 .'7.

Q. And I meant to ask you -- I wanted

to come back to it. I apologize for jumping

around here, but before I forget it. On the

property on Exhibit A, is that the one that you

said had a cemetery on the property?

A. Yes, sir.

Q- How big is that cemetery?

MR. FIISONIE: The cemetery is on

2511 the property?
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MR. ADAMS: It's off the back end

of the property. It used to be on this

farm.

A. The cemetery lays right back there_

That's what they're showing -- My filter strip

goes in here, there's hill on the ceinetery.

That's what they're showing right in there.

Q. Okay. But the parcel that's on

Exhibi_t A there, just so I understand it

correctly, Lhat cenietery is not within the

boundaries of your parcel?

A. In a way it's is 'cause they don't

slow it here. This comes around -- Let me see it

the other map shows it. Yeah, Che other map shows

it. Crab Branch -- right there is the river. The

cemetery actually sits right in there and my

property goes right around.

Q. Oh, I see. So

A. It's a

Q. So the

A, Nook out of iL.

Q. So the map on Exhibit A is not

accurate from the standpoint?

A. It's don't slow all of it.

MR. FUSONIE: Hold on.
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A. Exhibit B shows the back side of

Q. Okay. So it's your understanding

that -- And let's go back to exhibit -- yeah,

Exhibit A. 'That your property line actually

follows the filter strip along Crab Branch and

would include the cemetery area?

AUm-hum, yes, cause it's comes-- My

property li_ne comes down and back and goes at an

angle back behind.

Q. Okay. And you don't farm on the

cemetery, do you'?

25

A. No.

MR. FUSONIE: Do you own the

cemetery?

MR. ADAMS: No, the cemetery, to my

krrowledge, whether Charlie Leininger

owned this Lhey had access to it from

the church that used to be in Wabash.

He deeded -- His dad's deeded the

grounds off to that church for a

cemetery, and it never got changed on

these property deeds until Charlie sold

it to his boy Mark who I bought it off

of. I seen an old deed on this. The
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old deed used to have the cemetery

deeded to Leininger f.arm. Now you talk

about something that's missed up now. I

tell you where there's two others --

MR. FUSONIE: Hold on. You dori't

own the cemetery?

MR. ADAMS: No, I don't own the

ceinetery, but it used to be on this

deed, but it's not know more. It got

changed when Mark bought it oft of his

dad 'cause that was always -- I don't

know whether you want to call it a joke

or not, but around Wabash, Charlie

always owned the cemetery. So you can

-- I don't know how you want to -- but.

it comes.

Q. Do you know if anyone maintains

that cemetery?

A. I do, I mow it.

Q. Okay. So you tnow it?

A. Yeah, 'cause I mow it the same ti.me

I mow my filter strips. We've mowed that cemetery

for 25 years.

Q. Okay. So the Township don't mow

it's or maintain it, as far as you know?
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A. The Township keeps access on the

driveway, cause the property line is actually

center, the driveway for me and Bob Highley is is

right north of me arid it's center for him. His

drive way --

MR. FUSONIE: I think you answered

his question.

Q•

MR. ADAMS: Okay.

Just one question, last question I

think is: The flooding you described to me

occurred, I believe you said 98 was a really bad

year and you noticed a severe flooding at least

since '98, ri.ght?

A. Yes.

Q. That was worse than whatL it was

before the spillway management practices changed,

right? 'Phe flooding got worse after '9"1?

A. After '97.

Q. Arid this lawsuit was f i. Led l ast.

year. Carr you tell me why you didn't file a suit

sooner against the state?

A. I was in with Leo Post, Di_clc

Baucher, Terry Linn, Jack Minch on the fir_st tizne

around. I had a bunch a money in it. Leo Post

failed to keep me informed of what was going on,
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and the next Lhi.ng I know I lost what money I had

in it and they coine out. I guess I had the head

of the game, I don't know, I don't care, 'cause

I'm not a Leo Post fan right at the present, but

and they - Wayne and Janet Doner called me about

this and wanted to know if I was interested

because they knew what happened over there on the

other one. I guess my theory is T lo;sL once, if I

lose twice.

Q. So do you remember i_f you were a

party in the Post lawsuit?

MR. FUSONIE: Objectiorr. To the

extent that "party" is vague and I

don't want you to disclose any maybe

attorrrey-client c.oinmunicat.ions you had

with any prior attorney involved i.n that

lawsuit or that may have given you

advice or counsel about anything related

to that lawsuit. If you can answer with

that lengthy instruction, go ahead.

A. I never talked to an attorney, I

don't know what went on.

Q. Okay. You said you had money in

that what, did you mean by that?

A. Well, when they --
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MR. FUSONIE: Objection. Sust to

the extent that -- well, go ahead, if

you can answer.

A. Is thaL really relevant to this?

We]-l, I thinlc it might be. What --

you said you had money, I guess T want to know,

what you paid money for in that other suit?

A. I paid $2500 to geL iL started, and

me and a couple other_ people, and they

conveniently left. us out, so.

Q. Did you pay inoney to an attorney?

A. Nope. It went to Sunny Post's

hand, the check was was made out to him. And

that's a very -

MR. FUSONIE: You answered his

question.

Q. Well, you started to tell ine

soinething, you can tell me what you wanted to say?

A. Don't get nte started.

Q. Okay. So you're not a fan of

Mr. Post riaht now?

A. t7m-hum.

Q•
Does that have to do with the Post

lawsuit you mentioned?

2511 A. Yes.
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besides the money was an issue there?

A. Not gonna say much else on thaL

part.

Q• Do you have any suit or claim

against Mr. Post?

A. No.

Q. Do you 3aiow if he did anything wit.h

your money that you gave 'em?

A. Don't have a clue.
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You said Doners contacted you about

this lawsuit, do you recall when that would have

beern?

A. Late last summer or early fall,

some - I don't remember for sure what it. was,

whaL date it was, but.

Q. Do you know which of the Doners

coritacted you?

A. I Lhink was Janet.

Q. And what did she say to you?

A. More or less they was having

thoughts on what to do about this and wanted to

know if I was interested in putting some more

money in it.

2511 Q. Do you have any meetings with
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Mrs. Doner about this case, and I don't want ones

where your lawyers were present, but just for

maybe you or Mrs. Doners or other parti_es to Lhis

case got Logether?

A. Had a couple sign-ups on it, but

oLher than that.

Q. What do you mean by a sign-up?

MR. FUSONIE: Go ahead.

A. Filing these out and --

MR. FUSONIE: All right. T'm gonna

object to Che extent that now we're

wondering into where the representation

has already started. Now we're getLing

into attorney-clienL communications

ainong clients based on our

representation of all Relators in this

lawsuit. I'm instructing you noL to

answer any further on that question.

Q• Did you sign -- you did sign an

affidavit, ri.ght?

A. Yes, sir.

Q. Okay. Is that one of the sigrrinq

ups you'r.e talking about?

A. Yes.

2511 Q. And Mrs. Suhr, she notarized that
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A. Yes.

Q. Did you talk to her when you signed

your affidavit?

A. No.

Q. Did you see her when you signed

your affidavit?

A . Yes.

Q. Okay. Did you ever contact

Mr. Post and inquire about your money?

A. Nope, no.

Q. All ri.ght. So you just let it go

thenY

A. Yes.

Okay. I have no further questions

for you.

MR. FUSONSE: I've got a few,

Mr. Adams.

DIRECT EXAMINATION

BY MR. F'USONSE:

Exhibit A to Exhibit A which is

one of the parcels that you own with your wife.

A_ Yes.

Q. And you testified that you had

farmed this property pri_or to 1997, correct?
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A. Yes.

Q. How niany -- did you farm more --

were there more tillable acres to that property

prior to 1997 than there are now?

A. Yes, there was. When Charlie owned

it there was no waterway in i.t or filter strips.

Q. Do you believe that the reason you

have less tillable acres now on that property

versus 1997 is because of the frequent flooding

that that property has beerr subject to since. 1997?

MR. MARTIN: Objection.

MR. ADAMS: What did he say?

MR. MAR'PIN: I just made an

objection.

MR. ADAMS: Oh, okay.

MR. MAR'I'IN: it doesn't stop you

from answering his question, just for

the record.

A. Tillable acres has charrged because

filter strips and waterways, 'cause that's --

Q. Did you put that filter strip in

because of the flooding that's occurred to the

property since 1997?

25

A. No, the reason I put the filter

strip in is because of the flooding.
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Q. Okay. And so because you have

filter strip on that property you are tilling less

acres now than prior 1997?

A. Yes.

Q. Okay. Is your answer the same as

to your property described on Exhibit B to Exhibit

A?

A. Yes.

Q• So you are farniing list tillable

acres today than prior to 1997?

A. Yes.

Q• And is your answer the same as to

the properLy set forth in Exhibit C to Exhibit A?

A. That acre -- that acreage hasn't

changed, I think there was no filter strip or no

nothing on it.

Q. Okay.

A. It's the same.

Q. Ilave you suffered field erosion to

that field since 1997?

A. Yes.

Q. Are you Lilli_ng then because that

field erosion less less acres than you tilled

prior to 1997?

A. No, there's no less acres, it's
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just a lot mor_e washing.

Q. The quality is not as good?

A. The quality is not as good.

Q. Let's back to Exhibit A. to Exhibit

A. Do you believe today that this property would

be worth more if it wasn't subject to such

frequent flooding since 1997?

MR. MARTIN: Objection.

A. Yes.

And would your -- is your answer

the same to the property set forth in Exhibit B?

A. Yes.

Q.

MR. MAR']'IN: Objection.

And is your answer the same for the

property set forth in Exhibit C to Exhibit A?

MR. MARTIN: Objection.

A. Yes.

Q. Since 1997 for the two parcels

that you own, have you suffered soil compaction

because of the flooding?

A. Yes.

Q. And does soil compaction impact the

qualiCy of the crops?

A. Yes.

Q. And then as to Exhibit C to Exhibit
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A, since 1997 has that property suffered soi7.

compaction?

A. Yes.

Q. Because of the flooding?

A. Yes.

Q. And because of the soil compaction

caused by the frequent flooding to that property,

since 1997, has the quality of the crops been

damaged?

A. Has hurt 'em.

Q. Okay. I don't have any other

questions, Dan.

MR. MARTIN: JusC one.

RECROSS-EXAMINATION

BY MR. MARTIN:

Q. Mr. Adams, fil.ter sLrips, are they

also a measure to prevent contaminati.on of the

streams'?

MR. FUSONIE: Objection.

A. Yes.

MR. MARTIN: Nothing else.

MR. FUSONTE: Mr. Adams, if the

state attorneys order a copy of the

wriLten transcript a written transcript

of this deposition, you have the right
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to review it to correcL any errors. I

can't tell you to do that, I can only

reconimend that you take that opportunity

Lo read the transcript. You need to let

the courl, reporter know now whether you

would like to talce that opportunity or

not. Basically you have the right to

review the written record of this to see

if there are any errors that needs to be

corrected?

MR. ADAMS: I think he got it

right, didn't he or should I review it?

MR. FUSONTE: My recommeridation is

to review it, but i.t's up to you?

MR. ADAMS: I'll review it.

MR. MARTIN: Okay. Well thank you

very much for your time and have a good

weekend.

Richard L Adams

(At 11:00 a.m., the deposition concluded)

25
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MR. FUSONIE: Mr. Adams, if the

state attorneys order a copy of the

written transcript a written transcript

of this deposition, you have the right

to review it to correct any errors. I

can't tell you to do that, I can only

recommend that you take that opportunity

to read the transcript. You need to let

the court reporter know now whether you

would like to take that opportunity or

not. Basically you have the right to

review the written record of this to see

if there are any errors that need to be

corrected?

MR. ADAMS: I think he got it

right, didn't he or should I review it?

MR. FUSONIE: My recommendation is

to review it, but it's up to you?

MR. ADAMS: I'll review it.

MR. MARTIN: Okay. Well. thank you

very much for your tirae and have a good

weekend.

,^ ,(^,^
^'"°'- -- =-^ -
Racha- L. Adams

(At 11:00 a.m., the deposition concluded)

^tnn^^ . t' t9yw,.^ 3(g /G b

hJofi-^an^ Pv^oltr__
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said RICHARD L. ADAMS

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said RICHARD L. ADAMS; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 25th day of

March, 2010.

-^=?-.. °
My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio



At"FIDAVIT OF RICHARD L. ADAMS

STATE OF OIiIO )
) ss:

COUNTY OF MERCER )

My name is Richard L. Adams, I am over the age of 21, and I am competent to

make this affidavit. The facts s_talO herein are within my personal knowledge and are

true and correct. I state as follows:

I. 1 am a Relator in this mandamus action seeking eompensation for the

proper[y taken by Respondents Ohio Department of Natural Resources and Sean D.

Logan, Director (collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 42-005800.0000 and 42-003700.0000.

3. I have been an owner of Mercer County Parcel Numbers 42-005800.0000

and 42-003700,0000 since 2001 and have farmed these parcels since approxxianately 1996.

4. 1 also farm Meresr County Parcel Number 42-005700.0000 which is owned

by Relator Dorothy K. Sehroyer and have farmed that parcel since approximately 1979,

5. Mercer County Parcel Numbers 42-005800.0000 and 42-003700.0000 lie

west of the Wabash River and south of $eaver Creek. Crab Branch cuts through Mercer

County Parcel Numbers 42-005800.0000 and 42-003700.0000. Mercer County Parcel

NumYser 42 -005700.0000 also lies west of the Wabash River and soutit of Deavet Creek.

6. Since ODiNR replaced the western spillway of Orand Lake Si. Mary's in

1997 and auidertook its eurrent lake level management practices, which include

DON000001



maintaining increased lake levels and use of the western spillway for virtually all water

flow out of Grand Lake St. Mary's, Mercer County Parcel Numbers 42-005800.0000, 42-

003700_0000, and 42-005700.0000 have been subject to continuing, persistent, frequent,

and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

7. Specifically, as a result of ODNR's replacement of the westem spillway

and its current management practices, Mercer County Parcel Nunibers 42-005800.0000,

42-003700A000, and 42-005700.0000 have flooded approximately fifteen times, or at

least once per year. On most occasions, Mercer County Parcel Number 42-005800.0000

was inundated with water at depths varying from one to three feet. On most occasions,

Mercer County Pareet Number 42-003700.0000 was inundated with water at depths

varying from two to four feet. On each occa.sion, Mercer County Parcel Number 42-

005700.0000 was inundated with water at depths varying from two to seven feet.

8. Since ODNR's replacement of the westem spiliway and its current

management practices, Mercer County Parcel Numbers 42-005800.0000, 42-

003700.0000, and 42-005700.0000 flood more rapidly and remain flooded for longer

periods of time. On each occasion of flooding, Mercer County Parcel Numbers 42-

005800.0000 and 42-003700.0000 remained inundated with water for a period of five

days to two weeks. On each occasion of flooding, Mercer County Parcel Number 42-

005700.0000 renvained inundated with water for a period of ten days to Urree and one-

half weeks.

DON000002.
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9. Prior to ODNR's replacement of the western spillway and its current

ntanagement practices, Mercer County Parcel Numhers 42-005800.0000, 42-

003700.0000, and 42-005700.0000 never flooded as frequently, never flooded over as

large an area, and never flooded for as long.

10. To date, the most invasive flood occurred in 2003 with approximately 7.5

acres of Mercer County Parcel Number 42-005800.0000, 7 acres of Mercer County

Parcel Number 42-003700.0000, attd 21 acres of Mercer County Parcel Ntrmber 42-

005700.0000 being flooded with approximately at least seven feet of water for

approximately two to three and one-half weeks. True and accurate copies of black and

white aerials from the Mercer County Auditor's website of Mercer County Parcel

Numbers 42-005800.0000, 42-003700.0000, and 42-005700.0000 are attached hereto as

Exhibits A, B, aitd C. I have shaded in the area of each parcel that was flooded in 2003.

I L Mercer County Parcel Numbers 42-005800.0000, 42-003700.0000, and 42-

005700.0000 also experienced flooding in 2005.

12. Mercer Cotmty Parcel Nurnbers 42-005800.0000, 42-003700.0000, and 42=

005700.0000 were again flooded as recently as Spring 2009,

13. As a direct result of the flooding, Mercer Cotmty Parcel Numbers 42-

005800.0000, 42-003700.0000, and 42-005700.0000 have suffered damage in the form of

loss of crops, feld erosion, the deposit of other debris, and drainage tile failure.

14. 'I'he flooding caused by ODNR has substantially destroyed the value of

Mercer County Parcel Numbers 42-005800.0000, 42-003700.0000, and 42-005700.0000.

DON000003
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15. 1 believe that the intermittent, continuing, persistent, frequent, and

increased severe flooding from the westerrt spiliway of Grand Lake St. Marys will

inevitably recur as a result of ODNR's replacement of the western spiliway and ODNR's

current management practices-

FURTHER AFFIANT SAYETH NAUGli'i'.

Sworn in my presence and subscribed before me this W^L day of October, 2009.

eu,

Notary-Public pjlAK^uSR

►lotary Pubtic • Staie of OfIIo
My Gammission Fxpires May 13, 2011

8ecordh in MercerCouuty
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EXHIBIT A

TO

AFFIDAVIT OF RICHARD L. ADAMS
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EXHIBIT B

TO

AFFIDAVIT OF IZICHARI) L. ADAMS
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EXHIBIT C

TO

AFFIDAVIT OF RICHARD L. ADAMS
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SURVIVORSIIIP I>EED

Know All Men By Theye Presents,

7'hat., MARK LEININGER and 7EANETI'E LEININGEi2, husband and wife, for valuallle
consideration paici, grant with genetal warranty covenants, to

R1CI[ARD L. ADAMS, and
NANCS' L. ADAMS, husband and wife,
for their joint lives, remainder to the survivor of tbem,

whose tnx tnatltng address ts

1262 SclirbederRoad, Celina, Ohio 45822,

(he follo.ving reol property'

TRACT 1: Simnted in ihe 7'OWNSHIP of WASHINGTON, COUNTY ot
MERCER, and STATE of 01110;

Comrnencing at a stunc comer 1 06 chains West of Ihe East Qnnrtcr pnst of Section 4;

Town 6 South, Rmge t East; thence North 14 96 chains to a stnee 20 feet South nf thc

Northwest cnmcr uf the cemetery: thence West 18.56 chains to the eenter uf lhe pike,

thence South 5.88 chains to a stane, thcnce East 3.08 chains tu a stone, thence South 2.50

chain, to a smnc; thenee F.ast 7 01 choms to a stone; thence Sooth 6 55 charns to the

cencr of the pike; thence L•.ast 8.19 chains to the place of hegmmng, containing 20.tZ
acrcv, mure or iess-

T12ACT 2: Cbrnmeneing 1 06 chains West of the West Qnarter posl uf Sectwn 3,
'Iuwn 6 South, Range I Fast; thence Nonh o 20 chains to the Seu!nu,est cerner ofthe
cenicierv; thence Easr 4.43 chatns to the Southea.st comer uf thc ermelcry; ihcncc Nurth
7Si dep,rees &ut 6 chuins to the Nurtheast comer ofthe cemetery; Ihence Eaxt 4.5$ chains
to the center uf the o W f+ed ef tbe wubash River, thence following the uld tnd of the nver
rn a{nunt 11 50 ehains East of the Section line and 8.60 chains Nnrth to the halt section
line, thcnce South 8.60 cltains tu a stone at the center nf the prhe: thence West 12 5b
cl,arrms w the place ufbegimung, conumwg 12,65 neres. mure or less, All of the abovc
descrihed land be)ng in the Southea.st Quarter of the Northeast Quarter of Section 4,
7 rnvn 6 South, Rangc 1 Lasf, and out of thc Soulhwest nuarter of the Northwest Quartc r
of Sectton 3, Town 6 SauUt, Range I Eavt, EaCE.PUING T11F.REFR9M11 the Inllnwing
dcscribcYi land, to-wit.

C'ommencin6 at a stoue enrner 8.09 chains H.at oftbe West Qu;uter post uf Scctrun 3,
Toun 6 South, Rnnge I EosT.thence Fatst 3 41 chains; thente 8 60 efu+uts te thc centcr nf
thc old river beti; rhence following the menndenngs of die old river bed to polot 5.57
chains Narth of the place of beginning, thence South 5.57 chains to the place of be:ginning
and eontainmg 2.15 acres in said exception. Icaving 10 50 acres

A1.SO 95l100 of an acre, described as fnllows'. Commencing 50 feet East nnd 4 chains
North of a stone at tt¢ Southcact comer of L.ut 10 Enst Dtvismn uf Wabiuh.Ohio: thence
North 2.25 ehains; 8renee East 4.5 chains, Ihence South 2.25 chains, thence West 425
chains to the plzce of bcginning

This tract is eontiguuus to the 10.50 acres hereinalwve described, making the total
acnxgc 11.45 acres, more or 1ccr

Tax Purcel t D K 42-005800 0000 & 42-003700 0000

PR1UR INS7Rl7MENl' REFERENCE: Decd Volunte ?t?, 1'age 297, of the Mcrecr
Cnunty Recorder's Records.

-3_loo-pv3
AX MAP ^.t7 N` a 4'7- o ol

ENTSUFFICI
FOR l'AV MAPPING Pt1RPOSES 7T,0 6rdn,ur ar..1 Cr4nlt0 ot th^s dr_Cd h?nE

ecC SR

APR 12 2001

TAX MAI' DEPARTMENr

^°RAiVSFERRED

APRt22001
Ucticrnr uuR F^y.^^i pynyarwt Fae,,''. Lr 3

:n,^hn
.compntd rL;h thr prurisrnns 01

313, 20' 6Sarh Guesu9e Mnrcor
Counly Auditor.
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Instruoc•nt AaoM Pa g e
200100002135 OR J23 772

And for vatuablc consideration, MARli LEfNINGEIt and JEANE'CfE LEININGER,

huaband and wife, do heteby remise, release ond forevcr quitctavn unto the said ('.n-autees_ their heirs

and assign.s, all their nght and cxpeetancy of DOWLR in the above described prentises.

IN WiTNESS WfFEREOF, wc havc herewuo set our Lmnris, the i1tn.. day of Apol, m

the year of our Lord Two Thousand One (2001).

Signed and-ucknowledged in the presence of:
. ^-^ /

`
I.,^1, !(

\\' t¢ -s J Joyce Heit6amA

^
MARK LE[NINGEIZ:

jANETt'E LEININGER

ST'Al'E OF OH10 -('OUNI Y OF MERCER

Before me, as Notary Public in und for said County and State, pcrsonaty nppcared Ihe above-

named MARTC LFININGER and JEANETTE LEINiNGER, hurbnnd and wife, who acknowledges3

thal they did sign the foregowng iastru¢tent and that the s,'vne is their free act:utd dced

IN TESTIMONI' WHEREOF. I have heramlu set my hand yid official seal at Celina,

Mercer County, Ohio, this _t-L^-h day of Aprit 2001.

CANt ilESS NOIAIIT EV@LIC

IN AND FOR THE STATE Of OMIO
LOUNTx Of BESIOENCE uENCER

NY WMMISSION fIPIRESrE9RIlARY 10. i003

Pubtic furOhioNotary
My Coutmissfon lixpireset' a j 0 ry'' ,,

Ttus instrumcnt preparcd by'. KNAPi:E LAW Of7`[CE, 1 I5 N. Walnut St. Celina Oliio 4

____ Ar Re uu est o.ft_hnmt Crcdit Ser!ices of Mid-AnTenca PLCn Cetma l1Mo 351

2a010000<:13:
6^lerJ Ior Necurd rn
MEFCE.B LbtfNTY, OHIO
fNI4HRH K BufPbER
414-10-2001 1G:19 PM_
SLIPVIV PEE[1 14.0"
f1R FooL 123 Page 171 - 112

[001M)W2135

hNPFfiE

FILE

DON0Q0816



tURAL COMMUNITY INSURANCE AGENCY, INC
3501 THURSTON AVENUE
4NOKA, MN 55303-1060

PAGE 1

800/451-3836 EXT. 2301
OR EXT. 2120

THIS DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT FOR A 1099 INFORMATION RETURN

RICHARD L ADAMS
1262 SCHROEDER
CELINA OH 45822

FOR TAX YEAR

2001

TAX PAYER ID NUMBER

REDACTER

1099-MISC (OMB No.1545-0115)

PAYERS FEDERAL

ID NUMBER

41-1706414

SUMMARYOF' MISCELLANEOUS INCOME AS REPORTED - CROP INSURANCEPROCEEDS

OTAL INDEMNITY
YME,NT REPC^R

TO HAVE ANY CORRECTIONS MADE TO YOUR FORM 1099, YOUMUST CONTACT OUR
OFFICE BEFORE FEBRUARY 28,2002,

1E "TOTAL INDEMNITY PAYMENT" WHICH INCLUDES ALL AMOUNTS DEDUCTED FROM THE CLAIM(S) AND
4ECK(S) ISSUED, IS CONSIDERED TAXABLE INCOME BY THE INTERNAL REVENUE SERVICE. PLEASE

CONTACT YOUR TAX PREPARER OR THE IRS IF YOU HAVE ANY QUESTIONS ON REPORTING THIS INCOME.

THIS IS IMPORTANT TAX INFORMATION AND IS BEING FURNISHED TO THE INTERNAL REVENUE SERVICE.
IF YOU ARE REQUIRED TO FILE A RETURN, A NEGLIGENCE PENALTY OR OTHER SANCTION WILL/MAY BE
IMPOSED ON YOU IF THIS INCOME IS TAXABLE AND IRS DETERMINES THAT IT HAS NOT BEEN REPORTED.



RURAL COMMUNITY INSURANCE AGENCY, INC
3501 THURSTON AVENUE
ANfOKA, MN 55303-1060

PAGE 1

800/451-3836 EXT. 2301
OR EXT. 2300

THIS DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT FOR A 1099 INFORMATION RETURN

RICHARD L ADAMS
1262 SCHROEDER
CELINA OH 45822

FOR TAX YEAR

2002

rTAx PAYER fD NUMBER

REDACTED..

TOTALINDEMNITY-E APPRECIATE fOUR BiJSINESs "' n^^

1093-MISC (OMB No.1545-0115)

PAYERS FEDERAL

ID NUMBER

41-1708414

C"O HAVE ANY CORRECTIONS MADE TO YOUR FORM 1099, YOU MUST CONTACT OUR
OFFICE REFORE FEBRUARY 28,2093..

TNE "TOTAL INDEMNITY PAYMENT" WHICH INCLUDES ALL AMOUNTS DEDUCTED FROM THE CLAIM{S) AND
3ECK(S) ISSUED, IS CONSIDERED TAXABLE INCOME BY THE INTERNAL REVENUESERVICE: PLEASE

..ONTACT YOUR TAX PREPARER OR THE IRS IF YOU HAVE ANY QUESTIONS ON REPORTING THIS INCOME.

THIS IS IMPORTANT TAX INFORMATION AND IS BEING FURNISHED TO THE (NTERNAL REVENUE SERVICE
IF YOU ARE REflUlRED TO FILE A RETURN, A NEGLIGENCE PENALTY OR OTHER SANCTION WILLR„fAY BE
IMPOSED ON YOU IF THIS INCOME IS TAXABLE AND IRS DETERMINES THAT IT HAS NOT BEEN REPORTED.
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GRL.AT^EIRICAN,
iNSUIiANCE CROUY

Regional Office: 23 - Cincinnati
PROnUCER

RiCHARD ADAMS
1261 SCHROEDER RD
CELINA, OH 45822

I.I.I JII,LirtI r. Jtit. 1. 11 111 r1

AGeNCY 101823

JAMESFENNIG

FENNIG INSURANCE AGENCY

1456 SAINT ANTHONY RD
COLDWATER, OH 45828-9736

Phone: (419) 942-1509

Fax: (419) 942-1503

Email: JIMFENNIG@BRIGHT.NET

x0BaA(06102)

Page I

^ ^^ ^ Statement Date:9/5/03
^ Inctudes Transactions Through: 9/5/03

Producer Tax ID#: REDACTED

County Crn Base Risk Net
p Premium Subsidy Premium

MP !C Policy

x,.

Men:er

Mercer

2003-0H-030906836 TertninabonDate: 9f30l03
Wheat 880.00

S
334.00 546.00

ublutal 880.00 334.00 546.00
Termination Oate: 3/15/04

O.m
4,187.00 1,592 00 2 595 00

Suybeans

S b

3,0401]0 1,155.00
, ,

1,885.00
u tolai 7,227.00 2,747.00 4,480,00

MPCI Total 8.107.00 3,081.00 5,026.00
ABOSubsidy 1,740.n0

Administrative Fees 90,00
Tofal Premium & Fees 9,937.00

Admin
Fecs

Total

Status:Paid

30.00

Premium Due Date: 7/1f03

576 00
30 00

.

Status: Pre-8i11
.

JO00

Premium Due Date:1011103
576.00

2,625.00
30.00

191i00
e0.00 4,540.00

90 00. 5,11600

DON001896

NOTE A late charqe of 15.00"4 perannurn wflt be assesserf Npaymenf is no( rece/vetl in our Cincinnari offlce by ffie anpmpnate due date (see reverre akfe).U.nsettterl claims cb not preventtatre charges. lfthe tutaf arnormt due as re0exted has been remdted, please disrsgard ttHS noGCe_
KeeptnispartforyovrrecortAs. Yourcancetl,dcheckisyourrcteipt.

Statement of i4ccount



REA1AmERICAN,
19SURANGECVMPAmEs

Regional Otfice: 23 - Cincinnati
PRODOGEfi

RICHARD ADAMS
1261 SCHROEDER RD
CEI_INA, OH 45822

I.Ir.I.Iri,I,111,.6lrJriirirr1

Statement of Account Page I

%oo3A(06/02)

Statement Date: 6/5/03
Includes Transactions Through: 615103

Producer Tax ID#:
REDACTED

AGENCY 101823

JAMES FENNIG

FENNIG INSURANCE AGENCY

1456 SAINT ANTHONY RD
COl.DWATER,OH 45828-9736.

Phone: (419) 942-1509

Fax: (419)942-1503

Ernail: .IIMFEN NI G@E3RIGHT.NET

County

M

Crop Base
Premium Pdisk Net Atlmin

5uhsitly Premium Fees
PCI Policy

t
2003-OH-030906836 TerminationDate:.v30/03 Status: Pre-Bill

Premfum Due D t 71^e(cer Wbeal

S b
.880.00 33400 546.00 30=00

a e: 1103

u lolal 880.00 334AU 946.00 30.00
MPCI Total 880.00 334.00 54600 30.00

A 8 O Subsidy
Administrative Fees

Total Premium 8 Fees

21600

30.00
1,126 00

Total

57600
576 00

576.00

5760t7

0 oD:

0.00;

DON001898

NOTE,A lafe charge nI f5.00% porannunr wrfl be asscssetl ilpvynrent is nof rMelved irz aurCinclnnati omce by fho appropriafe riue date {see revarse sirfoJUnsetOed efairru do not prevent7ate charges lftbe tothaf arrraunt rtue as re0a-teO tias beea renzi(tetl, pleasu tllsregartl fhis no6ce.
Knepthispartioryourrecruos. YourcancejwCheckis yourfec»JAt



Xa93A (o602)

CiRIiAI yrrRICAN,

Statement of Account Page 1

INSUIlANCE GnOUP

Regional Office: 23 - Cincinnati
PRODUGER

RICHARD ADAMS
1261 SCHROEDER RD
CELINA, OH 45822

County CropP Premium

MPCt Policy
Mercer

2003-OH-030506836

Wheat _880.00

Mercer

SubtWal 88000

Corn 4,167.00
Mercer

Soybeans 31583900
S Mu otal 7,770.00

MPCI Total 650 008 .,
A & 0 Subsidy 1,855.00

Administrative Fees 80.00
Total Premium & Fees 10,595,00

Statement Date:10/5/03
Includes Transactions Through: 1015/03

Producer Tax ID#:
REDACTED

Ac[Ncy 101823

JAMES FENNIG

FENNIG INSURANCE AGENCY

1456 SAINT ANTHONY RD

COLDWATER;OH 45828-9736

Phone: (419) 942-1509

Fax: (419)942-1503

Email: JIMFENNIGOBRIGHT.NE i

Risk Net
Subsidy Premium Admin

Fees
Total

Temrina0on Date: 5f30103 Status:aid Premium Due Date: 711103
334.00 546,00 30.00 576 00
334.00 546.00 30.00

.

576 00Temiination Date: 3115/O4 Status: Due Premium Dae Date: 10/11
,

1,592.00 2.595.00
03

30.IX1 2 625 00136t00 2,22200 3U.00
, .

ao?z522953.00 4,817.00 60.00
.

4,8T7.00
3,26700 5,363,00 90.CA 5,453.00

lota), s 5,453,00

.etumShe Penatty 0.00.11
Payme^tsaridRetuads ,..(g,1q60pj..

:' InteresfAgsessed ' 0

ik' '

. =.3iastaian!s =
^ t;oSsGledits ' (2$g:^l,

m u

Rerint By Prcmitim me patq
unt RemdiNng to be Billetl - 0:00
ount pue Wlth RemAt.ince- . 49:00

.v IA o ntPaya^rle 4900.-

NOTE A late charge of 15.00% pernnnom wi11 be assesseU ilisymentis not receivetl in our C7ncinnatf offIce by ibe appmpriate due tlate (s^ reverse sitle)Uaseitied clainrs rlo not pieventiato charges. Othe toful amount due as reRectud has been mmltetl, pioase drsnegarcl Brts nn(ice.Keepthispartroryourrecorrls. YourcancwlletlcheckTsyonrr^ipt



-_-- __
%003A(06/e2)

t)

IG REAJAM,kCAN
INSURANCEGR6UP

Regional Office: 22 - Peoria
PRODUCER

RICHARD ADAMS
1262 SCHROEDER RD
CELINA, OH 45822-9734

Statement of Account Page 1

Statement Date: 09/07104
Includes Transactions Through: 09107104

Producer Tax ID#:

AGENCY 109715

RYAN W. FENNIG

FENNIG INSURANCE AGENCY
1456 SAINT ANTHONY RD
COLDWATER,OH 45828-9736

ItItrIt1t1tIrrlrt,1 1,1 rulrriIrrIrrI6LJrl n1 rrLd
Phone: (419) 942-1509

Fax: (419) 942-1503

Email: jimfennig@bright.net

REDACTED

County Crop
ease

Premium
Risk Net

Subsidy Premium
Admin

Fees Total

MPCI Policy 2004-OH-030-906836 Termination Date: 09130104 Status: Paid Premium Due Date: 07101/04
Mereer Wheat 543.00 299.00 244.00 30-00 274.00

Subtotal 543.00 299.00 244.00 30.00 274.00
.. , Termination Date: 03115105 Status: Pre-Bill Premium Due Datot 70tOt104

Mercer Soybeans 7.799.00 2,964A0 4,835.00 30.00 4,885.00
Mcrcer Com 3,851.00 1,463.00 2,388.00 30.00 2,418.n0

Subtoial 11,650.00 4,427.00 7,223.00 60.00 7-283.00

MPCI Total 12,193.00 4,726.00 7.467.00 90.00 7,557.00
A & 0 Subsidy 2,592.00

Ad i i ti Ftm s ra ven ees
Total Premium & Fees

90.00
14,875.00

RemitBv Pie
wntRemamina[o6e-Eilletl^ .

A(nWtUt Due witb'ftemittahGe, -'.

0 00
a oo

< 728300
ium Due Date:

DON001902

NOTE: A late charge oF 1500% per anmmn vldl be assessed itpayment is not reoetved in ourCincinnaG olrce by the appropriste due dafe (see reverse side)-
Unsettled clairns do notprevent late charges. If the total amount due as teflected has been remitted, please disregard tbis notice.

Keep this part Ior yoerrecnrds Yourcancelled check is yourreceipt.

Los'sC^edhs
CO1dlAmountPaYa"b!e',
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^--r, MP(;i Proot ot Loss tor Lrop Y ear Luub Page

GREA^'AntEtirc:vv.
INSIIPANCf CflOl1P

State: Ohio
MPCI P Ii - 2006-OH-030-906836o c

Regional Office: 22 - Peona

PRODUCER

ADAMS, RICHARD

1262 SCHROEDER RD
CELINA, OH 45822-9734

y.
Claim: 906836-02

Producer Tax ID#:
RE17A(;TF-Ri

AGENCY 109715

FENNIG - HOMAN AGRIBUSINESS INC.

1456 SAINT ANTHONY RD
COLDWATER, OH 45828-9736

Mercer County Soybeans - CRC
Stage Production

Unit FSN Stage Acres Guarantee ToCount

0104 2250 H 31.5 5958 478.3

0101 2396 H 21.5 4184 654.0

Revenue

Price To Count Share

5.93 2836 1.000

5.93 3878 1.000

Payable

3122

306

3428Total Indemnity

342812/26106 Credits

DON001907



GREAT AMERICAN INSURANCF COMPANY
580 WALNUT ST 13-W-1
CINCINNATI, OH 45202
800-8404363

RICHARD ADAMS
1262 SCHROEDER RD
CELINA, OH 45822

PLEASE REVIEW ALL DATA CAREFULLY.

IF THE TAX ID, NAME OR ADDRESS IS INCORRFCT,
CALL 800-840-4363 AS SOON AS POSSIBLE.
THANK YOU FOR YOLIR COOPERATION.

DON001908
[_] CORRECTED ( if checked)

AYFR'S name streel address, uly, stale ZIP oode, nnd telepnone no- Renls OMBNn.1545-0115
iREATAMER7CAN 1NSURANCE COMPANY
B0 WALNUT Sr 13-W-1
INCINNATI OH 45202, 2006D0-840-4363 Noyanies

-

ornl 1099-MISC
tYER'S f ieral idenlilicallon number TECIPIENT'S If nli6ca4U1 nurnber Olberlncwne Fetlerat Income tax wittrheld

1-0501234 Rf=DAC3EQ
ECIPIENYSname, slroal address, efly, state, and 21P Cade

CHARD ADANIS
'62 SCHROFDER RD
- -^tA, OH 45822

aum rmmber ( see instruniansl

i-30556966D

Seellel14G8A deler2ls l5b Seclion 409Anaome

5 Flsbfng boat P'oceeds

9 Payer mede dlrem sales of `
$5,000 Or more ef nqnsumer
pmduets fo a buyer
freeipient)lorresale

3 Excess gWden pamchuto paymem

16 $t te l.u withheld

m 1099-MISC (keep for your records)

1099-Misc Instructions to Recipients
rccount numbea May show an accuunl or other unfque number IAe payer assrgned So
u'stingulsn your account

n. unrs sllown may be subtect to sell-employment (SE) Izx. 11 youe nef
Icome from sd4amploymear is $400 or more, you musl file a return and campule
our SF_ Inx on Schedvle SE ( Form 1040)- See Pu4 334. Tax Guide for SmaU Business,

niore ImonoaGOn.IIno income or secial semrrty and Medcare taCes were wilhh9tl and

e srll rocaidng Inese paymoms, sce Porm f040-8S, Estimated T. lor Individua6.

¢Ilvaduals must repon as expfained below- Corpuraliors, flducrafies, oe paNiBrships

epon Ihe amounls on Ihe proper Iine of your tax retunl.

oxes 1 and 2, 9epon rants fram realestale an SchedWe E(Fom, 1040)- II you provided

gniliaml SorvlCos 10rhe IeoaN. soM real eetale as 3 business. or renlafl personal peppeny

, a buslness repon on Schedule C or CEZ ) FCrm 1 0ac) Por myalces on timber, coal, and
)o orc, sez Pub. 544, Sales and Olner Disposions ol Assel,

ox S.Generally, repnn m15 mnonnl onthe'ONerlnsomz Gne of Form I010 and iden6(y

e paymen. Tlle amount shvrvn mey ba paymenls rccerved as Ue beneficiary ol a

.ceased ¢mpioyee, prizas. aa,ards, la.able damages. lndian gaming probl,s, orolher

sable invnmeS6e Pub525. Taxableand Nontaxable Income-il it is Iladeor business
. rappn mm amounl on Schetlule C. C-FJ_. ar F( FOrm 10a0)_
lhows backup wgl,huldfng or witholdinq on Indlxn gaming prolltx Genera'.Iy- a
nvxl baekup xilntqld af a 28"6 rale if you did nat lemisll your taxpayer

amiflealton number. See Fovn VJ9. Requasl br Taxpayer taraHdicalian Numpar and
IniliCeliWl, for mo2 inlommtion. Repun Illis ampunf oO y0ur 4ncpme lax relum as tax

nnew.

.x 5. An amauM in mia box means ihe liahing baaf operafor considers you selFemployed
yon tnis amouot oo Schedulo C or CEZ IFonn 1040)} Sea Pub. 595, Tax HigMignts
Cammemial Fishermnn

Ix 6. Fcr Ndividuats, repen on Sahedule C ar C-EZ iFOnn 1040),

x ). Shor5 nonemployee compensation. If you ar6 in tha trade or businass ol salching

6 Medical ondhe

9 Subshlute paym9
primerest .

p

Miscellaneous
Income

rairia

Ileu of dividand

0 Crop huuancepmcceds

z
$13,169.00

-CopYB

For Recipient
Thisisimportenf!ac
intormatian and is

being fumished to
the Inrornal Revenue

Service.lf you am
repuired to file a

retum, a negligence
penafly or Other

anction may be
impased on you il
t6151ncre is

laxableaROtbe!FS

determines Nae it

has nnt been

repaned,
14 Gross proceRds paitl to an atlornq

17 SYalelPaye 't t o. te st 1 inwme

OH/ OH310^01234

Departnlent of the Freasury - Internal Revenue Servlce

fisn, bax 7 may show cash you received lor Iho saie of fish If payments in this bpx are
SE inpome, reporl thls amolmr on Schedule G C-EZ or F(FOrm 1040), er^d complere

Schedltlo SE(FOm11040). You received this fonn (oslnarl ol Form W2 because Ibepayer

did not eonsider you an employee and did net vnlhhoM Income twr or social securdy and

Mediwre Iaxes-COmaz,t t0e payeril yop belleve t0is loml is (ncorred m hzs been issued
In errer It yntr bali9re ybu are all emplpyee, repeR thia am011n1 en Ilne Z el Fom11C40

and call the IRS far inlormaflon So how to mporl any soclal seemify arN Ivlediiare faxes

Box 9-Slovs subslilute payments in Iku ol dNdands or laxcxempl lmerest reoeived by

your bmker on your behall as a resull ol a ben of your securilies. Reporl on the'Gltre.
rl.^.ame" line al Fprm 1040.

Box 9. If phecked, F5;01;0 or more o( salRS ol coneumer produels was paid!o you a'I e
buy-sell, depnaiFcommission. or olher basls. A de6ar amouM daes not nave In ba shmvn.
Generany, mppn any income Irom yoursal6 ollhese produms on Scheduie C. or GEZ
{Fom,1040).

Box 10. Fopo4 thls am0unl on line 8 ol Scnedulo F(Form 1040).

Box 13. SYwvrs your tolat compensalibn of exeesa golden paraehule p9ymenfs sublect

te a"20 i excise Ia.x. See Ifl6 FOrm 1040 fnslnlCtiane for YRlere tp repOn

Box 14. Shows 9Soss proceeds paid to an allomey in conneotlen wilh leeal senices
Repod only Ihe Iaxable parl as 4veme on yaur refanl.
Bex 15a. Shewe W nen! /sarda121ra15 35 a R6n6mployR6 under a n9nqUalit,ed delErred

c0mpensalion (NDDC) plan thal is subjeet to the reguirenlents ol aeclton 409A Any

mirrgs on current and pnor year delenals must also be reponea-
Box 15b. Shoes income as a nonompfoyee under a NODC plan Nal does not meet me

reguitcvnenls of sectlon 409h 1Tis amounl is a45o irmluded itt box 7 as npnemployoe

Iompensalloa Nny amounl included in box 15a that Ys currantty taxable is alsa inckNed
n 1NS box. This tnoome is xlso aub7etl lo a subsfontlel addilional tax to be reported

on Pprm 1040. See TmW Tax' in tbe Form 1040 insttuulions.
Box 16-18. SnowS stale or IpCaI rnceme lax wiIMRN rrrvn iee



GREAT AMERICAN INSURANCE COMPANY
49 EAST FOURTH STREET, SUITE 408, CINCINNATI, OHIO 45202

MAIL TO:

FENNIG-HOMANAGRIBUSINESS INC.

1456 SAINT ANTHONY RD

COLDWATER, OH 45828-9736

MD

l01o7458s1
0000252986

PC-22 FOR: MULTIPERIL INSURANCE LOSS ACCOUNT

ADAMS, RICHARO 109715 FENNLG - HOMAN AGRIBUSINESS INC.

1262 SCHROEDER RD 1456 SAINT ANTHONY RD

CELINA, OH 45822-9734 COLOWATER, OH 45828-9736

State: OH Policy: 506836 Claim: 906836-03 Year: 2006 TaxID:

Mercer County Corn - CRC

REDACTED

Stage Prod To Revenue
Unit FSN Stage Acres Guarantee Count Price To Count Share Payable
0102 2396 H 11.5 3112 764.3 3.03 2316 1.000 796
0105 2320 H 10.0 3297 579.6 3.03 1756 1.000 1541

Total Indemnity 2337

12/27/06 Credits 1930

12/27/06 Check 252986 407

DON001909

MD010636100061



GREAT AMERICAN INSURANCE COMPANY
49 EAST FOURTH STREET, SUITE 408, CINCINNATI, OHIO 45202

MAIL T0:

FENNIG - HOMAN AGRIBUSINESS INC.

1456 SAINT ANTHONY RD

COLDWATER, OH 45828-9736

MD

LO LO 747395
0000253156

PC-22 FOR: MULTIPERIL INSURANCE LOSS ACCOUNT

ADAMS, RICHARD 109715 FENNIG - HOMAN AGRIBUSINESS INC.

1262 SCHROEDER RD 1456 SAINT ANTHONY RO

CELINA, OH 45822-9734 COLDWATER, OH 45828-9736

S'.a.a: OH ---r̂oiicy:9C'o636 Cfiaim:-906836-01 Year: 2007 TaxID:
Mercer County Wheat - RA

Stage

Unit FSN Stage Acres Guarantee
00104 2250 P2 18.0 2185
00106 P2 5.7 703

Prod To Revenue

Count Price To Count Share
0.0 4.35 0 1.000
0.0 4.35 0 1.000

REDACTED

Total Indemnity

12/28/06 Credits

12/28/06 Check 253156

Payable
765
246

1011

199
812

DON001910

MD010636200101



GHEAT AMERICAN INSURANCE COMPANY
580 WALNIJT ST 13W-1
CINCINNATI, OH 45202
800-840-4363

RICHARD ADAMS
1262 SCHROEDER RD
CELINA, OH 45822

PLEASE REVIEW ALL DATA CAREFULLY.

IF THE TAX ID, NAME OR ADORESS IS INCOROECT,
CALL 800-840-4363 AS SOON AS POSSIBI.F.
THANK YOU FOR YOUH COOPERATION.

1:1 CORRECTED ( if checked)

.anam , s rae a re s , slale, m]e. and lelephane na t Aents ". .... . . .. .. . . . .. "- "OMB. No. 1545 -01.15 . -. .. . . . . . . .
GREAT AMERICAN INSURANCECOMPANY
580 WALNUi ST 13-W-1
CINCINNA71, OH 45202

20 7 Miscella800-840-4363 znoyanies neousL u0
Income

- Form 1099-MISC
PAYEft'Sledaral0enffivaUO unber FECIPIENTSidnM rnnumber

A nY^

^

30the rcvnle -'-Federal mcometae wnhheltl OOpy B
31-0501234 ^ nu ` "
_..__ . "

For Aecipient
.

FtECIPIENYSname,streetaddresacny.
_

5tale,EndZlYCOde
.___ _..___

sFlshingb oatproneerlv 6Medkalantlheallhcarepzyments
Thislsimpmfanltax

Informatlonandls
RICHARD ADAMS baing(,rnshvelo
1162SCHROEDERHD welmernalne.enuo

INA,OH4J822 9NOneurp;'oyvecompensalion 85pbstnmopaymemsin4euoldiviaenns Servco.lfyoaare

' •. ... .
orhnerest.
.. . ...

requireEtofiloa
" . .i•eluiv,anegllgankre

enalt or ll
9Payermadedrt9nlsalvsol tOCmpinsurancepmcueds

p y o ler
xnetlonmaybe

$5,010 or m0r2 of Consumer
productstoabuyer

rmposeC On you if
q

(reoiplenl) lonesalo $1 037 00
Ibfs fncome Is

, . IaxableantlthelflS
n 12 aaferminoslhata

hasaotbeen
4ccounl number (see lslruclions) pa13 Excess goldon raehute payments 14 Gros p•ceeds pald lo a 1 allorl ey

reponed.

:H-305569660

tieClion9o9Adelendls
- t5b5 lo 4(T3Aincome 16SlalelazwilnneM

_
1> SlalelP y s slate no. -"-111 Slale Income

-' ---- Oti/OH310501234
Form 1099-MISC

1099-Misc Instructions for Recipients
Acceunt numbor. May showan apvounl ur olhor unlque nurnber Ihe payeras tignad to
msringaishyouraccuuul.
Anmunts shown may be sub)ttl to sel4employmertl (SE) tax. If your net
mcome trom sell-omploylneM ¢ 3a00 cr marn, you amn Gle a relurn anJ compule

your SE lax on Schedule SE (Form 1040) S. Pub 334. iax Guide for Slnall Business

)er mnrE InI0m1a1Nn. II rro nLome or SacialSeCUlily and Mebleam laxe3 were 1YINleld and

yos ate 51i11 raeeiving Ihese paymenls, see Foon 1040 -ES, F_slinlated Tax for Ind'.rideals

Indvduab mr1.91 reperl as e%plRlned ler bpx 7 balow. Cerpelallone. IkYUpiaries, or

polVler]hips repen the ammNls nn flle pmper line ol yollr lax relurn.

Boxes 1 antl 2. RepoO renls irom real eslals On SChedole E{FOrm 1040).It you pNvtdad

Sigllilicam Servlces fo Ihe Ieeanl, eold real esVale es a buainess, vr renletl persorlal pmperly
as a busineES rEport pn Schedvle C or C£Z (FOrm 10401 Forroyallies an Ilmber, coal, arul
iron 0r2, seo Pub_ 544. Sales and Olber Disposd:ons of Asseha

Box 3. Genemlly_ repon IGisamovnl uu tbe'Other income' line ol FOnrr 1040 and identSy

Ihe paymerrl Tho amoura shown may be paymenls recalved as tlre benefclary ol a doceasee

empbyee. ptl7e6. awards,l2xable damages, Inr12n gaming proffls, paymenls mabe hy

e3mployer5lo brmOr employans wtln are seNing in Ihe Almed FerC?s or tlle NatiPllal Guard.

r tax2blC incrYne See Pu6. 525. Taxabla antl Nuntaxablo Income. If d Is ImCe or
3s incOme, repo0 fii5 amount nn Sdtedule C, C-FZ, or F(Farm 1040)

Boi 5. Slmws backup wnhheltling or w9hbokling on Intlian gaming omfits Geno211y, a
payer mu5t backup withholtl at a 20%rate B you tlvJ nol lurnish your taxpayer

idenlifi<alion nwnber SevPoml W9. Request lur Taxpayerldentiliczlion Numberantl
Cerlilication, for more intormatlorr. rleper] Nis amounl on your mcOme lax relarn as tax
wi111heIC.

9ox 5. An amount in Ibis Wxlneans Ilre iu•bing bPat operalorconsitlers you self-employeG
Flepon Illi9 amounl an Scheaule C or C-EZ (FOtm 10401_ See Pub 334.

Box 6. Forirrdividllals, tepprt eo Shcadvle C or C-13Z fPerm 1040).
Box 1. Sbo'rv5 nonempleyco campenysllon_ It vou are in ma narln nr n„^:^e« ..r ..^.^r......

(keep for your records)

DON001911

Dopartrnent of tho Treasury - Internel Revenue Sorvlce

fs4 W. y mey shoa casb No raceivedforthe sale Ot ILdI. II paYnrenls in Ihis box ara

SE fncome, repvrt Uns amounl on SHredule C. GEZ, or F(FOrm 1040). and complele
Schebule SE (Form 10401 You received lh¢ lorm (nstead of Fmm W-2 becarw e the payer
did not consider you an empleyel.` and did nm wnnhold'ncome lax or secial SeeurPy and

Meieare laxe9. Conla l Ihe (layer iY you be6eve Ihis lomi 1.111T iect or haS bean issOCd

I error. II you believe you are an employse, cell lhe In51or Intonnalion on how to repOn

ally yOCi01 Seeu(ly 2nd Mbdicaro laxes ar }ye Ferm 6919, nncollec1er16IN:ial Securlly arlJ

Merlicare Taxes on Wagcs.

BOx 8, Slmws suhslitllle 111ymenis in licu al o'wldands ol tanexempt hlleresl reoeived by

your brOker on your behalf as a resulr 01 a loml of your securll(es Repon on the'Glher

InCOme' Ilneol F.I. 1040.

eox 9. If checked, $5.000 or more of sales of wnsumer producls was paPo lo you on a
buy3el( deposil-commis5ian, or olb2r basi5. A dvlldr amOuel dae9 not hava ro be Vlovttl
Gener911y, report any Inuvme (ronr your sale of these prOUums on Smeduie C or C-F[
(rLnn 10E0)

Box 10. Repolf Ihlsamounton Il(ie B ol SchedWe F(Form 10401.
Box 1& SbowS your lolal WmpeoSetbp of ex4es5 golden paraehure p3ymen15 subiecl

lo a 20% excisv lax See the Form 1040 Instrumions Ior vrtlere to mpon.
Box 14. Shnws gross Vrucaeds paid to an attoroey in connecNOn eblh legal servicry
Peport onff Ih6 taxeble pxn as Incmrte pn your relurn,
Box 1 sa. Shoya cuoenlyeardefenals as a nonemployee under a nonqualilied deloered
tonlpCn521i0n (\QDC) plan Ihdl ls subleCl to the requirement5 Ot seLYion 409A. Any
earnings on curtent and prioryear delernals are aBO reponetl.

Box 15b. ShoWS inopnte as a nonEmplayee under an NQOQ plan Utal nvr.5 nol meel Ibe
reqldrements of setllon 409A_ This amounl is also included hl box ] as nonemplpyae

cOmper.satioa My amounl included tn box 15a tha15 currently larabre is also IncludeU

In Inls box 1Tis Incpmf. is also suelecl to a sunslanlNl addilional lax to be reponed



GREAT AMERICAN INSURANCE COMPANY
49 EAST FOURTH STREET, SUITE 408, CINCINNATI, OHIO 45202

MAIL TO:

FENNIG - HOMAN AGRIBUSINESS INC.

1456 SAINT ANTHONY RD

COLDWATER, OH 45828-9736

MD

io loa 3 71,00
0000260694

PC-22 FOR: MULTIPERIL INSURANCE LOSS ACCOUNT

ADAMS, RICHARD 109715 FENNIG - HOMAN AGRIBUSINESS INC.

1262 SCHROEDER RD 1456 SAINT ANTHONY RD

CELINA, OH 45822-9734 CDLDWATER, OH 45828-9736

State: OH P.^.t;cy: 906836 Ciaim: 90ti836-01 Year: 2007 TaxID:
Mercer County Wheat - RA

REDACTED

Stage Prod To Revenue

Unit FSN Stage Acres Guarantee Count Price To Count Share Payable
00104 2250 P2 18:0 2983 0.0 5.94 0 1.000 1044

00106 P2 5.7 960 0.0 5.94 0 1.000 336

Total Indemnity 1380

12/^8/06 Credits 199

12/28/06 Check 253157 812

07/31/07 Check 260694 369

DON001912

MD010721200183



GREAT AMERICAN INSURANCE COMPANY
49 EAST FOURTH STREET, SUITE 408, CINCINNATI, 0HI0 45202

MIL TO:

FENNIG - HOMAN AGRIBUSINESS INC.

1456 SAINT ANTHONYRD

COLDWATER, OH 45828-9736

MD

000026846'18 6 8 14 4

PC-22 FOR: MULTIPERIL INSURANCE LOSS ACCOUNT

ADAMS, RICHARD 109715 FENNIG - HOMAN AGRIBUSINESS INC.

1262 SCHROEDER RD 14S6 SAINT ANTHONY RD

CELINA, OH 45822-9734 COLDWATER, OH 45828-9736

St3te• OH Palicy: 9q6836- C7,3iM:906836-q2..- .-.Yearo 2007 _. TaxID: _
Mercer County Wheat -RA ^̂{'+C" y'+ ŷ L,yg _

Stage Prod To Revenue ^ p^ ^'^A`^c` ^D

Unit FSN Stage Acres Guarantee Count Price To Count Share Payable
00102 2396 H 7:S 2539 314.9 S.94 1871 1.000 668

Total Indemnity 668

MD010726700046

09/24/07 Check 268461 668

DON001912-A



pp^^ RURAL
S^ COMMUNIIY

1NSURANCE
SGRVICES

FSN

93-3005 J S CROP INSURANCE It
` 1123N400E

PORTLAND IN 47371

PHONE (260)726-2111

CROP

CRCCN

CRCCN

CRCCN

CGN

CRCSS

CRCSB

`BA

RICHARDLAOAMS
1262 SCHROEDER
CELINA OH 45822
PHONE: (419) 942-1888

UNIT

01 01

01 02

01 04

07 00

01 01

01 02

2396

2396

2396

2396

2396

2250

4789

2396

2396

2396

2396

MPCI SUMMARY OF LOSS

ACRES

11.00

4.00

11.70

10.00

1.80

16.00

32.00

33.80

PRAC

003

003

003

003

003

003

003

053

0536.10 1

11.00

7.40

053

053

CE REJFLECYSTRANSA.CTION

TYP

016

016

016

016

016

016

016

000

000

000

000

S PO9

STG GUAR/
ACRE

131.80

110.50

110.50

110.50

110.50

118.20

98.601

31.50

28.90

28.90

28.90

TEDA.SOF 1&

BASE
PRICE

2.32

2.32

2.32

2.32

2.32

2.32

2.32

4.50

4.50

4.50

4.50

PolicV #: 2002 34-951-135375 Claim #: 769598
County: MERCER 107

Paye 1

Date: 12/10102 TOTAL LOSS $2^15$.00

AMOUNT OF CHECK $20,154.00

*PREMIUM BALANCE DUE $.00

LAFLPO ADJ
GUAR

PROD TO
COUNT ... ...

HARVEST
PRICE SHARE PAYABLE

2.52 1.000 2646

2.52 1.000 666

2.52 1.000 1948

2.52 1.000 1665

2.52 1.000 300

2.52 1.000 2364

2.52 .500 2691

5.45 1.000 867

5.45 1.000 0

5.45 1.000 0

5,45 1.000 0

3854.00

1081.00

3163.00

2703.00

487.00

4765.00

7951.00

5804.00

.00

00

.00

1008.00
399.8. BU

415.00
164.8 BU

1215.00
482.0 BU

1038.00
411.9 BU

187.00
74.2 6U

2401.00
952.9 BU

2569.00
1019.3 BU

4937.00
905.9 BU

994.00
182.4 BU

1796 , 00
329.5 BU

1209.00
221.8 BU

10/2002
DON001884

Mpsokhkrfrm ------------ ----------- --------------------------- ---------- ------------ --------------
---------- ____ _ ____

CROP YEAR:
POLICY NO.:
LEGAL NAME:
TAXID NO.:

INFORMATION ON FILE

2002 MPCI
34-951-135375
RICHARD L ADAMS

REDACTErt-

CORREC7 LEGAL. NAME (please prin[)

SOCIAL SECURITY NUMBER
OR

IMPORTANT TAX INFORMATION

IOENTIfICATU10NNUM0ERWHENVnN N EMNITYHAS9EEN SSUE rAYFH

IF THE INFORMATION SHOWN IS CORRECT YOU MAY DISREGARD
THIS REQUEST. PRINT ANY CORRECTION TO THE LEGAL NAME OR
NUMBER IN THE SPACE PROVIDED AND RETURN TO RCIS
ACCOUNTING DEPARTMENT 3501 THURSTON AVENUE, ANOKA MN
55303-1060

FEERAL EMPLOYER TAX ID NUMBER

I CER(IFY THE ACCURACY OF THE INFORMATION PROVIDED. SIGNATURE DATE



RURAL COMMUNITY
INSURANCE SERVICES
3501 Thurston Avenue
Anoka, MN 55303-1060

Policy #: 2002 34-951-135375

RICHARD L ADAMS
1262 SCHROEDER
CELINA OH 45822
PHONE: (419) 942-1888

MPCI SUMMARY OF LOSS

13-3005 1 S CROP INSURANCE II
1123 N 400 E
PORTLAND IN 47371

HARVEST

CROP I UNIT I FSN I ACRES I PR A C
BASE

E LPRICE,LPO
LAFI

ADJ I
GUAR

PROD TO
COUNT PRICE

CRCSB 201 04 250 36.50 053 000 H 28.90I 4.501 N N 5750.001 5057.00
927.9 8U

5.45

CRC6B 01 05 20.80 053 000 H 28.90 4.50 N N 3275.00 1922.00
352.7 BU

5.45

23.80 053 000 H 28.90 4.50 N N 3750.00 2201.00
403.8 8U

5.45

CRCSBi 0700 14789 65.60 053 000 H 34.90 4.50 N N 12475.00 5651.00
1036.9 BU

5.45

Date: 12110/02
Page: 2

Claim ff: 769598

1.000 693

1.000 1353

1.000 1549

.500
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You've owned the property or had an

interest in the property since how long, sir?

A. 1994.

Q. Since '94?

A. Correct.

Q. Okay. Do you know how long the property was owned by

your relatives prior to '94?

A. I do not know. No, I don't.

Q. Your family members that you acquired the property

through, did they ever talk to you about any flooding

that occurred on the property?

A. No, not to me specifically.

Q. Okay. Would you agree with me, sir, that going back

to paragraph numbered 5, that your statement that the

most invasive flood occurred in 2003 was based solely

on information that was provided to you from other

people?

A. That's correct.

Q. Okay. Go to paragraph number 6. It states that you

reviewed a complaint. Do you see that?

A. Yes.

Q. Do you remember reviewing that complaint?

A. Yes.

Q. As we sit here today, do you still believe that the

contents of the complaint were true and accurate?

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094

www.deponet.com`® DEPONET



Paul A: Agnello

22

1

2

3

4

5

6

7

February 26, 2010

A. Not that I recal]., no.

Q. But after 1997, your knowledge about flooding

conditions were provided to you by other people; is

that correct?

A. Right. That's correct.

Q. Let's move on to number 5, paragraph numbered 5. It

says "To date, the most invasive flood occurred in

2003.

10
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Can you tell me, in regard to that

statement, how do you know that the most invasive

flood occurred in 2003?

MS. BREWER: Objection.

MR. MARTIN: Unless your attorney instructs

you not to answer the question, you can still go ahead

and answer.

THE WITNESS: I guess I'm looking for

clarification then.

BY MR. MARTIN:

Q. Okay. I can try to ask it a different way.

We went through this earlier, but you

agreed that you signed this affidavit; right?

A. That's correct.

Q. And this is your statement, it says, "To date, the

most invasive flood occurred in 2003."

So my question is, how do you know that in

tion
Toll Free: 1!
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says that you own lands, since ODNR replaced the

western spillway of Grand Lake St. Marys in 1997, and

that those lands are subject to a variety of

adjectives there, but basically saying subject to

continuing, persistent, frequent, and inevitable

increased severe flooding from the western spill.way of

Grand Lake St. Marys.

And I guess just what I want to know, sir,

if you could tell me what information you have

acquired that causes you to make the statement that

this land that you own or partially own has been

subject to these conditions.

A. Most of my information as part of investing in that

land is through the owners and the folks that farm the

property. So they are the closest to it, and that's

the information I have.

Q. Okay. So if you could, tell me, first of all, who has

provided you with information about the conditions

that are described here in number 4? What are the

names of the people?

A. Either Toni Powell or Jerry Powell.

Q. And are those relatives of yours or your wife's?

A. Yes.

Q. Okay. What were they able to tell you about these

conditions?

\\^^ DEPONET
Nationwide Scheduling
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sounds like the people that are farming the crop are

getting 50 percent, you are getting 50 percent, and

the other co-owner of the property is getting 50

percent, and that doesn't add up to me. I may have it

wrong.

A. Right. No, that's fair. So of my half of the

acreage, so in this example would be 36 acres, I get

half of that, so __

Q_ Oh, okay.

A. I think you get it now.

Q. Yeah. Okay. I see that. And besides -- okay, you

visited in around Christmas '09. Did you ever visit

these properties and see them when there was flooding

conditions on the properties?

A. I don't specifically recall, no.

Q. Do you recall if you were on the properties in July of

2003?

A. No, I don't.

Q. Did anyone show you any photographs or video of what

the land looked like during July of 2003 with flooding

conditions?

A. I do have photographs. I've seen photographs. I

don't recall if they were part of 2003 or not.

Q. Do you know if you took those photographs yourself?

A. I did not.

Nationwide Scheduling
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A.

Q.

No.

If you know, sir, how many acres are there in that

first parcel, the one beginning with the 28?

A. I don't remember which one was each -- or excuse me,

which one was which. I believe the total of what we

own -- the total is 72 acres, of what we own is 36.

I'm not sure how much is on the smaller of the two

,
parcels acreage-wise.

So between the two parcels together, if you combine

them since they are next to each other, could you

estimate the total acreage between the two of them?

A. Yes. I believe it is 72 acres between the two, total.

Q. Okay. Do you know how much of that is tillable

acreage?

A. I believe all of it is.

Q. Do you do any farming, sir?

A. No.

Q. Do you know who does the farming on these two parcels?

A. My father-in-law and brother-in-law.

Q. Do they pay you any rent?

A. Clarify the question for me.

Q. Sure. You don't farm the property yourself; right,

sir?

A. That's correct.

0. And the individuals that do farm this land, do they

Nationwide Scheduling
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A. Yes, they are.

Q. Or adjacent to each other?

A. Yes, they are.

Q. And do you know if there is an address associated with

the parcels?

A. Oh, I do not know that, no.

Q. Do you know if there is a road adjacent to these

parcels?

A. Yes. Route 49.

Q. Okay. Route 49. Do you know if the parcels have

frontage on Route 49?

A. They do not.

Q. Okay. The next numbered paragraph, number 3, says

that "I own lands that lie adjacent to or near Beaver

Creek and/or adjacent to or near the Wabash River near

it's confluence with Beaver Creek."

Do you see that statement?

A. Yes.

Q. Are the lands that you own that are adjacent to those

bodies of water, are those the two that are described

in paragraph number 2?

A. Correct.

Q. And how close are the parcels to the Beaver Creek?

A. They butt right up to it.

Q• Do you know if the Beaver Creek actually runs through

Nationwide Scheduling
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A. it is only my mother-in-law that owns the other half

of this property and not my father-in-law.

Q. Okay. So you understand that your ownership is, say,

a 50 percent interest?

A. Yes.

Q. And when did you become a co-owner of the two

properties?

A. 1994, as I recall.

Q. Do you know if both of those parcels were acquired by

you -- I shouldn't say acquired by you, but both of

those parcels were parcels that you obtained your

interest in at the same time?

A. As I recall, yes.

Q. Do you know what year it was?

A. 1994, as I recall.

Q. Okay. 1994. Did you pay any money to acquire the

interest?

A. Yes.

Q. Do you recall what the amount of the money was for,

let's say, the first property that's listed there, the

28-010400 parcel?

A. I think it wasn't necessarily split out, but between

the two, we spent $11,000 on a down payinent.

Q. Okay. Fair enough. So basically you got your

interests in both parcels, $11,000 down payment for

Nationwide Scheduling
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as Exhibit A.

A. Yes.

Q. Have you seen this before?

A. Yes.

Q. Just direct your attention to the second page of that

document. Is that your signature on that page?

A. Yes.

Q. Do you recall when you signed this document?

A. Defi.nitely the 26th of June it was signed:

Q. Do you remember what the purpose was for this

document?

MS. BREWER: Objection. Mr. Agnello, if

you understand the question, you can answer_

THE WITNESS: If you could clarify it a

little bit more, that would be great.

BY MR. MARTIN:

Q. Okay. Why did you -- I'm sorry, let me rephrase that.

Do you recall what the purpose of this

document was?

A. Yes.

Q. And do you recognize whether this was an affidavit

that was provided to be attached to your -- or I'm not

saying yours, but a copy of the affidavit was to be

included in a complaint?

A. Yes.

^ Nationwide Scheduling
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Q. And after graduating from Bowling Green, did you

pursue any further educational opportunities?

A. I took a few quarters of classes at University of

Toledo.

Q. What type of courses did you take there?

A. Business classes mostly.

Q. And did those courses lead to you attaining any type

of degree or certification?

A. No.

Q. What do you do for a living, sir?

A. I'in a project manager.

Q. Who is your employer right now?

A. Siemens.

Q. And if you could just briefly describe for me what

your job description is as a project manager.

A. I manage implementations of health care software

systems in hospital environments.

Q. And how long have you been doing that?

A. 23 years.

Q. And how long have you been with Siemens?

A. 23 years.

Q. Before you started working for them, who did you work

for?

A. Prior to that I worked for Stautzenberger College in

Toledo, Ohio, and also for Waite High School in

^^- Nationwide Scheduling
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Those are really the main guidelines, other

than if you need to take a break, you can do that. I

don't think we'll be really lengthy today with this

deposition, but if you do need to get up and stretch

and take a break, that's fine, just let us know that_

So does all that make sense to you?

February 26, 2010

6

mislead you in any way. So if you don't understand my

question or you just can't hear it, if you can't hear

it through the phone or the question does not make

sense to you, let me know that, please, and then I

will ask the question again or ask it a different way

or do whatever I need to do to make the question such

that you can understand it and accurately answer it.

A. Yes.

Q• All right. Very good. Well, what I'd just like to

do, Mr. Agnello, could you just spell. your name for us

for the record?

A. Yes. It is Paul, P-a-u-l, and last name Agnello,

A-g-n-e-1-1-o.

Q. Okay. Mr. Agnello, I want to just ask a few basic

background questi.ons first. The first is right now

you are in Detroit; is that correct?

A. That's correct.

Q. And besides Rhonda and the court reporter, is there

anyone else in the room with you right now?

Nationwide Scheduling
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Detroit, Michigan

Friday, February 26, 2010

12:52 p.m.

PAUL A. AGNELLO

having first been duly sworn, was examined and

testified as follows:

EXAMINATION

BY MR. MARTIN:

0. My name is Daniel Martin. I'm an attorney for the

State of Ohio representing the state in an action that

you and others have filed against the state involving

the spillway at Grand Lake St. Marys. And the first

question I usually like to ask is whether you've ever

had your deposition taken before.

A. No.

Q. Okay. What I want to do is I'll just go over a few

guidelines to maybe help us this afternoon.

A. Okay.

Q. The first thing is, because we are doing this by

telephone, it is important that we try to keep the

record straight for the court reporter. And one thing

to try to do in that regard is to avoid talking over

each other. And there might even be a little delay

maybe between when I ask my question and when you hear

Nationwide Scheduling
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APPEARANCES:

February 26, 2010

MARTHA C. BREWER (Telephonically)

Vorys, Sater, Seymour and Pease, LLP

52 East Gay Street

Columbus, Ohio 43215

(614) 464-5626

Appearing on behalf of the Plaintiffs.

DANIEL J. MARTIN (Telephonically)

Assistant Attorney General

Ohio Department of Natural Resources

2045 Morse Road, D-2

Columbus, Ohio 43229

(614) 265-6870

Appearing on behalf of the State of Ohio.

ALSO PRESENT:

Rhonda Powell
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A. Yes.

Q. Do you believe that the allegations that were made in

the compl.aint were based on your personal knowledge?

MS. BREWER: Objection.

THE WITNESS: If you maybe want to restate

the question.

BY MR. MARTIN:

Q. I'm sorry, I didn't catch your response.

A. Restate the question or clarify, please.

O. Okay. Paragraph numbered 6 indicates that you

"reviewed the complaint and the facts relating to my

real estate and the flooding of my lands caused by

ODNR from the western spillway of Grand Lake St. Marys

and swear that those facts are true and accurate based

on personal knowledge."

My understanding, though, it sounds like

the information you are relying upon is provided by

other people. So I guess can you explain for me what

facts are within your personal knowledge that allow

you to state that the statements made in the complaint

were true and accurate?

MS. BREWER: Objection.

MR. MARTIN: Court Reporter, coul.d you read

that question again?

(Record read back as requested.)

Nationwide Scheduling
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co-owners, if you will, that there has been a

pronounced increase in the flooding in those years

specified, and it seems to be attributed in some way

to the -- that spillway.

Fair to say that before the spillway was modified in

1997, there was some flooding on this property?

MS. BREWER: Objection.

MR: MARTIN: Court reporter, could you read

back the witness's response to the last question?

(Record read back as requested.)

Q•

BY MR. MARTIN:

Q. Now, you mention pronounced increase. That seems to

indicate to me that you are not saying there was no

flooding before '97, just after '97 you've seen a

pronounced increase. I mean is that true?

A. That's correct, yes.

Q. All right. Do you know if any of this land is in a

floodplain?

A. I do not know that, no.

Q. Do you know when you first became aware of the

modifications made to the ODNR spil].way

A. I don't recall.

Q. You have no recollection at all?

A. No.

MS. BREWER: Objection.

_^--
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BY MS. BREWER:

Q. You mentioned that you receive a percentage of the

crop that's produced on this property. Is that right?

A. That's correct.

Q. So if the crop is decreased in a certain year, that

means that you also get less from the property; is

that right?

A. That's correct, less yield, yes.

Q. Less yield. Okay. Since 1997, do you know if you've

been receiving less yield from the crops on the

property?

A. Yes. I just don't recall which years.

Q. Okay. But you know that you have been receiving less

money from the crops on the property?

A. That's correct.

Q. Okay, Do you think that the property would be worth

more if it didn't flood?

A. Perhaps, yes, because that's something you would have

to explain to someone if they looked to acquire that

land.

Q. Okay. Let me just review my notes and make sure there

is nothing else.

Do you ever remember hearing about flooding

before 1997 like you've heard about since 1997?

A. I would say that's true, yes.

Nationwide Scheduling
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THE WITNESS: Yes, please.

MS. BREWER: Okay. Thank you.

MR. MARTIN: Thank you for your time.

(The deposition was concluded at 1:43 p.m.)

^ Nationwide Scheduling
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MS. BREWER: Objection.

BY MR. MARTIN:

Q. If you know.

A. I don't recall, no.

Q. But you would agree with me that cropland and crops

can be affected by drought, as well as by flood

waters?

A. Yes.

Q. Okay.

MR. MARTIN: Nothing beyond that for me.

MS. BREWER: Okay. Mr. Agnello, if the

state decides to order a copy of the transcript, you

have the right to read and review the transcript to

make sure everything that you said was accurate. That

won't happen today, it will probably happen in a

couple of weeks, but the court reporter will have a

chance to type up the discussion we had today.

I recommend to my clients that they do take

the opportunity to read and review. Would you like to

do that?
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State of. Michigan )

County of Wayne

I certify that this transcript is a

complete, true, and correct record of the testimony of

the witness held in this case.

I also certify that, prior to taking this

deposition, the witness was duly sworn or affirmed to

tell the truth.

I further certify that I am not a relative

or an employee of an attorney for a party, or a

relative or an employee of a party; and that I am not

financially interested, directly or indirectly, in the

matter.

March 8, 2010

Angela E. Broccardo, CSR-4679

Notary Public, Wayne County, Michigan
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1)atc:

To:

From:

RE:

03/08/2010
PAUL AGNELLO C/O MARTHA BREWER, ESQ.

DIRECTOR OF PRODUCTION

WAYNE T. DONER, et al. vs.

SEAN D. LOGAN, et al.

File: 57050

Deposition of: PAUL AGNELLO

Deposition Date: 02/26/2010

Original Transcript Recipient: DAN MARTIN, ESQ.

cc: All counsel present

Your signature is required as aclcnowledgment that you have read the transcript of yoor deposition in the

above-referenced matter.

Please complete ttte following steps within 30 days of the date of this mcmoranduin:

• Read the enclosed condensed copy of the transeript of your deposition

• Make any corrections necessary on the Eriata sheet only

• Sign the bottom of the Errata sheet

• Sign the Ceitificate

• Return only the following to our offices within 30 days of receipt of this memorandum:

• Original, executed C:ertificate

• Completed, signed Errata sheet

RETURN REQUESTED DOCUMENTS TO:

Deponet
2700 Centennial Tower

101 Marietta Street

Atlanta, GA 30303

Please direct questions regarding this memorandum to DepoNet Client Support at 800.337.6638 or or

ClientCareCadeponet.com.
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-H^AV I`I` OF PATIT. A. A(* ,

S`E'A11s OF MICHIGAN )
) ss:

COUNTY Of, L,T V, NG,7TOlti )

^o-

My r3a:ne is Paul A. Agnello, I a..^ over the age of 21, and I am cotnpetettt to

make this affidavit. 'T'he facts stated herein are with`s€t my Isersca€ral knowledge and

are true and correct. I state as follows:

l. t. axal a Itela..toc in this znan zius ; Respondent Sean D.

Logan, Director, Ol7io Department ofNatural Resources (<`ODNW").

2. Specifically, I am an owner ofrea! estate described a

Parcel Numbers 28-(}10404}.4000 and 42-014000.0000.

ds that lie adjacent to or near Beaver Creek andksr acijacent

to or inear the Wabash River near its confluence with 13eaver Creek.

4. 1 own lwzds which, since ODNR replaced the westem spillway of

Grand Lake St. Marys in 1997, are subject to continuing, persistent, fiequc=nt„ and

inevitable increased severe flooding from the westerrt spillway of C .̀,rand Lake St.

To date, the most invasive flood Qceurred in 2003, but my property

has been subject to contint?ing, persistent, frequent, and inevitable increased severe

g since 1997.



6. 1 have reviewed the E.".ampiaint and the facts relating to iny real estate

and the fl®ad;ing of nly lands caused by ODNR from the westem spiltway of Grand

Lake St. Marys and swear that tfatise faa d accurate, based on personal

Iedge.

FURT HER A. ^ IAN'r SAYETH NA1J($HT.

Sworrp in my gn-esence and subscribed befare aue this E^^day

2009.

-2-

June,

t79l2yYa0 CuGrmbtts106%
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO
EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of WAYNE M. BAIJCI-IER,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, ori

Friday, February 12, 2010, at 9:30 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public wi.thin and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com

25
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Mindy Worly

Principal Attorney

Executive Agencies

30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus, Ohio 43216-1008

25
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C O N T E N T S

WITNESSES DIRECT CROSS

Wayne M. Baucher F-65 W-4

E X H I B I T S

RESPONDENT'S DESCRIPTION MARKED

A Map 27

B Map 29

25
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WAYNE M. BAUCHER

Of lawful age, a witrress herein, having beerr duly

sworn, as hereinafLer certified, was examined arid

testified as follows:

CROSS-EXAMINATION

BY MS. WORLY:

Q. Good morning, sir.

Q• My name is Mindy Worly, I'm an

Assistant Attorney General for the State of Ohio,

and I'm representing ODNR who is a Defendant in

this lawsuit.

A. Okay.

Q. Could you state your name for the

record, please?

A. Wayne M. Baucher.

Q. Oh, it's Baucher not Baucher.

A. I say it Baucher. Yeah, there

might be some that might say Baucher, but that's

the way I've been raised on it, yeah, Baucher.

Q. Mr. Baucher, I apologize for

mispronouncing.

A. No, that's fine. You might be more

right than I know.

2511 Q. Mr. Baucher, have you ever had your
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deposition taken?

A. One time, I did have one taken

once.

Q. How long ago was that?

A. Probably about a couple years ago.

Q. And what was the substance of that

lawsuit":

A. Over an iinplement. I had traded a

tractor, like several years ago, I'm saying 25, 30

years ago, I even had trouble remembering, but I

traded it to a dealer and the dealer subsequently

sold it, and that gentleman got hurt severely when

he was attempting to move a round, I guess it was

a round bale, and he had it roll back on him, and

then there was this questioning of, you know, what

shape was the machine when I got rid of it, and

then about probably how the dealer prepped it for

resale, it was over that.

Q. So did the person who bought the

tractor that was injured sue you or did the dealer

sue you?

A. Well, no, I was just, had to give

my deposition about how it was wtien it went in. ]

think -- and that's -- I think he sued the dealer.

2511 Q. So you were not a defendant in that
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lawsuit?

A. No.

Q

years?

Okay. And that's been maybe 25

A. Oh, the tractor deal was, I didn't

realize you could do that, but whatever, yeah.

Q. So let me refresh some of the

ground rules with regards to a deposition. First

of all, any time you want to take a break, just

let me or your attorney know.

A. Okay.

It'].l be fine. The only thing I

would ask is, if I asked you a question, if you

could answer it before you ask to take a break, it

would be appreciated.

A. Okay.

Q. If you can't hear what I say, ask

me to speak-up.

A. Okay.

Q• If you don't understand what I say,

ask me to rephrase it or repeat it. If you answer

a question, I'].l assume you heard it. Only answer

what you know from your first-hand knowledge.

Don't answer based on something somebody told you

or soinething you read.
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A. Okay.

Q. Don't guess, just want to know what

you know. I won't ask you anything about anything

your attorneys have told you. Okay.

A. Yeah.

Q. Okay. Great. Now, you've brought

a lawsuit against ODNR, is that correct?

A . Uh-huh.

Q. How did you become apart of that

lawsuit?

MR. FUSONIE: Objection to the

extent that you're asking for him to

disclose attorney-client communications

or attorney work product. If you have

an independent answer outside of

anything that you have talked to your

attorneys about, you can answer the

question.

Q•

you.

Again, nothing your attorney told

A. I guess my feelings on it was is

group of people that's been flooded quite a bit.

I guess I'm gonna say more in recent years than

early, and there's been no change. My thought is

-- about the spillway, no change in how it's
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operated, and more water comes west, and that's

kind of the direction, you know, we're all in, so

I think that's how it come about.

Q. How did you learn about the

lawsuit?

MR. FUSONIE: Objection. Again, i.f

you if you can answer that independently

of anything that your attorneys have

communicated wi_th you.

Q- Did you talk to your neighborhoods,

did you read about it in the paper, did you --

A. I would say --

MR. FUSONIE: I'm confused as to

what lawsuit you are askirrg about,

'cause he is in this lawsuit as a

Plaintiff Relator in this lawsuit.

Q. And my question is simple, how did

you come to join to become apart in this lawsuit?

A. I guess in general a lot of 'em are

neighbors, you know, and we're all kind of that

line on it. I guess you'd say people talked

about, you know, the flooding and what's going on,

you know, I didn't read about it.

Q. Did you file an affidavit in this

lawsuit, do you recall?
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A. Yes, I think we did, yes.

Q. Do you remember what you stated in

that affidavit?

A. Probably not word-for-word, but in

generalities I can.

Q. Sure. Tell me generally what you

stated in that affidavit?

A. After 1997, I believe, it was in

the change of the spillway when it was rebuilt,

how I felt that the -- and overtime, you krrow, not

the first year, overtime how you've seen Lhe water

come faster, not necessarily the big flood, just

more water quicker, and then once it's out over

its banks it backs up more to a person like rne

over in areas are. T think I put on the farm

that's close to the beaver. In the worst year was

around '03, I think I had 8 and a half acres, the

other farm maybe 7 acres, anywhere from one to two

and a half feet, numerous, or just -- I didn't

take a tape measure out and measure it, so. Those

are the worst, but the water just comes more

often, you know. You look out and I guess I

didn't take pictures, I should_ I even crawled up

where I got high to take a look and I couldn't

believe it. It was a couple of years. I think it
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was '03 and '05, but the water -- I guess you'd

say kind of comes out so often you kind of, oh,

well, you know, how bad is it gonna get this time,

and then, you know, you just kind of go on and you

deal with it. Don't like it but you deal it. Is

that kind of close enough?

Q• I just needed your description of

what you put in your affidavit?

A. I think that somewhat close.

Q. Tell me what properties are you

making claims for in this lawsuit?

A. If you need the number I'm gonna

have to look at the affidavit.

Q - Don't need the numbers, if you can

give me description, if there's a name of the

property or an address of the property or if you

call it something?

A. Yeah, the one where my mother lives

is right on States Route 29, 3300. It's just,

just south of 29, and then right on the north side

of 29 is beaver ditch.

Q. I'm sorry. The north of 29 is

where the beaver ditch is?

A. From my property or our property.

Q. And when you say the "beaver ditch"
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A. That's what I call it, it runs up

east and goes to the spillway, and then the little

beaver is right next to --

Q•

MR. FUSONIE: Well, hold.

Hang on. Is the Beaver Ditch the

same thing as the Beaver Creek?

A. Yes.

Q. Okay. All right. And then you

were saying about the little ditch just now?

A. That just joins in close not too

far from -- i guess I call it big beaver, little

beaver as that's close Lo that property.

Q• So what's -- is the little ditch

part of the Beaver Creek, also?

A. it's adjoining ditch. I don't know

rather to say, what the right terminology is.

Flows into the beaver, how is that.

Q. So is it a separate creek?

A. Yes.

Q. That flows into the Beaver Creek?

A. Yes.

Q. And do you know the name of that

creek?

2511 A. I think it's Little Beaver.
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Q. You call it's Little Beaver?

A. Yeah.

Q. Okay. All right. Is that the

only property you're inaking claim?

A. Then the other property is on

Erastus-Durbin Road.

Q. Can you spell that, please?

A. Erastus-Durbin. It's on the

corners of Fat Road and Pine.

Q. Now is the Erastus-Durbin Farm or

is that called something else?

A. Well I live on that farni, so.

How do I clarify it? 6361 is my home address,

it's on that farm, but that woul.d be better than

the other one 3300.

Q. Now your mother live on the 3300

Farin, is that correct?

A. Correct.

Q. Who owns that property?

A. Baucher Farms owns it, both of 'em.

Q. So Baucher. Farms own 3300 and 6361?

A.. Correct.

Q. Does Baucher Farnis own any other

properties?

A. No.
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Q. Is Baucher Farms incorporated?

A. Yes.

Q. And who are the officers of Baucher

Farms?

A. I'm the President. My mother is

like Vice President and Secretary, I guess you'd

say, and then I have a sister that does not hold a

title but does have a sinall interest.

Q. Any other stockholders?

A. No, just us.

Q. Anybody else live on any of the

other properties, either 3300 or 6361?

A. My wife lives with tne.

Q. At 6361?

A. Yes.

Q. Does she have any ownership share

in that property?

A. No.

Q. Now, when did Baucher Farms

purchase 3300?

A. Well, Baucher Farms did not. How I

say this? It was purchased in roughly '65, 1965,

1966 like 40 acres on 3300, that address.

Q. 4300 or 3300?

A. That 3300, that same address by iny
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mother and father. My father died in an accident

right after they had bought the that farm, and I

think, quite a file was in it, I mean estate form,

my mom was the executor, stuff like that, and then

I would have to look it up, but the exact day it

was incorporated, I'm not sure we incorporated

later on, you know like, I don't know if it was in

the 170's maybe, and then the land all went in

into a corporation, but the core -- I thinlc at

that address 3300 we have added twice to each si.de

of that farm. So it was like 40 acres originally,

then like 35 poirit some acres the second time, and

then like in the -- Like I said, I need the

paperwork to know exactly, but maybe late 180's,

the last 20 was bought. That was -- At them time

is when that became Baucher Farms, and Lhat was

purchased?

Q. So prior to 1980 it was not Baucher

F'arms?

A. The last -- I think -- I believe

the last two purchases were bought by Baucher

Farms, but the original 40 was bought, you know,

like by mother and father.

Q. So Baucher Farms purchased the

original address from your mother and father's
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estate?

A. You know, I don't know how we did

it anymore, but somehow we assumed -- I don't know

how the attorneys did it, but Baucher Farms took

title or ownership of it.

Q• In the last addition the 3300

property was in the 1980's?

A. I think so.

Q. And how big is 3300 today, how many

acres?

A. Ah, let's see, roughly 45, not

quite -- is 35 point something and 20. So what is

that? I can add it up or you can. I'm gonna give

you a number till I --

Q•

something?

Would it be fair to say 55 point

A. Oh, it's bigger than that.

MR. FUSONIE: No.

A. Oh, it's bigger than that, almost

98 or something like that.

Q.

many?

Give me the numbers again, how

A. Like 40, 35 and a half.

Q. So that's 75 and a half?

A. And 20.
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Q. So 95 and a half?

A. That's very close.

Q. Now, tell me what you do on that

piece of property, I know your mom lives there?

A. We have livestock. I have hogs and

cattle under contract and then we farm, you know,

the ground. There is a small woods on it.

there a house on it?

A. Yes, and she lives there.

Q. Any other buildings on the

property?

A. Besides the house?

Q. Yes?

A. Yes, there's a barn L-here for

cattle, and there's two large, I guess you'd say

swine finishers for hogs, and a 48 by 90 pole

buildirig for storage and machinery, and 24 foot in

diameter grain bin, and I think there's one little

out-building where the pump and stuff, it's like 8

by 10.

Q• When you say you have hogs and

cattle under contract, what does that mean?

A. We own the buildings and then we

get paid to take care and feed and finish that

animal, and then it's, you know, they -- I don't
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own the animal, I just own the facilities, you

know, and then I get paid to take care of 'em,

basically.

What does it mean to finish an

animal?

A. Till they're, I guess you'd say, I

could say slaughter weight or finish weight that

they're sold for processing.

Q. So you do not slaughter them there?

A. Not there, no.

Q. You take care of them up until to

the point they're sold for slaughter?

A. Right that accurate?

Q. Is that accurate?

A. That would be accurate.

Q. Okay. All right. Other than your

mother, does anybody else live 3300?

A. Uh-uh.

Q. Like a sister?

A. Uh-uh.

MR. FUSONIE: I have for say

yes or no verbally.

MR. BAUCHBR: Oh, sorry.

Q. Is your mom making any claims in

this lawsuit?



18

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A. As part of, part of an owner, I

guess you'd say since it's Baucher Farms.

Q• So is she one of the plaintiff's,

to your knowledge?

MR. FUSONIE: I think he just

answered that question as part of

Baucher Farms.

A. I guess she -- I don't know, I have

to say I guess she would be if she has an interest

in Baucher Farms.

Q• Tell me about 6361, who lives

there, you and your wife and who else?

A. That's it.

Q. And how big is 6361?

A. I believe that's like 48 point

something.

Q• 48 point something?

A. Yeah. To get real close I have to

look at some numbers.

Q. Okay. Approximately 48 acres, is

that correct?

A. Right.

Q. Any buildings at 48, I'm sorry,

6361?

2511 A. A ranch-style home. There's a 30
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foot grain bin there, a 54 by 90 machine shed for

storage and machinery, and I believe it's --

there's two buildings there for sanie reason

finishings, hogs or swine. One I think is 14 by

40 and the other one is like 25 by 40, small,

that's it.

Q. Any woods there?

A. No.

Q. Okay. And when -- I take it

Baucher F'arms purchased 6361, is that correct?

A. I don't believe that's probably the

correct termi_nology, 'cause that was bought back

in the, probably the 'S0's by my dad's and mom,

and then at the time of her -- I'm not quite sure

when it happened 'cause I was younger then as far

as -- somehow through her settling estates and

stuff from dad's death and then you know stuff got

taken out of the individual's name and put in

Baucher Farms,' so they did not purchase it.

Q. Were you always the President of

Baucher farms?

A. Yes. Wlien my mother decided this

is what she wanted to do, I was -- I guess we

discussed it. She thought that's what she wanted

to do, if I was the President.
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Back then, my first wife she was

the -- like the secretary, and then she died that

wreck, and so then we -- since there's basically

only two of us as officers, you know, at that

point, we gave my mother the job, I believe,

advice on secretary.

Q. Do you recall the year that Baucher

Farms was incorporated?

A. Not exactly.

Q. Ball park?

A. Please.

Q. Ball park?

A. Maybe late 170's or early '80's,

but I'd like to see it on paper before I --

Q. That's fair?

A. -- I have to say something exactly.

Q. Would I be correct in understanding

that your mom lived at 6361 before she moved?

A. No. I finished that. When I got

married that was an open house, and I finished a

house, a shell of --

MR. FUSONIE: You're doing a good

job, you need to just answer the

question that she's asking.

MR. BAUCHER: Okay.
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MR. FUSONIE: She asked: Does your

mom live there?

A. No.

Q - Okay. All right. Prior to moving

to 3300, where did your mom live?

A. Around the corner, and prior to my

dad's death we lived that rented home there and we

farmed that farm.

Q. And where was that farm located?

A. It's on Gause Road. Goes between

Gause Road and Karch Road?

Q. Can you spell Karch Road?

A K-a-r-c-h.

Q. And do you know who farms that

today?

A. Johnsman's farm it. They don't own

it but they farm.

Q. Do you know who owns it today?

A. I believe it's an affiliation of

Stone Co. that has the Stone Quarry.

Q - Now other than 6361 and 3300, do

you farm anywhere else currently?

A. Yes, I have a couple places.

Q. Can you tell me where?

A. There's a real little like a five
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to six acre patch just south of me. Steve Kesler

owns it.

Is Mr. Kesler to your kriowledge a

plaintiff in this lawsuit?

A. I don't know.

Q. Okay. Do you farm anywhere else?

A. To the north of me Rex Sol has a

small farm.

Q. And how much land is Rex Sol?

A. 15, 16 acres.

Q. And you rent that from Rex Sol?

A. Right.

Q. And do you rent the five to six

acre patch from Steve Kesler?

A. Yes.

Q. Any other areas that you farm?

A. On Mud Pike for Lyle Krogman.

Q. Can you spell that last name?

A. K-r-o-g-m-a-n. Krogman.

Q•

that?

A.

is like 92.

Q.

And how large of a patch of land is

I believe that's -- tillable acres

Ninety-two acres? Any other piece

2511 of land that you farm currently?
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A. No.

Q. All right. When did you start

farming at the -- on the 92 acre parcel of land?

A. Roughly six years ago.

Q. So roughly 2004?

A. Yes.

Q. Okay. Arrd what about the five to

six acre of land owned by Steve Kesler?

A. Maybe three years ago.

Q. So approximately --

A. Approximately. Yeah, I don't want

them numbers exact, 'cause -- I can get it but I

don't have it today.

Q. But ball park 2007?

A. Yes.

Q. Okay. And how about the l-and you

rent from Rex Sol, when did start farming?

A. Maybe four years ago.

Q. Approximately 2006?

A. Okay.

Q. Okay. Now, on 3300, what do you

grow?

A. Corn and soybeans.

Q. Any wheat?

A. i did prior to three years ago.
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Three years -- I did have some wheat in the

rotation, but three years ago I went to just corrr

and soybeans.

Q. And these crops are rotated, is

that correct?

A. Yes.

Q. Okay. All right. Do you grow a

crop to feed the hogs and the cattle?

A. No.

Q. And how about 6361, what do you

grow there?

A. Same thing corn and soybean

rotation.

Q• And previously wheat, as well?

A. Yes.

Q•

owned?

And how about at the 92 acres you

A. It's all the same now, corn and

soybean rotation.

Q•

site?

And was there ever wtieat at 92 acre

A. At one point there was, yes.

Q. And how about at the Steve Kesler

property, what do you grow there?

A. Just corn and soybeans. No, I
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Q• And how about the Rex Sol property?

A. I have had wheat, I think I did on

there, now it's all corn and soybean rotation.

Q. Okay. Do you farm all of these

pieces of property by yourself or does anybody

farm with you?

Q•

No, just myself.

And do you farm the 92 acre piece

of property on behalf of Baucher Farms?

A. No, that's in my interest.

Q• And do you farm the patch by Steve

Kesler in Baucher's name?

A. Mine.

Q• And what about with regards to Rex

Sol's piece of property?

A. That's in my name.

Q•

property.

Okay. With regards to the 3300

A. Um-hum.

Q• I know you told me it sits off of

State Route 29, is that correct?

A. Um-hum, yes.

And I believe you said there's the

2511 beaver ditch that runs up east and goes to the
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spillway. Can you tell me more specifically what

the beaver ditch does with regards to 3300?

MR. FUSONIE: Objection. Vague.

Q. Specifically where does it run,

when you say it runs east, does it run through

3300 or along sides 3300?

A. Just north of the 3300 properLy.

Q. Does it touch the - -

A. No.

Q. It does not. How far away is the

Beaver Creek from 3300?

A. Oh, um, I guess I should say I

don't know, because I don't how to measure it.

Q•

miles?

Ball park, is it more than five

A. Oh, way less.

Q. Is it more than three miles?

A. Less.

Q. More than 2 miles?

A. Yes.

Q. More than one mile?

A. Less. Less than that, probably

8th.

Q• 8th of a mile away?

25 11 A. Yeah.
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Q. Okay. I have here two exhibits

that I believe are attached to your affidavit?

A. Okay.

Q. Okay. And may have.

(Map, marked for identification

as Respondent's - Wayne Baucher -

Exhibit A.)

Q. Mr. Baucher, do you recognize that

map?

A. Yes.

Q. Can you tell me what it is, please?

A. I guess you'd say highlighted the

boundary of the property Baucher Farms owns at that

3300 address, it's bolder white.

Q. Okay. And what I'd like you to do

is take this pen if you could and show ine

approximately where the Beaver Creek runs, if you

could draw anyplace?

A. Well I probably need the next map.

I think -- I'm looking for the ditch, but-

Q. And I understand if it's not -- if

you need more space --

A. The beaver ditch is right in here.

Q. Okay. Can you draw that in? When

you say the beaver ditch you mean the creek bed?

A. Creek.
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Q• The Beaver Creek bed or the Beaver

Creek itself or?

MR. FUSONIE: Objection.

Q. Tell me what you mean?

A. The Beaver Creek. I guess I -- How

do you want me to define the ditch or creek more

so, I mean I-- I think it's probably just missed

the map but 'm -

Q. Okay. And if you could just write

Beaver Creek right there for me, please. So would

it be fair to say it runs parallel to your farm?

A. Um-hum.

Q- Okay. Does it at any point cut

through the farm?

A. No.

Q. Okay. And how far along the

parameter of the farm would the creek extend?

A. This goes all the way down here.

This is goes to Celina.

Q. Okay. All right. And you also

mentioned the little Beaver Creek or the little

ditch, where would that be on that map?

A. Down right there.

MS. WORLY: Okay. For the record,

you've drawn where the little ditch or
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the little Beaver Creek is on the map.

Q. Could you also write that please

on the map, as well? Now, I see that there's a

shaded area on that map, can you tell me what that

represents?

A. That was where the worst flooding

was, I believe it was '03.

Q. Do you know who shaded that area?

A. I did.

Q. And how nuch land does that

encompass?

A. Well it was an estimate but I -- to

the best of my knowledge I thought it was 8 and a

half acres.

Q. You didn't measure it, did you?

A. No.

MS. WORLY: Let me have this marked

as B, if I could, Exhibit B.

(Map, marked for identification as
Respondent's -- Wayne Baucher -
Exhibit B.)

Q. Mr. Baucher, the court reporter

has handed you what's been marked as Exhibit B. I

believe it was attached to your affidavit, as

well. Can you tell me what that is, please?

A. The highlighted area is the
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approximate 48 acres where I live.

Q. Is that 6360?

A. 6361, yes.

Q. Or 6361. And does Beaver Creek run

adjacent to that property, as well?

A. No.

Q. Okay. Are there any bodies of

water on that property?

A. No.

Q. How far away is Beaver Creek from

6361?

A. Approximately, I'm gonna say

approximately a mile.

Q. Okay. Do you know how far the

Wabash River is from 3300?

A. Not without measuring it, no.

Q• Do you have a ball park, would it

be more than five miles away?

A. It was less.

Q•

away?

Would it be more than four miles

A. Approximately, three to four, but

I'd have to measure it.

Q. Okay. And what about the Wabash in

relation to 6361, how far away would it be, again,
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ball park?

A. Let's reverse that, I think I

misunderstood. The 6361 would be the, like, I

believe I said "three," didn't I, three or four,

so it would be two mile farther to the 3300

property. Approximately two mile farther than the

6361.

Q. So wabash is how far from 6361?

A. Approximately without measuring it,

three to four, approximate.

Q. And the approximately the Wabash is

how far from 3300?

A. I'll say, I'm gonna say two miles

farther 'cause that how far they are apart, farms

so five, maybe, maybe approximately five.

Q. Okay. And is 6361 east or west of

Beaver Creek?

A. Soutti of Beaver Creek.

Q. Directly south?

A. Um-hum, yes.

Q. Okay. Now I noticed on Exhibit B

that there's some shaded area, what does that

shaded area represent?

A. At the worst, flooding. That's how

it starts all backing up from beaver; how it ends
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up on this farm.

Q. And did you shade that area in

yourself?

A. Yes.

Q Okay. How much, how many acres is

it are you claiming are flooding in 6316?

A. I was estimating seven acres.

Q. I asked you about any water on

6361, you told me there was no following on the

property or through the property. Are there any

hills at 6361, mountains?

MR. FUSONIE: Objection. Form.

Q. You can answer.

A. I'd say there's a hill.

Q. Where is the hill located?

A. Out in, out here in -- Well, let me

be, let me think about it here a minute. I'm

gonna say in this area.

Q• Okay. Can you put an "H" in that

area that you draw on the, for "hill?" Is that

not working?

A. it just doesn't show up well.

Q. And where is your house on that

map?

A. Right here, right in the corner of
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this farm.

Q. Could you just write "house" on the

corner where your house is located? And then you

gave me a list of the various buildings,

out-buildings that are also at 6361, are they all

in the same area or are they scattered?

A. They're all right in thaL cluster.

Q. Could you also write the word

"building" in the cluster, please?

A. This isn't showing up very well.

Q• Other than the buildings that we

discussed, you identified for me, and the house

that you told me about and you inarked on the map,

any other structures on 6361?

A. No, I think I mentioned everything.

Q. Okay. And only that one hill, is

that correct?

A. Um-hum.

MR. FUSONIE: Is that a "yes?"

MR. BAUCHER: Yes. Sorry.

Q. Approximately how tall is the hill?

A. I don't know.

Q. And at 6361, how many acres are

tillable?

2511 A. If there's 48, approximately,
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probably 40 -- I will say 46 -- that's

approximate.

Q. And what about with regards to

3300, how many tillable acres?

A. Well, we had -- May I back up?

Q. Sure.

A. We had some 95 in prior, did not

we, can I say it that way? Do you have that?

Q. I thought you told me 95 and a half

approximately?

A. Okay. I'm gonna say then -- I'm

gonna say approximately il acres, less than that.

So if we can subtract that, I'm go with that

number.

Q• So approximately 84 and a half

acres, would that be correct?

A. Correct.

Q• Now, can you show me where your

mom's house is on Deposition Exhibit A?

A. I believe it's right by in them

trees right there.

Q. Is that also where the small woods

is located?

A. Yes.

Q. Could you put -- can you write
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mom's house or, I guess H should be fine, just put

whatever is easier for you, and maybe a W for

woods is located on the map? Now, is the wooded

area tillable?

A. No.

Q. So that's part of the 11 acres that

you're claiming --

A. Right.

Q. -- is not, untillable?

A. Correct.

Q. Any hills on 3300?

A. Yes.

Q. How many?

A. I'm not sure, depends on what a

"hill" is classified as a height.

Q• Fair enough. Would it be fair to

say there are several and wooden wind mills on the

farm at 3300?

MR. FUSONIE: Objection. He just

said he's not sure how to define hill or

what do you mean by hill.

A. I'd say, no.

Q• How many hills on your mom's would

there be on 3300?

A. I really don't like the word
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"hill," it's a little -- I'll say ro].ling. I

don't really like the word "hill."

Q. Okay. That's fai_r enough. So you

would call 3300 property is rolling, is that how

you would identify it?

A. No, I don't want to say that

either.

Q. How would you describe it?

A. I'll say low-to-gently higher. If

there is a way to measure, maybe I could clarify

it better.

Q. Would you call 6361 also

low-to-gently higher or is it different?

A. I'm gonna say similar.

Q. Okay.

A. I should probably correct myself

about that word "hill." Fverybody has a different

understanding of what "hill" is, so I guess I--

maybe I should back pedal a little bit about -- I

refer to have what measurements are of what a

"hill" is.

Q. Okay. That's fine. Are there any

ditches on 6361?

A. Open ditches?

Q. Open ditches, yes?
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A. No.

Q. Are there any ditches of any sort

at 6361?

A. There are some, a few. Are you

asking me tile?

MR. FUSONIE: If you don't

understand the question.

A. Would you rephrase that again?

Q. Just are there any ditches at 6361?

If I don't understand, I can ask the next

question.

A. Clarify that ditch word a little

bit better.

Q. Okay. Are there any drainage tiles

6361?

A. 6361 there is.

Q. Okay. Are they ditched tiles?

A. Yes, clay.

Q. Okay.

A. Except for the manes and I believe

they're concrete.

Q. And when was the drainage tile

installed at 6361?

A. Right after it was bought, so that

would have been, I think I said earlier late
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1 'S0's, early '60'8.

2 Q. Did you do the work?

3 A. I was a kid and on the tractor out

4 there, so I can kind of remember it, but my dad

5 installed those.

6 Q•

knowledge?

He did it himself, to your

8 A. He hired a contractor I believe.

9 Q. Do you know who he hired?

10 A. No.

11 Q. Okay. Since the ditch tiles were

12

13
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installed, some tiine in the 50's, has anyone ever

come out to reinstall or repair the ditch tiles at

6361?

MR. FUSONIE: Objection.

A. A mane new tile, mane was put in a

few years ago.

Q. Who put that new tile mane in?

A. I believe it was Collige Brothers.

Q. And why was that new tile mane put

in?

A. Because there was so many blowouts

in it and people having holes all on their farms.

Q• Could you repeat that? People were

2511 having what on their farms?
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A. Blowouts or holes where the tile

was and the water. Some of the water couldn't get

away, so it's got a back up and if tkie tiles leak

it'll blow up, come up through your ground.

Q. So when was that mew mane, new tile

mane put in?

A. Approximately in the last seven

years.

Q. Are we talking 2003?

A. I'm gonna say approximately.

Q. Okay. When Collige brothers came

out to put a the new tile mane in, did they advice

you that anything else should be replaced or

repaired?

MR. FUSONIE: Objection.

A. No.

Q. Did they do any other work on the

property?

A. No, just put that mane in and hook

up my existing -- well hook up the existing --

would have cut if they would cut one off.

Q•

off?

Do you know whether they cut one

A. I'm assuming they had to when they

put it in to hook the new one up. So I would
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assume, which I know you're not supposed to

assume, but it had to probably be one.

Q• Do you know how long the job took,

how long Collige brothers took to put in the new

tile mane?

A. Not really.

Q•

job?

A.

petitioned.

taxes.

Q-

petitioned?

A.

How much did you pay thein for the

I believe it was, I believe it was

I don't recall, it the went on our

What does it mean that it's

Instead of the property owrrers

paying the contractor, I believe it was felt it

was more reasonable for the landowners if they

could have a period of time to pay for the

project, if it went, if -- I don't know the

fundamentals, but if i_t went that way, then they

had more time to pay for the project instead of

just a lump sum.

Q• To your knowledge, were other

landowners then, too, using Collige brothers to do

tile work on their pieces of property?

MR. FUSONIE: Objection. Vague.
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MR. FUSONIE: Objection. Lack of

foundation.

Q. To your knowledge?

A. Would you repeat that?

Q. Sure. Tell me to your knowledge

what the scope of this project was?

A. To try and help any existing

problems that maybe were on that farm.

Q. Do you know what other farms were

part of the project?

A. No, not really.

Q. Was it more than five farms?

A. I'll say "yes."

Q. Was it more than ten farms?

A. In that vicinity.

Q• How did you become part of this

project, who contacted you with regards to Collige

farms doing work to help solve some of these

problems?

MR. FUSONIE: Objection. Form.

A. I don't really recall how I got

started. Try that again.
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Q• Sure. How did you become part of

this project undertaken by collige brothers to try

to help some of the problems?

MR. FUSONIE: Objection.

Foundation.

A. I believe it was through soil and

water.

Q. And do you know how much you paid

per year towards the work that Collige brothers

did?

A. The reason I know it was about

seven years because we're not paying on it now,

and that was like a year ago it came off. So I'm

just gonna say several thousand; I just don't

recall the number.

Q. Several thousand a year for seven

years, is that correct?

A. Overall i.t was several thousand,

over the seven-year period.

Q. Now, how much area of your farm has

ditch tile, and by "your farm" I mean 6361?

A. I was young but I believe it was -

Without measuring it I can't say, but I thirik it

was systematically tiled about every 60 feet.

Q. Okay. The entire farm?
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A. Yes.

Q. Now what about 3300, is that also

systematically tiled?

A. No, it's not.

Q. Are there any ditch tiles on 3300?

A. Limited.

Q. Can you show me where on Exhibit A

the ditch tiles are on 3300?

MR. FUSONIE: If you know this will

be an approximation also, if you

know where they are.

A. It's approximate.

MR. FUSONIE: Only put something

down if you know approximately where

they are.

A. Can I have a recess while I think

about that a minute? Or I have to finish, don't

I?

Q. Yeah, I'd like you to finish

first, please.

A. On the tile, are you asking me tile

more of a mane, underground tile or a smaller

systematic tile?

Q. Any ditch tile that's on the

property, if you could show me where that is,
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MR. FUSONIE: That's not what he

said.

Q. Can you tell

MR. FUSONIE: Mane tile and small

tile.

2 5 11 Q Q.

please?

MR. FUSONIE: Only if you know.

A. Okay.

Q. Great. And before we take a break,

if you could just put a D on each of those areas

that we marked so we know that those are ditch

tile areas, actually D-2, if you could, so we know

those are ditch tile areas, and then we can take a

break.

MR. FUSONIE: Do you still need to

take a break, Mr. Baucher?

MR. BAUCHER: No, I just wanted to

clear my head a little bit. I'm fine,

we can go on.

Q- Thank you. Now i believe you

indicated that there might be a difference between

ditch tile and small tiles, is that, is there a

difference?

MS. WORLY: All right. Thank you.

is there a difference between mane
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tile and small tile?

A. Yes. A-- from what I believe a

mane tile is really -- it's not really to drain a

portion of your field, it's to transport water

from the -- and if you have smaller tile you need

those tile to hook up to them. So if you have --

in my opinion if could have a mane tile, it's not

gonna do a lot for you without small tile.

Q•

water drain?

Okay. Now on 3300, where does the

MR. FUSONIE: Objection.

A. This portion goes this way and some

of this breaks and goes, goes out this way, both

go north.

Q• Okay. Am I correct that one

portion goes northeast and one portion qoes

northwest?

A. Okay. It -- and then it ultimately

goes north.

Q. Do you know what body of water the

water drains into from 3300?

A. You mean like a creek or what?

Q. Yes.

A. Beaver Creek.

Q. So it drains into Beaver Creek, is
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that correct?

2 A. Correct.

3 Q. Do you know when the tiles at 3300

4 were laid down ?

5 A. I do not know on this portion over

6 in here.

7 Q. And you're talking --

8 A. That's older -- and the part that I

9 have shaded, I do not know how old that is.

10 Q.
Is that the northeast portion of

11 the map?

12 A. Yes.

13 Q.
What about the northwest portion of

14 the map?

15 A.
And I just did those about a year

16 ago.

1'7 Q. Okay. And why did you do that

18 portion about a year ago?

19 A. 'Cause it's -- the ground was

20 wetter.

21 Q. It was wetter on the north?

22 A. This should -- this should probably

23 also be tiled, let's put it that way, and this

24 wet, so, and I just had a chance to tile this,

25 that's what I did, and I quit 'cause that's how
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far I wanted to spend that much money.

Q. Okay. That's fair enough. Now was

3300 property also part of the project that you

just described --

A. No.

Q. -- with the Collige brothers?

A. Uh-uh, no.

Q. Why not?

MR. FUSONIE: Objection.

Foundation.

Q. If you know? Could you have been

part of the project had you chosen?

A. No.

MR. FUSONIE: Objectiori.

A. No.

Q. Do you know why not?

A. The tile mane on the other farm is

a different mane than the tile on this farm.

Q. How is it different?

A. Differeiit location.

Q. When you put tile in about a year

ago on the northwest portion of the property --

A. Um-hum.

Q• -- were you advised to do so by

25 11 anybody?
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1 A. No.

2 Q. Did anybody help you do it?

3 A. i guess I hired a contractor to

4 actually do the job.

5 Q.
Who did you hire to do the job?

6 A. That was Nick Collige.

7 Q.
Is that different from Collige

8 Brothers?

9 A. Yes.

10 Q.
How much did you pay Nick Collige

11 for the job?

1. 2 A.
Approximately 10,000.

13 Q•
Okay. And how many square feet or

14 how many acres or how much land was tiled by Nick

15 Collige?

16
MR. FUSONIE: Objection to form.

17 A.
Since we did it kind of random, I,

18 I can't tell you an exact acreage we did there.

19 Q. Did you decide the area to tile or

20 did Nick?

21 A. I did.

22 Q-
Was it systematically tiled for

23 that portion of land?

24 A. i guess you could --- It's a little

25 of both, I mean part of it is systematically in
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1 the distance we
put them, but not -- it's not

2 systematically
tiled to the degree it should be.

3 Q. Why not?

4 A. Cost.

5 Q. And where does the water flow, the

6 drainage f low on 3300?

7 A. To what creek?

8 Q. Yes. To what body of water?

9 A. Beaver Creek.

10 Q. Does any of it flow to the little

11 beaver or little ditch?

12 A. No.

13 Q. It all flows to the beaver?

14 A. Correct.

15 Q, is ttre little beaver a rratural body

16 of water?

17
MR. FUSONIE: Objection.

18 A. I don't know what that means,

19 natural body.

20 Q. You didn't dig a ditch there, did

21 you?

22 A. No.

23 Q•
During the time you've lived there

24 's been there?

2511 A. Correct.
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Q. okay. Do you know what kind of

soil is on 3300?

MR. FUSONIE: Objection. Vague.

A. No, not without looking at it,

there's more than one type, I know that.

Q- Do you know some of the types?

A. No, I don't know the correct

terminology.

Q. How about with regards to 6361, do

you know what kind of soil is on 6361?

A. It's both but I don't know the

correct terminology.

Q. That's fi.ne. Do you know whether

the property at 6361 is tiled within irrdustry

standards?

MR. FUSONIE: Objection. Vague.

A. I'm not sure what the industry

standards are.

Q. Okay. Are there any easements at

3300?

MR. FUSONIE: Objection.

A. What do you mean on that?

Q. Does anybody have the right to go

on 3300 for any use but you?

A. Not that I'm aware of. You said



1 3300, correct?

2 Q. Aha, yes?

3 A. Not that I'm aware of_

4 Q. And how about 6361?

5 A. There's a pipeline that crosses

6 that, so I'm sure they probably have a right to do

7 something to that.

8 Q. And what's pipeline for at 6361?

9 MR. FUSONIE: Objection.

10 A.
I just know it's Marathon, I don't

11 know what goes through it.

12 Q.
Okay. Do you participate with

13 regards to 3300 in the Conservation Reserve

14 Program?

15 A. What's that?

16 Q•
If you don't know, it's fine, I

17 just wondered if you do participate. Have you

18 made any application to something call the

19 Conservation Reserve Prograin?

20 A.

Q.

I don't think I do.

Do you participate in the Wetlands

22 Reserve Program?

23 A. No.

24 Q. What about with regards to 6361?

25 A. No.



52

wned 3300ho oQ• Okay. Do you know w

2 before your mother and dad lived there?

3 A. I believe the name was Mi].ler.

4 Q. Are the Miller's still around

5 today?

6 A. I'm not sure.

7 Q. okay. What about 6361, do you know

8 who owned that
property before you purchased it or

9 your folks purchased it?

10 A. I remember as a kid they called it

11 S ickle farm.

12 Q. S-i.-c-k-le?

13 A. I'm assuming that, but I don't know

14 anymore about it.

1.5 Q. Are the Sickle's still around to

16 your knowledge ?

17 A. I have no idea.

18 Q. Now tell me the years from your

19 memory about 3 300 flooded?

20 A. Do you inean a substantial amount or

21 just how often?

22 Q.
Just flooded. I know you told me

23 2003 and 2005, what other years?

24 A. They vary. usually we'll get water

25 in there every year, but it's --



53

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. And we're talking 3300 right now?

A. Correct. Maybe not the same

amount, but it will get water. Usually it's --

gets on there at least one time.

MR. FUSONIE: Are you talking since

1997?

MR. BAUCHER: After,

MR. FUSONIE: After '97?

MR. BAUCHER: Yeah.

Now you lived there or your mother

lived in prior to 1997, is that correct?

A. Right.

Q. Okay. Did it get water on it in

1996, and again we're talking 3300?

A. '96, I don't recall, I guess.

MR. FUSONIE: Don't guess.

Q. Do you recall '95?

A. No.

Q•

'96?

Do you recall anything prior to

A. No. Can I just say it's more

often.

Q. Well that's really not the

question. The question right now is: Do you

remember it flooding prior to '97?
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A. i really can't recall, i mean I

don't know to what extent. I don't know how much.

Q. Did it flood in '96?

A. I don't know.

Q. Did it flood prior to '97?

A. I don't think I can say never.

Q. So it did flood prior to '97; is

that your testimony?

A. The word "flood" is a big word

'cause there's different amounts of water.

Q. Did it have water on it prior to

'97?

A. It's had some water on it, i guess.

Q. Okay. And how about with regards

to 6361, did 6361 have water on it prior to 1997?

A. You mean -- I would think it had

some.

Q. Okay. And would it be fair to say

you don't recall how much water it had, again

we're talking 6361 right now prior to '97?

MR. FUSONIE: Objection to the

extent that he has already testified

that 2003 was the worst flood he's ever

seen.

23

24

25
MS. WORLY: No, I'm talking prior
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to 1997.

MR. FUSONIE: I'm just saying that

that's what he's testified to already

that 2003 was the worst he's ever seen.

Q, Would it be fair -- take that same

question, would it be fair to say that prior to

1997 you do not recall how much water was on 6361?

MR. FUSONIE: Objection to the

extent it's mischaracterizing his prior

testimony which in 2003 was the worst

that he had ever seen.

MS. WORLY: i appreciate your

objection.

A. All right. Do I know how much, is

that the question?

Q. The question is: You don't recall,

is that correct?

A. Yeah, I don't know how much water.

Okay. Now, with regards to 3300,

same question, would it be fair to say you don't

recall how much water was on 3300 prior to 1997?

MR. FUSONIE: Same objection.

A. No, I don't know how much.

Q•
Okay. Now you testified that there

2511 was flooding after '97; is that correct, just
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A. Right.

Q•
Was there a time of year when the

flooding was worse after 1997?

MR. FUSONIE: Objection.

A. I guess in my opinion hi.storically

spring is a bad time depending on how high the

lake level is and how much rain you get, but as we

all know in '03 I believe that was July, so that's

really not spring, and actually, you know, I've

seen the water out in the fall 'cause you're

always worried kind of if you'll get your crop

back, get it out before it could come out.

Q. Okay. Now prior to '97, was there

a time of year when the water was worse on the

land?

A.

MR. FUSONIE: Objection.

Wel.l, I'm sure it's probably --

MR. FUSONIE: She's only asking if

you know.

21

22

23

24

25

A.

Q•

Would you repeat that?

Sure. I heard you say that

historically spring time was a bad time for water,

would that hold true for 1997 and years previous

to 1997, as well?
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MR. FUSONIE: Objection.

A. I guess without changes, I'm not

sure, but I guess I'll say --

MR. FUSONIE: You're not supposed

to guess.

A. I don't know.

Q•
Fair enough. Mr. Baucher, is there

a time of year when flooding is particularly

harmful to crops?

MR. FUSONIE: Objection.

A. Actually it's pretty long is when

it can be harmful, I inean if it comes out before

you can plant it, delays planting which usually is

a yield decrease before it comes out. After the

crop out it, you know, it can drown it and you

have to replant it, that's late which costs, or if

you get that late one, then it drowns it. You

have no way to recoup it. You know, you can't

replant it because it's too late in the season.

So I'd say that varies throughout the year.

Q. Okay. Do you have crop insurance?

A. Yes. -

MS. WORLY: Did you provide any

records with regards crop insurance,

counsel?
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MR. FUSONIE: I don't believe so

because I think the only question is

whether he had filed a claim with crop

insurance company.

Q. Have you ever filed a claim for

crop insurance?

A. Yes.

MS. WORLY: Do you want to provide

us with those documents, please?

MR. FUSONIE: You have to ask what

time frame. You have to establish more

of a foundation.

MS. WORLY: Be happy to.

Q. When did you last file a claim for

crop insurance?

A. I think the last one was just this

year when we had the -- Or actually it was the

opposite, I believe it was due to poor yields in

our area.

Q. And that was filed in 2009?

A. Um-hum.

Q. And what other years since 1995 to

your knowledge to your memory have you filed for

crop insurance?

A. To the best of my recollection I
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only had crop insurance maybe six years.

Q. Okay. And how many -- for how

many years, from how many of those years did you

file for insurance claims?

A. I don't knaw.

Q. Did you file more than once?

A. Yes.

MS. WORLY: Okay. Counsel, can you

provide us with those documents, please?

MR. FUSONIE: Can I just get one

clarification? He has testified that he

also rents out other property in

Mercer County. Have you filed crop

insurance claims regarding either the

3300 property as it's referred to today

or the 6361 property or were they claims

for the other properties that you rent?

Q. Or both?

A. Both.

MS. WORLY: Okay. If you can get

those documents to me, I'd appreciate

it.

MR. FUSONIE: Sure. Stand by our

objection that there's no relevance as

to claims for drought but or poor yield.
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i will withdraw my objection.

Q. Sir, were all the claims you filed

in the last six years with regards to 3300 and

6361 for poor yield?

A. Yes.

MR. FUSONIE: It was yield?

Q. For poor yield?

A. (witness nodding.)

MR. FUSONIE: We'll get the

documents.

MS. WORLY: Thank you.

Q. Sir, do you have flood insurance?

A. No.

Q. Sir, I recall you testifying that

you didn't take any pictures of the flooding you

allege that occurred at 3300 and 6361. Did you

make any diaries or records of any other sort of

the flooding you claim occurred?

A. No, I did not.

Q. Okay. Have you ever made any

claim for crop insurance resulting from flooding

at 3300?

A. Not from the word "flood."

Q. Have you ever made a claim for crop

insurance as a result of water at 3300?
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A. I guess that terminology for me

would be when I have to add 'em up and either my

yield or, you know, isn't it there. You know when

I lose those areas it just affects my yield and

then my yield is down and then that's why at times

there might be a payment.

Q. Okay. Same answer would hold true

with regards to 6361?

A. Right.

Q. Okay. Thank you. Sir, how much do

you think the property at 3300 is worth today?

A. Oh, gosh. I don't know, I don't

know.

Q.
Do you know how much the property

at 6361 is worth today?

A. No, we haven't tried to sell it,

no.

Q.
Do you know whether the price today

would be different from what the price would have

been prior to 1997?

MR. FUSONIE: Objection.

A. Well, I-would think areas of it

would be worth less. You know you can't build on

there, you know what I mean.

Q. Have you had any appraisals of
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either of those properties done?

A. Not recently.

Q• In the general neighborhood where

you live 6361, has there been any development in

the last l0 years?

MR. FUSONIE: Objection.

A. Not that I know of.

Q. What about with regards to the

property at 3300?

MR. FUSONIE: Objection.

A. No.

Q. Sir, do you have any records of

your farming business that would indicate

financials with regards to income statements?

A. it doesn't specify, you know, a

certain, just my -- Do you mean like my income

tax; is that what you mean?

Q. Sure.

A. Yeah, I file income tax.

Q. Is it broken up -- You testified

that there were three properties that you rent in

your own name? -

A. Right.

Q. Not under the corporation, so do

you file separate forms for both?
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A. Yes.

Q, And then with regards to the two

pieces that you farm under --

A. Um-hum.

Q. -- Baucher Farms, you have income

statements, is that correct?

A. I file income tax, I don't know. I

guess ask me that again then.

Q. Are there financial statements

included in your in come tax returns that are

filed on behalf of Baucher Farms?

A. I believe so.

MS. WORLY: Okay. Counsel, can we

get copies of those, too, please?

MR. FUSONIE: I'll have to consider

that. To the extent that they're -- I'm

not sure that -- outside of there is an

indication of crop insurance proceeds if

there has been a request for those type

of documents on the discovery request,

so to the extent that I need to look at

actual request that have been served

upon us, you know, we'll respond.

MS. WORLY: Okay. It's only the

portion that would pertain to crop
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insurance I need to see.

Q. Sir, what was your crop yield last

year at 3300?

A. I think it was in the mid -- I

don't know.

Q. Don't recall?

A. I don't recall exactly.

Q. Okay. Do you recall the crop yield

at 6361 last year?

A. No.

Q- Do you recall. the crop yield for

any years at 3300?

A. No, they vary, I don't know.

Q. And do you recall the crop yield

for any year 6361 sitting here today?

A. I couldn't put a number on it

sitting here.

Q. Okay. That's fair.

MS. WORLY: Can you just give me a

minute?

MR. FUSONIE: Sure.

MS. WORLY: I don't think I have

any other questions. I appreciate it.

Thank you for your time.

MR. FUSONIE: I just half a few,
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Mr. Baucher.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. Does the -- for 6361 property since

1997, does the Beaver Creek have to be out of its

banks for there to be flooding on your property?

A. Yes.

Q. And same question with respect to

3300. Is your answer the same?

A. Yes.

Q• As to 6361 since 1997, has that

property been subject to greater flooding?

A. Yes.

Q. Has it been more often?

A. Yes.

Q. Has it lasted longer?

A. Yes.

Q. And same with respect to the 3300

property. Have since 1997 have more acres been

subject to water or flooding?

A. Yes.

Q. Has flooding been more often on

that property?

A. Yes.

Q. Has it lasted longer?
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1 A. Yes.

2 Q• How long have you farmed,

3 Mr. Baucher, in Mercer County?

4 A. Basically all my life.

5 Q. And how old are you?

6 A. I'm not quite 56.

7 Q. So have you farmed since you were a

8 child?

9 A. Yes. My dad died when I was 12 and

10 I started farming the next year, believe it or

11 not.

12 Q• Prior to 1997 with respect to the

13 3300 farm, did you ever have any heavy rains?

14 A. Before '97?

15 Q. Correct.

16 A. I'm sure there were.

17 MS. WORLY: Objection.

18 Q. And how about --

19 A. Yes.

20 Q. How about as to 6361 property prior

21 to 1997, did you ever have any, what you would

22 consider heavy rains?

23 A. Yes.

24 MS. WORLY: Objection. Lake of

25 foundation.
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Q. And remind me again, 6361 is the

property that you reside at?

A. Yes.

Q. And how long have you resided at

that property?

A. Since about 1973.

Q• Okay. And then 3300 your mom has

-- resides at that property?

A. Since about 1967.

Q. Okay. And you have farmed 3300

since you were about 12 years old?

A. Yeah. We had the 40 acres.

MR. FUSONIE: Forty acres.

A. Once my dad died we got a tractor

and started farming. We had a sale and I started

up the next year at a limited amount, you know, 40

acres.

Q. Do you know what in Mercer County

outside of areas that flood what agricultural land

is going for today?

A. Last numbers I heard it's getting

close to -- I'll put it between 7,000 and 10,000.

Q. Do you believe if you tried to sell

6361 that you would get the same amount of value

per acre?
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MS. WORLY: Objection. Calls for

speculation.

A. Not the whole amount as it is.

Q. Because of the acres that flood?

A. Correct.

Q. And the same question as to 3300?

MS. BRANCH: Objection. Calls for

speculation.

Q. Is your answer the same as to that?

A. It's the same.

Q. Because of the acres that flood?

A. Correct?

MR. FUSONIE: That's all I have.

Do you have any follow-up?

MS. WORLY: No.

MR. FUSONIE: Mr. Baucher, when the

state attorneys order a written

transcript of this deposition, you as

the corporate representative that's been

deposed here today for Baucher Farms,

Baucher Farms itself have the right to

review the transcript to correct any

errors that may have occurred in that.

I can't tell you to do that, I can only

say that I advise you to read the
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transcript. You have to let the court

reporter know now if you would like to

do so.

MR. BAUCHER: I wouldn't mind

looking at it.

MR. FUSONIE: We're done. Thank

you.

MS. WORLY: Thank you for your

patients, I appreciate it.

MR. BAUCHER: Thank you.

_.=---------
WaTe Baucher

(11:00 a.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said WAYNE M. BAUCHER

Was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said WAYNE M. BAUCHER; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this llth day of

February, 2010.

^^^^r^.^, 9^'/ • j'^j ^z^,_- _ __________ _
-

My Commission Expires: Terence M. Holmes

July 28, 2012 Notary Public - State of Ohio
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February 26, 2010

(Witness sworn)

D A V I D N. D O N E R,

called as a witness on behalf of the Respondent herein,

who, having been first duly sworn according to law,

testified as follows:

DIRECT EXAMINATION

BY MR. MARTIN:

Q Okay. Mr. Doner, can you hear me?

A Yes.

MR. FUSONIE: Dan, I can hearyou

well. I can't hear them very well.

BY MR. MARTIN:

A Okay. Yes. I can hear fine.

Q Okay. You might, if there's any

way possible, see if we can get a little closer to the

phone, because I can hear you, but it's a li.ttle faint,

actually.

A Okay. Is that better?

Q That's a little better.

MR. MARTIN: Is that working better, Tom?

MR. FUSONIE: Yes.

BY MR. MARTIN:

Q All right. Well, Mr. Doner, my name

is Daniel Martin. I'm an attorney for the State of Ohio,

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimi le: 1.973.355.3094

www.deponet.com
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February 26, 2010

5

again, when we ask questions, I just ask that you try to,

you know, say yes or no or give an audible response. If

you can't hear me or you don't understand the question,

just let me know and I'll be glad to try and rephrase

the question, ask the question again or do whatever we

need to do to make sure that you hear the question and

can understand the question before you answer. We're

here today to get accurateinformation about the case.

I'm not trying to, you know, trick you or confuse you

to answer a way that you didn't really intend to answer.

And those are really just sort of, you know, the basic

ground rules and do you have any questions about what

I covered?

A No, not really.

Q Okay. Well, why don't we go ahead

and if you would, please, just state your name and spell

your name for the record, please?

A Okay. David Doner, D-A-V-I-D,

D-O-N-E-R.

Q And right now, where do you live,

Mr. Doner?

A At 1029 Jones Avenue, Oak Hill,

West Virginia.

Q And how long have you lived at that

address?25

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094

www.deponet.com
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Q

from, sir?

A

Q

7

Okay. And how far did you continue your

I got my doctorate.

Okay. You have a doctorate?

Yes.

And in what field?

Chemical engineering.

And where did you get your doctorate

West Virginia University.

And, if you could, you know, just kind

of generally or briefly describe for nie what chemical

engineering is?

A

to make a profit.

Q

you graduate from

A

It's a chemist on an industrial scale,

And for your high school education, did

some place there in Mercer County?

Yes, Celina High School.

Q Okay. Well, let's

you graduated from undergrad, did you

that point?

A

school.

Q

just go with after

hold any jobs at

No. I went straight to graduate

And while you were in graduate scliool,

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094

® DEPONET www.deponet.com
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February 26, 2010

A Till '84.

Q And after '84, what did you do?

A I obtained employment at West Virginia

University, Institute of Technology.

Q And how long did you work there?

A I'm still working.

Q Okay. At the time you started, what was

your job description?

A The associate professor.

Q And, as we sit here today, what's your

job description?

A Professor, arrd I'm irrterim chair now.

Q Do you teach in the classroom?

A Yes.

Q What type of subjects have you been

teaching, say, you know, recently, the last couple years

time frame?

A Material and energy balances,

thermodynamics, reaction kinetics, laboratories. I

usually have fluid flow course, heat transfer. That's

probably pretty much it.

Q Do you have any background in

hydraulics?

A Most of our work is closed channel,

not arr open channel, you know, we've got pipes, conduits,

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094DEPONET www.deponet.com
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February 26, 2010

11

A Yes. I have it.

Q Okay. And just ask that you look at

Exhibit A, Mr. Doner, and I'll just direct your attention to

Paragraph No. 2?

A Okay_

Q Well, I'm sorry, first let's look at the

second page of this document of your affidavit. Is your

signature on the second page?

A Yes, it is.

Q And do you remember signing this

affidavit?

A Yes, I do.

Q Okay. Go back to the first page,

and then to Paragraph No. 2?

A (Witness complies)

Q It identifies three parcels of land that

you are owner of. Do you see that?

A Yes, I do.

Q Is that still accurate today?

A I assume the numbers are correct. I

know the parcels, you know, I'm fami].iar with them. But

just how they're numbered, I don't know.

Q Okay. So fair enough. Would it be

fair to say that you believe that, as we sit here today,

you still are an owner of three parcels, although you

Nationwide Scheduling
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Q And do you know, are these three

pieces of land, are they all adjacent to one another or

are they spread apart?

A I know two of them are adjacent. I

believe the other one lies right below it. So, yeah, I

guess I would say they're all adjacent.

Q Do you know if your family -- and when

I say your family, the Doner family or maybe in-laws or

family through marriage, owned any of these parcels while

you were, you kriow, going to school, say in high school

as a Mercer County resident?

A Yes.

Q Were you familiar with these properties

growing up in the community?

A Yes.

Q Did you ever do any farming on these

parcels?

A Yes. As a son of a farmer, we helped.

Q And did you work with your dad?

A Yes.

Q Did you work with any other family

members on any of these properties?

A Yes, my grandfather. I think he owned

part of these.
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A No. Not

MR. FUSONIE: Objection. Vague.

BY MR. MARTIN:

A Not these parcels.

Q Okay. Would these just be, you know,

just pure farmland properties, no residence or anything

like that?

A Yeah, no residence, right.

Q Okay. Have you ever been on one of

these properties during a flood?

A No. Our timing going home was not with

that. We've seen it afterwards, but not during a flood.

Q When you were growing up, you know,

until you left to go to college, did you live near any of

these properties?

A Yes.

Q Okay. I know you testified that you

helped with farming them. Do you recall ever seeing any

flooding on any of these properties prior to your, you

know, going to college?

A It would be minimal flooding in the

spring, you know. A day or two, the water would recede

and it wouldn't be a problem.

Q And I understand it's been a while,

but at least, you know, historically, based on the best
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Q And how did you find out that ODNR,

Ohio Department of Natural Resources, replaced the

spiliway in 1997?

A On our trips back, you know, we

usually drive around the lake.

Q Could you see any of the work being

done, when that replacement was being undertaken?

A No. I'd seenitafter it was done.

I'd seen the old system before.

Q Okay. And I may have asked this

earlier, but I just wanted to clarify it. I'm sorry.

I heard some noise there. Were you saying something,

Mr. Doner? I didn't want to interrupt you.

A No.

Q Okay. After, let's say 1997, do you

have any recollection of ever seeing flooding on any of

those three properties, that you yourself saw?

of

or

A

Q

flooding after

A

Q

pictures?

A

Q

No.

Did you ever see any pictures or photos

197?

Yes, I did.

And who provided you with those photos

My brother, Wayne.

And did you get to keep copies of those

Nationwide Scheduling
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MR. FUSONIE: Objection. Vague.

BY MR. MARTIN:

Q You can still answer, unless you're

instructed not to answer.

A Okay. Could you --

MR. FUSONIE: If you understand the

question, you can answer, Dr. Doner.

BY MR. MARTIN:

A Okay. Can you repeat the question?

Q Sure. And I'11 maybe rephrase it a

bit_ Do you believe ttiat precipitation can have an

impact on flooding?

MR. FUSONIE: Objection.

BY MR. MARTIN:

A

Q

Yes. I'll just not answer that then.

Okay_ So you're going to refuse to

answer the question?

A Yes.

MR. FUSONIE: Hold on. Dr. Doner, if

you understand the question, you can answer it

Are you saying you don't understand the

question?

BY MR. MARTIN:

A No. I understand. Okay. I can

nPPI)MIPT
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MR. FUSONIE: Objection as to form.

BY MR. MARTIN:

A Okay. On one trip home, after this had

happened, I toured the land with my brother.

Q Would that have been in 2003?

A My guess is it's all 2003, but that's a

guess, again. I don't --

Q I'm sorry_ I didn't mean to cut you

off.

A I just meant I don't know the date for

sure.

Q What did you see when you went back on

that visit?

A Lots of debris and like silt and so forth,

much worse than I ever seen, you know. We had to walk. We

couldn't drive back.

Q So did you actually go and inspect the

properties that you own ori that visit?

A Yeah. We walked through most of it.

Q Was there still any stariding water on the

properties at that time?

A No. This is nuch later.

Q Okay. So do you have any knowledge as to

the extent, in other words, how much area was flooded on your

property in 2003?
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property in 200S?

A No.

Q Did you ever see the aftermath of any

flooding in 2005?

A Not that I'm aware of.

Q

property in 2005?

A

Do you know if you ever walked your

I don't recall.

Q How about in 2009, did you ever witness

any flooding in 2009 on the properties?

A No.

Q What about the aftermath of any

flooding?

A No. I didn't really tour the land

then either.

Q Going back to the visit that you

mentioned that, I think, you've described as being

aftermath of the flooding, I believe you inentioned some

debris. Besides debr9.s on the fields, did you witness

anything el.se that appeared to you to be the result of

flooding?

MR. FUSONIE: Objection. He's already

testified as to silt as well as debris.

BY MR. MARTIN:

Q Sorry I forgot the silt. Besides

DEPONET0
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he would be the best person to ask about those

details?

A Yes.

Q As far as the agriculture program?

A Yes.

Q Or the crop losses?

A Yes.

Q Do you know if you everclaimed any crop

loss as a loss on, let's say any type of taxes?

A No, I haven't_ We get a statement of

what we earned and that's what we file, you know. We get

a final number. We don't know what went into it.

Q Right. Do you receive any income from

this property?

A Yes.

Q In what form?

A Okay. It's sharecropped, and then we

get our percentage off of our half, our portion of what's

left.

Q And who does the actual farming on this

property, you know, today or, you know, as we sit here

today?

A Okay_ My brother, Wayne, and his

wife.

Q Okay. And I think as I understand the
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BY MR. MARTIN:

Q Do you know if any of that loss was the

result of late planting because of flooding?

A I would assume that, but I can't answer
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for sure.

Q

February 26, 2010

Do you recall if there was any years

that there was a lower income from the land because of

drought conditions?

A No. I do not recall.

Q Does that mean it didn't happen, or you

just don't recall if it did or didn't?

A Yeah. It mean, yeah, I don't recall.

Q Okay_ Did your brother -- did he ever

give you any reports on the yields on this property?

A Yes. They usually would. I don't

remember the numbers.

Q Did you ever keep any documents that

would show what the yields would be on these properties?

A No.

Q Okay. Forgive me here for a second.

I'm just looking at some notes here to see if I need to

ask you anything else. Just a few more, Mr. Doner. Do

you recal.l, as precisely as you cari remember, when you

became aware that the spillway had been replaced at the

Grand Lake Saint Marys?
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elicit any conversations or communications with any

attorneys. Well, okay, I hear you saying you don't want

to try and answer that. Let me try and rephrase it then.

When do you believe you first determined that the cause

of this flooding that's complained about in the affidavit

was caused by ODNR?

MR. FUSONIE: Objection. To the

extent, Dr. Doner, that you can understand what

that question meant, with its multiple

references to cause and belief, you can try to

answer, if you have an answer, but if not, then

don't.

BY MR. MARTIN:

A Okay. I won't answer that.

MR. FUSONIE: He's indicated, Dan, he

doesn't understand the question.

MR. MARTIN: Well, I think he indicated

after your speaking objection that he's not going

to answer the question.

MR_ FUSONIE: My objection, Dan, was

he sai.d he understood your question, which I

didn't understand, which is why I objected to

it, then he could answer it, but he had said he

won't try to answer it, meaning that he doesn't

understand it. I'm not instructing him not to
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today or when did he first believe ODNR caused

the flooding? I'm trying to --

MR. MARTIN: Well, the statement at

the time says to date, which I think it's safe

to rely on the date of the affidavit, which

was

MR. FUSONIE: They said specifically in

that paragraph. You're inferring just from

that one paragraph a causation and asking him

questions based on a single paragraph of his

affidavit.

MR. MARTIN: Well, you know, the

statemerit says what it says and all I'm asking

for is --

MR. FUSONIE: He has said it's been

subject to severe flooding since 1997 in that

paragraph. It doesn't say in that specific

paragraph what has caused the flooding since

1997. If you want to ask hiin a different

question to get to what you're driving at, I

think you can. But if you're relying upon

just that specific paragraph and asking him

the question on causation based on that

specific paragraph, I don't think that that's

correct.
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Q What do you believe's to be the cause

of the continuing, persistent, frequent and inevitable

increased severe flooding that's occurred since 1997 that

you identified in Paragraph No. 5?

A Okay. I guess I'd say common sense.

The spillway's changed in '97 and this started happening

in 197.Seems like there might be a connection.

MR. MARTIN: Okay. Thank you. That's

all the questions I have.

MR. FUSONIE: Okay. Just give me one

moment. I don't have anything.

MR. MARTIN: Okay. I'm obviously done so

thank you for your time, Mr. Doner.

MR. FUSONIE: And just before we go,

Dr. Doner, the State of Ohio attorneys ordered

a written transcript of this deposition. You

have the right to review the transcript to

correct any errors in the transcript. I can't

tell you to do that. I can only advise you that

I recommend that you do take the opportunity

to read the transcript. You woul.d need to let

the court reporter know now whether you want

to take that opportunity or not?

THE WITNESS: Okay. Yes. I'd like to
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purposes)

(Witness excused)

(WHEREUPON, the deposition

was concluded)

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

/^^

® DEPONET
Nationwide Scheduling

Toll Free: 1.800.337.6638
Facsi m i le: 1.973.355.3094

www.deponet.com



David M. Doner February 26, 2010

35

REPORTER'S CERTIFICATE

2

3

4

5

6

7

8

9

10

11

12

STATE OF WEST VIRGINIA

COUNTY OF RALEIGH, to-wit:

I, H. DAVID STANLEY, a Notary Public

within and for the State aforesaid, duly commissioned and

qualified, do hereby certify that the foregoing deposi-

tion of DAVID M. DONER was duly taken by and before me at

the time and place and for the purpose specified in the

caption thereof, the said witness having been first duly

sworn by me to testify the whole truth and nothing but

the truth concerning the matter in controversy.

I do further certify that the said

deposition was taken by means of a Stenomask and tran-

scribed under my supervision.

I further certify that I am not con-

nected by blood or marriage with any of the parties to

this action, am not a relative or employee or attorney

or counsel of any of the parties, nor am I a relative

or employee of such attorney or counsel, or financially

i.nterested in the action, or interested, directly or

indirectly, in the matter in controversy.

Given under my hand this 3rd day of

March, 2010. bf ^^L

H. DAVID STANLEY, R^e'porter

Notary Public

My commission expires April 2, 2018.
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STATE OF WEST VIRGINIA

COUNTY OF RALEIGH, to-wit:

February 26, 2010

I, DAVID M. DONER, have read the foregoing

transcript of my testimony taken on February 26th, 2010, and

attach my signature in acknowledgment of same.

DAVID M. DONER, Deponent

Notary Public

My commission expires:
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The following changes and/or corrections are

suggested for the deposition of DAVID M. DONER, taken on

February 26th, 2010.
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^ e 13 ^ 42,__--

0 3^1^/o

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094

www.deponet.com



David M. Doner

38

February 26, 2010

30:19 around 23:5 27:24

agriculture 17:5 24:8 28:5
able B24:23 25:4 arrangement
12:7 back
academic

ahead 26:4
4:7 5:15 20:3 asked 6:17,19 11:13

10:9 12:18 14:1628:21 30:3 17:10 26:23
accurate

AL asking 14:18,19,22
5:8 11:19 14:25 17:4

425 2620 1:5,9 10:6 30:25::
mentledk

already 31:9,13,22 21:12,16
gac now

22:21 23:22 assistant 22:18 23:16
36:6 26:1726:24 2:10 8:2
acre

also associate
background

14:11 22:1,2,2 9:22 10:84:14,24 8:15 8:4 9:9
24:8,8 Bailey

14:7 associated
acres 8:22although 10:10 12:1612:10 balances11:25 14:23
action

and/or Associates 9:18
35:10,17 bank1:16 37:3 8:22
actual

another associateship 24:4,9,13
25:20 based12:8 13:3 8:5
address 2315:25 31:1018:12 assume ,
5:25 12:16,19 basic

answer 11:20 27:412:19 4:8 5:1110 104:17 5:7 attach
adjacent

,,
Beaver16:12 19:4,5 36:6

13:3,5,7 12 18:214:10121181619:8 attached ,.
advice

,,,
behalf20:1,3,4 27:4 12:628:1.9 3:428:20,23 29:3 attention

advise being29:11,11,14 10:23 11:3
33:20 4:13 10:1729:19,23,24 16:15
advisor 7 23:1717 630:1. attorney : ,

218:14 belief, answered 3:25 24:17,21
affidavit 29:1026:24 35:10,12
10:24 11:7,11 anytime attorneys believe
12:5 16:14 11:24 13:624:14 2:10 28:17,1920:19 28:8 19:12 22:1apart 29:2 33:1629:5 30:6,8 23:18 29:413:4 audible30:16 31:5,11 30:22 31:1APPEARANCES 4:22 5:232:3,5,6,18 32:152. : 1 available

aforesaid believesappeared 10:2435:4 30:2523:20 24:2 Avenue
aftermath believe'sApril 1:19 5:2222:22 23:3,12 33:235:25 avoid23:1.8 24:3 besidesarea 4:10agree 14:2 20:12.

21:24 24:8 aware
18:24 28:3

Nationwide Scheduling
^C Toll Free: 1.800:337.6638
`^^ Facsimile: 1.973.355.3094

^ DEPONET www.deponet.com



David M. Doner

40

February 26, 2010

21:16 26:15 32:16 9:8,11 26:4 11:3 12:23,24
26:17 Daniel details 13:9 16:6,14

counsel 2:9 3:2.5 25:2 17:13 19:8,20

2:6,14 35:11 date determined 24:10 27:22

35:12 20:20 21:10 29:4 28:15 29:8

count 30:9 31:4,5 didn't 30:6 32:2

6:11 David 5:10 16:11 33:14,16 34:2

County 1:14,16 2:19 17:13 21:8 35:5 36:4,9

6:7,10,15,19 5:18 10:25 22:18 23:14 37:4

7:18 13:12 35:3,5,22 24:19 27:10 down

35:2 36:2 36:4,9 37:4 27:11 29:22 10:6

couple day different Dr

9:16 16:14 1:18 15:22 31:19 16:6 19:8,20

course 35:19 direct 28:15 29:8

9:20 1-0:15 debris 2:18 3:7 10:22 33.16

court 21:14 23:19,19 11:3 16:15 drive

1:3 4:12,20,25 23:23 24:1 directly 17:5 21:16

10:23 26:1.6 deep 28:17 35:17 driving

33:23 16:3,12 DIRECTOR 31:20

covered delayed 1:8 drought

5:13 4:13 disclose 27:8

credentials delegated 28:1.6 due

10:9 24:21 discloses 26:7,24

Creek Department 28:18 duly

14:10,12 18:21 1:9 4:1 16:25 discovery 3:5 35:4,5,6

crop 17:2 1:15 during

24:15 25:6,8 depo dispute 15:10,12

crops 4:7 28:10 D-A-V-I-D

26:1,3 Deponent doc 5:18

Cross 36:9 8:15,17 D-O-N-E-R

2:18 deposi doctorate 5:19

cut 35:4 7:4,5,9 D-2

4:17 10:6 21:8 deposition document 2:12

1:14 2:21 4:3 11:7
D 32:22 33:17 documents

D 34:6 35:8 27:17 E

1:8 2:17 3:3,3 37:4 doesn't 2:17 3:3 37:1

3:3 34:2 depositions 29:16,24 31:17 37:1,1

dad 32:10 doing each

13:20 describe 4:9 4:10,14

dams 7:13 12:8 Doner earlier

10:1.0,11 described 1:5,14 2:19 17:11

Dan 16:2 23:17 3:9,24 5:18 earned

3:11 29:15,20 description 5:21 10:22,25 25:11

Nationwide Scheduling
Toll Free: 1.800.337.6638

^\`^ Facsimile: 1.973.355.3094
^ ^ DEPONET www.deponet.com



David M. Doner

42

February 26, 2010

29:20 30:24 26:14 25:10 identifies

31:7,1.5 32:4 Grand head 11:16
32:8,16,20,24 16:18,21 18:8 4:23,23 impact

33:11,15 27:25 hear 18:25 19:13

grandfather 3:9,11,12,14 important
G 13:24 3:17 5:3,6 4:10,21

Gay grant 26:15,17 29:2 income

2:3 8:10 heard 25:13 26:7
GENERAL ground 17:12 32:9 27:7
2:10 4:8 5:12 heat increased

generally growing 9:20 16:20 22:5
7:13 13:15 15:13 help 30:12,23 33:4
give guess 4:8 indicated

4:15,16,21 5:2 13:7 16:5 20:9 helped 29:15,17
16:11 27:14 21:6,7 24:4 13:19 15:18 indirectly

32:21 33:11 33:6 hereby 35:18
given guys 35:4 industrial

24:17 35:19 32:9 herein 7:15
glad 3:4 inevitable

5:4 high 16:19 22:5
go H 7:17,19 13:11 30:12,23 33:3
4:7,8 5:15 1:16 2:1 35:3 Hill inferring

6:16,19,23 35:22 37:1 1:20 5:22 31:8
7:20 11:13 half historically information

14:18,19,22 25:18 15:25 5:8 20:23 22:9
14:25 15:14 hand hold 22:13,14
20:3 21:17 35:19 7:21 19:20 28:18
28:20 30:2 handled Holiday Inn

33:15 8:10 1:19 1:19
goes handles home inspect
24:12 24:18 14:24 15:11 21:17
going happen 21:3 Institute

13:11 15:11,20 27:10 hope 9:4
18:6 19:17 happened 10:23 instructed
22:3,12 23:16 21:4 house 19:5
29:18 happening 6:3 instructing

graduate 33:7 hydraulics 29:25
6:25 7:18,23 happens 9:23 insurance
7:25 8:3,6 26:14 24:15

graduated hard I intend
6:18,22 7:21 4:11,24 identification 5:10 28:25
grain harvest 34:3 interest
26:1.9 26:1 identified 14:7
grain's haven't 12:22 33:5 interested

Nationwide Scheduling
^i Toll Free: 1.800.337.6638
^` Facsimile: 1.973.355.3094

O DEPONET www.deponet.com



David M. Doner

44

February 26, 2010

marked 7:18 13:12. necessarily 28:14 29:7,18

2:20 34:3 middle 12:1 29:20 30:24

marriage 24:12 nected 32:4

13:10 35:9 mind 35:9 observed

Martin 20:25 need 22:22

2:9 3:8,13,21 minimal 5:6 27:21 obtained

25 15:33:23 15:21 16:2 33:22 8:11 9:3
,

16:8 18:14,19 moment needed obviously

19:3,9,15,24 33:12 10:14 33:13

20:5,15 21:2 monoxide nod occurred

22:17,24 8:18 4:23 20:20 28:4

23:24 27:1 Morgantown. noise 30:10 33:4

28:22 29:13 6:4,25 17:12 ODNR

29:17 30:4 morning Notary 16:17,22 17:1

31:3,12 32:1 4:7 12:22 1:17 35:3,23 29:6 31:1

32:7,11,13,19 Morse 36:11 Office

32:22,25 33:1 2:12 note 2:4

33:9,13 most 28:7 Oh

Marys 9:24 20:20 notes 16:4 26:21

16:18,21 18:8 21:19 30:9 27:21 Ohio

27:25 move nothing 1:3,5,9 2:5,10
Material 6:9 20:18 10:12 35:6 2:13 3:25

9:3.8 moved notice 16:25 17:2

matter 14:1.6 1:15 33:16

1:15 4:2 35:7 multiple number okay

35:18 29:9 12:7 25:12 3:9,14,15,19

mean numbered 4:6 5:15,18

16:24 21:8 11:22 6:3,11,14,15

27:10,12 N numbers 6:18,22,24

32:17,20 2.:17 3:3 11:20 12:1 7:2,5,20 8:11

meaning name 27:16 8:14 9:7 10:6
22 11:210:1629:24 3:24 5:16,17

,
13 2311:5

means 8:20 10:17
,,

16:22 35:8 named 0 12:4,14 14:6
15 15:514:11

meant 8:23 3:3 ,
17 17:1015:921:10 29:9 Natural Oak

,
17:15 1.8:3

meet 1:9 4:1 16:25 1:20 5:22 19:6,10,17,25
12:25 17:2 objected

20:18,18 21:3
members nature 2.9:22 21:23 22:1,13
13:23 8:2 obj ection 24:20,25
mentioned near 15:2 18:13,17 25:17,23,25
23:17,18 15:14 18:21 19:2,14 20:14 26:6,11,18,21
Mercer nearest 21:1 22:16 27:13,20
6:7,9,15,19 12:22 23:22 26:23

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094

DEPONET www.deponet.com



David M. Doner

46

February 26, 2010

35:4 16:1,1,9 17:16 2:23 35:1 14:13

question recommend reports road

4:2,16 5:3,5,5 33:21 27:14 2:12 12:18,23

5:6,7 19:8,10 record representing 12:23,24,24

19:18,21,23 4:25 5:17 4:1 rules

29:9,16,19,21 record's require 4:8 5:12
30:1 31:20,23 22:20 28:15

s
32:9,12 REFERENCE research

questions 37:7 8:2,4,10,18 S

4:21,21 5:1,12 references residence 37:1

10:7 31:10 29:10 15:6,8 safe

33:10 refuse resident 31:4

19:17 6:20 13:12 Saint

R
REL Resources 16:18,21 18:8

R 1:5 1:9 4:1 16:25 27:25
3:3 37:1,1 relative 17:2 sale

RALEIGH 35:10,11 respect 26:3
35:2 36:2 Relators 10:2 sat

reaction 1:6 2:6 Respondent 4:6
9:19 rely 3:4 SATER

reactions 31:5 Respondents 2:2
8:19 relying 1:10 2:14,18 saw

read 31:21 2:20 17:17 24:1

26:17 30:9 remember response saying

33:22 36:4 1.1:10 24:23,24 4:22,22 5:2 17:12 19:22
really 27:16,23 responsibil... 29:2
4:24 5:10,11 rented 24:20 says

5:14 16:10 6:3 result 16:17 30:9,9
23:14 24:24 repeat 23:20 24:16 31:4,13,13
28:5 19:10 26:22 27:3 scale

reason rephrase review 7:15
28:9,11 5:4 18:20 33:18 school

reasonable 19:11 29:3 right 7:17,19,24,25
18:25 30:2 3:24 5:20 6:17 8:3,6 13:11
recall replaced 12:1,23 13:6 13:11
10:16 15:18 16:17 17:2 14:13 15:8 scribed

23:8 24:14 27:24 28:2,9 18:22 20:8 35:8
26:6 27:6,9 replacement 24:8 25:13 SEAN

27:11, 12, 23 17:7 28:4 30:19 32:14 1:8
recede reporter 32:23 33:18 second

15:2.2 4:12,20,25 river 11:7,8 27:20
receive 10:24 26:1.6 14:12,14 24:4 SECTION

25:13 26:2 33:23 35:22. 24:12 2:11
recollection Reporter's rivers see

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094DEPONET www.deponet.com



David M. Doner

48

February 26, 2010

talk 12:21 13:24 36:5 30:2,15
4:11,14,18 20:12 23:17 transfer understanding

talking 24:25 25:25 9:20 10:19
4:10,18 12:21 26:13 28:23 trick understood

18:21 29:17 31:4,21 5:9 29:21
taxes 31:24 tricky undertake

25:9 THOMAS 20:9 8:1
teach 2:1 trip undertaken

9:13 10:15 thought 21:3 17:7
teaching 28:19 trips university

9:16 three 17:4 22:18 6:25 7:11 8:8
Technology 11:16,25 1.2:17 truth 9:4
9:4 13:2 14:2,7 35:6,7 unless

telephone 16:4 17:17 try 19:4

2:7,15 4:9 Till 4:10,19 5:1,4 use

tell 9:1 10:6 12:4,9 10:9
12:7,8,14 20:3 time 28:23 29:3,3 usually

28:1 33:20 4:4,11 8:5 9:7 29:10,24 30:1 4:2 9:20 17:5

tells 9:17 21:21 trying 27:15

22:11 30:25 31:4 5:9 16:6 20:8
term 32:14 33:14 31:2
10:10 35:5 two V

testified times 13:1,5 14:13 3:3

3:6 15:17 26:14,18 15:22 26:20 vague

22:21 23:23 timing 28:2 15:2 19:2 32:4

testify 15:11 type verbal

35:6 tion 8:1 9:15 10:17 4:22.

testimony 35:5 25:9 Via

10:20 36:5 today typed 2:7,15

thank 5:8 9:10 11:19 32:5 Virginia

33:9,14 11:24 14:2 1:17,20 5:23

thatpart 25:21,22 31:1 6:5,25 7:11
Tom under 9:3 35:2 36:122:6

thereof 3:21 32:7 24:21 32:17 visit
tour 1935:8 22 2514:1935:6 , ,,

THEREUPON 23:14 undergrad 21:13,18
toured 7:21 23:16 24:23:2

thermodynamics 21:4 understand visually

to-wit 7 12:145:3 22:219:19 ,

thing 35:2, 36:2 14:21 15:24 VORYS

tran 1.9:7,21,22,25 2:24:20
things 35:8 20:4,9,17 VS

transcript 25:25 26:21 1:716:14 22:19
think 33:17,18,19,22 29:8,16,22,25

Nationwide Scheduling
=! _= Toll Free: 1.800.337.6638

DEPONET Facsimile: 1.973.355.3094
www.deponet.com



David M. Doner

50

2:25

4
4
16:15,16 18:6
32:17,18

43216-1008

2:5
43229
2:13

5
20:19 22:4
30:5 32:23
33:5

52
2:3

6
63
6:14,15

7
70
12:12 22:2
24:8

70-acre

14:14

80
32:9
84
9:1,2
85
6:1

97
17:20 28:4,9
33:7,8

February 26, 2010

Nationwide Scheduling
Toll Free: 1.800337.6638
Facsimile: 1.973.355.3094

www.deponet.com



Date: 03/16/2010

To: DAVID M. DONER

From: DIRECTflR OF PRODUCTION
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AFFMAVrr OF ^(S. T D M. )DO2 BEY6.

STATE OF WEST VTIi.G1MA )
) ss:

COUNTY OF FA _̂rrF, )

My nrxxne is ver the age of 21, and I am campetent ta

make this affidavit The facLs stated herein arewithirs my gersanal knowledge and.

Iows:

1. 1 asn a Relator in this rnandarnus action against Respondent Sean.13.

io Department of Natttra.i Reseu*ees ("€}3)y1VI?").

am an 0cvner of real estate described as Mercer County

ibers 28-011700.0000, 28.d?i Z3t10.Ut7{l0, and 28-9I2200.0000.

I own taads that 1ie adjacent to or near 13eaver Crce[c and/or adjacent

to or near the Wabash River near its cenfluence +vith Beaver Creek.

4. I awt.t lands which, since ODNR replaced the westerit spillway of

Gratsd I',nlte si. Marys in 1997, are subject to ntii1 g,.Persistent, frequent, and

iareased severe flooding &om the. western spillway of Granti Lake St.

Marys.

, 5: ^"Fo date, the inost invasive flood accu.trett itz 2003, but my property

has been subject to continuing, persistent, i`xequcnt, and inevitaFile increased severe

XI< a^ siiwe 1997.
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I Ytave aint and t37e facts relatzng to my real estate

dnd the floodiirfg of my la.nc3s {:aused by t3DN2 from the western spillway ot.`Gtand

Lake St Marys and swear that those faces ai-e true and accurate, based on persbna

kuowledge.

T SA'YETff NAT7GST.

David IvM- Doner

y
2flfl9,

lttllttifltHEllflltil It1^7tiN^tllitlitl_
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oe and subscril7ed befare me this ZZ J dsay of.Tune,
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IN THE SUPREME COURT OF OHIO
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STATE OF OHIO

EX REL., WAYNE T. DONER, et al.

VS.
CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE KOAD

COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCBS

2045 MORSE ROAD

COLUMBIJS, OHIO 43229-6693

DEPOSITION of JANET K. DONER, was

taken by the Respondents as on cross-examinaCian,

pursuant to the Ohio Rules of Civil Procedure, and

pursuant to agreement of counsel, at the Central

Service Building, 220 West Livingston Street,

Celina, Ohi.o 45822, on Friday, February 12, 2010,

at, 11:30 a.m., before Edna M. Hawkins,

Professional Court Reporter and a Notary Publ.i_c

withiri and for the State of Ohio.

HOLMES REPORTING & VIDEO

982 IIavensport Drive

Cincinnati, Ohio 45240
(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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APPEARANCFS:

On Beha7.f of Ohio Department of Natural

Resources:

Daniel J. Martin, Esq.

Environmental Enforcement

30 East Broad Street, F'loor 25
Columbus, Ohio 43215-3400

On Behalf of the Respondent:

'1'Yiomas H. Fusonie Esq.
and

Martha C. Brewer,

Attorney at Law

Vorys,. Sater, Seymour and Pease LLP

52 East Gay SCreet

Columbus Ohio 43216-1008

25
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I N D E X

WITNESS: JANET K. DONER

Examinations DIRECT CROSS

By Mr. Martin 4, 58, 64

By Mr. Fusonic 47, 63

E X H I B I`I' S

RESPONDENT'S DESCRTP'I'ION MARKED

A Affi.davit of Janet K. Doner 13

25
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JANET K. DONER

of lawful age, a Relator herein, called as on

cross-examination, being first duly sworn, as

hereirrafter certified, was examined and testified

as follows:

CROSS-EXAMINATION

BY MR. MARTIN:

Q. Ma'am would you state and spell your

name for t.he record, please.

A. Jarret K. Doner, D-O-N-E-R.

MR. MARTIN: Okay, thank you. My

name is Daniel J. Martin. I'm an

attorney for the State of Ohio,

representing the Department of Natural

Resources in this matter, and my first

question I like to ask folks is whether

they've had their deposition taken

before?

TIIE WITNESS: No, I have not.

MR. MARTIN: Well, what I'll. do, Ms.

Doner, is I'll just go over some ground

rules for this morning. The first. thing

you may have noticed is that the court

reporter swore you in. So just like you

would in a courtroom situation, I would
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ask you to tr.uthfully answer my question

to the best of your ability. It's

important for the court reporter to get

an accurate transcript of what we do this

morning, so I'd ask that when I ask a

question you try to respond verbally so

Lhat she can record it on the record, and

I what I mean by t.hat is, is if I aslc a

question, you need to answer in a way

that is verbally responsive, a yes or a

no instead of a head shake or a head not.

We all tend to say things like un-un or_

uh-huh and that's just really hard for

the reporter to get thaL into the record,

so I'd just ask that when you answer, you

do it with a verbal respon.se.

I'll do my best to not interrupt you

while you're answering a question and

just ask that you Lry not to talk over nle

so we don't get talking at the same

because that's also hard for the court

reporter to deal with. If you're talking

and I'm talking, that gets real

confusing, so just give me a chance to

get my questiori out and I'll let you, you
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kriow, give a conlplete answer arid then

just try to avoid talking over each

other.

Those are, you know, really just

kind of the basic ground rules. The

oCher -- We11, the other thing I'll say

is that I woke up today with a little bit

of laryngitis or a cold, so if ny voice

starts to fade, if you have trouble

hearing me, please let me know that and I

will ask the question again or rephrase

because it's very likely my voice may

start goirig out during the deposition.

And any question, if you don't

understand or it just doesn't make sense,

let me know Lhat and I will ask the

question again because the goal of this

i_s to get accurate, facLual infor.mat.ion.

I'm not intending to try to trick anyone

or inislead anyone. So if you answer my

question, I'll assume you understand the

question, but if you don't understand it,

let me know that and I will take anot.her

shot at asking it a differenL way.

So does that make sense?
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2

THE WITNESS: Yes.

MR. MARTIN: Okay.

3 Q^ Well, Mrs. Doner, how long have you

4 -- Well, first of all, I should ask, do you live in

5 Mercer County?

6 A. Yes, I do.

7 Q. And how long have you lived in

9

Mercer County?

A. Sixty-two years.

10 Q. And where do you live?

11 A. 1325 Done.r Road.

12 Q. And how lony have you lived there?

13 A. Forty years.

14 Q. And as far as your education, how

15 far have you gone in school?

16 A. I graduated from 'siigh school and

17 took some college classes.

18 Q. And what high school did you

19 graduate from?

20 A. Celina Senior Hiqh School.

21 Q. And what college classes did you

22 take?

23 A. i t.oolc, it was like, a health class

24 and a history class.

25 11 Q. Where did you take those at?



8

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. At Wright State when it was in

Celina.

Q. Is that somet.hing called the Wright.

State Lake Cainpus?

A. Yes.

Q- And besides those courses, did you

take any other courses there?

A. No.

Q. When did you take those courses?

A. Sixty-seven, '68, somewhere around

in there.

Q• And did you Lake those right after

you completed high school?

A. Yes.

Q. And after you attended Wright. State,

what was your first job after that?

A. I was working when I attended there.

Q. Oh, I see! So what was your job at

that point?

A. I was helping iny dad dip sheep and

then I worlced at CTS, at Berne, Indi-ana.

Q. And explain for me some since I'm

not familiar with what sheep dipping would be.

A_ It's where you run sheep up a chute

and then they get dipped for ticks and then they go
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up on another chute and drain and then you have to

chase -em down.

Q. And your dad was in that business?

A. Yes.

Q. And what was the company you worked

with in Indiana

A. CTS.

Q. And what did they do?

A. They made little resi.ster parts for

radios and televisions, and they're no longer in

operation.

4- And after you worked in those two

capacities, what was your next job opportunity?

A. Corning Glass Works, at Bluffton,

Indiana. I had gotten laid off from CTS.

Q. And what did you do at Corning?

A. TV funnels. They made TV funnels

and they had to checlc the funnel part of it where

the odometer is and that and hang -em on a line and

Q. And how long did you do that work?

A. Probably about a year and I was on

a, like, a swing shift --

Q. Um-hum.

A. -- and then I got hired as a
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secretary at Kirby Company, at Celina.

Q. And when would that have been,

approximately?

A. Sixty, probably -68 or -- 'bout -68,

I think.

Q. How long did you work for Kirby?

A. I worked there two years, two year

and then I had gotten married in between that t.ime.

Q•

Kirby?

And what type of work did you do at

A. I was a secretary and bookkeeper and

then I also went out and showed the customers how

t.o use their sweeper.

Q. And afLer you were married, did you

work outside the home?

A. Not for about the first six months,

I think it was, and then I went back in the work

field and I also helped farm.

Q- Okay. Well., what work field did you

get into after you were married?

A. I went -- I was a cook for a while

and then I got on at Mersman's. They made tables,

end tables, cocktail tables.

How long did you do that work?

2511 A. Seventy-two unt.il -68 (sic) and then
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they closed their doors.

Q• Okay. And then after that?

A. I was out of work for about two days

and I started at CTS again, got hired there as a

temp and then I got hired permanent and I was there

for about a year and they -- I got caught in a big

l-ayoff.

Q. Oh, no

A. And then I was out of work for, I

think, about a couple months and then I got hired

at Reynolds.

Q. And how long were you at Reynolds?

A. Just until 2009, at the end of

January.

Q-

R.eynolds?

And what did you do when you were at

A. I drove a tow truck, clamp -- and a

c7.amp truck and then S also was on cleaning and

helped run a machine, an auto J and var_ious

different jobs.

Q. And did you retire from Reynolds?

A. Yes, I did.

Q• You mentioned earlier that you also

helped with farming. How long did you do that?

A. Since we were married. Well, I
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helped my dad, too. He had a small_ farm and I

helped him.

Q. So when you worked with your dad,

besides the sheep dipping, di.d you do other

agricultural work with your dad?

A. Yes. I raised turkeys for two years

when I was in high school.

Q. And did you help your dad do any of

the farming on the land?

A. Yes.

do?

And what types of things would you

Drive tractor and help with the

Whatever needed to be done? And

since you've been with your husband, what type of

farm work have you helped him with?

A. Drive tractor, run the combine,

shell corn; I do the book work, shovel corn and,

you know, everything Lhat's involved with it.

Q. So in. regards to the book work, do

you keep financial records for the farming

business?

A. Yes.

2511 Q. Well, what I'11 do is T'll mark an
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exhibit here. This is an Affidavit you prepared.

I'm going to ntark this as Exhibit. A and we'll talk

about this a bit.

(Xerographic Dociunent, Affidavit of

Janet K. Doner, was marked for

identification Exhibit A.)

Arid I just want to confirm a few

things in your Affidavit, Mrs. Doner. The first is

paragraph number 2- I'm sorry. Let's do

soinething else, first, just to verify this. If you

go to page 4 in your Exhibit there. Is that your

signature there?

A. Yes, it is.

Q•

Affidavit?

And you remember signing this

A. Yes, I do. -

Q. Okay. Let's go back then to the

first page and paragraph number 2. There's four

parcels of land that are identified there that you

state you're the owner of; is that correct?

A. Yes.

Q. Arid do you st.i.ll own those parcels?

A. Yes.

Q. Do you know if you own those just in

your own name or with anyone else?

A. They're with my husband, Wayne.
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Q. And then paragraph number 3, that

paragraph identifies the years which you becaine

owner of those parcels; do you see that?

A. Yes.

To the best of your knowledge, is

that information accurate?

A. Yes.

Q. And I just want to make sure I have

this correctly. The last sentence of paragraph 3

there states that you farmed Mercer County parcel

number 28-010500.0000 since 1969. Is that parcel

one that you own?

A. No, I do not own that. His folks

owned

Q. And what would their names be?

A. Robert and Leol-a Doner.

Q. Do they still own that?

A. They are no longer living.

Q. Do you know who currently owns that

parcel?

A. My husband.

Q. Okay. And then just movirig down to

paragraph 4, this describes where the parcels are

in relation to some different bodies of water. Is

this information still accurate to the best of your
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knowledge?

A. Yes, it is.

Q. And just Curning to paragraph S. Tn

this paragraph in your Affidavit, you identify the

parcels and state that they have been subject to

flooding. What I want to do is just ask you some

questions about your recollection of the flooding

on the various parcels and to kind of help do that,

let's look at the attachments to your Affidavit.

Go to Exhibit A which is the first map. And I see

that you're there, and I apologize. These are

photocopies of copies, so it may be a little hard

for you to do this, but in t.hi_s map, are you, at

least, able to identify which parcel this is?

A. Yes. That's the parcel number

28 011700.0000 and that's 35.5 acres.

Q. And there is a area of this that --

Well, there's a area that appears darker than the

other areas. Can you identify that area?

A. This right her_e?

And do you kriow what the --- that

darker area represents?

A. Yes. That area, right there, that

was all flooded in 2003.

Q. And who, if you know, on the map
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A. i did.

Q. And what inforniation did you use to

help deterinine what areas should be shaded then?

A. Because the whole -- everything was

flooded back there. There's the Wabash River,

right there, to the top of there, right along that

white line.

(Witness pointing on map.)

Q. Oh, I see.

MR. EUSONIE: To the north?

Q. To the north.

A. To the north. And then r,ight here,

this field right here, that's Terry hi_nn, one of

the five farmers.

Q. 1: see. The field directly south of

it?

A. Yes.

Q. And this shaded area, is this based

on your recollection of the 2003 flooding?

A. Yes, it

Q• And if you could, tell me, the best

of your recollection, how deep was the flooding

during that event?

A. About nirie feet --
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Q. And that - 1'm sorry.

A. Two-to-nine feet.

Q. And on this particular parcel?

A. Yes.

Q. And how do you know that' it was

two-to-nine feet?

A. Because of the banks of the river.

Q. Do youreca7.] in this event, in

2003, if there was any crop loss?

A. Yes.

Q. How much crop loss in terms of acres

if you can recall?

A. There was more that year than any

other years that we have turned in for a crop loss

when we were flooded. I can't remember just

exactly how much on that parcel because they throw,

the insurance service, throws the farm in together..

Q. Okay. Do you remember if all 35.50

acres of tl,-iat whole acreage was tillable?

A. Yes, it is.

Q. Okay. Do you recall, in 2003, if

the crop was planted at the time of the flood?

A. Yes, it was.

What type of crop did you have that

2511 year?
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A. IL would either have been beans or

corn because with the flooding since. '97, we can't

put wheat back as far as we want to ariymore with

the crop rotation we used to have; we can't do it.

Q. And since '97, have you been able to

put any wheat on that parcel at all?

A. No, not since '97.

Q. What about prior to '97?

A. Ninety-seven, yes, there was wheat.

back there before '97.

Q. And were you able to put wheat on

that parcel all the way to the back, where the

Wabash is?

A. Right off-hand, I can't remember,

but I know we went, you know -- Man! That's been a

long time ago.

Q. I understand. What about -- and you

can agree or disagree with me -- would at least

half the parcel have been in wheat?

A. Yes.

Q. Would it have been maybe more than

hal f-?

A. No.

Q• Do you know, prior to -9'7, which

2511 porti-on of the parcel was not -- you could not.
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plant the wheat?

MR. FUSONTE: Objection.

A. No, I don't remember.

Do you recall if the portion that

was closer to the Wabash was an area that was not

able to be planted in wheat?

MR. FUSONIE: Objection. I'm not

sure she said it could not be planted in

wheat prior to 1997.

A. I just can't remember on account of

the crop rotation thaL we use -- they were using at

that time. There were probably years when we had

it back to the river and then by having just so

much wheat planted to the acreage that we were

allowed, then that whole 35 acres wouldn't have

been planted to wheat.

Okay. Since we're on this parcel,

besides the 2003 flooding, do you recall any other

years where you had flooding on that piece of

property?

A. Yes. I know '98 and then there was

2005 and 7 and then as -- I mean just this spring,

I mearl it was all flooded the end of April, first

part of May.

2511 Q. So spring of 2009, there was
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A. Yes.

Q. And was it your recollection Lhe

whole parcel was flooded?

A. We couldn't get all Lhe way back

there. I took a vi.deo as much as I could, but if I

remember right, it was flooded.

Q: Do you recall kiow deep the flooding

was in -09?

A. Well, my husband wadded out around

the one corner on the other parcel and it was up to

his -- he couldn't go any further because he had

boots on --

Q. Um-hum.

A. -- and it would have went over the

top of 'em, so that was probably at least three

foot deep there and he couldn't go any furLher.

Q• How long did it stay that way?

A. It usually stays anywhere from

two-to-five days and longer in soine of the parcel,

in some of it.

Q. Um-hum. What's the -- And we talked

about -- Well, first let me go back to 2003. In

2003, what was the longest it stayed under water on

this parcel?
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A. Some of it was up to about three

weeks I think, some of it on there.

Q. Um-hum. Okay. Let's move on to

Exhibit -- Well, we're still on Exhibit A, but

Exhibit S on Exhibit A, on your Affidavit arid can

you identify t.he parcel on this map?

A. Yes. That's the 28-011300-0000

(sic) and that's the 29.46 acres:

Q. And the shaded area on this one, is

that also the area that was flooded in 2003?

A. Yes, it was.

0.

-03?

Did the whole parcel flood over

A. Yes:

Q. Can you recall if you had crops on

there that year?

A. Yes.

Q. What did you have planted that year,

if you can recall?

A. Either beans or corn.

Q. Did you have a crop loss?

A. Yes.

Q. Any recollection on how many acres

of crop was lost?

A. I can't remember_ and I have to look
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Do you remember if there was a

insurance claim on that crop loss?

A. Yes, Chere was.

9-

claim?

Did you receive any payment for that

A. Yes, we did.

Q. Now, on this particular parcel, is

it located near any rivers or sCreams?

A. Yes. Beaver, this i.s Beaver that

flows right in here to the, would be the northeast

corner, right there.

(Gtitness pointing on map.)

Q. okay.

A. And then the Wabash River, the

Beaver flows right into that then, right up on the

top of there, but to the north there, that's the

Wabash and then the Wabash River comes down the

west side -- or the parcel comes down the west side

of the Wabash River and then right across the river

on the other side is another farm that 'I'erry Linn

has. He's also one of the farmers in this suit,

the five farmers. And then right here, at this

corner, at the - would be the northeast corner of

that parcel, the bank has given away and then they
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call it a blowout and we've got all kinds of sand

and trees and -- In fact, there's still stuff out

in the field that we couldn't get, you know, cut up

and done away with and there is all kinds of trash

that we have to deal with every spring and, you

know, pick all that stuff up and get rid of it

before we can even farm and we still can't farm.

There's a part of that parcel, right there, that we

can't farm; there's sand out in the field.

Q.

approximately?

How far in is the sand,

MR. FUSONIE: 'Soday?

MR. MARTIN: Sure.

A. It's sLill there Loday.

Q. Today?

A. 'I'hey hauled 17 loads out back there

just so C.hat they could even work on t.he bank to

fix i.t. Probably, my guess would be 400 feet.

Q. Okay. Is there a road that goes by

that area'?

A. To the --

Q. Where that damage is?

A. To the east of it would be Wabash

Road, but you can't see it on accourit of the river,

Wabash River, can't see it very good there.
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Q. Okay. I,et's go on to the next

parcel on your Affidavit, which is Fxhi_bit C and

this appears to be parcel 28-012200.0000 and is

this also a property you have an ownership i.nterest.

in?

A. Yes.

Q. And same as the other ones, does the

shaded arearepresent the area thatwasfloodedin

2003?

A. Yes.

Q. Can you recall how deep the flooding

was on this parcel in 2003?

A. It was as deep as the other ones,

probably anywhere froni two-to-nirie feet.

Q. And how long did the water remain on

your pr.operty in '03?

A. In '03, on some of the property, it

remained up to three weeks and we have what they

call the old river beds running through there and

they sat with water. We used to be able to farm

through those before 1997 and we can't even begin

to farm through `em now. They've grown up in trees

and brusli and we can't get through to get from this

side over to this side. Now, we have to come up on

the road and drive arourid and go back and go over
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crops that we've already got planted to get to Lhe

other side of it now because the river beds wind

around in between there and through it.

MR. FUSONIE: Just so the record's

clear, there was a lot of reference to, "this

side." Which directioris, just so when we're --

THE WITNESS: Okay. When we come

from the east side of that parcel. to get to the

west side of it, where the river beds run through

we have to come up Wabash Road and come around on

noner Road and then cut through our parcel; that's

38.33 acres --

MR. MARTIN: Um-hum.

THE WITNESS: -- and then to go

across to get back to that parcel, then the other

side of it, then we have to go across the crops to

get to that. In fact, to get to these other

parcels we just talked about previously, the

28-011700.000 (sic), that was the 35 acres, we

cari't get to that from this side anymore, from the

east side.

And is that because is the ground's

too soft?

A. No. The river beds never dry out

anymore since 1997. We can't plant anything in
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you know, go right east and west, but now, we

can't.

Q• And the river beds you're

referencing, are those frotn a prior or old river

course?

A. 'Phey are left from when they

st.raiqhtened out the Wabash River and that's been a

long time ago.

Since you've lived in the area a

while, you have a idea, maybe, when they may have

done that redirectiori?

A. It was -- It was probably even

before I was born, if I remember right. I know the

guy that owned that parcel that we're talking about

right now, that 70.5 acres, that 28-012200.0000, it

was Bob Highly and he farmed right through -em,

too, and Wayne's father had purchased that from him

in 1971.

Q. Do you know if Bob Highly, is he

still alive?

A. Yes, lie is.

Q• And just so I understand your

testimony is you used to be able to far.n the river

bed area, but you've not been able to do that since
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A. Since 1997, since they put Lhe

spi.llway iri.

Q. So at no time since 1997, you've --

At no time since 1997, you've not been able to farm

that river bed area?

A. It's usually settirig ful]. of wat.er

and it doesn't dry out in ti.me to get the crops

plarrted.

Q. And prior to 1997, the river beds

were dry?

A. If it flooded they would dry out and

we was able to get through then.

Q. So prior to 1997, you were familiar

with some flooding in the river beds?

A. Yeah. We had some flooding, but it

wasn't near as inuch as it was since 1997. It's

been more frequent and more persistent and then

we're flooded a lot more.

Q. If you could, cari you, maybe, tell

me what the difference was from pre-'97 to post --

or, you know, after 1997, as far as the difference

in flooding in the river bed?

A. Well, before the old spillway was

only, like, 39 feet and they had gates at the
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bottom that they would open up and keep the level

of the lake lower and then, in 1997, Lhey put the

new spillway in arid it's like a 500-foot horseshoe

shape and there's gates up there_ There's some

openings at the bottoni that's about 60 inches wide;

there's Lwo openings, but they don't open those

anymore and it's the way that ODNR has their

management practices and they keep the level of the

lake so high that when we even get just like,

maybe, an inch, inch-and-a-half rain, we're flooded

out, it comes over so fast.

Q. So that's your understanding of why

you've had more flooding?

A. Yes.

Di.d you invesLigate whether there

were any other potential causes to the additional

flooding?

A. I don't know what other ones there

would be. They didn't -- I mean, the Beaver, you

know, they didn't do anything different to that.

It's the same --

Q. Going back to those river beds on

Lhe parcel here thaL on Exhibit C in your

Affidavit, how much more of those river beds were

flooded in 2003, as compared to before 1997?
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A. How much mor_e?

Q. Yes, if you can quarrti_fy it for me.

A. The water never dried up from -em,

it's just there and it stays in it almost year

around, and we couldn't even, you know, get in to

-- The brush and the trees grow up and we can't get

in to cut -em down or anything so that we can make

it f.armable again.

Q. If you're able to, could you Lell

me, to the best of your ability, how many acres of

area you're not able to farm in that river bed

area?

A. Just in the river bed area?

Q. Yes, ma'am.

A. Probably close to 10 acres.

Q. And just so I understand, right

before 1997, you would have been able to farm that

land?

A. Yes.

Q• Okay. Let's take a look at your

next inap, Exhibit D, and which parcel is this one?

A. Okay. This is the 100 acres; it's

the 28.010500.0000 (sic) and that's the parcel. that

my husband owns now.

2511 Q. So you, yourself, are not a title
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A. No, I am not.

Q-

with it?

But it sounds like you're familiar

A. Yes.

Q. Is this a parcel you've helped farm?

A. Yes.

Q. And the shaded area on thi.s map, did

you do that shading?

A. Yes, I did.

And again, this one, does that

represent the area in 2003 that was flooded?

A. The dark area?

Q. Yes, ma'am.

A. Yes.

Q. And how deep was it in 2003?

A. Anywhere from two-to-nine feet.

Q- Do you remetnber_ how long the water

stayed on the property?

A. I think that one was about five, at

least, five days.

Q. Is there a house on that property?

A. Yes, there is_

Q. Is Chat where you live?

A. Yes.
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Q - And did you have any flooding inside

your house in -03?

A. No.

Q-

parcel?

Did you have crop daniage on this

A. Yes.

Q- Arrd if you can recall, about how

many acres of crops were dziniaged?

A. About 57. There is a little spot

about, oh, about what, halfway back there, right

there in about the center, there's a little sand

hill there that don't quite all the time flood, so

that's probably, that little think right there in

the center that's showing.

Q•

line or --

Oh, is there a -- the little white

A. Yeah, a]..ittle sand hill there. And

then right behind, right here is where.

Q-

(Witness pointing on map.)

Oh, okay! I see it.

A. And then, then right. belrind there

is, a field in between that field and the Wabash

River, and then Leo Post owns that field.

Q• About how far is the back of this

2511 property from the Wabash, roughly?
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A. Not even -- There is just one field

in between it. Probably 200 yards, 300.

Q. So Mr. Post's property is between

your field and the Wabash?

A. Yes.

Q• Okay. And this parcel, was there

any flooding in 2005?

A. Yes.

Q_ Was it as much as what's showi.ng

here, in ^03?

A. No.

Q. What would you say would be the

difference between -03 and -05 as far as the

floodi_ng?

A. WhaC would be the difference?

Q- Yeah, as far as the -- I'1l clarify

that -- as far as the area of this parcel that was

flooded over.

A. Probably didn't geL as niuch rain.

Q. So it rained more in -03 as compared

to '05?

A. Wel1, the level of the lake was

higher in `03.

Q. Do you recall if there were --

there was a large amount of rain prior to that
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flood in '03?

MR. FUSONIE: Objection.

A. It was -- Oh, I can't remember.

It's been too long ago.

Q. Do you have any recollection in '03

whether other rivers in the area besides the Wabash

and the Beaver flooded that sumnier?

A. Well, I never went around and

looked.

Q. Um-hum.

A. I don't have any memory of it.

Q. And in 2009, did you have any

flooding on this parcel?

A. Yes.

Q. And -- I'm sorry, go ahead.

A. We -- I took a video. It was ri_ght

around the first part of May, the night after that

it had rained and we went back and I took a video.

Q. Do you have a recollection of

whether the flooding in -09 was more extensive than

the one in -03 or was it less?

A. It was less.

Q. Can you reca.L1 how -- what the

differerice was between -03 and '09 as far as the

2511 flooding on this parcel?
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did in '03.

'09?

It didn't cover as much acres as it

About how many acres did it cover in

MR. FUSONIE: Dan, yoti're asking for

an approximation?

MR. MARTIN: Yeah.

MR. FiJSONIE: Just so the record's

clear.

MR. MARTIN: Yeah. I'm not

expecting a metes and bounds.

Q_ To the best of your recollection.

A. I would say, probably 35, 40 acres_

Q. Okay. We'll, go ahead and go to

Exhibit E to Exhibit E there, and do you have any

faniliarity with this parcel; do you know?

A. Yes. That's the 38.33 acres and the

number is 28-012300 DASH -- or PERIOD 0000.

Q• And this parcel, it looks lilce it

has some structures on it; is that true, some

buildings?

A. Please?

Yeah. On this parcel, are there

some buildings there?

2511 A. You're talking about right up front.
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here?

Q. Yes, ma'ani.

A. Yes, Lhat_'s -- There's a barn and a

house.

Q. And does anyone live there?

A. Not right now. That's where we

That was up where we used to ].ive, 1325 Doner Road.

Q. Do you rent that out?

A. Not righL now. We're doing some

work on it.. It had some -- The sump pump quit and

we have to do some work in the basement and also

when I was taking care of my mother-in-law, the

washer -- We lived down with her for a while to

take care of her and the washer hose broke and it

got out into the hallway --

Q. Oh, no!

A. -- so we, you know, have some work

to do on i

Q. But as far as this case is

concerned, you are not asserting any danlages to

that property from the flooding; are you?

MR. FUSONIE: Objection.

Q. The structure, the buildings on that

parcel, were they damaged in any of the flooding?

MS. FUSONIE: Objection.
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flooded?

Abotit how many acres in 2003 were

A. In 2003, 17.

Q. And on this map, here, the shaded

area, is that representing, again, the area you

recall as being flooded. in -03?

A. Yes, it is.

Q. What about in -05, how much of the

area was flooded on this parcel?

A. Not as much.

4- What would the difference have been

between the two in -03 and '05?

A. Not a whole lot.

Q•

strike that.

And in 2009, any difference -- Well,

The first thirrg I should ask, in

2009, did this parcel flood?

A. Yes, it did.

Q. Arid was there a difference between

2003 and 2009 in terms of the area that was

flooded?

A. Not a whole lot.

4• If you could, when you say, "not a

2511 whole lot," could you quantify that for me, itiaybe,
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in acres, maybe?

A. I'd say maybe 10, 12 acres was

flooded in -09_ I do have a video of that one,

too.

Q- Okay. So in 2009, the video you

took, does that depict all the parcels we're

talking about?

A. Yes.

Q - Okay. All right. I think that

should be the last page of that.

yours.

MR. MARTIN: Does that rnatch up

MR. FUSONIG: Yes.

MR. MARTIN: Sorry. It'll just take

me a minute here.

Q• Mrs. Doner, you mentioned a video

you took in 2009. Did you take any photographs of

any of the flooding incidents?

A. I didn't. My husband's the picture

taker.

Q- Mrs. Doner, you had pointed out on

one of the parcels in the area, where there was a

blowout; do you remember that?

A. Yes.

2511 Q. Besides that area we discussed, were
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there any other parcels that you contend were

impacted as a result of erosion damage?

A. Yes. The 70--and-a-half acres which

was 28-012200_0000. That has two blowouts on it.

One's a pretty good sized one and then the other

one wasn't as big.

Q. Do you recall when Lhose occurred'?

Itwas 2003. One of 'em was there

-- The one on the other parcel was before 2003 and

that happened, I think in -98, but they just, you

lcnow, they kept getting bigger. They would put

stones and rocks in -em, then ever time we get a

flood and especially the one in 2003, 1 mean we had

trees and everything that blew out in there in the

field and sand and gravel and, like I say, some of

it's still out there yet today, the sand and the

gravel and there's a bi-g tree they haven't been

able to get out of there.

Q. Arid in addition to what you just

described for me, any other issues on any of your

propex'ties involving erosion-related damage?

A. Yes. On the other parcels, too,

have been eroded, and then especially these parcels

Lhat we just talked about, the '70-and-a-half acres

and the 29.46 and the 35 acres, 35-and-a-half
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acres. We had to have a bulldozer come in and pay

theni Lo bulldozer, bulldoze some of that stuff back

towar.ds the bank and that was right around - I

think it was about 3,800-and-some dollars. Arid

then we did -- Farm Services did pay us back 64

percent and then Wabash Conservacy, they paid back

36 percenL of it, so we did get that back.

Q - And whydid they pay you forthat?

A. Because tkiey said that -- We had

asked them if they would help and the Conservacy

said they didn't have a whole lot of f.unds, so they

sent us to Farm Services and then they had sent us

to Jim Will, aL the Mercer County S and W District

and they came out and looked at it and they said

that they wouldn'L be able to, you know, help us do

anything. We did put a filter strip in in '02 to

help some of the erosion, and to maintain that

then, they said if we would get a bulldozer in and

bulldozer all that stuff back so we can keep it

maintained, they would help us theri and --

Q. And which parcels is that, the

filter strip yot.i just talked about is on?

A. It goes all the way back from parcel

number 28-011300.000 (sic) and then it -- The next

parcel would be 28-012200.000 (sic) and it goes all
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the way up to Wabash Road or arourid that bend.

4- And which stream or river do those

filter strips border; is it the Wabash or the

Beaver?

A. The Beaver comes into the 29.46

acres -

Q- Um - hutn .

-- andthen theotherone is the

70-and-a-half acres. That's the Wabash; it runs

along the side of the Wabash.

4• Does the filter strip go along both

water bodies then?

A. In the one parcel, yes.

Q. And which parcel is that one?

A. That's the 29.46 acres; that's the

28.011300.0000 ( sic).

q. Okay. When the gentleman from

Mercer County Soil and Water, Jim Will, came out to

look at the area we discussed a moment ago, do you

recall if Yie offered any opinion as to the cause of

the blowout problem?

A. He said that this -- If 1: reneniber

right, he said that we couldn't do anything until

the bank was fixed and the level of the 7.ake and

the way the spillway is, we was probably gonna have
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an ongoing problem and --

Q. Was that your recollection of Mr.

Will's opinion about the cause --

A. Yes.

Q. -- of the blowout?

A. Yes.

Q. Did he ever put anything into

writing for you that discussed that?

A. No, but he has -- we've made plans

with him after the bank is -- the Conversacy,

they've been hauling some rick-rack in there to try

to get it built up, then we're going to have, like,

a float-away, a water -- Oh, excuse me - a

waterway, and then there's going to be like some

kind of a drop box put in there that would help.

Q- Mrs. Doner, i.n your Affidavit and as

part of the claims in this lawsuit, you claim that

the parcels that you own have had their value

substantially destroyed because of flooding caused

by ODNR. What facts or pieces of i_nforination have

caused you to come to that conclusion?

A. Because there's been land or farms

selling not too far from us and they've been

bringing a lot more. Two of those parcels were

appraised in 2005 for this, to settle the estate
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and they were appraised less than $2,000 an acre,

and there's been farms selling not too far from us

that's beeri going for almost 6,000 and betLer.

Q• So I just wanted to be clear on the

record. Did you say that the -- there are

properties appraised as part of an estate that were

properties you're associated with?

A. Yes. I can give you the numbers.

Q. That'd be great.

A. Okay. It was parcel 28-012200.0000

and that was the 70.5 acres. And then it was

28-011700.0000 and that was the 35-and-a-half

acres. Those two parcels was appraised in, it was

either 2005 or 6.

Q. Do you know who did the appraisal?

A. Yes. There was three of 'em. Tom

Robbins, Elton Houts.

Q. Any way you could spell that last

name "?

A. Houts?

Q. Yes.

A. H-O-U-T-S.

Q. Okay.

A. I believe the other one was Noel

Laninger, and don't ask me how to spell that.
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A. I can't remember.

Q-

Do you know, was that the lowest

Ai1d you mentioned there were other

properties that sold for higher amounts. Do you

know which properties? Which properties are you

referring to?

A_ Just there's a farm about six, seven

miles from us jusL recently.

Q. Was that sold at an auction?

A. Yes.

Q. And wliat's your, you know,

recollection of what the price per acre was for

that sale, if you know?

A. It was right around -- It was a

little less than 6,000.

Q• Do you know if the property is

located on the Wabash or the Beaver_ Creek?

A. No, it isn't, but I don't think the
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ground from that farm is as good as what our river

bottoms would be.

Q. And the parcel that's got the river

bottoms, do you kriow what the soil type is for

that?

A. Right off-hand, I can't remember.

Q. So -- I'm not a farmer, so maybe you

can explain for me, is, in your experience, is the

land that's near a water source, like creek or

river, is that land better than land that's not

near a water body?

MR. FUSONIE: Objection.

A. Well, we have some river bottom land

and I would say that it does just as good as our

high ground fields and better when we're not

flooded out.

Q• Um-hum. In your experience, is

there any difference in yield between river bottom

land and other types of land?

A. The river bottom, the yields were

higher for us than what our high ground is.

Q• And that's fine. That's why -- I

just wanted you -- about your own experience, so --

Mrs. Doner, do you know if any of the parcels we've

talked about with you today that you have an
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ownership interest in, if any of them participate

in a Wetlands Reservation Program?

A. No.

Q_ Any of thein participate in any type

of Conservation Program?

A. Yes, CRP.

Q. And do you know which parcels are in

that program?

A. That would be the -- Tt goes by farm

number 3839. IL would be the -- L;xcuse me -- the

28-012200.000 (sic) and that would be Chat

70-and-a-half acres. And then the other parcel

would be 28-011300.0000 and Lhat would be that

29.46 acres.

Q. On the 29.64-acre (sic) property,

how much land is in that program?

A. Excuse me. I Lhink it was 29.46

acres.

29.46, that parcel, how much of

that, how many acres of that is in the CRP?

A. It's just a strip so wide. I

couldn't te].l you how much.

That's okay. And the other parcel,

if you know, approximately, how much of that is in

2511 that program?
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A. There's a strip so wide it just runs

all the way up to the river or up to the road

there. I think it.'s 2. -- And the whole, Lor both

parcels, I think it's 2.1 acres.

MR. MARTIN: Okay. I think I'«1

close to wrapping up, but let me look at

a few things and make sure S covered all

tiie ground T waiited to.

Lets go off the record for a

second.)

Q-

(Brief pause off the record.)

I think I just got a couple other

questions. We talked a liY_tle bit earlier about

value. Do you have any documentation today that

shows what the present value of the four parcels

would be?

A. I don't believe so. Only the --

from the appraisal.

Q. Okay. So other than what we had

already talked about, your other parcels, say i_n

the last 10 years, haven't been appraised to your

knowledge?

A. Not to my knowledge.

Q. Okay.

MR. MARTIN: I'm done with my
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questions.

MR_ FUSONIE: I've got a few.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. Mrs. Doner, turn to Exhibit A, and

Exhibit A to Exhibit. A. You mentioned that Terry

Linn owns property just south of your parcel that's

shaded in, iri Exhibit A?

A. Yes.

Q• And you inentioned that he was one of

the five farmers in the lawsuit. What did you mean

by that?

A. The lawsuit that's ongoing with ODNR

right now.

Q. Okay. This is a separate lawsuit

from this lawsuit t.hat you have against ODNR?

A. Yes.

Q. And do you have knowledge as to

whether Mr. Linn had already established that ODNR

has taken his property by flooding?

MR. MARTIN: Objection.

A. Yes.

Q. Okay. And do you know or do you

have knowledge as to whether Mr. Li.nn's property

just south of you is one of the properties that's
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involved in that lawsuit?

A. I believe it is.

Q• From Mr. Tdnn's property, just south

oi your property, reflected in Exhibit A, does your

property have to flood first before his floods?

A. Yes.

Q. And why is that?

A. Because the Wabash River is right

back, to the north of that parcel. That would be

the 35.5 acres and that parcel number is

28.011700.0000 (sic) and that parcel is lying in

front of his ground, his parcel.

Q. So I understand it, for your

property, reflected in Exhibit A, does the Wabash

River have to be out of its banks for that parcel

to flood?

A. Please. I didn't --

Q• Sorry. The Wabash River, does that

need to be out of its banks for your property to

flood?

A. Yes.

Q. Okay. Arid so for Mr. Linn's

property, that's to the south of your property

your 35.50-acre property, does the Wabash River

need to be out of its banks for Mr. Linrr's property
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MR. MAR'1`IN: Objection.

A. Yes.

Q. Let's st.art with Exhibit A to

Exhibit A. Prior to 1997, did you ever observe

heavy rains on that parcel?

A. Heavy rains, yes.

Q. Now, as Lo Exhibit B Lo Exhibit A,

prior to 1997, did you ever observe heavy rains on

that parcel?

A. Yes.

Q. Now, Exhibit C to Exhibit A, pr_ior

to 1997, did you ever observe heavy rains on that

parcel?

A. Yes.

Q. Now, Exhibit D to Exhibit A, prior

to 199'7, did you ever observe heavy rains on that

parcel?

A. Yes.

Q• And Exhibit E to Exhibit A, prior to

1997, did you ever observe heavy rains on that

parcel?

A. Yes.

Q- Now, back to Exhibit A to Exhibit A,

2dI since 1997, have there been years, because of the
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flooding that there has been a delay in your

planting?

A. Yes.

Q. Arid has that affected your yield?

A- Yes, it has.

Q. Now, as to Exhibit B, since 1997,

has there been a delay in your planting because of

flooding?

A. Yes.

Q-

yield?

And has that delay affected your

A. Yes, it has.

And as to Exhibit C to Exhibit A,

since 1997, liave there been years where there's

beeri a delay in planting because of flooding?

A. Yes.

Q. And has that affected your yield?

A. Yes.

Q. And as to Exhibit D to Exhibit A,

since 1997, have there been years where the

plantirig has been delayed because of flooding?

A. Yes.

Q. And has that affected the yield?

A. Yes.

Q. Now, as to Exhibit E to Exhibit A,
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since 1997, have there been years wher_e, because of

flooding there has been a delay in the planting?

A. Yes.

Q. And has that affected the yield?

A. Yes.

Q. Back again to Exhibit A to Exhibit

A, is there less tillable acres to Exhibit - to

that 35.50 parcelnowthant.herewere =-there was

prior to 1997?

A. Yes.

Q. And how many less tillable acres are

there now than Lhere were prior to 1997,

approximately?

A. Probably five on that one.

Q• And is there less tillable acres now

because of all the flooding that that property has

been subject to since 1997?

A. Yes_

Q. As Lo Exhibit B, are there less

tillable acres now than there were pr_ior to 1997?

A. Yes

Q. And approximately how many less

tillable acres are there?

A. I wou].d say, maybe, about

four-to-five on that one.
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Q. And is the reason that there are

less tillabl.e acres now than prior to 1997 because

of all the flooding that that property has been

subject to?

A. Yes.

Q• As to Exhibit C to Exhibit. A, are

there less tillable acres to that property now than

there were prior Lo 1997?

A. Yes.

Q•

there now?

And how many less tillable acres are

A. I'd say close to 15.

Q. Fitteen less Lillable acres?

A. Yes.

Q. And is the reason Chat there are

7.ess tillable acres because of all the flooding

that that property has been subject to since 1997?

A- Yes.

Q. And as to Exhibit D to Exhibit A,

are there less tillable acres on that property now

than prior to 1997?

A. Yes.

Q. And how niany less tillable acres,

approximately?

A. If I had to guess, probably five.
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acres?

Is that an approximation, the five

A. Yes.

Q• And is the reason that there are

less tillable acres on the 38.33--acre property

because of all the flooding that that property has

been subject to since 1997?

A. Yes.

Q. I'm sorry. I meant to say that

that's a hundred-acre parcel, not a 38--acre parcel.

A. Oh! That's correct.

Q- 'Phat the hundred-acre parcel has

been --- The reason that there are less tillable

acres for that hundred-acre parcel because of all

Lhe flooding that that parcel has been subject to

since 1997?

A. Yes.

Q. Now, as to Exhibit E to Exhibit A,

does that property have less tillable acres now

than it did prior to 1997?

A. Yes.

Q- And approximately how may less

tillable acres now?

A. Three-to-four.

2511 Q. Okay. And is the reason that there
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are three-to-four less tillable acres now than

prior to 1997 because of all the flooding that that

property has been subject to since 1997?

A. Yes.

Q. As to all of the four parcels that

you own in Mercer County, that we've talked about

today, do you believe that the value is less, the

value of this property is less because of all the

flooding that it's been subject to since 1997?

MR. MARTIN: Objecti.on_

A. Yes, I do.

Q. And do you believe that if those

properties were not subject to all the flooding

that's been ongoing since 1997 that the tillable

acres would sell for $6,000 or more?

MR. MARTIN: Objection.

A. Yes.

Q. During any of the flooding since

1997, have you had dead animals float onto your

property?

A. Yes.

Q. And what type of dead animals?

A. Hogs.

Q. When did that happen, if you can

2511 remember.
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A. My husband probably remembers better

than I did on -em. I can't remember the year.

Q. You said, "hogs," so you've had more

than one hog float onto your property?

A. Yes.

Q. Do you remember which properties

you've had hogs fl.oat onto?

A. That would be the 28-012200,0000.

'Phat's that 70--and a-half acres.

Q. Any other properties that you've had

hogs float onto your property during the flooding?

A. That's the only one I reinember.

Q. Has there been more than one

occasi.on where hogs have floated onto your property

since 1997?

A. Not that I can recall.

Q• Okay. Have you had any other dead

animals on your property because of the flooding?

A. Pish.

MR. FUSONIE: Almost done, Dan.

Q. Okay. Exhibit A to Exhibi.t A, in

2003, when it flooded, did you have any access to

that property?

A. No.

Q. Okay. When it flooded in 2005, did
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you have any access to that property?

A. No.

Q. How about this past spring, in 2009?

A. No.

Q. As to Exhibit B to Exhibit A, when

the property flooded in 2003, did you have any

access to that property?

A. No.

Q. How about in 2005, did you have any

access to that property?

A. No.

Q. How about in 2009, when it flooded?

A. No.

Q. For ExhibiL. C to Exhibit A, when

that flooded in 2003, was your access to that

property impacted?

A. Yes.

Q. And how was it impacted?

A. Wabash Road was flooded over and

Doner Road, we couldn't get through and 49 was

flooded, and Carmel Church Road.

Q• So when the property flooded in

2003, could you even access that property?

A. Not -- No.

25 II Q. Okay. But you were able to visually
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observe that that property flooded in 2003?

A. Yes, after a couple days, when the

water was stil.l - when it went down on the road.

Q. Okay. As to Exhibit D to Exhibit A,

when t_he property flooded in 2003, was your access

i.mpacted?

A. Yes.

Q. Arid how was it impacted?

A. The roads were flooded.

Q. Were the roads flooded in 2005, as

well, when that property flooded?

A. I can't remember. I just reinember

2003 was the one that we couldzi't get --

Q. And then as to Exhibit E to Exhibi_t

A, when the property flooded in 2003, was your

access impacted?

A. Yes.

Q. And how?

A_ The roads to get there were all

flooded.

Q_ okay.

MR. FI7SONIE: Mrs. Doner, those are

al7, the questions that I have.

MR. MARTIN: I have some follow-upe

to that.
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BY MR. MARTIN:

Q•

RECROSS-EXAMINATTON

Mrs. Doner, Exhibit A to Exhibit A,

your attorney asked you soine questions about the

Linn pr.operty. I believe it's adjacent to your

property there?

A. Yes.

Q. Are you familiar with the drainage

patterns on the Linn property? Do you know how it

drains, his property?

A. Some of it.

Q- Um-hum. Did you perform any

engineering studies of his property?

A. No, I didn't.

Q- Okay. Do you know what water bodies

are on or near his property, the Linn property?

A. The Wabash River is to the nor_th and

that one parcel, that 35.5 acres, that's in between

that parcel and the river, Wabash River and then

the Wabash River winds around, then it would be to

the -- his property would lie west of the Wabash

River when it winds around, coming -- our Wabash,

the river winds around, so his property would be

west and they -- our parcels would lie in between

that and his.
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Q- Do you know what condition the field

tile is in on the Linn property?

A. No, I don't.

Q. Your attorney asked you about

tillable acres on each of these properties. On

Exhibit A to Exhibit A, on that parcel, is any of

thaC property, part of that property in filter

st.rips?

A. No.

Q. What about on Exhibit Bto Exhibit

A, any filter strips on that property?

A. Yes.

Q• So that land would be riot tillable;

is that correct?

MR. FUSONIE: Objection.

A. It was till-able uritil we put the

filter strip in; that's why we put it in.

Q. But presently, it's rrot tillable --

a portion of it's not tillable because of the

filter strips?

MR. FUSONIE: Objection.

Q. Is that correct?

A. (No verbal response-)

Q. I'll ask it a different way. You

don't farm on the filter strips; do you?
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A. No, but the reason we put -em was on

account to hold for erosion when we talked to Jim

Will.

Q- And Exhibit C, are thcre filter

strips on that property?

A. Yes.

Q. So there is no farming occurring on

Lhe filter strips on Exhibit C to Exhibit A; is

that correct?

A. Not at the present because we farmed

it before 1997, we farnied right up to the bank.

Q - And then on Exhibit D, are there any

filter strips on that parcel?

A. No.

Q - And l.ast, on Exhibit. A, any filter

strips on that parcel?

A. No.

Q. And I'm sorry. I may have

think I did ask the question before, but which

parcel do you actually live on, your personal

residence?

A. Right now, we live at 929 Doner

Road, but our address, our mailing address is 1325.

Q- Is it the parcel that's on Exhibit D

2511 to Exhi.bit A, is that where your house is or is
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that your rental house?

A. Yes. That's where we're living

right now.

Q. Okay_ So what about in 2003, were

you living there?

A. No. We were living at 1325 Doner

Road. That was the parcel 28-012300.0000. That

was the 38.33 acres.

Q. And that's on Exhibit. A to -- or

Exhibit E to Exhibit A?

A. Yes.

Q. And your attorney asked you some

questions about access to that property. When you

were living there in 2003, did you have to

evacuate?

A. No. We wasn't home at that time.

Q. Were you able to access your

residence in 2003?

A. Yes, after a couple days. The roads

were all closed; we couldn't get back home_

Q. So your access was l.imited because

of the roads being flooded on that parcel?

A. Yes.

Q. Because the area you shaded on

Exhibit A is limited to what you have drawn on
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there; is that correct?

A. Yes.

Q. And then the parcels on Exhibit D,

was your access limited because of flooded roads on

that parcel?

A. Yes.

Q. What about the parcel on Exhibit C?

A. Yes.

0. Exhibit B, on that parcel?

A. Yes.

Q. And Exhibit A?

A. Yes.

Q. And your attorney had asked you some

questions about tillable acres that, you believe

were no longer farmabl.e. Did you have a survey,

mapping out the exact acreage for each of thoae

parcels"? Did you have someone, a surveyor or

someone do a nlap or description of the areas that

you said were no longer farmable?

A. No. We can't drive through 'em.

There's sand there and you get stuck.

Q. So the acreages that you were

stating in response to your lawyer's questi.ons,

those were based on estimates?

MR. FTJSONIB: I think it was
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approximations was whaL she testified to.

A. Yes.

Q. Yes? So it could be a smaller

amount than what you had thought?

A. I don't think it would be any

smaller.

Q• But you agree with me that Lhose

weren't intended to be exact amounts?

A. Right.

MR. MARTIN: Al]. right. I'm done.

MR. FUSONIE: I just have one

follow-up.

REDIRECT EXAMINATION

BY MR. FUSONIE:

Mrs. Doner, in your experience as a

farmer does the mere fact that a portion of

property is in filter strip mean Lhat that portion

is not tillable acreage?

A. Would you repeat that?

Q- Sure. If certain acres are in a

filter strip, does that necessarily mean that those

acres are not tillable acres?

A. No.

Q. Okay. Is it because of the flooding

since 1997, is that the reason why you put a filtex-
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strip in on two of your parcels?

A. Yes. And that was done in '02.

And that's because that area, where

the filter strip now is locat.ed, is no longer

tillable?

A. Yes. Since the flooding, we can't

farm it.

Q. Okay. Thank you.

MR. MARTIN: Just one question.

FURTHER RECROSS-EXAMINATION

BY MR. MARTIN:

Q. The filter strip, the fileer strips

we're discussing, is that a, again, and as your

experience as a farmer, is that a best practice for

erosion control?

A. At this point, yes.

Q. Okay.

MR. MARTIN: No other questions.

MR. FUSONIE: Mrs. Doner, when the

State att.orneys order a writtcn

transcript of this deposition, you have

the right to review it to correct any

errors that may be in Che transcript. I

can't tell you that you need to do that.

I cari only tell you that I recommend to
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all my witnesses that they do. It's up

to you to decide whether you want to read

the transcript or not.

THF WTTNESS: Yes, I'd like to read

(At 12:51 o'clock, PM, the deposition concluded.)

Janet K. Doner

25
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STATE OF OHIO

) SS:

COUNTY OF MERCER)

T, Edna M. Hawkins, the undersigned, a duly

qualified and conimissioned Notary Public within and

for the State of Ohio, do hereby certify that

before the giving of her aforesaid deposition the

said JANET K. DONER was sworn to depose the truth;

the whole truth and not.hing but the truth; that the

foregoing is the deposition given at said time and

place by the said JANET K. DONER; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me;

that the transcribed deposition was submitted to

the witness for her examination and signature; that

I am neither a relative of nor attorney for any of

the parties to this cause, nor relative of nor

employee of any of their counsel and liave no

interest whatever in the result of the actiori.

IN WITNESS WHEREOP', I have hereunto set my

hand at Cincinnati, Ohio, this 4th day of March,

2010.

q// ^^-
--^-Y-^ `^ /

My Commission Expires: Edna M. Hawkins

September 1.7, 2012 Notary Public - State of Ohio
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all my witnesses that they do. It's up

to you to decide whether you want to read

the transcript or not.

THE WITNESS: Yes, I'd like to read

(At 12:51 o'clock, PM, the deposition concluded.)

anet K. Doner

@hARTHA C. BREWER, Aflome9 At lav!
NOTARY FUHLIC-STATE OF OHIO
jqy 1mmexyiratland&

5®c.147.03 R.C.

25
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AFFIDAVIT OF JANET K. DONER

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Janet K. Doner, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. 1 am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, and 28-012300.0000.

3. 1 have been an owner of Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, and 28-012200.0000 since 2005. I have been an owner of Mercer County Parcel

Number 28-012300.0000 since 1971. 1 have farmed Mercer County Parcel Numbers 28-

011700.0000, 28-0 1 1 300.0000, and 28-012300.0000 since 1969. 1 have farmed Mercer County

Parcel Number 28-012200.0000 since 1971. 1 have also farmed Mercer County Parcel Number

28-010500.0000 since 1969.

4. Mercer County Parcel Number 28-011300.0000 borders the Wabash River and

Beaver Creek. Mercer County Parcel Number 28-012200.0000 borders the west side of the

Wabash River, and Mercer County Parcel Number 28-011700.0000 borders the south sidc of the

Wabash River. Mercer County Parcel Number 28-010500.0000 lies southwest of the Wabash

River. Mercer County Parcel Number 28-012300.0000 lies sou'th of the Wabash River.

DON000017



5. Since ODNR replaced the westerrm spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 28-011700-0000, 28-011300.0000, 28-012200.0000, 28-

010500.0000, and 28-012300.0000 have been subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St. Mary's.

6. Specifically, as a result of ODNR's replacement of the westem spillway and its

current management practices, Mercer County Parcel Numbers 28-01 1700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 have flooded multiple

times each year, or approximately every time rainfall in Celina exceeds 1.5 to 2 inches. On each

occasion, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-0I2200.0000,

28-010500.0000, and 28-012300.0000 were inundated with water at depths varying from 2 feet

to 9 feet.

7. Since ODNR's replacement of the westem spillway and its current management

practiees, Mcrcer County Parcel Nuinbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 flood inore rapidly and remain flooded for longer periods

of time. On most occasions of flooding, Mercer County Parcel Numbers 28-01 i 700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 remained inundated with

water for a period of two days to five days. Indeed, old riverbeds on Mercer County Parcel

Ntambers 28-011700.0000, 28-012200.0000, and 28-012300.0000 often remain inundated with

water for months and as a result are no Ionger farmable.

8. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

-2-

DON0000f8 i



28-010500.0000, and 28-012300.0000 never flooded as frequently, never flooded over as large

an area, and never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 35.5 acres

of Mercer County Parcel Number 28-011700.0000 (i.e., the entire parcel), 29.46 acres of Mercer

County Parcel Number 28-01 1300.0000 (i.e., the entire parcel), 67 acres of Mercer County

Parcel Number 28-012200.0000, 57 acres of Mercer County Parcel Number 28-010500.0000, 17

acres of Mercer County Parcel Number28-012300.0000 being floodcd with as mtlch as 9Ic-et-of

water for approximately up to five days. Portions of these parcels remained flooded for three

weeks. :-rue and accurate copies of black and white aerials from the Mercer County Auditor's

website of Mercer County Parcel Numbers 28-01 i 700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 are attached hereto as Exhibits A, B, C, D, and E

respectively. The shaded in the area of each parcel truly and accurately depicts the area that was

flooded in 2003.

10. Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 also experienced severe flooding in 2005.

11. Mercer County Parcel Numbers 28-011700.0000, 28-0 1 1 300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 were again flooded as recently as 2009.

12. As a direct result of the flooding, Mercer County Parcel Numbers 28-

01 t 700.0000, 28-0 1 1 300.0000, 28-012200.0000, and 28-012300.0000 have suffered damage in

the form of loss of crops, field and bank erosion, the deposit of silt, sand, stones, and other

debris, drainage tile failure, soil compaction, and the destruction of trees, bushes, and shrubs.

Indeed trash and trees remain throughout Mercer County Parcel Numbers 28-011700.0000, 28-

01 I 300.0000, 28-012200.0000, and 28-012300.0000 even today. As a direct result of the

DON000019
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flooding, Mercer County Parcel Number 28-010500.0000 has suffered damage in the form of

loss of crops, field erosion, the deposit of silt, stones, and other debris, drainage tile faihue, soil

compaction, and the destruction of trees, bushes, and shrubs.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000,

and 28-012300.0000.

14.-- I-believe-that the intermittent,-eontinuing,-persistent, frequent,-and increased- °

severe flooding from the westem spiliway of Grand Lake SL Marys will inevitably recur as a

result of ODNR's replacement of the westeni spillway and ODNR's current management

practices.

FURTIiER AFFIANT SAYETH NAUGIIT.

Swoni in my presence and subscribed before tne tiiis _2 ^_ day of August, 2009.

1tRtSB14iESSNUR11'
xawy PoIiC, 6m oi otmo

My COMMMM Na t1u fgIfftn
Secttan 167.93 RR.e.

C DON000020
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EXHIBIT A

AFFIDAVIT OF JANET K. I)ONER
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EXHIBIT B

TO

AFFIDAVIT OF JANET K. DONER
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EXHIBIT C

TO

AFFIDAVIT OF JANET K. DONER
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EXHIBIT D

TO

AFFIDAVIT OF JANET K. DONER
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EXHIBIT E

AFFIDAVIT OF JANET K. D®NER
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Original Transcript

IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,

Relators,

vs.

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF NATURAL
RESOURCES, ET AL.,

Respondents.

DEPOSITION OF

KAREN S. DONER

February 26, 2010
9:25 a.m.

340 Oyler Avenue
Oak Hill, West Virginia

CASE NO.: 2009-1292

H. David Stanley
Notary Public within and for the State oI West Virginia at Large

//^^^

DEPONET
Nationwide Scheduling

Toll Free: 1.800.337.6638
Facsi nile: 1.973_355.3094

www.deponet.com



1

IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.

WAYNE T. DONER, ET AL.,

Relators,

VS. ) CASE NO.: 2009-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL

RESOURCES, ET AL.,

Respondents.

The deposition of KAREN S. DONER in the above--

styled matter was taken pursuant to notice for discovery

and/or evidenti-ary purposes, before H. David Stariley, a

Notary Public within and for the State of West Virginia

at Large, on the 26th day of February, 2010, commencing

at 9:25 A.M., EST, at the Holiday Inn, 340 Oyler Avenue,

Oak Hill, West. Virgi_nia.

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094

www.deponet.com



Karen S. Doner

3

1

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Witness sworn)

THEREUPON came,

February 26, 2010

K A R E N S. D O N E R,

called as a witness on behalf of the Respondent herein,

who, having been first duly sworn according to law,

testified as follows:

DIRECT EXAMINATION

BY MR. MARTIN:

Q Well, first, Mrs. Doner, I just want

to ask you if you cou.ld state your name for the record,

while I listen to see if we can hear you?

A I'm Karen Doner.

Q Okay. I heard that. Well, that's

good. We'll just ask as best you can, Mrs. Doner, to

also maybe keep your voice up maybe a little extra take

on the volume so we can all hear you back here in Ohio.

A Okay.

Q Mrs. Doner, the first thing I like to

do is to ask whether you've ever had your deposition

taken before? Have you ever had your deposition --

A I don'L believe so.

Q Okay. Well, what I want to do is leL

me jusL go over a few ground rules for the process and

then since we're doing this by telephone, there's, you

know, some other considerations since we're doing it that

Nationwide Scheduling
Toll Free: 1.800.337.6638

DEPONET Facsimile: 1.973.355.3094
® www.deponet.com
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February 26, 2010

5

it, speak more loudly, do whatever I need to do to make

sure that, first, you can hear the question and, second,

that you understand it and know what you're answering.

And I don't expect we'll be real long this morning, but

if you do need to take a break for a few minutes, let

me know that and we can certainly accominodate that.

So everything everything I've said at this point, does

that make sense to you?

A Yes, it does.

Q Okay. Very well. Mrs. Doner, I just

wanted to get a few background questions. Where do you

currently live?

A I live here at Oak Hill, West Virginia.

Q And what's your address there?

A At 1029 Jones Avenue.

Q And how long have you lived at that

address?

A Twenty-pl.us years.

Q And are you, to your knowledge, a

West Virginia resident?

A Yes.

Q And did you ever live in Ohio?

A Yes.

Q Okay. Tell me when you lived in Ohio?

.A Well, I lived there from 1945 to 1964,

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094DEPONET www.deponet.com
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take any additional college courses?

February 26, 2010

A No, I did not.

Q What was your first job after

graduating from high school?

A Oh, gosh, it was a little dress shop

uptown and therr I went to a little restaurant and then I

went to Reynolds and Reynolds.

Q Do you know what time you went to

Reynolds and Reynolds, approximately, what year?

A I think the fall of '63, I believe.

Q How long were you with Reynolds and

Reynolds?

A Well, I was there 10 years, but I

worked arid then quit, worked, quit, and worked and quit,

but altogether it was like 10, 11 years.

Q Okay. Can you tell me what type of

work you did for them?

A It was called bindery and they wrapped

paper products and they have a machine there that rounds

corriers, like you've noticed on Bibles, there's a round

corner, that type work.

Q Okay. And did you do that the whole

time you were at Reynolds?

A I finished up working in the shippirig

departnlent.
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Mrs. Doner, is, first of all, are you aware that

you're a plaintiff in a lawsuit that has been filed

against the Ohio Department of Natural Resources?

A Yes.'

Q And do you recall signing something

called an affidavit?

A Yes, I do.

Q Okay. What I want to do, you should

have with the court reporter there a document that's

been marked as Exhibit A. Is that available and could

the court reporter present that to the witness?

COURT REPORTER: I have no such

(WHEREUPON, a short recess

was taken)

BY MR. MARTIN:

Q Okay. Before we broke, we were looking

for an affidavit that's now been located by the court

reporter and I asked the court reporter to hand Exhibit

A, Affidavit of Karen S. Doner, to Mrs. Doner. Do you

^^®® DEPONET

document.

MR. MARTIN: Okay. Well, this will be

j_nteresting. Well, our paralegal provided that to

DepoNet and you were supposed to get that. I

apologize. If we can go off the record for a

second?
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anyone else have an ownership interest in those two

parcels?

A Yes, I believe my brother-in-law and

sister-in-law, Wayne and Janet Doner.

Q And do you know if you each have an

equal interest?

A I'm not sure.

Q Okay. So you're not sure if each of

you have an equal fractional share of the property?

A That's correct.

Q Okay. But you do know you have an

interest in the ownership of those two parcels. Right?

A Yes. That's correct.

Q And do these two parcels, if you know,

do they have addresses?

A They're located on the Wabash and

Beaver Rivers, but as far as like my home address, no,

I don't think so.

Q Do you lcnow if there's a road that's

near these two parcels?

A Yeah, Doner Road.

Q Doner Road?

A Yes.

Q And let's talk about their location a

bit. The first parcel that's listed there, is that

Nationwide Scheduling
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lived in West Virginia, I believe, since 1978. Is that

correct?

A Yes, it is.

Q I'm sorry. What was that?

A Yes, it is.

Q Okay. When was the last time you were

personally on either of these two parcels, were you

physically, you know, on the properties?

A I believe it was the week between

Christmas and New Year's this past year.

Q Okay. In 2009?

A Yes.

Q Were you on either of these two parcels

in the year 2003, to the best of your knowledge?

A I was at our homeplace in 2000. We go

home about every three years. I mean about three times a

year, excuse me.

Q Okay. Well, let's go to Paragraph No.

4 on your affidavit?

A Okay.

Q And that numbered paragraph indicates

that -- and I'm summarizing a bit here, but since 1997,

since ODNR replaced the western spillway of Grand Lake

Saint Marys, the lands have been subject to continuing,

persistent, frequent and ineviLable increased flooding
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of wood that you could see and, therefore, the land

wasn't tillable.

Q Okay. So would it be fair to say you

saw some pictures that showed some debris. Is that

correct?

A Yes.

Q Do you know who showed you those

pictures?

A I believe Wayne Doner had them_

Q And Wayne is your brother-in-law. Is

that correct?

A Yes.

MR_ FUSONIF: Hold on. I didn't catch

her answer. It wasn't clear. I'm sorry. Could

the court reporter read the prior answer?

(WHEREUPON, the court reporter

played back the previous

answer)

MR. FUSONIE: Did she say Wayne Doner?

COURT REPORTER: That's correct. That's

what she said.

BY MR. MARTIN:

Q That's what I've got. JusL to clarify

the record, Mrs. Doner, I believe a prior question I

asked was who showed you photographs that you were
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Q Okay. Could it have been in 2003?

A Yes, most likely.

Q All right. Could it have been 2005?

A I'm not sure.

Q Before you saw those photographs --

MR. FUSONIE: Dan, I don't mean to

interrupt, but, for some reason, I'm not

hearing her answer. I didn't hear the last

answer.

MR. MARTIN: Okay. Let's see, can the

court reporter read that one back?

COURT REPORTER: Like I say, I can play

it back for you. Hold on one second.

(WHEREUPON, the court reporter

played back the previous

answer)

BY MR. MARTIN:

Q Okay. Just note on the record that the

court reporter played back the previous, I believe, three

answers and counsel was able to hear the responses to his

satisfaction. Moving on, Mrs. Doner, I believe you had

testified when I asked you earlier, you don't recall

personally seeing flooding on the two parcels referenced in

Nationwide Scheduling
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A Yes, I do.

Q What information do you have that you

used to come to that conclusion, that 2003 was the most

invasive flood?

A i just believe it was, and this property's

been in the family for many years and before the spillway, I

do not recall my father-in-law having such a problem with the

water.
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Q Did your father-in-law ever, to your

knowledae, provide you with any information about the

fl.ooding that he had seen on the properties?

A Just spring rains and stuff like that,

but not serious flooding.

Q Okay. So your recollection is your

father-in-law never expressed a problein with flooding?

A

Q

February 26, 2010

Yes.

Now let's talk about that first parcel

that's on Paragraph 2 there. Do you know how much of that

piece of land was flooded in 2003?

A I'm not sure.

Q Okay. So you wouldn't have an idea of

how ntany acres would have been flooded?

A No. I don't because I don't know which

parcel. number belongs to which area of land.

4 Oh, I see. So the two parcel numbers
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So then would you agree with me that

the parcel numbers supplied in this affidavit weren't

based on your personal knowledge?

MR. FUSONIE: Objection.

BY MR. MARTIN:

Q You relied on someone else to provide

the two parcel numbers. Right?

A This whole farming situation, I rely on

others.

Q Okay. Again, I guess going back to

Paragraph 5, the rest of that statement dealt with the

2003 part, but it says, "-- but my property has been

subject to continuing, persistent, frequent and

inevitable increased severe flooding since 1997°. Do

you have that statement there in front of you?

A Yes, I do.

Q Can you tell me, Mrs. Doner, what

information you have that allows you to draw that

conclusion, that your property has flooded more in

the ways you describe, since 1997?

A It just is.

Q But how do you know that?

A With our co-owners, I hear this often
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document that was filed with the Court stating the

allegations of the parties against the State. Do

you recall --

A I believe

Q reviewing any document like that?

A possibly this summer. This last

summer, I believe I did.

Q I'm sorry. I coul.dn't hear that last

part?

A I said I believe this la.st summer I

did.

Q Okay. So were the allegations in the

Complaint, do you recall if those were based on your

persorial knowledge?

MR. FUSONIE: Objection. Vague.

BY MR. MARTIN:

Q You can answer.

A I'm not sure.

Q Okay. You said you did believe that

you did look at the Complaint sometime during the summer.

Right?

A I believe so, yes.

Q Okay. Well, what I want to do, let me

just ask you some questions. I'm done with the affidavit

now, so you can pass that over to the court reporter.
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Q Do you know if you have a particular

dollar amount assigned to that loss that you believe

occurred?

A I do not.

Q Have you observed any erosion problems

along any of the water bodies that are on your land, either

the Beaver or the Wabash?

A I'm not sure.

Q Okay. Do you know if maybe Wayne Doner

or any of the other co-owners ever, you know, took you

out to where the water was and pointed anything out to

you that was of concern to them?

A I don't believe I did go out.

Q Do you know, Mrs. Doner, on the first

parcel @@, I'm sorry, you weren't sure about the parcel

numbers, but the two parcels or two properties that you own,

do you know what the tillable acreage is on each of those

parcels?

A No, I don't.

Q Do you know if either of those parcels

have something called a filler strip on them?

A No, I don't.

Q Do you know if either of these parcels are

in any type of program where the government would pay money

for not planting certain areas with crops?
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A I don't actually know the work. I believe

there was a spillway put in or replaced and it's not been

good for the land since then.

Q Have you ever seen the spillway since

'97?

A I believe so.

Q Okay. Well, what about the spillway do

you think causes problems for the land?

A I can't describe it, but it seems lilce

there's more persistent flooding since then.

Q But you haven't personally observed

this persistent flooding, have you?

A I'm sorry. What was that?

Q You yourself haven't witnessed the

flooding firsthand, have you?

A No.

Q Okay. I think I'm close to wrapping

up here, Mrs. Doner. Let me just kind of take a look

at my notes and see that I asked what I wanted to cover.

Besides the affidavit that is marked as Exhibit A,

Mrs. Doner, did you prepare any other affidavits for

this case?

A

Q

No.

Did Wayne Doner or any of the co-owners
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type of appraisal done of these properties?

A I don't know.

Q And when you and your husband acquired

ownership interest, was that through an estate proceeding or

probate proceeding?

A Yes, it was.

Q Yes, it was?

A Yes.

Q Okay. Do you know as part of the

paperwork i_nvolved in that process, if there was ever some

type of value assigned to these two parcels?

A I would imagine so, but I really don't

know.

Q Okay. So you can't recall what the number

inight have been if there wassuch a value?

A No, I don't know.

MR. MARTIN: Okay. That's al.l the

questions I have, Tom.

CROSS-EXAMINATION

BY MR. FUSONIE:

Q Mrs. Doner, this is Tom Fusonie.

A Uh-huh, (yes).

Q I just have a couple of follow-up

questions. Can you hear me okay?

A Yes, I can.
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A Yes.

Q Okay. Do you receive any tax records

related to these two parcels?

A I believe Janet and Wayne take care

of that part of it.

MR_ FUSONIE: Okay. That's all I have_

Thank you, Mrs. Doner.

MR. MARTIN: I think I've just gotone

follow-up here, Tom.

REDIRECT EXAMINATION

BY MR. MARTIN:

Q Mrs. Doner, in the years that I believe

you testified you recalled, you lcnow, at least a couple

years where you got a smaller check from the proceeds of

the crops?

A Uh-huh, (yes).

Q Do you recall if anyone told you if

any of those years there could have been some drought

conditions that were the cause of that?

A No. I do not remember that.

MR. MARTIN: Okay. No other questions,

Tom.

MR. FUSONIE: Thanks. Mrs. Doner, the

State attoraieys may order a written transcript of

your deposition. You have the right to review that
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(WHEREUPON, K. Doner Exhibit A

was narked for identification

purposes)

(Witness excused)

(WHEREUPON, the deposition

was concluded)
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transcript and to correct any errors in the

transcript. I can't tell you to do that, I can

only advise you that I recommend that you take that

opportunity. You need to let the court reporter

know now that you'd like to take advantage of that

opportunity.

THE WITNESS: Okay.

MR. FUSONIE: Is that a yes?

THE W11'NESS: Yes, I would. Yeah. I'm

sorry.
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STATE OF WEST VIRGINIA

COUNTY OF RALEIGH, to-wit:

I, H. DAVID STANLEY, a Notary Public

within and for the State aforesaid, duly commissioned and

qualified, do hereby certify that the foregoing deposi-

tion of KAREN S. DONER was duly taken by and before me at

the time and place and for the purpose specified in the

caption thereof, the said witness having been first duly

sworn by me to testify the whole truth and nothing but

the truth concerning the matter in controversy.

I do further certify that the said

deposition was taken by means of a Stenomask and tran-

scribed under my supervision.

I further certify that I am not con-

nected by blood or marriage with any of the parties to

this action, am not a relative or employee or attorney

or counsel of any of the parties, nor am I a relative

or employee of such attorney or counsel, or financially

interested in the action, or interested, directly or

indirectly, in the matter in controversy.

Given under my hand this 1st day of

March, 2010.

L
H. DAVID STANLEY, Reptly er

Notary Public

My commission expires April 2, 2018.
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STATE OF WEST VIRGINIA

COUNTY OF RALEIGH, to-wit:

February 26, 2010

I, KAREN S. DONER, have read the foregoing

transcript of my testimony taken on February 26th, 2010, and

attach my signature in ackno ledgment of aA/

`-^^cvJ l\^®o°^

Notary Public

My commission expires:
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E R R A T A S H E E T

The following changes and/or corrections are

suggested for the deposition of KAREN S. DONER, taken on

February 26th, 2010.

PACE NO. LINE NO. REFERENCE CORRECTION
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Date:

To:

Prom:

RE:

03/16/2010
KAREN S. DONER

DIRECTOR OF PRODUCTION

WAYNF. T. DONER, ET AL. vs.

SEAN D. LOGAN, ET AL.

File: 57050

Deposition of: KAREN DONER

Deposition Date: 02/26/2010

Original Transcript Recipient: DAN MARTIN, ESQ.

cc: All cotuisel present

Your signature is required as acknowledgment that you have read the transcript of your deposition in the

above-referenced matter.

Please complete the following steps withni 30 days of the date of this memorandutn:

• Read the enclosed condensed copy of the trsmscript of your deposition

• Make any corrections necessary on the Errata sheet only

• Sign the bottom of the Errata sheet

• Sign the Certificate

• Rehun only ttre following to our offices within 30 days of receipt of this meinoranduin:

• Original, executed Certificate

• Completed, signed Errata slieet

RETURN REQUESTED DOCUMENTS TO:

DepoNet
101 Marietta Street
2700 Centennial Tower

Atlanta, GA 30303

Plcase direct questions regarding this memorandum to DepoNet Client Support at 800.337.6638 or or

ClientCare@deponct.coni.
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AFF:LY9AVIT (}F KAREN S. lfat)iVF,R

S1`ATE OF WEST z1IIt..̂".y.iNItL )
) Sy.

Ct3Lr=4F FA"kE"!`TE )

My name is Karen S. Doner, I azra over the age of 21, and I am comget.ent to

make this afFidavit. The facts stated lierein are 5rrithin my persorral knowledge and

are t.rae and corrE:ct. I state as follows:

1. 1 am a Relattn` in this mandamus action against.Respondent 5ean D.

ct,or,'ti'.hio Department mf Naxtrrai Resources {`°t}DNi?"}.

2. Speeifically, L am an owner of real estate described as Mercer County

bers 28-011700_0400 and 28-032200.0000.

lie adjacent ta ar near Beaver Creek and/or adjacent

to or ceaz- the Wabash Itiver near its conf,tuc:nce with Beaver C.reek.

4. S. own lands vrhich, since 4?DNR. replaced the western spillway of

Graiid Lake St. Marys in 1997, are subject to cantintring, persistent, frecquent, and

ineVifab1o''i±icreasec? severe .tloodirig from f^hes utesterrm. spillway of Grand L*e St.

Marys.'

5. "I'o date, the tnost invasive flood occurred in 2403; but my properly

as been subject to continui U istent, frdtiuerit, and inevitable increased severe

hoorlinX suace 1997. '

094-3 Z00"d llo-i 9Z8lVY9Yt9 833/1V830 A3NSOiiV-moId mdgp:ZO Ol-SZ-Gsd



I have revievt+ed. the Complaint and the facts relat'tng to nt.y real estate

and the flooding of my lands caused by GI}N7i. from the wesWtn spillway of Grand

Lgtce St_ Njm7s and swear t1>at those facts are tl-ae and acatrate, based ort personal

knowledge.

L,
rg

Svvcrn in my presetaee and subscribc:d before me this ;U'r' dag of 3me,

;£r09.

=5t11it1ll ltlit{tlititq3i^t^lEttIIf118®

^`^t ^- I r La"of

FfJR9['"R ,prFFMI4"I' SA'StE'TS NA•UsG3iT.

l
=uemrsar. ,

° ...''='^`^• w,.^^^^^ =
= ^ ttttt^ttlittmttttsllnnttlnlsltul^

0^/t6f^CO9C01umboe t455b-'̂^.
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