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STATE OF OIIIO
EX REL., WAYNE T. DONER, et al_

vs. CASE NO. 09-1292

SIGAN D. LOGAN, DIRECTOR
OSTO DEPARTMENT OF NATURAL, RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, 01110 43229-6693

DEP09ITION of WAYNE T. DONER, was

taken by the Respondent.s as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, and

pursuant to agreement of counsel, at the Central

Service Building, 220 West Livingston Street,

Celina, Ohio 45822, on Friday, February 12, 2010,

at 4:00 p.m., before Edna M. Hawkins, Yrofessional

Court Reporter and a Notary Public within and for

the State of Ohio.

HOLMES REPOR'PI?NG & VIDEO

982 Havensport Drive
Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

wwce.ohiodeposition.com
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Thomas H. Fusonic, Esq.
and

Martha C. Brewer,

Attorney at Law
Vorys, Sater, Seymour and Pease L.LP

52 East Gay Street

Columbus Ohio 43216-1008
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WITNESS: WAYNE T. DONER

Examinations DIRECT

By Mr. Martin

By Mr. Fusonie 54

CROSS
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RESPONDENT'S DESCRIPTION MARKED

A Affidavit of Wayne T. Doner 1.0

with attachments (Exhibits A

through P9)
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WAYNE T. DONER

of lawful age, a Relator herein, called as on

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testifLed

as follows:

BY MR. MARTIN:

4.

CROSS-EXAMINATION

Sir, could you iust state your name

and spell it for the record.

A. Wayne T. Doner, W-A-Y-N-E, T.,

D-O-N-E-R.

MR. MARTIN: Good afternoon, Mr.

Doner. My name is Dan Martin. I'm an

attorney for the State of Ohio and

representing the Department of Natural

Resources in this matter and today, I

will be asking you some questions, and

this process we call a deposition and

what I usually ask people first is

whether you've ever had your deposition

taken before?

THE WITNESS: No, sir.

MR. MARTIN: Okay. I'll just go

over a few ground rules with you and if

you sat in earlier, you may have heard me
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talk about some of these, but T'll just

review them. The first is, as you

noticed, the court reporter swore you in,

so just like you would if you were in

front of a judge and sworn in in court, I

wculd jusL ask that you trut.hfully answer

my questions to the best of your ability.

We don'e want to confuse or mislead you

today, so if I ask a question that

doesn't make sense to you or is unclear

or you just can't hear it, if I'm

mumbling or something or my voice is

going out on me, just let me know that

arid I'll certainly be glad to rephrase it

or ask the quesLion again.

Another thing that is important is

t.hat when I ask questions that you try to

do your best to give a verbal response

because the court reporter is taking down

a record of our conversation today so iL

you shrug your shoulders or shake your

head or say un-un or something like thaL,

that's hard for her to translate, so

saying a yes works beLter than saying

uh-huh or something along those lines.



6

11

11

E

1

2

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22.

23

24

25

So I know that's just something we

usually do in our casual conve.rsation,

but because of the record we're taking

today, I just ask that you keep that in

mi rid .

1t's also important to help keep the

record straight by avoiding talkiny at

the same time. So I just ask that you

let me get my question out and then I'1l

let you geL your answer ouL and try to

avoid talking over each other 'cause

that'll get confusing for the reporter,

too, if we're both talking at the same

time.

Q.

So do those make serise to you?

THE WITNESS: Yes.

All right. We'll just start off

with a few questions about your background. Do you

live here, in Mercer county?

A. Yes, I do.

Q- And how long have you 1.ived hex-e?

A. Except the two years in the

military, all my life.

And where do you live?

A. At 11325 Doner Road.
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address?

school?

Q And how long have you lived at thac

A. Oh, since 1960, '70, -69.

Q. Since 7.969.

A. So 40, 40 years.

Q. Okay. And how far did you go in

A. I graduated from high school, Celina

High School.. And while I was in the service, I

done some correspondence schooling with North

American School of Conservation --

Q - Um- hum.

A . -- i.intil T went to Vietnam and then

I had to quit because of no time. And after I got

back, I went to Lima Branch of Ohio SLate

University.

Q. And when you were at the Lima

Branch, what type ot courses did you take?

A. Riology-

Q. And how many courses did you take?

A. That was just it. I was working and

away full time besides that.

Okay. And your correspondence

courses, what types of courses did you :;t.udy?

A. Basically, it was to do with wild
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life and wild life management --

Q. i)m-hum. And after you graduated

from hiqh school, is that when you entered the

service?

A. No. I worked at New Idea to begin

with and, like everybody else that worked at New

Idea, I got laid off. Then I went to Decatur

Casting, in necatur, Iridiana, and from that point,

then I got drafted and went to the military.

Q. Wltich branch did you serve in, sir?

A. The Army.

Q. And when you were in the Arniy, did

yoti have a area that you were assiyned? Is there a

certain area of expertise that you were -- Strike

that. Trying to think in military terms, your

occupation in the mi7itary --

A. My MOS?

Q. That's what I was trying to recall.

What was your MOS?

A. My MOS was 05E20 which was Immediate

Speed Radio Operator_

Q- And when you were serving, did you

have any overseas service?

A. I was in Vietnam for a year.

Q. And what types of work did you have
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to do in that MOS?

A. That I was nornially the Company

Commander's driver and I kept logs of all

commuriications coming in and out of the review,

plus I also had to help do the land phones_ I

maintained them.

1

2

3

4

5

6

7 4• And after your time in the service,

once you got out, what was your next step?

A. well, I helped dad farm and I also

worked Mersman Brothers, tab]es, here in Celina.

8

10

li Q-

position -12

Arid how long did you have that

ASM. 13 A. I was there 24-and-a-half years when

14 they finally closed up.

q. When was that, sir.

A- That would have been about 7.978.

Q. And then after --

A- No, that's noL right, 1988.

Q. And after they closed, what did you

do after that?

A. Done most of the farm work part time

and got a job at Crown Lift Trucks and there, I was

a machinist- Basically, I was what they called a

floater. 1 could run 18, 20 different machines

that they had and I just werit wherever they needed
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sonebody.

Q. And how long did you hold that

position?

A. Nineteen years.

Q. And did you retire after that?

A. Yes.

Q. And you said that you had helped

wit.h some farming. Do you still do that?

A. All rny life, yes, wiLh ttie exception

of the t.wo years.

Q. And when did you start with farming?

A. When I was big enough to carry a

bucket. I think it was about the fifth grade when

I was able to finally start driving a tractor, five

years old.

Q. And today, what types farming

activities do you do'?

A. We do all of the ground that we and

brothers own, brother and sister-in-law, my wife-

Q. Um-hum. What I'd like to do, sir,

I'm going to hand you a document here that was an

Affidavit provided to us and 1'11 mark this as

Exhibit A.

(Xerographic Documents, Affidavit of

Wayne T. Doner, with attachments,

were marked for identification

Exhibit. A.)
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And what I'd like to do is just point out the page

numbers down at the bottom arid if you could turn to

page 6 --

A. Yes.

Q. -- is that your signature?

A. Yes, it is.

Q. And you remember signing this?

A. Please?

Q- You remember signing this document?

A. Yes, I do, yes.

Q. Okay. And if we could go back to

the first page, the nnmher 2 t:here, the paragraph

numbered 2 identifies, looks like five parcels of

land that you own; do you see that?

A. Yes.

Q. Do you still own thosc parcels?

A. Yes.

Q. And the third paragraph discusses

when you became an owner of those parcels in the

first sentence there, in paragraph 3, identifies

three parcels that you owned si.nce 1991, and do you

see that?

A. Ye.s.

0

24I Q. How dici you acquire those three

parcels?25
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^ 2 inherited

A. Those were through the StaCe. We

thein between myself, my wife, my older

3 brother and I.

4 Q^ And who did you inherit this --

5 A. And his wife.

6 Q. I'm sorry?

7 A. And his wife.

8 Q. okay. And who did you inherit those

9 from?

10 A. My parents

11 Q^ Do you remember at the time, 7991,

12 when you acquired those properties if there was an

E
13 appraisal done of them?

14

15

A. Not, in `91, no.

Q• Okay. Afte,r. '91, do you know if

16 there was an appraisal done?

17 A. There was in 2005, yes.

18 Q. Do you know what the

assed awayr momfth19 .peat was aA. T

20 Q. Okay. I'm sorry. Do you know what

21 the value of those oarcels were in '05?

22 A. $450,000. I think one was

23 16-something or 17-something I think. So the two

11
24 parcel.s they were 28-01'711700.0000 (sic) and

2S 28-.0113 (sic) - No -- 28-012200.0000.
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u. And then this paragraph number 3

identities 28-010500.0000 since 2005. Was that orie

you aequired on your rnother's death?

A. T inherited that from my mother,

yes.

Q• Okay. And then the one after that,

the one that's 28--012300, that one you owned since

1971?

A. We purchased that in 1973,.yeah, my

wife and T did-

Q. Okay. And then also in that same

paragraph, it's saying here that there was four

parcels that youhad farmed for over 50 years; is

that true?

A. Yes.

Q. Okay. So you were familiar with

those parcels even before you became the owner?

A. Yes.

Q. If you would, sir, if you'd go ahead

and turn to page 2 of your Affidavit, and directing

your attention to paragraph nurnber 7, 1 had asked

some questions of your wife, regarding some old

river bed areas on some of the land and you mention

them here, in your. Affidavit. How long do these

river beds remain inundated with water?
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A. Depends on the weather- Usually

tintil July, August, September, sometimes all year

a rourid .

Q. And do you know how many -- I guess

if you could estimate how many acres are in these

river beds that are inundated?

A. Ori which parccl are you talking

about, the 122?

Q. Yeah, that's fine. Whal we could do

is, maybe, look at each one. The first one --

A. Wel.l, I'm gonna say there's probably

close to 10 acres in the 28012200.0000.

Q. Okay. What about the parcel

28-011700, that one?

A. No, there's none in that one.

Q. Andt.he one after the 22 parcel,

we'll cal] it, it says 28-012300, does that have

river beds?

A. Yes, probably, just only two acres.

Q. Okay. Wtren did these old river beds

start becoming inundated?

A. After -97, after the spillway was in

and it seemed like we liad more floods, more floods,

more floods and I think it, finally what it did was

destroyed the till. that were close to - em.
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Q. And before 1997, did the river beds

ever flood?

A. hT.o. We farmed right straight

through it and if it did flood, within two weeks,

we could begin replanting_

Do you know, on these old river

beds, what river used to occupy them?

A. Wabash.

Q- And was there some diversion that,

if you know, some diversion, back in time, of the

old Wabash Rivcr bed?

A_ The only thing they did was

straighten it out so they could get more farmland

or whatever and the Corp of Engineers did that

somewhere the late-1800's to the early-1900. I'm

not c-xactly sure of the date.

Q• Sure, and I wouldn't expect you to

be able eo tell me what happened then because,

obviously, that was long before any of us were

here, but being a long-time resident of the area,

did you hear anything about this history from,

maybe, anyone else?

A. Not other than what I've Cold yon

0
2411 no.

25 0. Urn-hum. Arid was it your
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understanding that the Corp of Engineers did that

project"?

A. Yes.

Q• Was it your understanding they did

it to rnake more farmland available?

A. To straighten the river out, yes,

and make more farmland available, yes.

Q. Did you ever hear anything from

anybody about whether the Corp did that as part of

a flood control effort?

A. No.

Q. Do you know, to the best of your

knowledge, whether the Corp of Engineers did any

other type of work in the iRabash, in this area?

A. I think it was dredged oncc, back

in, I would say the '50's.

Q. And the Beaver Creek, have you ever

heard of anything being done in the Beaver Creek by

the Corp?

A. I think they cleaned it all out. I

q
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR
OHIO DEpARTMENT-0F.NATURAT, RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBIIS, OHIO 43229-6693

DEPOSITION of JANET K. DONER, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, and

pursiiant to agreement of counsel, at the Central

Service Building, 220 West Livingston Street,

Celina, Ohio 45822, on Friday, February 12, 2010,

at, 11:30 a.m., before Edna M. Hawkins,

Professional Court Reporter and a Notary Public

within and for the State of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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and
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By Mr. Martin 4, 58, 64

By Mr. Fusonie 47, 63
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RESPONDENT'S DESCRIPTI.ON MARKED

A Affidavit of Janet K. Doner 13
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JANET K_ DONER

of lawful age, a Relator ccrein, called as on

cross-examination, being first duly sworn, as

hereinafter certiLied, was examined and testified

as follows:

BY MR. MARTIN:

Q .

CROSS-EXAMINATION

Ma'arn would you state and spell your

name for the record, please.

A. Janet K. Doner, D-O-N-ER.

MR. MARTIN: Okay, thank you. My

nameis Danie]. J. Martin. I'm an

attorney for the State of Ohio,

representing the Department of Natural

Resources in this maCter, and my first

question I like to ask folks is whether_

they've had their deposition taken

before?

TNE WITNESS: No, I have not.

MR. MARTIN: Well, what 1'll do, Ms.

Doner, is I'll just go ovcr some ground

rulesfor this inorning. The fzrst thing

you may have noticed is that the court

reporter swore you in. So just like you

would in a courtroom siCuat.ion, I would
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ask you to truthfully answer my question

to the best ot your abiliLy. It's

important for the court reporter to get

an accurate transcript of what we do this

morning, so I'd ask that when I ask a

question you try Lo respond verbally so

that she can record it on the record, and

I what I mean by that is, is if I ask a

question, you need to answer in a way

that is verbally responsive, a yes or a

no instead of a head shake or a head not_

We all Lend Lo say Chings like un-un or

Li}i_}iizh and Lhat.'s just really hard for

t}1e reporter to get that into the record,

so I'd just ask that when you answer, you

do it w.i.th a verbal response.

i'll do my best to not interrupt you

while you're answering a question and

just ask that you try not to talk over me

so we don't get talking at the same

because that's also hard for t-le court

reporter to deal with. ]f you're talking

and I'm talking, that gets real

confusing, so just give me a chance to

get my question out and I'll let you, you
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know, give a complete answer and then

just try to avoid talking over eacli

other.

Those are, you know, really just

kind of the basic ground rules. The

other -- Well, the other thing I'll say

is that i woke up today with a little bit

ot laryngitis or a cold, so it my voice

starts to fade, if yeu have trouble

hearing mc, please let me know that and I

will ask the ques--ion again or rephrase

because it's very likely my voice may

start going ouL during the deposition.

And any question, if you don't

understand or it just doesn't make sense,

let me know that and I will ask the

question again because the goal of this

is to get accurate, factual information.

I'm not intending to try to trick anyone

or m.isJ.ead anyone. So if you answer my

question, I'll assume you uriderstand the

question, but if you don't understand it,

let me know that and I will take another

shct at asking it a different way.

So does that malce sense?
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Q•

THE WITNESS: Yes.

MR. MAR'1'1N: Okay.

Well, Mrs. Doner, how long have you

Well, firnt of all, 1 should ask, do vou live in

Mercer County?

A. Yes, I do.

Q. Arid how l.ong have you lived in

Mercer County?

A. Sixt:y-two years.

Q_ And where do you 1ive?

A. 1325 IJoner Road.

Q. And how long have you lived there?

A. Forty years.

Q. And as far as your education, how

tar have you gone in school?

A. I graduated from high school and

took some college classes.

Q. And what high school did you

graduate from?

A. Celina Seninr High School

Q. And what college classes did you

take?

A. 1 took, it was like, a health class

and a history class.

Where did you take those at?
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Celina.

Q- Is that somet.hing called the Wright

State Lake Campus?

A. Yes.

Q. And besides those courses, did you

take any other courses there?

A. No.

Q. When did you take those courses?

A. Sixty-seven, '68, somewhere around

in there.

Q. And did you take those right after

you completed hiqh school?

A. Yes-

Q. And after you attended P7right state,

wtiat was your tirst job after that?

A, I was working when I attended there.

Q. oh, I see! So what was your job at

that point?

A, I was helping my dad dip sheep and

then I worked at CTS, at Berne, Indiana.

Q. And explain for me some since I'm

not familiar with what sheep dipping would be.

A_ It's where you run sheep up a chut.e

and then they get dipped for ticks and then they go
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up on another chute and drain and then you have to

chase -em down.

Q. And yonr dad was in that business?

A. Yes.

Q. And what was the company you worked

with in Indiana

A. CTS.

Q. And what did they do?

A. They made little resister parts for

radios and televisions, and they're no longer in

operation.

Q. And after you worked in those two

capacities, what was your next job opportunity?

A. Corning Glass Works, at Bluffton,

Indiana. I had gotten laid off from CTS.

Q- Arid what did you do at Corning?

A. TV funnels_ "'hey made TV Punnels

and they had to check the funnel part of it where

the odometer is and that and hang -em on a line and

Q. And how long did yon do that work?

A. Pr.obably about a year and I was on

a, like, a swing shift --

Q. Um-hum-

A. -- and then I got hired as a
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secretary at Kirby Company, at Celina.

Q. And wtien would that have been,

approximately?

A. Sixty, probably -60 or -bout '68,

I think.

4. How long did you work for Kirby?

A. I worked therc two years, two year

and then I had gottcn married in between that timc.

Q.

Ki'rby?

And what type of work did you do at

A. I was a secretary and bookkeeper and

then I also went out and showed the customers }tow

Lb use their sweeper.

Q. And after you were married, did you

work outside the home?

A_ Not for about the first six months,

I think it was, and then I wenL back ixi the work

field and I also helped farm.

Q. okay. Well, what work field did you

get into after you were married?

A. I went -- I was a cook for a while

and then I got on at r7ersman's. They made tables,

end tables, cocktail tables.

Q. How long did you do that work?

A. Seventy two until '68 (sic) and then
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thcy closed their doors.

Q. Okay. And then after l:hat?

A. I was out of work for about two days

and I started at CTS again, got hired there as a

temp and then I got hired permanent and I was there

for about_ a year and they - I got caught in a big

layoff.

Q. Oh, no!

A. And then I was out of work for, I

think, about a ccuple months and then I got hired

at Reynolds.

Q. And how long were you at Reynolds?

A. Just until 2009, at the end of

January.

Q_ And what did you do whcn you were at

Reynolds?

A. I drove a tow truck, clamp -- and a

clamp truck and then I also was on cleaning and

helped run a machine, an auto J and various

different jobs_

Q. And did you retire from Reynolds?

A. Yes, I did.

Q. You mentioned earlier that you also

helped with farniing- How long did you do that?

A. Since we were married. Well, I
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helped my dad, too. He had a small farm and I

helped him.

Q. So when you worked with your dad,

besides the sheep dipping, did you do other

ayricultural work with your dad?

A, Yes- I raised turkeys for two years

when I was in hi.gh school.

Q. Arid did you help your dad do any of

the farming on the lania?

A. Yes.

Q-

do?

A.

sheep and --

Q-

And what types of thinys wnuld you

Drive tractor and help with the

Whatever needed to be done? And

since you've been with your husband, whac type of

farm work have you helped him with?

A. Drive tractor, run the combine,

shell corn; I do the book work, shovel corn and,

you know, evcrything that's involved with it-

Q. So in regards to the book work, do

you keep financial records for the farming

business?

A. Yes.

Well, what I'll do is I'll [nark an
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exhibit here. "Phis is an Affidavit you prepared.

I'm going to mark this as Exhibit A and we'll talk

about this a bit.

(Xerographic Document, Affidavit of

Janet K. Doner, was marked for

identificaCion Exhibit A.)

And 1 just want to confirm a few

things in your Affidavit, Mrs. Doner. The first is

paragraph numLier 2-- I'm sorry. Let's do

something else, first, just to verify this. if you

go to page 4 in your Exhibit there. Is that your

signature there?

A. Yes, it is.

0. And you remember signing this

Affidavit?

A. Yes, I do.

Okay. Let's go back then to the

first page and paragraph number 2. There's four

parcels of land that are identified there that you

sLate you're the omaier of; is that correct?

A. Yes.

Q. And do you still own those parcels?

A. Yes.

Q. Do you know if you own those just i

your own name or with anyone else?

A. T'hey're with my husband, wayne.
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Q- And then paragraph number 3,.that

paragraph identifies the years which you became

owner of those parceis; do you see that?

A. Yes.

Q_ To the best of your kriowledge, is

that information accurate?

A_ Yes.

Q- And T just want to iitake sure I have

this correcC.ly. The last sentence of paragraph 3

there staLes that you farmed Mercer County parcel

number 28-010500.0000 since 1969. Is that parcel

one that you own?

A_ No, I do not own that. His folks

owned it.

Q. And what would their names be?

A. Robert and Leola Doner.

Q. Do they still own that?

A. They are no longer living.

Q. Do you know who currently owns that

parcel?

A. My husband.

Q. qkay. And then just moving down to

paragraph 4, this describes where the parcels are

in relation to some different bodies of water. Is

this information still accurate to the best of your
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A. Yes, it is.

Q - And just tu-rnang to paragraph 5. In

this paragraph in your Affidavit, you identify the

parcels and state that they have been subject to

flooding. What I want to do is just ask you some

questions about your recollection of the flooding

on the various parcels and to kind of help do that,

let_'s look at the attachments to your Affidavit.

Go to Exhibit A which is the first map- And 1 see

that you're there, and I apologize. '1'hese are

photocopies of copies, so it may be a little hard

for you to do this, but in this map, are you, at

least, able to identify which parcel this is?

A. Yes. That's the parcel number

28-011700.0000 and that's 35.5 acres.

Q. And there is a area of this that --

Well, there's a area that appears darker than the

other areas. Can you identify that area?

A. This right here?

Q, And do you know what the -- that

darker area represents?

A . Yes. `I'hat area, right there, that

was all flooded in 2003.

Q. And who, if you know, on the map

24

25
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0. And what information did you use to

help determine what areas should be shaded then?

A. Because the whole - everything was

flooded back there. There's the Wabash River,

right there, to the top of there, right along that

white line.

(Witness poi-nting on map.)

Q. Oh, I see_

MR. FUSONIE: To the north?

Q_ To the north_

A. To the north. And then right here,

this field right here, that's Terry Linn, one of

the tive farmers.

it?

Q.

I see. The field directly south of

Yes.

And this shadcd area, is this based

on your recollection of the 2003 flooding?

Yes, it is.

And if you could, -ell me, the best

of your recollect.ion, how deep was the flooding

during that event?

A. About nine feet --
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Q. And that -- I'm sorry.

A. Two-zo-nine feet.

Q. And on this particular parcel?

A. Yes.

Q. And how do you know that it was

two-to-nine feet?

A. Because of the banks of the river.

Q. Do you recall in this event, in

2003, if there was any crop loss?

A. Ye:%.

Q. How much crop loss in terms of acres

if you can recall?

A. 'Phere was more that year than any

other years that we have turned in for a crop loss

when we were flooded. I can't remember jusL

exactly how much on that parcel because they throw,

the insurance service, throws the farm in together.

Q. Okay. Do you remember if all 35.50

acres of that whole acreage was tillable?

Q•

Yes, it is.

Okay. Do you recall, in 2003, if

the crop was planted at the time of the flood?

A. Xes, it was.

year?

What type of crop did ycu have that
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A. It would either have been beans or

corn because with the flooding since '97, we can't

put wheat back as far as we want to anyntore with

the crop rotation we used to have; we can't do it.

Q. And since -97, have you been ablc to

put any wheat on that parcel at all?

A. No, not since -97.

Q. What about prior to _97?

A. Ninety-seven, yes, there was wheat

back there before '97.

Q. And were you able to put wheat on

that parcel. all the way to the back, where the

Wabash is?

A. Right off-hand, I can't remember,

but I know we went, you know -- Man! That's been a

long time aqo.

0. I understand. What about -- and you

can agree or disagree with me -- would at least

half the parcel have been in wheat?

A. Yes.

Q. Would it have been maybe more than

half?

A. No.

Q. Do you know, prior to '9'7, which

portiori of the parcel was not. -- you could not
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plant the wheat?

MR. FUSONIE: Objection.

A. No, I don't remember.

Q. Do yo'.z recall if the portion that

was closer to the Wabash was an area that was not

able to be planted in wheat?

MR. FUSONIE: Objection. I'm not

sure she said it could not be planted in

wheaC prior to 1997.

A. I just can't renernbe.r orr account oI

the crop rotation that we use -- they were using at

that time. There were probably years when we had

it back to the river and then by having just so

much wheat planted to the acreage that we were

allowed, then that whole 35 acres wouldn't have

been planted to wheat.

okay. Since we're on this parcel,

besides the 2003 flooding, do you recall any other

yeare where you had fiooding on thatpiece of

property?

A. Yes. I know -98 and then there was

2005 and 7 and then as -- I mean just this spring,

I mean it was all flooded the end of April, first

part of May.

Q. So spring of 2009, there was
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floodirig?

A. Yes.

Q• And was it your recollection the

whole parcel was flooded?

A. We couldn't get all the way back

there i took a video as much as 1 could, but if I

remember right, it was flooded.

Q. Do you recall how deep the flooding

was in '09?

A. Well, my husband wadded out around

the one corner on the othcr parcel and it was up to

his -- he couldn't go any further because he had

boots on -

Q. Um-hum.

A. -- and it would have went over the

top of 'cm, so that was probably at least three

foot deep there and he couldn't go any further.

Q. How long did it stay that way?

A. It usually stays anywhere from

two-to-five days and longer in some of the parcel,

in sonie of it.

4• Um-hum. What's the -- And we talked

about -- Well, first let me go back to 2003. In

2003, what was the longest it stayed tmder water ori

this parcel?
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A. Some of it was up to about three

weeks I think, :;ome of it on there.

Uni-hum. Okay. Let's move on to

Exhibit -- Well, we're still on Lxhibit A, but

I:xhibit B on Exhibit A, on your Affidavit and can

you identify the parcel on this map?

A. Yes. 't'hat's the 28-011300-0000

(sic) and that's the 29.46 acres.

Q. And the shaded area on this one, i

that also the area that was flooded in 2003?

A. Yes, it was.

Q•

-03?

Did the whole parcel flood over in

A. Yes.

4- Can yoi.i recall it you had crops on

there that year?

A. Yes

Q- What did you have planted that year,

it you can recall?

A. Either beans or corn.

Q. Did you have a crop loss?

A. Yes.

Q. Any recollection on how many acres

o[ crop was lost?

A. I can't remember and I have to Look
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at the records.

Q• Do you remember if there was a

insurance claim on that crop loss?

A. Yes, there was.

Q. Did you receive any payment for that

claim?

A. Yes, we did.

Q. Now, on this particular parcel, is

it located near any rivers or streams?

A. Yes. Beaver, this is Beaver that

flows right in here to the, would be the northeast

corner, ri.ght there.

(Witness pointing on map.)

Q. Okay.

A. And then the Wabash River, the

Beaver flows right into that then, right up on the

top of there, but to the north there, that's the

Wabash and then the Wabash River comes down the

west side -- or the parcel conies down the west side

of the Wabash River and t.hen right across the river

on the other side is another farm that Terry Linn

has. He's also onc of the farmers in this suit,

the five farmers. And then right here, at this

corner, at the -- would be the northeast corner of

that parcel, the bank has given away and then they
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call it a blowout and we've qot all kinds of sand

and trees and -- In fact, there's still stuff out

in the field that we couldn't get, you know, cut up

and done away with and there is a7.1 kinds of trash

that we have to deal wi.th every spring and, you

know, pick all that stuff up and get rid of it

before we can even farm and we still can't farm.

There's a rnart of that parcel, right there, that we

can't farm; there's sand out in the fiel.d.

Q-

approximately?

How far in is the sand,

MR. FUSONZE: Today?

MR. MARTIN: Sure.

A. 1t's still there today.

Q. Today?

A. They hauled 17 loads out back there

just so that they could even work on the bank to

fix it. Probably, my guess would be 400 feet.

0.

that area?

Okay. Is there a road that goes by

A. To the --

Q. Where that danage is?

A. To the east of it would be Wabash

Road, but you can't see it on account ot the river,

Wabash River, can't see it very good there.
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Q. Okay. Let's go on to the next

parcel on your Affidavit, which is Exhibit C and

this appears to be parcel 28-012200.0000 and is

this also a property you have an ownership interest

in?

Yes.

Andsame as the other ones, does Che

shaded area represent the area that was flooded in

2003?

A_ Yes.

Can you recall how deep the flocding

was on this parcel in 2003?

A. 1t was as deep as the other ones,

probably anywhere from two-to-nine feet.

Q. And how long did the water remain on

your property in '03?

A. In 03, on eome of the property, it

remairied up to three weeks and we have what they

call the old river beds rnnning through there and

they sat with water. We used to be able to farm

through those before 1997 and we can't even begin

to farm through 'em now. They've grown up in trees

and brush and we can't get through to get from this

side over to this side. Now, we have to come up on

the road and drive around and go back and gc over
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crops that we've already got planted to get to the

other side of it now because the river beds wind

around in between there and through it.

MR. FUSONIE: Just so the record's

clear, there was a lot of reEerence to, "this

side." Which directions, just so when we're --

TFE WT7'NESS: Okay. When we come

from the east side of that parcel to get to the

west side of it, where the river beds run through

we have to come up Wabash Road and come around on

Doner Road and then cut through our parcel; that's

38.33 acres --

MR. MARTIN: Um--hum.

THE WI'I'NESS: -- and then to go

across to get back to that parcel, then the othcr

side of it, then we have to go across the cr_ops to

get to that. In fact, to get. to these other

parcels we just talked about previously, the

28-011700.000 (sic), that was the 35 acres, we

can't get to that from this side anymore, from the

east side.

Q-

too soft?

And is that because is the ground's

A. No. The river beds never dry out

anyniore since 1997. We can't plant anything in
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em. We used to be able to plant "em and go right,

you know, go right east and west, but now, we

can't.

Q. And the river beds you're

referencing, are those from a prior or old river

course?

A. They are le£t from when they

straightened out the Wabash River and that's been a

long time ago.

0. Since you've lived in the area a

while, you have a idea, maybe, when they may have

done that redirection?

A. It was -- It was probably even

before I was born, if I remember right. I know the

guy that owned that parcel that we're talki.ng about

right now, that 70_5 acres, that 28-012200.0000, it

was Bob Highiy and he farmed right through 'em,

too, and Wayne's father had purchased that from him

in 1971.

Q.

still alive?

Do you know if Bob Highly, is he

A. Yes, hc is.

Q• And just so I understand your

testimony is you used to be able to farm the river

bed area, but you've not been able to do that since
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what time?

A. Since 1997, since they put the

spillway iiI.

Q. So at no time since 1997, you've --

At no time since 1997,.you've not been able to farm

that river bed area?

A. it's usually setting full of water

and it doesn't dry out in time to get the crops

planted.

were dry?

And prior to 1997, the river beds

A. If it flooded they would dry out and

we was able to get through then_

Q. so prior to 1997, you were familiar

with seme floodi-ng in the river beds?

A. Yeah. We had some flooding, but iL

wasn't near as much as it was since 1997. It's

beeri more frequent and more persistent and then

we're flooded a lot more.

Q• if you could, can you, maybe, tell

me what the difference was from pre-'97 to post --

or, you know, after 1997, as far as the difference

in flooding in the river bed?

A. Well, before the old spillway was

only, like, 39 feet and they had gates at the
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bottom that they would open up and ]ceep the 1eve1

of t.ae lake lower and then, in 1991, they put the

new spillway in and it's like a S00-foot horseshoe

shape and there's qates up t'tiere. There'e some

openings at the bottom t.hat's about 60 inches wide;

there's two openings, but they don't open those

anymore and iL's the way that ODNR has their

management practices and they keep the level of the

lake so high that when we even get just like,

maybe, an inch, inch-and-a-half rain, we're flooded

out, it comes over so fast.

Q So that's your understanding of why

you've had more flooding?

A. Yes.

Q- Did you investigate whether there

were any other potential causes to the ad(Utional

flooding?

A. I don't know what other ones there

would be. They didn't - I mean, the Beaver, you

know, they didri't do anything differ'ent to that.

Tt's the same --

Q. Going back to those river_beds on

the parcel here that on Exhibit C in your

Affidavit, how much more of those river beds were

flooded in 2003, as compared to before 1997?
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A. How much more?

0. Yes, if you can quantify it for me.

A. The water never dried up from 'eR.;

it's just there and it stays irr it almost year

around, and we couldn't even, you know, get in to

-- The brush and the trees grow up and we can't get

in to cut 'em down or anything so that we can make

it farmable again.

Q. If you're able to, could you tell

me, to the best of your abi]ity, how many acres of

area you're not able to farrn in that river bed

area?

A. Just in the river bed area?

Q. Yes, ma'am.

A. Probably close to 10 acres.

Q. And just so 1 undersLand, riqht

before 1997, you would have been able to farm that

land?

A. Yes.

Q_ Okay. i.eL's take a look at your

next map, Exhibit D, and which parcel is this one?

A. Okay. This is the 100 acres; it's

the 28.010500.0000 (sic) and that's the parcel that

my husband owns now.

So you, yourself, are riot a title
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owner of this property?

A. No, I am not.

Q-

with it?

But it sourrds like you're faniiliar

A. Yes.

Q. Is thi.s a parcel you've helped farm?

A. Yes_

Q. And the shaded area on this map, did

you do that shading?

A. Yes, I did.

Q. And again,t.his one, does -:.hat

represent the area in 2003 t.hat. was flooded?

A_ The d-ark ^rea?

Q. Yes, ma'am.

A. Yes.

Q. And how deep was it in 2003?

A. Anywhere fron two-to-nine feet.

0. Do you remember how lona the water

stayed on the property?

A. I think that one was about five, ai.

least, five days.

Q. Is there a house on that property?

A. Yes, there is.

Q. Is that where you live?

A. Yes.
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Q.

parcel?

Did you have crop damage on this

A. Yes

4. And if you can recall, about how

many acres of crops were d-amaged?

A. About 57. There is a little spot

about, oh, about what, halfway back there, right

there in about t_he center, there's a little sand

hill there that don't quite all the time flood, so

that's probably, Lhat little think right there in

the center that's showing.

Q

line or -

Oh, is there a-- the little white

A. Yeah, a little sand hill thcre. And

then right: behind, right here is where.

(Witness pointing on map.)

Q. oh, okay! I see it.

A. And then, then right behind the.re

is, a field in between that field and the Wabash

River, and then Leo Post owns that field.

Q. About how far '-s the back of this

property from Lhe Wabasti, roughly?



32

E 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

16

19

20

21

22

23

24

25

A. Not even -- There is just one field

in between it. Probably 200 yards, 300.

Q. So Mr. Post's property is between

your field and the Wabash?

A. Yes.

Q. Okay. And this parcel, was there

any flooding in 2005?

A. Yes.

Q. Was

here, in '03?

A. No_

Q•

t as much as what's showing

Whac would you say would be the

difference between '03 and '05 as far as the

flooding?

A. What would be the difference?

Q- Xeah, as far as the -- I'll clarify

that -- as far as the area of this parcel that was

flooded over.

A. Probably didn't get as much rain.

Q. So it rained more in '03 as compared

to '05?

A. Well, the level of the lake was

higher in -03.

Q. Do you recall if there were -- if

there was a large amount of rain prior to that
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MR. FUSONIE: Objection.

A. It was -- Oh, T can't remembcr.

It's been too long ago.

Q. Do you have any recollection in -03

whether other rivers in the area besides the Wabash

and the Beaver flooded that summer?

A. Well, I never went around and

Iooked.

Q. Um-hum.

A. I don't have any memory of it.

Q. And in 2009, did you have any

flooding on this parcel?

A. Yes.

Q. And -- I'm sorry, go ahead.

A. We -- I Look a video. It was right

around the first part of May, the night after that

it had rainedand we went baclc and I took a video.

Q. Do you have a recollection of

whether the flooding in '09 was more extensive Chan

the one in -03 or was it less?

A. It was less.

Q- Can you recall how -- what the

241 difference was between '03 and '09 as far as the

flooding on this parcel?25
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Q. About how many acres did it cover in

'09?

MR. FUSONIE: Dan, you're asking for
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MR. MARTIN: Yeah.

MR. FUSONIE: JuSL so the record's

clear.

MR. INIARTIN: Yeah. I'm not

expect.ing a metes and bounds.
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Q.

To the best of your recolleet.ion.

Okay. We'll go ahead and go to

Exhibit E to Exhibit E there, and do you have any

familiarity with this parcel; do you know?

A. Yes. That's the 38.33 acres and the

number is 28-012300 DASH -- or PERIOD 0000.

Q_ And this parcel, it looks like it

has some struct.ures on it; is that true, some

buildings?

A. Please?

0. Yeah. On this parcel, arc there

some buildings there?

A. You're L.alking about right up front
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house.

Q•

Yes, ma'am.

And does anyone live there?

A. Not right now. That's whcre we --

That was up where we used to live, 1325 Doner Road.

Q. Do you rent that out?

A. Not right now. We're doing some

work on it. Tt had some -- The sump pump quit and

we have to do some work in the basement and also

when I was taking care of my mother-in-law, the

washer -- We lived dowri with her for a while to

take care of her and the washer hose broke and iL

got out into the hallway --

Q. Oh, no!

A. -- so we, you know, have some work

to do on it.

Q. ;3ut as far a s this case is

concerned, you are not asserting any damages to

that property from the flooding; are you?

MR. FUSONIE: Objection.

Q. The structure, the buildings on that

parcel, were they damaged in any of the flooding?

MS. FUSONIE: Objection.
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A. No.

Q. About how many acres in 2003 were

flooded?

A. In 2003, 17.

Q. And on this map, here, the shaded

area, is that representing, again, the area you

recall as being flooded in -03?

A. Yes, it is.

0. What about in -05, how much of the

area was flooded on this parcel?

A. Not as much.

4I What would the difference have been

betweeri the two in ^03 and. -05?

A. Not a whole lot.

Q. Anc3 in 2009, any difference -- Well,

strike that.

The first thing I shov:.d ask, in

2009, did this parcel flood?

A. Yes, it did.

Q. And was there a difference between

2003 and 2009 in terms of the area that was

flooded?

A. Net a whole lot.

9- If you could, when you say, "not a

whole lot," could you quantify that for ine, maybe,
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in acres, maybe?

A. I'd say maybe 10, 12 acres was

floodcd in '09. I do have a video of that one,

too.

Q- Okay. So in 2009, the video you

took, does that depict all the parcels we're

talking about?

A. Yes.

Q - Okay. All right. I think that

should be the last page of that.

yours.

MR_ MARTIN: Does that match up

MR. FUSONIE: Yes.

MR. MARTIN: Sorry. it'll just take

me a rninute here.

Q Mrs. noner, you mentioned a video

you took in 2009. Did you take any photographs of

any of the flooding incidents?

A. I didn't. My husband's the picture

taker.

Q- Mrs. Doner, you had pointed out on

one of the parcels i.n tlie area, where there was a

blowout; do you remember that?

A. Yes.

Q- Ilesides that area we discussed, were
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thei-e any other parcels that you contend were

impacted as a resu--t of erosion damage?

A. Yes. 'Zhe 70-and-ahalf acres which

was 28-012200.0000. That has two blowouts on it.

One's a pretty good sized one and then the other

one wasn't as big.

Do you recall when those occurred?

A. It was 2003. one of -em was there

-- The one on the other parcel was before 2003 and

that happened, I think iri '98, but they just, you

know, they kept getting bigger. They would put.

stones and rocks in -ecl, then ever time we get a

flood and especially the one in 2003, 1 mean we had

trees and everything that blew out in there in the

field and sand and gravel and, like I say, some of

it's still out there yet today, the sand and the

gravel and there's a big tree they haven't been

able to get out of there.

Q. And in addition to what you just

described for me, any other issues on any of your

properties involving erosion-related damage?

A. Yes. On the other parcels, too,

have been eroded, and then especially these parcels

that we just talked about, the 70-and-a-half acres

and the 29.46 and the 35 acres, 35-and-a-half
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acres. we had to have a bulldozer come in and pay

them to bulldozer, bulldoze some of that stuff back

towards the bank and that was right around -- I

think it was about 3,800-and-some dollars. And

then we did -- Farm Services c9id pay ns back 64

percent and then Wabash Conservacy, they paid back

36 percent of it, so we did get that back.

0. And why did they pay you for that?

A. Because they said that -- vJe had

asked them if they would help and the Conservacy

said they didn't have a whole lot of funds, so they

sent us to Farm Services and then they had sent us

to Jim Will, at the Mercer County S and W District

and they came out and looked at it and they said

that they wouldn't be able to, you know, help us do

ariything. We did put a filter strip in in '02 to

help some of the erosion, and to maintain that

then, they said if we would get a bulldozer in and

bulldozer all Chat stuff back so we can keep it

maintained, they would help us then and --

4. And which parcels is that, the

filter strip you just talked about is on?

A. It goes all the way back from parcel

number 28-011300.000 (sic) and then it: -- The next

parcel would be 28-012200.000 (sic) and it goes all
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the way up to Wabash Road or around that bend.

Q. And which stream or river do those

filter strips border; is it the Wabash or the

Beaver?

acres

Q- Um-hum.

A. -- and then the other one is the

70-and-a-half acres. That's the Wabash; it runs

along the side of the Wabash.

Q• Does the filter strip go alonq both

water bodies then?

A. In the one parcel, yes.

Q. And whir.h parcel is that one?

A. 1'hat's the 29.46 acres; that's Lhe

28.011300.0000 (sic).

Q. Okay. When the gentleman from

Mercer County Soil and Water, Jim Will, canle out to

look at the area we discussed a moment ago, do you

recall if he offered any opinion as to the cause of

the blowout problem?

A. He said that this -- If 1 remember

right, he said that we couldn't do anything until

^}je bank was fixed and the level of the lalce and

the way the spillway is, we was probably gonna have

24

25
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an ongoing problem and --

Q. Was that your recollection of Mr.

Will's opinion about the cause --

A. Yes.

Q. -- of the blowout?

A. Yes.

Q. Did he ever put anything into

wri-ting for you that discussed that?

A. No, but he has -- we've made plans

with hinr after the bank is -- the Conversacy,

they've been hauling some rick-rack in there to try

to get it built up, then we're going to have, like,

a float-away, a water -- oh, excuse me -- a

waterway, and then there's going to be like some

kind of a drop box put in there that would help_

Q. Mrs. Doner, in your Affidavit and as

part of the claims in this lawsuit, you clairn that

the parcels that you owri have had their value

substantially destroyed because of floodirg causcd

by ODNR. What facts orpieces of information have

caused you to come to that conclusion?

A. Because there's been land or farms

sellinq not too far from us and they've been

bringing a lot more. Two of those parcels were

appraised in 2005 for this, to settle the estate
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and they were appraised less than $2,000 an acre,

and Liiere's been farms selling not too far from us

that's been goi.ng for almost 6,000 and hetter.

Q- So I just wanted to be clear on the

record. Did you say that the - there are

properties appraised as part of an estate that were

properties you're associated witti?

A. Yes. I can give you the numbers.

Q, That'd be great.

A. Okay. it was parcel 28-012200.0000

and Lhat was the 70.5 acr.es. And then it was

28-011700.0000 and that was the 35-and-a-half

acres. Those two parcels was appraised in, it was

either 2005 or 6.

Do you know who did the appraisal?

A. Yes. There was three of 'em. Tom

Robbins, Elton Houts.

Q•

name?

Any way you could spell that last.

A. Houts?

0. Yes.

A. H-O-U-T-S.

Q. Okay.

A. 1 believe the other one was Noel

Laninger, and don't ask me how to spell t.haL.



43

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

la

19

20

21

22

23

24

25

Q. I won't. I'll let you off the hook

on that one. And what was the amount that you said

the appraisal came to?

A. The one parcel was around 17 --

$1,705. I think that was the 70-and-a-half acres,

and I think the other parcel was, like, the 1,685.

Q. Do you know, was that the lowest

number of the thrce or was that the highest?

A. I can't remember.

Q- And you mentioned there were other

properties thaL sold for higher amounts- Do you

know which properties? Which properties are you

referring t.o?

A. ^7ust there's a farm about six, seven

miles from us just recently.

Q. Was that sold at an auction?

A- Yes.

Q- And what's your, you know,

recollection of what the price per acre was for

that sale, if you know?

A. It was right around -- It was a

little less than 6,000.

Q- Do you know if ttie property is

located or the Wabash or the Beaver Creek?

A. No, it isn't, but I don't think the
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ground from that farm is as good as what our river

bottoms would be.

Q. And the parcel that's got the river

boLtotns, do you know what the soil type is for

that?

A. RighL off-hand, I can't remember.

Q. So -- I'm not a farmer, so maybe you

can explain for me, is, in your experience, is the

land that's near a water sourcc, like creek or

river, is that land better than land that's not

near a water body?

MR. FUSONIE: Objection.

A. Well, we have sotne river bottom land

and I would say that it does just as good as our

high ground fields and better when we're not

flooded out.

Q- Um-hum. In your experience, is

there any difference in yield between river bottom

land and other types of land?

A. The river bottom, the yields were

higher for us than what our high ground is.

Q. And that's finc. '1'hat's why -- I

just wanted you - about your own experience, so --

Mrs. Doner, do you know if ary of the parcels ,re've

talked about with you today that you have an
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ownership interest in, if any of them participate

in a wetlands Reservation Program?

A. No_

Q, Any of them participate in any type

of Conservation Program?

A. Yes, CRP.

Q. Arid do you know which parcels are in

that program?

A. That would be the - It goes by farm

nunber 3839. It would be the -- Excuse nie -- the

28-012200.000 (sic) and that would be that

70-and-a-half acres. And then the other parcel

would be 2801.1300.0000 and that would be that

29.46 acrea.

Q. On the 29-64-acre (sic) property,

how much land is in that program?

A. Excuse me. I think it was 29.46

acres.

Q. 29.46, that parcel, how much of

that, how many acres of that is in the CRP?

A. It's just a st.rip so wide. I

couldn't tell you how much.

4. That's okay. And the other parcel,

if you know, approximately, how much o= that is in

that program?25
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A. There's a strip so wide it just runs

all the way up to the river or up to zhe road

there. I think it's 2. -- And the whole, for both

parce].s, I think it's 2.1 acres_

MR. MARTIN: Okay. I think I'm

close to wrapping up, but let me look at

a few thinys and make sure I covered all

the ground I wanted to.

Lets go off ttie record for a

second.)

(Brief pause off the record.)

T think T just. 9ot a coup7e other

questions. We talked a little bit earlier about

value. Do you have any documentation today that

shows what the present value of the tour parcels

would be?

I don't believe so. Onl.y C.he -

from the appraisal.

Okay. So other tharz what we had

already talked about, your other parcels, say in

the last 10 years, haven't been appraised to your

knowledge?

A. Not to my knowledge.

0. Okay.

MR. MARTIN: I'm done with my
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questions.

MR. FUSONIE: I've got a few.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. Mrs. Doner, turn to Exhibit A, and

Bxhibit A to Exhibit A. You mentioned that Terry

Linn owris property jusc south of your parcel that's

shaded in, in Exhibit A?

A. Yes.

And you mentioned that he was one of

the five farmers in the lawsuit. What did you mean

by that?

right now.

Q-

'I'he lawsuit that's ongoing with ODNR

Okay. This is a separate lawsuit

from this lawsuit that you have against ODNR?

A. Yes.

Q. And do you have knowledqe as to

whether Mr. Linn had already established that DDNR

has taken his property by flooding?

MR. MARTIN: Objection.

A. Yes.

Q_ Okay. And do you know or do you

have knowledge as to whether Mr. Linn's property

-iust south of you is one of the properties that's
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involved in that laws»it?

A. I believe it is.

Q.
From Mr. Linn's property, just south

of your property, reflected in Exhibit A, does your

property have to flood first before his floods?

A. Yes.

Q. And why is that?

A. Because the Waba::h River is right

back, to the north of that parcel. That would be

the 3S.5 acres and that parcel number is

28.011700-0000 (sic) and that parcel is lying in

front of his ground, his parcel.

Q. So I understand it, for your

property, reflected in Exhibit A, does the Wabash

River have to be out of its banks for that parcel

to flood?

A. Please. I didn't --

sorry_ The Wabash River, does that

need to be out of its banks for your property to

flood?

A. Yes.

Q. Okay. And so for Mr. Linn's

property, that's to the south of your property --

your 35.50-acre proper.ty, does the Wabash River

need to be ou: of its banks for Mr. Linn's pr.operty
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to flood?

MR. MARTIN: Objection.

A. Yes.

Q. Let's start with Exhibit A to

Exliibi.t A. Prior to 1997, did you ever observe

heavy rains on that parcel?

A. Heavy ra:ins, yes.

Q- Now, as to Exhibit B to Exhibit A,

prior to 1997, did you cver observe heavy rains on

that parcel?

A. Yes.

Q - Now, Exhibit C to Exhibit A, prior

to 1997, did you ever observe heavy rains on that

parcel?

A. Yes.

Q. Now, Exhibit D to Exhibit A, prior

to 1997, did you ever observe heavy rains on that

parcel?

A. Yes.

Q. And Exhibit B to Exhibit A, prior to

1997, did you ever observe heavy rains on that

parcel?

A. Yes.

Q- Now, back to Exhibit A to Exhibit A,

since 1.997, have there been years, because of the
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flooding that there has been a delay in your

planting?

A. Yes.

Q.

And has that affected your yield?

Yes, it has.

Now, as to Exhihit B, since 1997,

has there been a delay in your plantirig because of

fl.ooding'?

A. Yes.

(>. And has that delay affected your

yield?

A. Yes, it has.

4• Arid as to Exhibit C to Exhibit A,

since 1997, have there been years wherc there's

been a delay in planting because of flooding?

A. Yes.

Q. And has that affected your yield?

A. Yes.

Q. And as to Exhibit D to Exhibit A,

since 1997, have there been years where the

planting has been delayed because of fiooding?

A. Yes.

Q. And has that affected the yield?

A. Yes.

Q. Now, as to Exhibit E to Exhibit A,
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since 1997, have there been years where, because of

flooding there has been a delay in the planting?

A. Yes.

Q. And has that affected the yield?

A. Yes.

Q. Back again to Exhibit A to Exhibi_t

A, is there less tillable acres to Exhibit -- to

that 35.50 parcel now ttian there werc - there was

prior to 1997?

A. Yes.

And how many less tillable acres are

there now than there were prior to 1997,

approximately?

A. Probably five orn that one.

Q. And is t.herc less tillable acres now

because of all the flooding that that property has

been subject to since 11997?

A. Yes.

4. As to Exhibit B, are there less

tillable acres now than there were prior to 1997?

A. Yes

Q. And approximately how many less

tillable acres are there?

A. I would say, maybe, about

four-to-five on that one.



52

And is the reason that there are

Ll

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

27

22

23

24

2S

less tillable acres now than prior to 1997 because

of all the flooding that that property has been

subject to?

A. Yes

Q. As to Exhibit C to Exhibit A, are

there less tillable acres to that property now tharr

there were prior to 1997?

.A. Yes.

Q. Arid how many less tillable acres are

there now?

A. I'd say close to 15.

Q. G'ift.eeri less till.ableacres?

A. Yes.

Q. And is the reason that there are

less tillable acres because of, all the flooding

that that property has bcen subject to since 1997?

A. Yes.

Q. And as to Exhibit D to Exhibit A,

are there less tillable acres on that property now

than prior to 1997?

A. Yes.

Q. And how many less tillable acres,

approximately?

A. If I had to guess, probably five.
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Q.

acres?

Is that an approxi.mation, the five

A. Yes.

Q. And is the reason that there are

less tillable acres on the 38.33-acre property

because of all the flooding that that property has

been subject to since 1997?

A. Yes.

Q. I'm sorry. I meant to say that

that's a hundred-acre parcel, noL a 38-acre parcel.

A. Ohl That's correct.

Q. That the hundred-acre parcel has

been -- The reason that there are less tillable

acres for tY'^at hundred-acre parcel because of a7.1

the flooding that that parcel has been subject to

since 1997?

A. Yes.

Q. Now, as to Exhibit E to Exhibit A,

does that property have less tillable acres now

than it did prior to 1997?

A. Yes.

Q. And approximately how may less

tillable acres now?

A. Three-to-four.

Q- O]cay. Arid is the reason that there
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are three-to-four less tillable acres now than

prior to 1997 because of all the flooding that that

property has been subject to since 1997?

A. Yes.

Q_ As to all of ttie four parcels that

you own in Mercer County, that we've talked about

today, do you believe that the value is less, the

value of this property is less because ot all the

flooding that it's been subject to since 1997?

.MR. MARTIN: Objection.

A. Yes, I do.

Q. And do you believe that if those

properties were riot subjc.ct. to all tne flooding

that's been ongoing since 1997 that Lhe tillable

acres would sell for $6,000 or more?

MR. MARTIN: Objection.

A. Yes.

Q. During any of the floodin_q since

1997, have you had dead animals float onto your

nroperty't

A. Yes.

Q. And what type of dead animals?

A_ Hogs.

Q. When did that happen, if you casl

remen^er.
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Q. Do you rernember which properties

you've had hogs float onto?

A. That would be the 28-012200.0000.

That's that 70-and-a-half acres.

Q• Any other properties that you've had

hogs float onto your property during the floodi.ng?

A. That's the only one 1 remember.

Q Has there been more than one

occasiorr where hogs have floated onto your property

since 1997?

A. Not that I can recall.

Q. okay. Have you had any other dead

animals oil your properey because of the flooding?

A. Fish.

MR. FUSONIE: Almost done, Dan.

g. Okay. Exliibit. A to Exhibit A, in

2003, when it flooded, did you have any access to

that property?

A. No.

Q. Okay. when it flooded in 2005, did
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you have any access to that property?

A. No.

Q_ How about Lhis past spring, in 2009?

A. No.

Q. As to Sxhibit B Lo Exhibit A, when

the property flooded in 2003, did you have any

access to that property?

A. No.

Q. How about in 2005, did you have any

access to that property?

A. No.

Q. How about in 2009, when it flooded?

A. Na.

Q. For Exhibit C to Fxhibit A, when

that flooded in 2003, was your access to thaC

property impacted?

A. Yes.

Q. And how was it impacted?

A. wahash Road was flooded over and

Doner Road, we couldn'C yet through and 49 was

flooded, and Carmel Chureh Road.

Q. So when the property flooded in

2003, could you everi access that property?

A. Not --- No.

Q. Okay. But you were able to visually
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observe that that property flooded in 2003?

A_ Yes, after a couple days, whcn the

water was still -- when it went down on the road.

Q. okay. As to Exhibit D to Exhibit A,

when the property flooded in 2003, was your access

impacted?

A. Yes.

0. And how was it impacted?

A. The roads wer.e flooded.

Q. Were the roads flooded in 2005, as

well, when tliaL oroperty flooded?

A. I can't remember. I-just remember

2003 was the one that we c.ouldn't geC

0. And then as to Exhibit E to Exhibit

A, when the property £looded in 2003, was your

access impacted?

A. Yes.

Q. And how?

A. The roads to yet there were all

flooded.

Q. Okay.

MR. FUSONIE: Mrs. Doner, those are

all the questions that I have.

MR. MARTIN: I have some follow-ups

to that.
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BY MR. MARTIN:

RBCROSS-BXAMTNATION

Mrs. Doner, Exhibit A to P.xhibit A,

your attorney asked you some questions about. the

Linn property. I believe it's adjacent to your

property t.tiere?

A. Yes.

Q. Are you familiar with the drainage

patterns on the Linn property? Do you know how it

drains, his property?

A. Some of it.

Q. Um-hum. Did you perform any

engineering studies of his property?

A. No, I didn't.

4• Okay. Do you know what water bodies

are on or near his property, the Linn property?

A. The Wabash River is to the north and

that one parcel, Lhat 35.5 acres, that's i.ri between

that parcel and the river, Wabash River and theri

the Wabash River winds around, then iL would be to

the -- his property would lie west of the Wabash

River when it winds around, com 9 -- our Wabash,

the river winds around, so his property would be

west and they -- our parccls would lie in between

that and his.
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0- Do you know what condition the field

tile is in on theLinn property?

A. No, I don't.

Q - Your attorney asked you about

tillablc acres on each of these properties. On

Exhibit A to Exhibit A,on that parcel, is any of

that property, part of ttiat property in filter

strips?

A. No.

Q. What about on Exhi.hit. B to Exliibit

A, any filter strips on that property?

A. Yes.

Q. So that land would be not tillable;

is that correct?

MR. FUSONIE: Objection.

A. It was tillablc until we put ttie

filter strip in; that's why we pta it in.

Q. But presently, it's not tillable

a portion of it's noC tillable because of the

filter strips?

MR. FUSONIE: Objection.

Q. Is that correct?

A. (No verbal response.)

0. I'll ask it a differerit way. You

don't farm on ttie filter strips; do you?
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A. No, but the reason we put -em was on

account to hold for erosion when we talked to Jim

Will.

Q. And Exhibit C, are there filter

strips on that property?

A. Yes.

Q. So there is no farming occurring on

the filter strips on Exhibit C to Exhibit A; is

that correct?

A. Not at the present because we far.med

it before 1997, we farmed right up to the ban}c.

Q. And then on Exhibit. D, are there any

filter sGrips on that parcel?

A. No.

Q. And last, on Exhibit A, any filter

strips on that parcel?

A. No.

Q. And I'm sorry. I may have -- I

t.hink T did ask the question before, but which

parcel do you actually live on, your personal

residence?

A. Ri.ght now, we live at 929 Doner

Road, but our address, our mailing address is 1325.

Q. Ss it the parcel that's on Exhibit D

to Exhibit A, is that where your house is or is
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that your rental house?

A. Yes. That's where we're living

right now.

0. Okay. So what about in 2003, were

you living there?

A. No. We were living at 1325 Doner

Road. That was the parcel 28-012300.0000. That

was the 38.33 acres.

0. And that's on Exhibit A to - or

Exhibit E to Exhibit A?

A. Yes.

Q- And your attorney asked you some

questions about access to thaL property- when you

were living there in 2003, did you have to

evacuate?

A. No. We wasn't home at Chat time.

Q- Were you able to access your

residence in 2003?

A. Yes, after a couple days- The roads

were all closed; we couldn't get back home.

Q. So your access was limited because

of the roads being flooded on that parcel.?

A. Yes.

Q. Because the area you shaded on

Elxhibit A is Iimited to what you have drawn on
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1 there; is that correct-?

E 2 A. Yes.

Q. And then the parcels on Exhibit D,

4 was your access limited because of flooded roads on

5 that parcel?

6 A. Yes.

7 Q. What about the parcel on Exhibit C?

8 A. Yes.

9 Q. Exhibit B, on that parcel?

10 A. Yes.

11 Q. And Exhibit A?

12 A. Yes.

11
13 Q. And your attorrrey had asked you some

14 questions about tillable acres that you believe

15 were no longer farniable. Did you have a survey,

16 mapping out the exact acreage for each of those

17 parcels? Di.d you have someorre, a surveyor or

18 someone do a map or description of the areas that

19 you said were no longer farmable?

20 A. No. We can't drive through 'em.

21 There's sand there and you get stuck.

22 Q- So the acreages that you were

23 stating in response to your lawyer's questions,

11

24 those were based on estimates?

25 MR. FUSONIE: I think it was
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approximations was what she testified to.

A. Yes.

Q. Yes? So it could be a smaller

amount than wliat you had thought?

A. I don't think it would be any

smaller.

Q. But you agree with me that those

weren't intended to be exact amounts?

A. Ri.ght.

MR. MARTIN: All right. I'm done.

MR. FUSONIE: I just have one

follow-up.

REDIRECT EXAMINATION

BY MR. FUSONIE:

Q. Mrs. noner, in your experience a., a

farmer does the mere fact that a porLion o[

property is in filter strip mean that that portion

is not. tillable acreage?

A. would you repeat that?

Q. Sure. Zf certain acres are in a

filter strip, does that necessarily mean that those

acres are not til]able acres?

A. No.

Q. Okay. Is it because of the flooding

since 1997, is that the reason why you put a filter
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strip in on two of your parcels?

A. Yes. And that was done in '02.

Q - And that's because that area, where

the filter strip now is located, is no longer

lable?

A. Yes. Since the flooding, we can't

farm

Q - Okay. Thank you.

MR. MARTIN: Just one question.

FUR'I'I-IER RECROSS-EXAMINATION

BY MR. MARTIN:

Q. The filter strip, the tilLer stri_ps

we're di.scussing, is that a, again, and as your

experience as a farmer, is that a bcst practice for

erosion control?

A. At this point, yes.

Q. Okay.

MR. MARTIN: No other questions_

MR. FUSONIE: Mrs. Doner, when the

State attorneys order a written

t.ranscri-pt of this deposition, you have

the right to review it to correct any

errors that may be in the transcript. I

can't tell you that you need to do that.

I can only tell you that I recommend to
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is concerned, do you thinlc yields are a factor that

would be considered in valuing the property?

A. Yes.

Q. The properties, I believe, property

or properties you may have referenced that were

sold that you were aware of, were you aware of, for

example, what their yields were?

A. No.

Q. Okay.

MR. MARTIN: I have no further

questions.

MR. FUSONIE: I don't have anything

else. Mr. Doner, you have the right, if

the State orders a copy of the transcript

of this deposition, you have the right to

review it. I can't tell you to do that;

you can. I recommend that you do read

the transcript if it's ordered. You need

to let the court reporter know if you'd

like to read it.

THE WITNESS: Yes, sir.

MR. FUSONIE: Okay.

(At 5:30 o'clock, PM, the deposition conc^uded.)
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C E R T I P I C A T E

S'PATE OF OHIO
) SS:

COLTNTY OF MERCER)

I, Edna M. Hawk.ins, the undersigned, a duly

qualifiedandcommissioned Notary Publicwithinand

for the State of Ohio, do hereby certify that

before the giving of his aforesaid deposition the

said WAYNE T. DONER was sworn to depose the truth,

the whole truth and nothing but the Lruth; that the

foregoing is the deposition given at said time and

place by the said WAYNE T. DOA'ER; that said

deposition was taken in all respects pursuant to

aqreement and stipulations of cbunsel hereinbefore

set forth; that said deposition was taken by me;

that the trariscribed deposition was submit.ted to

the witness for his examination and signature; that

I am neither a relative of nor attorney for any of

the parties to this cause, nor relative of nor

employee of any of their counsel and have no

interest whatever in the result of the action.

IN WITNESS WHEREOF, I have hereunto set my

hand at Cincinnati, Ohio, this 6th day of March,

2010.

My Commissiorr ExpiresC,' Edna•M. Hawkins
September 17, 2012 Nota-r;y,Pub^ic - State of Ohio

h^k k'A



AFFIDAVIT OF WAYNE T. DONER

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Wayne T. Doner, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

tate as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000, and 28-

012300.0000.

3. 1 have been an owner of Mercer County Parcel Numbers 2 8-01 1 700.0000, 28-

011300.0000, and 28-012200.0000 since 1991. 1 have been an owner of Mercer County Parcel

Number 28-010500.0000 since 2005 and Mercer County Parcel Number 28-012300.0000 since

1971. I have farmed Mercer County Parcel Numbers 28-011700.0000, 28-0 1 1 300.0000, 28-

010500.0000, and 28-012300.0000 for over 50 years. I have farmed Mercer County Parcel

Number 28-012200.0000 since 1971.

4. Mercer County Parcel Number 28-011300.0000 borders the Wabash River and

Beaver Creek. Mercer County Parcel Number 28-012200.0000 borders the west side of the

Wabash River, and Mercer County Parcel Number 28-011700.0000 borders the south side of the

Wabash River. Mercer County Parcel Number 28-010500.0000 lies southwest of the Wabash

River. Mercer County Parcel Number 28-012300.0000 lies south of the Wabash River.

DOPJ000031

[



5. Since ODNR replaced the western spillway of Grand Lakc St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200_0000, 28-

010500.0000, and 28-012300.0000 have been subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St. Mary's.

6. Specifically, as a result of ODNR's replacement of the westem spillway and its

current management practices, Mercer County Parcel Numbers28-011700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 have flooded multiple

times each year, or approximately every time rainfall in Celina exceeds 1.5 to 2 inches. On each

occasion, Mercer County Parcel Numbers 28-01 l 700.0000, 28-011300.0000, 28-ry12200.0000,

28-010500-0000, and 28-012300.0000 were inundated with water at depths varying from 2 feet

3 to 9 feet.

7. Since ODNR's replacement of the westem spiliway and its current management

practices, Mercer County Parcel Numbers 28-011700A000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 flood more rapidly and remain flooded for longer periods

of time. On most occasions of flooding, Mercer County Parcel Numbers 28-011700.0000, 28-

011300.0000, 28-012200.0000, 28-010500.0000, and 28-012300.0000 remained inundated with

water for a perioci of two days to five days. Indeed, old riverbeds on Mercer County Parcel

Numbers 28-011700.0000, 28-012200.0000, and 28-012300.0000 often remain inundated with

water for months and as a result are no longer farmable.

8. Prior to ODNR's replacement of the westem spillway and its current management

practices, Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000,
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28-010500.0000, and 28-012300.0000 never flooded as frequentty, never flooded over as large

an area, and never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 35.5 acres

of Mercer County Parcel Number 28-011700.0000 (i.e., the entire parcei), 29.46 acres of Mercer

County Parcel Number 28-011300.0000 (i.e., the entire parcel), 67 acres of Mercer County .

Parcel Number 28-012200.0000, 57 acres of Mercer County Parcel Number 28-010500.0000, 17

acres of MereerCounty ParceYNumt er2"t2300:0000 being ITooded-wtth-as muc6as 9^feet'of

water for approximately up to five days. Portions of these parcels remained flooded for three

weeks. True and accurate copies of black and white aerials from the Mercer County Auditor's

website of Mercer Connty Parcel Nwnbers 28-011700.0000, 28-011300-0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 are attached hereto as Exhibits A, B, C, D, and E

respectively. I have shaded in the area o€each parcel that was flooded in 2003.

10. Attached hereto as Exhibits FI and F2 are photographs that truly and accw-ately

depict the flooding of Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, and 28-012300.0000 in 2003.

11. Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 also experienced severe flooding in 2005.

12- Mercer County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-

012200.0000, 28-010500.0000, and 28-012300.0000 were again flooded as recenily as 2009.

13. Attached hereto as Exhibit G is a video that truly and accurately depicts the

flooding of Mereer County Parcel Nuntbers 28-011700.0000, 28-011300.0000, 28-012200.0000,

28-010500.0000, and 28-012300.0000 on April 30 and May 1, 2009.
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14. Attached hereto as Exhibits H 1, H2, H3, H4, 1-15, 116,117, H8, H9, and H 10 are

photographs that truly and accurately depict the flooding of Mercer County Parcel Nwnbers 28-

011700.0000, 28-011300.0000, 28-012200.0000, and 28-012300.0000 on Apri130 and May 1,

2009.

15. Attached hereto as Exhibits 11,12,13, 14,15, and 16 are photographs that truly and

accurately depict the flooding of Mercer County Parcel Number 28-010500.0000 on April 30 and

May 1, 2009.

16. Attached hereto as Exhibits J t, J2, J3, and 14 are photographs that truly and

accurately depict the westem spillway of Grand Lake St. Marys and the beginning of the Beaver

Creek from the spillway on May 1, 2009.

f 7. As a direct result of the flooding, Mercer County Parcel Numbers 28-

011700.0000, 28-011300.0000, 28-012200.0000, and 28-012300.0000 have suffered damage in

the form of loss of crops, field and barilc erosion, the deposit of silt, sand, stones, and other

debris, drainage tile failure, soil compaction, and the destruction of trees, bushes, and shrubs.

Indeed trash and trees remain throughout Mercer County Parcel Ntimbers 28-011700.0000, 28-

011300.0000, 28-012200.0000, and 28-012300.0000 even today. As a direct result of the

flooding, Mercer County Parcel Number 28-010500.0000 has suffered damage in the form of

loss of crops, field erosion, the deposit of silt, stones, and other debris, drainage tile failure, soil

compaction, and the destruction of trees, bushes, and shrubs.

18. Attached hereto as Exhibits Kl, K2, K3, K4, K5, K6, K7, K8, K9, K10, K11,

K12, K13, 1(14, K15, 1(16, 1(17, K18, K19, K20, 1(21, K22, 1(23, K24, 1(25, 1(26, K27, K28,

K29, K30, and K3 t are photographs that truly and accurately depict the bank erosion on Mercer
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County Parcel Numbers 28-011700.0000, 28-01 I300.0000, 28-012200.0000, and 28-

012300-0000 as a direct result of the flooding.

19. Attached hereto as Exhibits Ll, L2, L3, L4, and 1,5 are photographs that truly and

accurately depict some of the debris on il9ercer County Parcel Numbeis 28-011700:0000 and 28-

011300.0000 as a direct result of the flooding. Exhibits Ll and L2 also depict crop loss on

Mercer County Pareel Number 28-011700.0000.

_-- _
20. Attached hereto as Exhibits Ml, M2, M3, M4, M5, M6, M7, and M8 are

photographs that truly and accurately depict the deposit of sand and gravel on Mercer County

Parcel Numbers 28-012200.0000 and 28-011300.0000 as a direct result of the flooding.

21. Attached hereto as Exhibits N1, N2, N3, N4, N5, N6, N7, N8, and N9 are

photographs that truly and accurately depict the impact of the heavy sand and gravel deposits on

Mercer County Parcel Number 28-012200.0000 as a direct result of the flooding. Heavy

deposits of sand and gravel render the land non-farmable. Exhibits NI through N9 depict

portions of Mercer County Parcel Number 28-012200.0000 which have been rendered non-

farmable by heavy sand and gravel deposits and now support only weed growth_

22. Attached hereto as Exhibit 01 is a photograph that truly and accurately depicts

the impact of the heavy sand and gravel deposits on Mercer County Parcel Number 28-

011300.0000 as a direct result of the flooding. Here, the heavy sand and gravel deposits have led

to uncontrollable weed growth, despite repeated applications of herbicide.

23. Attached hereto as Exhibits P1, P2, P3, P4, PS, P6, P7, P8, and P9 are

photographs that truly and accurately depict the loss of tillable ground on Mercer County Parcel

q

Ntunber 28-012200.0000 as a direct result of the flooding. It is my understanding that in the late

1800s or early 1900s, the Army Corps of Engineers redirected the flow of the Wabash River. It
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q
is my understanding that prior to this redirection, the Wabash River flowed through Niercer

County Parcel Numbers 28-012200.0000 and 28-012300.0000. It is my understanding that once

the river was redirected, the old riverbeds on A9ercer County Parcel Numbers 28-012200.0000

and 28-012300_0000 dried and were farmed successfully for over 90 years. After OllNR's

replacement of the westem spillway and its current management practices, these old riverbeds

now remain water filled and/or wet for at Ieast nine months of the year and have been known to

remain water filled andlor wet all year long. As a result, the old riverbeds are no longer tillable

and are now covered with weeds and brush.

24. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Numbers 28-011700.0000, 28-011300.0000, 28-012200.0000, 28-010500.0000,

and 28-012300.0000.

25. 1 believe that the intermittent, continuing, persistent, frequent, and increased -

severe flooding from the westem spilhvay of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westem spillway and ODNR's current management

practices.

FURTIIER AFFIANT SAYETI3 NAUGHT.

Sworn in my presence and subscribed before me this day of August, 2009.
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AFFIDAVIT OF WAYNE T. DONER
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EXtIII3IT D

AFlFIDAVIT OF WAYNE T. DONER
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EXHIBIT F
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EXHIBIT F2

TO

AFFIDAVIT OF WAYNE T. DONER
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EXHIBIT G

TO

AFFIDAVIT OF WAYNE T. DONER
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AFFIDAVIT OF WAYNE T. DONER
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TO
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF
NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of JOYCE A. DWENGER,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 5, 2010, at 4:00 p.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO
982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Jennifer S.M. Croskey

Assistant Attorney General

Executive Agencies
30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Martha C. Brewer

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus, Ohio 43216-1008
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Joyce Dwenger - Ms. Croskey-4
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JOYCE DWENGER

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MS. CROSKEY:

Q.

A.

Is it Dwenger?

Um-hum.

Ms. Dwenger, will you please state

your name and spell it for the court reporter?

A. Joyce Dwenger, J-o-y-c-e

D-w-e-n-g-e-r.

Q. And where do you currently live?

A. 3215 State Route 29, Celina, Ohio.

Q. Okay. The court reporter has sworn

you in, means that your under oath, so your

testimony today is the equivalent to giving

testimony in a court. You need to testify

truthfully. We need to try to make sure that only

one of us is talking at one time, so that the

court reporter can get everything and transcribe

it. All of your answers need to be verbal.

Shaking heads is kind of difficult for the court

reporter to record. If I ask you a question that

you don't understand or that you don't hear, just
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interrupt me and let me know you didn't hear it or

you don't understand it, I'1l try to say it louder

or rephrase it. I don't think this is going to.

take very long, but for whatever reason you need

to take a break, that's fine, just let me know.

If I've asked you a question, I'll ask to answer

the question before we take a break.

Can you tell me a little bit about

your education background?

A. I am a registered nurse. I went to

St. Elizabeth's Medical Center School of Nursing

in Dayton.

Q. Are you currently employed?

A. I retired, it'll be three years on

April lst.

Q. Congratulations.

A. Thank you.

Q. other than being a registered nurse

did you have any other education?

A. No.

Q-
Can you tell me a little bit about

your family, are you married, do you have

children?

A. I have, my husband's name is Larry.

I have two children. My daughter is married and
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we have precious little grandson and my son lives

at home with us, not married, of course.

Q. That's better than being at married

and living at home.

A. Right.

Q. Have you ever had yourdeposition

taken before?

A. Yes.

Q. Oh, Okay. First one today. What

was that for?

A. It was in regards to my job as a

nurse.

Q. Okay. Only one time?

A. Twice.

Q. Both of them relating to your job

as a nurse?

A. Right.

4- You are what's called a Relator in

this case, and without telling me what your

attorneys might have told you about the case,

what is your understanding of this case, what's it

about?

A. it is about the flooding of the

Beaver Creek because of the spillway that ever

since they replaced it, it's floods more
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frequently, more severely. Just hoping to get

something done about that.

Q. Okay. How do you know that the

spillway causes this flooding problem?

A. Well, we've lived at our present

home right on the Beaver Creek since 1985, and

before they put the spillway in it did not flood

as severely as frequently nor as bad as it has

since they put that in.

Q. Okay. Do you own just the one

parcel of land in Mercer County?

A. Yes.

Q. Okay_ Do you have a legal interest

in any other parcels of land, for example, do you

lease any other land?

A. No.

Q. Or are you apart owner of any other

land?

A. No.

4- So your claims in this case are

limited to the parcel of land that you've

identified --

A. Right.

Alb^ 2411 in the case and in your

affidavit? Now you mentioned that flooding after
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the spillway changed in 1997. Did you say that it

was more frequent than before 1997?

A. Yes.

Q. Okay. You said that you've owned

your property since 1985, correct?

A. Right.

Q. So from 1985 until 1997 how many

times did your property flood?

A. I don't know that.

Q. Okay. After 1997 until now, how

many times has your property flooded?

A. I would say three times that it was

bad, other times not as bad.

Q. Okay. The other times "not as

bad," do you know how many?

A. No.

Q. Okay. What do you mean by flooding

or what's your understanding of flooding?

MS. BREWER: Objection. I'm sorry.

When I make an objection it's just

preserving my disagreement with some

part of her question for a judge down

the road. You can ignore it and you can

answer the question unless I tell you

not to.
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A. Could you rephrase that?

Q. Sure. Let me think of what the

question was. What -- When you say flooding on

your property, what do you mean by that?

A. The Beaver Creek overflows, the

water comes onto our property and stays there.

Q. Okay.

A. Until the water 'course goes down.

Q. Okay. So any t,ime that you say

there's flooding on your property -- Is there any

time that there's been flooding on your property

that Beaver Creek has not been out of its bank,

and if you don't understand what I mean -- Let me

back up. Does Beaver Creek -- Is Beaver Creek

adjacent to your property?

A. Yes.

Q. Okay. Does Beaver Creek have

noticeable banks?

MS. BREWER: Objection.

A. I don't know what you mean by that.

Q. Okay. Where the edge of your

property meets the creek, is there a drop off?

A. I still don't know what you mean.

I don't -

Q. Okay. Where the water flows

r
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through the creek

A. Um-hum.

Q. -- is that land flat are does"it

take a dip?

A. Not that I'm aware of.

Q. So your property and the creek runs

through, does it just go straight across?

A. You can drive on it. So it would

have to, right?

Q. You can drive over the creek?

A. No. You can drive down the side of

the Beaver Creek, because that's where the county

drives.

Q. Is there a road there?

A. No.

(Affidavit of Joyce A. Dwenger, marked

for identification as Respondent's

Joyce Dwenger - Exhibit A.)

Q• Okay. I3and you a copy of what we

have marked as Exhibit A. Take a minute to look

at those pages, and when you've had enough time to

look, just let me know.

A. What do you mean me look at?

Q. Look at the entire document and see

if you recognize it, if you've ever seen it

before?
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A. Um-hum. Yes, I have.

2 Q. You've seen it before? Do you know

3 what this is, Exhibit A, can you tell me what it

4 i s?

5 A. A picture of our farm.

6 Q. On the last page of Exhibit A, is a

7 picture of your farm?

8 A. Um-hum.

9 Q. And you said that your property is

10 adjacent to Beaver Creek?

11 A. Yes.

12 Q. Where is Beaver Creek in this

11 13 particular photograph?

14 A. It runs right along the back.

15 MS. CROSKEY: Okay. So let the

16 record reflect that the witness has

17 pointed to the north line of her

18 property.

19 Q. Is that an accurate description?

20 A. Um-hum.

21 Q. And you refer to that as the back

22 of your property?

23 A. Yes.

E
24 Q. Now, when you said that the county

25 drives, what did you say about the county driving?
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A. There is land beside side the creek

that is wide enough for someone to drive through,

and the county comes through and sprays that area

for weed control, brush control.

Q. Okay. And then further north of

that area where the county drives, is that where

thecreek is, where Beaver Creek is and the water

flows?

A. Could you repeat that?

Q• Immediately north of the area where

you said the county drives, is that where the

water from the creek flows?

A. Yes.

Q. Okay. „„ -So between the point where

the county can drive and where the water is, does

the land drop off, is there a slope there?

A. Now which way are you talking, to

go down into the creek?

Q. Yes. Do you know what that calls

-- what that's called, where it kind of levels off

and then.drops down? Is there a term that you

would give that?

A. Not that I'm aware of.

Q. Okay. In this photograph that's

the last page of Deposition Exhibit A, it's also
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labeled Exhibit 1, it's also identified as

DON000147. There's some areas in this photograph

that appear to be shaded darker than the rest of

the photograph. Is that meant to mean something

in particular?

A. Those are the areas that flood

whenever there is flooding from the Beaver Creek.

Q. Okay. Did you do that shading?

A. My husband did it, but I was with

him, so I am aware of.

Q. Do you agree with the way it's

shaded that that's where it floods?

A. Yes.

Q. If you would have done it rather

than your husband, would you have done it any

differently?

A. No.

Q- Okay. How would you have decided

to shade the particular areas that are shaded?

How would you have known where to draw the lines

and shade in different areas?

A. What do you mean?

Q. How would you have known what parts

0 2411 of your property to shade in to indicate the

flooding?25
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A. If he wouldn't of done it?

Q. Yes, 'cause you said you agree with

him, correct?

A. Um-hum.

How would you have known where to

do that shading if he wouldn't have done it, if

you would have needed to do it?

A. Well I live there and you can look

out our window and see where it's flooded.

Q• Okay. How would you have known,

let's say, from the northwest corner of your

property, how would you have known how far back

toward the south of your property to come to shade

that corner?

MS. BREWER: Objection.

A. If he wouldn't of helped me?

Q. Yes. How would you have known?

A. I probably would have asked someone

else if they would have any idea.

Q• Okay. So are there any landmarks

on your property that help you identify the extent

of flooding that's depicted in this photograph?

A. There is a woods on the back of the

property and then the fence lines on the side.

Q• Now there are two areas that are
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3
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shaded along the southern edge of your property,

one in the southwest corner, and then one on the

southern part that's toward the middle of the

property. How would you have known -- Let's talk

about the southwest corner first. How would you

have known to shade that particular corner piece?

MS. BREWER: Objection.

A. Because it's flooded whenever the

Beaver Creek floods.

Q. Okay. And Beaver Creek is up on.

the north end of your property?

A. Yes.

2

3.

4

5

6

7

8

9

10

11

12

relationship to the spillway at Grand Lakes St.14

Mary's?15

Q - Where is your property in

A. it's about six miles away.16

17 Q- Where is your property in

relationship to the Wabash River?

A. I don't know.

Q. Okay. Do you know where the Wabash

18

19

20

River is?21

A. I think so.

Q. Okay. I don't want to ask you to

speculate or to guess, but do you know is your

property closer to the spiliway or closer to the

22

23

24

25
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Wabash River?

A. The spillway.

Q. Okay. Is -- I think you said, and

if I say this wrong, just correct me, but I think

you said that these parts of your land that are

shaded, flood whenever Beaver Creek floods. What

do you mean by Beaver Creek being flooded?

A. When it comes to the top and

overflows.

Q. Okay. Is there ever a time when

these parts that are shaded toward the southern

part of your property, is there ever a time wheri

those are flooded and Beaver Creek is not over the

top?

A. Those flood there because they're

are receivers in the creek that runs along the

road there and the water backs up through the tile

into them and then bubbles out and then floods

those areas there.

Q• So this tile that you mentioned, is

it a tile that runs east west?

A. I don't know. It would -- They

drain into the Beaver Creek, so it would have to

go north south.

Q. Okay. You mentioned a road, what
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Q - Okay. And State Route 29 -- where

is -- Can you see State Route 29 or a part of

State Route 29 on, in this photograph?

A. It runs right here.

MS. CROSKEY: Okay. Let the record

reflect the witness is pointing to the

east-west line, it's at the southern

part of her property.

Q. Is that correct?

A. Correct.

Q. Now you mentioned tiles that are

next to the road. I guess what, what do you know

about those tiles?

MS. BREWER: Objection.

A. There's a tile in the ditch, and

when it rains water comes through the ditch to

drain and goes in those tiles and then goes to the

Beaver Creek.

Q. Okay. So tiles in the ditch, you

mean the road ditch?

A. Right.

Q. Okay. Can you see those tiles?

A. Yes.
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Q. Okay. So in -- when you see those

tiles sticking out into the road ditch, is that

how you know that those tiles run north south?

A. No.

Q. Okay. How do you know that the

tiles run north south?

A. Because they drain into Beaver

Creek.

Q. Okay. Now you mentioned that

there's, that these shaded areas that indicate

flooding at the southern part of your property,

that that somehow caused by these tiles in the

road ditch, how do you know that?

MS. BREWER: Objection.

A. They -- the tiles drain into the

Beaver Creek. When the water gets up to those

tiles, the water backs up the tiles and bubbles

out of these receivers in the creeks and overflows

into the field.

Q. Okay. Did you install those tiles?

A. No.

Q. Okay. Were they there when you

purchased your property in 1985?

A. Yes.

Q. Do you know look put those tiles
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in?

A. No.

Q. Do you know how deep they're

buried?

A. No.

Q. Are you one of the property owners

that asked the Soil and Water Conservation

District to do some work regarding Beaver Creek?

MS. BREWER: I'm gonna object. If

you know what she's asking about, you

can answer.

A. I don't know what you're talking

about.

Q. Okay. In January of 2009 there

were a number of property owners that asked the

Soil and Water Conservation District to do some

work. Do you know anything about that?

A. No, I don't.-

Q• When you bought your property in

1985 did you have a closing at a title company?

A. I don't know.

Q. Do you know who you bought the

property from?

A. No, I don't remember.

Q• Do you know whether or not you had



20

11

E

1

2

3

4

5

7

8

9

10

11

12

13

14

15

16

17

1&

19

20

21

22

23

24

25

title insurance on the property?

A. i don't know.

Q• What did you know about the

property before you bought it?

MS. BREWER: Objection.

A. What do you mean what did I know

about it?

Q. Had you researched the property

before you decided to buy it?

MS. BREWER: Objection.

A. As far as?

Q. How did you decide to buy it?

A. it was affordable. We lived in

Mercer all our life and there was never as much

flooding as there is now since they put the new

spillway in, so that wasn't a concern at that

time, I don't think.

Q• I think you mentioned that there

were three times since 1997 that flooding was

worse than some other times. What do you mean

flooding was worse than some other times?

A. There was no water that covered

more land and it stayed longer.

Q. Okay. So the photograph of your

property that we have that shows shaded area



21

11

11

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

showing flooding, is that the flooding that you

would say is worse than the other times?

A. Yes.

MS. BREWER: And I'm sorry to

clarify. "Worse than the other times,"

are you talking about worse than the

other times after '97 or before '97?

MS. CROSKEY: I believe her prior

testimony was that any time it was

flooding it was after 1997.

So the areas that are shaded in

this photograph of your property of Exhibit A,

when did flooding happen to that extent?

A. In 2003.

Q. In 2003?

A. Um-hum.

Q. Were there any other times?

A. To this extent, no.

Q. Okay. Were there any other times

that the property flooded not to this extent?

A. Yes.

Q. When?

A. In 2005 and also in 2009.

Q. In 2005, to what extent was the

property flooded?
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A. I don't remember.

Q. What about in 2009?

MS. BREWER: Objection.

A. I don't remember that either.

Q^ Did you ever take any photographs

of flooding on your property?

A. No.

Q. Did you ever make any notes about

the flooding?

A. No.

Q• Other than 2003, 2005 and 2009,

were there any years after. 1997 that your property

flooded?

A. Yes.

Q. What years were those?

A. I don't know.

Q. In 2003 when your property was

flooded to the extent shown in the last page of

Exhibit A, how long was it flooded to is that

extent?

A. About a week in a half.

Q. And how do you know that and how do

you remember that?

MS. BREWER: Objection.

A. Because that is what we talked
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about.

Q. Whose talked about?

A. My husband and I.

Q. In 2005 when your property was

flooded but not to the same extent as shown in the

photograph shown in the photograph, how long did

it remain flooded?

A. I don't remember.

Q. In 2005 was the property flooded in

all four of the areas that are shaded?

A. I don't remember that either.

Q. In 2009 was your property flooded

in all four areas where it's shaded in last page

of Exhibit A?

A. I don't remember.

Okay. Do you remember how long

your property remained flooded in 2009?

A. No.

Q• In 2003 do you know how high the

water was when your property was flooded?

A. It was anywhere from 1 to 3 feet.

Q-

feet?

And how do you know it was 1 to 3

0
24 11 A. Because that's what we had talked

about, and there is a park about a mile down the25
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road that sits right next to the Beaver Creek, and

I did take pictures of that in 2003, and it was

just as high there as it was at our house.

Q. Okay. Did you or your husband

measure the depths of the water when it flooded in

2003?

A. No.

4• Now you mentioned that you took

photographs of a park in 2003. Did you measure

the depth of the water at the park where you took

the photographs?

A. No.

the top?

In 2003 di.d Beaver Creek come over

A. Yes.

top?

And how long did it stay over the

A. I don't remember.

Q• Since you purchased this property

in 1985, has it always been used for agricultural

purposes?

A. Yes.

Q• The photograph appears to show

Amb, 24I' some buildings, are there buildings on the

property?25
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A. Yes.

Q. What buildings are on the property?

3 A. Our house and the barns.

4 Q. When you say "our house," you live

5 there?

6 A. Yes.

7 Q. Do you grow crops on this land?

8 A. Yes.

9 Q. What crops do you grow?

10 A. Wheat, corn and beans.

11 Q. And you mentioned barns. Are the

12 barns for animals?

E 13 A. Yes.

14
Q. So in addition to growing crops you

15 have animals?

16 A. Yes.

17
Q• What animals do you have?

18 A. Right now just chickens.

19
Q, Have you always had just chickens?

20 A. No.

21
Q. What other animals have you had?

22 A. Cows and pig.

23 Q. When did you have cows?

E
24

A. I think we sold the last ones about

25 a year ago.
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Q. When did you first have cows?

A. 1985.

Q. So from 1985 until 2009 --

A. Yes.

Q. -- you had cows?

A. Yes.

Q. And did you say pigs?

A. Yes.

Q. When did you first have pigs?

A. 1985.

Q. When did you sell the last pig?

A. I don't remember because we raised

them mostly for food for ourselves, so they

weren't there all the time, but it's been several

years since we've actually raised our own.

Q. Do you have crop insurance?

A. No.

Q. Have you ever had crop insurance?

A. Yes.

Q. When did you have crop insurance?

A. 2004 and 2005.

Q. Did you ever have crop insurance

before 1997?

A. No.

Q. Do you know what systematic tiling
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is?

MS. BREWER: Objection.

A. I have no idea.

Q. Have you considered making any

improvements to your property to alleviate any

drainage problems?

MS. BREWER: Objection.

A. Could you say that again?

Q. Have you considered making any

improvements to your property to alleviate any

draihage problems?

MS. BREWER: Objection.

A. What kind of improvements?

Q. Any type of improvement that would

alleviate drainage problems. If you don't know

what types of improvements would alleviate

drainage problems, that's fine, just say you don't

know.

14

15

16

17

18

19

20

21

22
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24

25

A. I don't know.

Q. Okay. Are you familiar with the

term "filter strip?"

A. I've heard of it.

Q. What's your understanding of a

filter strip?

A. Just an area that is just grass
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with no crops.

Q. Do you have a filter strip on your

property?

A. There is one that runs just along

the Beaver Creek.

Q. Okay. Do you know approximately

how wide that strip is?

A. No.

Q• Are you familiar with a program

called Conservation Reserve?

A. No.

Q. Do you receive any payments for the

filter strip that's on your property?

A. I don't know.

Q. Do you know what type of soil you

have on your property?

A. No.

MS. BREWER: Objection.

Q. Were all of the buildings that are

currently on your property on your property when

you purchased it in 1985?

A. No. The -- We built a new home, so

it's since 16 years ago.

Aa^
24 I` Q

So approximately 1996. Did you --

Before 1996, did you live on this piece of land?25
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Q. So there was a different house

here?

A. Yes.

Q• Was the other house in the same

location as your current house?

A. It was right next to it.

Q. To the east or to the west?

A. West. West.

Q. The other buildings, were they all

on the property when you purchased it in 1985?

A. The main barn was there. We made a

lot of improvements to that.

Q•

barn?"

What do you mean by "the main

A. The biggest one to the furthest

west, and then the one that sits back just a

little bit further, there was a barn there, we

tore that down and put a new barn there.

Q. Okay. Now you said that the main

barn you've made improvements, when have you made

improvements?

A. 1980 -- think it was 1987, shortly

after we bought the barn.

Q. What do you mean by you made
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improvements?

A. We put a lot of concrete in it and

put new siding on it, new roof, and extended it

and made it bigger.

Q. When you say you put a lot of

concrete in it, do you mean in the floor?

A. The floors and some walls.

Q. Did you make any improvements after

those initial improvements?

A. Just the upkeep, repainting it.

Q. And for the other -- did you say it

was a barn that's just east of that?

A. Yes.

Q. You said that Lhat -- you built

that when?

A. I don't remember when it was.

Q. Do you know if it was before or

after 1997?

A. I don't remember.

Q. Other than the two barns and your

house, are there any other buildings?

A. Behind the barn that we rebuilt is

a small chicken house.

Q. Was that on the property when you

bought it in 1985?
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1 A. Yes.

11 2 Q. Have you made any changes to that?

3 A. Yes. We made that bigger, put

4 siding on that.

5 Q. And when did you do that?

6 A. I don't remeniber.

7

a

Q.

after 1997?

Do you remember if it was before or

9 A. No.

10 Q. Do you know what you paid for the

11 property when you purchased it in 1985?

12 A. 1500 an acre.

11 13 Q. Did that include the buildings or

14 did you have to pay additional for the buildings?

15 A. That was everything.

16 Q. In this case you're alleging that

17 your property has been damaged by flooding, is

18 that correct?

19 A. Right.

20 Q. How would you say that your

21 property has been damaged?

22 A. When there's flooding the soil on

23 the farm gets more packed down, we get all the

E 24 debris from the water that's left there after the

25 water leaves that we have to clean up. The value
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is not worth near as much as property that sits

away from the Beaver Creek.

Q. What do you mean the value is not

worth as much?

A. Property -- We've had like west of

us, right, the farm exactly west of us sold for

$4800 an acre, that property approximately a year

ago I would say. There's land right across the.

Beaver Creek that sold for $4100 an acre. A few

months ago there was land about five miles away

that sold for over $7000 an acre.

Were these parcels of land, where

you know the prices, were they similar in size?

MS. BREWER: Objection.

A. I don't know for sure, but I would

say guess them to be.

Q• Do you know the size -- you

mentioned a property that sold that was just west

of you?

A. Yes.

Q•

is?

Do you know what size that property

A. No, I don't.

You mentioned another property, I

think was on the other side of the beaver?



33

11

E

1

2

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. To the north of our property across

on the other side of the creek.

Q. Like directly across --

A. Yes.

Q. -- like this one you can see in the

photograph?

A. Yes.

Q. Do you know how large that property

is?

A. No.

Q• The other one that you mentioned do

you know did you say five miles away?

A. Approximately, yes.

Q. Do you know what size that property

was?

A. No.

Q. Now you mentioned the recent sale

of a property that's just west of you. Do you

know of a time when that property had been sold

before 1997?

A. No.

Q. What about the property that you

said is just north of you that recently sold, do

you know of a time when that property sold before

1997?
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A. No.

Q. What crop did you grow on your farm

last year?

A. Last year we grew corn, wheat and

beans.

Q. All three in the same year?

A. Yes.

Q. Do you know what your average yield

was for corn that year, last year?

A. No.

Q• Do you know what your average yield

was for any crop last year?

A. No.

Q- Do you know what your average yield

was for any crop in any year between 1997 and now?

A. No.

Q. Do you know what your average yield

was for any crop before 1997?

A. No.

Q - Zs your property still used for

agricultural purposes?

A. Yes.

Q. Now you mentioned this flood that

ldm^
24 11 happened in 2003. Do you remember when that

happened in 2003?25
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A. Not exactly, no.

Q. Do you remember what month?

A. I want to say July, but I don't

remember for sure.

Q. Are you aware that Mercer County

was declared a disaster by the President in 2003?

MS. BREWER: Objection.

A. I don't remember that?

MS. CROSKEY: I don't have any

other questions.

MS. BREWER: I don't have any other

questions either. When the court

reporter goes home he will type up the

conversation that you had with your

transcript. You have the right to read

it and review for accuracy and then sign

it to say that it's correct or you can

waive that right. I can't tell you

which one that you should do, but I will

tell you that I recommend to all my

clients that they should take their

opportunity to read it and sign it.

Would you like to do that?

MS. DWENGER: Yes.

MS. BREWER: Thank you.
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C E R T I F I C A T E

STATE OF OHIO

) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said JOYCE A. DWENGER

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said JOYCE A. DWENGER; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 27th day of

February, 2010.

e^

My Commission Expires: Terence M. Holmes

July 28, 2012 Notary Public - State of Ohio
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COUNTY OF MERCER

A1PFIDDp10'Il'q' O1F JO3IC1F A. ââWlENVlER
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My name is Joyce A. Dwenger. I am over the age of 21, and I atu competent to make

this af3idavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

I. 1 am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio IJeparttnent of Natural Resources and Sean D. Logan, Director

(collectively "ODNR').

2. Specifically. I am an owner of real estate described as Mercer County Parcel

Number 26-04 t 200.0100.

3. 1 have owned since 1985 1Vdercer County Parcel Number 26-041200.0100.

4. Mercer County Parcel Number 26-04I200.0100 is right on the Beaver Creek.

5. Since ODNR replaced the westem spillway of Cerand L,ake St_ Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increasat lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 26-041200.0100 has been subject to continuing, persistent,

ficquent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

SVlary's.

6. Specifically, as a result of ODNR's replacement of the western spilthvay and its

current management practices, Mercer County Parcel Number 26-041200.0100 has flooded

every year, and some years they have flooded several times. On each occasion, 26-041200.0100

was inundaled with water at depths varying from approximately one to three feet.

I DOiV000143

Joyce llDweatger

âDeposfituon Jr.x. A



7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 26-081200.0100 floods more rapidly and remains

flooded for longer periods of time. On each occasion of f6ooding, Mercer County Parcel Number

26-041200.0100 rernained inundated with water for a period of up to a week and a half.

8. Prior to ODNR's replacement of the westerii spillway and its current management

practices. Mercer County Parcel Number 26-041200.0100 had less frequent floading, never

flooded as much, never flooded over as large an area, never flooded for as long.

9. To date, the most invasive flood oceurred in 2003 with approximately 6 acres of

Mercer County Parcel Number 26-041200.0100 being flooded with approximately up to three

feet of water for approximately up to a week and a half. A true and accurate copy of black and

white aerial from the Mercer Connty Auditor's website of Mercer County Parcel Number 26-

041200.0100 is attached hereto as Exhibit 1. The area of the parcel that was flooded in 2003 has

been shaded in by my husband, Lawrence IDwenger.

10. Mercer County Parcel Number 26-041200.0100 also experienced severe flood'ntg

in 2005.

11. Mercer County Pancct Number 26-041200.0100 was again flooded as recently as

spring 2009.

12. As a direct result of the flooding, R/lercer County Parcel Number 26-041200.0100

have suffered damage in the form of crop losses, field erosion, bank erosion, the deposit of silt

and other debris, soil compaction and draina ge tile failure.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 26-041200.0100.

2
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14. 1 believe that the intermittcnt, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the vfestem spillway and ODNR's current management

practices.

gUgTHEg ABF'IAN'P SAYETH NAUGHT.

cc Dwenger

Sworn in my presence and subscribed IPefore me this }fi^ltday of t3ctober. 2009.

^ 2^'
PublicNota

RI7A K SUtiR
Notary Public - srate of ohto

My Cnmmfbsion fcpires May 18, 2011
AeeordEd In Mercer Couoty
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of LAWRENCE J. DWENGER, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, and

pursuant to agreement of counsel, at the Central

Service Building, 220 West Livingstori SCreet, Celina,

Ohio 45822, on Friday, February 5, 201.0, at, 3:50

p.m_, before Edna M. Hawkins, Professional Court

Reporter and a Notary Public within and for the State

of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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Daniel J. Martin, Esq.
Environmental Enforcement
30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

and

Martha C. Brewer,
Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus Ohio 43216-1008
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LAWRENCE S. DWENGER

of lawful age, a Relator, herein, called as on

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testified as

follows:

CROSS-EXAMINATION

BY MR. MARTIN:

Good afternoon, sir. My name is

Daniel Martin. I'm an attorney,

representing the State of Ohio and we're

here today to take your deposition and the

first question I like to ask folks is

whether you've ever had your deposition

taken before?

THE WITNESS: No, I haven't.

MR. MARTIN: Well, what i'll do I'll

just go over a few basic ground rules so

it'll help us this afternoon. One of the

things you probably noticed right off the

bat here is that the court reporter swore

you in, so the questions I'll be asking you

today, you'll need to answer them

truthfully and to the best of your ability,

just like you would if you were taking the
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stand in a courtroom situation. The

questions I ask will require a verbal

answer because we all have a habit of, you

know, saying un-un or uh-huh and shaking

our head or nodding our head; that's a

little hard for the court reporter to

translate that into words, so I just ask

that when I ask a question, you respond

verbally so she can take that down.

Another sort of guideline is I'll do

my best to not ask a confusing or

misleading question. The goal today is to

try and get accurate information about your

understanding of the claims involving your

property, so I don't want to, you know, ask

a question that throws you off or confuses

you. If you don't understand the question,

please feel free to let me know that and I

can rephrase the question or ask it

diferently. So does that make sense?

TaE WITNESS: Yes.

MR. MARTIN: Okay. Another thing: if

you need to take a break, let me know and

we can take a break. I don't intend to

spend a great deal of time with you this
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afternoon, but if for some reason you need

to be able to take a break, that's fine.

Just let me know and we can do that.

And also when I ask a question, please

let me get my question out and then give

your response. I'll try not to interrupt

you andI'll ask you try to do the same and

not interrupt me while I'm talking because

that, again, makes it really hard for the

court reporter. If we both start talking

at the same time, it gets difficult for her

to be able to keep all that straight on the

record. So does that all make sense?

THE WITNESS: YEs.

MR. MARTIN: Okay.

Q. Okay. And, sir, if you could just

state your name and spell it for the court reporter

for the record.

A. Larry Dwenger, L-A-R-R-Y,

D-W-E-N-G-E-R.

Q. Okay. And Mr. Dwenger, what's your

occupation.

A. I work in the factory and farm.

Q. Okay. Where do you work in the

factory.
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A. Over at Vance, in St. Marys.

Q. And how long have you been doing that?

A. Thirty-four years.

Q. And what type of work do you do for

them?

A. Factory.

Q• Okay. And besides that, you said you

do some farming. How long have you farmed?

A. Since -85.

Q• And what type of farming do you do?

A. I do crop farming and I raise cattle.

Q• And before you were a farmer and

working in the factory, did you havc any other type

of job that you do?

A. No.

Q. How far did you go in your schooling?

A. Just high school.

Q. And where did you graduate from high

school?

A. From Marion Local High School.

Q. And was there any area of study you

specialized in, in high school?

A. No.

Did you have any vocational training

in any particular area?
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A. No.

Q. Besides a driver's license or a

fishing license, do you have any type of licenses?

A. No.

Q. Not a commercial driver's license?

A. No.

Q. How long have -- Strike that. Do you

live in Mercer County, sir?

A. Yes, all my life.

Q. And that was my next question was how

long and that's okay, 'cause the answer that -- So

you're a life-long resident?

A. Yes.

(Xerographic Document, Affidavit of

Lawrence J. Dwenger, was marked for

identification Exhibit A.)

Q. I'm gonna start off by handing you an

exhibit here that's marked as Exhibit A and this is

an Affidavit that is attached to the Complaint that

was filed in this case, and if you would just turn to

the second page of that, sir. Is that your signature

there?

A. Yes, it is.

Q• And you remember signing this

A. Yes, I do.25
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Q. Direct your attention to the first

page numbered 2, it states that you're the owner of

real estate, described as Mercer County Parcel Number

26-041200,0100. Do you still own that parcel?

A. Yes, I do.

Q. And how many acres is iri the parcel?

A. Forty.

Q. Have you sold any of that land off

since you owned it?

A. No, I haven't.

Q• And wheri did you first become an owner

of this property?

A. In '85.

Q. And how did you get the property?

A. I bought it through a realtor?

Q. And who did you buy it from?

A. It was a estate sale. It was from -

Can't think of what his name is.

Q- Here, we'll go ahead and look at this

document. That might help us out.

(Xerographic Documents, A deed, was
marked for identification Exhibit B.)

I'm gonna hand you what's been marked as Exhibit B.

A. Um-hum.

Q- And this was provided to us as part of

the discovery process and this appears to be a deed
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and if you want to go ahead and take a look, it says

on the front page -- There's a number of different

names and then the grantees would be -- appears to be

you and your wife; do you see that?

A. Um-hum.

Q. Is that a yes?

A. Yes.

Q. okay, sorry. And does this look like

the property that you've referenced in your

Affidavit?

A. Yes, should be.

Q. And if you want to take more of a look

at that, that's fine. I want to make sure you're

comfortable with that. So this looks like it was

transferred in 1986. You see that on the second

page?

A. 1/13/86.

0. And you're referring to the stamp that

says transferred then?

A. Yes.

Q• Okay. So does that look like the

property that you were --

A. Yes, it does.

Q. -- talking about in your Affidavit?

A. Um-hum.
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Q. Okay, good. I just wanted to make

sure that this deed matches the property we're

talking about here, in the Affidavit.

Q. And I don't have a map of this

property, so could you just tell me, sir, if you

could describe -- Well, first of all is there an

address for this property?

A. Yes, there is.

Q. Do you have a house on the property?

A. Yes, I do.

Q. And what's your address?

A. 3215 State Route 29.

Q. And do you live in the house?

A. Yes, I do.

Q. And are there any creeks or waterways

on your property?

A. The Beave Creek runs in the back of

the farm.

Q-
Okay. So the Beaver Creek is in the

back portion of your property --

A. Yes.

4• -- is that right? And referring to

your Affidavit, that's back to that first Exhibit.

In fact, on paragraph 3, it sels that you own land

that lies adjacent to or near Beaver Creek and/or
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adjacent to or near the Wabash River, near it's

confluence with Beaver Creek. Zs that statement

still accurate?

A. Yes, it is.

Q. So is part of your property adjacent

or near the Wabash, as well?

A. No.

Q-

that right?

A.

Q

But it is near the Beaver Creek; is

Lays right on the Beaver Creek.

And the fourth numbered paraqraph

indicates that "Since the Ohio Department of Natural

Resources replaced the western spillway, the property

has been subject to continuing, persistent, frequent

and inevitable, increased flooding." Breaking that

statement down, what was your understanding of the

term, "continuing?"

A. Constant.

Q. That it floods constantly?

A. Um-hum.

Q. Now, how many times have you seen it

flood since you've owned your property?

MR. FUSONIE: Okay. You're talking

since he -- Okay, since he owned the property in

1985, -86?
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MR. MARTIN: Yes.

A. Could be 20 to 25 times.

Q. Did you ever see it flood before 1997?

A. Yes.

Q. And after 1997, was it still flooding?

A. Yes. It's more severe flooding.

Q. And how is it more severe?

A. It's gets higher and it lasts longer.

Q. The next paragraph, paragraph 5 talks

about a 2003 flood and was that the worst flood

you've seen there?

A. Yes.

Q. And how did things look in 2003? Iiow

deep was the water?

A. It was probably a food to three foot

Q-

property?

And was it that deep over all your

A. No, just areas.

Q. okay. Was there a portion of your

property that was not flooded?

A. Yes.

Q. And in 2003, how much was not flooded,

just approximately?

A. Probably 33, 34 acres.

Q. And the Affidavit also says this is



14

ongoing. Sir, between paragaphs 4 and 5, there's

2 some similar language here, but that the flooding was

3
persistent. What's your understanding of what that

4 means?

5
A. Just constant flooding.

6 Q. Okay. And frequent?

7 A. More, several times.

B Q. And inevitable?

9 A. I don't know how to say that one.

10 Q. Okay. That's all right, but

11 basically, if I can just sort of sum up and you can

12 agree or disagree, your understanding is that since

13 the spillway was replaced that flooding has gotten

14 worse and it's lasted longer; is that a fair

15 statement?

16 A. That's right.

17 Q.
But before the spillway was built, you

18 do recall there being some degree of flooding?

19 A. Yes.

20 Q -
In 2003, how long did the water remain

21 on your property?

22 A. Anywhere from seven-to-ten days.

23 Q. And were you able to get into your

24 house during that time?

25 A. Yes.
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Q• Did your house suffer any damage

during that flood?

A. No.

Q. And besides the 2003 flood, are there

any years that you can recall after 1997, specific

incidents of flooding?

A. Yes.

Q. What would those years be?

A. Well, just last year, it flooded about

an acre in the spring.

Q- Okay. So the spring of -09, it

flooded an acre?

A. Um-hum. And then years prior to that,

it's just minor flooding here and there about every

year since that iiew spillway was put in.

Q. Well, let's talk about 2003. Did you

have any crops damage in 2003?

A. Yes.

Q - Was there a dollar amount on that that

you could tell us?

A. No. I couldn't put a dollar amount on

it.

Q. Did you put a claim in on i.nsurance?

A. No. I didn't have insurance.

Q. If you could for me describe, maybe,
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if you could, how many acres of crop you lost in

2003?

A. It's about six acres.

Q. And was the crop corn or beans?

A. Corn, beans and wheat.

Q. Okay. And how much of your acreage

was planted in corn?

A. Usally about 10.

Q. And how many in beans?

A. Usually about 14.

Q. And what about wheat?

A. Usually around six or seven, somewhere

in there.

Q. Do you have any livestock on your

property?

A. Yes. I got stears.

And as a result of the 2003 flood, did

you have any livestock loss?

A. No.

Q- Is there any part of your parcel that

we're talking about today that's used for pasture?

A. No.

Q• Just go to paragraph six and you just

0
24II state there that you had reviewed the complaint and

the, you know, facts were accurate. What I wanted to25



17

E

E

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

do if you could just tell me what facts or

information do you have that you believe supports

your position that the spillway modification has

caused the increase in flooding?

A. Well, before the spillway, it flooded

some, but it was never, you know extreme, and after

the spillway, it's been extreme.

Q. And is that based on your, you know,

visual observations?

A. Yes.

Q. Did you look at or explore any other

possible causes of the flooding?

MR. FUSONIE: Objection. You can

answer.

A. No_

Q. In 2003, when there was the big flood,

was there a storm before that flood occurred?

MR. FUSONIE: Objection.

A. Before 2003?

Q. I'll rephrase that. In 2003, when

there was the large flood we talked about, do you

recall if there was a -- excuse me -- a rain storm at

that time?

24 II A. Yes.

Do you recall how much rain fell atQ•25
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that time?

County?

A. I think about two-and-a-half inches.

Q. Is that a normal rainfall for Mercer

MR. FUSONIE: Objection.

A. No.

Q. It's a pretty big one; isn't it?

MR. FUSONIE: Objection.

Q. You can answer if you --

A. Yeah, it's big. Two-and-a-half inches

in a day is a lot of rain.

Q- 2005, I believe you said there was

some -- Or, I'm sorry. Strike that. 2009, the

spring of 2009 there was some flooding then. Do you

recall if there was a rain event at that time?

A. It rained, yes.

Q. Do you recall how much?

A. No.

Q. Mr. Dwenger, when you bought the

property, I believe you testified you thought you had

got from the State, do you remember as part of that

transaction if any of the people who were involved in

the transfer of that, the realator or maybe family of

the deceased, did they talk about any flooding issues

with you?
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24 11 property?

A. No.

Q. Were you familiar with this property

at all before you became the owner of this?

A. Not really.

Q. Had you farmed this property before?

A. No.

Q. Do you know how many acres on your

property are tillable?

A. Thirty-four.

Q. Thirty-four? Do you know what your

soil type is?

A. No.

Q - And other than your personal residence

and farming and the livestock use, is your property

used for any other type of use?

A. No.

MR. FUSONIE: I'in sorry. Can you

repeat that question for me. Pologize. I

lost track or something.

(Record read.)

MR. FUSONIE: Sorry. I didn't hear

the personal residence part.

Q• Sir, is there a drainage tile on your

A. Yes.25
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it?

And have you looked at it, examined

A. (No verbal response.)

Q. That's okay. I'll ask a different --

Do you know what the condition of your tile is?

A. It should be good.

Q. And how do you know its condition?

A. It drains pretty descent.

Q. Do you particip^ite in the Conservation

Reserve Program with this property?

A. No, I don't.

Q. Do you have any Wetland Reserve area

on this property?

A. No, I don't.

Q. Any farmland preservation easements on

the property?

A. No.

Q. Aside what we've talked about in 2003,

can you recall if there were any other opportunities

-- strike that.

Besides what we talked about in 2003,

can you recall if there are any other incidents that

caused you to experience a crop loss on this

property?

25 11 A. Yes.
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Q. What year would that have been?

A. About every year after the spillway.

Even last year, I lost about an acre of wheat that

was planted in that one section.

Q. Okay. So we talked about the spring

of 2009 flood and you said as a result of that, you

lost an acre of wheat?

A. Um-hum, yes.

Q. And then is it your understanding that

every year since 1997, you had a crop loss?

A. I'd say yes.

Q. Olcay. Is all that loss attributed to

flooding in your view?

A. Partially, yes.

Q. Okay. Were there some drought losses,

as well?

A. Some probably contributed to drought,

yes.

Q. Do you recall years where you had some

drought loss?

A. Not right off hand, no, I can't.

Q• Sir, did you have any photographs that

you took of the flooding conditions?

24 11 A. No, I didn't.

Do you have any diaries or notes or25 Q.
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anything like that that may have ecorded the

conditions during the flooding?

A. No.

Q. Do you have any records of statements

or financial records that would show any damage from

your crop loss?

A. No.

Q - When you acquired the property, sir,

from the estate, do you recall what you paid for it?

A. Yes.

Q. How much?

A. Fifteen hundred an acre.

Q. Fifteen hundred an acre? And have you

had any appraisal or valuation of your property since

you bought it?

A.. No.

Q. Do you have a sense, you know, just if

you know, on your own, based on your own knowledge,

what the current value per acre is of your property?

A. Well, a farm sold just on the other

side of the creek, that was just a year ago, for

4100.

Q. When you say, "the other side," do you

mean adjacent to you or behind you or --

A. Behind me, across ttie creek, yeah.
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Q. Okay. And do you know what the name

of that property owner is?

A. Ebbing.

Q. Ebbing?

A. Yeah.

Q. Do you know what year that was?

A. That would have been 2008, probably.

Q. 2008? And do you know if the Ebbing

property has Beaver Creek on its border?

A. Yes.

Q. Okay. Do you think your property is

worth at least that much per acre?

A. I hope so.

Q. Besides the change in the spiliway,

can you think of any other thing that would have

contributed to increased water in Beaver Creek?

MR. FUSONIE: Objection.

A. No.

Q• Sir, when we talked about some

occasions when you experienced some crop loss, did

you lose your crop for those acres for the year or

were yo still able to plant and get some crops in

that year?

2411 A. Some crops was lost and some was

delayed in planting, which, you know, made the crop25
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shorter, not as good a yields.

Q. What would be your usual yield on a

typical year that's -- When I say, "typical," I mean

the -- based on your experience as a farmer, what

would be your average yield you would get out of --

MR. FUSONIE: Objection.

A. The corn would be --

MR. FUSONIE: You can answer.

A. Oh! Corn would be around 150 bushel;

beans would be around 60 a bushel and wheat would

around 80 bushel.

Q. And let's use 2003, for exampl.e. In

2003, do you know -- if you can recall -- what your

yield would have been for this property?

A. I can't say exactly, no.

Q• Do you have any records you might have

kept that would have shown that?

A. What I got for the crops, yes.

Q• So you have that information. Just

sitting here, you wouldn't be able to recall it?

A. Yes.

Q. Okay. Have you had to make any

adjustments in how you use your property?

A. No.

MR. MARTIN: Okay. I think I'm close
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to wrapping up. I'm just looking through

some of my notes here to make sue I asked

the questions I wanted to ask you.

Q. Mr. Dwenger, does your property have

filter strips on it?

A. Just along the creek.

Q. Okay. How wide are those strips?

A. Twelve-to-fifteen foot, probably_

Q. And do you receive any compensation

for maintainng those strips?

A. No, I don't.

Q. Okay. And just one last question.

What do you hope to accomplish as a result of filing

the lawsuit?

A. Well, be benefited from the loss of

the flooding, plus maybe getting the spillway fixed.

Q. Okay.

MR. MARTIN: All right. Well, thank

you, sir. I have no further for you.

MR. FUSONIE: Mr. Dwenger, I have a

few questions.

DIRECT EXAMINATION

BY MR. FUSONIE:

0
24 11 Q Since 1997, has the flooding of your

property affected the quality of the wheat?25



26

E

E

E

1

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yes.

Q. How has it affected it?

A. It hurt the yield and it just, you

know, the fees weren't what they should have been.

Q. You mentioned a property that sold for

4100 on the other side of the Beaver Creek from your

property?

A. Yes.

Q. Yes. Are you aware of any farm

properties that have sold in Mercer County recently

away from the Beaver Creek?

A. Oh, yeah! Just about two months ago,

Arau farm sold about five miles southwest for.a bit

over 7,000 an acre.

Q. Five miles southwest of your property?

A. Yes.

Q. And the name of the property was?

A. Arau.

Q. Arau? And that property is not

located on the Beaver Creek?

A. No.

Q. It's not located on the Wabash River?

A. No.

Q. Or near the Wabash River?

A. No.
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Q. Or near the Beaver Creek?

A. No.

Q. Between 1985 and 1997, did your -- did

you ever experience any heavy rain while you were

living at that property?

A. Oh, yes!

Q. And you never had six acres flood

during those heavy rains; did you between 1985 and

1997?

A. No.

Q. Okay.

RECROSS-EXAMINATION

BY MR. MARTIN:

Just a couple follow-up on that.

Q• When you bought the property, sir, you

knew that the Beaver Creek was there; didn't you?

A. Yes, I did.

Q• And did yoiu ever have any charice to

evaluate whether any land along the Beaver Creek,

before 1997, would sell for a lesser amount than land

that was not on the Beaver Creek?

A. (No verbal response.)

Q• That's all right. I'll rephrase that.

0
24 11 Your lawyer asked you a couple questions about other

properties and you testified that you heard that.25
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there was a several miles away that sold for $7100

recently?

A. Um-hum.

Q. Do you know if that property hd a

creek behind it?

A. It had a creek going through it.

Q. okay. Do you know which creek that

was

A. No, not right off hand.

Q. Do you have any experience knowing

what other properties may have sold for along the

Beaver Creek back before the spillway was built?

A. Not -- No, not really. Can't think of

ariy, no.

Q• And I think you had testified earlier

that when you bought your property along the Beaver

Creek, you knew it, at that time, there was some

flooding associated with it?

A. Yeah.

U. Is it fair to say that if the property

had some flooding associated with it, it might sell

for a lesser price?

MR. FUSONIE: Objection.

A. The price we paid was what most land

was going for in that area.
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Q. okay. Do you know if the land you own

is -- any part of it is in a flood plain?

A. I don't think it is.

MR. MARTIN: Okay. That's it.

MR. FUSONIE: Mr. Dwenger, you have

the -- of the State orders a written

transcript of this deposition, you have the

right to review that transcript to correcft

any errors that may be in the transcript.

Z can't tell you to do so. I can only say

that I recommend that you read the

transcript. You have Lo let the court

reporter know now if you do want to read

the transcript if it's ordered.

THE WITNESS: Yes, I would.

MR. MARTIN: Well, thank you for your

time and be careful going home.

(At 4_25 o'clock, PM, the deposition concluded.)
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Q. Okay. Do you know if the land you own

is -- any part of it is in a flood plain?

A. I don't think it is.

MR. MARTIN: Okay. That's it.

MR. FUSONIE: Mr. Dwenger, you have

the -- of the State orders a written

transcript of this deposition, you have the

right to review that transcript to correcft

any errors that may be in the transcript.

I can't tell you to do so. I can only say

that I recommend that you read the

transcript. You have to let the court

reporter know now if you do want to read

the transcript if it's ordered.

THE WITNESS: Yes, I would.

MR. MARTIN: Well, thank you for your

time and be careful going home.

(At 4:25 o'clock, PM, the deposition concluded.)
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STATE OF OHIO

) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of his aforesaid deposition the said

LAWRENCE J. DWENCER was sworn to depose the truth,

the whole truth and nothing but the truth; that the

foregoing is the deposition given at said time and

place by the said LAWRENCE J. DWENGER; that said

deposition was taken i.n all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me; that

the transcribed deposition was submitted to the

witness for his examination and signature; that I am

neither a relative of nor attorney for any of the

parties to this cause, nor relative of nor employee

of any of their counsel. and have no interest whatever

in the result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 22nd day of February, 2010.

-- ---------- --
My Commission Expires: dna M. Hawkins

September 17, 2012 Notary Public - State of Ohio

30



AIi'I+I>()AVI'I' OF LAWRE NCEi J. DWENGEIt

STATE OF OHIO )
) ss:

COUNTY OF MERCER)

My name is Lawrence J. Dwenger, I am over the age of 21, and I am

competent to make this affidavit. The facts stated herein are within my personal

knowledge and are,true and correct. I state as follows:

1. I am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I am the owner of real estate described as Mercer County

Parcel Number 26-041200.0100.

3. 1 own land that lies adjacent to or near Beaver Creek and/or adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. I own land which, since ODNR replaced the westem spillway of

Grand Lake St. Marys in 1997, is subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St.

Marys.

5. To date, the most invasive flood occurred in 2003, but my propez2y

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.



4e

6. 1 have reviewed the Complaint and the facts relating to my real estate

and the flooding of my land caused by ODNR from the west.ern spillway of Grand

Lake St. Marys and swear that those facts are true and accurate, based on personal

knowledge.

FUJIIB'II'll-IIIER AIFIFF,AIY7P SAYIE'II7E1[ T`1ANG18I7Co

Lawrence J.D&engcr^

Sworn in my presence and subscribed before me thisV,-),Uday of June,

E

2009.

Notary Plablic
K'J' ,ti^

RI7R K SUHR
wotary Pu6fic State oi Ohfo

MY Gommission Expires May p3, 201,
Recordedin MercerCoua^r

O6r+7Q009 CoMnau +OSSS I30



KNOW ALL MEN BY THESE PRESENTS:
VOI. 2.98 PACE323

THAT
BONNIE DREFFER (formerly known as Bonnie Monroe)

and RICfWRD DREFFER. Her Husband;
PATRiCiA BRADFORD and ARTHUR BRADFORD, Her Husbartd;

PEGGY BOYD IGRANGER and ANITA GRANGER.Ie Hist W'r bfe d; and

vf Mercer County, Ohio, ln consideratlon of One ($1.00) Dollar and other

good and valuable considerations t° the^' in hand paid by

LARRY J. DWENGER and JOYCE A. DWENGER

whose address is 6483 Olding Road
Marta Stein, Ohio 45860

do hereby
GRANT, BARGAIN, SELL AND CONVEY to the said Grantees, their

REAL AT

the rTOWNSHiPSOfnJEFFERSON, tln theoCOUNTY sof MERCER
andtte sSTATB of

OHIO:

Being a parcel of land situated In Jefferson Township, Mercer

County, Ohin, in the Northwest Fractional Ouarter of Section 6,

Township 6 South, Rar,qe 2 East. Being n,ore particularly described

as follows:

Cvmmencin9 for reference at a rallroad spiYe at the center of said

Section 6-

Thence, North 89 35' 03" West, along the Sou[h tlrte of sn1d

Northwest Fractionat Ouarter of Section 6 arid the chreeltand of Stat^

Itoute 29, a distance "of Four tiundred To r['t be^ng the place of
14L3.481 feet t° a railroad sp+Me- Sald pthi^ instrument-
beginn'ng for the parcel to be conveyed by

Thence, contlnuing North 89° 35' 03" West, along the last

Thlrtybfourliand 43/100 t(1434.43I feet tohaura Iroatl spik Hundred

fa One 'o Ta o d
poin'.Thence, North 000 05' 59" Ed sBG/ OOdI54B2ce6) of

Four Nundred Elghtr-l++o
In the approalntale center of Beaver Creek-

Thence, In an Easterly dtrectton at°a^drdist"ancesenter
of said Beaver Creek, the foltowing courses

South 69° 51' 26" East, 265.16 feet to a point-

South 630 27' 21" East, 68B.65 feet to a point-

South 65° 31' 48" East, 131.26 feet to a point-

North B80 49' 40" East, 57.19 fect to a pvint-

North 67 32' 11" East, 201."l8 feet ¢o a point-

North BO 59' 09" East, 124.40 feet to a point-

5outh BO° 16' 21" East, 83.31 feeE to a point-

Thence, leavin9 said ditch, South 00° 02' 31" Wes[, a distance
of One Thousand One Hundred Twenty-three and 34/100

(1123.34) feet to the place of be9inning.



Containing 40.DA acres of land, more or ler.s.

Subjeci to nli easeroents and ri9ht-of-way of record-

by Gordon L. Geest;n,
Reterence is made lo a survey of this area S
Registered Surveyor 5372, dated December 13, 1985, on Ne il' thc

Cou'.ty En9n^eer'5 Office-

GRANTORS hereby assume and a5ree to Vay the January, 1986, installment o

real . estate ta><es and/o a55e`+^'e••ts-

GRANTEES hereby assume and agree to pay the Juty, 1986, instaltmebtofreal

the Beaver s Creck
estate taxes abeand/or nol tltn'iledetila o

Iheareafterenincludin9ft b ut
rea l

due andpay
Ditch Assessnlent. APpRObcO

T.:ERCER CODNTV
TAX f. aP DE?T

i3-$C 4
. _...,....-_,.-n.oo Date

^hv crp .:- ^ cp•n,<C
Ct l,l: a5n5 {I:•] ey

• ,n u,lslcm n! , . Scc-COSn::.'CI ^-It.\rn
•. h4.C[r

315._. _ r
Ar4hWelCrme^.

COVn1Y ^uy6nLy/.

Avd. Dor•D:p^ r

A^ • p-

7RROSVERRED
JAId 3.3 1986

`ROGER^A AVDI7OR̂ N
Iv1ERCER CDOt•iTy. OHIO

LP.ST TRANSFER uf record
appears in Volu^'e 25D, pa9e 3" Dced Records,

Mercer CountY- Obio. Recorder's Ofilce,

and thcl ^ id G^d^1OP n+t 9ed

s
ail the ESfATE, RtGHT, TiTIE ANU INTERE:ST of 811

to said preln;ses; TD HAVE AND TO HOLDotne sa^d Grantees, their heirs and
and appurle"ances thereunto belon9ing.

assigns forever.'

:he sa:[J Grar.tDrs do hereby
CO\IENANT AND WARRANT that the tftlc

And
the whon+soevenc^y will DEFENUsa mnveycd Is CLEAR. rREE AND DN7NCUMB fRnns

sanie a9ainst all lawful ciain,s of aH p

IN WITNESS WHEREOF, the said

BONNtE DREFRICHAR•J OREFFER wHer Hu'bandp^nn^, and
Husbnd;Her

PATRI BOA BRADF O O^Dd JAME6TBUNFDIGLIDOOHF^r Husband;a and
PEGGY DDYD GRANGER and ANITA GRANGER, tiis Wife;

who hereby rctease N^eir right and e.pectancy of dower in seVd
this }^d day of January

e hereu^le set their hands, 19fl6 I.
prnetroiheses

yc
h
a

a
r
v A.D. Nineteer' Itundred and 'i91lty- si,.

I (

bON000847

0
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SIGNED AND ACKNOW'LCDGEO_ IN THE
pRESENC OUS;

^

t_:.t
^R f I3rt

ness

[ness

4-ca

Bon

gl!.

^
q_lrf^

nger

an99A .[a GrY ,UU.u".,

Junuary A.D., l9P6,Y ca
before me, a

On [h's 3rd daY ot me BONNIE

NOTARY PUBt.1C in and lor said County and Sta^c' RtCHARO'DREFFER, }ter

DREFFER fformerly known as Bonn+c Monroe) Hr Husband; and BOYO
µustrand; PATRICIA BRADFOHD and ARTHUR BRADFORD,

GRANGER, Nis Wife, the GRANTORS 11 the foregoin9 deed,
[he si9nin9 thereof to be their volontary act and de^d.GRAN

af^tl(`3
.GER

c'n'noaJ_[
nd

letl9
ANITA

r t ^:; r,tten.
- . wiTUFSSmr otlicial si9natvre and Seal on

the dayOl^t aboviw

5TATE OF OHIO

COUNTY OF MERCER

---y^:. h{^A1tGIE S^!M

^'pern; e:6't `^- ° o^'" Nordr p h,c for the Stat'l of Ohio

" y E^tres 11/5/90.Ptsoa MY COMMI SION:;
Bt,

Z•

STATE.OF OHtO

e1 t vo'.WtTNE55 my otficiat si9^a[o

^^

RecemDer A.O., 1985 , before me, a
On this 30th daY oi and 5tate, personafty, cane PEGGY

NOTARV PUBLIC rn and for said CountY TOR-.in tt,e
BONFtOLfO and JAMES BONF[_10, Her Husband, the GRANS .

d thr signing thereof [o be jhehv vpt ^Jary
regoin9 dce tl, and a cknow^edge

fo
act and deed. " '^/•^^ ^-' • P .

and sea, on fhe day tast4dtiove^>r+rittntL:
'

COUNTY OF Nontgome+y

Notary Public fWyf}
MY COMM 15S 1 ON:,n bylp

Sept 29.^9kry Camm^vton E.Ftn

7hls tns[rument Prepared By: KNAPKE & tNGRAHAM,
Attorneys at 11

N. SYafnut St-, Celina, Ohio 45022

DON000a48

of 298 PAfE325

Boooie Dreffc
1..,..^I' P._"t
Richard_Oreffer

a ^cfa dradfo,

Art r Br

anit9

8oy
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D_ LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of STANLEY M. EBBING,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 5, 2010, at 9:30 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Jennifer S. Croskey

Assistant Attorney General

Executive Agencies

30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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C O N T E N T S

WITNESSES DIRECT CROSS

Stanley Ebbing Mr. Fusonie-52 Ms. Croskey

RECROSS

Ms. Croskey-52

E X H I B I T S

RESPONDENT'S DESCRIPTION MARKED
A Affidavit of Stanley Ebbing 47

B Map 39

c Map 14
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STANLEY EBBING

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MS. CROSKEY:

Q: Mr. Ebbing, will you please state

and spell your name?

A. Stanley, S-t-a,n-l-e-y Ebbing,

E-b-b-i-n-g-

Q, Thank you. And we're here today

for the purposes of your deposition. I see you've

brought with you an attorney. Is this the

attorney that represents you?

A. Yes.

Q. Okay. And who is that?

MS. CROSKEY: Or I can ask you to

interviews yourself.

MR. FUSONIE: Tom Fusonie.

Q. Okay. Thank you. Like I said,

we're here for your deposition today, and I just

want to go over a couple of rules, make sure we're

all on the same page. The court reporter is

taking everything down, so we need to make sure

that we try not to talk over top of each other.
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If you need to take break, if you would just let

me know. I don't think that will be necessary,

'cause I think that this will be pretty sort, bnt:

if you need to take a break, just let me know. If

I've asked you a question, I'll ask you to answer

the question before we actually part from the

room.

You are under oath, so you rieed to

tell the truth, to the best of your ability, and

just make sure that you give verbal answers. Try

not to shake your head yes or no, that's difficult

for the court reporter to record. If I ask you

any question that you don't understand, if you

could just let me know that you don't understand a

question and I'll try to think of a way to

rephrase it. Sometimes my voice goes a little bit

low, so if you can't hear me, just let me know

that, as well. Can you tell me where you live?

A. 3547 State Route 219 Coldwater.

Q. Okay. Can you tell me a little bit

about your educational background?

A. Just 12 years of school.

Q- Okay. Did you attend school at a

local high school?

A. At Coldwater, Ohio.



6

Q, Okay. And what about your family,

E

11

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

are you married have children?

A. Married have three children nine

grandchildren.

Q. And are you employed?

A. I am self-employed, farm.

Q. Self-employed as a farmer?

A. Yes.

Q. Have you ever had your deposition

taken before?

A. No.

Q. Okay. Can you tell me a little bit

about what, what you think this case is about?

A. This case is about ODNR takirig the

rights of the people by sending water down through

the spillway and through the beaver and flooding

their property.

Q. Okay. So you mentioned the word

"flooding," what is it that you mean by flooding,

what's your understanding of flooding?

MR. FUSONIE: Objection. You can

answer if you understand the question.

A. okay. Would you rephrase that

2411 question?

Q. 1 just want to have some25
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understanding of what you mean by "flooding?"

A. I guess I don't know how to answer

that.

Q. Okay. For a property to be

considered flooded, does the water have to reach a

certain height or depth, just in your opinion, I'm

not asking you to tel], me what the law says?

A. I would say it has to come onto my

property, stay for a while.

Q. Okay.

A. Which it does, and stay at a depth

that it does deposits debris on it, that would be

flooding.

Q. Okay. Is there a period of time

that you would say would be necessary that the

water stay on the property to be considered

flooding?

A. No.

Q• Okay. Do you think -- You

mentioned depositing things on your property. 1

guess what, what types of things would be

deposited on your property from flooding?

A. Well, this spring I've taken off

spare ti.res. People threw the tires, get rid of

tires in road ditches and stuff, and I've taken



8

E

11

E

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

spare tires out of my field, limbs and I've burned

off both forms, burned the debris that piled up.

Q. Okay. If I heard you incorrect-ly,

just say so, but did you say "this spring?"

A. This spring.

Q. Okay. So do you mean Spring of

2009 is when that happened?

A. Yes.

How many times has your --

Actually, let me back up. I think we're talking

about two parcels of land that you own in this

case, is that correct?

A. That's correct.

And one of those parcels has a

number -- Well, let me just tell you, it's about

58 acres. Do you know which one I'm talking

about?

A. Yes.

Q. How long have you owned that

property?

A. I've owned that since January of

'09.

Q. Okay. Were you familiar with that

property before you purchased it in January of

'09?
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A. I drove by it and saw it.

Q. Okay. Did you lease it or have any

kind of legal relationship with that prbperty

before you bought it?

A. No, I didn't.

Q. Okay- And you didn't farm it

before you bought it?

A. No.

Q. You said that you would have

driven by it. So have you ever observed flooding

on that property before you purchased it?

A. I remember in like when heavy flood

was in 2003 and 2005 I drove down the road just to

observe the massive flooding that they did have.

Q. Okay. Do you know from observation

whether or not the property had flooded between

1997 and 2003?

A. No, I don't.

Q. The other property that you own

that's involved in this case is about 68 acres, do

you know which property i'm talking about?

A. That's correct, that would be on

Monroe Road.

Q. Okay. And when did you acquired

that property?
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'08.

Q. And that property, did you farm or

lease that before you purchased it?

A. No.

Q. Okay. Did you know anything about

it before you purchased it?

A. No.

Q• Okay. So unlike the other one, you

had never observed it, driven by it or anything?

A. Well, I'd drive by it, but never,

you know, paid much attention to it, because it -

I didn't think it would ever come up for sale.

Q. Okay. So you don't know or

remember whether it had flooded any time between

1997 and now?

MR. FUSONIE: Objection.

A. It`fiad --

MR. EBBING: I can.

A. It had to have been flooded with

the 2003 and 2005 heavy rains. It would have to

have been flooded then, but other times I don't

know whether it would have.

Q. Did you actually observe the

property during 2003 or 2005?
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A. I would say "I did" because that

was a big historical thing, we thought at the

time, and I did drive around and look at the

massive flooding, and the whole area just looked

like a lake.

Q. You mean this particular property

looked like a lake in 2003?

A. Well, I don't know if I looked at

that, but I know that it have,to have water on it,

the kind of where it lays at next to the beaver.

Q. Okay. Now for this property, 68

acre property, did you actually observe flooding

on it in 2005?

MR. FUSONIE: Objection.

A. I don't think I can answer that to

I don't think I can answer that, because 1 no

doubt drove by and seen it, but to say I actually

looked over thee and I can remember that, I don't

think I can say.

Q. Okay. You were one of the property

owners that requested some assistance from the

Soil and Water Conservation District, is that

correct?

A. For tile, is that what you're

talking about?
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Q. There were a number of property

owners that requested some assistance from the

Storm and Water Conservation District in early of

2009. Do you know what request I'm talking about?

A. Yes.

Q. What request is that -- what were

you asking the Soil and Water Conservation

District to do?

A. To layout the proper size of tile

to handle the water that comes through there due

to the fact that this spring I no doubt fixed I'd

say maybe four to five suck holes.

Q. What do you mean by a suck hole?

A. That is where the tile either has

backed up when water comes down and tile -- beaver

flooded. It'll -- if it comes down from higher

up, it'll blow the ground and the tile up, and

then when the water goes down the water will go

down and pull the ground in with it and out to the

beaver, and to solve this problem we will put a

riew tile in that will. handle that.

Q. Put a new tile in where?

A. in the ground through the farm.

Q. Okay. So on your property you own?

A. Yes.
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Q. On both the 58 acre and the 68

acres properties?

A. Just the 58 acres.

Q. So let me just make sure I

understand. You're one of the property owners who

asked the Soil and Water Conservation District to

do some work, and specifically with regard to you

and your properties, you asked the Soil and Water

Conservation District to tell you what size of

tile to put on your 58 acre parcel?

A. Yes.

Q. Okay. Is that one tile or a number

of tiles or tell me about the project?

A. It'll be one tile that handles the

water, Wabash and my water, and the water from the

people that are higher up.

Q. Okay. But this tile that we're

talking about will actually be on your property?

21

22

23

24

25

A. Yes.

Q. Will it run through other

properties, as well?

A. Yes, it'll go to the higher

pxoperty that water drains. I can see you don't

understand it.

Q_ Yeah, you know, I'm thinking let's
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-- Let's maybe --

A. Basically what it is -

MR. FUSONIE: Hold on.

(Map Mercer County Auditors Office,
marked for identification as

Respondent's - Stanley

Ebbing - Exhibit C.)
Q. i'm gonna hand you a copy offer

what we've marked as Stanley Ebbing Deposition

Exhibit C. This is a map that I obtained from

Mercer County Auditors Office. Can you look at

that and tell me whether or not you recognize

what's represented in that picture?

A Yes, this is my 58 acres.

MS. CROSKEY: Okay. Let the record

reflect that Mr. Ebbing has pointed to

the parcel. of land that has a light gray

or white broader and Cause Road is

labeled at.the eastern edge of the

property.

Q. You said that this is your. 58 acre

parce7.?

A. Yes.

Q. Okay. Now, on the south end of

that property there's kind of an irregular line,

it's not a straight line. Is there a reason that

you know of that that line is irregular?
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feature

A. I have no idea.

4- Is there any kind of particular

that lies at the southern edge of your

property?

A. That is the Beaver Creek.

Q - That is the Beaver Creek?

A. Yes.

Q - So this tile that we've been

talking about that you've asked the Soil and Water

Conservation District to tell you what size, where

is it gonna run on your property, can you tell me

that?

MR. FUSONIE: Objection. You can

answer if you know.

A. It will run approximately --

MS. CROSKEY: Let ti1e record

reflect that Mr- Ebbing has drawn a line

on his copy of Exhibit C. Rurxs mostly

north to south from your northern

broader of his property to the southern

broader at Beaver Creek.

Q- Has the Soil and Water Conservation

District completed its work in terms of making a

recommendation to you?

A. No.
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Q -

MR. FUSONIE: Objection.

How do you know that that's where

this particular tile will be laid?

MR. FUSONIE: Objection. You can

answer.

A. Due to the contour of the ground.

Q. Okay. Is there an existing tile in

that location now?

A. Yes.

Q. Do you know what size that tile is?

A. Approximately a 15 inch to a 12

inch.

Q. Do you know what material that tile

is made of?

A. Clay.

Q. Do you know when it was installed?

A. No.

0. Is that particular tile currently

functioning?

MR. FUSONIE: objection. You can

answer if you know.

A. Yes, due to that I had to repair

Q. When did you make repairs?

A. It was this spring. I can't tell
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you exact date, but whenever the water went down

then I went in and it was too wet yet for a back

hoe and I did it by hand and repaired 'em.

Q. Do you know if there is a date when

the Soil and Water Conservation District will

complete its work?

MR. FUSONIE: Objection.

A. No.

Q. Is there a reason that you asked

the Soil and Water Conservation District to do

this work?

A. Yes, so I could get the right size

tile iri to handle the water.

Q. Is this something that the Soil and

Water Conservation District typically does for

people in this area?

MR. FUSONIE: Objection.

A. Yes.

Q. Okay. Do you know whether the Soil

and Water Conservation District has ever done this

before?

A. Yes.

Q. Ever done it for any of your

properties?

A. Yes.
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Q. Okay. Do you know whether the

direct has ever done a project like this relating

to Beaver Creek?

A. Yes.

Q- Okay. Do you know when that

project was completed?

A. Years ago when they cleaned the

beaver out, why, my property that was no doubt 7,

8 miles from the beaver, I've paid on that, and

that's been iricluded in that.

Q-

that?"

What do you mean by you "paid on

A. They charge you for -- if your

water runs into the beaver, they'll charge you so

much for cleaning the beaver.

Q - Do you know who maintains -- Is

Beaver Creek a ditch that's on maintenance?

MR. FUSONIE: Objection.

A. I guess I don't know how to answer

that.

Q. Okay.

A. What your question was?

Q. When you said that you get charged

for maintenance of the beaver. Who is it that you

pay?
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A. The county -- it comes off -- it's

put on your taxes.

Q. Is it the Soil and Water

Conservation District that does that maintenance?

A. The county took it over I believe

and the county maintains that now.

Q. So this tile project that you

described to me that the Soil and Water

Conservation District -- Are they for sure doing

it?

MR. FUSONIE: Objection.

A. Yes.

Q. Is this project, by the Soil and

Water Conservation District, will it be deducted

from your taxes, as well, or paid separately?

MR. FUSONIE: Objection. You're

asking to speculate about further

possibilities.

Q. Do you have any agreements with the

Soil and Water Conservation District to pay for

this project?

A. Are you asking me whether the Soil

and Water Conservation I guess gonna pay for it?

Q. I'm asking you if you reached any

agreement with the Soil and Water Conservation
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District that the project will be done?

A. No.

Q- Have you received any

communication for the Soil and Water Conservation

District whether they've agreed to take on the

project?

A. Yes.

Q• Did the Soil and Water Conservation

District advise you that you would have to pay for

the work?

A. Yes.

Q. Did the direct tell you the manner

in which that payment would be made?

A. I think they mentioned a couple

different ways of payment.

Q. okay. Regarding your other

property, the 68 acre property, it's not involved

in this particular project?

A. No.

Q. So you own both of these

properties, the 58 acre and the 68 acre property.

Do you farm those yourself?

A. Yes.

40 24 11 S2. Does anyone else farm them with

you?25
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Q. Does any other party have a

leasehold interest in the property?

A. No.

Q. Does any other person or company

have an easement over the property?

A. No.

Q• When you acquired the 58 acre

property in January of 2009, did you attend a

closing for that?

A. T guess I don't know how to answer

that.

MR. FUSONIE: If you don't know,

you don't know. If you don't

understand, you don't understand the

question.

A. I don't understand, I guess.

Q. From whom did you acquire the

property?

A. My son.

Q. Okay. Did you go to a title

company regarding that transaction?

A. Just a lawyer.

Q. A lawyer?

A. Yes.
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Q. Who is the lawyer, do you remember

February?

A. Kesters law firm in Coldwater.

Judy Kesters.

Q. Did you obtain title insurance for

the property?

A. No.

Q. Do you know whether the lawyer did

a title search on the property?

A. Yes.

4• Were you aware that part of your 58

acre parcel. is in a 100 year flood plain?

MR. FUSONIE: Objection.

A. I don't know how to answer that.

Q. Does that mean that you don't know?

A. Yes.

Q. Are you familiar with a government

agency by the name of the Federal Emergency

Management or Federal Emergency Management Agency,

FEMA?

A. I've heard of it but don't know

anything about it.

Q• When you acquired your other

property, the 68 acre property, from whom did you

acquire that property?
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24 11 acre parcel would have flooded between 1984 and

A. Glen Heyne.

Q. i'm sorry, who?

A. Glen Heyne, H-e-y-n-e.

Q. And did you go to a title company

for that particular transaction?

A. Same Judy Kester's.

Q. oh: Samelaw firm?

A. Yes.

Q. Okay. Do you know whether or not

she did a title search on that property?

A. Yes, she did.

Q.

County?

How long have you lived in Mercer

A. Sixty three years.

Q. I don't want to ask you your age,

but is that all your life?

A. Yes.

Q. Okay. Kind of roundabout way. At

least you're not a woman. Do you know how many

times your 58 acre parcel would have flooded

between 1984 and 1997?

A. I have no idea.

1997?25
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Q• On Exhibit C, and I think you

previously identified that as your 58 acre parcel?

A. That's correct_

Q• Can you tell me where that property

is in relationship to the spillway at Grand Lakes

St. Mary's?

A. It's located on the corner of Gause

and Bucker Hill Road, lay right next to the

beaver.

Q• Do you know approximately how far

it is from the spillway?

A. If I would it wonld be just a

guess, I don't think it would be fair.

Q• okay. Do you know where your. 58

acre parcel is located in relationship to the

Wabash River?

A. That again would just be a guess

and I don't think it would be fair to either one

of us.

Q• okay. Do you know whether your 58

acre parcel is closer to the spillway or closer to

the Wabash River?

A. That would be a guess again.

Q- And in relationship to Beaver



25

11

E

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Creek, I think you said that it lies adjacent to

Beaver Creek?

A. Correct.

Q- Is this parcel one that you claim

has been flooded?

A. Would you repeat that, I didn't

hear it.

Q- This 58 acre parcel do you claim

that it has been flooded?

A. Yes.

Q. And do you believe that it's

flooded because of changes made to the spillway?

A. Yes.

Q. Can you tell me what areas of that

58 acre parcel have been flooded?

A. You want me to show you on the map

or?

Q. If that's easier for you to tell

me, yes.

A. I guess I don't know how to tell

you, but to the -- Let's say northwest corner is

higher and does not flood.

Q. What do you mean by it's higher,

the land is higher?

A. The land is higher --
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Q. okay.

A. -- and does not flood, and if you

-- all. the south floods and the northeast floods

to the south.

Q. Okay.

A. It's dryer end of it is the

northwest corner.

Q. This entire parcel is 58 acres,

how much of the northwest corner in terms acreage

would you say is drier?

A. There's no doubt, 8 to 10 acres up

there.

Q. And you said that you know the

southern part floods. when has the property been

flooded?

A. This spring it's flooded two times,

at least.

Q. And by "this spring" you mean

spring of 2009?

A. 2009.

Q. Do you remember more specifically

when those two times were?

A. No. If you're asking for dates,

4D 24 II no.

Q. Do you remember months?25
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in May?

A. Been April and I think lst of May.

Q. So one time in April and one time

A. At least, yes.

Q. Okay.

MR. FUSONIE: Could we just take a

30-second break --

MS. CROSKEY: Sure.

MR. FUSONIE: So I can run and get

a new note pad. I'm out of pages, I

apologize.

(Off the record.)

Q. So, Mr. Ebbing, you said ttiat this

58 acre parcel was flooded twice, you believe that

was once in April and once in May. Do you recall

for the time in April was there a rain storm that

preceded that flooding?

MR. FUSONIE: objection.

Q. I think you can answer unless your

attorney tells you not to.

MR. FUSONIS: If you understand the

question, you can answer it.

A. Would you repeat the question

0
24 II again?

Q. Was there rain before that floodi.ng25
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MR. FUSONIE: Objection.

A. There was rain but no heavy rain.

Q. Okay. Do you know for

approximately how long it rained?

A. No, I don't.

Q. Okay. Do you know how many inches

of rain fell?

A. No, I don't.

Q. Okay. Do you know how long the

property remained flooded?

A. I'd say April two week to three

weeks, two weeks.

Q-

was?

And do you know how deep the water

A. Three to four feet.

Q. How do you know that?

A. Just by looking out. I drove by it

and looking out and I know about the landmarks,

there was as you a post at one corner and it was

under water.

Q. There was a post at which corner?

A. At the gate at west, southwest

corner where the line, between mine and Bob

Highley's.
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Q. And it's at a corner that's at a 90

degree angle?

A. Yes.

Q. Hall tall is that post?

A. I'd say approximately 4 feet.

Q. And you said that was under water?

A. Yes.

Q. How do you know how long it

remained under water?

A. Due to the fact that I drove by it

a couple times to see when we could get on it to

farm it.

Q. Okay. Had you planted anything

before that happened?

A. Nope.

Q• What do you normally farm on this

particular parcel?

A. I didn't hear you.

Q. What do you normally farm on your

58 acre parcel?

A. t?ell, corn and beans and possibly

some wheat.

Q. You plant all of those at the same

e, 24 (I time?

A. No.25
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Q. What did you plant on the 58 acre

parcel last year?

A. Wheat.

Q. And when did you plant that?

A. September, possibly, don't know

exact dates on it.

Q. Did you plant anything in the

spring?

A. Last year, yes, beans.

Q. And when did you plant those?

A. Don't know exact date on it.

Q. Do you remember the month?

A. Been in June I think possibly.

Like I said exact dates I don't remember.

Q. Okay. Did you plant anything

before the beans?

A. No.

Q. When this 58 acre parcel was

flooded in April, did the water recede gradually?

MR. FUSONIE: Objection.

A. I don't know, I wasn't there to

watch it.

Q. Okay. When your 58 acre parcel was

flooded in April of 2009, was Beaver Creek out of

its banks?
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A. Yes.

Q• At any time that your 58 acre

parcel was flooded in April of 2009, was the

Beaver Creek not out of its bank?

A. Would you say that again?

Q. Sure. At any time during April

2009 when your 58 acre was flooded, was Beaver

Creek not out of its bank?

A. Every time it was flooded it was

out of its bank.

Q. Okay. Are there any depressions in

this 58 acre parcel?

A. What do you mean by "depressions?"

Q. You describe the property, you said

that the north -- is it the northwest or the

northeast corner is higher?

A. The northwest is higher.

Q. Okay. Is there any part of the

south or eastern -- is any south eastern part of

the property higher than the north part of the

property?

A. I don't believe.

Q. Okay. So would you say that the

property generally slopes downward --

A. Yes.
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Q. -- from the north to the beaver?

want to ask you to mark on the court reporter's

copy the same locatiori of that tile that you drew

on_ I now I hand you a red pen and can you

identify the area that you said generally remains

drier with red?

(Witness drawing.)

For this flood that was in April of

2009, do you know approximately how long Beaver

Creek was out of its bank?

MR. FUSONIE: Objection. You

talking about his property or in

general?

Q. With respect to your property?

A. Weeks.

Q. Weeks?

A. Weeks.

Q. Two, three, do you remember?

A. I'd say two or three_

Q. Okay. How do you know that it was

for that long?

A. Due to the fact that I drove by it.

Q. Did you take any photographs?

A. No.

Q. Did you make any rrotes?
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Q. Do you know what type of soil your

58 acre parcel has?

A. Offhand, no.

Q. Do you have that documented

somewhere?

A. I believe.

Q. Is there a reason that you have the

type of soil document?

A. For fertilization purposes.

Q. So how often would you refer to

that documentation?

A. Not too often.

Q. Okay. Would you describe the soil

on your 58 acre parcel as well drained?

MR. FiJSONIE: I'm sorry, I didn't

hear that.

Q- Would you describe the soil on your

58 acre parcel as well drained?

A. No.

Q. How would you describe it?

A. Poorly drained.

Q. We mentioned the one tile on the 58

acre parcel. Are there any other tiles that

you're aware of?
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A. Yes.

Q. How many others?

A. Be hard to tell because I can't

look underground.

Q. okay. Are there any other ti.les on

your 58 acre parcel that have an outlet in Beaver

Creek?

A. Yes.

Q.

exist?

A.

altogether.

Q.

Do you know how many of those tiles

Just one more, maybe two,

Do you know approximately how

deep. The tile that you drew on the map, do you

know approximately how deep that tile is?

A. It varies from 2 foot to 4 foot, I

would say. At one place I dug I had to repair it

about 4 foot, another place was 2 foot.

4- okay. How deep is that tile where

it outlets into Beaver Creek?

A. I couldn't answer that fairl.y.

Q. The other tile that you mentioned

that is not drawn on Exhibit C, do you know how

deep that tile is?

A. Ttiat varies, too_
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Q. Do you know how deep it is where it

outlets at Beaver Creek?

A. I couldn't answer that fairly.

Q. Okay. For the tile that you did

mark on Exhibit C, you said you know that there

are differerit depths. Where do you know that the

tile is about 2 feet deep, approximately?

A. At the north end.

Q. Okay. And where do you know that

it's approximately 4 feet deep?

A. About 300 yards from the Beaver

Creek.

Q. 300 yards north?

A. Yes.

Q. Is your 58 acre parcel used for

anything other than farming?

A. No.

Q. Are there any structures on the

property?

A. No.

Q. Would you say that the entire 58

acres is tillable?

A. Yes. Can I rephrase that?

Q. Sure.

A. There is a filter strip, and I
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believe it should be along the Beaver Creek.

Q• What do you mean by "filter strip?"

A. That's if there's any runoff of my

soil or water, soil or debris; has a grass filter

strip that will catch it so it doesn't go in the

beaver.

Q. So by "filter strip" you mean a

strip of land next to Beaver Creek that you plant

with grass?

A. Yes.

Q. How -- Does that filter strip run

the entire length of your property next to Beaver

Creek?

A. Yes.

Q. How wide is that strip?

A. I'm guessing possibly 50 feet.

Q. So approximately 50 feet from the

top of the bank of the beaver, back into your

property?

A. Yes.

Q. Do you mow that filter strip?

A. Yes.

Q. What do you mow it with?

A. We have a couple different mowers,

whatever is hooked up to the tractor.
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Q. Okay. Are your various different

mowers all the same size?

A. No.

Q. Okay. Tell me about one of the

mowers, how long or how wide is the blade?

A_ One of 'em is an 8 feet, the other

one is a 12 feet.

Q- Okay. And by "12 foot" do you mean

that's the eritire length from end-to-end or from

like the center to the end?

A. No, end-to-end.

Q- Okay. So if you were gonna mow the

filter strip with your 12 foot, how many passes

would you take?

A. At some spots it varies, four

passes, at least, so.

Q. Okay.

A. And --

Q. I guess, why, why do you rnean it

varies, is the width of the strip

A. Yes, it does.

Q• -- does it vary? Okay. So can you

tell me the smallest width of the filter strip?

A. Be and unfair answer.

Q. Okay. Do you think the largest is
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50 feet?

A. Yeah.

Q. Approximately?

A. Approximately.

Q- Is there a particular reason why

you have a filter strip?

A. Yes.

Q. What's that reason?

A. So my -- the soil and debris did

not wash into the Beaver Creek.

Q. Is this particular filter strip

part of a Conservation Reserve Program?

A. I couldn't tell you that.

g - Do you receive any payments because

you maintain the filter strip?

A. No.

Q. Do you have crop insurance for your

58 acre parcel?

A. No.

Q. Do you have crop insurance for your

68 acre parcel?

A. No.

Your 68 acre parcel, can you tell

0
241I me where that lies in relationship to Beaver

Creek?25



39

11

11

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Right up against Beaver Creek.

Q. It boarders Beaver Creek?

A. Yes.

(Map, marked for identification as
Respondent's - Stanley Ebbing -

Exhibit B.)

Q. f-Iand you what T, have marked as

Exhibit B. Can you tell me if you recognize

what's depicted in that photograph?

A. Yes, that's my land.

Q- And more specifically, do you mean

the parcel of land that has a white gray or white

outline?

A. Yes.

Q. Okay. And you said that this

parcel also lies along Beaver Creek. Where is

Beaver Creek iri this photograph?

A. Be the north of that farm.

Q. Okay. So the northern edge of your

parcel of land is Beaver Creek?

A. Ttiat's correct.

Q. Okay. Is it your contention in

this case that this particular piece of land is

also flooded?

A. Yes, it floods.

Q. Okay. When has this parcel of land
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flooded?

A. It flooded in Spring of '09.

Q. Okay. Do you remember how many

times?

A. Approximately twice.

Q. And do you remember when?

A. Be the same as the others when it

flooded.

Q. Okay. I believe previously you

said that your 58 acre parcel flooded maybe orice

iri April and once in May, is that --

MR. FiJSONIE: You said at least, at

least those two times.

Q• Okay. So would you say that this

parcel, 68 acre parcel flooded at least once in

April and at least once in May?

A. Yes, it flooded twice, but I don't

know exact dates.

Q. Okay. Do you know for sure whether

it flooded in April?

A. Yes.

Q. Okay. Do you know approximately

how high the water was on this 68 acre parcel?

A. By looking at the contour of the

ground and the debris that was left, it have to
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have been into, ah, approximately 4 foot.

Q. Okay. And what do you mean by

"contour of your ground?"

A. Not all ground is flat, so it has a

contour to

Q. Okay. So for this particular

parcel, your 68 acre parcel, how would you

describe its contour, does it have parts that are

higher than others?

A. Yes.

Q. What part of this parcel is higher

than the rest?

A. It would be the south end.

Q.

north end?

The south end is higher then the

A. Yes.

Q. Okay. Does the property -- Are

there any depressions on this parcel?

A. Yes.

Q. Where would you describe any of the

depressions?

A. That is a question of -- I don't

know how to describe 9.t. The land rolls and there

is always slight depressions in it. It's just the

contour of the ground.
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Q- Okay. When this 68 acre parcel was

flooded in April of 2009, how long did it remain

flooded?

A. Approximately, I'd say, two weeks.

Q. And how do you know that?

A. Please?

Q. How do you know that it was about

two weeks?

A. Because I could drive down

Burkettsville-St. Henry Road and see it.

Q. Now when this 68 acre parcel was

flooded in April of 2009, was Beaver Creek out of

its bank?

A. Yes.

Q. Was there any time that this 68

acre parcel was flooded in April of 2009 that the

Beaver Creek was not out of its bank?

A. No.

Q. To the west of your property, and I

don't mean the parcel immediately west, but

actually the parcel that's just west of

Burkettsville-St. Henry Road, do you know where

that particular property is?

A. Stone Quarry.

Q- Do you have any tiles on this 68
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acre parcel?

A. Yes.

Q. Do you know approximately how many?

A. It should be tiled every 45 feet

systematically.

Q. There's a systematic tiling system

on your 68 acre parcel?

A. Yes.

Q- Something that I didn't ask about

the 68 acre parcel. Is there a systematic tiling

on the 58 acre parcel?

A. No.

Q. Okay. Do you know how many tiles

on this 68 acre paz-cel outlet into Beaver Creek?

A. No.

Q. Do you know approximately how deep

any of those tiles are buried?

A. No.

Q. Do you have a filter strip on the

68 acre parcel?

A. Yes.

Q. And how wide is that filter strip?

A. That one would be about 20 feet.

Q. Is that filter strip part of a

Conservation Reserve Program?
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1 A. I don't know since I just bought

11 2 the farm.

3 Q. Are there any structures on your 68

4 acre parcel?

5 A. No.

6 Q. And is your 68 acre parcel used

orily for agriculture?

8 A. Yes_

9 Q. What do you farm on that parcel?

10 A. Last year it was corn, we'll go to

11. beans this year.

12 Q^ Do you know when you planted the

13 corn?

14 A. I without looking on my records I

15 would not be fair to say.

16 Q. Okay. You keep records of what you

17 planted and when?

18 A. Yes.

19 Q. Okay. Do you remember the month

20 that you planted the farm?

21 A. Be lasL May, 1st of June.

22 Q. Okay.

23 A. Close.

E
24 Q. I'm sorry, what?

25 A. It would be close, last of May, 1st
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Q. And by meaning "close," I don't

understand?

A. Without looking on records I can't

tell you_

Q• Okay. You're guessing it was the

end of May any change. Do you know what you paid

for your 58 acre parcel?

A. I did a land trade with my son.

Q. Okay. So you got 58 acres. What

did you trade with your son for the 58 acres?

A. I received some money and an 80

13 11 acre farm.
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Q. Did you say you received some money

and an 80 acre farm?

A. Yes.

Q. So was the 58 acres part of that 80

acres or was the 80 acres in addition to the 58?

A. I think you're lost and I am, too, on

this question.

Q. Okay. Yeah. Let me back up. I

think you said that you received money and 80

acres?

A. I received the 58 acres --

Q. Okay.



46

A. -- and money, and he received an 80

11

El

E

2

4

5

6

8

10

il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

acre farm.

Q. So let me just back up and make

sure. Was the transaction you gave your son an 80

acre farm, and you received money plus 58 acres?

A. That's correct.

Q. He didn't receive any money in

addition to the 80 acres?

A. No.

Q- Okay. For the 68 acre parcel,

what did you pay for that parcel?

A. 7150.

Q. 7150?

A. $7,150.00 an acre.

Q. okay. Can you tell. me on what we

have here as Exhibit B, this is your 68 acre

parcel, what portion of this piece of land flooded

in April of 2009?

A. Be the north end of it.

Q• Can you draw with this red pen

approximately the flood that you're in?

For your 68 acre parcel of land when it flooded in

April of 2009, did you take any photographs?

A. No.

Q• Okay. Did you make any notes about
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that?

A. No.

(Affidavit of Stanley M. Ebbing, marked

for identification as Respondent's -

Stanley M. Ebbing - Exhibit A.)

Q. Let me hand you a copy of what we

have marked as Exhibit A. Do you recognize

Actually, take a minute to look at that and tell

me when you've had enough time to look at it. Have

you had enough time to look at that?

A. Yes.

Q_ Have you ever seen that before?

A. Yes.

Q. Can you tell me what it is?

A. That is an affidavit of the parcel

that are flooded.

Q• Okay. And there's a signature on

Page 2 of that affidavit.

A. Yes.

Q. Is that your signature?

A. Yes.

Q. Okay. So this is your affidavit?

A. Yes.

Q. Okay. Now, this affidavit mentions

a parcel of land that's identified as

26-041000_0000. Do you know what that parcel of
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land is?

A. No.

Q• Okay. It also mentions a parcel of

land identified as 26-047200.0100. Do you know

what parcel of land that is?

A. No.

Q. This affidavit says in paragraph 3,

"I have owned since January 2009 Mercer County

parcel Number 26-041400.0000.

A. It's in Paragraph 9 you said?

Q. I'm sorry, Paragraph 3.

A. 3. Yes.

Q. Do you know or very any reason to

believe whether that would be your 58 acre parcel?

A. I believe that would be the --

without looking on the records, that would be the

58 acres.

Q. Did you buy any other 58 acre

pieces of land in January 2009?

A. No.

Q. In Paragraph 4 it says "I have

owned since December 2008, Mercer County parcel

Number 26-047200.0100. Do you know or have any

reason to believe that that parcel is your 68 acre

parcel?
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A. I believe that would be the 68

acres without looking on the record.

Q. Did you buy any other 68 acres

parcels of land in December of 2008?

A. No.

Q. other than these two parcels of

land, do you own other land in Mercer County?

A. Yes.

Q. Are these the only two parcels of

land that you own that you claim have been damaged

in this case?

A. Yes.

Q. Do you lease any parcel of land?

A. No. I'll have to rephrase that.

Q. okay.

A. I do rent approximately 10 acres

that lays adjacent to the 68 acs-e farm.

Q. How who do you lease that from?

A. Glen Heyns.

Q. In this case are you claiming any

damage do that parcel based on --

A. No.

Q. Are you planning to farm your 58

AML
2411 acre parcel this year?

A. Yes.25
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Q. What do you plan to or how do you

plan what you're going to plant yet?

A. It's already got wheat in it.

4- Oh, okay. Do you plan to farm your

68 acre parcel this year?

A. Yes.

Q_ Is it already planted?

A. No.

Q. Do you know yet what you're going

to plant there?

A. Beans.

Q. With respect to your 68 acre

parcel, do you have crop insurance on that

parcel?

A. No.

Q. With regard to your 58 acre

parcel, have you considered any improvements

projects to alleviate any drainage problems?

A. Yes, it would the, ah, through the

Soil and Water Conservation with the tile.

Q. The one that we talked about?

A. Yes.

Q. With regard to your 68 acre parcel,

have you considered any improvements to alleviate

drainage problems?
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A. No.

MS. CROSKEY: I don't have any

other questions.

MR. FUSONIE: I just have a few.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. Mr. Ebbing, I just want to

understand that you have a filter strip on the 58

acre parcel?

A. Yes.

Is the filter strip, could it be

tillable land if you wanted it to be?

A. Yes.

Q. And you have a filter strip on 68

acre parcel?

A. Yes.

Q•
And that could be tillable land if

you wanted it to be?

A. Yes.

WiLh the flooding on your 58 acre

parcel, in 2009, did it delay your planting?

A. Yes.

Q.
Do you think that the delay in

Am^
2411 planting affected your yield?

A. Yes.25
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Q. For the 68 acre parcel, did the

flooding in the Spring of 2009 delay your

planting?

A. Yes.

Q- Do you think flooding in 2009 on

that parcel affected the yield from that parcel?

A. Yes.

MR. FUSONIE: That's all I have.

RECROSS-EXAMINATION

BY MS. CROSKEY:

Q• With regard 58 acre parcel, yoti

said that you believe the del.ay planting from the

floodirig affected your yield. How do you know

that your yield was affected?

A. If you look at all the crop data,

once you get to like a, the 2nd of May, possibly

in that area, they will give you a rundown on the

average of yield loss per day_

Q. Who do you mean by "they?"

A. The United States Government, I

guess.

Q. Okay. Where do you get that

information?

A. It's published in a lot of books:

farm magazines, things offer that nature.
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Q• Do you recall any titles of these

backs and magazines?

A. Yes, Farm Journal, your seed

companies have it. If you want to ask them

they'll give you the average over a period of

years when you have a delay of crop loss or crop

yield, I should say.

Q. Where did you get the information

regardirig the yields?

A. Through seed corn companies.

Pioneer has it, which I buy a lot of seed from

them. Has Grow, Dekalb

Q. Did you

A. Numerous ones.

Q. Did you obtairr this information

from all of those companies with regard to 2009?

A. Over years you just know and it

sticks in your head, I guess.

Q• Okay. Remind me again what you

planted on your 58 acre parcel in 2009?

A. 58 acres was beans.

Q. Okay. Did you plant beans on any

of your other farms?

A. No.

Do you keep copies of these records
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that you mentioned that tell you yields?

A. For a short time.

Q. Do you still have them?

A. I doubt it.

Q. Okay. And r.emind me again what you

said you planted on the 68 acre parcel in the

Spring of 2009?

A. Corn.

Q. Did you plant corn on any of your

other parcels?

A. Yes.

Q. How many other parcels of land did

you plant corn?

A. Three to four --

Q. Okay.

A. -- parcels.

Q. Are -- Any of those parcels do they

have a soil type that's similar to your 68 acre

parcel?

A. Yes.

Q. How big is the parcel that has

similar soil?

A. I would say 80 acres.

24II Q. Okay. And when you look at your

yields, do you look at yield per acre?25
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A. Yes.

Q. On your 80 acre parcel, do you

recall what your yield per was for corn in 2009?

A. No, I don't.

Q. Okay. Do you recall what your

yield per acre was on your. 68 acre parcel in 2009?

A. No, I don't.

Q•

somewhere?

Do you have that documented

A. I might have but I don't know if I

have it anymore.

g - Okay. You mentioned earlier in

your testimony something about a paymenC that

comes out of your Laxes for maintenance of Beaver

Creek. Is that every year that that comes out?

A. It was put on or. I think a seven,

possibly or a seven or ten-year period, and I

don't know if it's off the taxes yet or not, but I

I guess you have to research that at the

courthouse.

Q. Okay. Did you say whether you know

that it's the county engineer that maintains

Beaver Creek?

A. I think the county does now.

Q. Okay. Do you know whether the
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counties has an easement to do that maintenance?

MR. FUSONIE: Objection.

A. I don't know.

MS. CROSKEY: Okay. I don't have

any other questions.

MR. FUSONIE: Mr. Ebbing, if the

state attorneys order a transcript of

the deposition, you have theright to

review it for any, to correct any errors

in the transcript. I can't tell you to

do so, but I can tell you that I

recommend that each of my witnesses

review the transcript. You have to tell

the court reporter now if you want to

read it if the state orders it.

MR. EBBING: Yes, I would like to

read it.

MR. FUSONIE: All right, Thank

you.

MS. CROSKEY: Thank you.

L.e
_
^ Ẑ-

Stanrey M. Ebbing ,/

(10:58 a.m., the deposition concluded)

AlARTHA C. BRENN?ER, Atta mey At Lw
NOTARY PU9liC-8TATE OF OHIO

Mycommisslon has noovUetion date
Seo.147.03 RG.
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I, S7^rl ^^^ Z=^IjnV have read the transcript
of my d.position taken in this pendi.ng.matter or
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changes in form or substance on this sheet
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C E R T I F I C A T E

STATE OF OHIO

) SS:
COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said STANLEY M. EBBING

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said STANLEY M. EBBING; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 27th day of

February, 2010.

^s^>----
My Commission Expires: Terence M Holmes

25 July 28, 2012 Notary Public - State of Ohio



AFFIDAVIT OF STANLEY M. EBBING

STATE OF OHIO

COUNTY OF MERCER

My name is Stanley M. Ebbing. I am over the sge of'_'1. and I am competent to make

this affrdavit. The facts stated herein are within iny personal knowledge and are tnm and correct.

I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resource^ and Sean D. Logan. Director

{collectively "ODNR").

2. Speei6cally, I am an owner of real estate described as Mercer County Parcel

Numbers 26-041000.0000 and 26-047200.0100.

3. 1 have owned since January, 2009 Mercer County Parcel Numher 26-

041400.0000.

4. 1 have owned since December, 2008 Mercer County Parcel Numher 26-

047200.0100.

5. Mercer County Parcel Numbers 26-041000.0000 and 26-047200.0100 lie adjacent

to the Beaver Creek.

6. Mercer County Parcel Numbers 26-041000.0000 and 26-047200.0100 were

flooded twice this spring 2009 with approximately three to four feet of water for approximately

up to two to three weeks at a time.

7. As a direct result of the flooding, Mercer County Parcel Numbers 26-

041000.0000 and 26-047200.0100 have suffered damage in the form of field erosion, the deposit

of silt, sand, stones, and other debris, soil compaction, and drainage tile failure.

I Stanley Ebbing
Deposition Ex. A



8. Because of the Ilooding. I have been significantly deprived of the value of lviercer

County Parcel Numbers 36-041000_0000 and 36-047200.0100.

9. As to Mercer Cowttv Parcel Nwnber 26-047200.0100. 1 believe that at a

minimum eight acres of this parcel is subject to intermitient, continuin@, persistent, frequent_ and

increascd severe tlooding froin the westem spillway of Grand Lake St. Marys.

10. As to Mercer County Parcel Number 26-041000.0000, 1 believe that at a

minimum twenty-five acres of this parcel is subject to intermittent, continuing, persistent,

frequent, and increased severe flooding from the western spillwav of Grand Lake St. Marvs.

11. I believe that the intermittent, rontinuing, persistent, frequent, and increased

severe flooding froin the westeni spilJway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westem spillway and ODNR's current managenient

practices.

1F><1R'Il'lE9lEll8 A][+1FIIAhTd' Sh1l1G'II'IIIl NAUGHT.

Stanley M. Vb-ing

.
t,gr „ ,a?sn p!M qp ^xyleow

Seettan 90y 03 D.W..

aON000154
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II IN THE SUPREME COURT OF OHIO2
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STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of Vicki L. Ebbing, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil. Procedure, at the

Central Service Building, 220 West Livingston Street,

Celina, Ohio 45822, on Friday, February 5, 201.0, at,

9:30 a.m., before Edna M. Hawkins, Professional Court

Reporter and a Notary Public within and for the State

of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com

25
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Daniel J. Martin, Esq.

Environmental Enforcement

30 East Broad Street, Floor' 25

Columbus, Ohio 43215-3400

.On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

and

Martha C. Brewer,

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008
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I N D E X

WITNESS: VICKI L. EBBING

Examinations DIRECT

By Mr. Martin 24

By Ms. Brewer 23

CROSS

4

E X H I B I T S

RESPONDENT'S DESCRIPTION MARKED

A Affidavit of Vicki L. Ebbing 6

B A Deed 8
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VICKI L. EBBING

of lawful age, a Relator hereiri, called as on

cross-examination, beirrg first duly sworn, as

hereinafter certified, was examined and testified as

follows:

BY MR.

CROSS-EXAMINATION

Q. Good morning.

A. Good morning.

Q. First, what I'd like to do, Vicki, is

have you put your name into the record and spell it

so that the court reporter accurately records it. So

could you give us your name and spell it, please.

A. Okay. My namc is Vicki Lynn Ebbing,

V-I-C-K-I, L-Y-N-N, E-B-B-I-N-G.

Q. Okay, thank you.

A. ilm-hum.

Q. The first question I usually ask

people is have you ever had your deposition taken

before?

A. No.

Q• Well, what I want to do is I'll just

go over some basic ground rules just to help us this

morning. The first thing that you notice is the
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court reporter swore you in, so much like a sworn

testimony in court, your answers today are under

oath, so you'll need to answer truthfully and to the

best of your knowledge. One thing that we do is ask

a series of questions and we go back and forth and

I'll ask a question, you answer and in the process of

doing that, it's important that we don't talk over

each other, so I'll do my best not to do that to you

and I just ask that if you'll let me fully ask my

question and then begin your answer after I've done

because the court reporter is taking this information

down, will have a hard time doing that if we're both,

you know, like, talking at the same time.

The other thing to be mindful of is to

give a verbal response because we all get in the

habit of saying un-un's or uh-huh's or shaking our

head or nodding our head and that's hard for the

court reporter to, you know, put that into the

record. So to avoid any confusion, just ask that

your answers be verbal, and if you don't understand a

question I ask, if it's confusing or just doesn't

make sense or you can't hear the question, just, you

know, ask me to repeat it. That's fine; there's no

problem with that. The goal of a deposition is just

to get accurate informatiori, so we're not trying to
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confuse anyone or trick anyone. So if a question is

confusing to you, you know, by all means, say please

repeat it or can you ask it a different way.

And I don't expect we'll be real long

this morning, but if you do need to take a break,

that's fine. Just let me know and we'll be glad to

do that. Okay. Do you have any questions before we

start?

THE WITNF..SS: No, I don't.

Q. Okay. What I'd first like to do is

just give you a document that I'll mark as Exhibit A.

(Xerographic Documents, Affidavilt of

Vicki Ebbing, was marked for
identification Exhibit A.)

And I'll hand that to you. Sorry, I got a long table

here, so --

As you are aware, this is involving a

lawsuit that you're a party to against the State,

involving allegations of property being taken as a

result of spillway modifications and management

decisions with the Grand Lake St. Marys, by the

State, and this Affidavit was attached to your

complaint. I just want you to verify a couple things

for me. The second paragraph there -- well, numbered

paragraph, number 2, identifies some properties that

you're the owner of; do you see that?
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A. Yes, I do.

Q. Are those properties still owned by

you?

A. Yes.

Q. And are there any of these properties

that are not impacted by flooding?

A. There are -- Yes, Lhere are.

Q. Okay. What I want to do is just

understand which of these parcels are the ones that

you are asserting have been, you know, damaged as a

result of the flooding. Can you identify those for

me.

A. I can't identify them by the numbers,

but I can identify them by location.

Q. Okay. If you could do that, that'd be

great.

A. Okay. The one is located on Gause

Road and Bunker Hill.

Q. Could you spell that first one for me.

A. G-A-U-S-E.

Q. Okay.

A. And Bunker Hill and then the other one

is on Monroe Road.

24 MR. MARTIN: I'll go ahead andAdlk

mark these. I've got copies of the deed25
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here. I see if that helps us as well.

I'll mark this as Exhi.bitB.

(Xerographic Documents, a Deed, was

marked for identification Exhibit B.)

Q. And if you could look at this for me

and just let me know when you're done revie 9

I just want to see if you recognize this document.

A. This one that I have?

Q. Yes.

A. Yes, that is the one on the Bunker

Hill.

Q. Okay. That's beginning on page 849,

in the lower right corner? There's a little stamped

page number way down in the lower right, 849, that's

the Bunker Hill property?

A. Yes.

Q. And then if you would turn to page

851, in the lower right, there is a, I think, a

different property. Is that the other property we're

discussing?

A. That is correct.

Q-

property?

And that would be the Monroe Road

A. That is correct.

0
24 11 Q Do you recall when you took ownership

of these properties?25



9

11

E

E

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. I can't tell you the exact date, but

it was at the end of the year of 2008.

Q. I'l1 just point you to, it looks like

on the deed. I'm gonna look at page 849 first, kind

of in the, maybe, the bottom third, it looks like at

least the signature is there, to say 29th day of

January, 2009. would that be about the right time

frame?

A. Yes, for that property.

Q. Thank you. And then on page 851, on

that deed, the signatures there appear, at least for

the first one, on 851, 3rd day of December, 2008; is

that around the right time frame for that property?

A. That is correct.

Q. And do you own the two properties

singly or with someone else?

A. No, we're sole owners.

Q. Okay. Do you own them with your

husband?

A. Yes.

Q. And the properties that you -- we just

talked about, the one that you acquired in early 2009

and the one late 2008, do you recall how much you

paid for those properties?

A. Yes.
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Q. How much for the property you acquired

in January of '09?

A. Four thousand, one hundred.

Q. Do you know approximately how many

acres that property was?

A. That property is 58.

Q. Fifty-eight acres?

A. Yes.

Q_ And you paid $4,100 for it?

A. That is correct.

Q. And the --

MS. BREWER: Just to be clear, is that

per acre?

THE WITNESS: That is per acre.

MR. MARTIN: Okay. Thanks for

clarifying that. I was goinq to say that's

a heck of a deal.

THE WITNESS: Oh, no!

Q. And the other property we were talking

about was acquired in late-2008. How much did you

pay for that, if you can recall?

A. $7,150 per acre.

Q. And how many acres was on that parcel?

A. Sixty-eight acres.

Q. Now, do you farm these properties?
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A. Yes.

Q• Do you farm them -- Well, I mean, you,

you and your husband. Does your family farm them

yourselves or do you rent them to someone?

A. No. We farm them ourselves.

Q. And do you have a house on either of

these properties?

A. No.

Q• Besides -- Strike that. What type of

agricultural use do you have on the properties? I

it for crops?

A. Yes, it's for grain farming.

Q. Any livestock?

A. No.

Q. Any other agricultural uses besides

the -- what we talked about?

A. No.

Q. No commercial use?

A. No.

Q. Do you know what the properties are

zoned?

MS. BREWER: Objection. If you know,

you can answer.

A. I dori't know how to answer that.

Q- Okay. So you don't know the zoning
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status of them?

A. No. I'm not familiar with it.

Q. Okay. Are there any bodies of water

on either of these properties?

A. Well, the Beaver runs next to them.

Q. Okay. Both of the properties?

A. Yes.

Q. Are there any ditches on the

properties?

A. That, you would have to ask my

husband. I'm not familiar with that.

Q. Um-hum. And the basic allegation for

the lawsuit, as I'm sure you're aware is that there

were modifications done to the Grand Lake St. Marys

spillway in 1997 and that as a result of that, there

have been damages people have suffered to their

properties as a result of flooding. I just want to

ask you some questions about any observations you've

made in regard to flooding on the properties.

Now, I know you bought both of them

relatively recently. Did you have any familiarity

with either of these properties before you became

owners?

0
24 I MS. BREWER: Objection. Go ahead.

A. Yes. We knew that they had flooded in25
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2003 and 2005.

Q. And how did you know that?

A. Just living here it was very obvious.

Q. But the properties weren't in, say

like, maybe your family or your husband's family

prior to your ownership; is that true?

A. Would you repeat that question?

Q. Sure. Why don't I just ask it a

different way. A number of these properties I've

noticed people have -- they've been in the family

for, maybe, different generations. The property you

and your husband bought, that we're talking about,

those properties weren't owned by family members

prior to your ownership; were they?

A. That is correct, they were not.

Q. Okay. So your familiarity with the

properties would be as a, you know, citizen, living

in the area? That'd be the extent of your

familiarity; is that true?

A. Except we did farm that property last

year, in 2009.

Q. Oh, I see! So did you have a rental

agreement with the owner to farm it?

A. No. we had purchased it in -- at the

end of 2008 and then we farmed it that year.
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Q. Okay. I understand now, but prior to

that, you had not had any experience, other than just

general knowledge?

A. That is correct. For myself, that is

correct.

Q. And you said you're aware of flooding

in 2003 and 2005. Did you actually, yourself,

observe those flooding conditions?

A. I have lived here all my life and,

yes, I did observe the flooding. We saw devastation

with businesses being sandbagged, roads closed, with

high water, multiple feet of water. we saw all the

farmland that runs along the Beaver that looked like

lakes, so yes, I did observe it.

Q. Okay. If you kriow, can you tell me

how may acres on -- I was looking to see if there was

an actual parcel number on these deeds. The parcel

that you and your husband acquired in January of

2009, do you know how many of the acres there are

tillable?

MS. BREWER: Objection.

A. It is all tillable.

Q. So a hundred percent tillable?

A. Yes.

Q. And the property, acquired in
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December, 2008, how many of those acres are tillable?

MS. BREWER: Objection.

Q. You can answer.

A. All of it.

Q. All of it? Do you know if there is

any drainage tile on either of your properties?

A. Yes, there's tile

Q. On both of them?

A. Yes.

Q. Do you know what condition the tile is

in?

MS. BREWER: Objection.

A. No, I don't_ That would have to be a

question for my husband.

Q• Do you know if you participate in a

Conservation Reserve Program?

A. Not to my knowledge.

Q. What about a Wetlands Reserve Program?

A. No.

Q. Do you know if either of the parcels

are in a Farmland Preservation Easement?

A. I don't know.

Q. That'd be something it would be better

to ask your husband?

A. Absolutely.
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Q. Ttie prior property ownes, looks like

for parcel for January of. 2009, says that the grantor

was a Gregory Ebbing. Do you know who he is?

A. Yes.

Q. Who is Gregory?

A. That is my son.

0. And did he actually sell the property

to you?

A. That is correct.

Q. And how long did Gregory have the

property?

A. A very short time because we had done

a land trade.

Q. How did Gregory come into ownership of

the property, if you know?

A. It was at public auction.

Q. And when was that auction?

A. I am uncertain of the exact date of

that auction.

Q. If you can -- I don't need the exact

date, but if you can tell me approximately maybe a

month and year if you're able to.

A. January of '09, I believe.

Q. If you know, how much did Gregory pay

for that property at auction?
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A. 54,100an acre.

Q. Okay. So then, when you and your

husband took the property from Gregory, you just paid

him what he had paid for the acreage then; is that

true?

A. No.

Q. Okay. Was there any money changing

hands at all between your husband and yourself and

your son?

A. We had done a land trade --

Q. Um-hum.

A. -- so there was property exchanged for

tax purposes.

Q. Oh, I see! So you deeded some land to

Gregory in exchange for the land you acquired?

A. Yes.

Q. How many acres did you and your

husband exchange with Gregory?

A. Eighty.

Q. And where is that property located?

A. That property located at -- on State

Route 219, in Coldwater.

Q. Do you know, when Gregory acquired the

property, was it out of an estate auction?

A. I don't know.
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Q. And I was just interested in knowing,

maybe, who owned the property prior to Gregory

acquiring it. Do you know the name of the individual

that sold it?

A. Well, we call it the Howell farm, so I

think it's -- the Howells were previous owns.

Q. Do you know if that's spelled H-O-W-E?

A. L-L, I think

Q. L-L, okay. And then the parcel that

was acquired in December, 2008, it looks like the

grantor on that deed was a Glenn E. Heyne (spelling)

H-E-Y-N-E. 'm probably not saying that right, but --

A. (Pronouncing) Hine.

Q. Hine? Do you recall, at that time,

when you acquired the property if Mr. Heyne had said

anything to you about flooding conditions?

MS. BREWER: Objection.

A. I was not there at the time of the

purchase, so I can't answer that.

Q- Do you know if, in that transaction,

there was any type of, like, a document, maybe called

a disclosure statement, that would have mentioned

something about flooding?

A. Not to my knowledge.

Q. Okay. This might be another question
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best directed to your husband, but are there any

other -- I shouldn't say any other -- but are there

any easements on your property that are granted to

anyone?

MS. BREWER: Objection. If you know,

you can answer.

THE WITNESS: I'm sorry?

MS. BREWER: If you know you can

answer.

A. That would be a question for my

husband.

acquired

Q•

these two property, have you, yourself,

Okay. Since you and your husband

actually observed any flooding conditions?

A. Yes.

Q• Can you tell me when that was?

A. Well, it was last year in the spring,

both farms had flooded at least twice and the

conditions that we had during that time were nothing,

compared to what we had in the years of 2003 and

2005. Minimal rainfall, but we still had to, at

least two times that the farms, both farms flooded.

Q. And then spring of 2009, how far did

the water come up? I'm trying to describe it so it's

not confusing, but if you could explain to ne how far
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did the water go into your property. Did it flood

the entire parcels or a portion or how far?

MS. BREWER; Objection. If you

understand what he's asking, you can

answer.

A. At that time, in 2009, approximately

eight acres or more was flooded on the, what I call

the Monroe Road.

Q. Okay.

A. And at least 25 acres or more was

flooded on the Bunker Hill.

Q• On the Monroe property, do you have a

knowledge as to what the depth of the water was on

that property?

A. My husband has, conversing back and

forth with him, has said that it was approximately

two feet or so, two-to-three feet_

Q. And what about the Bunker Hill

property?

A. I think about the same.

Q Now, during the 2009 flooding

incidents, did you experience any crop loss on those

properties?

A. Yes. We had, the one on Bunker Hill,

we had delayed planting on that acreage. It was,
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actually, the last farm that we were able to plant

which decreases your yield.

Q. How about on the Monroe Road property?

A. Same.

Q. Delayed planting?

A. Yes.

Q. Do you have any monetary figure for

what the loss was on your yield?

A. That question would have to be

directed toward my husband.

Q. Fair enough. If you could, could you

tell me, on the Monroe property how long the water

stayed on your property?

A. My husband told me that it was

approximately two-to-three weeks.

Q. And what about the Bunker Hill Road

property?

A. I think the same.

Q. Did you or your husband report the

delayed planting loss to any insurance company?

A. No.

Q. Did you or your husband keep any

copies of.any photographs of any type that you might

have taken during these flooding incidents?

A. No.
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Q• Any other records, like maybe a diary

or notes or anything of that nature recording the two

flooding incidents we talked about?

A. No.

Q. Have you acquired any information,

facts, documentation that would support your position

that the flooding you experienced was caused as a

result of actions of the State at the Grand Lake?

MS. BREWER: Objection.

A. Repeat the question, please.

Q. Sure. Do you have any irrformation

that you believe supports your view that the flooding

experienced was caused by the actions of the State?

A. The information I have is with my own

eyes.

Q. With your own eyes?

A. Absolutely.

Q. . So did you try to make any

observations as to whether the flow of water might be

coming from some other source besides the Grand Lake?

MS. BREWER: objection:

A. As I said previously, I have lived

here all my life and prior to '97, 1 dorr't recall any

flooding, but after the year of '97, we had the two

floods that we experienced, plus the two floods that
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we have experienced in 2009 with niinimal amount of

rainfall.

Q. But you have -- Let me ask a couple of

questions I usually do up at the beginning. Do you

have any specialized education that would have led

you to get an engineering degree?

MS. BREWER: Objection.

A. No.

Q. Do you have any background in

hydraulics or hydrology?

A. No.

Q. Okay. So your conclusions about the

cause of the flooding is limited to your personal

observations; is that correct?

MS. BREWER: Objection.

A. It's what I know.

Q. Okay. I think I'm close to being

done, but I'm just checking some things to make sure

I've asked what I need to ask.

MR. MARTIN: Okay. I have no further

questions.

MS. BREWER: Okay. I have just a few

questions.

DIRECT EXAMINATION

BY MS. BREWER:
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Q• How has the flooding impacted the

value of your property?

A. It's definitely decreased in value.

Q. And why do you think that?

A. Because when we purchased the larid, we

were under the assumption that prior to the -- with

the last lawsuit that the ODNR would have corrected

the problem, which they have not, so there definitely

is a devaluation.

Q• Do you believe you would be able to

make a profit if you sold your property today?

A. If it didn't flood, the value would

definitely be increased.

Q. Okay.

MS. BREWER: That's all I have.

MR. MARTIN: I have a couple questions

on that.

RECROSS-EXAMINATION

BY MR. MARTIN:

Did you have an appraiser evaluate the

value of your house recently?

MS. BREWER: Objection.

MR. MARTIN: You just asked the

question, so you've opened the door.

MS. BREWER: Well, I believe she's
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previously testified that her house was not

part of the properties that were affected

by the planting.

MR. MARTIN: She can answer the

question.

MS. BREWER: If she's had her house

appraised recently?

MR. MARTIN: Yes.

A. No.

Q. So your answer to the question your

lawyer asked you about knowirig that your house would

lose value, that's based on what knowledge?

A. I didn't say that my house would lose

value.

MR. MARTIN: Let's go back and let's

look at the question_

(Record read.)

MR. MARTIN: Thank you.

Q. How do you know it's definitely

decreased in value?

A. Because we experienced the flood in

2009 that we weren't anticipating.

Q- Let me just get this straight. You

0
24

11
testified earlierthat you were aware of flooding in

2003 and 2005; correct? Yes?25



26

q

11

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. That is correct.

Q. But you went ahead and bought these

properties in 2008 and 2009; correct?

A. That is correct.

Q. Okay, thank you.

MR. MARTIN: That's it.

MS. BREWER: No. I think that's

all.

You have the opportunity to read the

transcript and check for accuracy and then

sign it or you can waive that right. I

can't tell you whi_ch one you should pick,

but I would recommend that you would read

and sign it and I would say that that's

what most people have decided to do. Would

you like to read and sign?

THE WITNESS: That's fine.

MS. BREWER: Okay.

(At 10:09 o'clock, AM, the deposition concluded.)
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A. That is correct.

Q• But you went ahead and bought these

properties in 2008 and 2009; correct?

A. That is correct.

Q. Okay, thank you.

MR. MARTIN: That's it.

MS. BREWER: No. I think that's

all.

You have the opportunity to read the

transcript and check for accuracy and then

sign it or you can waive that right. I

can't tell you which one you should pick,

but I would recommend that you would read

and sign it and I would say that that's

what most people have decided to do. Would

you like to read and sign?

THE WITNESS: That's fine.

MS. BREWER: Okay.

(At 10:09 o'clock, AM, the deposition concluded.)

At Lav.
25 C.gROE^ 00"owto

^T^f^noe0a3a"d0
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of her aforesaid deposition the said VICKI

L. EBBING was sworn to depose the truth, the whole

truth and nothing but the truth; that the foregoing

is the deposition given at said time and place by the

said VICKI L. EBBING; that said deposition was taken

in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth; that

said deposition was taken by me; that the transcribed

deposition was submitted to the witness for her

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

IN WITNESS WHERFOF, T have hereunto set my hand

at Cincinnati, Ohio, this 22nd day of February, 201.0.

My Commission Expires: Edna M. Hawkins
September 17, 2012 Notary Public - State of Ohio

27



Ak+l(+IDAV>cI' OF VICKI L. F-RBI<NO

STATE OF OHIO ) •
) ss:

COUNTY OF MERCER )

My name is Vicki L. Ebbing, I am over the age of 21, and I am competent to

make this affidavit. The facts stated herein are within my personal knowledge and

are true and correct. I state as follows:

1. I am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 03-005100.0000, 03-004400.0000, 03-025900.0000, 26-

041000.0000, 26-047200.0100, 42-029500.0000, 42-031000.0000, 09-

043400.0000, and 09-037100.0000.

3. I own lands that lie adjacent to or near Beaver Creek and/or adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. 1 own lands which, since ODNR replaced the western spillway of

Grand Lake St. Marys in 1997, are subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St.

Marys.



5. To date, the most invasive flood occurred in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.

6. b have reviewed the Complaint and the facts relating to my real estate

and the floodingof my lands caused by ODNR from the westean spiliway of Grand

Lake St. Marys and swear that those facts are true and accurate, based on personal

knowledge.

IH'1UR'IClt3[TEI€8 A]E7Fl[ANT SAYIE'ICki( HANGHPII'o

G./^L•+^^.^° '"` ' - ^..^e^--k'-J G- '^. Q^'

11

Vicki L. Ebbing

Sworn in my presence and subscribed before me this f 94 day of June,

2009.

RITA K SUHR
Notary Public > State of Ohio

My tiemmisslsn Expires May 13,2011
Recerdd in Mercer County

06/1712009 10656768



Instrument N 200900000715 01/30/2009 At 11:53AM Recording 2 Pages, sURVIV DEED

$29_00 Tamara K. IIa,rger, Recorder, Mercer County, OH Dropped Off By:

AOESTERS/JODY

au Alen bp ^^je^e xe^ent^:
(Joint and Survivorship Deed)

THAT Gregory D. F,bbinl;, married, of Mercer County.Oluu

fia valuablc eonsideration paid, Grantt fVith General Warranty Cm•enants To

Stautey M. Ebbing and Vr<ki L. Ebbing, husband and wife,

far their Jofnf Rves, remainderto the survivor of them,

whoxc taz mailing address is 3947 StateRoule 214, Coldwater, Ohio 45828

the fnlluwing desaibed real estate.

Situated in Lhe Tow>thip of Jeffersun, County of Mercer, mtd State of Ohio

Being the Nurthwest Quarter °^t acres ofsand, more orf less tion 6, Tnwn 6 South,
Range 2 East, contnining Forty (40)

ALSO EnS Section b. Town 6 Suuth,lRange- East, swd tractiof land I Ynrg NuNYh otf
Hulf (1l2)
the eenterhne of Beaver Creek.

Containrng in all 58 acres of land, murc ur lc=s

Tax ID N26-041000.0000
Tax Niap 808-06-200-001

Deed Ref<rnnec instrwncnt H200800006023, MercSr County Offleial Records

Gnm[or agr. Grantees shallipayatheLrtal estateataztsntands ssessm^entadueleaod
February 2009
payable and thereafter.

And all ttte Estate, Hight, 'I'Itie und lntere.vt
of the s[d(I Granrnr in and to said premises; 7'e

harc and to hold
the same, with all the privileges and appurtenances thcreunto belonging. to said

oreve

Grantees, Staniey Nl- Ebbing and Vicld L. Ebbing. theCh kus a[ Snd
f arran! thattte ttitieaso

Grantor, Gregory D. Ebbing, mnrried, ducs hereby

c+tnveyexi is C(car, Frer and Um:nntmbered and that he will DeJend tlre same against all lawful

claims of a11 persons whomsoever

rN W 1TNESS u'tIEREOF, the se+d Gregory
3). Ebbing and Kelly J. Ebbing, his wife,

who htreby release u11 their right end expetaney of dower in the premises, have hcrewttn set

-009 .29Ut day of 7 anuary,his //^their hands on t
d,

STATE OF OHIO. COUNTY OF MERCER, SS.

BE IT REMEMBERHD, that on tius 29th day of Junuary, 2009, bcfurc me, the

sobscnbcr, a notary public in and for said Srete, persunally Wrne Gregury D. Ebbing
and Kelly

n e g deed, and acknea'ledged the signeng drercof to

J. Ebbing, his wife,
the Grantors in Ih furcSui

be their voluntary act and deed



Instrument & 200900000715 Pag© 2 of 2 xeccer Caunty, Ofl

E

[N TESTIMONY 77iEREOF, I have hereuntq subscnbed my name and affixed tny

officiBl scat on the day and yeae I ast eforesald.

nry ftblrc

1$rRRY PUBLn:. STaTE OF Oxrn

q pp^wharow Hns N. E.nnemltau D5s

invm 161L1 O0.C.

'appp A pDE.STERS, aRi. AS Eau

DESCRIFIIOPI
SUFFIClFNT

FOR TAX MAPPWG 9L'RPO'F `

JAN 3 0 2064

tdERCcti r. J'J^ IT v
Tte ?SLO^1wCqTler.P

`^T(#^^Sr-ER{^EII

!AN 3 0 2009
MARg GIEStGE

6RERC^ ^tlp^, OMO

f^xr6onp+raptapn, Conveyan[e Fee_
Tn= GrantUr tnd Gr2rCee nl T¢ deed haae
eumyk6wMYneproosmmotR C See.

20: Mark G1esIBe Merc2r
Couam Audbr.

^J,p i-3o -og
DapuyAud Dale

Instrument 1'rePated ByfOdy A
keestas. Attomey at Law, 201 E Vine Street. Coldwuler, Ohro

45828 t4191 678-2378 menaW'6^mr
pON000850



Inotrument # 200800006519 12104/2008 At 01.54pH Pecordxng ^ Paqeu, SURVIV DEEDed Off Dy: JUDY
$18.00 1'atnaza B. Bargerr Fecordez, Herc¢r County, 0>3 DropY

KOEST£P.S

I Nm^
ow^ ^ je, All beanneS wcrc calculated fro

m any. cs
ur N742 1, dated Oetober 20, ?006, nn fiie in the Cuunty

^Uz ,Y ° Marbaugh. Rcgisteced Survey

^¢ow oll t^l
(3olnt and Snrvtvorsbfp Deed)

TitAT Glenn E. §leyae, uumurritd,of Meccer County, Ohio

for valuable eoru+derahoo paid. Gronrs Wah General ffursan,tV CovenonrsSn

Stanley M. Ebbing and Vicki L. Ebbing, husband and wife,
For tbeir joint livcs, remainder to the survivor of them.

svhose cax maiting address is3947 State Route 219, Cold_water, Ohia 45928

the following desmbed real estatct

llcing a parYel of land situated in leffcrcson Tumnxhip, Mnrcer Cuunty, Ohio, and in
the northwest yuarter of Suctien 9. Township 6 South, Range '- East be+ng morc

parttculariy dcscnbed as follows
9; thcncc N BB"4_'a7" W,

Canmeneing at u urmeatone at the rxnter of saSdSecGon
679.70 fect along the south line of the northwes[ yuarla of said SecUOn 9 and also

being the centerllne of Monroe Mag Insttdcuribed IineBto+anh'1 B
thence continuing N 88°4?'47' W,nai) sty;thenee N 01°36'19" E, 2656 39 feet along thc wcst hnc of the ezst hatf of the

with caps set

northwes'l 9^er of said Scetioa ^e^ c< S 88°09'^oE^ 3=4 hn U (c t along the nurih
30q0 and .61'..52 feet to a po+ni, thence S Ol"3P 15" W,
tlne nf thc nerthwest quarter of sa+d Seciron 9 tu a cornerstone,

arter 9
1838 70 fect along the easl line of the n^ 9wO EK^ to an nun pmSw liho np sco^[; ihen c
pin with cap set; d+enoe N 88°4T4T W, h an norv wrth cap sa at 774 77 fecr
$ Ol°?Tf 5" w, 80•r.`+7 fcel and pussing throug pin
to the Point of Deginning, cOntain+ng 66.000 acres of land mnre or Icss, subject lu all

° '_% valid eascmcnts and rightof-way.
ed in an actual field survey by l:ent D.hg 3

a-n o mo Ta,iMopOffice.

n^-1 o w2 Spl+t
w ^

Parrnt TaxIf)b26-04720C+0109
tD #^-6-047200.0000 Tax Map tt08-09-100-003

0 Tex Map tifi8-09-100-002

And a11 Ihe F-reate, R+gh[. 7r1le and Interrst of tbe sat

have and to hotd
the same, with all the privileges and apportenances drereunto lretonging, to said

Gran[ees, Stanlh' M. Efibing and Vi<!dry^brre4 and ^e^en n^arsdsiYa fnnt that thd ^tle so
. Neyn0. unmorried, ^^ herebY Co.

('rranter, Glenn E d the same agamst

cnnveycd is C7eor^ whomsocver.that he wdl
Defen all lawfui

claims of a1t persons

IN WftNESS EA a0µ.^ n^ d('ns^ h^ ^reunto sctrhi hand on this 3rdeday uf

efthisrightandcxpcc cy premi /

Deed Referenu: Volume 304, Pase 724. Mercer County Deed Records und Volume

OR203, Page 1388, Mere.ti County Offictd Rec4rds

Grantor 2sand July 2009 eGmntees shall F Y th real5e_t^e iaces and assc: bments
Fchrua7
duc and payable ond fbercafta.

d Grentor m end to satd premtses: Ta

December.
2008 ^ _L!

Glenn E Heyne

DON000851



Inatrumeni R 200800006519 ^ga 2 of 2 Mercen
County. ON

STATE OF OBIO, COUNTY OF MERCER, SS:

BE 1'f RFMEMBERED, tlrat on this 3rd daY of December, 2008, before me, the

subscriber, a notary public in and for snid State. petsonallv carne Glenn E. kieyne, unmar*1eU,

the Gruntur in the
foregoing deed, and acknowledged the signing thercof to be his voluntary act

and deed

IN TESTIMONS THEREOF. I have hereunto subscnbed my name and afl-ized my
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IN THE SUPREME COURT OF OHIO
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STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD

COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of LEE A. FENNIG, was taken

by the Respondents as on cross-examination, pursuant

to the Ohio Rules of Civil Procedure, and pursuant to

agreement of counsel, at the Central Service

Building, 220 West Livingston Street, Celina, Ohio

45822, on Thursday, February 18, 2010, at, 4:10 p.m.,

before Edna M. Hawkins, Professional Court Reporter

and a Notary Public within and for the State of Ohio.

HOLMES REPORTING & ViDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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Rachel H. Steizer,
Attorney at Law
Environmental Enforcement
30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

Martha C. Brewer,

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-7.008
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LEE A. FENNIG

of lawfu]. age, a witness herein, called as on

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testified as

follows:

CROSS-EXAMINATZON

BY MS. STELZER:

Mr. Fenniy, my name is Rachel Stelzer.

I represent the State of Ohio in this case.

Q. Could yot please state your name ari<9

address for the record.

A. Where I live?

Q. Ycah, your home address and your full

name.

A. Lee Fennig, 1668 Carrs Road, Celina,

Ohio, 45822.

Q_ Mr. Fennig, have you ever been deposed

before?

A. I've not, not like this, no.

MS. STELZER: Okay. My purpose today

is to get a better understanding of the

flooding that's occurring on your property,

so I'm going to ask you a series of

questions, and it's important when you

answer that you speak loud enough and
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clearly enough so the court reporter can

get down what you're saying. It's also

important that if you don't understand one

of my questions, you let me know. Can I

get you to agree to stop me if you don't

understand something?

'1HE WITNESS: Yes_

Q. Mr. Fennig, have you reviewed any

documents in preparation for your deposition today?

A. Yes.

Q, What did you look at?

A. 'i'he paper that I, that I swore to at

the -- what I called a -- not the deposition --

Q.

case?

Your Affidavit that you filed in this

A. Yeah.

Q. Okay.

A. My Affidavit.

Q. I believe you submitted two

Affidavits. Did you review both of them?

A. Yes.

Q. Did you review anything else?

A. No.

Q. Where are you employed?

A. Verizon North, Incorporated.
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Q• Is that located in Celina?

A. Well, I work in the Celina area, yes.

Q. Did you pursue education, further

education after high school?

A. No.

Q• Can you please describe the location

of theproperty that the Calvin A. Fennig Trust owns

that you allege has been flooded in this case?

A. Yes.

Q. Please do so.

A. It would be the southeast corner of

the intersection of Skeels Road and Indiana-Ohio

State Line Road.

Q. So your property is on the corner of

Ohio and Indiana?

A. Um-hum.

Q. Do you -- You do not live at that

property; correct?

A. Correct.

Q. How many acres --

A. I live on two acres.

Q. How many acres is the property that

you allege has been flooded in this case?

A. Ninety-seven acres.

Q- Is it divided up into separate

6
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parcels?

A. Yes.

Q_ How many?

A. Two.

Q. How long have you owned those 97

acres? How long has the Trust owned it? Excuse me.

A. Since 19 -- what, -83 or 1993. I

guess 1993_ That's when the Trust was created.

Q. And you are a trustee for the Calvin

A. Fennig Trust?

A. Yes.

Q. So the 97 acres was transferred to the

Trust in 1993. Who owned the property before then?

A. Edith K. Linn.

Q. Is she any relation to you?

A. My grandmother.

Q. How long did Ms. Linn own the

property?

A.

deed records.

Q^

decade?

Hum! I have to check the records, the

Approximately how long? Longer than a

A. Oh, yeah!

Q. Much longer?

A. Thirty or 40 years, I i_magine. She
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owned one-third interest, one-third interest in the

property.

Q• Um-hum. Do you know the names of the

individuals with the remaining interest in the

property?

A. Now or then?

Q. Then.

A. They've all passed away. Do you still

want their names?

Q- Yeah, please.

A. My mother, Edith K. Linn and my

grandmother, Edith K. Linn, my grandmother's sister,

Laura Nelson and Bevin Linn.

In addition to your residence on Carrs

Road and the 97 acres you just mentioned, do you own

any other property in the area?

A. The Trust owns other property, but I

don't --

Q. Does the Trust own any other property

in the area? I'm sorry; thank you.

A. Yes.

Q. Where is that?

A. The Trust owns four rental properties

in the little town, called Wabash and the Trust owns

128 acres in Wabash Township, Indiana, Jay County_
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Q. A hundred and twerrty

A. Hundred and twenty-eight acres in

Wabash Township, Jay County, Ind:i.ana.

Q.

in Wabash?

Does the Trust owri any other property

A. Just those rental properties in

Wabash, that's all.

Q. Okay. Wabash; it's in Ohio. Thank

you. Do you, personally, own any other property in

the area?

A. Yes.

Q. Where is that?

A. I own my residence on Carrs Road and I

owri a rental property in Celina, on Leona Street.

Q. Does the Trust rent any property in

the area, in Ohio?

A. The rental property is in the town of

Wabash.

Q. The Trust rents those properties out;

correct?

A. To people that live in the houses.

Q. Okay. So cari you describe where the

97 acres property is in relation to the Wabash Ri_ver?

A. It would be north of the Wabash River.

Q - How far north?
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A. Quarter of a mile.

Q. Can you see the Wabash from your

property?

A. Yes.

Q. What is on that 97 acres?

A. Earth.

Q. Okay. Anything else?

A. Seasonal crops.

Q. Okay. Anything else?

A. What are you wanting?

Q. Are there any man-made structures?

A. Man-made structures?

Q. Um-hum.

A. You mean buildings?

Q. Sure.

A. Buildings?

Q. Yes.

A. No.

Q. Are there any fences?

A. Yes.

Q. Where are those?

A. There are fence along the property,

the property line.

Q^ The whole property line?

A. The south property line.
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Q. Um-hum. Any other structures?

A. (Witness shaking head no.)

Q. Are there any trees on the property?

A. Yes.

Q. Where are those?

A. On the north side of Skeels Road

there's a 13-acre woods.

Q. Is that 13 acres on your property?

A. Yes. And I'm sure there's some scrub

trees in the fence lines, along the south edge.

Q. Anywhere else?

A. There was one tree in the picture that

was shown.

One tree on your property? In whatQ-

area of your property?

A. It was along, along the north side of

Skeels Road and east of the State Line Road.

Q. What picture are you referriiig to?

A. The picture in the paper, in the

folder there.

0. The picture attached to your

Affidavit?

A. Um--hum.

Q. Are there any water courses running

through your property?
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A. No.

Q•

Let's talk about something that

Okay. Is there anything that

intermittently or temporarily sometitnes runs with

water?

A. Yes.

Q• Okay. Would you call that a ditch?

What would you call that?

A. No. I would call that a waterway.

Q. A waterway?

A. Um-hum.

Q. How many waterways do you have on your

property?

A. Three.

Q. Where are they?

A. There's two on the north -- two

waterways on the east end of the property and there's

one waterway on the west end of the property.

Q• Do all four -- or excuse me -- all
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A. Um-hum.

Q• Were they man-made?

A. Um-hum. Well, no, not from the

beginning.

Q. Can you explain that a little bit

more?

A_ From the beginning, they were caused

by erosion.

Q. Did they form around the same time?

A. I have no idea.

Q. Were they on the property when you

acquired it? When the 1'r.ust acquired it?

A. When the trust acquired the propert.y,

the waterways were already in existence.

Q• If they originally were naturally

occurring erosion, were they helped along? Did

someone, did nen and/or women dig them out? Are they

-- Have they been ditched any further by you or

anyone else?

A. Made deeper?

Q. Yeah.

A. No.

Q. How is your or the Trust's property

used?
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A. Income-producing property.

Q. How does the property produce income?

A. Plant seed, fertilize and hope that

God makes .it rain.

Q. Would it be fair to say that the

property is used as farmland?

A. That would be fair.

Q. is the entire 97 acres used as

farmland?

A. No.

Q. Is the entire 9'7 acres, minus the 13

acres of woods used as farmland?

A. I would say so.

Q. How many acres would you say are

farmland, approximately?

A. Well, there is more than -- I would

say the entire 9'7 acres is farmland and the woods is

extra.

Q. Okay. So the two parcels that the

Trust owns are actually 110 acres?

A. That's more like it.

Q-

farmland?

And 97 acres of that p'r'operty is

A. Yes.

Q. Do you do any timbering on the 13

14
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acres?

A. Timbering?

Q- Um-hum. Would you consider the 13

acres woods income-producing, too?

A. Yes.

Q. Who farms the property?

A. William Muhlenkamp.

Q. Anyone else?

A. Unless he hires help. He probably has

hired help that he uses; I don't know.

Q. Does he rent the property?

A. Cash -- He rents the property on

shares.

Q- Do your knowledge, how long has this

property been used as farmland?

A. I guess since -- Well, that's a tough

question. How long have they been farming in Ohio?

Q. That is a tough question.

MR. FUSONIE: How long do you know

that it's been used as farmland?

THE WITNESS: oh, that I know?

Q. LJm-hum.

A. Well, probably, at least 50 years and

before that -- we1l, before that, that I would

remember is at least 50 years that I've been told

15
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that my great grandfather farmed the property, but I,

actually didn't see it.

Q. Have you ever been a farmer?

A. I was raised on a farm, but I --

actually, being a classified farming (sic), no, but I

have driven tractor; I've plowed, hauled marnire,

ditched, planted corn, bailed hay.

Q. Was that on the farm you grew up on?

A. Um-hum.

Q. Where was that farm located?

A. Three miles south of -- and on the

Indiana side of the Indiana-Ohio State Line Road.

Q. The ttzree miles south of the property

we're talking about today?

A. Um-hum, um-hum_

MR. FUSONIE: One thing you'll have to

do for the court reporter is say yes vesse

the ah-hah, just so that it can be -- just

so it can be clear on the written record.

MS. STELZER: 'Phank you.

MR. FUSONIE: I know it's tricky.

Q. Do you know what crops Mr. Muhlenkamp

farmed last year?

A. Corn, soybeans and wheat.

Q. Because Mr. Muhlenkamp rents the
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properties on shares, do you get some sort of record

or report of the yields each year?

A I-- Yes. Yes, I can get that, yes.

Q. Are there any other trustees to the

Calvin A. Fenriig Trust?

A. Yes.

Q. .Iow many?

A. One.

Q. Who is that?

A. My sister.

Q. What's your sister's name?

A. Sue Fraze-

Q. Could you spell that last name,

please.

A. F-R-A-Z-E. She is secondary trustee.

I am primary trustee.

Q. Does Mr. Muhlenkamp report on the

farming operations to you or to both you and Ms.

Fraze?

A. To me. My sister is ill and is not

capable of serving.

Q. Can you please describe the drainage

system on the property?

A. Well

If there is a drainage system.
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A. Yes. The propert:_y is located at the

joint where the St. Marys River watershed joins the

Wabash River watershed. Two watersheds just north of

our property. We're in the Wabash River watershed

and our property is drained by buried clay tile.

Q. Did you say varied?

A. Buried.

Q. Buried.

A. Buried clay tile and clay and plastic

tile

Q. Um-hum.

A. -- that drains through a main that

goes through the Knapke farm into the Wabhash River.

That takes care of the water that actually soaks down

through the earth. The surface water drains throuqh

the waterways and then into a dry ditch on the Knapke

property and that dry ditch enters into the Wabash

River.

Q. So the Knapke property is directly

south of you?

A. Um-hum.

MR. FUSONIE: Say yes.

A. Yes_

Q. Is the eritire property tiled?

A. No.
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Q. What portion or percentage of the

property is tiled?

A. I would say --

MR. FUSONIE: Only if you know, Mr.

Fennig.

A. -- percentage-wise -- I know that the

woods is not tiled.

Q. Okay. Let's talk about the farmland.

What percentage of the farmland, so 97 acres, is

tiled?

MR. FUSONIE: If you know, you can

answer.

A. I would say to some dcgree every acre

of the 9"7 acres has tile in it.

Q.

down?

Do you know when the tile was put

A. There was some -- The tile has been

put in, in various stages. The last stage of tile

was done probably five years ago.

Q. What percentage of the 97 acres of

farmland was tiled five years ago?

A. Well, probably, maybe 10 percent.

Q. Did you make the decision to lay tile

on that 10 percent five years ago?

A. I was involved in making the decision

19
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A. _- but it wasn't my choice,

completely.

Q. Who else was involved?

A. Linda Linn and Bill Muhlenkamp.

Q. Who is Linda Linn.

A. Linda Linn would be my second cousin.

Q. Does she have an ownership in the

property?

A. Yes.

Q. What sort of interest?

A. Linda owns two-thirds of the property.

Q. Who made the ultimate decision then to

put the tiles down in the lo percent of the farmland

five years ago?

A. I would say Linda made the ultimate

decision.

Arid where, on the property, was that

most recent stage of tiling done?

A. It was on the south side of Skeels

Road and the east end.

Q. So it abutted Skeels Road, that

portion and on the east end?

A. We had some wet spots that we felt

20
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needed to be drained.

Q. What do you mean by, "wet spots?"

A. Well, areas of the field that were

slow to drain and they stayed wet_

Q. Does your property participate in the

Conservation Reserve Program?

A. I don't understand.

Q_ It's a federal program that requires

property owrers to maintain filter strips on their

property. Do you have ariy knowledge of --

A. No filter strips.

Q. Okay.

A. No.

0. Does the property participate in the

Wetlands Reserve Program?

A. No.

Q. Before the Trust acquired the

propert.y, what did you, personally, know about it?

A. About what?

Q. About the property?

A. Well, I've been involved with that

property since -- for the last 50 years. I've

visited the property, talked to people that have

rented the property and farmed it, helped to farm i

myself, walked through the fields and the woods.
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Q. When did Mr. Muhlenkamp begiii renting

the property?

A. Let's see. Probably about 1985 --

1980, ^85, something like that when my father

retired.

0. When your father retired from farming

this property?

A. (Witness nodding his head up and

down.)

Q. How long did your dad farm it?

A. Since my grandfather retired farming

the property.

Q. When was that?

A. My father -- Well, my grandfather

probably retired in 1960 - 1960 or 1965. He farmed

with an F-20, a two-bottonti flow.

Q. You mentioned that you farmed the

property yourself?

A. T helped my father farm the property.

Q. For how many years?

A. I'd say, probably, five years.

Q. When was that five-year period?

A. From, probably, 1964 to 1969.

Probably before you were born.

Q. Probably. So then am I correct that
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property?

A. Well, my dad and my grandfather share

farmed it, and before that, Linda's fat.her farmed it.

Q. Before your grandfather?

A. Um-hum.

MR. FUSONIE: Is that a yes or a no?

A. Yes.

Q. Thank you.

A. You're gonna have to say Y-E-S. That

there.

Q.

property?

Ilas there ever been a residence orr the

A. Yes.

Q. When was that?

A. There is my great Uncle Beviri had a

residence on the property.

]

Q. When was that?

A. Fifty years ago.

Q, Was that residence torn down?

A. Yes.

Q. When was it torn down.

A. 1965.

Q. Did anyone besides your great uncle

ve in that residence?
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A. His wife lived there and his father;

Linda lived there.

Q. Anyone else?

A. Well, before that -- You want to go

back to the next generation also lived in that house

the previous generation.

Q. when was the house built; do you know?

A. I have no idea.

Q. No. Great uncle, wife and daughter is

enough. Thank you.

Prior to the new spillway at Grand

Lake St. Marys being constructed in 1997, how often

did the Trust property flood?

MR. FUSONIE: Objection, foundation.

You can answer the question if you

understand it and you know an answer.

A. Would you repeat the question?

Q. Sure. Before the new spillway was

build in 1997, at Grand Lake-St. Mary, first, did the

property ever flood before the new spillway was put

in?

A. I don't know.

Q. During the five years that you helped

your father farm the property, do you remember any

24



E

11

E

1

2

3

4

5

7

8

9

10

17.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

flooding?

A. Where?

Q. On the 97 acres of farmland that we've

been discussing?

A. I don't know

Q - What do you define as flooding?

7. Well, there is various stages of

f loodirrg -

Q. Okay.

A. What stage of floodirrg do you want?

Q. Well, my question was how do you

define flooding, but we can talk about -- I guess

what I'm trying to get is your understanding of

flooding so then I car ask you a couple other

questions, but we carr strike that and start with

before the spillway was built, the new spillway was

built in 1997, do you recall any instances of water

standing on the property?

A. How deep.

Q. Any water standing on the property?

MR. FUSONIE: Vague. Objection,

vague. If you understand, you can answer.

Q- And then we can talk about how deep

the water is. Do you rernenber any insLances of water

standing on he property before the new spillway went
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in, in 1997?

MR. FUSONIE: Objection, same.

A. No.

Q. Outside of the five years that you --

Well, strike that.

When you helped your dad farm the

property from 1964 to 195$, how often did that entail

you being on the property?

A. Several times a season.

Q. Can you be more specific? How many

times is several?

MR. FUSONIE: We're talking about

45-to-50 years ago?

MS. STELZER: Um-hum.

A. Hundreds of Limes.

Q. Hundreds of times in one single

season?

A. No.

Q. Okay. I'm just -- I don't know too

much about farming. I'm just wondering how many

times -- If you were helping your dad, how many times

would that approximately require you to be out there?

A. Twenty times a season.

Q. Okay. Thank you.

MR. FUSONIE: That's an approximation?
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THE WITNESS: Yes.

And so in the other years, prior to

1997, outside the five that you helped your dad farm

the property, how often, on average in a year would

you be out to the property?

A. Before when?

Q. Before the new spillway went in, in

1997.

season.

Q-

I'd say approximately 30 times a

And are you talking about the farming

season there, too?

A. No, the entire, the entire year.

Q. Okay. So on average, before 1997, you

were out on the property about 30 days a year?

A. Um-hum.

MR_ FUSONIE: Is that a yes?

A. Yes.

Q- Wheri you weren't farming the property,

what occasion did you have to be out there?

A. Well, when we would take a drive and

look at the crops, drive past and look at the crops.

Q - So the 30 times that you were on the

property a year, were you -- you weren't necessaril.y,

physically, on the property? You could call just
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Q. That wasn't my question?

A. Correct.

Q, What was my question?

A. When the additional times, bevond the

30.

Q_ Tell me what the 30 times is one more

time.

A. When I went to the farm during the

growing season. That was the question.

Q. So per year, were you on the property

more than 30 t.imes?

A. I would drive past and look at the

crops.

Q. And those drive -- those iristances of

driving past were in addition to the 30 times that

you would be on the property per year?

A. Yes.

Q. And that is an average number of times

that you were on the property in the years prior to

1997 --

A. Yes.

Q, just to be clear? Okay. And then
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during the time you were helping your father farm the

property, you indicated that you would be on the

property an additional 20 times a year?

A. Yes.

Q. Okay. Am I understanding that

correctly? Do you want to correct anything or add

ariything to that?

A. No.

Okay. So on average before 1997, you

would be on the property around 30 times a year?

A. Um-hum.

Q•
And during those times, did you ever

see any water ponding on the property?

MR. FUSONIE: Objection. You can

answer the question if you understand about

ponding.

A. I don't understand.

Q. Is it correct to say or is it fair to

say that you have no personal knowledge of water

standing on the property prior to the new spillway

going in, in 1997?

MR. FUSONIE: I think he testified he

doesn't recall seeing any standing water on

the property prior to 1997?

MS. STELZER: Okay.
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Q. Is that accurate, you do not recall

any standing water on the property prior to 1997?

A. Describe standing water.

Q. Any water, whatsoever, standing on the

water (sic) -- excuse me -- standing on the property,

remaining on t:he property arid then we can talk about

how deep it is. Do you remember any water remaining

on the property prior to 1997 for any length of time?

MR. FUSONIE: Objection.

Q. But if you understood that rambling

question, you can answer it.

A. Does that include mud puddles?

Q. Sure. How large a mud puddles do you

remember on Lhe property?

A. Well, that deperids how much gravel we

had in the driveway.

Q. So the mud puddles occurred largely on

the driveway of the property?

A. Um-hum.

MR. FUSONIE: Is that a yes?

THE WITNESS: Yes, yes.

Q. Do you remember mud puddles occurring

on the fields of t-_hc property?

A. Yes.

Q. How big of puddles?
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A. It varied. They varied in size. We

could have mud puddles on the highest point of the

farm.

Q Did mud puddles occur often on the

field?

MR. FUSONIE: Objection, vague.

Q. How often did mud puddles occur on the

fi,eld?

A. it depends how much it rains.

Q. More t.han once a year?

A. Yes.

Q. More than 10 times a year?

A. Depends how much it rains.

Q. Would it be fair to say that every

year there was at least one instance of mud puddles

occurring on your fields?

A.

Q•

Yes.

Would it be fair to say that most

years there were at least five instances of mud

puddles occurring on your fields?

A.

Q.

Deperads how much it rains.

Did these puddles impact your farming

operations at all?

A.

Q.

No, not normally.

Does that mean that sometiines they
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A. I dor't know.

Q. What did you mean by, "not normally?"

A. Most of the tine they did not impact

unless the rain sat there long enough that it

compacted the soil and the crops could not break

through the soil if there were crops planted at that

time.

occurring?

Do you rernember instances of that

A. Yes.

Q. During the five years that you helped

your father farm the property?

A. Yes.

Q• How many times during that five-year

peri.od was soil compaction a problem?

A. I don't remember?

Q. At least once, twice?

A. Yeah. Well, which orie?

Q. I'm sorry. I was confirming at least

once; correct?

A. Yes_

Q. 'Pwice?

A. Maybe.

0. Three times?
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A. That's possible.

Q. Four times?

A. That's possible.

Q. You previously stated that you talked

to other individuals that rented the property and

farmed the property.

A. Um-hum, yes.

Q. Did they ever indicate or talk to you

about mud puddles on the property?

A. No.

Q. Did anyone else have any conversations

with you about mud puddles on the property?

A. We may have; I don't remember_ We

could have mud puddles out here in Che street,

puddles of rain.

Q. Did you have any sense of if the

Wabash was overflowing or out of banks when your

property would puddle?

A. Yes.

Q.

bank?

Yes, the Wabash was flowing out of

A. Yes.

Did the Wabash, necessarily, have to

be flowing out of bank in order for there to be

puddling on your property?
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A. No.

Q. Would you say that most of the time

the Wabash was flowing out of bank in order for their

to be puddles?

MR. FUSONIE: Object.ion.

Q. But you can answer if you have an

answer.

MR. FUSONIE: You can answer if you

understand.

A. Repeat the question.

Q. Did the Wabash -- Strike that. You

can, actually, strike the question.

Do you remember how deep the puddles

got, what the deepest puddle was?

A. Maybe an inch, an inch deep.

Q. An inch of water, sitting for long

enough would cause soil compaction?

A. Yes.

Q. I'he five years that you helped your

father farm the property, did you consider the

puddles a problem?

A. Well, just had to wait for 'em to dry

out before we could farm.

Q. Do you remember how long that usually

took?
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Q - is this property in the flood plain?

MR. FUSONIE: Objection. What flood

plain. You said, °the flood plain."

MS. STEL'LER: In an -- a flood plain.

Q. 'T'tie flood plain of the Wabash River,

if you know?

A. I don't know.

Q. Oh, you don't know t}-ie flood inap,

flood plain map, but I was wondering if you knew?

A. I dori't know.

Q. Okay. I would like to talk about the

flooding issue on the property after the construction

of the spillway irr 1997. Since 1997, how often has

flooding occurred on the property?

A. More than once.

Q. Can you give me an exact number or an

approximate number of times the property has flooded

since 1997?

A. There was one year that it flooded.

Q. What year was that?

A. 1'he year we had all the flooding in

the area.

Q. This year?

A. No, not this year.
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Q. 2009?

A. (Witness moving his head from

side-to-side.)

Q. 2008?

A. 2007.

Q. Do you remember what season, when in

2007 the property flooded?

A. It would have been in the fall, in the

fa1.1.

Q. Were you, personally, on the property

in the fall of 2007 to see the flooding?

A. I drove past it.

Q. From what road did you view the

flooding, do you remember?

A. Indiana-Ohio State Line Road.

Q• And did you just drive by once with

water on the property?

A. I don't remember.

Q. But you remember driving by at least

once?

A. Um- hum.

Q- When you drove by the property in fall

of 2007, could you get a sense of how many acres were

affected?

A. We estimated there was 10 acres.
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Q. Who is we?

A. Linda and myself.

Q. When you drove past the property in

fall of 2007, did you get a sense of how deep the

water was?

A. Yes.

Q. How deep was it?

A. It was about six feet deep.

Q. Did that vary at all?

A. Please?

Q. Did that vary at all?

A. Well, that would be at the deepest

Q. Okay.

A. -- at the deepest point.. The farther

south you went, the deeper the water got.

Q. The farther south, towards the Wabash?

A. Yes.

Q. Do you know how long water remained on

your property in fall of 2007?

A. Not for sure, no.

Q. What other instances or -- Excuse me.

Strike that.

Do you remember ariy other instances of

flooding on this property since the spillway was

changed in 1997?
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A. I'm not sure.

Q - Since 1997, have there been other

instances of puddling on your property?

MR. FUSONIE: Objection.

A. What do you consider puddling. It's

deep water, like we discussed earlicr?

Q. Yeah. Similar -- Were there other

irstances of puddling, similar to what we discussed

pre-1997 that have occurred after the new spillway

went in?

A. Ye-s.

Q. Every year?

A. Well, yes.

Q. More than once a year?

A. Yes. Depending upon how much it

:rains.

Q - On average, how many times a year are

you on the property since 1997?

A. Probably 10 times a year.

Q - What occasions do you have to go out

to the property now?

A. To view the crops, discuss the farming

situation with my cousin or with Linda Linn.

Q - Anytha.ng else?

A. Um-um.
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Q. Does Linda live near the property?

A. Linda owns one acre that is surrounded

by the property.

Q. How does she access the acre?

A_ Driveway.

Q. Sure, but from what road?

A. Skeels Road.

Q. And is there a residence on that acre?

A. Yes.

Q. How long has she lived there?

A. I would estimate 25 years.

Q. Does Mr. Muhlenkamp report -- Strike

that.

Has Mr. Muhlenkamp ever discussed

flooding on the property with you since he began

farm:ing the property?

A. I don't remember. I do not know. I

dori' t recall.

Q. Do you recall ever discussing with Mr.

Muhlenkamp water on the property, be it mud puddles,

ponding, standing water of any sort?

MR. FUSONIE: Objection.

Q. When you put in the tiling system,

that 10 percent tile on the pr.operty five years ago,

that had to do with wet spots; correct?
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Q. Mr. Muhlenkamp was irivolved in that

conversation; correct?

A. Well, not with me, but with my -- but

with L.i.nda.

Q. Did Linda -- Has Linda told you the

coritent of her discussions with Mr. Muhlenkanip about

tYie wet spots?

A. No. I don't recall.

Q.

(Xerographic Docurnent, Affidavit of

Lee A. Fennig, was marked for

identification Exhibit A.)

Mr. F'ennig, I'm going to hand you

what's been marked Respondent's Exhibit A. If you

can review that for me real quick. Actual.ly, you

don't need to be quick.

(Witness complying.)

A. Okay.

Q. This is your Affidavit, dated OcCober

11, 2009; correct?

A. Um-hum.

Q. And that's your signature on page 3?

A. Um-hum.

MR. FUSONTE: Is that a yes?

A. Yes.

Q. Paragraph 2 and, actually, the entire
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Affidavit, represents -- or excuse me -- it refers to

a single parcel number. Mr. Pennig, is that the only

parcel of property that the Trust is alleging has

been taken by the State in this lawsuit?

A. Yes.

Q. So that parcel number reflects the 97

acres of farmland we've been di.scussing today?

A. Yes.

Q. Paragraph 5 of, your Affidavit reads,

"Since ODNR replaced the western spillway of Grand

Lake St. Marys, in 1997 and undertook its current

lake level management practices, which include

maintaining increased lake levels and use of the

westery for virtually all water flow out of Grand

Lake St. Marys, Mercer County Parcel Number

29-002200.0000 has been subject to continuing,

persistent, frequent and inevitable increased severe

flooding from the western spillway of Grand Lake St.

Marys."

Now, what was the basis for pax-agraph

5, of your Affidavit? What did you base that on?

MR. FUSONIE: Objection to the extent

the document speaks for itself and answers

that questions in other paragraphs,

identifying flooding incidents after 1997,
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including 2003 and 2005.

A. We don't know when the next flood is

gonna happen.

Q. Did you type this docutnent? Did you

type your Affidavit?

A. No.

Q. Who did?

A. I don't know.

Q. But did you review this document

before you signed it?

A. Yes.

Q. All right. Could you turn to -- the

Exhibit t.o - Exhibit 1 to your Affidavit,Mr.

Fennig.

A. Yes.

Q. What does this exhibit. represent?

MR_ FUSONIE: Objection, again, to the

extent the document speaks for itself in

explaining what this Exhi,bit 1 represents.

And to the extent you need to refresh your

memory by looking at the Affidavit to

answer that question, you can look at the

Affidavit to answer that questior.

A. It's a picture of the 97 acres of real

estate, minus the woods.
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Q. Where are the woods in this map? Are

they on the map?

A. No. Woods isn't on here, northeast

corner.

Q. Is where the woods would be?

A. Yeah.

Q. There's aportionofthismap that's

been shaded. What does that represent?

MR. FUSONIE: Again, objection to the

extent, the document, the Affidavit,

itself, identifies what that shading means

and Mr. Fennig, to the extent you need to

refresh your memory by looking at any of

the paragraphs in the Affidavit to answer

the question, you can do so.

A. What shading are you referring to?

Q. Probably a bad copy, but there's some

shading at the bottoin

A. At the bottom?

Q. -- and the south end.

A_ That shading represerits the 10 acres

that was flooded_

Q. When?

A. 2003.

Q. Did you shade that map yourself?
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A. Yes.

Q. Did anyone help you?

A. No.

Q. Mr. Fennig, what do you hope to

accomplish in this lawsuit?

A. 'Po have some control over the flooding

so it doesn't happen again.

Q - Do you have any documentation of the

value of your property today?

A. Not with me, no.

Q. Has it been appraised recently?

A. No.

Q. Okay. What documentation do you have?

A. It hasn't been appraised.

Q. Okay.

A. And I don't have any with me.

Q. Do you have any anywhere?

A. The tax record --

Q. Okay.

A. -- would show, but I didn't bring that

with ne.

MS. STELZER: I don't think I have any

further questions.

MR. FUSONIE: I think I have a couple.

DIRECT EXAMINATION
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BY MR. FLTSONIE:

Q. Mr. Fennig, you answered soine

questions for Ms. Stelzer about some puddling that

occurred prior to 1997 on the property.

Approximately, at most, how many acres would be

affect.ed by that puddling at any time? Would iL even

be an acre of property?

A. It would be less than an acre.

Q. Okay. And the flooding that has

occurred since 1997, there's been flooding up to 10

acres of propcrty?

A. Yes.

Q. Prior to 1997, did you ever observe

any heavy rains on this parcel?

A. Yes.

Q. And :I: apologize if this was already

asked, but how long have you lived in Mercer County?

A. Oh, boy! Forty-two years.

MR. FUSONIE: I don't have any other

questions, Rachel.

MS. STELZER: Neither do I.

MR. FUSONIE: Mr. Fennig, you have the

right, if the State orders a writterr

transcript, you have the right to review it

and correct any errors. I can't tell you
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to do that. I can only recommend that you

take advantage of that opportunity. You

need to let the court reporter know now,

though, whether you'd like to read the

transcript or not.

THE WITNESS: Yes, I would.

MR. FUSONIE: All right.

MS. STELZER: We're off the record.

(At 5:15 o'clock, p.m., the deposition concluded.)

__t._r._^__7`J , _^,l%3_7/_J't'I.^ _______
Lee A. Fenn:9

MARTHAC.BkcYfcri.+:i r.:yAtLeaa
NOTARY PUBLfC- STATE OF OHIO

@dy cmnWm h^rio coa6aiIII*
W4TA3 RG.
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this l^ dayof , 2010 .
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of his aforesaid deposition the said LEE

A. FENNIG was sworn to depose the truth, the whole

truth and nothing but the truth; that the foregoing

is the deposition given at said time and place by the

said LEE A. FENNIG; that said deposition was taken in

all respects pursuant to agreement and stipulations

of counsel hereinbefore set forth; that said

deposition was taken by me; that the trarrscribed

deposition was submitted to the witness for his

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 22nd day of March, 2010.

My Commission Expires: Edna M. Hawkins

September 17, 2012 Notary Public - State of Ohio
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AFFIDAVIT OF LEE A. FENNIG

STATE OF OHIO

COUNTY OF MERCER

)
) ss:

My name is Lee A. Fennig, I am over the age of 21, and I am competent to make this

affidavit. Ttte facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. 1 am Trustee of the Calvin A. Fennig Trust dated March 20. 1993 (the "Trust"). a

Relator in this mandamus action seeking compensation for the property taken by Respondents

Ohio Department of Natural Resources and Sean D. Logan, Director (collectively "ODNR").

2. Specifically, the Trust is an owner of approximately 97 acres of real estate

deseribed as Men;er County Parcel Number 29-002200.0000.

3. The Trust has held an ownership interest in Mercer County Parcel Nuniber 29-

002200.0000 since approximately 1983. Mv father, grandmother and great grandfather had an

ownership interest in this property for decades and my father farmed the property for at least 10

years. 'Iherefore, I have visited the property throughout my life and have long been familiar with

this property.

4. Mercer County Parcel Number 29-002200.0000 lies near the Wabash River on its

north side.

5, Since ODNR replaced the westem spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practiees, which include maintainuig increased lake

levels and use of the western spillway for virtually atl water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 29-002200.0000 ha.s been subject to continuing, persistent,

DON000181



frequent, and inevitable incteased severe flooding from the westem spillway of Grand Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement of the westem spillway and its

current management pmctices. Mercer County Parcel Number 29-002200.0000 has tSwded and

it has become inundated with water several times. This has only occurred since ODNR's

replacement of the western spillway and its curn:nt managentent practices. On each occasion,

Mercer County Parcel Number 29-002200.0000 remained inundated with water for as long as

several weeks.

7. To my knowledge, prior to ODNR's replacement of the westem spillway and its

currenfmanagement practices.Mercer County Parcel Number29-002200.0000 never flooded.

8. To datc. the most invasive flood occurred in 2003 with approximately 10 acres of

Agbh Mercer County Parcel Number 29-002200.0000 being flooded with water for several weeks and

was inaccessible during that time. A true and accurate copy of a black and white aerial from the

Mercer County Auditor's website of Mercer County Parcel Number 29-002200.0000 is attached

hereto as Exhibit I. 1 have shaded in the area of the parcel that was flooded in 2003.

9. Attached hereto as Exhibit 2 is a photograph that truly and accurately depicts the

2003 flooding of a neighbor's property and Mercer County Parcel Number 29-002200.0000 The

photograph is taken from the neighbor's property to the south and the standing water in the

background of the photograph is on the Trust's property.

10. Mercer County Parcel Number 29-002200.0000 also experienced flooding in

2005.

DON000182



11. As a direct result of the flooding, Mercer County Parcel Number 29-002200.0000

has suf7ered damage in the form of loss of crops. and the deposit of sitt, sand, stones, and other

debris.

12. The flooding causcd by ODNR has substantially impaired the value of Mercer

Comtty Parcel Number 29-002200.0000.

13. 1 believe that the intermittent, continuing, persistent, fiequent, and increased
- - - -- -

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacemcnt of the westem spillway and ODNR's current management

practices.

FURTf1ER AFFIANT SAYETH NAUGHT.

E

Sworn in my presence and subscribed before me this day ofOclober, 2009.

NotarvlPublic
RITA K SUHR

Notary Puh6c • Stale at 0hio
My Gominission Eaai,^s Iday 13. 20t t

Racord&d in hlercer Coucty

E
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