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The parties to this action, by and through their respective attorneys, hereby jointly

stibmit, for purposes of this action only, that each of the exhibits listed below are authentic for all

purposes in this action:

Tab Desca•iptioco

14 Deposition Transcript with Exhibits of Mary E. Gilbert taken February 3, 2010

15 Deposition Transcript with Exhibits of H. William Gilbert (court reporter error

should be "H. EdwardGilbert°)taken February 3, 2010

16 Deposition Transcript with Exhibits of David Lee Granger taken Febn ary 26,

2010

17 Deposition "I'ranseript with Exhibits of Patricia Highley taken Febrnary 5,

2010

18 Deposition Transcript with Exhibits of Robert Highley taken Febniary 5, 2010

19 Deposition Transcript with Exhibits of Daniet W. Johnsman taken Februaiy 2,

2010

20 Deposition Transcript with Exhibits of Andrea Knapke taken Febniary 4,

2010
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD

COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of MARY E_ GILBERT, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, at the

Central Service Building, 220 West Livingston Street,

Celina, Ohio 45822, on Wednesday, February 3, 2010,

commencing at 4:04 a.m, before Edna M. Hawkins,

Professional Court Reporter and a Notary Public

within and for the State of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

William J. Cole, Esq.

Environmental Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondents:

Thomas H. Fusonie
and

Martha C. Brewer,
Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008
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I N D E X

WITNESS: H. EDWARD GILBERT

Examinations DIRECT CROSS

By Mr. Cole 4

By Ms. Brewer 43

E X H I B I T S

RESPONDENT'S DESCRIPTION

A Affidavit of Mary E. Gilbert

MARKED
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MARY E. GILBERT

of lawful age, a Relator herein, as upon

cross-examination, as hereinafter certified, was

examined and testified as follows:

CROSS-EXAMINATION

BY MR. COLE:

Mrs. Gilbert, my name is Bill Cole.

I'm representing the Department of Natural

Resources in this litigation. I just want

to go over a couple of ground rules here.

I'm going to ask you some questions. Give

me your answer to the best of your

knowledge. Please give verbal answers,

like yes, no, whatever the case might be.

Don't nod your head or give uh-huh or un-un

because she's transcribing it; okay?

THE WITNESS: Okay.

MR. COLE: If I ask you a question you

don't understand or it's confusing, let me

know or tell your attorney and I'll try to

rephrase, and I'm not here to try to trick

you on any questions; fair enough?

THE WITNESS: Yes.

MR. COLE: I will ask, if I'm asking a

question, let me finish. You may think you
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know the answer and then I may change it at

the last minute; the question may go a

different way. Let me finish asking. And

on the same token, I will do my best not to

interrupt you when you're answering; fair

enough?

THE WITNESS: Fair enough.

MR. COLE: Finally, I don't think

we're going to be here too long. If you

feel you need to take a break, jusL let one

of us know. The only condition is if you

got a question posed to you, I'd like you

to go ahead and answer it before you take a

break; otherwise, that's fine; okay?

THE WITNESS: Okay.

Q. Can you tell me where you live, Mrs.

Gilbert?

A. Address --

Q. Yeah.

A. -- is 3003 Bunker Hill Road, Celina,

Ohio.

Q. And what is your educational

background?

A. Just high school.

Q. Did you graduate?
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A. GED.

Q. Any formal education after that?

A. No.

Q. Okay. Do you have any education or

training in agriculture, take any classes or anything

like that?

A. No.

Q. How about engineering?

A. No.

Q. How about anything to do with water

drainage or hydraulics or water movement on land or

anything like that?

A. No.

Q. Okay. Are you employed currently?

A. Yes.

Q. And what do you do?

A. I weld.

Q. Okay. How long you been doing that?

A. Fifteen years at C-Tech's, in St.

Mary's.

Okay. What did you do before that?

A. Worked another factory job.

Q• All right. What was that?

24II A. I built semi-trailers over atIdEL

Strick's, in Monroe, Indiana.
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Q. All right. You say you've been

welding 15 years?

A. Been at C-Tech's for 15 years, yes.

Q. Did you weld somewhere else before

that?

A. No. I built semi-trailers then.

Q. You know I've already deposed your

husband in this case?

A. Yes.

(Xerographic Document, Affidavit of

Mary E. Gilbert, was marked for
identification Exhibit A.)

Q. And you are a party to this case. T

do have some questions. I'm going to show you what I

have marked as Exhibit A. Counsel. Why don't you

take a look at that. You don't have to try to

metnorize it; just take a quick look at that,

including the attachment.

(witness complying.)

Okay. Does that look familiar to you?

A. Yes.

Q- All right. That's an affidavit that

you filled out; correct.

A. Yes.

24 11 Q• You didn't type it up? Your lawyers

did it and you looked at; correct?25
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A. Correct.

Q. And theri you signed that on the back

page back in August?

A. Yes.

Q• Did you review the Affidavit before

your deposition here today? Did you look at it last

night or a couple days ago?

A. Not reall.y. When they typed it up, I

looked at it.

Q. All right. Did you check it for

accuracy? Did you read it?

A. Yes.

Q. Anything that's in this Affidavit that

may have changed any of the statements that may riot

be true anymore that you know of?

A. Not that I know of.

Q• All. right. I noticed in this

Affidavit you have two parcels that are indicated.

One is 21-016 (sic) and then 26-0421 and after

paragraph 2, you only talk about the 412 parcel. Am

I correct that you're not -- the 26-016 you're not

claiming any flooding damage from the State on it; is

that correct?

A. Correct.

Q. All right. So for purposes of this
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case, you and your husband are maintaining it's the

26-0412 that's been damaged; correct?

A. Correct.

Q. All right. How long have you owned

this property?

A. Eighty-six, 1986.

Q. Okay. Did you occupy the property

before you owned it?

A. No.

Q. And do you know from whom you acquired

the property?

A. We went through a real estate, but

Lloyd Granger had owned it. I think it was like a

family deal.

Q. Do you know what you and your husband

paid for it?

A. Eleven hundred arr acre.

Q. And when was that?

A. In 1986.

Q. And did you have any pre-existing

relationship with Mr. Granger; was he a family friend

or did you know him when you purchased the property?

MS. BREWER: Objection. Go ahead.

I'm sorry. 'Po make it clear, when I

object, it just rneans that I disagree with
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something about his question. It could be

a technical disagreement and since there's

not a judge here, I have to preserve my

disagreement for the record so that when we

get in front of a judge later, he can rule

on it. So unless I instruct you not to

answer, you can go ahead and answer if you

can.

A. No, we did not know him.

Q. Okay. So it was a sale on the market?

A. Yes. It was through real estate.

Q. Okay. Do you know how long Mr.

Granger had owned the property?

A. It was in his family. No, I don't

know.

Q• When you bought the property, did

anyone tell you, did Mr. Granger or anyone else tell

you that there was flooding on the property or that

the property could flood?

A. No.

Q. How many acres is this parcel?

A. 39.0 -- or 70, 39.70.

Q. 'Pretty good.

A. Something like 7-0-7, or something

like
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Q. That's exactly what we've got, yeah.

And if you can look at Exhibit 1, it's the last page

on -- When I say, "Exhibit 1," it's actually --

A. Okay.

Q. It's the last page of Exhibit A that I

had given you. Is that the parcel we're talking

about here?

A. Yes, it is.

Q. All right. And that is owned by you

and your husband?

A. Correct.

Q. All right. And I see that -- And your

Affidavit says that some of that is shaded dark. Did

you do that shading or did Mr. Gilbert?

A. I did.

Q•

represent?

All right. And what does that

A. Flooding.

Q• All right. Is that flooding because

of the spillway, you believe?

A. Yes, that is_

Q. All right. And so the, kind of that

triangle portion on the left-hand side, you're not

claiming is was damaged by floodirig; correct?

A. Correct.
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Q. All right. Do you know how many acres

are in the area you claim is flooded?

A. We figured up around 27.

Q. Do you own any other property?

A. Yes.

Q. Real estate?

A. Yes, the other parcel.

Q. Okay. Other than those two?

A. No.

Q. Okay. Do you lease or rent any other

property?

A. We rent.

Q. Okay. And tell me about that.

MS. BREWER: Objection.

Q. Who do you rent from?

A. We -- Daryl Miller and -- Oh, shoot!

Seibert, Richard Seibert.

Q-

residence?

okay. And does that include your

A. No.

Q. Okay. Where is your residence?

A. 3003 Bunker Hill Road.

Q. Okay. Is it on one of these parcels?

Is it on the 016 parcel?

A. Yes.
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Q. All right. What do you do with the

property that you rent or that you pay rent for?

A. He farms it. My husband farms it.

Q. Are you involved with farming at all?

A. No.

Q_ Have you ever been?

A. No.

Q. You don't help him out at all?

A. I'm their go-getter.

Q. Okay.

A. Go get this for me; go get that for

me.

Q. But you're not actively involved,

getting on the land and tilling the soil or anything

like that?

A. No.

Q. All right. Do you know how long

you've had those leases or how long you've been

paying rent; I'm sorry.

A. I'm not sure on that.

Q. Do you have approximate.

A. I'm not sure. I'd have to guess and

I'm not real sure on that; I don't know.

Q. Well, don't guess if you don't know;

that's fine.
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A. I don't know.

Q. Do you know what the terms of the

lease are, of your rent with these individuals?

MS. BREWER: Objection.

Q. How long it's -- Is it for a fixed

term? Is it year-to-year, month-to-month?

MS. BREWER: objection.

A. Yeah-to-year.

Q. And what do you pay them? What's the

rent you pay?

A. $60 an acre.

Q. Both of them?

A. Yes.

Q. Do you know the size, how marry acres

are involved in those two parcels?

A. The one is 16-and-a-half and the other

one -- It's went down a little bit, 'cause he sold

some ground off of it, but it's 42 and a half,

approximately_

Q. Are either of those parcels impacted

by the flooding?

MS. BREWER: objection.

A. No.

Q. And are those parcels that you rent

right now, are those exclusively used for farming?
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E

A. Yes.

2 Q. Is this parcel, in Exhibit 1, the one

3

4

that we're talking about here, exclusively used for

farming?

5

6

A. Yes.

Q. Okay. Do you have any other interest

7 in land? Do you have any other leases or rights in

8

9

any other property --

MS. BREWER: Objection.

10 Q. -- other than the ones we've talked

11 about so far?

12 MS. BREWERc Objection.

E 13 Q. Do you understand my question?

14 A. No, not really.

15 Q. Okay. Do you own any other property

16 other than what we've talked about?

17 A. No.

18 Q. Okay. Do you lease any other property

19 from anyone?

20 A. Other than what we talked about, no.

21 Q. Do you lease any property to anyone?

22 A. No.

23 Q. Where is this property -- How far away

E
24 is this from the west bank of Grand Lake St. Marys?

25 A. About six-and-a-half miles.
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Q. And that's from the west side, the

A. Yes.

Q. -- six-and-a-half miles? How about

from Beaver Creek?

A. Beaver Creek lays right next, right

adjoint (sic) to it.

Q. Okay. That's the northern part then?

A. Yes.

Q. I'm saying the top part

A. Yes, yes.

Q. -- I guess I should say.

A. Yes, sir.

Q. Okay. Do you know whether this parcel

is in flood plain land?

MS. BREWER: Objection.

A. I don't know.

Q. Can you describe your property?

MS. BREWER: Objection.

Q. What's it like? What is it?

MS. BREWER: Objection.

A. A piece of bare ground.

Q. Okay. Are there any man-made

0
2411structures on the property?

MS. BREWER: Objection.25
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A. No.

Q•

level?

What about the topography? is it

MS. BREWER: Objection.

A. I don't understand what you're --

Q. Is the property pretty much flat or i.s

it -- does it have hills and valleys on it or

ditches?

A. It's got a few dips I would say.

Q•

flat?

For the most part would you say it's

MS. BREWER: Objection.

A. No. I would, you know, we got a hill

and it comes down like that, but I'd say it's riot

straight across, no.

Q_ Is all of the parcel farmable? Are

you able to farm every inch of it?

MS. BREWER: Objection.

A. No, because of the way the, way it's

set up. I think it's 39 acres and I think they

figure -- I'm guessing maybe 37 acres farmable or 35,

35 to 37, I think.

Q• Can you poirit to what part of your

parcel is not farmable?

A. Well, we own -- we own so much from
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the road and then, well, of course, you got the

Beaver runnin' there and then we don't farm two acres

in there because of a filter strip.

Q. Okay. Is that up in the right-hand

corner?

A. The filter strip runs from the

entrance. Let me find the entrance. Okay. I see

that's the Little Beaver; right here (indicating), so

it runs down, right through here.

Q. All right. So it starts on Gause Road

and then extends along that corner, along the river

or -- yeah, along the creek; correct?

A. Yes.

Q. Okay. From Gause Road, which is the

right-hand side, is the property at the same level or

is there a dip? Is it at the same elevation as Gause

Road?

A. No.

Q. Okay. Is it lower?

A. Yes.

Q. How much?

A. I'd say there's probably a three foot

0
24 (I Q. Okay.

A. -- drop from the road.25
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Q. How about on the top part, from the

creek, same level or different?

A. As the drive comin' in? No, I would

say it goes up.

Q. Oh, okay. So it's, on the top part

here, your land is higher than the creek?

A. Higher than the creek?

Q. Yeah.

A. It's level with the creek.

Q. It's level, okay. You said somethirig

was higher, the drive --

A. Well, you know, as you come into the

drive, you go up, you know, back to the end of the

field. It, you know, it levels off, but you got that

dip coming in the drive, which is your driveway.

Q. That's in the upper right-hand corner?

A. Your drive comes in right here.

Q. Okay. So it's about midway on the

right-hand side on Cause Road?

A. Yeah, um-hum.

Q. All right. So along the river here,

though, on the very top part, otherwise it's level

with --

24 II A. Yes.

-- with the creek?25 Q•
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A. Yes.

Q. How about the left-hand side; is this

a road here?

A. No.

Q. That's not?

A. That's the fence line.

Q. How about the bottom? That's a road;

isn't it?

A. That's a road.

Q. What's the -- Is it level with that or

is it different elevation?

A. I'm thinkin' it's lower.

Q. Do you know how much?

A. Not very much because you can come off

the road into the field without goin' down any. It's

-- I wouldn't think it would be a foot less.

Q• Okay. But going back, I'm going to

take you back and I'm sorry. For the properties that

you pay rent on that you farm, do you get -- do you

get any benefit, financial benefit from that?

MS. BREWER: Objection.

Q. Let me clarify. Do you get the

proceeds from the crops you farm there?

A. Yes.

Q. What percent?
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A. A hundred percent.

Q. Okay. Are there any rivers or streams

or other waterways on your property?

A. Now, I call it the Little Beaver. We

got one that runs right here (indicating).

Q. Okay. That's in the upper right-hand

corner there?

A. Yeah. I call it the Little Beaver.

Q. All right.

A. You got the Big Beaver and then the

Little Beaver.

Q. How deep is the Little Beaver?

A. I'm saying probably six foot.

Q. Okay.

A. Guessin'.

MS. BREWER: And I'm going to instruct

you not to guess. ,

THE WITNESS: Okay.

MS. BREWER: To the extent that you

can estimate, or make an approximate --

Q-

THE WITNESS: i'll say then.

MS. BREWER: -- that's okay.

As far as you know, has this property

24II always been used for farming?

A. As far as I know.25
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24IJ corn.

Q. Even before you owned it?

A. Yes.

Q. Are the surrounding -- let's say

within a mile in all directions - is that all

farmland, as well?

MS. BREWER: Objection.

Q. If you know?

A. I guess I'd say yes_

Q. You don't recall any wooded areas or

any housing subdivisions within, let's say, a mile of

this property in any direction?

A. No subdivisions.

Q. Some housing though?

A. Personal homes. I mean no apartments

or anything like that.

farmland?

property?

Q• These would be homes that might be on

A. Yes.

Q. Anything else?

A. No.

Q. Okay. What crops do you plant on your

A. He plants beans, wheat, sometimes

Is it on a rotation basis?Q25
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A. Yes.

Q. Do you know whether all of your

property is tillable?

MS. BREWER: Objection.

A. No.

Q. Okay. And I think I asked you if some

of it you could not farm on, other than the two or

three acres otherwise?

A. Other than the filter strip, I'd say

and then what you got for road access and stuff, yes.

Q. Right-of-way, sure, okay. Do you know

what type of soil you have on your land?

MS. BREWER: Objection_

A. No.

Q. Do you know anything about the

drainage on the property?

A. No.

Q. Do you know whether you or, if you

know, if your husband has ever tried to do anything

to the land to alleviate the flooding, to decrease

the flooding?

MS. BREWER: Objection.

A. No.

Q. You don't know or he has not?

A. He has not done nothirr'.
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Q. Okay. Do you know whether there are

any easements on your property?

MS. BREWER: Objection.

Q. Do you know what an easeinent is?

A. No.

Q. It's, essentially, someone having a

right-of-way or an ability to go on or use the

property --

A. They had the right-of-way with that

Beaver Creek --

Q. All right.

A. -- to go up and down it to spray it.

Q. All right. Anyone else? Have you've

given easement to anyone to be able to go on your

property or use your property in a certain way?

MS. BREWER: Objection.

Q. On this property here?

A. No.

Q• Do you participate in the Federal

Program called the Conservation Reserve Program;

that's the filter strip?

A. Yes.

Q• All right. Where is the fi_lter strip?

24A. It lays right next to the Beaver.Aink

The length of the top end of yourQ•25
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property?

say

A. Well, it starts at the -

Q. Edge of that small Beaver, like you

A. Yeah, and then back -

Q. That's your term. I'm going to call

it the Little Beaver.

A. Yeah. Well, yeah, it starts there and

goes back.

Q. To the edge --

A. Yes.

Q. -- where the property joins with

Beaver Creek? And then does the -- do you get some

reimbursement from the Federal Government for that?

A. Yes.

Q. Do you know what you get -- When di.d

you put that up or when did he put that up?

A. I just looked, 2006.

Q. Okay. Do you know what you get from

the government for that?

A. $230 a year.

Q. Do you know if you participate in any

other Federal or State programs, agricultural or

wetlands programs?

MS. BREWER: Objection.
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A. I don't know.

Q. Before the spillway was built, and the

spillway was built in '97, 1997; correct, as far as

you know?

A. Yes.

Q. Okay. I'm going to ask you some

questions. All these questions deal with before that

spillway was modified, okay?

A. Um-hum.

Q. Do you recall if your property ever

flooded before that?

A. Maybe a little bit.

Q. Okay. When you say, "a little bi.t,"

how deep would it get?

A. I don't know if it -- Maybe six

inches. You know,

Q-

t hard to say for sure.

Do you know how long -- Again, before

the spillway, do you know when it did flood, how long

the water would stay there?

A. It'd be gone, I'd say, within a day.

Q. Do you know what caused that flooding?

MS. BREWER: Objection.

A. No.

Q. Did you know when it did flood, before

1997, did the Beaver Creek overtop necessarily --
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A. No.

Q. Okay, Beaver Creek was not overtopped

when you got flooding. So you can say it wasn't

caused by Beaver Creek before 1997; is that right?

A. No, I can't say that --

Q. Okay.

A. -- because it could have been.

Q. Okay. You just didn't see it overtop?

A. No.

Q. Fair enough.

A. Not to my knowledge.

Q- Okay. So I don't mean to ask the same

question. There were times that your property was

flooded -- Your property did flood sometime before

1997, even though Beaver Creek did not overtop;

correct?

A. I don't know if you'd really call it

flooding. It mighta had water in it for maybe 10, 12

hours maybe.

Q. What's your understanding? What does

flooding mean to you?

MS. BREWER: Objection.

A. I would say where water is standing in

your -- on your ground.

Q. Okay. Do you know how often your
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property had standing water before 1997?

A. No. lt seemed like it was something

you wouldn't remember because it was not that: oft.en.

Q. More than once a year, maybe?

A. I can't even say that.

MR. COLE: Can you stop for a second.

(Discussion off the record.)

Q. Do you recall when you did have

standing water before 1997 if it was a particular

time of year?

A. I don't remember.

Q. When it did flood, did it damage your

crops?

A. Not -- I would say no because, you

know, it was so light that, you know, it wouldn't -

might get water on top of 'em then it'd be off in a

day or so.

Q. Before 1997, did you ever go to get

any help from any government due to any flooding?

MS. BREWER: Objection.

A. No.

Q. Did you ever keep any records of any

flooding on your property or do you know whether your

husband did?

A. No.
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Q•

farming?

Did anyone ever help you with the

A. No.

Q. Family?

A. No.

Q. Do you know if -- Do you or do you

know if your husband or both of you carried crop

insurance?

A. We do not carry it.

Q. Why not?

A. Too expensive, I guess.

Q. Do you have any idea what your crop

yields have been before flooding?

A. No, 'cause we put everything together,

so can't rule out that this one field done better

than the other.

Q. You don't do 'em per property?

A. No.

You don't do any sort of records that

way?

A. No.

Q•

been appraised?

Do you know if your property has ever

MS. BREWER: Objection.

A. Not since we've had it.
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Q. Do you know if it was appraised when

you bought it?

A. - No.

Q. It was not or you don't know?

A. I don't know.

Q. okay. Do you have any idea what your

property is worth?

A. No.

Q- Have you ever looked at other nearby

sales or anything to try to determine what the value

of the property is?

A. No.

Q. You ever try to sell your propezty?

A. No.

Q. Let's talk about post- 97 now, after

the spillway was modified. Do you believe there is

anything that could have contri.buted to more water on

your land other than the spillway?

A. No.

Q. Why not?

A. Because the water was running from the

spillway down through the Beaver, which our ground

lays right next to Beaver and that's where the water

was coming from.

Q• How did you learn ttiat? Did you
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independently check that or did somebody tell you

that was going on?

MS. BREWER: Objection.

A. You can go right up there at the

spillway and see it runnin' out. I mean it's gonna

come your way; it's comin' west.

4.

spillway?

Did you do that? Did you check the

A. Oh, yes!

4- Since 1997, do you know how many times

your property has been flooded, this property here?

A. Three times that I know of for sure.

Q. Okay. When were those three times for

sure?

A.

three times.

Q-

2003, 2005 and 2008.

Okay. Let's go most recent and work

2008, how many times did it flood that

I would say three times. We replanted

Do you remember when, in what months

or what seasons?

A. Possibly May and June.

Q. Three times in those ciioriths, late

spring, early summer?
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A. Yes, plantin' season.

Q. And do you remember how deep the water

got those times?

A. Enough to cover the crops and kill

them and so you'd have to replant.

Q.

that was?

Do you know if you measured how deep

A. No.

Q. How long on those -- There are three

separate floods; right? When you say it flooded

three times, it flooded, dried up, then flooded

again?

A. Yes.

Q. Do you remember how long the water

stayed standing on your land on each time in 2008?

A. I would say two-to-three days.

Q. On each of those?

A. Yes.

Q. That's enough to kill all the crops?

Did it kill all the crops underneath it?

A. It killed 'em and then you had -- Yes.

Q. How about 2005, how many times did

your land flood?

A. I'm not sure how many times. I'd say

one good one for sure because it probably took all



33

11

E

E

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the crops that year.

Q. And how -- By the way -- I'm sorry to

go back. In 2008, this was for -- You shaded this.

This was for 2003; right?

A. Correct.

Q. How much of your parcel was flooded

the three times in 2008?

A. I'm not sure, but --

Q- Do you know how many acres about?

A. No. I don't know how much he

replanted on it.

Q. More than half, less thari half?

A. I'd say more than half.

Q. okay.

A. Right at a half.

Q. Can you identify or point out a

particular -- where you think the flooding occurred

or maybe where it didn't occur?

A. Well, it wouldn't a occurred up here

in this corner.

Q. Okay. So the unshaded area didn't

flood in 2008 -- 3; it didn't flood in 2008; right?

A. No.

Q. Would it be correct?

A. I would say that's pretty --
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Q. By the way, is that corner there, is

that at a higher elevation?

A. Yes.

Q. You think that's why it didn't flood?

MS. BREWER: Objection_

A. Yes.

Q. Where else did it flood or not flood

in 2008?

A. I'm not real sure. I don't know. I'm

not gonna say.

Q. How about in 2005, how much -- You

said you had one big flood, maybe more in 2005.

Where -- Again, I assume this southwest corner, here,

wasn't flooded or the bottom, left?

A. Yes.

Q. Was that more Lhan half your land in

2005, less than half?

A. More than half.

Q. Do you know, specifically, where?

A. It flooded?

Q. Yes.

A. Pretty much where the shaded areas is.

Q. Okay. So about the same amount as --

the same acreage as 2003?

A. Yes.
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Q. How deep was the water in 2005?

A. I'm guessin' probably five, six foot.

Can't guess; sorry.

MS. BREWER: That's okay.

Q. To the best of your recollection.

A. I'd say five-to-six foot.

Q. So it was worse in 2005 than 2008?

A. Yes.

Q. Okay. And how long did the water say

after the big one?

A. Probably a week, 10 days. I'd say a

week.

Q- All right. 2003, that's what this is,

the shaded part is for; correct? Although you said

it would also be 2005. That's where it flooded?

A. Yes.

Q. All right. Was that the worst

flooding since 1997 that you experienced?

A. That wouldn't be the only flooding.

think --The others, I wouldn't consider a flood.

Q. What would you consider 'em?

A. Just, just a little water that, you

know

24 II Q. Okay.

MS. BREWER: I'm sorry. Hold on a25
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second. The time period you're talking

about is since 2007?

MR. COLE: Since 1997.

THE WITNESS: No, -97.

MS. BREWER: Since 1997, okay.

Q. In 2003, how deep was the water?

A. I'd say six foot.

Q•

your land?

And do you know how long it was on

A. Probably a week, 10 days.

Q. Was that a one-time event in 2003?

MS. BREWER: Objection.

A. I don't know.

Q. In other words, after that, the flood

that lasted a week, was there flooding before and

after or was it just that one week or approximate

week that you had the flood up to six feet or so?

A. I don't know. I mean, it could have

been after, too, but --

Q. All right. And do you know in that,

in 2003, whether the Beaver Creek overtopped?

A. It did.

Q. Did it overtop in 2005?

A. Yes.

Q. Iiow about in 2008?
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A. I don't know.

Q. Do you know whether it's overtopped

since 2008?

A. No.

Q. You don't know or it has not?

A. It has not.

Q. What happened to your property as a

result of the flooding? What kind of damage did you

have?

A. A lot of soil damage, lot of debris,

erosion. I mean, you know, you walk around and the

banks are caving in.

Did you have to do something as a

result of that or did your husband have to do

something to alleviate that?

A. We didn't do -- He didn't do nothiri'.

Q• Or is any of your proper permanently

damaged from flooding?

MS. BREWER: Objection.

Q. In other words, today, is there a part

of your property you can't farin because of flooding

on it because of what you've indicated?

MS. BREWER: Objection.

A. I don't know.

Q. Did the depth, any of the times that
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it flooded, either in -08, '05 or -03, was it pretty

consistent with the depth, consistent through this

shaded area or was it more shallbw or deeper in

parts?

A. I'd say it was pretty well even all

the way across.

Q. After 1997, did you ever go for any

governmental assistance due to flooding?

MS. BREWER: Objection.

A. No.

Q. Did you ever seek any assistance of

any programs or anything?

A. No.

Q.

of flooding?

Have you changed your land use because

MS. BREWER: Objection.

A. No.

Q. Have your crop yields been down

because of flooding?

MS. BREWER: Objection.

A. I'd say yes.

Q. And why do you say, "I'd say yes?"

Are you sure or just a gut feeling?

A. Well, you got a 40-acre field and

gettin' a wagon-load of beans off of it, you lost a
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crop.

Q. Have you ever compared your.yield,

even your overall yield with pre-flooding versus the

way it is now?

A. Well, I've seen wagoris some with not

being flooded, say three, four wagon-loads, compared

to the one, so you know that the flooding damaged

crops.

Q. You don't know -- Could the crops have

been damaged by some other cause?

MS. BREWER: Objection.

A. No.

Q. Why not?

MS. BREWER: Objection.

A. If you see the water layin' on it, you

would now that the water damaged it to lower your

yield.

Q. This year you said there was no

flooding; right -- or excuse me -- in 2009, last

year, no flooding, no serious flooding?

A. No. It was dry last year.

Q• All right. Was your crop yield good

that year, looked like it had been in other years

that wasn't flooded?

A. No, because it was dry, you're not
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going to get the crop either.

Q. All right. Well, then, let me ask you

this: Did you have any dry periods in 2008?

A. I would say no.

Q• Do you know that, specifically, or is

that just sort of a guess?

A. Well, we had flooding.

Q. Right.

A. So I wouldn't think it would be a dry

year.

Q• Well, you had flooding during a couple

sometime in May and June. What about other times

in the year? Did you have a dry period?

A. The rest of the year?

Q. Yeah.

A. I don't know.

Q. Is it possible, then, that your crop

yield would have been affected besides flooding?

MS. BREWER: Objection.

A. I'm trying to think back.

MS. BREWER: And you can take your

time if you need to think.

A. We're talking 2008; correct?

Q. Correct.

A. I would say no. It was because of the
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flooding.

Q. Do you have any opinion of what the

value of your property is today?

MS. BREWER: Objection.

A. No, I don't have an opinion.

Q. Have you looked at other sales?

MS. BREWER: Objection.

A. No.

Q. Has anyone told you what they think

the property is worth?

A. No.

4- Has anyone ever tried to buy the

property off you?

A. No.

Q- Until this lawsuit, and I'm talking

about after 1997, did you ever -- or do you know if

your husband went to the State of Ohio or went to

anyone to complain or to get any help because of

this?

MS_ BREWER: Objection.

A. No, I don't know if he did or not.

Q. You didn't bring any legal actions or

any formal written complaints to anyone because of

the spillway?

MS. BREWER: Objection.
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1 A. No.

2 Q. How come?

MS. BREWER: Objection.

3

4 A. I don't know.

5

7

8

MR_ COLE: Thank you.

MS. BREWER:
I just have two follow-up

questions.

EXAMINATION

9 BY MS. BREWER:

Back in 2003, 2005 and 2008,
what did

Q.10

ii you think was going
to happen with the flooding?

12 MR. COLE: I'll object.

A. What do I think
was going to happen?

13

Q. Um-hum. Did
you think it was going to

14

15 continue?

A. Well, yes, because they're not doin'

16

17 nothin' with the spillway• i mean, they keep the

water up and then when it gets so full, it just keeps
18

running down to us and then you can't -- they won't
19
20 control, they won't control the spillway. They need

21 to keep the level down lower, so when we do get a

22 little bit of rain, it don't all wash out from us --

23 on us. If you get two or three inches of rain and

24 you already got the lake full and you got 13,000

25 acres of water comin' at you, you're gonna get
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flooded.

Q. Okay.

MS. BREWER: That's all the questions

that I have.

MR. COLE: And I have a follow-up.

MS. BREWER: Okay.

RECROSS-EXAMINATION

BY MR. COLE;

Q. You still farm the property today -

have a couple. You still farm the property today;

right?

A. Yes.

Q-
rlooding hasn't completely destroyed

the farming use of your property; has it?

MS. BREWER: Objection.

A. It hasn't stopped you from farming,

but it's farm ground. You take your chances with it.

Q. But today, you are still farming the

property, selling your crops; correct?

MS. BREWER: Objection.

A. Yes.

MR. COLE: That's all. Thank you.

MS. BREWER: Okay. Well, I have one

last question.

RE-EXAMINATION



44

E

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

BY MS. BREWER:

Q. Has your flooding of your property

gotten worse before 2007 or after 2007 -- I mean 1997

or after 1997?

A. It's a lot worse after -99 when the

spillway was finished, so after that. I don't

remember any flooding before `97; that stands out in

your mind. Then after '97, -98, I mean you recall,

you know, the big flood, 2003, 5, 8, you know,

replantins' and all this, and it's gotta be, 'cause

you go to town and you see the water runnin' over the

spillway. You know where the water's comin' from.

They need to coritrol the spillway more.

Q. Okay.

CONTINUED RECROSS-EXAMINATION

BY MR. COLE:

C2•
And then -- Always getting the last

word. You don't know for sure that your property

never flooded before 1997?

MS. BREWER: Objection.

A. We lived out in that area since '69.

We'd drive by that -- Before we bought that farm, we

drove by that. I've never seen water in it.

Q. Okay. Do you know for sure since

before 1997, there was -- are you saying there was

22

23

24

25
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never an instance where there might have been

standing water on the property --

MS. BREWER: Objection.

Q. -- for any length of time?

A. I can't say that, but I --

Q. Okay.

A. -- I'd say, you know, it's not as --

you don't see the big water stands like you do now.

Q. Okay. But there could have been

flooding beforehand then --

MS. BREWER: Objection.

Q. -- 'cause you wouldn't know -- you

weren't watching it all the time?

MS. BREWER: Objection.

A. I'd say no because that water didn't

run out of the lake like it does now.

Q. But you agree that flooding or

standing water can be caused by things other than the

spillway; could be a heavy rain, couldn't it? I'm

not saying it did; just it could.

A. I'd say a water stand is from the

rain. Flood is from a lot of water gushing out at

you.

Okay. And that's your definition of a

flood is coming from the spillway?
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A. I'd say a lot of water coming from --

It -- That much water is not gonna come out of the

sky.

Q• You sure?

A. I would think yes.

Q. Okay. I'm not going to beat a dead

horse.

MR. COLE: Thank you very much,

Mrs. Gilbert.

MS. BREWER: When the court reporter

is done today, she'll go back and type up the whole

conversation that we had and you have the right to

read over it and make sure there are no mistakes in

anything that you said or you can waive that right if

you don't want to do that. I can't tell you what you

should do, but I can recommend that most people do

read their transcript, so would you like to read your

transcript?

THE WITNESS: Yes, I would.

MR. COLE: Thank you very much.

Thanks for coming in.

(At 4:55 o'clock, PM, the deposition concluded.)
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of her aforesaid deposition the said MARY

E. GILBERT was sworn to depose the truth, the whole

truth and nothing but the truth; that the foregoing

is the deposition given at said time and place by the

said MARY E. GILBERT; that said deposition was taken

in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth; that

said deposition was taken by me; that the transcribed

deposition was submitted to the witness for her

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 15th day of February, 2010.

/
---- -^^ -= =_------

My Commission Expires: Edn`a M. Hawkins

September 17, 2012 Notary Public - State of Ohio



AFFIDAVIT OF MARY E. GILBERT

STATE OF OHIO

COUNTY OF MERCER

My name is Mary E. Gilbert. I am over the age of 31, and I am competent to make this

affidavit. The facts stated herein are w•ithinmy personal knowtedge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan. Director,

Director (collectively "ODNR"1-

'?. Specifically, I. with my husband H. Edward Gilbert, am the owner of real estate

described as Mercer County Parcel Numbers 26-01600.0000 and 26-041200.0000.

3. 1 have owned Mercer County Parcel Numbers 26-01600.0000 since

approximately 1978 and'6-041"_'00.0000 since 1986.

4. Mercer County Parcel Number 36-041200.0000 lies on the south bank of Beaver

Creek.

5. Since ODNR replaced the westem spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spilhvay for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 26-041200.0000 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the westem spillway of Grand Lake St.

^Mary's.

DON000192



6. Specifically, as a result of OI)NR's replacement of the western spillway and its

ciurent management praetices, Mercer County Parcel Number 26-041 200.0000 has flooded at

least 4 times- On each occasion. Mercer County Pareei Number 26-041200.f1000 was inundated

with water at depths varying from at least 2 to 6 feet_

7. Since ODNR's replacement of the westem spillway and its current management

practices. Mercer County Parcel Number 26-041200.0000 floods more rapidly aiid remains

flooded for longer periods of time. On each occasion of flooding. Mercer County Parcel

Number26-041200_0000 reniained inrmdated with water for a period (if at least 3 days to a week.

8. To my recollection, prior to ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number''6-041''00.0000 did not flood.

9_ To date. the most invasive flood occurred in 2003 with at least 27.8 acres of

Mercer County Parcel Number 26-041200.0000 being flooded with at least 6 feet of water for at

least a week. A true and aecurate copy of a black and white aerial from the Mercer County

Auditor's website of Mercer County Parcel Number 26-041200.0000 is attached heretn as

Exhibit I. I have shaded in the area of the parcel that was flooded in 2003.

10. Mercer County Parcel Number 26-041200.0000 also experienced severe flooding

in 2005.

H. Mercer County Parcel Ninnber'_6-041 200A000 was again flooded at least twice

in the Summer of 2008.

12. As a direct result of the flooding, Mercer County Parcel Number 26-041300.0000

has suffered damage in the fotm of loss of crops, field and bank erosion, the deposit of silt, sand,

stones, and other debris such as wood, trees, trash cans and trash, and fish.

DON0a0193 {
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13. '1 he flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 26-041200.0000.

14. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe f]ooding froni the western spillway of Grand Lakc St. Marys will inevitably recur as a

result of ODNR's replacement of the westem spillway and ODNR's current management

practices.

FUR'I'HF,R AFFIANT SAYETH NAUGHT.

Sworn in my presence and subscribed before me this ^day of August, 2009.

dOSEPH R. MkLLER
AttomeyatLaw

State ol OTPublicNufa tl^,ry
= My Commission ^Fias No Exp

O' Sectlon147.NR.0.

( DOn10001 s4
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T_ DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD

COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL

RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of H. WTLLIAM GILBERT was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, at

Central Service Building, 220 West Livingston Street,

Celina, Ohio 45822, on Wednesday, February 3, 2010,

at 11:00 a.m. before Edna M. Hawkins, Professional

Court Reporter and a Notary Public within and for the

State of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincirinati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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APPEARANCES:

On Behalf of. Ohio Department of Natural

Resources:

William J. Cole, Esq.

Environmental Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

Martha C. Brewer

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus Ohio 43216-1008
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I N D E X

WITNESS: H. EDWARD GILBERT

Examinations DIRECT

By Mr. Cole 4

By Ms. Brewer

CROSS

62

E X H I B I T S

RESPONDENT'S DESCRIPTION MARKED

A Affidavit of H. Edward Gilbert 9

B A Deed 13
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H. EDWARD GILBERT

of lawful age, a Relator herein, called as on

cross-examination, being first duly sworn, as

hereinafter cert:ified, was examined and testified as

follows:

DIRECT EXAMINATION

BY MR . COLE:

We're here on the deposition of Edward

Gilbert. Mr. Gilbert, my name is William

Cole. I'm with the Ohio Attorney General's

Office and I representing the Department of

Ohio Natural Resources in this case.

Just a couple ground rules. I think

this is going to go preLty straightforward

today. If I ask you a question you don't

understand, feel free to ask me to clarify

it or you can ask your attorney_ My job is

I'm not here to try to trip you up or

confuse you, so if you don't understand a

question, just ask me to rephrase it.

If I am asking you a question, I would

ask that you let me finish that question.

You may think you know the answer, but

something may happen at the last minute, so

please let me go ahead and finish the



4

El

E

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H. EDWARD GILBERT

of lawful age, a Relator herein, called as on

cross-examination, being first duly sworn, as

hereinafter certified, was examiried and testified as

foll.ows:

DIRECT EXAMINATION

BY MR. COLE:

We're here on the deposition of Edward

Gilbert. Mr. Gilbert, my name is William

Cole. I'm with the Ohio Attorney General's

Office and I representing the Department of

Ohio Natural Resources in this case.

Just a couple ground rules. I think

this is going to go pretty straightforward

today. If I ask you a question you don't

understand, feel free to ask me to clarify

it or you can ask your attorney. My job is

-- I'm not here to try to trip you up or

confuse you, so if you don't understand a

question, just ask me to rephrase it.

If I am asking you a question, I would

ask that you let me finish that question.

You may think you know the answer, but

something may happen at the last minute, so

please let me go ahead and finish the
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question. I, too, will do my best not to

interrupt you when you're answering.

I would ask you to give verbal

answers. The nod of the head or the

un-huh, un-un are sometimes tough to take

down, so please try to give verbal answers,

yes, no, whatever the case might be.

THE WITNESS: Yeah.

MR. COLE: And I don't think we're

going to take too long. If you need to

take a break, that's fine. The only thing

I would say is if there's a question

pending, go ahead and answer that question.

Let's not take a break while one is

pending, but -- Sound good to you, sir?

THE WITNESS: Yeah.

MR. COLE:

before we begin?

Q-

Do you have any questions

THE WITNESS: No, not really.

MR. COLE: All right.

Sir, can you tell me a little bit --

Can you state and spell you name and give us your

address.

2411 A. My full name?

Q. Yes, sir.25
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A. It's Harold Edward Gilbert. It's

H-A-R-L-- O-L-D, E-D-W-A-R-D, G-I-L-B-E-R-T.

Q. And your address, sir?

A. 3003 Bunker Hill Road, Celina.

Q. Is that within Celina or is that -- is

that actually within the city limits?

A. No.

Q. okay. How far outside of Celina is

it?

A. Six ntile -- or about seven mile, seven

mile.

Q. And sir, what's your schooling?

What's your schooling background?

A. Not too good.

Q• That's all right. What is it?

A. About the ninth grade.

Q. Okay. You did not graduate high

school?

A. No.

Q - And you've had no education since

then, formal education?

A. No.

Q. All right. Have you ever had any

training or taken any classes or any courses in

agriculture?
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A. No.

Q. How about engineering?

A. No.

Q. How about anything to do with water,

either hydrology or water movement or draining,

anything like that?

A. No.

Q. Okay. What do you do? What do you do

for a living?

A. Well, I'm retired now.

Q. All right- How long you been retired?

A. Since -- About a year and a half.

Q-

retired?

And what did you do just before you

A. I done sandblasting or edging for sand

-- You know, it was sandblasting, just edging, signs

and things.

Q. How long did you do that?

A. Nine years.

Q. How about before then?

A. I used to work in a factory, rnaking

tables --

Q. Um-hum.

A. -- for 29 years.

Q. And before that?
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A. That was about

Q. Okay. All right, did you ever do any

farming?

A. Yeah.

Q. Okay. Tell me about that.

MS. BREWER: Objection.

Q. Just tell me about what you've done

with farnting.

A. In farming?

Q. Yes.

A. Well, I started farming when I was

probably, oh, 20.

Q. Okay. And where have you farmed? Let

me rephrase. Do you farm your own land?

A. Yes.

Q. Okay. Did you farm anyone else's

land?

A. Yes.

Q. Okay. Tell me about that. Who have

you farmed for?

A. I farmed for a Dick Seiberd and a

Daryl Miller.

Q. Are they both in or near Celina?

A. Yes.

Q. And you say you farm your own
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property?

A. Yeah.

Q. Okay. What did you farm, what kind of

crops?

A. Oh! Beans and wheat.

Q. What is your -- What does Mrs. Gilbert

do, your wife?

A. She works at a factory, factory

worker.

Q. What does she do there?

A. She welds.

Q. She still do that?

A. Yeah.

Q. All right. I'm going to ask you a

little bit about your property. So you have --

MR. COLE: Well, we'l1 go to your

affidavit. I'd just like to go ahead and

mark this as -= We've been doing these by

letters; right?

MS. BREWER: Right.

(Xerographic Document, Affidavit of H.

Edward Gilbert, was marked for

identification Exhibit A.)

Mr. Gilbert, I'm going to hand you

what I've marked as Exhibit A. 'I'ake that and look at

that for a second. Go ahead and look at the whole
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document. I'm not going to quiz you on it, by the

way. I just want you to see if you're familiar with

A. Yeah.

Q. You can look at the other pages, too.

A. Um-hum.

Q. All right. Sir -- Oh, on the last

page of this Affidavit, sir, is that your signature?

Did you sign that?

A. Yes.

Q•

document?

All right. Are you familiar with that

A. Yes.

Q- Did you type it up and sign it or did

you -- Did you prepare the document at all?

A. What do you mean?

Q. Did you type this up and sign it?

A. No.

Q. Okay. Do you know who did? Was it

your lawyers?

A. I'd say it was my lawyers.

Q. Okay. Do you remember the first time

you saw this?

A. On the date? No, not really.

Q. Well, generally, do you remember it?
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A. No.

Q• Let me ask you this: Do you recall,

did somebody from one of your lawyers or somebody

from their firm come to your house and you looked at

-- and you signed this. Do you recall if that's what

happened?

A. No.

Q•

that?

Did you go down to Columbus and do

A. No.

Q. Do you remember how you saw this and

where you were when you signed it?

A. Forget what the place was now.

THE WITNESS TO HIS COUNSEL: Oh! Did

we do it at the Holiday Inn?

MS. BREWER: Um-hum.

A. Yeah, that's what -- I was trying to

think.

Q. Was that here or in Columbus?

A. Here.

Q. Okay. So it was prepared for you when

you -- Did you review it before you signed it?

A. Yeah.

Q. As far as you know, everything here

was accurate at the time to the best of your
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knowledge?

A. Yes.

Q. The information here. All right.

Now, I notice and you can look at paragraph two

there, sir. It says you and your wife own two

parcels, two parcel numbers and that's the 26-016 and

the 26-0412; do you see that?

A. Yes.

Q. Now, it appears that you're only

claiming one of these parcels has been damaged or

taken due to flooding from the spillway; is that

correct?

A. Yes.

Q. So the 26-01600.0000, you're not

claiming is damaged because of the spillway; are you?

A. No.

Q. All right. No -- You said, "no."

That one you're claiming is not damaged; that one has

not been harmed by the State?

A. No.

Q. All right. And as far as the parcel

that you do talk about in this Affidavit that, if I'm

correct, you've owned that since 1986; is that right?

A. Right.

Q. All. right. From whom did you get that
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property?

A. That was -- What was his name. I

don't -- I can't even think of his name now.

MR. COLE: I'll go ahead and mark this

as B and maybe this'11 help you remember.

(Xerographic Document, a Deed, was
marked for identification Exhibit B.)
You go ahead and take a look at that,

sir, and does that refresh your memory on -- I'm

handing you a document that I've labeled as Exhibit

B. Is it Mr. Dreffer; is that who i.t was?

A. Dreffer?

Q. Or Bradford or Bonfiglio or Granger?

A. Granger.

Q. All right, all right.

A. Floyd Granger.

Q. Maybe Boyd?

A. Boyd? It was either Boyd or Floyd.

Q. Okay.

A. I only met him once.

Q. All right. And does this document

look familiar to you sir? And let me say this has

been supplied by your attorneys to us. That's were

we got it.

24 A. Yeah, yes.

Okay. Can you tell me, how did you25
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Did you know the prior owners, the people you bought

the property from?

A. No.

Q. Was this a sale on the open market?

Was it an arms-length transaction --

MS. BREWER: Objection.

A. No.

Q• if you can recall. If she objects,

you can still answer unless she tells you not to?

A. No; it wasn't.

Q. It wasn't what?

A. It wasn't on the market.

Q. Okay. Can you tel.l me, if you

remember -- I meari, it's been a while, but what were

the circumstances of this sale? How did you get the

property if it wasn't an arms-length sale, how did

you get it?

A. It was in a real estate. A guy was

selling it private, but a real estate owner owned it,

had the property and we talked to him.

Q. Do you recall what yon paid for it,

what the value of it was per acre?

A. I think it was $1100 an acre.

Q. Do you know how long those who sold it

to you had owned the property?
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A. No.

How many acres are in this parcel that

we're talking about; do you know?

A. There was 39.9/10th acres.

Q• And on that Exhibit A, sir, if you go

to the last page and it's -- Yeah, go to that last

page on that one. And if you look at the top there,

it has a premarked Exhibit 1 and it appears -- that

was --

A. Okay.

Q. -- that was provided to us by your

attorneys. Is that your parcel that's involved in

this case, sir? Do you recognize that?

A. Yes.

Q. All right. And I see some of that is

darkened. Can you tell me what that signifies?

A. Well, the darkness

flooded.

Q-

is where it's all

All right. And do I understand that

your wife, Mrs. Gilbert, did the shading on that?

A. Yes.

Q. All right. And do you know about how

many acres this is of the shaded area, the part that

was flooded?

A. I think it was 27-and-a-half acres,
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Q. Other than the two parcels we've

identified, do you own any other properties?

A. Just where I live.

property?

lease to?

Q• All right. Do you lease or rent any

A. Yes.

Q• Okay. Tell me about that. Who do you

A. No. I rent. I don't lease nothin'.

Q• All right. You don't lease to anyone

A. Right.

Q• but you lease. Is that your home?

A. Well, I rent ground; I don't lease to

nobody; I rent ground.

Q. All right.

A. I rent my neighbor's ground.

Q. Where is that located?

A. That would be on Township Line Road.

Q. Is that in Mercer County?

A. Yes.

Q. Who do you lease to -- or who do you

24 II rent Lo?

A. who do I rent from? Well, I got a25
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Have I got it right?

Q. Well, it's my job. I gotta get it

right. It's not your fault, so let me go back. You

pay rent for land; right?

A. Right.

Q. All right. To whom -- Who rents you

land?

A. Dick Seiberd.

Q. Okay. And that is on the Township

Line Road?

A. Yeah.

Q. What kind of property is that?

A. It's kind of a rollirig property.

Q. A what?

A. Rolling ground.

Q. Okay. Do you know how many acres

is?

A. Forty-two acres and a half, I think,

in there.

Q• And what do you do with the property?

A. I put beans, wheat and corn on it,

rotation.

Q. Where is that property in relations to

in relation to the property that's in this case?

A. It's -- Let's see. It'd be, I'd say
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half a mile west from here. Maybe a-- I'd say a

mile, maybe, west of this right here or north of it I

meant.

Q• Do you and your wife lease that

property or do you pay rent for that property?

A. Yeah.

Q. Does anyone else?

A. No, just me.

Q• How long have you leased that

property? How long have you leased that property or

how long have you had that -- been paying rent on

that property?

A. I probably rented that property,

probably 17 years.

Q. Has it been continuous?

A. Hum?

Q. You've had that property and you've

farmed that property and leased it for 17 continuous

years?

A. Yeah.

Q. What are the terms of that? How much

do you pay in rent? Do you pay it monthly or what's

the conditions for that?

MS. BREWER: Objection. Can you

restate the question?
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Q- What are the terms of your rent and

your lease there?

MS. BREWER: Objection. If you know

you can answer the question.

A_ What I pay him a year?

Q. Yeah.

A. I pay, like, two times a year $60 an

acre.

Q. Is he a friend of yours?

A. Well, his -- He's -- His grandpa owned

it first and then the boy, he owns it now. Yeah,

he's a pretty nice guy.

Q. Do you know if he leases other

property out to other people?

A. Yeah, where he lives he leases.

Q. Do you know what he charges them?

MS. BREWER: objection.

A. No.

What do you get out of that? Are you

allowed to take any benefit from that property?

MS. BREWER: Objection.

Q. Let me ask you this: Do you get a

share of the crop, the proceeds from that?

A. From what I rent?

Q. Yes.
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A. I get the whole hundred percent of it.

Q. Do you have any other, other than the

two parcels, the one parcel in this case, your

property and the property that you rent, is there any

other property that you have an interest in, either

own or lease?

MR_ BREWER: Objection.

A. Yeah, I got another property I rent.

Q. Okay, Tell me about that.

A. It's 16 acres on there.

Q. And you say you rent. Do you rent to

someone or do you pay rent?

A. No. I pay rent.

0. And where is that property?

A. It'd be just right north of that

property I just told you about.

Q. How far north?

A. Right across the road?

Q. And who do you rent from?

A. Daryl Miller.

Q. And how much do you pay him?

A. I pay him the same.

Q. Sixty acres -- $60 an acre, twice a

AOL
2411 year?

A. Yeah.25
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Q• And do you get a hundred percent of

the crop proceeds from it?

A. Yeah.

Q- Same conditions?

A. Yeah. I pay him once a year.

Q. So 120 a year, once a year'?

A. Hum?

Q. Oh, oh, okay, all right. Sixty

dollars you pay once a year, all right. Any other

properties?

A. (No verbal response.)

MS. BREWER: You have to answer yes or

no.

A. Oh! No.

MS. BREWER: That's okay. Everyone

forgets to do that.

MR. COLE: That's right. That is

right.

Q. Where is your -- Oh! Let me ask you:

On those two properties that you pay rent and you

farm, do they ever flood?

A. No.

Q• How far are those properties from the

west side of Grand Lake St. Marys, if you know? Do

you know how far they are?



22

A. They'd be, probably, about six mile.

E 2 Q• And never had any flooding problems

-3 with those properties?

4

5

A. No.

Q. All right. Let's go back to your

6 property here, the one that's involved in this case.

7 Where is that property in relation to -- well, let's

8

9

start with Grand Lake St. Marys; do you know how far

that is?

10 A. It would be six mile west of town.

11 Q• How about where is it in relationship

12 to Beaver Creek?

E 13 A. This property?

14 Q. Um-hum.

15 A. It lays right beside of it.

16 Q. It's adjacent to it?

17 MS. BREWFR: objection.

18 Q. It's right next to it?

19 A. Yes.

20 Q. All right. And where is Beaver Creek

21 on this; is that at the top part?

22 A. Yeah, it's right here.

23 (Witness indicating.)

E 24 Q. Okay. It's in the -- Okay. You're

25 pointing to the, basically, the northern -- or the
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top part of this picture, where it curves down?

A. Right.

Q. All right. And how about the Wabash

River?

A. I'm about four miles from the Wabash

River.

Q. Tell me again -- I know you just

answered -- how far from the lake?

A. Six mile.

Q. When you purchased the -- this

property in 1986, do you know whether the -- did you

know whether the property was in a flood plane area?

MS. BREWER: Objection.

A. No.

Q. To your knowledge, is your property in

a flood plane area?

MS. BREWER: Yes.

A. Yes.

Q. All of it?

A. Just this property?

Q. Yes, sir.

A. I'd say yes.

MS. BREWER: Objection, and you don't

need to guess. Answer what you know.

A. Well --
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Let me ask you, sir: Are there any

Tell me about the lay of the land on your property.

MS. BREWER: Objection.

A. I don't know what -- What do you mean?

All right. Just describe your

property. Describe this parcel.. I mean we've got a

picture of it. What's it like?

MS. BREWER: Objection.

Q. Is it flat land?

A. Yes.

Q. Are there any hills on it?

A. Yes.

Q. Okay. Do you know about how high

those hills are?

A. No, not really.

Q• Do you know how many hills there are

on your property?

A. One.

Q• Do you know -- Can you point,

approximately to, where that hill is?

A. Right here.

(Witness pointing.)

Q. Okay. It's in the -- So it's kind of

in the southwest corner of that?

A. Yes.
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Q. All right, as shown on Exhibit 1.

MS. BREWER: And to be clear, he was

indicating the area that's not shaded as

the part that floods.

A. Right here is the hill.

Q. Right. You're talking about the area

there, sir, that that hill does not get -- it's not

in the shaded area; correct?

A. Yes, that's right.

Q. I am correct on that?

A. Yes.

Q. Okay. Do you have any --

Q-

MR. COLE: Off the record.

(Discussion held off the record.)

On this parcel, sir, that's attached

to your Affidavit as Exhibit 1, are there any

man-made buildings or any structures on this

property?

A. No.

Q. Are there any rivers or streams on

your property?

A. Yes.

Q. Okay. Can you tell me about those?

A. There's just a little ditch right

here.
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Q. Okay. And that's kind of that little

triangle in the upper right-hand corner?

A. Yes.

Q_ Okay. Do you know how deep that ditch

is?

A. I'd say probably about eight foot

deep.

Q. How long has that ditch been on there?

A. As long as I ever knowed it.

Q. Okay. So that was, as far as you know

naturally -- Do you know if it was a

naturally-occurring ditch?

MS. BREWER: Objection. Go ahead.

A. I'd say it -- Yes.

Q• Okay. Is there any part -- Let's

presume that the parcel is not flooded. Do you farm

the entire property here? Is there any part that you

don't farm or can't farm?

A. No. I farm, I farm it all.

Q. It's all suitable for farming?

A. Yeah.

Q. Has it ever been used for anything

else other than farming as far as you?

A. No.

Q. You've farmed it as long as you've
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owned it?

A. Yes.

Q. And you may have answered: What, on

this parcel, what crops do you farm?

A. What crops I put out?

Q. Yeah.

A. Either corn or beans or wheat.

Q_ So you plant all three on this parcel?

A. No. I usually just -- One year, I

might put out all corn, next year rotation --

Q. Um-hum.

A. -- and then put wheat out, or I might

put beans out two years in a row. -

Q. And I'm not a farmer. The land is

equally suitable for any of those, for farming any of

those?

MS. BREWER: Objection.

Q• You've been able to farm all three of

those. The land is good for all three of those?

A. Yes, yes.

Q-

farming then?

The property has always been used for

MS. BREWER: Objection.

A. Yes.

Q. Do you know if all of the land
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tillable?

Q.

farming?

MS. BREWER: Objection.

Is all of the land tillable for

A. Yes.

the land?

Do you know what kind of soil is in

MS. BREWER: Objection.

A. It's like a black soil. It's a black,

rich soil.

Q• Do you know if it's clay, sand, loam?

Do you know the -- It's black. Do you know what the

nature of that is?

A. It's a black soil and then partials of

it's got sand on it, too, you know.

Q-

parcel?

And is that throughout the whole

A. It kind of runs in sections.

Q. So there are parts of your property

that don't have this black soil then?

A. Well, most of it's black soil, all

except you get right up in here, it's a different

kind of a soil. It's kind of sandy.

(Witness indicating.)

Q. Okay. So the bottom left-hand corner
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is more sandy?

A. Where I, where it gets flooded, that's

more of a blabk soil.

Q. The shaded area on this, on Exhibit 1

to your Affidavit is the, is the black soil stuff and

then the, kind of that triangle there, in the corner

A. Kind of sandy.

Q. southeast - - southwest corner is

sand?

A. Yeah.

Q.

land?

Did you have a drainage system on your

A. No- Oh, wait a minute. Yes.

Q. Okay.

A. Back here, in the corner, there's a

drainage.

Q. You're talking about the upper

left-hand corner?

A. Yeah.

All right. And what's the rlature of

that? Tell me about that.

A. It's just a big receiver. When the

water gets in, it runs out, back into the creek.

Q Is that naturally occurring?
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MS. BREWER: Objection.

Q. Tell me what do you mean by,

"receiver?" -

A. it's a big tile and when the water

gets in there, when it gets up deep, this, right

here, takes -- When the Beaver goes down, this, right

here, it sucks it back out in there.

Q. Okay. So there, again, that's in the

upper left-hand corner there

A. Yes.

Q. -- on that exhibit. Arid do you

maintain that? You put the tile down?

A. It was already in there when I bought

the place.

Q. Has it been changed? Have you changed

it at all?

A. No.

Q. Do you know what kind of tile it is?

A. It's clay tile -- or cement tile that

runs into a big steel culvert; it goes out into the

river.

Q. Now, so it's cement or clay. You said

clay or cement. It's cement?

A. Yeah, it's cement startin' in and then

when it goes down, there's a big steel culvert it
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And that was -- As far as you know,

that drainage was there when you purchased the

property?

A. Right.

0. Any other drainage tile or other

system on this parcel, other than what you've told me

about?

A. Up here.

Q. Okay. You're talking about the upper

right-hand corner?

A. Right.

Q. Or kind of in the middle there. Tell

me about that.

A. Right here by the road. This would be

Gause Road, right here (indicating).

Q• Spell that.

A. Gause, G-A-U-S-E.

Q-

side.

All right. That's on the right-hand

A. Yeah.

Q-

there.

And tell me what kind of drainage is

24I1 A. There's a plastic tile in there, 12

inch.25
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Q. And where does it extend, from where

to where?

A. It's probably --

Q. Does it go the' length of the road, as

far as you know?

A. No.

Q. And I'm sorry for interrupting.

A. Probably 80 foot of it, probably, in

there.

Q. Where does it start and end, if you

can indicate?

A. Well, probably starts right in here.

(Witness indicating).

Q. Okay. So where --

A. And there's a drive lane in there and

there's another drive lane back out into Beaver

Creek.

Q. oh, so it does -- Okay, so we're

talking -- Do you know how many feet that is from the

south road here?

A. I'd say there's probably 80 feet of

it.

Q. All right. Eighty feet, the length of

Gause Road?

A. Yeah.
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Q. All right. And when did that go in as

far as you know?

A. Oh, it was probably a lot of years

ago, when they dredged the Beaver out, when they took

all the trees out.

Q. Who's they? Do you know who did --

What do you mean, "they dredged the Beaver" Creek?

A. I don't remember how many years that's

been, 'cause it was a long time ago.

Q• Who put the drainage in on the Gause

Road, on the east -- on the right side here?

A. I think the guys that put that in, the

one that's doing all the -- taking all the timber

down out of there, up through there.

Q. You say it was many years ago. Do you

know if it was more than 10 years ago?

A. Oh, gosh, yeah!

Q. More than 20?

A. Tt might have been 1.5 years ago,

somewhere in there.

Q• All right. Did that drainage go in

after you owned it, after 1986?

A. No. It was already, it was already in

0
24 11 there.

Q. Okay, all right. So it was there when25
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you bought the land?

A. Right.

Q. All right. Has it been changed since

you bought it? Has it been modified or anything?

A. No.

Q. All right. You've told me about two

drainage, one in the upper left-hand corner and one

along Gause Road, on the right side. Any other

drainage tile or other system on your land that you

know of?

A. Un-un, no.

Q• Do you happen to know whether the

drainage system is consistent with the industry

standards?

MS. BREWER: Objection.

A. I'd say yes.

MS. BREWER: And, again, I'd say don't

guess. If you kriow the answer, you can

give the.answer, but you don't need to

guess.

A. Well, I'd say yes, they work good.

MS. BREWER: Okay.

Q. Have you ever taken any steps to

modify drainage or to help alleviate water on your

land? Have you ever takeri -- done anything to your
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property to help water get off your land or manage

water on your land?

A. No.

Q. Do you know if there are any easements

on your property, sir?

Q-

MS. BREWER: Objection.

Do you understand what I mean by

easement? It's allowing someone else to use your

property or go on your property for a specific

purpose.

A. No.

Q• Does anyone, besides you and your

wife, work on the property here? Do they farm it?

A. No.

Q. Do you have anyone help you?

A. Oh! My grandson.

Q. Other than family members?

A. Just the family.

Q. Do you have any wetland filter strips

on your property?

A. I got a -- It's a filter strip.

Q. Where is that?

A. Right beside the Beaver, right beside

that Beaver Creek, right in here.

Q. The northeast corner there.
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A. it goes all the way back.

Q. Oh, it's the very top -- It's along

the Beaver then?

A. Yeah, right along the Beaver.

Q. And did you get any payment for

putting that in? Did the Federal Government --

A. Yes.

Q. All right. Do you recall what you got

for that?

A. I think I-- Well, $230.

Q. Do you remember when you got paid for

that?

A. I get paid once a year for it.

Q. Oh! You get paid every year?

A. Yeah, for that. I wanted to put that

in because of the flooding, trying to hold, you know.

Q. When did you put it in?

A. It was probably six years ago.

Q. Did you do that voluntarily or were

you required to?

MS. BREWER: Objection.

Q. You put it in, right, it was your

choice?

A. I put it in.

Q. Okay. And you get paid $230 a year;
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is that correct, from the Federal Government for

that?

A. Yes.

Q. Have you ever heard about the Wetland

Reserves Program, governmental program?

A. No.

Q. When you bought the property, did you

talk with the previous property owns about it?

A. No.

Q• Did you know about the property when

you purchased it on your own or through anyone else?

A. I think -- We seen it in the paper and

a real estate guy had it. He was sellirig it

individual, you know.

Do you recall what you learned about

the property when you bought it? Did you inquire?

MS. BREWER: Objection.

A. I don't know what you mean.

Q. All right_ Let me ask you this: When

you purchased the property in 1986, were you told

anything about whether the property would flood or

flooded?

A. No.

Q. Did the property ever flood before the

dam's spillway was modified in 1997?
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2511 there.

A. Just not real bad, just -- You

wouldn't lose crops on it.

Q. Okay. When would it flood? When did

it flood?

A. In there --

Q. Before the department modified the

spillway, yeah.

A. Well, I'd say just once in a while

we'd get water through there, but far as losing

anything, you probably wouldn"t no more than,

probably, about an acre, maybe.

Q• When you say, "once in a while," what,

once a year, maybe?

A. Yeah.

MS. BREWER: Objection.

Q. Okay. And how much of the property?

Where did it flood before 1997, before the spillway

was changed?

A. Most of it would be just right here,

in the center a little bit.

Q• All right. You're talking about the

central area. All of the shaded area or a part of

that?
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Q. Right in the center?

A. Yeah.

Q. Is that half acre a lower elevation?

Does it like, does it go lower?

A. Yeah. It kinda comes, like, into a

little valley, like.

Q. Do you know how deep that is below the

rest of the land there?

A. It kinda just lays in there. it --

Q•

you?

You don't know how far down it is; do

A. No. It ain't real deep.

Q. And did you know that the property did

flood, as you said, every once in a while, when you

purchased it?

A. No.

Q. Do you know, when would it flood

before -- and again, this is all before the spillway

was changed. When would that property -- You said,

"every once in a while." Was it because of the rain?

What were the conditions that caused the flooding?

MS. BREWER: Objection. Are you

asking when, in the year, did it flood?

MR. COLE: No, what -- Let me ask this

one.
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Q. Do you know why it flooded before

1997, when you did get flooding?

MS_ BREWER: Objection.

A. It would be because of the rains, you

know.

Q. Just heavy rains?

A. Yeah.

Q. Was it -- Before '97, did Beaver Creek

top, overspill into your property?

A. No, I don't --

Do you know how many -- when you did

get flooding, do you know how much it rained or do

you know how many inches it would have to be?

A. I think probably a couple inches,

someplace in there.

Q. Over how many days, couple days?

MS. BREWER: Objection.

A. Yes.

Q. Before the spillway was modified, did

the Beaver Creek overflow next to your land?

A. No.

Q. Even on a hard rain?

A. It would used to get, but not, not the

way, you know --

Q. Was there a particular time of year --
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and again, this is, again, before the spillway was

changed that your property would flood?

A. I just -- I can't really remember, you

know. I'd always get some water in there an probably

lose about a half an acre.

Q• So the flooding that occurred on your

property before the spillway was changed in 1997 that

caused the crop loss for that area --

A. Yes.

Q. Do you know how long would that area

stay flooded?

A. Well, when, from -97?

Q. Before.

A. Before?

Q. Yeah.

A. Well, it just, it would kinda say in

there.

Q- How many days?

A. P'd say probably four, but usually, on

that kinda ground, it would kinda filter through.

Q.

down or

What do you mean by -- You mean drain

A. Yeah.

right?

Okay. Because it was in the valley;
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A. It's not a big valley. You can't

really see, but you can tell it, you know.

Q. Is it gradual then?

A. Yeah.

Q. Do you know approximately how high the

flooding got, again, before the spillway was changed

when it flooded?

A. I don't know. I'd say the ditch

probably got six foot, maybe, in there, seven foot.

MS. BREWER: To clarify, where are you

talking about getting six feet?

A. Now, this is in the Beaver. I'm

talkin' about the Beaver, nothin' up in here before,

you know, before -97. That's what you said; wasn't

it?

Q. Yeah.

A. The Beaver, you know, when it'd get

some pretty hard rains, I'd say probably five or six

feet, the river would raise.

Q• Oh, the river did, all right. Well,

let me ask you this: For that part of your land in

the middle, where you said it would flood --

A. Um-hum.

Aft^
24 II Q

-- before -- This, again, all before

the spillway was changed, do you know how high that25
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water would get?

A. I'd say probably -- I don't know, four

or five inches in there, something like that.

Q - And just so we're clear, the part

that, when you had flooding on your land in the

middle part, that would last four-to-five days then?

A. Yeah, just lay in there and kinda --

If you a had a tile in there, it would have, you

know, shot right on out.

Q. But that part of your property, there

is no tile; correct?

A. No.

Q. Correct, there is no tile?

A. No.

Q. There is?

A. No, there's no tile right in there

wet_

Q. Okay. Did you -- and again, for this

previous flood. No, strike that.

Did you make any records or keep any,

keep a journal or any logs of your property before

the spillway was changed?

A. No.

Q. Okay. What sort of income -- Let's

talk about before the spillway was changed. What
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kind of income did you make off farming this

property?

A. This property? Well, before, this

property right here, if you put out beans in it, it

would average right around 60 bushels per acre.

Q. And what would that go for? What

would that sell for?

MS. BREWER: Objection. Do you have a

titne period you're asking about?

MR. COLE: Well, from -- Let's say

from the --

Q•
You start farming it immediate, right,

once you purchased the property?

A. Yes.

Q• So in 2986-to-^87, do you know what

you'd make a year off your land for farming all

total?

A. Well, it'd probably be ever what the

price was, you know, ever what the price of the beans

was there and what the price of the corn was.

Q. Okay.

A. And then, well, when you get your

price of your beans or your corn, you gotta -- I mean

to figure out what you made, you gotta figure in all

your fertilize (sic) --
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Q. Sure.

A. -- you know all this, right down to

fertilize, your spray. If you made 60 bushel an

acre, there's 34, I think 34-and-a-half acres in

there, farmable. Well, if you got $5 a bushel for it

Q• Let me ask you this. I appreciate

that you go with the price- Do you know how much you

made in any given year, before the spillway was

modified, how much you made off your land from

selling your crops?

A. Selling them?

Q. Yes.

A. I really never paid no -tention to it

cause I just, I throwed everything together from my

other places and sat right down and figured it, you

know. You know, I never did that.

Q. All right. That's a fair answer. Do

you have -- Do you have crop insurance?

A. No.

Q. Did you ever have it?

A. No.

Q. Why not?

A. I never did have it before. I never

did have no problem with it.
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Q• You indicated previously, maybe 60

bushels per acre.

A. Well, what, what do you mean? I mean,

you know, on this ground down here, on this ground

down here --

Q. Your property we're talking about,

yes.

A. Yeah.

Q• Yeah, and let me, just so we're clear,

unless I ask you and I -- unless I say I'm talking

about a different property, all my questions are

dealing with the property in this case. That's a

good point. On this property that we're talking

about --
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A. Yeah.

Q- -- this parcel, before the spillway

was modified do you know what your average crop yield

was?

A. Well, like, on the beans down there, I

knowed it would probably run about 60, what I told

you. Now, repeat that again.

Q. Just in a typical year, do you know

what -- again before the spillway was modified --

A. Yeah.

Q• -- before the dam was modified, do you

know what your approximate crop yield was per year,

or per month or whatever?

A. Well, usually, on the beans, they'd

run 60 down there. Then on corri --

Q. Sixty bushels per acre?

A. Yeah.

Q. All right. What about corn?

A. Corn there, probably 125.

Q. How about wheat?

A. Wheat, it'd be right around 60, in

there.

Q.

appraised?

Did you ever have your property

A. No.
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Q- Surrounding areas, is the land

surrounding your property or nearby developed at all?

MS- BREWER: Objection.

Q. Let me ask you this: Tell me about

the properties, the land that surrounds this parcel.

A. This parcel?

. .. .. . . .. . . . .. . .. . ... .. ... Q..... Yeah.

A. It's all farmable, too.

Q. Where is there -- Where is the nearest

land that isn't used for farming in relationship to

this parcel?

A. it's all farmable around.

Q. Is there any non-farming land within

two miles of this property?

MS. BREWER: I'm going to object. If

you know, you can answer.

A. It's all farmable.

Q - By the way, if you ever don't know, if

you don't know the answer, then I dori't know is a

perfectly acceptable answer if you don't know.

A. But everythinq is farmable around.

Q, okay. The surrounding areas --

A. Probably all the way to town.

Q. Six miles there and about?

A. Yeah, everything is farinable.
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Q. All right. Now, let's talk about your

property after the spillway. Now we're gettin' good.

How often has water accumulated, flooded on your land

since 1997, since the spillway was changed? And

again, we're just talking about this parcel here.

A. Well, now last year, it never, last

year we never had no -- cause it never rained.

Q. So no flooding in 2009?

A. 2009, no. And 2000-what, 3, I think

5, we had a lot of water.

Q. so you had flooding in 2003?

A. (Nodding head.)

Q. Yes?

A. Yes.

Q. How about between 2003 and 2009, do

you recall if your property flooded at all between

those times? Let me ask you before you answer that,

your property hasn't flooded in January; has it?

A. When?

Q. I hasn't flooded this year; has it?

A. No.

Q. All right. So between 2003 and now,

has your property flooded at all?

A. I think in S.

Q. In 5, in 2005?
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A. Five.

Q. How about any other times since 2003?

A. It flooded again, but I can't -- I

don't know what year it was in there.

Q. Do you recall?

A. (Shaking head.)

Q. Tell me about how much flooding

happened in 2005. Do you know how high the water

got?

A. Well, it -- the water, the water was

deep in there.

Q. How deep?

A. Huh?

Q. How deep?

A. Well, if you're going by the Beaver

and my field, in there, I'd say in my field, I'd say

it was probably three foot deep.

Q. In 2005?

A. In there.

Q. And was that all this shaded area?

A. Yeah.

Q. You're sure?

A. I think it was three or was that -- Un

Q. Take your time. Take your time. Back
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in 2005, you said it flooded then. Do you think it

was about three feet back in 2005?

A. I know my field had about three foot

in -- or, actually, it has more than that 'cause at

Gause Road it sets up. My field sets in there and it

was go.in' across the road right here.

Q. Did you ever measure it to see how

much it had flooded? No?

A. You couldn't get around down through

there. You had to go back around this way to go to

town.

Q. So you never measured?

A. No.

Q. Do you kriow how high it flooded in

2003?

MS. BREWER: And if looking at your

Affidavit helps you answer his questions,

you can do that.

A. In 2000 and -- Well -- I'm gettin' -

(Witness reviewing document.)

In there, we got from two-to-six feet.

Q. On when, when was that?

A. Well, if I geL this, it was 2003,

Q. That's by lookirrg at the Affidavit.

Do you, personally, as we're sitting here, remernber
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what years it flooded?

A. No.

Q. Okay.

MS. BREWER: Okay. Let's take a quick

break because I think he's getting tired.

MR. COLE: Okay.

break.

We can take a little

MS. BREWER: We'll take a quick break.

We'll go get a drink of water.

(Brief recess take.)

Q• All right, Mr. Gilbert, I was asking

you about when your property flooded after 1997,

after the spillway was changed and I think you

iridicated there was flooding in 2005. Do you know

how many -- That's about five years ago. Do you know

how many times that year your property flooded? Was

it one time?

A. Yes.

Q- And do you know how long the water was

on your property that time?

A. Probably, just probably about a week.

Q. And you believe it was three feet high

at that time?

A. In there.

Q. At the highest?
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Q• Okay. And then before that, 2003, you

recall there was flooding. Do you recall how high

the water got in 2003?

A. It was really deep and it was deep

that time, too.

Q. Do you recall about how many feet?

A. I'd say probably three feet, six feet.

Q. Okay. Big difference there.

A. Well, you see, what I was going at was

the road.

Q. From Gause Road.

A. If you take the road down to the field

there, the height, you're probably talking six feet

through there.

Q. Okay. So Gause Road --

A. Sits up high.

Q. It abuts your property on the

right-hand side and you're saying it's about six feet

higher there; there's a dropoff to your land?

A. Yeah. It kinda runs like this

(indicating), but right at six feet, in there maybe.

Q• Is it a gradual slop or a drop,

straight drop down.

A_ It's a straight, in there.
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Q. Okay. So it's about six feet high?

A. And --

Q. Go ahead. You go.

A. The water was runnin' across the road

then.

Q. All right. So it was level with Gause

Road then back in 2003?

A. Yeah. It was probably three inches

that went across the road right there.

Q. Oh, okay, three inches on Gause?

A. Yeah, up on the road.

Q. Okay. And then that was -- that's how

much was across your property?

A. Across the road. Across the property,

there was probably six foot.

Q. Okay. And how many different times in

2003? Was that a one-time flood?

A. Yes, yes.

Q• What about any other times since 1997

that you can recall and I know we're going back some,

so to the best you can remember. How about, before

2003?

A. 2003, I can't remember.

Q. Okay. The spillway was changed in

-97.
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A. Yeah.

Okay. Since then, do you recall,

other than the two we've talked about in 2005 and

2003 any other times that you had flooding on your

property?

There was a time before that, but I

can't remember.

Q. okay. Before 2003?

A. In there, yeah.

Q. Sotnetime between 1997 and 2003? You

don't recall exactly when?

A. No.

Q. Do you recall how bad the flooding was

whenever it happened?

A. Yeah.

Q. And how high was the water on Lhat?

A. It was deep that time, too, in the

field.

Q. Okay. Do you know --

A. I'd day probably two feet, three -

Q. Two feet, two or three feet?

A. Yeah.

Q. And do you know whenever that

occurred, how long the water was there?

A. It'd say in there probably a week.
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Q. And I'm not sure I asked, going back

to 2003, when it was all the way at the top, so to

speak --

A. Um-hum.

Q. -- how long did the water stay there?

A. it stayed probably a week or more_

Q. Less than two weeks? Between a week

and two weeks?

A. 1'd say probably a week and a ha1f.

Q. Any other times since 1997 you can

recall when it flooded, when your land flooded?

A. well, anytime, anytime the -- anytime

the lake, when the lake was up fully up and we got a

lot of rain, i.t flooded.

Q. And I'm asking you how many times did

that happen since 1997?

A. I don't know.

Q• Did you ever keep a, did you or your

wife, if you know, ever keep a record of when it

flooded?

A. No.

Q. What harm happened? When your

property was flooded, what did that do to you? What

did it do to your land?

A. Well, there's a lot of debris in it,
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STATE OF OHIO

COUNTY OF MERCER

AVIT OF H. EIfWARD GILBEBT

My name is H. Edward Gilbert, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct_ I

state as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan. Director

(collectively "ODNR°).

2. SpeciBeally,1, with my wife Mary E. Gilbert, am the owner of real estate

described as Mercer County Parcel Numbers 26-01600.0000 and 26-041200.0000.

3. 1 have owned Mercer County Parcel Numbers 26-01600.0000 since

approximately 1978 and 26-041200.0000 since 1986.

4. Mcrcer County Parcel Number 26-041200.0000 lies on the south bank of Beaver

Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 26-04 t200.0000 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.
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6. Specifically, as a result of ODNRs replacentent of the western spitlway and its

current management practices. Mercer County Parcel Number 26-031200.0000 has llooded at

least 4 times. On each occasion. Mercer County Parcel Numbcr 26-041200.0000 was inundated

with water at depths varying from at least 2 to 6 feet.

7. Since ODNR's replaceinent of the western spillway and its cm-rent management

practices, Mercer County Parcel Number 26-041200.0000 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mercer County Parcel

Number26-041200.0000 remained inundated with water for a period of at least 3 days to a week.

8. To my recollection, prior to ODNR's replacement of the western spillway and its

current management practices. Meroer County Parcel Number 26-041200.0000 did not flood.

9. To date, the most invasive flood occurred in 2003 with at least 27.8 acres of

Mercer County Parcel Number 26-041200.0000 being flooded with at leasl 6 fect of water for at

least a week. A true and aceurate copy of a black and white aerial from the Mercer County

Auditor's website of Mercer County Parcel Number 26-041200.0000 is attached hereto as

Exhibit 1. 'fhe area of the parcel that was flooded in 2003 has been shaded in by my wife, Mary

Gilbert.

l0, Mercer County Parcel Number 26-041200.0000 also experienced severe flooding

in 2005.

11, Mercer County Parcel Number 26-041200.0000 was again flooded at least twice

in the Summer of 2008.

12. As a direct result of the flooding. Mercer County Parcel Number 26-041200.0000

has suffered damage in the form of loss oferops, field and bank erosion, the deposit of silt, sand.

stones. and other debris such as wood. trees, trash cans and trash, and fish. -

(- -DON000189



13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 26-041204•0000•

14. 1 believe that tite intennittent, continuing, persistent, frequent, and increased

severe flooding from thewestem spillway of Grand I.Ike St. Marys will inevitably recur as a

result of ODNR's replacement of the western spiliway and ODNR's current management

practices.

1NURTHER AFMNT SAYET'H NAUGkIT-

^`/^^u..:«^' -..--
L Edward Gilbert

14v_day of Octobcr. 2009_
Sworn in my presence and subscribed before me this

,^` .^\^\r^<<le.
RtTA K SUHn

Notary Pubbc . Slate ot Ohio
My Comrtxsson Expves Mag 13, 2011

pecorded in Mercer County
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EXHIBI
7:z a

0

tVPM 501

THAT

im =
KNOW ALL MEN BY THESE PRESENTS:

YOL 299PdGE104

BONNIE DREFFER (formerly known as Bonnie Monroe)
and RICHARD DREFFER, Rer Husband;

PATRICIA BRADFORD and ARTHUR BRADFORD, Her Husband;
PEGGY BONFIGLIO and JAMES BONFIGLID, Her Husband; and

BOYD GRAIJGER and ANITA GRANGER, His Wife;

of Mercer County. Ohio. in consideration of One ($1.00) Dollar and other

good and valuable considerations to them in hand paid by

HARO[.D EDWARD GILBERT and MARY E. GILBERT

whose address is
3003 Bunker Hi11 Road
Ce11na, Ohi° 45822

do hereby GINNf, HAI{GAIN, SELL AND COtJVEY to the said

HAROLD EDWARD GILBERT andMARY E.GILBERT

their heirs and assigns forever, the following
described REAL ESTATE,

situate in the TOWNSHIP af JEFFERSON, m the COUNTY of MERCER, and the

STATE of OHIO:

Heing a parcel of land situated in Jefferson Township, Mercer County,

Ohio, in the Southwest Quarter of the Northeast Ouarter and the

Southeast Quarter of the Northwest Fractional Ouarter of Section 6,
Township 6 South,Range 2 East. Being e+ore parttcutarly deso•ibed

as follows:

Beginning at a railroad spike at the center of said Section 6-

Thence, tJorth 09° 35' 03" Ylest, along the 5°uth line of the
Northwest F.-acttonat Ouarter cf said Section 6 and the centertine
of State Route 29, a distance of Four Hundred Twenty-three and

48/100 (A23.4(i) feet to a railroad spi4e-

Thence, North 00 0 02' 31" East, a distance of One Thousand One

Hundred Twenty-three and 34/100 (1123.34) feet to a point in the

appro*in+ate center of Beaver Creek-

dfrection along the approlJntate center of
said Beaver CreeM, the following courses and dtstances:

5outh 80° 16' 21" East, 340.16 feet to a point-

South 78° 19' 38" East, 978.69 feet to a noint-

North 89° 34' 39" East. 116.60 feet to a ootnt-

North 710 53' 13" East, 369.56 feet to a ooint-

Said point being marked with a railroad date naH number 31 in

the bridge directly above-

Thence, South 000 14' 41" West, along the East line of the
Southwesl Ouarter of the Northeast Quarier of said Section 6 and
the centerliue uf Gcuae Ruad,' a c'etence °f wiue hundred
Ninety-stx and 18/10D t996.18) feet to a railroad spike-

Thence, North 89o 35' 30" West, along the South line of the
Southwest Ouarter of the Northeast Quarler and the centerline of
State Route 29, a dtstance of O..e Thousand Three Hundred
Thlrty-four and 701100 (1334.70) feet to the place of beglnning.

Contalning 39.707 acres of land more or less.

Subject to all easen,ents and right-of-way of record.

DON000855

Thence, i n an Easterly
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Reference in ntade to a 5urvey of this area by Gordon L. Gceshn,

Registered Surveyor 5372, daled Derernber 13, 1985, on tile In the

County Engineer's Office.

GRANTORS hereby assume and aqre.e to pay the July, 1986, installment

of real estate tanes and/or assessu,ents- GRANTOFLS further assume

and agree to pay Ihe Oeaver Creek Ditch Assessment. GRANTEES

hereby assunte and agree to pay the Janucry, 1987, instatlment of

real estate taxes and/or assessn+ents and all inStaNrnents of real

e5tate tanes and/or 3ssessnlents due and payable thereafter, ehcept
the Beaver Creek Dttah Assessn,^t ..hlch ts payable by the GRANTORS_

0

-Fw^h.aonvcyoncn Fsa^ '7-0
l he Grontor ond Gmnlee nf nle de>d hn+c
co:npltrL v.oh ^he yro+b^ont of . Set.
...., u^g-r A t_chwieiernan, .^xaer

, And,mr.

6-f
Depvtr

APPROVED
'AERCER COUNTY ^ MAP DEPT-

In- p
ny .---

LAST TRANSFER
of record auoears in Volume 250, Page 346, Deed Rerords,

Merccr Cuunty, Ohio, Rerorder's Otflce,

and a11 the ESTATE, f1IGHT, TITLE AND INTEREST of the saYd Grantors in and

to .cald premises; TO HAVF_ AND TO HOLD the same, with all the oriv.lenev

and appurtenances tSereunta belonging, to the said Grontees, therr heirs and

assigns forever.

And the SaVd branlnr5 do herepy CUVtNANI ANU WAIbtANt tliWillt DEFEND

so conveyed is CLEAR, FREE
AND UNINCUMBEREO, and that they

the sanie aga'nst all lawful clims of all persons whomsoever.

in WITNE5S WIIEREOF, the said

BONNIE DREFFER (for-erly known as ennnie Monroel and
RICtIARD DREFFER, tler Husband;

PATRICIA BRADFORD and ARTHUR BRADFORD, Her Husband;

PEGGY DONF t GLIO
ad
JAME S

ANITA Hv

r
H:s Wfend; and

OOYD GRANGER

who hereby relcase th0r right and e.perta-cy
-o+ do-er tn said

premises haue hcreunto set their hends this 9th day of Aprll,

in the year A.D. Nineteen Hundred and Eighty-s- (1986).

S1GNcD AND ACKNOWLE.DGED IN THE

pRcSENGc OF U`^'.
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vOt L29:7PdGEJLVU
STATE OF OHIO

SS:

COUNTY O1= MERCER )
A.D., 1986, before me, a

On thls 9th day of APril nalf came RONNIE

NOTARY PUBLIC
ln and for said CounlY and Sxate, p .... Y

DREFFER (
iormerly known as 8onnie Monroe) and RICHARD DREPFER, Har-

Husbar.d; VATRtC1A BRAOFORD and AReHURhBRAAAOTRORSHm tfhe^foregmng d od0,
GRANGER and ANITA GRAYGER, His Wi
and. aCkrr'dwled9ed the s,gning tM1ereof to be. thefr volontary act and deed.

wrilten.

W17Ne5Sl..mYoffivaf sgdature and seal on the day la?p abave

nfrfa..al.,m'•C.^lrc+ff•`^}r' Mv CO StDN: E+prres il/5/90.

)G<n'J..d L, ta^,

_

tir ^nN

.l. i

- t
ol p- 1.'rc ror the 5r bt Ohw.

S I 'n {

¢`C^^Ya^TLr

STATE tlF OHIO'
S5:

COUNTY OF MONTCOMERYI 'J

On th{s '
j }x-^ day of A-O., 1986, before rne, a

NOTARY PUBLlC in and ior said 6ounty and State, personallY came PEGGY

BQNEIGLIO und JAMES BONFIGL,IO, Her Husband, the GRANTORS in the

foregomg deed, and acknowiedged the sl9nin9 thereof fo be theIr yolontary

act and deed.

W17NES5 "ly oflici»l
nature and seal un thr day,last above wrll[en.

^^ !2l
Notary Publi< for9- e State ot Obie^

MY COMMISSION:
OIAilA SIMPSON, Notary FuGfo

In ena fur tFe S.e.e d enla

My Comm.ss.on E.p.r[s Apn1 28, 1907

•608
tfiEfmL{i FOP rKC..Ui`4

OnN.cA^ Y" M .

le °`^ TRANSFERREDnt
APR 2 1 1986

nc fv.^a ROGER A-SCFIWItTERMAN
r' CO.r OH10^ CVUNfY AUDUOR

RCCOFDER MtRCtK. MERCER COUNTY, QHlO

,^I'.LL /oz

q

DON000857

0

KNAPKE & INGRAFIAM. Atlorneys at Law, 115
This lnstrumeni Prepared Oy: N. Walnut St., Catina, OhGo 45822
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IN THE SUPREME COURT OF OHIO

WAYNE T. DONER, et al_,

Relators,

E
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SEAN D. LOGAN, et al.,

Respondents.

Case No.: 09-1292

DEPOSITION OF

DAVID LEE GRANGER

February 26, 2010
10:56 a.m.

402 South Kentucky Avenue, Suite 390
Lakeland, Florida

Loretta Lee, FPR, Certified Florida Professional Reporter

^ Nationwide Scheduling

Toll Free: 1.800.337.6638
DEP® ET Focsimile: 1.973.355.3094

www.deponet.com



;'k E C^.lV E D

2010 hUiR (0 A q: ;3

^.T7f'R-a^:Y Cc!1t:RkE. 9F=fC^

q

1^1



1

E
TN THE SUPREME COURT OF OHIO

WAYNE T. DONER, et al.,

Relators,

vs_

SEAN D. LOGAN, et al.,

Respondents.

Case No.: 09-1292

DEPOSITION OF DAVID LEE GRANGER

Taken on Behalf of the Respondents

E

DATE TAKEN: Friday, February 26, 2010

TIME: 10:56 a.m. - 12:05 p.m.

PLACE: Sclafani Williams Court Reporters

402 South Kentucky Avenue

Suite 390

Lakeland, Florida

STENOGRAPHICALLY REPORTED BY:

Loretta Lee, FPR

Certified Florida Professional Reporter

Nationwide Scheduling
Toll Free: 1.800.337.6638

DEPONET Facsimile: 1,973.355.3094
www.deponet.com



David Lee Granger
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7
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9

10

11

12

APPEARANCES:

2

Counsel for Relators:

Thomas H. Fusonie, Esquire

Vorys, Sater, Seymour and Pease, LLP

52 East Gay Street

Columbus, Ohio 43215

(614) 464-8261

Appeared via telephone conference call

Counsel for Respondents:

Daniel J. Martin, Esquire

Assistant Attorney General

Ohio Department of Natural Resources

2045 Morse Road, D-2

Columbus, Ohio 43229

(614) 265-6870

Appeared via telephone conference call

ALSO PRESENT:

Betty Granger

25

0

Nationwide Scheduling
Toll Free: 1.800.337.6638

^^® ^^ Facsimile: 1.973.355.3094
` www.deponet.com
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NO. DESCRIPTION PAGE

A Affidavit of David L. Granger

dsft^

©IN

February 26, 2010

I N D E X

WITNESS PAGE

DAVID LEE GRANGER

DIRECT EXAMINATION BY MR_ MARTIN 4

CROSS-EXAMINATION BY MR. FUSONIE 41

REDIRECT EXAMINATION BY MR. MARTIN 44

STIPULATIONS 46

ERRATA SIIEET INSTRUCTIONS 47

ERRATA SHEET 48

CERTIFICATE OF REPORTER OATH 49

REPORTER'S DEPOSITION CERTIFICATE 50
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February 26, 2010

4

P R O C E E D I N G S

(Witness sworn.)

THE WITNESS: Yes.

DAVID LEE GRANGER,

called as a witness by the Respondents, having been

first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MARTIN:

Q. First what I want to do, Mr. Granger, I'd just

ask you to state your name and spell it for the record,

please.

A. Okay. My name is David L. Granger. D-a-v-i-d,

middle initial L, G-r-a-n-g-e-r.

Q. Thank you, sir. The first question I usually

ask folks is whether you've had your deposition taken

before. And have you ever had your deposition taken?

A. Yes. I worked for an insurance company for my

entire career and there were a few depositions there.

Q. Were you actually the deponent, the person

being deposed?

A. Oh, I'd have to think back. I was involved in

an auto accident probably 25 years ago, and I think

there was depositions taken for that accident. That's

the last one I recall.

Q• Okay. Were you a party to the accident, then,

0

Nationwide Scheduling©^
__.^.- Toll Free: 1.800.337.6638

Facsimile: 1.973.355.3094`^^ ^^® ^ŴWW
www.deponet.com
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rather tharr, you know, a client that was in an accident?

A. No, I was driving the vehicle-

Q. Okay. You said that was about 25 years ago?

A. Yes.

Q. were you a plaintiff or a defendant in that

matter?

A- I would have been a defendant, I think.

Q. Besides that deposition, were there any others

you can recall?

A. No, I don't recall any.

Q. Okay. We've got a little bit of experience in

the past, but what I'll do, I'll just kind of run over

some basic ground rules for the deposition process; and

since we're doing this by phone today, that makes it

even more important that some of these suggestions I'm

going to give you, that we try to follow-

First of all, as you know, the court reporter

swore you in, so this is -- this deposition is being

taken urider oath, so you'll have to answer the questions

truthfully and to the best of your knowledge.

one of the things we have to be careful of is

to not talk over each other, and I'll do my best not to

do that, and I'll just ask you to do your best to not

talk while I'll talking. So when I'm asking a question,

please wait so I can get my question out and then you

Nationwide Scheduling
®^ Toll Free: 1.800.337.6638

Facsi mil e: 1.973,355.3094DEPONET www.deponet.com
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6

can, you know, begin your answer. It may be good to

give a little slight pause in between question and

answer so, being on the phone here, we don't, you know,

cause any type of interference where our voices are

going over each other; and that will also make it easier

for the court reporter to be able to keep an accurate

record if we're not talking at the same time.

Also, because we're not there in the room with

you, it's important to give verbal responses to my

question. In other words, if you shake your head or nod

your head or maybe say uh-huh, we can't really see that

and it doesn't show up on the record very well. So I,d

just ask you to verbally respond. In other words, a yes

rather than, you know, nodding your head or saying

uh-huh so we can also keep the record clear for the

court reporter.

Obviously, if you have any trouble

understanding my question, if you can't hear me or you

just don't understand the question, let me know and I

can ask the question again and, you know, rephrase it or

do whatever we need to do to make the question clear.

I'm not trying to confuse you or trick you. I want you

to be able to understand my question.. So if vou have a

problem with that or you just can't hear me, let me know

and I will, you know, redo it.

E

•

Nationwide Scheduling
Toll Free: 1,800.337.6638
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7

I don't think we'll be real long today, but if

you do get in a situation where you need to take a

break, that's fine. Just let us know that and we'll,

you know, take a break and that's, you know, that's not

a problem. So just let us know if you need to take a

break.

A. I'll do my best.

Q. So does everything that I'm saying make sense

so far?

A. Yes.

Q. Great. Well, Mr. Granger, I'm Dan Martin. I`m

an attorney representing the State of Ohio in this

action, and this irivolves a lawsuit that yourself and

other relators filed against the State regarding

property that the relators own near the Grand Lake

St. Mary's. And what I want to do is just get a little

bit of background information from you.

You already said that you had worked in the

insurance business; is that correct?

A. Yes.

Q_ And how long did you work in that occupation?

A. Fifty-two years.

Q. And where did you work, sir?

A. Most of the career was there in Celina, Ohio.

Q- Was there a company you worked for?

©^® Nationwide Scheduling
Toll Free: 1.800.337.6638

"^-.^. Facsimile: 1.973.355.3094

o DEPONET www.deponet.com
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8

A. Yes, Celina Mutual Insurance Company. Well,

there was a group of companies: Celina Mutual, National

Mutual, Celina National Life, Celina Financial

Corporation.

Q. Okay. And did they change names every time; is

that what happened?

A. No, those were four different corporations

under one umbrella.

Q. Oh, I see. Did you own any of these entities?

A. No, these were mutual companies.

Q. Okay. And did you work with anyone else in

these companies?

A. What do you mean by that?

Q. Were you the sole employee, or were there other

people that worked with you?

A. Well, there were about 600 employees at one

time.

Q. Okay. So it's a large company, then.

A. Yes.

Q• All right. So it wasn't like you and someone

else in a small insurance office, then.

A. No, it was a large corporation.

Q. And before you started in this business 52

years ago, did you have any jobs prior to joining this

company?

1^1

Nationwide Scheduling
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A. oh, a couple menial jobs, but I joined the

company when I was 21 years old, just out of business

college.

Q. And where did you attend business college?

A. Miami-Jacobs in Dayton, Ohio.

Q. Do you recall. what year you graduated?

A. It would have been 1951.

Q. What type of courses did you take at

Miami-Jacobs?

A. It was called an executive secretarial course;

mainly accounting, with some secretarial duties.

Q. Okay. And before you went to Miami-Jacobs, I

take it you gradiated from high school, right?

A. F'ort Recovery, Ohio. Yes.

Q. Can you tell me what your job duties consisted

of when you were at Celina Mutual?

A. Well, in 43 active years, I moved around. I

started out in the data processing department; I moved

to uriderwriting; I was promoted to branch manager in

Norfolk, Virginia, and I was there for a year. I came

back into the marketing department, a couple different

job changes there. When I retired, I was vice president

of marketing.

Q. What year did you retire, sir?

A. I took active retirement in 1994, then I went

Nationwide Scheduling
Toll Free: 1.800.337.6638

^--^ DEPONET Facsimile: 1.973.355.3094
www.deponet.com
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back and worked at the company as an independent

contractor and did some work for them for another few

years.

Q. when you were working as an independent

contractor, what type of work did you do for the

company?

A. Those were mainly farm inspections.

Q. And tell me what you would do in a farm

inspection.

A. Well, we had established a farm program there

at Celiria Group. To successfully write farm business,

somebody has to look at that property. We could use

independent sources to do that, or we preferred to have

our own company inspectors. When I retired, I was just

asked to work part-time to do that type of inspection

work.

Q. And you may have touched on this, but if you

could maybe elaborate for me. What would be the purpose

of doing these farm inspections? Why would you need to

go do those?

A. Well, you're the eyes and ears of the company.

In other words, if I'm going to insure your farm, which

has a milliori dollars worth of property and cattle, I'd

like to see what shape the buildings are in, what kind

of operation you have, a little bit about your finances.

0

Nationwide Scheduling
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Then I merely write a report and pass that on to the

underwriters in the home office as to whether or not

they want to accept that type of a risk.

Q. So you would physically visit each farm that

was proposed for being covered, right?

A. Correct_

Q. And then you would prepare a report and pass

your findings on to the underwriters; is that correct?

A- That's correct.

Q. Did you do anything in relation to any

inspections for the purposes of crop insurarice during

your time?

A. No, our company did not write crop insurance.

Q. Did it write property, like casualty insurance

on --

A. Mainly property and casualty.

Q. And during the time that you did this work as

an independent contractor, did you do any of this work

in the Celina area?

A. Yes, we covered about four states, but there

was occasionall.y some farms in Mercer County that I

would look at.

Q. And how long did you do this work as an

independent contractor?

A. About six years.

Nationwide Scheduling
Toll Free: 1.800.337.6638
Fa csi m i l e: 1.973.355. 3094
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Q. Okay. So that would take us to roughly 2000?

A. Yes.

Q. If you retired in --

A. 199 or 2000, one of those two, because I

started coming to Florida in 197, then I would work in

the summertime when I'd go home for a few months. So I

probably terminated that at about 199 or the year 2000.

Q. Okay. And after you terminated that

arrangement, did you have any other employment

opportunities?

A. No, I was fully retired.

Q. And do you maintain any residence in Mercer

County as we sit here today?

A. Yes, I do.

Q. And what is the address of that?

A. The address is 1670 State Route 29, which

consists of about 135 acres.

Q. Okay. Do you still -- do you have a house on

that property?

A. Yes, sir.

Q. Do you consider yourself at this point a

Florida resident or an Ohio resident?

A. I am a Florida resident. We spend six months

at the farm in Ohio and six months here in Florida.

And what's your permanent address -- strike25 Q-

DEPONET
Nationwide Scheduling
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February 26, 2010

that. Sorry.

What's your residential address there in

Florida?

A. 4925 Cypress Garden Road, Winter Haven, 33884,

Lot 116.

Q. You said Winter Haven?

A. Yes.

Q. In our prior deposition they said it was

sriowing in West Virginia, so hopefully it's not snowing

down there.

A. We have had an unusually cold winter. January

was nine degrees below normal, and February is going to

be close to that. But we don't have the snow that you

have on the ground right now.

Q. Well, Mr. Granger, I appreciate that background

information. What I want to do now, I want to just get

to some of the questions I have about the lawsuit.

(Deposition Exhibit A previously marked for

identification.)

Q. You should have -- I hope the court reporter

has a document that's been marked Exhibit A that's

available to her. Do you have that?

A. Yes, I have that.

Q. Okay. Great. T just would like you to take a

look at the document that's been marked as Exhibit A,

Nationwide Scheduling
Toll Free: 1,800.337.6638
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and this is an affidavit of David L. Granger.

Would that be you, sir?

A. Yes.

Q. And let's just confirm the signature. I'll ask

you to turn --

MR. FUSONIE: Hold on, Dan, just to make sure

for purposes of the record.

Mr. Granger, is that a six-page document?

THE WITNESS: Yes, it is.

MR. FUSONIE: Okay. Thank you.

Thanks, Dan.

Q. Yeah, it would be the third page_ There's also

little numbers down at the bottom. You may have seen

these. They're called Bates stamps. And it's also

stamped 199 in the lower right-hand corner. It's the

third page of the document.

Do you see a signature there?

A. Yes_

Q. Is that your signature, sir?

A. Yes, it is.

Q. And do you remember signing this document?

A. Yes, I do.

Q. Do you recall if you signed this in Ohio?

A. Yes.

Q. All right. Let's just go to the first page,

q
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after the first page, and paragraph 2 identifies you as

trustee of a Living Trust. Is that true?

A. That is true.

Q. And tell me what the David L. Granger and

Esther L. Granger Living Trust is.

A. That was just a Trust established by my wife

and I.

Q. And as I understand paragraph No. 2 here, is it

the Trust that is the actual owner of those two parcels?

A. Yeah, that's correct.

Q. And the third paragraph says that, "I have been

an owner of Mercer County Parcel Numbers 42-004100.0000

since 1964 and 42-012600.0000," that parcel since 1990.

can you tell me, sir, when those two parcels

became placed in the Trust?

A. Let me correct a couple of things. The first

parcel I actually purchased in 1956.

Q. Okay.

A. In 1964, I lost my wife, so that then became

all into my name; and then 1990, I bought ariother parcel

across the river.

And we established the Trust -- I don't have

the exact date, but it's probably been six, seven years

ago. In fact, I had two Trusts. I had a Trust that was

originated there in Celina maybe eight, ten years ago;
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and when I became a Florida resident, I voided that

Trust and established a Trust with a Florida attorney

down here. And that was probably about fouz years ago.

I'm guessing at those dates.

Q. Okay. Just so I'm keeping it straight, the

Trust you had about eight to ten years ago, did that

Trust have a specific name that you can recall?

A. I think it would have been the same name. it

was David L. Granger and Esther L. Granger Living Trust.

Q. Okay. And then the document -- I'm sorry, the

Trust that was formed, you said, about four years ago in

Florida, is that also bearing that same name?

A. Same name, yes.

Q. At the time of the affidavit that you had

signed here, if I could, dated 24th day of August 2009,

at that point, the two parcels, can you tell me whether

they were covered by the Trust that was formed since you

were in Florida?

A. Yes, because this was signed in August 24th,

2009, and that Florida Trust was established four years

ago.

Q. Okay. Well, yeah, I guess just what I wanted

to confirm, Mr. Granger, is whether the most recent

Trust you had contains these two properties, that they

weren't left in some other type of Trust document.
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A. No, they were in there.

Q. Okay. So it's still accurate to say they're

both owned by the David L. Granger and Esther L. Granger

Living Trust then?

A. That's correct.

Q. Okay. And the other modification you just

wanted to raise was that on paragraph No. 3, that your

recollection is you actually bought that parcel there,

42-004100, was actually purchased by you in 1956, right?

A. That's correct.

Q. Okay. Do you live -- I'm sorry, strike that.

When we talked earlier, you said there was a

house that you maintained and that you would go back to,

when you weren't in Florida, in Mercer County. Is that

house on eit-her of these two parcels?

A. Yes, it is. It's on that first parcel.. That's

the address 1670 State Route 29.

Q. All right. And the other parcel there, is that

adjacent to the parcel your house is on?

A. Yes, across the river.

Q. Okay. which river is that, sir?

A. Wabash River.

Q. The property that your house is located on,

does that border the Wabash so that the Wabash would be

to the north of where your house is located?
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A. The Wabash River would be to the west of my

current set of buildings-

Q. Okay. To the west.

A. Yes.

Q. Why don't we look at -- I believe there's a map

attached, or a couple maps attached to your affidavit,

sir.

A. Yes.

Q. If we turn to -- at the bottom right-hand

corner, it would be page 201. I should say Bates

stamped 201. It may also have a sticker that says

Exhibit 1.

Do you have that in front of you, sir?

A. Yes.

Q. And the one I'm looking at, there's -- I'm

looking down at the bottom of the map. There's parcel

number and then indicates 125 acres.

Do you have that in front of you?

A. I don't see the 125 acres -- oh. Yes, I see

that. Okay.

Q. Kind of the lower right --

A. We're looking at the same picture.

Q, Okay. And I believe this may have been faxed

to you, so I don't know how well the resolution is, but

it appears, at least on my copy, there's an area that's
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darker. It looks like it's been shaded in.

Do you have that?

A. Yes.

Q. Okay. Did you make that shaded area?

A. Yes, I did.

Q. And does this parcel look like the one that

would be where your house and buildings are located?

A. Yes, you can see the buildings there on the

diagram.

Q- And it looks like there's a type of feature

line that goes roughly through the middle. Would that

be the Wabash?

A. That's correct.

Q. And can you tell me what that shaded area

represents?

A. The shaded area are the areas that we

designated as the flood areas_ When the Wabash

overflows, those are the areas that would be flooded.

Q. And what information did you use to determine

what parts of this property map should have been shaded

in?

A. Well, by visual. I see it every year. In

other words, on the right side of your picture, there's

a distinct crooked line east of the Wabash.

Q• Okay.
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A. There's a division there between the bottom

ground and an upground. So that's designated as a

little hill that may be 40, 50 feet long. And where the

buildings sit there at the top of your picture, that is

up on the hill. So my buildings are not subject to the

flood, it's the ground as you go down that hill. The

dark area is a lower area subject to flood.

Q. All right. Yeah, I see that. And then it

looks like there's maybe a smaller shaded-in portion

that -- I'm trying to -- yeah, it looks like it's kind

of to the south, there's like a smaller shaded area --

A. That is a farm pond.

Q. Oh, that's a pond there?

A. Yes, that's a pond. That's water all the time,

yes.

Q. Do you know when that pond was placed in the

property?

A. That bond was constructed, I believe, in 1964

or '65.

Q• Do you know roughly how many, if you can define

it by acres, how many acres in area that pond is?

A. It's about one-and-a-quarter acres.

Q. And how deep is that pond?

A. Ten feet at the deep end, about three feet at

the shallow end.

S
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Q. And what type of use is made of the pond?

A. Just recreational.. It's stocked with fish.

Q. Okay. To you knowledge, has that pond ever

overflowed?

A. Well, there is an overflow built into it. It

would overflow, yes, constantly, draining down into the

Wabash River. The pond is full -- the pond remains

full. And any time you get an inch or two of rain, the

overflow allows t.he water to drain on down to the river.

Q. I see. So let me ask this question: FFas the

pond -- have you ever seen the pond overflow its own

banks?

A. No, only the overflow.

Q. In 2003, specifically July of 2003, were you in

Mercer County at that time?

A. Yes.

Q. And did you see any flooding on this property

in July of 2003?

A. Yes, I-- it's overflowed many, many times.

And I dori't have those specific dates but, yes, in July

of '03, that was a flooded month.

Q. Being familiar with this property for a long

time, sir, did you ever see flooding on this property of

any type prior to 1997?

A. Yes.
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And where would that flooding have occurred?

A. Well, it would have occurred mainly in those

same areas. In other words, if there was a heavy

rain -- the Wabash River flows north. It's at the mouth

of the river -- the river starts ten miles south over by

Fort Recovery. So normally this river is very shallow.

If a two- or three-inch rain occurred in Fort Recovery,

the only place that water has to go is down the Wabash.

So for many, many years there would be -- if a heavy

rain occurred south of us, the Wabash would fill up and

many times overflow its banks.

Q. During your experience with this parcel, sir,

can you recall what the worst flooding was that you ever

saw on this parcel?

A. Well, it was probably in '03 or '05.

Q. So there was some flooding in '05, too?

Yes, as I recall.

Q. Do you know if there was as much as what is

shaded in here and representing the '03 flood?

A. Yes.

Q. Okay. So 2005 was at least as much as what it

was in '03, right?

A. I would think so, yes.

Q. Okay. Did you ever, to your knowledge, see it

flood as much in times prior to 2003 as it did in 2005?
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MR. FUSQNIE: Objection. Asked and answered.

He's already testified as to the two worst floods.

Q. Prior to 2003, Mr. Granger, what was the

greatest extent of flooding that you can recall on this

parcel?

A. I guess I'd have to say even prior to '97 there

was some flooding that occurred along the Wabash River

when there was a heavy rain south of us.

At that time the river might overflow, but I've

always stated that we didn't lose a lot of crop because

it would not stay overflowed. It might come out today

and be back in its banks tomorrow because the river

would empty itself rapidly_

Now, since '97, what happens when it floods

now, it may be flooded for a week at a time because the

Wabash River has no place to go because just north of

the map you're looking at, it joins the Beaver about --

about a mile north. So if the Beaver is running full,

then the Wabash has no place to empty itself.

Q• Okay. Thank you for the explanation because,

yeah, I -- actually, my next question was going to be

how close is your property that we're looking at right

now, how close is it to the Beaver and to my right --

did you just say about a mile?

A. Approximately a mile.
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okay. To your knowledge, sir, have you --

strike that.

The land that we're looking at right now in

this parcel, do you farm that?

A- Yes.

Q. Do you do it yourself, or does someone else --

A. I did. When I retired, then -- now I lease the

land.

Q. And who do you lease it to?

A. Michael Highley.

Q. Okay. Michael Highley. Does he pay you rent?

A. Yes.

Q. And do you know how much he pays for rent for

this parcel?

A. He pays $150 an acre per year.

Q• How long has Mr. Highley been renting this

farmland from you?

A. Over ten years.

Q• Do you know if the rent was always 150, or was

it a different amount in the past?

A. No, it was a different amount. I raised it

about three to four years ago.

Q. Okay- Prior to that increase, do you recall,

what the rent was?

A. I think when we started, it was $100 an acre.

•
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Q. Is Mr. Highley still farming it as --

A. Yes.

Q. -- we sit here today?

Yes?

A. Yes.

Q. Okay. Prior to Mr. Highley farming the land,

then, did you do the farming yourself?

A. I had one farmer in between the time that I

quit farming, a guy by the name of Rick Adams, who I

think is also named in this suit. Rick farmed it for

probably three or four years back in the '90s; but prior

to that, I farmed it myself.

Q. Okay. Did Mr. Adams ever -- strike that. Let

me ask the question differently.

Do you have any knowledge as to why Mr. Adams

stopped farming the land?

A. It was my choice.

Q. While you were farming the land, Mr. Granger,

did you ever experience any crop loss as a result of any

flooding?

A. Yes.

Q. Can you tell me, if you can, what year or years

you would have had a loss?

A. That's been over 10, 15 years ago_ I'm not

sure I could give you an intelligent answer to that.
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That's all right. Your rough estimate is about

10 to 15 years ago?

A. I quit farming in '94, as I recall, so this

would have all been prior to that.

Q. Okay. Do you recall, to the best of your

ability, how many acres would have been impacted because

of crop loss?

A. It's hard to say because it could have been

different each year. It would be different. There are

some lower level areas, some low spots, and those, of

course, would be subject to more damage, more flood_ So

some years it might be just a few acres and other years

it might be 15, 20 acres.

I remember last year Mr. Highley planted a

portion of one field there at least three times, and I'm

sure I did same thing 10, 15 years ago.

Q. Okay. And I appreciate that, because what I

wanted to sort of be clear about on the record is, I

wanted to know about the time frame when you were

farming yourself, you were the actual farmer, which

sounds like you did up until. '94, right?

A. Yes.

Q. There was times that you did have some losses

because of flooding sometime prior to '94, then?

A. Yes.

i
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Q. Okay. Do you know, sir, on this parcel how

many acres are tillable acres?

A. I believe the agricultural office classifies my

farm as 105 acres are tillable.

Q. Okay. Do you know if this parcel has any

filter strips on it?

A. There's one small filter strip. When I built

the pond, we built a filter strip where the water drains

out of the pond to the Wabash River. So there's a small

strip there, not very long, not very wide, but it does

filter water coming out of my pond.

Q. Do you participate in any programs on this

parcel, like a crop reserve program?

A. No.

Q. Do you know if any area of the farm is in like

an agricultural easement or some type of arrangement

where you've received some compensation for development

rights or things of that nature?

A. No, not to my knowledge.

Q. Okay. Let's look on the next tnap. There's a

handwritten note at the bottom of the page that's kind

of oriented towards sort of the long direction, and it

says, "This parcel does not flood."

Do you see that?

A. Yes.

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsi mi l e: 1.97 3.35 5. 3094

www.deponet.com



David Lee Granger

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

February 26, 2010

28

Q. Is that your handwriting?

A. No.

Q. Do you know whose handwriting that is?

A. No, I do not know.

Q. Do you agree with that statement, that this

parcel does not flood?

A. Yes, because the parcel on the page 2 is to the

west of the parcel on page 1.

Q. Okay. And is this the parcel, I believe, that

you may have purchased in 1990?

A. Yes.

To help you clarify that, on page -- on the

first map you'll see up in the left-hand corner the

parcel 002 and 003?

Q. Yes.

A. All right. That is the same as you're looking

at at the 002 and 003, which is in the middle of the

page on the second map. That land is not subject to

flood, even though it's all that same field, but there

is a difference between the low land and the -- the land

begins to rise about where that line is where the black

ends.

Q. Oh, I see.

A. Do you follow me?

Q. Yeah. Thank you. I see that. Okay,

is
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Well, I guess what I just wanted to confirm was

that although this map is attached here, I think, and

this is at the Bates stamp No. 202 on the right-hand

corrier, it's your understanding that you do not intend

this parcel to be a part of a claim that you would make

against the State in this matter?

A. That's correct.

Q. Okay. So let's just focus on some questions in

regard to parcel 42-004100.0000. I think you may have

touched on this earlier, but I just wanted to confirm

this. The house that's located there, did that house

experience any flood damage?

A. No.

Q. Were there any damages other than --

A. You're talking about the buildings and the

house itself; not the ground upon which it sets?

Q. Yes, sir, the house itself. Did you have any

water from the floods physically enter your home?

A. No.

Q. You said there were some other buildings there;

is that correct?

A. Yes. There's a grain bin, a barn, and a

granary.

Q. Did any of those buildings have water enter

into them?

. T®
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A. No.

Q. Besides what we talked about earlier, I believe

you had testified that it was your observation that the

flood water seems to last longer, correct?

A. That's correct.

Q. Besides that, would there be any other, I guess

I would say, problems that you associate with the

flooding after 1997?

MR. FUSONIE: Objection. Vague.

MR. MARTIN: I'll try to phrase that better,

Tom.

Q_ Let's look at your affidavit, again, sir, where

I think it references paragraph 12, if you'll go to

paragraph No. 12.

A. Okay.

Q. It says, "As a direct result of the

flooding..." the parcel we've just referenced earlier

has suffered some damages, and let's start with the

first: in the form of loss of crops.

After you stopped farming, sir, did you have

any interest -- what I mean by "interest," any monetary

interest -- in the proceeds from the crops that were

harvested from the property?

A. No, because I cash rent; therefore, he pays me

so much per acre and he takes the risk of crop loss.

0
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Q. Right. So would you agree with me that as to

the issue of crop loss, that actual loss is borne by the

person who does the cash renting?

MR. FUSONIE: Objection.

Q. You can answer.

THE WITNESS: Should I answer that, Tom?

MR. FUSONIE: Mr. Granger, if you understand

the question, you can go ahead and answer.

A. The financial loss would be to the renter.

Q. Okay.

A. My income would be the same regardless of flood

or no flood.

Q. Okay. What about field and bank erosiori, have

you observed any of that?

A. Yes, there would be some damage to the farm

itself by every time the land floods, it cuts a few new

grooves and washes away some topsoil.

Q. Does that occur in any particular portion of

the property?

A. Usually where the water overflows onto the

property; and then when it starts to recede, it cuts

some gullies going back into the river. There's two --

there would be two or three places along che river that

that would happen.

Q. Along the Wabash, right?
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A. Yes.

Q. Is there an amount, any term that you can

define, of land or acreage that is no longer there

because of erosion?

A. That would be difficult to identify.

Q. What about the deposit of silt, sand, and other

debris, have you observed those conditions?

A. Yes. In fact, that makes it tough on the

renter because after every flood, he has to come in with

either a payloader or a bulldozer or equipment of his

own to remove trees and silt so that he can actually

farm it.

Q. And this silt, sand, and debris, have you ever

known Mr. Highley or Mr. Adams to have been prevented

from farming any acreage because of the existence of the

material?

A. After they removed that material, I think they

were pretty well back to normal.

Q. Okay. And then the statement goes on. It

talks about the destruction of trees, bushes, and

shrubs. What destruction of trees, bushes, and shrubs

have you observed due to the flooding?

A. well, along the riverbank it would completely

take trees out of the bank, and many times they're out

in the middle of your field. So there would be some

•
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damage where that tree was ripped out of the bank; and

then, of course, it floats out into the field and has to

be removed.

Q. During the 2003 flood, were there any

particular trees, bushes, or shrubs that you recall

being destroyed by that flood?

A. I wouldn't recall that specific year and the

specific damage for that year, but usually with every

flood there is some damage. Now, what year and how

much, I can't say.

Q. Do you have any photographs that show any of

the flooding at any time?

A. I think we tried to research that back last

summer, and I did not come up with any. I know we've

taken a lot of pictures.

I'm not sure -- even the Daily Standard, the

local paper, did an extensive photographic display of

all along the river there, including our property, but I

don't -- I can't lay my hands on those right now, but

I'm sure they would be available. Maybe you have them.

Q. As far as any pictures that maybe you or your

wife took, do you recall, if you or your wife took ariy

photos of the flood?

A. Yes, I'm sure we did, but I'm not sure where

they are.
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Q. Do you recall making any efforts to locate

those photographs as a result of any request for

documents that you have been presented with from your

counsel?

A. Yes, last summer, as I recall, we did go

through a batch of pictures and didn't come up with

anything specific.

Q. Well, did you have any pictures that were in

general depicting any of this flooding?

A. Not that I can lay my hands on.

Q. Okay. Do you know what happened to the photos

that you thought that you may have had?

A. They're probably buried there in some old

photographs someplace.

MR. MARTIN: Okay. Just on the record, Tom,

I'd just ask that -- I believe those would be

responsive. So if they're destroyed or something

happened to them, I guess if we could maybe get an

explanation of what efforts were taken to locate

them; or, you know, if they don't exist, I mean, I

guess that's fine. I guess if you wouldn't mind

just following up on that a little further.

MR. FUSONIE: Sure.

MR. MARTIN: Because I don't have any photos on

this property and it sounds like there may be -- I

0
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just wasn't sure that there was due diligence in

trying to locate those and produce them.

THE WITNESS: Probably in the next 60 days

there will be some pictures available because with

the snow you have and with spring rains, the Wabash

will be out again_ I'll be glad to take some and

send them to you.

MR. MARTIN: That would be fine, sir, if you

have those.

MR. FUSONIE: Dan is going to get a lot of

those photos, too.

THE WITNESS: Okay.

MR. FUSONZE: Yeah, I'll follow up, Dan.

MR. MARTIN: Okay. I appreciate that.

Q. Mr. Granger, I just want to, I guess, move you

on to -- actually, let me go back to one of my questions

about the trees.

I believe, as I understood your testimony,

these were along the river. And I know when we were

talking earlier that while you were farming the property

yourself, you recall there being flooding along the

river_ Did you explore whether any of these trees may

have been impacted by floods that occurred prior to

1997?

A. Well, living along the river is a constant
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maintenance problem to keep trees from growing out onto

your farmland. So every year you make a swipe down

along there and you spend a lot of time with chain saws

and trying to cut trees that are infringing upon your

ground. And then, of course, during a flood many of

those trees are just kind of ripped out and float out

into the farmland.

But, you know, there's not a good maintenance

program on the Wabash River, there is on Beaver, but the

Wabash River has trees laying down in the bottom of the

river that the floods have placed there. So there's

always maintenance along the Wabash River.

Q. Well, paragraph 13 of your affidavit, there's a

statement there that says, "The flooding caused by ODNR

has substantially destroyed the value of Mercer County

Parcel Number 42-004100.0000."

If you could, sir, could you tell me what

information you have that leads you to conclude that

ODNR has caused the flooding?

A. Well, for instance, just as an example, I lost

my wife a couple years ago, so the farm was appraised

for the purpose of the estate, and the appraisal would

take into consideration that this land is subject to

flood_ You don't always get 100 percent crop every

year. There are some waterways and damages that have

!
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occurred. So all that would add into the fact that it

would decrease_ the value of the sale of that land.

Q. Okay. And do you know, was that information

contained in an appraisal?

A. The appraisal was made in '07.

Q. '07. Okay. And does that appraisal attribute

a decline in value to actions of ODNR?

A. I don't know. I don't think there's any

specific statement in that appraisal. to that effect.

Q. Do you know if the appraisal gave a value for

the parcel?

A. Yes.

Q• Do you know what that value was?

A. I'm pulling that figure out of my head, but I

think it was appraised at -- on two different

appraisals. One was the vacarit land, which lays west of

the river. I think that was 4500 per acre. And I think

the land east of the river was a little more than that.

I don't have those figures. They are available, though.

Q. When you said the land west of the river, does

that refer to the second map, the parcel that doesn't

have flooding issues?

A. No, part of that would be on your --

On the first map where you see the 002 and the

003 in the left-hand corner --
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Q. Yes, sir.

A. -- that is actually also a part of the same

where it's blackened, which there's no number on.

That's all one parcel.

Q. I see that.

A. So that parcel was appraised as one parcel.

Q_ I see.

A. And then the land east of the river where the

buildings are, as I recall, was appraised as a different

parcel because they were bought at different times. I

think that's why, even on my tax duplicate, those two

properties could be different.

Q_ Okay. And this may be a dumb question, but the

valuation of the amount per acre on the parcel that also

includes the house and buildings, does that valuation

per acre, does that, if you know, does that factor in or

include the value of the real property, the improvements

to the property, the house and the buildings?

A. Yes, the house and buildings were not set

apart. The entire 80 acres on the east side of the

river was appraised as one value.

Q. Thank you. Besides what you already identified

for me, is there any other information that you have in

your possession or through your personal knowledge that

would support your statement in the affidavit that the

0

I*

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094

E^+/^®NET www.deponet.com



David Lee Granger

2

3

4

5

6

7

8

9

10

11

16

17

18

19

20

21

22

23

24

25

February 26, 2010

39

value of that parcel has been substantially destroyed?

A. Well, I guess my only -- my personal

observation, Dan, would be that the Wabash River is not

large at this point except when we get a large rain

south of me, as we've talked before.

In prior years, the river would clean itself

rapidly in just a day or two. The problem now is the

lake remains full, so if you get a big rain in Celina,

what happens is, they have to let the lake out. As a

result, that fills up Beaver Creek to flood stage

almost. And when the Wabash comes down and hits the

Beaver, there's no place to go except back up onto all

of our farmland_

Q. Okay. Just so I understand the lay of the land

here, and I think you touched on this earlier, iL's your

understanding that the conditions on the Beaver are

essentially, for lack of a better word, causing an

overflow of the Wabash where your property is located?

A. I would agree with that.

Q. I mean, that's kind of -- I'm not an engineer,

but sort of a lay person's statement, that there's sort

of like a backup in the water flow, so to speak?

A. Correct. Correct.

Q. Okay. Well, I was just tryirig to sort of

understand your perspective of it, and that's why I
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asked how that worked.

Did you see a flood, sir, on your property in

2009?

A. Yes.

Q. Do you know what month that was?

A. It's ironic, because my wife and I were just

talking about this. We go back home usually the latter

part of April, first of May. We hadn't been home but a

week or two, we're sitting at our kitchen table, and my

wife says, "There's a 60-acre pond out here." I'm

sitting there at the buildings, at the house, and all

you can see is water. So there in May of last year,

that entire farm was flooded.

Q. And that -- was that -- and I know earlier we

talked about there is a pond on your property. when you

said 60-acre pond, would --

A. That's about a quarter of a mile behind the

buildings.

Q. Okay. That's what I just wanted to clarify.

It was not in relation to the actual pond. You were

just using that to describe the area where the Wabash

is; is that right?

A. That's correct. Yeah.

And I can almost assure you, within the next 60

days we'll have the same scenario.

DEPONET
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Q. All right. Well, I think that seems to cover

what I wanted to ask you today. I appreciate your time,

Mr. Granger. Mr. Fusonie may have some questions for

you.

A. Okay, Dan.

MR. FUSONIE: Mr. Granger, just give me one

momenL to collect my notes.

(Pause in proceedings.)

CROSS-EXAMINATION

BY MR_ FUSONIE:

Q. Mr. Granger?

A. Yes.

Q. Do you believe that if your property was not

subject to the severe and frequent flooding that it has

suffered since 1.997, that the cash rent you charge would

be greater?

MR. MARTIN: Objection.

I'm just lodging objections for the record,

sir.

A. Well, if I was buying that piece of property,

would I pay more for it if it was not subject to flood?

Sure.

Could 1 get niore rerit out of it if a farmer

could be assured of 100 percent crop every year?

Absolutely.
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Q. Okay. Just so I understand, kind of to

summarize your testimony about the flooding that's

occurred since 1997 versus kind of the minor flooding

that occurred before 1997; since 1997, there's been a

greater frequency of flooding; is that correct?

A. I don't know whether a greater frequency, but a

longer term.

Q. It lasts longer?

A. I think when you get a big rain south, whether

it was in '96 or 2006, the Wabash would flood, but it

might clean itself in 24 hours, where now it takes two

or three days maybe.

Q. So just so I can summarize, since 1997 the

flooding lasts longer, correct?

A. That's correct.

Q. And it has covered more acres in 2003, 2005,

and 2009 on your property than you ever saw before 1997,

correct?

A. No, that's not correct because I think, there

again, when the ground -- all the ground you're looking

at on the map there is subject to flood. So when it

flooded --

Q_ I want to make sure I understand your

testimony, Mr. Granger. You earlier testified prior to

1997 that at most 15 to 20 acres would flood, right?

i
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A. No, you were asking me -- that question was

asked how much of a crop loss might you suffer in those

years, not subject to flood, because it's all subject to

flood. The enti.r_e bl-ackened portion of those pictures

were subject to flood back in the '90s and also subject

to flood today- So that hasn't changed.

But the length of time has clianged, and

therefore the damage that would be inflicted in these

latter years is much greater than it was prior years

because the water would go down faster and you could get

back on the field and you'd have to replant.

0. I understand the longer that water stands on

your property, the more damage to Lhe actual soi.l

occurs, correct?

A. Soil and crops.

Q. And crops.

A. For instance, you can flood soybeans, but if it

goes down in 24 hours, there's very little damage; but

if those soybeans are under water for three days,

they're dead.

Q. Okay. So soil and crop damage has been greater

since 1997 because of the flooding?

A. Yes.

MR. FIJSONIE: I don't have any other questions,

Dan.
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MR. MARTIN: Just one follow-up.

REDIRECT EXAMINATION

February 26, 2010

BY MR. MARTIN:

Q. Mr. Granger, do you know if any portion of that

parcel is in a floodplain zone?

A. I do not know that.

Q. okay. That's it. So we're finished.

MR. MARTIN: Tom, did you have anything to

follow up after that?

MR_ FUSONIE: I don't.

Mr. Granger, a transcript of your deposition

will be probably ordered by the State. If it is,

you have the right to review it and to correct any

errors in your testimony.

I can't tell you to do that, I can only

recommend and advise you that you take that

opportunity.

You would let -- you need to let the court

reporter know now if you would like to read your

transcript or not.

THE WITNESS: Would that be available?

MR. FUSONIE: My guess would be in the next

month.

THE WITNESS: Okay. We'll be here in Florida

for another two months. Should I review it here, or
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wait until I get home?

MR. FUSONIE: Probably, if it's ordered, we can

arrange either in Florida or -- probably in Florida_

MR. MARTIN: Yes, the State will be ordering a

copy of --

THE WITNESS: I'm not sure I need a copy, but I

would like to read through it.

MR. FUSONIE: Yeah.

THE WITNESS: Should I do that here?

MR. FUSONIE: Yeah. So as you're indicating,

you'd like to read the transcript for purposes of

reviewing it to correct any errors that may be in

the transcript.

THE WITNESS: Yes. I can make arrangements to

come back over here.

THE REPORTER: Mr_ Fusonie, are you ordering a

copy, also?

MR. FUSONIE: We will be ordering a copy, yes.

Send the copy to me and I wil.l arrange for a review.

(Deposition concluded at 12:05 p.m.)
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STIPULATIONS

IT WAS STIPULATED BETWEEN counsel for the

respective parties, with the consent of t:he witness,

Lhat reading and signing of the foregoing deposition by

the witness be reserved_

THEREUPON, the deposition of DAVID LEE GRANGER,

taken at the instance of the Respondents, was concluded

at 12:05 p.cn.

NOTE: The original and one copy of the

foregoing deposition will be held by Mr. Martin, copy to

Mr. Fusonie.
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CASE: DONER, et al. va.;..LOGAN

CASE NO.: 09-1292
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^EIPsFTaz,P,a 3ns^:ERRATA

I, DAVID LEE GRANGER, have read the foregoing

deposition giv"by me on February 26, 2010, in

Lakeland, Flor'xda,^and the following corrections, if

any, $houlrl' be"made in tht0tYAY'isc£`ipt:

PAGE LINE CORRECTION AND REASON THEREFOR

1

Subject to the above cor, r^ct},gns,{ if,.;;any,

testimony reads as given by me in the foregoing

deposition.
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stumps, washing banks off, washing my banks off. YOU

had a lot of cleariup to do.

Q. Anything else?

A. No.

Q, Did your crop yield in those years,

let's say in 2005, was it less that year or about the

same as in the previous years?

A. Well, when it come a flood, there

wasn't nothin' left; it was all gone.

Q. Okay, so for maybe a week. Did you

have to replant then; is that what you had to do?

What happened after the water left?

A. Well, if it was late, you couldn't do

nothin', just leave it lay.

Q. In 2005, do you recall what time of

year that that flooding happened? That's the most

recent flood you've indicated.

A. Z don't know when it was.

Q. But just so I'm clear -- Don't let me

put words in your mouth -- do you believe the last

time that the property flooded was 2005?

MS. BREWER: Objection. He's

testified countless times that he can't

remember.

MR. COLE: Okay. Then he can -- But
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I'm talking about the last five years.

A. I'm trying to think, but I can't

remember.

Okay, fair enough. After 1997, did

you make any changes to the way you used your

property?

MS. BREWER: Objection.

A. No.

Q. Did you do anything to the property to

try to lessen the damage that the water caused?

A. No.

Q. Do you keep any records at all of any

flooding or anything that you've done to the land

since the spillway was changed?

MS. BREWER: Objection. Asked and

answered.

A. No.

Q. Did your wife? Did Mrs. Gilbert?

A. No.

Q. Has the income that you've made off

this property decreased because of the flooding?

A. Yes.

Q. How much?

A. I don't know.

Q. Significant, a little bit?
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A. Quite a bit.

Q. Do you have any --

MS. BREWER: Objection.

Q. -- idea of dollar figures how much

less?

MS. BREWER: Objection. If you know,

you can answer, but he has already

testified that he didn't break out his

inconie by parcel.

MR. COLE: I'm just asking generally.

A. I don't know.

Q. Okay. Do you remember if your

property flooded two years ago?

A. Two years ago? Yes, I think it did.

Q. Okay. Do you remember anything about

that? What can you tell me about that?

MS. BREWER: Objection.

A. All of it never flooded, but it was

probably, I don't know, I think there was six acres

in there someplace, right up in here.

Q.

(Witriess indicating.)

Kind of in the middle to upper

left-hand corner?

A. Yeah.

Q. That was two years ago, so 2008? You
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think maybe six acres flooded?

flooded?

Q.

A. When it flooded, then when the water

went down, that might have been the year I went back

in and redone it again.

Q.

Do you know how long they were

What do you mean, "redone it again?"

A. Replanted it.

Q. Replanted? I'm talking about 2008.

A. I don't know. I can't think. I can't

think what year it was there. It sounds like ttiat,

but
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Do you, personally, reinember that it

flooded in 2008?

was.

2008?

A. I think it was six acres.

Q-

A. I'm trying to think that's when it

Q. Do you know how deep the water got in

A. Was it 2008? I dorr't know.

Q- Do you know how long it was flooded in

2008 if it was flooded at all?

MS. BREWER: I'm going to object.

He's already stated he can't remember.

MR. COLE: Well, counsel, he's
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indicated he thinks it may have flooded in

2008. I'm just asking him about it.

A. I don't know, to tell you --

Q. If you don't know, that's fine.

That's all right-

A. When you're trying to think of dates

Q• Do you have any idea of what you think

your land is worth?

A. I don't know what it would be worth.

Q. Do you think it would be worth more if

the spillway hadn't been modified?

A. Yes.

Q•

feeling?

Is that just kind of your own gut

MS. BREWER: Objection.

A. Well, when the rest of the people's

places sells around there, it would be worth what

they get.

Q• Have you looked at other sales or

nearby sales? Have you ever compared or do you take

a look at what other properties are selling for in

the area?

A. Yeah, some of 'em.

Q. Do you know what comparable properties
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are going for?

MS. BREWER: Objection.

Q. Land like yours, do you know what it's

selling for recently?

A. Well, there ain't no land ever come up

like mine.

Q. What do you mean by that?

A. Most of the ground that comes up for

sale is not flooded ground.

Q. okay. So well, has any of the nearby

properties that have experienced flooding been sold?

Have you noticed that?

A. No.

Q. Okay. Has anyone else told you that

they think the property is worth less?

A. No.

Q. Before this lawsuit was filed, but

after you started getting flooding, did you ever take

any legal action or go to the government, to the

State, complain, raise any --

A. No.

Q•

that?

-- make any claim or anything like

A. No.

Q• Do you know how many acres were
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flooded in 2005 about five years ago?

MS. BREWER: And I'm going to object.

He's already testified he doesn't remember.

A. No.

Q. Do you think your property will

continue to flood?

A. Yes.

Q. Why?

A. Because of the dam.

Q. Is that what other people have said or

have you, independently, looked into that?

A. Well, when you take that much water

comin' down through there, when it rains, what's

gonna stop it. If you take the dam and it's full,

you get two or three inches of rain what's gonna stop

all that water.

MR. COLE: Sir, thank you very much.

I'm finished.

MS. BREWER: I have a couple follow-up

questions.

DIRECT EXAMINATION

BY MS. BREWER:

Q. Was the flooding worse on your

property before or after the spillway was put in?

A. After the spillway was put in, our
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property flooded.

Q- And did it flood like that before the

spillway was put in?

A. No.

Q• Do you know if there is anyone who can

remember in better detail than you can about when the

flooding happened or how bad it was after 1997?

A. Well, they put the spillway in; that's

when everything started. When you get heavy rains --

The spillway --

MR. COLE: I object. He's not

responding, but go ahead. She just asked

if you knew of anyone else, who would know

better, could recall better.

A. No.

Do you think your wife would know

about the flooding?

A. Yeah, she would.

Q. Okay.

MS. BREWER: That's all.

MR. COLE: I have no follow-up. Thank

you. Thank you very much, sir. You did a

good job.

MS. BREWER: When the court reporter

is fini.shed typing up the conversation we
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had today, you have the opportunity to look

at it and check to make sure that what you

said was accurate and correct and then you

can make corrections if you see corrections

need to be made. Some people choose not to

do this and I can't tell you whether or not

you should look it over, but I would say

that most people do take the opportunity to

look over their transcript and then they

sign it. Would you like to look over it

and sign it?

THE WITNESS: I could.

MS. BREWER: Is that a yes.

THE WITNESS: Yes.

MS. BREWER: Okay.

(At 12:23 o'clock, PM, the deposition was concluded.)

H. Edward Gilbert
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C E R T I F I C A T E

STATE OF OHIO

) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of his aforesaid deposition the said H.

EDWARD GILBERT was sworn to depose the truth, the

whole truth and nothing but the truth; that the

foregoing is the deposition given at said time and

place by the said H. EDWARD GILBERT; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me; that

the transcribed deposition was submitted to the

witness for his examination and signature; that I am

neither a relative of nor attorney for any of the

parties to this cause, nor relative of nor employee

of any of their counsel and have no interest whatever

in the result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 22nd day of February, 2010.

My Commission Expires: Edna M. Hawkins

25 September 17, 2012 Notary Public - State of Ohio
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CERTIF'ICATE OF REPORTER OATH

STATE OF E'LORIDA

COUNTY OF POLK

1, the undersigned authority, hereby certi-fy

that the witness named herein personally appeared

before me and was duly sworn.

WITNESS my hand and official seal this

------------------------

FPRLEE ,LORETTA

NOTARY PUBLIC - STATE OF FLORIDA

MY COMMISSION NO.: DD 802826

EXPIRES: AUGUST 12, 2012

L t)RETi'A LEE
MY COMMISSION N DD 802828
EXPIRES: August 12, 2012

Banded Thm Budpgl NoWy&ervkes
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REPORTER'S DEPOSITION CERTIFICATE

STATE OF FLORIDA

COUNTY OF POLK

I, Loretta Lee, Florida Professional Reporter and

Notary Public in and for the State of Florida at large,

hereby certify that the witness appeared before me for

the taking of the foregoing deposition, and that I was

authorized to and did stenographically and

electronically report the deposition, and that the

transcript is a true and complete record of my

stenographic notes and recordings thereof.

I FURTHER CERTIFY that I am neither an attorney,

nor counsel for the parties to this cause, nor a

relative or employee of any attorney or party connected

with this litigation, nor am I financially interested in

the outcome of this action.

DATED THIS at Lakeland, Polk

County, Florida.

R7.^-- ^s

LORETTA LEE, FPR
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DAVID LEE GRANGER C/O THOMAS FUSONIE ESQ.

DIItECTOR OF PRODUCTION

WAYNE T. DONER, et al. vs.

SEAN D. LOGAN, et al.

Fite: 57050

Deposition of: DAVID GRANGER

Deposition Date: 02/26/2010

Original Transcript Recipient: DAN MARTIN ESQ.

Date:

To:

From:

RE:

ce: All counsal present

Your signature is required as acknowledgment that you have read the transcript of your deposition in the

above-referenced matter.

Please conrplete the following steps within 30 days of the date of this memorandum;

Read the enclosed condensed copy af the transcript of your deposition

Make any corrections necessary on the Errata sheet only

Sign the bottont of the Errata sheet

Sign the Certificate
Return only the following to our offices within 30 days of receipt of this memorandum:

• Original, executed Certificate

• Cornpleted, signed Errata sheet

RETURN REQUES'I'ED DOCUMENTS TO:

DepoNet

101 Marietta Street
2700 Centennial Tower

Atlanta, GA 30303

Please direct questions regarding this memorandum to DepoNet Client Support at 800.337.6638 or or

ClientCare@deporict.com.
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DEPONENT'S ERRATA SHEET AND SIGNATURE INSTRUCTIONS

The original of the Errata Sheet has been

delivered to Mr. Fusonie, Counsel for Relators.

When the Errata Sheet has been completed by the

deponent and signed, a copy thereof should be delivered

to each party of record and the ORIGINAL delivered to

Mr. Martin, Counsel for Respondents to whom the original

deposition transcript was delivered.

INSTRUCTIONS TO DEPONENT

After reading thi.s volume of your deposition,

iridicate any corrections or changes to your testimony

and the reasons therefor on the Errata Sheet supplied to

you and sign it. DO NOT make marks or notations on the

transcript volume itself.

*** REPLACE THIS PAGE OF THE TRANSCRIPT WITH THE

COMPLETED AND SIGNED ERRATA SFIEET WHEN RECEIVED.

Adik. Nationwide Scheduling
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Al~I<Ily,i,V[T OF Ph'4'If) i.. GR.#.14iG1it2

S FATIi OF OH

C'Ol_tt'vTY OF MERCER

s:

My name is David [.. Clranger. t am avur the age

aftidavi[. The facts stated hereirt are within my lrerscrnnf

state as

am cEfn°Epetent t

itti trur: arti:f io

his

q ltelator in this mandamus aclion see4:ing compensation fc>r the 4+roperty

tal<ett 4>y I2.espandents Ohio Department uf Natural Resources and Seart U. Logan_ [lirector.

Diric'€cfr tccrllective'lp' "`CTI)TiC€"t.

ilit;ally.1. as Trustee of tlse David t... CSrsnger and Esther L. t;irange

"t'rust. am the owner edescr'sbed as Mercer r`:"orinty Parcel NutRrl+erR 42-0041 (?t).

-012600.0000.and 42

?. 1 fzaue hee[r alr a4vner of Mercer County Parcel hxtuniic.rs 42-004f(lt#.(YEtElti since

and 42-012600.W00 sintie 194t).

4. cer t.t>un€y Parcel Nunrbers 42-004100.0000and -12-012600,0000 4,orders the

1 ss:

uxrt7ucnee vvith Beaver Creek.Wabash River on liuth iides of the River

Since ODNR replaced the wi4tern spilltivay of{irand Lake St. Mary's in 1997 an

undertook its currt martagement l±ractices. whic:ti i

levels anil use of thz westem spillway for virtually

N, fercer t'ou?lty Parcel ^r 42-004 f Oti.#.it1{)r} h rs been sub jec

€reyrrent. and inevitalal^: increased severe tlij

eased take

t. h4ary's.

he Western spilhcay 01'(lrcrnc3 Lake

Mars's. I Dt31`t £1 C3 tl f rJ 7



0
6. Speeificalfy. as a result of ODNR's replacement of the westem spillway and its

current management practices. Mercer County Parcel Number-3:!-004100.000U has flooded

annually. approsimatciy _' to 3 timcs per year. On each occasion. Mercer County Parcel Number

42-004100.t10t10 sta.s inundated with ieateE at depihs varying fiom'to a feet.

7. Since ODNR's replacemcnt of the western spilhvay and its cun'ent manat:ernent

practices. Mcrcer County Parcel Number 42-004100.0000 floods more rapidly and remains

flooded for lonCer pcriods of time. On each occasion of tiooding, Mercer County Parcel Number

42_004 100_0000 reniaincd inundated with water fnr a period of 2 to 3 days on average.

8. Prior to ODNR's replacement of the western spillway and its curreat management

practices. Mercer County Parcel Number 42-004 1 00.0000 never flooded as much ur for as long

as it dnes now.

9. To date. the most invasive fiond occurred in 2003 wilh approximately 43.5 acres

of Mercer County Parcel Number 42-004100.0000 heing flwded with spprosimately 2 ta 4 feet

of water fix appraNimately 5 to 6 days_ A true and accurate copy of a black and white acrial

ftnm the Mercer County Auditoi s website of Mercer Cnwtty Parcri Numbers 42-0041U0.0000

and 4-1-012600.0000 is attactted hereto as Eshibit I. I have shaded in the area of Parcel Numl er

42-004 100.0000 that was flooded in'_003.

10. Mercer County Parecl Number 42-004100.0000 also experienced severe flooding

in 2005- Indeed, the flooding in )anuary 2005 was so extensive that it Ilooded the first five roads

that cross Beaver Creek west of the spillway_

11. Mercer Cowtty Parcel Nwnber 42-003100.0000 was again tlooded as recently as

April 2009.

{~ DON000198 j
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12. As a direct result of the t7ooding, lvlercer County Parcel Number 32-004100.0000

has suffered damage in the form of loss of crops. field and bank erosion, the deposit of silt. sand,

and other debris. including trees, and the destruction of trees, bushes, and shrubs.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 42-004 100.0000.

13_ 1 tu:lieve that the interrntttent. continuing, persistent. frequent, and incres,ed

severe ftooding from the western spillway oi'Grand Lake St. Marys will inevitably tecur as 3

result of ODNR's replacement of the western spiilway and ODNR's current matmgcment

practiccs.

FURTHER AFFIANT SAYETH NAUGllT.

El
David L. Granger

Cworn in my presence and subscribed heforc me this ? ay' of August._009.

1oJiFNn atlvFN
pppmpyzlt3Yr

5tnaal,n:o140tarpPamac .
NryCcmmas:cnNasNJErpnbl^m

O SecCent97A3At.
b4^. OF 0

DoN00o1ss

082411409 Columbus 70691559
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IN THE SUPREME COURT OF OHIO
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STATE OF OHIO

EX REL., WAYNE T. DONER,
ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, 01110 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
'.. COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of PATRICIA HIGHLEY,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 5, 2010, at 3:00 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of. Natural

Resources:

Jennifer S.M. Croskey

Assistant Attorney General

Environmental Enforcement
30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus, Ohio 43216-1.008

25
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PATRICIA HIGHLEY

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BYMS. CROSKEY:

Q. Thank you Mrs. Highley. Can you

tell us what your name is?

A. Patricia L. Highley.

Q. And where do you live?

A. 6888 Wabash Road, Celirla.

Q. The court reporter has put you

under oath, so you need to testify truthfully just

as you would in court.

A. Uin-hum.

Q• We need to be careful not to talk

at the same time, and we both need to be careful

to speak loud enough so the court reporter can

hear.

A. Okay.

Q. Give verbal answers, no shaking of

the head, difficult to record. If you don't

understand a question or you don't hear a

question, just make sure that you lct me know.

I'll try to either speak loudly or more clearly.
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And I don't think that yours is going to go very

long, but if you need to a break, you can take a

break, just let me know, but I will that you

answer any question that I've asked you before we

take a break.

A. All right.

Q. Can you tell me about your

educational background?

A. I quit school my junior year, I went

into sales and I have what they say three years

college training in sales.

Q. Was that at a particular college?

A. No. It was training seminars in

numerous areas that I had to go to.

0. Oh, okay. So did you work for a

particular company?

A. Stanley Home Products Incorporated.

Q. How long did you work there?

A. Forty-two years_

Q. Still working?

A. Part time.

Q. Okay. I assume your family is the

same as Mr. Highley?

A. Yes.

Q. He's your husband?
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A. Right.

Q. Have you ever had your deposition

taken before?

A. No.

Q.
And I don't want you to answer this

question and tell me anything that your attorneys

have told you, but what is your understanding of

this case, what it's about?

A. To try to get some help with the

flooding from ODNR with the spillway situation.

Q. okay. Have you tried to get any

help from anyone other than ODNR?

A. No. I think my husband has talked

to the Wabash conservator, but I lhink that's bank

repair.

Q. It's what, I'm Sorry?

A. Like the river bank repair.

Q. Oh, okay. So you are familiar with

an organization that's called the Wabash -- What

did you say it was again?

A. I'm not sure, Wabash Conservatory

Q. okay.

A. - the proper name.

Q. okay.
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Q• But there's an organization that

exist to take care of the Wabash?

MR. FUSONIE: Objection.

A. Certain areas.

Q, Okay. Do you know which areas?

A. it appears mostly before it gets to

the beaver ditch joining.

Q. Do you know about how far from

beaver this organization stops taking care of the

river?

A. No, I really don't_

Q. Okay. Does the organization take

care of any part of the river in the State of

Ohio?

A. I'm not sure what areas it does

honestly in the state.

Q. Okay. So are you saying that you

just know they don't take care of the part that's

on your properties?

A. They don't appear to from beaver to

the state line.

Q, From beaver to the state line. And

you
mean the state line that divide Ohio and

Indiana?

A. Indiana state line, right.
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Q. Okay. Have you ever asked this

organization whether they could do anything?

A. I know my husband has talked to

them numerous times I've becn in the room.

Q- Okay. Were you present for any

conversations where your husband asked that this

organization do anything in particular?

A. I was in the room when he had a

phone conversation about meeting to look the

situation over.

Q. It was a telephone conversation?

A. Right.

Q. So could you hear what the person

on the other end of the telephone was saying?

A. No. All I could hear was my

husband's response.

Q• Okay. And based on that,response

did you have any understanding whether or not the

organization would agree to take on any work?

A. From what i interpreted it did not

sound favorable.

Q. Do you know is Beaver Creek a

maintained ditch?

MR. FUSONIE: Objection.

A. Out away from the spillway to some
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extent perhaps it has since it was dragged nuniber

offer years ago.

Q. Do you know what a maintain ditch

is or what's your understanding of a maintained

ditch?

A. Maintained ditch would be something

that were they keep brush and the over growth

under control weeds and so forth.

Q- Do you know who would be

responsible for that type of maintenance?

A. I do not know.

Q. And if I'm misstating what you just

said, correct me, but did you say that someone

dipped out the ditch not long ago?

MR. FUSONIE: Objection.

A. It was dragged and that's what they

call it, cleaning it out, sides, bottom, a number

of years ago. I'm thinking probably in the early

'80's, I'm not sure. It was a state issue.

Q. Do you know who did the work?

A. No.

Q. Do you know what part of ttie ditch

was dragged?

MR. FUSONIE: Objection.

A. I was under the understanding all
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nine miles.

Q. All nine miles. So --

A. That would be from Celina to the

spillway to where it joins the Wabash River.

Q• Okay. Do you own property that's

adjacent to Beaver Creek?

A. Yes.

Q- Did you own that property at the

time of this dragging project?

A. Yes.

Q•
Do you recall ever seeing anyone on

any of your properties doing the dragging'?

A. We saw when the work was being done

at different areas, and paid for it very dearly.

Q. What do you mean "paid for it?"

A. We were assessed a charge when they

done it.

Q•

that money to?

Okay. Do you know who you paid

A. I'm thinking it might have been the

state, but I am not sure.

Q. Are you aware that there were a

number of property owners that asked the Soil and

Water Conservation District to do some work with

that request being made in 2009?
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A. I don't recal.l it.

Q. Okay. Do you know what I'm talking

about?

A. I just heard that.

Q. Do you know what work people have

asked the district to do?

A, No, because I was not aware of it.

(Affidavit of Patricia L. Highley,

marked for identification as
Respondent's - Patrici.a L. Highley -

Exhibit A.)
Q. Okay. Hand you a copy of what we

have marked as Patricia Highley Deposition Exhibit

A.

A. Okay.

Q. Take some time to take a look at

it. When you've had enough time, let me know.

A. Um hum.

Q. Do you recognize that documerrt?

A. Yes.

Q. Can you tell me what that is?

A. An affidavit.

Q. And there's a signature on Page 5

of the affidavit. Is that your signature?

A. Yes.

Q. At the time that you signed this or

before you signed this did you read this
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affidavit?

A. Yes.

Q. Okay. And did you believe that

everything stated in the affidavit was true at the

time you sign it?

A. Best of my knowledge.

Q. Okay. This affidavit mentions a

number of parcels that are identified by parcel

number. Do you know your properties by parcel

number?

A. Somewhat.

Okay. We'll try to 'go through

this and to the extent we need to refer to other

documents, we'll do that to help you remember what

you're talking about.

A. Okay.

Q•

"I

Paragraph 3 of this affidavit says,

have owned since 1978 Mercer County Parcel

Number 26-041400.0000. Do you know which parcel

of land that's

A. Hundred acres.

Q• And where is that parcel in

relationship to Beaver Creek?

A. South edge is Beaver Creek of the

property.
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Q. Okay. Where is that parcel in

relationship to the Wabash River?

A. I'm not a good judge of distance,

so I will -- probably four miles, give or take

east of the Wabash River.

Q - Okay. And where is that parcel in

relationship to the spillway at Grand Lakes St.

Mary's?

A. Five mile, give or take -- west.

Q. So you say it's about halfway

between the spillway and --

A. Um-hum, pretty close.

Q. That particular parcel, is it

jointly owned by you and your husband?

A. Yes.

Q- Are there any other people that

have any kind of legal interest in the property?

A. No.

Q. So there are no other owrrers and

there are no --

A. No.

Q. -- Lease holders?

A. No.

Q. Between 1967 and 1997, how many

times did that parcel of land flood?
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A. Flood? I don't recall it ever

really flooding. Waterways or not waterways,

necessarily, low spot would get water in 'em and

rain accumulates.

4• Okay. Just let me ask. What's

your understanding of flooding?

A. Flooding is when water comes so

fast it comes over the banks of the river or the

creek and engulfs the larid.

Q. Okay. So from 1967 until 1997 you

remember Beaver Creek ever being out of its banks?

A. I can't say yes or no on that. I

don't recall it being out to the extent that we

have now at all.

So between 1997 and now, how many

times has Beaver Creek been out of its banks?

A. I would say practically every year

we have it, some worse than others.

Q. For any given year in that time

period, do you know which months this would have

happened?

A. Not exactly, no, I can't say that.

Q. okay.

A. Usually the worst is in the summer

when it does destroy the crop it seems like. I
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want to say summer time.

Q. Okay. By summer, what months do

you mean in summer?

A. I would say the basic bad floods

could be from May to August, those are the ones we

remember because destruction.

Q. Were there any years betwecn 1997

and now when there was not a flood on this

particular property the 101 acres?

A. I can't honestly say, there may

have been a year or two, but I can't honestly say.

Q. Okay_ Did you ever take any

photographs of any of this flooding?

A. The photographs I've taken I have

turned in.

Q. Okay. You turned in all of the

photographs that you have?

A. What I have, I probably have some

more, but_

Q. Did you identify on those

photographs when they were taken or approximatel.y

when they were taken?

A. Yes. My daughter-in-law did have some

photos that she took a number of years ago of one of

the floods, but she had turned them in, in the other
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court case, i never got 'em back.

Q. Other court case, do you know what

court case?

A. The five farmers_

Q. Who is your daughter-in-law?

A. Mary Highley.

Q. I'm sorry, just Lo clarify. Were

those photographs that you took or that Mary

Highley?

A. Those were taken by Mary Highley, I

took some myself and turned them in in '09.

0. Okay. The photographs that Mary

Highley took, were they of your property?

A. I don't know exactly what

properties they were, but she had several.

Q. Okay. The photographs that you

took in turried in, were they all photographs of

your property?

A. No, they were only -- I ran out of

film, I only had one of the property we're talking

about here.

Q. Okay.

MR. FUSONIE: Of the hundred acre

property?

MS. HIGHLEY: Right.
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Q, okay. So of the photographs that

you turned in -- Are there photographs, at least

one photograph of every property that you own?

A. That we own.

Q. Um-hum.

A. Yeah. I also had some of the rent

property.

Q- The ones that you lease? Okay.

A. We could not get any of the Post's at

that time because they were, the water was over the

road too badly on both sides.

Q. What road is that?

A. That would be Carmel Church Road.

Q. And do you know, had the water been

over Carmel Church Road in more than one year?

A. Almost every ycar that one does.

MR. PUSONIE: Since when?

MS. HIGHLEY: Si.nce 1997.

Q•
If you take a look within Exhibit A

at the page that's marked Exhibit 1, do you

recognize that, what's depicted in the photograph?

A. Yes.

Q. What is that?

A. That's our 100 acres.

Q. And there's an area that's shaded
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darker thari the rest?

A. Um-hum.

Q. Does that depict anything

particular?

A. That is the area that floods,

basically

Q. Did you do that shading?

A. Yes.

Q. How is it that you decided to shade

in that particular area?

A. Because I've seen it.

Q. Okay. There are a number of places

where the you know it's not a straight line.

A. Um-hum.

Q. Where it's shaded.

A. Um-hum.

Q. Are in certain landmarks that

helped you, you know, decide?

A. Um-hum.

Q. Yeah.

A. This is the river. This is a

little high area and this is a higher ground in

here.

MS. CROSKEY: Okay. Let the record

reflect that the witness has identified
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south edge of the property.

Q. Is that correct?

A. Um-hum.

MS. CROSKEY: And identify high

areas as being on the north and

northeast corner of the property.

Q. That's correct?

A. Um-hum. Um-hum.

Q. Now when you decided to draw this

line and do this shading, could you -- was there

arrything in the photograph that helped you decide

where to draw the line?

A- The photograph I took was trom the

corner right here because there was what would

have been from this corner.

MS. CROSKEY: Let the record

reflect that the witness is pointing to

the northwest --

A. Northwest.

MS. CROSKEY: -- corner of the

property.

MR. FUSONIE: I can't talk over

each other.

Q. Gentle reminder. Okay. So you
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took a photograph from the northwest corner of

your propPrty?

A. Um-hum, yes.

Q-

draw the line?

And that's how you decided where to

. . . ... A. That picture was taken in 109. We

had flooded -- we inked it out because we've seen

it numerous times before to know, but I did take

the picture to get an idea of the gravity of it is

why.

Q. You took the picture where you were

standing in the northwest corner in 20097

A. Um-hum.

Q. The picture that you took, did it

show flooding at that time?

A. Yes.

Q. Do you recall in what month you

took that photograph?

A. I think the larger part of March or

the first part of April.

Q. Did you identify when you took the

picture on the photograph?

A. Yes, I think I handed it in the 1st

Q. Okay. When this particular25



21

E

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

0 24 (1 areas?

property, the 101 acres floods, did it always

flood to this extent?

A. Pretty well, yes.

Q. Okay. Is there ever a time when

there's water on the property that the river

not out of its bank?

is

A. Nothing to speak of unless you get

a flash of rain and then that's just a little

puddle like you have in your yard.

4. Okay. When the property floods to

this extent -- Let's take the time in 2009 when

this happened.

A. Um-hum.

Q_ How long did the water stay on the

property at this extent?

A. Probably had water in some of the

areas yet, be close to two weeks.

Q. What do you mean by "in some of the

areas?"

A. Because your tile will take some of it

down gradually, and when the river goes down the tile

takes it to the river; it's a slow process.

Q• But you said some, some of the

A. Like your lower areas they're25



22

El

E

2

4

5

6

7

8

9

10

11

12

13

lh

15

16

17

18

19

20

21

22

23

slower to drain.

Q. okay. What do you mean by "lower

areas," are there particular areas on the

property?

A. Nothing, nothing really that much

lower, only closer to the river or closer to the

road, just likc any field is not perfect and it's

not, and where there's tile, it drains qui.cker, it

would, and it can't drain until the river goes

down at the beaver.

Q. Do you recall whether this property

was f7ooded to this extent in 2008?

A. Yes, I can't tell you how many

times, but it was flooded in 2008, too, 2005.

Every year we have at least one flood.

Q- okay. 'Cause you said 2008 and

then you I skipped to 2005?

A. Yeah, and '6. We have a flood

every year.

Q, okay.

A. Some years it's much worse than

others.

MR. EUSONIE: So the record is

clear, when you're saying "every year,"

what time frame are you talking about?

24

25
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MS. HIGHLEY: Some time from

harvest to spring.

MR. FUSONIE: what years?

MS. HIGHLEY: Oh, what years, every

year.

MR. FUSONIE: Between what year and

when?

MS. HIGFILEY: Oh, I see. Between

'97 and 2009, 2009 we had three. I

remember that, cause it's been that

recent.

Q. okay. So I think we talked one

time in 2009 was around April?

A. Um-hum, the last one.

Q. When -- But you said there were

three times, what were the other times?

A. It was earlier. One we had in late

2008 and we call it 2009 because it is planting

season so-to-speak. We had one late in 2008. I

can't tell you exactly the month it was.

Q. When would you say your 2009 -- did

-you call it a farming season, planting season

When did your 2009 planting season start?

A. We usually try to be in the field

in April but we didn't get in into later because
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we had one ist of April.

Q. Let me back up. I think you said,

and if I say this wrong, just correct me, but I

think you said that there was some flooding in

late 2008 that you consider part of your 2009

planting?

A. Because it -- Yes.

Q. So that's what I was trying to get

at. When in 2008 do you considerate to be the

start of your 2009 planting?

A. Somewhere after you've completed

your harvest in October November.

Q. Okay. So when it flooded in 2008

it was some time between October and December?

A. I would say, yes.

Q•
And in April -- And then you said

three times in 2009. So after April what was the

other time period?

A. February or March some time in

there. i can't tell you exactly, it was just we

had it three times-

Q. Okay. So in what you would call

your 2009 planting year, there was one floodinq

event that is --

A. Um-hum.

21

22

23

24

25
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Q. -- some time between October and

December of 2008?

A. Um-hum.

Q. And then another one in February --

A. Um-hum. Give or take.

Q. -- of 2009? And then another one

in April of 2009. You mentioned that you had

some photographs from, I believe you said April or

around there in 2009. Do you have any photographs

from any other times when the property was

flooded?

A. I think we turned some others in.

Q. Okay. Do you know what periods of

time ttiose would have been from?

A. Not offhand, I don't know it was

2005 or which for sure they was.

Q. Would you have idcntified on the

photographs what period of time they were from?

A. No. Actually I think

Mr. Ransbottom turned them in.

Q. Olcay. So were they photographs

that you took or that Mr. Ransbottom took?

A. I had took and gave him.

Affi^
24 (I Q

Okay. For this hundred acre parcel

you mentioned something about tiles and draining.
25
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Are there tiles on that particular property?

A. Yes.

Q. Do you know how many?

A. No.

Q. Do you know what systematic tiling

is?

A. No.

Q• Okay. Do you know how many tiles

have an outlet in -- Is it Wabash River that's on

this properLy?

A. Beaver.

Q. Beaver that's on the 100 acre. Do

you know how many tiles outlet into Beaver Creek?

A. No, I don't. I know we did put a

waterway in and we had to re-seed it. We put it

in in '08 and re-seeded in 109.

Q. What do you mean by waterway?

A. An area you can't farm to help the

water get away and keep frotn washing.

Q- Okay. And you mentioned you had to

re-seed it, what do you mean by tbat.?

A. it means you seed them so they

don't -- a type of grace seed so they don't erode

Okay, and it didn't take, so they had to redo it

this year.
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Q. 'Approximately how wide is this

waterway, do you know?

A. I have no idea_

Q. Okay. This hundred acre parcel, is

it used only for agricultural purposes?

. . . . . ... . . . .... . A. ... Yes.

property?

Are there any structures on the

A. No.

Q. Has it always since 1967, has it

always been used for agriculture?

A. It had some old buildings that we

removed the second year I believe it was we bought

it, and since then it has all been -- they were

not livable.

Q. Do you have crop insurance on this

hundred acre parcel?

A. Yes. It's impossible to carry a

100 percent but we do have.

Q. What you mean it's impossible to

carry a 100 percent'

A. We can't afford a 100 percent.

Q. What percentage?

A. I think we have like 65 percent.

Q. Okay. I guess, what do you mean by
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that? if you have 65 percent, does that mean that

you have 65 percent of your crops insured?

A. No.

Q. Okay_

A. You have to lose more. Let me

think. 65 percent of it is covered, so you have

to lose less than 35 percent to get anything, and

normally what you get from most of those is just

enough to pay for a replant or the cost maybe of

your seed.

Q• Okay. Why don't we take a look at

-- I'm gonna hand you a copy of what we have

marked as Patricia Highley's Deposition Exhibit D.

Let me know when you've had enough time to look at

that.

A. Okay.

Q. Do you recognize the handwriting?

A. Yes.

Q. Zs it your harrdwriting?

A. Yes.

Q. Okay. What is this? Can you tell

me what it is?

AdIRL
24 I) my

A. It's a copy of the paper I take to

accountant CPA, and I could not find the thing

from the company back that far, so I pulled these25
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1 out and it told us what we received from crop

11 2 insurance that year. Okay_

3 Q_ Okay.

4 A. And the second one is 98, and we

5 remembered 198 very vividly because '98 was a bad

6 flood, and we l
ost all of our bean crop that year

in August, I believe it was we had a ilood, and we

did get that much compensation from insurance.

9 Q.
Okay. Now on the -- there are

10 some spots where it looks like --

11 A. I didn't figure -- soine of those

12 things is

FUSONIE: Let her ask the fullMR
11

_13

14 questions first.

15 Q- It looks like from the document, i

16 looks like there are some things that are covered

17 up?

18 A. Um-hum.

19
4- Are there things that are covered

20 up?

21 A. Yes.

22
Q- Is there a reason that you covered

23 those things up?

E
24 A. I really didn't feel like that the

25 details was anybody's business, they were
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personal.

Q. Okay. So by covering those things up

and not covering up what you're showing as crop

insurance pay offs, you were just trying to show what

you got for that?

A. Yes.

Q. So looking at this for 1997 and

1998, did that help you better explairr what you

mean by this being insured for 65 percent?

A. Um-huin. That tells you that we

lost most of our crop_

(Department of Agriculture, Government

Payments, marked for, identification as

Respondent's - Patricia Highley -

Exhibit C.)
Q. Okay. I want to hand you what we

have marked as Patricia Highley Deposition Exhibit

C?

A. Um-hum.

Q. Do you recognize that?

A. Yes.

Q. Can you tell tne what that is?

A. That was a government_ They asked

if we had anything from the government, and they

had disaster crop loss that they paid in '99.

Okay.

Q. The governmerit paid you paid you
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for crop loss?

A. Um-hum. "Crop disaster" they

called it.

Q

C?

Okay. Now, in the top half of. Exhi.bit

A. Um- hum.

Q• Above where it says "crop loss

disaster assistance?"

A. Um-hum.

Q• It looks like there's something

shaded out. Do you know what that is?

A. Yes.

Q• Was it highlighted or was it tried

-- did you try to black that out?

A. I just blacked it out because it

was other government situations that had nothing

to do with flood or anything like that.

Q. Okay. It comes from the

Department of Agriculture?

A. Right.

Q. I guess I'm not familiar with what

other types of payments would come from the

Department of Agriculture?

A. It's government program probably.

Q. What particular program?
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you.

Q. Okay. Is there a reason that you

covered that up?

A. I just I didn't figure it was

anybody's business.

Q. Okay. Did it relate to any of the

properties that are involved in this case?

A. Basically it had nothing to do with

flooding or anything like that.

Q. Did it relate to the properties?

A. What do you mean by "relate to the

properties?"

Q. Did --

A. It is a government program that you

sign your farm in, and all the farms are signed in

and most everybody, I think.

Q. Okay. So the farms that are

mentioned in this case, are they part of this

program?

A. I have no idea because this is all

we got. They don't name any farm numbers or

anything with it.

Q. Okay. And you don't know which of

your farms are in this program?
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A. All the farms are in the government

program.

Q. What program is that, do you know

the name of it?

A. No, I don't, it's just a government

farm program that you have to sign up what you're

doing and when you're doing, and those type of things;

it's almost mandatory. I didn't know if I should have

even send them in, but I did.

(Rural Community Insurance Agency, Inc.,
marked for identification as
Respondent's -- Patricia Highley -

Exhibit D.)
Q. Gonna hand you what we have marked

as Patricia Highley Exhibit D. if you could take

a look at those pages and let me know when you've

had enough time to look at it?

A. Um-hum.

Q. Do you recognize those documents?

A. Yes.

Q. Can you tell me what they are?

A. Most of 'em is insurance, farm crop

insurance.

Q-

year 2000?

Okay. The top page says for tax

0
24 11 A. Um-hum.

What happened in 2000 that lead toQ -25
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the claim that's represented here?

A. Evidently it had to do with

soybeans, so it appears to be a replant, that

means we had a flood and they had to replant.

Q. Okay.

A. And we do have insurance that

covers the replanting, portion of it anyhow.

Q• Now there's -- I'm gonna guess and

correct me if I'm wrong, but where it says

"REPLN'P," is that what you mean by replant?

A. Yes.

Q. Now the line above that says

"MPCI." Do you know what that means?

A. No. Probably premium. I don't

know.

Q-

Q-

Okay.

MR. FUSONIE: Don't guess.

Okay. So looking at this, do you

-- does it help you remember at all whether your

property flooded in 2000?

A. No_

Q- Okay.

MR. FUSONIE: Looking at Page 1 or

all of it?

MS. CROSKEY: Yes, I'm sorry, page
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1. Page 1.

Q. And if you turn and look at the

second page it's actually marked at bottom

DON003.834. This says for tax year 2002. Do you

recall anything specific that would have happened

in 2002 thatlead to thisparticularclaim?......

A. No, the only thing crop insurance

covers basically is flood, so evidently something

occurred.

Q. Does crop insurance ever pay for

losses due to drought?

A. We have never company elected for

that.

Q• Okay. If you look at the third

page it's actually identified DON001835. Says

it's for tax year 2003. Does that help you recall

anything specific about 2003 that would have lead

to that claim?

A. Flood.

Q. Okay. Do you remember anything

more specific than that like what month?

A. We had -- no, but we had a lot of

corn damage.

Q. Okay. Now if you'll look at thc

next page, it's identified DON001836. Says it's
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for tax year 2005. Skip from 2003 to 2005. Do

you recall whether there was anything i.n 2004 that

would have lead to any claim?

A. No flood that we lost any amount of

crops that we have gotten any insurance.

Q. So for tax year 2005 they have on

this page DON001836. Does that help you remember

anything specific about what would have happened

in 2005 to lead to that claim?

A. Not really.

Q. And the next Page DON001.837 for tax

year 2006. Does that help you remember anything

specific about 2006 that would have lead to this

claim?

A. Only that we evidently lost beans

due to flood.

Q. Now on these, on these documents

that are contained within Deposition Exhibit D,

can you tell by looking at any of these which farm

these claims relate to?

A. No, they don't give, they don't

give any farm numbers. I couldn't find anything.

Q. Okay. So could this have been for

one of your farms or all of your farms, do you

know?
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of 'em.

Q. Ukay_ And when you file a came for

your crop insurance, do you file all of the farms

in one claim?

A. I don't know how to explain the way

they do farms with crop insurance.

Q. Okay.

A. And mostly our representative takes

care of it. All we do is give him details, and

most of that our son takes care of.

Q. Who is your son?

A. Mike Iiighley.

Q. Actually if we look at the last

page of Exhibit D. It's identified as lloN001838.

it says it's for tax year 2008. 'Cause we skipped

from 2006 to 2008?

A. Um-hum.

Q.
Does that mean that you did not

have a claim in 2007?

A. Evidently we did not.

Q•
Okay. Looking at the, at the paper

that says it's for tax year 2D08. Does that

particular document help you remember anything

specific about 2008 that would have lead to this



.1S

E

1

2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

17

is

19

20

21

22

23

claim?

A. No.

(Farm Service Agency, National Payment

Service, marked for identification as

Respondent's - Patricia Highley -

Exhibit E.)
Q. I understand it's a lot to ask.

I'm gonna hand you a copy of what we have marked

as Deposition Exhibit E. Let me know when you've

had enough time to look at that.

A. Uh-huh.

Q. Can you tell me what that is?

A. This has to do with the waterway

that we put in 101 acres.

Q. Okay. So these three pages on

Exhibit E, all relate to the 100 acre property?

A. Right.

0. And does it all relate to the

waterway that you put in?

A. I believe so.

Q. Okay. And what do you mean it

relates to the waterway? Does this represent

A. Okay. 2008 was when they put the

original waterway in and 2009 was when they

re-seeded, and this is what the government paid oii

24 11 it.
Paid to put it in and to re-seed?Q.25
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A. Right.

Q. okay.

A. it actually cost more than that but

that's all they paid on it.

Q. Do you know how much it cost?

A.Putting it in it was 4000 and some

dollars, and re-seeding was 441, I believe, and we

paid 193.

Q• And who did the re-seeding for you?

A. The re-seeding was done by Gary

steinbrenner, that's what the check says.

Q- Okay. And by "check" you mean thP

copy of the check?

that we

A.

Q.

some of your

parcels that

Yeah, this is a copy of the check

And that's shown on the last page

Right, yes.

I want to go back and talk about

other parcels. First, with the

are described in Paragraph 4 of your

affidavit, specifically those that it says you've

owned since 1973, having parcel numbers

42-003500.0000 and 42-004500.0000. Do you know

which properties I'm talking about?
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live on.

Q. Okay. And are those the properties

that are pictured in Exhibit 2 contained within

Exhibit A?

A_ Yes.

Q. Okay. On the first page of Exhibit

2, there's what appears to be an area that's shade

darker than the rest, can you tell me why that is?

A. Flooded.

0. And did you do that shading?

A. Yes.

Q. Okay. How did you decide to shade

that particular area?

A. When you see it year after year you

know what to darken.

Q• Okay. When you're standing on this

property or on the other property that -- When

you're standing on a property that you own that's

shown in the first page of Exhibit 2 --

A. Um-hum.

Q. -- can you tell where your west

property line is?

A. The west property line? Now you've

got to get me -- I've got to get it straight.
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Q- North arrows down there on your

MR. FUSONIE: Right there.

A. Right there. Okay.

Q. When you're out at the property can

you tell where that west property line is?

A. Yes, because the road goes here and

a road goes here, right, Yeah. Um-hum.

Q. Okay.

MR. FUSONIEc I think there's some

confusion.

A. The west property line -- this is

all one property, two different parcels, two

different deeds. So the west of that whole

property is the road up here. Now if you want

parcels or the deeds, you're saying, can I see the

west side of that, yes, from the corner right

there because that is road.

Q - Okay. What identifies that corner

-- you've pointed to the northwest corner of the

shaded area in the first page of Exhibit 2. What

identifies that particular corner?

A. Okay. Is this the road? I'm

confused.

MR. FUSONIE: This is the northwest

corner.
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A. The northwest corner of this

property, there's a road.

Q. Okay. And does the road turn?

A. Um-hum.

Q. Okay.

MR. FUSONIE: Is that a "yes??"

A. Yes.

Q. Do you know what that road is, what

the road is called?

A. Wabash Road.

Q. And is it still Wabash Road when it

turns?

A. Yes.

Q. Okay.

A. It makes two drastic turns.

Q. we only see one of those turns in

this photograph.

A. Um-hum.

Q• Okay. On the second page of

Exhibit 2 there's a shaded -- there's an area

that's shaded darker. How is it that you knew the

shade -- Actually let me ask you first. Did you

do that shading?

A. Yes.

Q - Okay. How is it that you knew to
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A. The Wabash Road goes right there.

There.

Q. Okay. How did you know how far,

how far into this property to draw that shading?

A. There is a driveway right here. I

don't know if it shows or not, it goes back to the

graveyard right here.

MS. CROSKBY: And let the record

reflect that the witness is pointing to

a

A. Alley.

MS. CROSKEY: -- east west an east

west line at the southern edge of your

property.

Q. Is that correct?

A. Right.

Q. And how is it that that, that

driveway helps, helped you know where to shade for

the flooding?

A. Because yotz can dri?re back that and

see when it's flooded.

Q• In this case are you saying that

AN& 241Iflooding has damaged your property?

A. Yes.25
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Q.

property?

How has flooding damaged your

A. Takes your topsoil it destroys the

bank, destroys crops, and it make an awful bad

cleanup when it happens. we spend days cleaning

up after the floods.

Q. Ts it that type of damage you would

say on all of the property that you own?

A. All the ones we own.

Q. Is it the same type of damage would

you say on all of the properties that you lease?

A. Yes.

Q. Other than the crop loss and the,

what would you say, cleanup?

A. Um-hum.

Q. Is there any other way that you

feel your property has been damaged?

A. You lose your topsoil, you lose

trees, and on Ransbottom we have a terrible

cleanup on that one.

Q. on the Ransbottom?

A. Right.

Q. I think they're two separate

parcels that you lease from Ransbottom?

A. Yes, yes.
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Q. Let's talk about those. i believe

those are the ones that are identified as, in your

affidavit in Paragraph 7 as 28-013500.0000 and

28-dash 013400.0000. Now I think you said you had

a terrible cleanup on Ransbottom.

A. Did you say which paragraph?

Q. Oh, Paragraph 7.

A. Paragraph 7 is the Post's farm.

MR. FUSONIE: There are two

sentences to Paragraph 7.

Q. I just read off -- gonna read again

-- The parcels number that are in the second

senterrce in Paragraph 7?

A. Oh, the second sentence, all right.

Q. It says that you have leased them

for at least for the last 30 years?

A. Right.

Q. Are those the Ransbottom parcels?

A. Right, yes.

Q. You mentioned that you had a

terrible cleanup. What do you mean by that?

A. The debris that comes in also trees

that are because of the weakness have uprooted,

fell out in the fields.

Q. What do you mean "bccause of the
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weakness?

A. All of the water has caused,

because of the flooding has weakened the root

system on the trees, and every year we have gobs

of 'em go down and have to be cleaned up, so we

don't lose farmground.

Q- So when you say "terrible cleanup,"

are you referring to any particular year?

A. Every year we have cleanup.

Q. Every year including what years?

A. Every year si_nce 1997 we have a

cleanup some time. Last year the end of 'OS and

'09 we had three sessions of cleanup.

Q. What do you mean by "three sessions

of cleanup?

A. After every flood we have cleanup.

Q. Okay. For every year that you had

to do this, did you document that cleanup in any

particular way?

A. No, you just do it. The work, we hire,

get the grand kids some time to help or someone else.

Q. Okay. You said "hire," do you mean

hire the grand kids or hire somebody else?

A. Both.

Q - Okay. So if you would hire someone
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other than the grand kids, do they bill you for

that?

A. No, we just pay them.

Q. Do you normally make those payments

by check or?

A. No biggie.

Q-

pay?

No biggie. How do you know normally

A. Cash, check, whichever nothing

extensive we do a lot of it ourselves.

Q. For the Ransbottom parcels would

you say that they're solely an agricultural?

A. Yes.

Q- For the entire time that you've

leased those parcels have they always been solely

an agricultural lease?

A. Yes.

Q. And are you still farming those?

A. Yes.

Q. I apologize if I've asked this

before. There are a lot of parcels here and I

just honestly don't remember, but for the

Ransbottom parcels, where are they located with

respect to Beaver Creek?

A. Beaver Creek goes right through
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thein and also the other side Wabash River edges.

Q. Okay. So where would they be in

relationship to the spillway at Grand Lakes St.

Mary's?

A- Probably right close to the 8 and a

half mile, the nine out. They're actually right

across the road from Terry Linn that was in the other

lawsuit.

4-

other --

Now in Paragraph 7, there are two

A. Um-hum. Okay.

Q. -- Parcels of land. They're in the

first sentence, they're identified 29-004200.0000

and 28-011400.0000. Those are identified as

parcels that you lease from the Post family?

A. Right.

Q. Is that pursuant to a written lease

agreement?

A. No, it's verbal at this point.

originally in the beginning there was a paper

contract from the father.

Q. So when you say "originally in the

beginning," do you mean in 1983?

A. Yes.

Q. Do you know when that written
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contract would expired?

A. It was a continuous.

Q- okay. Would that lease agreement

have been recorded at the county recorder's

office?

Q.

Probably not.

Do you have a copy of it?

oh, my, I have no idea where

anymore now. It seems it's kind of a farmers,

it's a farmers honesty thing between farmers.

Q. Do you recall what the lease

payment was prior to 1997?

A. No, I don't, I don't at this point,

no.

Q. Do you recall what it was after

1997?

A. We pay a $100.00 an acre.

Q. Do you remember if it has always

been a $100.00 an acre after 1997?

A. No, I don't.

Q. Is it the same for 2010?

A. I believe there is an increase.

Q- And for these parcels that you

lease from the Post family, where are they in

relationship to Deaver Creek?
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A. The 45 acres at the southeast

corner is where beaver dumps into the Wabash, and

then from then it's the Wabash. Actually those

two farms are on either side James Post who had

the other lawsuit, 45 acres on one side and 145 on

the other.

Q. I think previously you mentioned

flooding that happened around April of 2009?

A. Um-hum.

Q - Was that particular flood preceded

by rain or storm?

MR. FUSONIE: Objection.

A. I don't recall exactly what, but

eye drops rain we get flood.

Q. So in order for your property to

flood does it need to rain for any particular

length of time?

MR. FUSONIE: Objection.

A. Yes.

Q. How long would you say it needs to

rain before your property floods?

A. I have no idea I'm not a --

Q. Okay. Do you know how many inches

it rains when your property floods?

MR. FUSONIE: Objection.
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A. No, I don't.

Q - Do you know the average yields on

any of your properties?

MR. FUSONIE: Objection.

A. Of what?

Q. Asking very generally for any of

the crops that you plant. Do you know any of the

average yields?

MR. FUSONIE: Objection.

A. Which crop are you talking?

Q. Okay. Let's say the hundred acre

parcel, what did you plant last year?

A. Well., we rotate, so we have all three

crops: Wheat, corn, and beans.

MR. FUSONIE: She asked what did

you have last year?

A. All three of 'em.

Q. Okay.

A. We rotate.

Q. Okay. So you planted corn in 2009

on the hundred ac:res?

A. Yes.

Q. Okay. Do you know what your yield

was for corn last year?

A. No, I don't. I got -- I don't.
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Q. Okay. Do you know what your yield

was for corn on any of your farms?

A. No, not really because it was hurt

a little bit because they got 'em out late because

of the April flood?

MS. CROSKEY: I don't have any other

questions.

MR. FUSONIE: I do have a few. I

just need to grab one document.

(Photographs, marked for identification

as Relator's Exhibit 1.)

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. Ms. Highley, I'm showing you what

I have marked as Relator's Exhibit 1. If you

could take a look at the few page exhibit and tell

me if you recognize the photographs?

A. Um-hum.

Q. Is that a "yes?"?

A. Yes.

Q. Did you take those photos?

A. Yes.

Q. And what do they reflect?

A. Flood water.

Q. Are these the - are these of the

William Ransbottom Jen Carr property?
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A. Part of them, yes.

Q. Why don't we start with the first

page, the first photo and what is Exhibit 1,

Relator's Exhibit 1 is also down at bottom

DON000579 and page 2 is DON000580. Page 1 of

Exhibit 1, Mrs. Highley, what is the top

photograph?

A. This is looking towards the

northeast of the Ransbottom farm showing the water

and the edge of the road.

Q. And what road is reflected, what

road is reflected on?

A. Wabash Road.

Q. Sorry?

A. What road is reflected in the top

photo on Page 1 Exhibit 1?

A. Wabash Road.

Q. And the Ransbottom property is on

the right-hand side of the photograph?

A. Yes.

Q. Is it also on the left-hand side of

the photograph?

A. No.

24 11 Q. Whose property is on the left-hand

side?25
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A. That would be Terry Linns'.

Q. And did that flood?

A. Yes.

Q. In this photo?

A. Yes.

Q. Is this photofrom the July 2003

flood?

A. Probably, yes.

Q. Do you remember when he took the

photo?

A. No.

Q. Is this flooding after 1997?

A. Yes.

Q. You mentioned Terry Linn earlier and he

was in another lawsuit, what lawsuit were you

referring to?

A. The other five farmers in Mercer

Courity with ODNR.

4. Do you know if Terry Linn's property

reflected in the top photo on Page 1 of Exhibit 1 was

part of that lawsuit?

A. Yes.

Q- Moving onto the bottom photo of

241I Exhibit 1, Page 1 to Exhibit 1, what does that

photo reflect?25
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A. Flood.

Q_ Of what property?

A. Ransbottom.

Q. Okay. And would this have been of

flooding after 1997?

A. Yes.

Q - Do you know what road is in the

left-hand corner of the bottom photo on page 1 of

Exhibit 1?

A. That's curb at Wabash Road.

Q. And then turning to Page 2 of

Exhibit 1, Mrs. Highley, is that a photo that you

took?

A. Yes.

Q. And what does it reflect?

A. This is flood.

Q. And is this flooding post 1997?

A. Yes.

0. Do you know what property it is

showing flooding?

A. This is the Ransbottom.

Q. Okay. With respect to the lawsuit

brought by the five other or the landowners.

A. Right.

Q- Are either of your three or any of
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your three properties that now flood located near

any of their properties that were at issue in that

lawsuit?

A. You mean our personal property?

Q. Correct.

A.The101acres isjust onefield

between us and Dick Baucher.

Q. Okay. In what direction?

A. And that would be east.

4• So I understand Mr. Baucher's

property is just to the east of your hundred acre

field?

A. Right, one fie]d between.

Q. Now are any of your other

properties near any of those landowners' property

that was at issue in that lawsuit?

A. The other is catty-corner across the

road from Terry Linns.

Q• And how far away is that?

A. Across the road.

Q. All right. On what road?

A. Wabash Road.

MR. FUSONIE: I think that might

it, but just want to make sure. Oh,

know.
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Q. You mention with the Ransbottom and

Carr property that there were trees that were fell

by the weakened root systems?

A. Yes.

Q- Were any of those mature trees?

A- Oh, they were all major trees.

Q• Do you know how old some of those

trees were that have been fell?

A. Old, old.

Q. What type of trees?

A. I have no idea, I'm not a-- and

they're back away from the road a ways.

Q•

property?

But they arc on the Ransbottom

A. Yes.

Q. And how many years have you lived

in Mercer County?

A. All my life?

Q. I tried to avoid asking you how old

you were, now you're gonna make me ask how old you

are?

A. 73.

MR. FUSONIE: Those are all the

questions that I have.

RECROSS-EXAMINATION
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BY MS. CROSKEY;

Q. With regard to the Relator's

Exhibit 1, Page 2, are there any idea identifying

characteristics in that photograph that help you

identify what property it is?

A. The gravel at the bottom at the

gravel pit, at the bottom at the corner here and

at the trees.

Q. I guess what is it about that that

helps you know where this property is located?

MR. FUSONIE: Objecti.on. asked and

answered?

A. I know where that gravel is.

Q. Okay. Can you see Wabash Road

anywhere in that photograph?

A. No, the gravel is right off of

Wabash Road.

MR. CROSKEY: Okay. I don't have

no other questions.

MR. FUSONIE: I have one last

question, I should have asked this

before, I apologize.

REDIRECT EXAMINATION

BY MR. FUSONIE:

Q. So I'm clear with the last page of
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Exhibit 1, these trees in the background on Page

2, the photo on Page 2, are those trees on

Ransbottom's property?

A. Yes,

MR. FUSONIE: Mrs. Highley, when

the state attorneys order a transcript

of the questions and answers that I

you've been asked today and your answers

given, you have the right to review the

transcript to correct any errors that

may have been made. I can't tell you to

do that, I can only say that I recommend

to my clients and my witnesses that they

do read the transcript. You have to let

the court reporter know now if you'd

like to do that.

MS. HIGHLEY: Yes, please.

1
0^^^

^tricia L. H' "̂^hleyPa

(At 3:39 p.m., the deposition concluded)

MARTHA C. 9RE+rUER, AttorieyAt Law
NOTARY PUBLIC - STATE OF ®HI®
W=uftslon Wrw

W4LA3 R,C
^ a 1z ^ i t^1o Li ^

25
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^ t:^ ^r , have read the transcript, ^ ^
of m deposit.ion aken in this pendi.ng.matter or
the same has been read to me. I have noted all
changes in form or sub tance on this sheet
this ta day of:7^CC 20_10 .

PAGE LINE CORRECTION OR CHANGE AND REASON:
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said PATRICIA L. HIGHLEY

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said PATRICIA L. HIGHLEY; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 27th day of

February, 2010.

^^^ ^^^--''------
My Commission Expires:

_
Terence M. Holmes

July 28, 2012 Notary Public - State of Ohio



AFFIDAVIT OF PATRICIA L HIGHLEY

STATE tiF OH10

) ss:
COUNTI' OF ME.RCER

Mv name is Patricia L. Highley. 1 am over the age of 21. and l am competent to make

this affidavit. 'fhe facts stated herein are vithin my personal knowledge and ate true and correcl.

1 stale as follows:

1 I am a Relator in this mandamus action seeking compensation filr the property

taken bv Respondents Ohio Departntent of Natural Resources attd Sean D. Logan_ Director

( col lectively "ODNR").

Specifiealiy, I atn an owner of real estate described as Mercer County Parcel

Numbers 26-041400.0000, 4?-003500.0000, and 42-004500.0000.

3. 1 have owned since 1967 Mercer County Parcel Nomber?n-tld1d0tl 0000

4. 1 have owned since 1973 Mercer Countv Parcel Nmnbers 42-003500A000 and

4'_-00450Q0000.

5. Mercer Cowtty Parcel Number?ti-031400.0000lies adjacent to the Beaver Creek,

6. Mercer County Parcel Numbers 42-003500.01)00;ind 42-004500,000n lie adjacent

to the Wabash River.

7. I have ]eased Mercer County Parcel Numbers 29-004200.0000 and 2-8-

011400.0000 since at least 1983 from the Post family. I have leased Mercer County Parcel

Numbers 28-013500.0000 and 28-013400.0000 for at least the last 30 years.

R. Since ODNR replaced the westertr spillway of Grand Lalcc St. Mary's in 1997 and

undertook its current Lahe level management practices, which include maintaining increased lake

levels and use of the westem spilhvay for virtually all water flow out of Grand Lake St. N1ary's,

DON000209

Patricia Highler
Deposition Ex, A



16. Menxr County Parcel Nutnhers 26-041400.0000, 42-003500.0000, 42-

Oi1:}50( Ot)00, 29-004200.0000, 28-011400,0000, 38-013500.0000, and28-013400.0000 also

experienced severe flooding in 2005 Indeed, the flooding in January 2005 was so estensive that

it flooded the first five roads that cross 13eaver Creek west of the spiliway.

17. Mercer CountyParcelNumbers 26-041400.0000. 42-003500.0000. 4'-

004500.000f1, 29-004200-0000, 38-011400.0000, 28-013500.0000. aitd 28-013400.0000 were

again flooded as recently as spring 2009.

i 8. As a direct result of the flooding, Mercer County Parcel Numbers 26-

04141)0.9000, 4?-003500_0000, 43-004500.0000, 29-004200.0000. 28-011400.0000, _8-

013500.0000, and 28-0 ) 3400.0000 have suffered damage in the form of crop losses, liefd and

baal: erosion, the deposit of silt, sand, stones, and other debris, soil compaction, drainage tile

&silure, and the destruction of trees, bu.shes, shrnbs, vines arrd saplings.

19_ The flooding caused by ODNR has substantielly destroved the value of Mercer

County Parcel Numbers 26-041400.0000, 4''-003500.0000, 42-004500.0000, 29-004200,0000.

28-011400.0000, 28-013500.0000, and 28-013400.0000,

20. 1 believe ttiat the intermittent, continning, persistent. frequent. end increased

cevere flooding from the we_stem spillway of Grand Lake St. Marv s will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

DON000272

4



FURTHER AFFIANT SAYETH NAUGHT.

Patricia L. Highley

Sworn in my presence and subscribed beforc me this 15 day of September. 2009,-'- ^- (1

f^

, 4 r' „'!^, c^. ' \\^ (•^C.

-Nutary Public i- o
THERESAE. BAUCHER %er

tdOTARY PUBLICrATATE OF OHID
My Commission Expires Aiarch 4, ^ot3

DON000213 ^



EXHIBIT I

TO

AFFIDAVIT OF PATRICIA L. HIGHLEY
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40-33-70 N 40-33-U N

N 01-C6 0v N O-EE-OE N 09-ZC-OV
.̂/

Nmy F+ :F ^:

DON000215

EXHIBIT



EXHIBIT 2

TO

AFFIDAVIT OF PATRICIA L. HIGHLEY



40-33-10 N 40-33-5 N

EXHIBIT

40-33-0 N 40-32-55 N

N Ut-££0h N S-EE-OY N 0CC-ah N SS-ZE06
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40-33-10 N 40-33-5 N 40-33-0 N 40-32-55 N

N 0L-EC-Ob N, CE-04 N O^CE-OY N SS-ZE-O>

DON000218
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Patricia lIighley
Deposition Ex. B





U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency - Commodity Credit Corporation

MERGER COUNTY FSA OFFICE
220 W LIVINGSTON ST
GELINA OH 45822

IDENnFICATION

REDACTED

CAI.ENDAR Ye.

oDVCER INemeBAtlErass) ,

5150 P1"AUTO"""'5-DIGIT 45822
ROBERT Ii1GHLEY
G088 WABASH AD
CELINA OH 45822-9708

1999

CERTAIN GOVERNMENT PAYMENTS

CROP LOSS DISASTER ASSIS

IJ,rL1,€,L,L„IrL^1,iLiN1,r,11Lr,I,rLL,L1,.6LL,i

CC,G-1098-G (01-04-2000)

PAYEnS neme sveef eUiress. ai7. state, ZiP rode

REPORT OF PAYMENTS TO PRODUCERS

2005 CALENDARYEAR CERTAM GOVERNMEN7 PAY. M, *ENr

U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency- Commodity Credit Corporation
MERCER COUNTY FSA OFFICE
220 W LIVINGSTON 5T
CELINA OH 45822

PAYEFYS Fe^ra, laenWtrstlun Nu
RECIPIElITS Idantllkation z43.095108.5

LP cotl°^^^----a
FECIPIENiS namo, svaot adCross. CAY. ^a

ROBERT HIGHLEY
6888 WABASH RD
CELINAOH 45822-9708

1,1.,LLi, L,!„r1,6,tJLl,drt,lll„J, J dal,L d,Li„I

Form C7699 °G (12-12-05)

oSa)nAgd^ u^,Ray.
y'.li^°.r,c4^ww

REPORT OF PAYMENTS TO PRODUCERS

DON001832

Patricia Highley
Deposition Ex. C



RURAL.COMMUNITY INSURANCE AGENCY^ INC
PAGE 1.

3501 THURSTON AVENUE 8001328-9143 EXT. 2301
ANOKA, MN 55303-1060 OR EXT. 2120

THIS DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT FOR A 1099 INFORMATION RETURN '

ROBERT E HIGHLEY
6888VJABASH RD

- CELINA OH 45822.

FOR TAX YEAR

2000

TAX PAYER ID NUMBER

REDACTED

109"ISC (OMB No.15550115)

PAYERS FEDERAL
IDNUMBER

41-1708414

SUMMARY OF MISCELLANEOUS INCOME AS REPORTED - CROP INSURANCE PROCEEDS

BU ^S'^ ^^^T^TAL WD^MtJiTI - $'t,004.0

__
I TO HAVE ANY CORRECTIONS MADE TO YOUR FORM 1099, YOU MUST CONTACT OUR

OFFICE RFFOREFEBR lA Y 28"2A01-

THE "TOTAL INDEHNITY PAYMENT' 47AICHINCLUDES ALL AMOUNTS DEDUCTED FROM THE CLAIM(S) AND
CHECK(S) ISStIED, IS CONSIDERED TAXABLE INCOME BY THE INTERNAL REVEHUE SERVICE. PLEASE
CONTACT YOUR TAX PREPARER OR THE IRS IF YOU HAVE ANY OUESTIONS ON REPORTING.THIS INCOME.

THIS IS IMPORTANT TAX iNFORMATION AND 15 BEING FURNISHEO TO THE INTERNAL REVENUE SERVICE.
IF YOU ARE REGHlIREDTO F{LE A RETURN, A NEGLIGENCE PENALTY OR OTHER SANCTION WILUMAY BE
IMPOSED ON YOU IF THIS INCOME IS TAXABLE AND IRS DETERMINES THAT FT HAS NOT BEEN REPORTED.

{ Patricia Highley
Illl Deposition Ex. D

DON001833



RURAL COMMUNITY INSURANCE AGENCY, INC
3501 THURSTON AVENUE
ANOKA, MN 55303-1060

PAGE 1

800/451-3836 EXT. 2301
OR EXT. 2300

TIi1S DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT FOR A 1099 INFORMATION RETURN

ROB^RT E HIGHLEY
6888 WABASH RD
CELINA OH 45822

2002

FOR TAX YEAH - 1 tm9,M4SC (0MB No.1645-0115)

TAX PAYER^ID NUMBER

. ......... . ... ^

REDACTED

PAYERSFEDERAL

ID NUMUER

41-17CO414

SUMMARY OF MISCELLANEOUS INCOME AS REPORTED - CROP INSURANCE PROCEEDS

CHECKAMOUNTSc
,r.PREMIUM WTRLD:

20D2 34-951-153544
.A 2,554.DU

.00
. _ 2,554.D4

--- TOTAL INDEMNiTY $3,218.00
WE APPRECIATE YOUR BUSINESS PAYMENT REPORTED

^_- _ ----- -TO HAVE ANY CORRECTIONS MADE TO YOUR FORM 1099, YOU MUST CONTACT-OUR
OFFICE 8EEORF F BRUARY 28;2043_

THE °TOTAL
INDEMNITY PAYMENT" WHICH INCLUDES ALL AMOUNTS DEDUCTED FROM THE CLAIM(S) AND

YOU HAVE ANY QUESTIONS ON REPORTING THIS INCOME.
CONTACS YOUR TAX PREPARERROR THE IRS L1F I

THIS {S IMPORTANT TAX INFORMAT{ON AND IS BEING FURNISHED TO THE INTERNAL REVENUE SERVICE-

F YOU ARE REOUIREO TO FILE A RETURN, A EEANpGRES DETERMINES THAT IT HAS NOTIB EN REPORTED.
XABIMPOS£D ON YOU iF THtS INCOME 1S TA D 0 N 0 018 34



RURAL COMMUNITY=NUERANCE AGRNGY, INC
V

PAGE 1

3501 TFiUR5 TON A
ANOKA, MN 55303-1060 800/451-3 ®R ^XT. 2178

THIS DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT
FOR A 1099 INFORMATION RETURN

0 N 1545-0115)M o

ROBERT E HIGHLEY
6888 WABASH RD
CELINA OH 45822

FOR TAXYEAR

2003

TAI

RERE_

ERIDNUMBER

^ DACT ED

1099-MISC{O

PAYERSFEDERAL

ID NUMBER

41-1708414

SUMMARY OF MISCELLANEOUS INCOME AS REPORTED - CROP INSURANCE PROCEEDS

**.WF APPRECIATE YOUR BUSINESS " 1?AYMENT.BEPORTED

TO HAVE ANY GOR RER^ IO
A 28^^4 O YOUR FORM 1099, YOU MUST CUN I Av I vun

iiv
FICE BEF9ROF

C
THEHECK( S)AISSUED, 9TCONSIDERED TAXABLEC NCOME BY THE NTERNAL REVENUE SERV CE.,MPLEASE
CONTACT YOUR TAX PREPARER OR THE IRS IF YOU HAVE ANY QUESTlONS ON REPORTING THIS INCOME.

F YOU ARE R EOU R D TO FIOLE AA EOTURN, A NEG NGE CE PENALTY OR DTHER SANCTION W ^UMAY BESORLIIMPOSED ON YOU lF TH^SlNCOME IS TAXABI - E AND IRS DETER MINES THAT IT HAS NOT BEEN RE DROT ^ O 0 1$ 3 5



RURAL COMMUNITY INSURANCE AGENCY, INC
3501 THURSTON AVENUE
ANOKA, MN 55303-1060

PAGE 1

800/451-3836 EXT. 2178
OR EXT. 2353

THIS DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT FOR A 1099 INFORMATION RETURN

ROBERT E HIGHLEY
6888 WABASH RD
CELINA OH 45822

POR TAX YEAR __j 1099-MISC (OMB No.1545At15)

2005
PAYERSFEDERAI.

ID NUMBER

TAX PAYER ID NUMUEfi

REDACTED
41-1708A14

SUMMARY OF MISCELLANEOUS INCOME AS REPORTED - CROP INSURANCE PROCEEDS

INDENINITYA ^. s . Y ` , . TOT I
(! WE APPRECIATE YOUR BUSINESS " PAYMENT REPRTED

TO HAVE ANY CORRECTIONS MADE TO YOUR FORM 1099, YOU MUST CONTACT OUR
OFFICE BFFORE FEBBUARY 28. 24Il6..

THE "TOTAL INDEMNITY PAYMENT" WHICH INCLUDES ALL AMOUNTS DEDUCTED FROM THE CLAIM(S) AND
CHECK(S) ISSUED, IS CONSIDERED TAXABLE INCOME BY THE INTERNAL REVENUE SERVICE. PLEASE
CONTACT YOUR TAX PREPARER OR THE IRS IF YOU HAVE ANY QUESTIONS ON REPORTING THIS INCOME.

THtS IS IMPORTANT TAX INFORMATION AND IS BEING FURNISHEDTO THE INTERNAL REVENUE SERVICE.
IF YOU ARE REQUIRED TO FILE A RETURN, A NEGLIGENCE PENALTY OR OTHER SANCTION WILIIMAY BE
IMPOSED ON YOU IF THIS INCOME IS TAXABLE AND IRS DETERMINES THAT IT HAS NOT BEEN REPORTED.

2005.12-3D 06:45:08



RURAL COMMUNITY INSURANCE AGENCY, INC
3501 THURSTON AVENUE

PAGE 1

8001451-3836 EXT. 2353
MN 55303-1060ANOKA OR EXT. 2381, OR EXT. 2162

THIS DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT FOR A 1099 INFORMATION RETURN

ROBERT E HIGHLEY
6888 WABASH RD
CELINA OH 45822

FOR TAX YEAR

6200

TAX PAYERID NUMBER

REDACTED

1099-MISC (OM No.1545-0115)

PAYER6FEDERAL

ID NUMBER

41-1709414

SUMMARY OF MISCELLANEOUS INCOME AS REPORTED - CROP INSURANCE PROCEEDS

rnf1P R^ SREAN i i rurrK A6Lnt lNTS: 1,024.00

"°`-" PREMIUMSWTHLD: uu,

CROPS: SBEAN
REPLNT 200634-090-153544

CROPS: SBEAN
PAPCI 2006 34-951•153544

CROPS: SBHAN
REPLNT 200634-090753544 j

12526p6 CHECK AMOUNTS: 780.00
PR[MIUM WTHLD: .00

1252606 CHECKAMOUNTS: 105.00
PHEMIUMWTHLD: .00

1,024.00

780.00

__-

TOTAL INDEMNITY ^2,768.00--- ------"- -
WE APPRECIATE YOUR BUSINESS PAYMENT REPORTED

-._-TO HAVE ANY CORRECTIONS MADE TO YOUR FORM 1099, YOU MUST CONTACT OUR
OFFICE flFFOfiE I^RY 28t20OZ.

THE "TOTAL INDEMNITY PAYMENT" WHICH INCLUDES ALL AMOUNTS DEDUCTED FROM THE CLAIM(S) AND

CONTACT YOUR ETAX PREPARER OR THE IRS IF YOU HAVE ANY QUESTIONS ON REPORTING

SERVICE.
INCOME.

THIS IS IMPORTANT TAX INFORMAT(ON
AND IS eE1NG FURNISHEOTO THE INTERNAL REVENUE SERVICE.

IF YOU ARE REOUIREDTO FiLE A RETURN, A NEGLIGENCE PENALTY OR OTHER SANCTION WILUMAY BE

)MPOSED ON YOU (F THIS INCOME 1S TAXABLE AND iRS DETERMINES THAT tT HAS NOT BEEN HEPORTED.

' 2006-12-30 08:02t35



RURAL COMMUNITY INSURANCE AGENCY, INC
3501 THURSTON AVENUE
ANOKA, MN 55303-1060

PAGE 1

800/451-3836 EXT. 2353
OR EXT. 2162
OR EXT. 2381

THIS DOCUMENT IS ISSUED AS A SUBSTITUTE STATEMENT FOR A 1099 INFORMATION RETURN

ROBERT E HIGHLEY
6888 WABASH RD
CELINA OH 45822

FOR TAX YEAR

2008

TAX PAYER 7O NIJMBER

YOBB-MICC {OMB No.1565-0ti5J

PAYERSFEDERAL

ID NUMOEFl

41-1708414

REDACTED

SUMMARY OF MISCELLANEOUS INCOME AS REPORTED - CROP INSURANCE PROCEEDS
vr 'i^R- k 5V'^ '^ "^̀ µv,^'^y- iw ^c, ^

.. 4^ F^S{lSjvs 41^^vT Y" t'3n^^Fe '4.^i^ W^^^iSVC^..i^^^yw^Y^.^^.EnL c4'i}a.iti:Y .^.a 1

LiCI `NUMBE

CROPB:CORN SBEAN
MPCI 2008 34-951-153544 1465365 CHECK AMOUNTS: 3,357.00

DEDUCTIONS: OD
3,357.00

CROPS: CORNSBEAN
LNT 200B34-000-153544 1465365 NTS:C I 14000

REP ^DUCTION
l

^138.00
1,278.00

DONOU1838

WE APPRECIATE YOUR BUSINESS TOTAL INDEMNITY
$4,63 .00

PAYMENT REPORTED
_ ---_ __ -- ;-_PLEASE VERIFY iEEE AC-C.URACYSIF THE TAJLPAYER_1DENTIFICATION-NUMBER LISTED.

REPORT ANY CORRECTIONS TO OUR OFFICE BEF_ORE.FEBRUARY2Z,20.04.

THE "TOTAL INDEMNITY PAYMENT" WHICH INCLUDES ALL AMOUNTS DEDUCTED FROM THE CLAIM(S) AND
CHECKIS) ISSUED, IS CONSIDERED TAXABLE INCOME BY THE INTERNAL REVENUE SERVICE. PLEASE

CONTACT YOUR TAX PREPARER OR THE IRS IF YOU HAVE ANY QUESTIONS ON REPORTING THIS INCOME.

THIS IS tMPORTANTTAX INFORMATION AND IS BEING FURNISHED TO THE INTERNAL REVENUE SERVYCE. IF
YOU ARE REQUIRED TO FILE A RETURN, A NEGLIGENCE PENALTY OR OTHER SANCTION MAY 9E IMPOSED
ON YOU IF THIS INCOME IS TAXABLE AND THE IRS DETERMINES THAT IT HAS NOT BEEN REPORTED.

2008-12-31 14:04:57

(PE OF-' ^r > GRQPrYEAF3P^



Nationa} Payment Services

farm$ervfee Agency

^ ^tl^dlld':

PAYMENTS
• Search
• WorkList
• MManual Handling

• Ei•^ Search
• ® Certification

• In 51gning
• ® Reset Held 0ayments

FINANCIAL SFRVICES

FSA Home Page

Logoff

Page 1 of I

-National Payment Service
erarms_Contact Us_-Search_-_Local Offices.._.USDA tlome

j

Payment Certification Approval

R9_^ERT_HM-LEY

TaxID: REDACTED Program: 09CRPPRI ReferenceJType: iDi235-CT

Date issued: 12-29-2008 State / County: 'OH (39) - MERCER ( 107) Payment tD:

Transaction Summary:

Original Payment Amount: 51,685.00

Disbursement Payee Information:

ROBERT HIGHLEY $1,6B5.00

Action:
Please SelectOne:

(-) Defer

(4it) AVProve

C) Reset PaymentProcessing

0 Hold for Cancel by Vrogram'
(this selc6tion forces [tie program appifcation to canml [he payment)

Submit

DON001825

_Accessibility Statement

EForms Email Us Search Local Office USDA Home Pagfe
Patricia lIighicy
Deposition Ex. E

https:l/arcticocean.sc.egov-usda.gov/Payments/retrievePaymentForCertiScation do?paym... 1212912008



National Payment Services

Farm ServiceAgenay

OFalirtê

PAYMENTS
• Search
• WorkList
• 13 Manual Handling

• IIC Search
• 13 Certification
• a Signing
• ® Reset Heid Payments

FINANCIALSERVICES

FSA Home Page

Logoff

Disbursement Payee Information:

ROBERT HIGHLEY $2,106.00

Action:
Please Sefect One:
Q Oefer

a Approve

Q Reset Payment Processing
OHold for Cancei by Progmm

(this selection forces the program applicaHon to cancel the payment)

5ubmit

DON001826

._Accessibility Statement
i

Page 1 of I

Nationat Payment Service
eForms--Contact Us-Search__.Locai Offices_USDA Home

1

Payment Certification Approval

RnB€RSHLCzHUY-

^pX RED}^CjE{)S Program: 09AUTOCRPCS Reference f Type: #20080327

Date issued; 12-29-2008 State 1 County: OH (39) - MERCER ( 107) Payment ID:

Trartsaction Sutnmary:

Original Payment Amount: $2,106.00

EForms Email Us Search Local Of(ice USDA Home Page

https:!/areticoeean.se.egov. usda.gov/Payments/retricvepaymentForCertification.do?paym _.. 12129/2008



i^aatvttat raylllelll JerviGOJ

PAYMENTS

• Search

• WorkList
• ® Manual Handling

• ®M Search

• 0 Certification

• M Signing

• U Reset Held Payrnents

FINANCIAL SERVICES

FSA Home Page

Logoff'

National Payment Service

Page l of l

eForms ContactUs Search LocalOffices USDAHome

Payment Certification Approval

ROBERT 1:110-41-I=Y

IDX REDACTED
State I County; OH (39) - MERCER (107)

Program: o9AUTOCRPCS Reference: #20090143-CN

PaymenbID: #12990628 IssueDate: .40 1.4-2(.?(lr3 PPI Date: 10-17-7009

` Transaction Summary:

Amount

Originat Payment: $193.00

Disbursement Payee information:

ROBERT HIGHLEY $193.00

-- Action:
Please Select One:

0 Deter

® ADVrove

Q Resei Payment Processing

Hold for Carwel by Prograni
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1

IN THE SUPREME COURT OF OHIO

2

3 STATE OF OHIO
EX REL., WAYNE T. DONER,

4 ET AL.,
CASE NO. 09-1292

VS.
5 SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

6 NATURAL RESOURCES

2045 MORSE ROAD
7 COLUMBUS, OHIO 43229-6693

AND
RTMENT OF8 OHIO DEPA

NATURAL RESOURCES

9 2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

10

11

12 Deposition of ROBERT E. HIGHLEY,

13 Relator, was taken by the Respondents as on

14 cross-examination, pursuant to the Ohio Civil

15 Rules of Procedure at Central Service Building,

16 220 West Livingston Street, Celina, Ohio 45822,
on

17 Friday, February 5, 2010, at 1:00 p.m., before

18
Terence M. Holmes, Professional Court Reporter,

19 and Notary Public within and tor the State of

20 Ohio.

21

22
HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240
23

(513) 342-2088

(513) 342-1.820 Fax
24

www.OhioDeposition.com
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On Behalf of Ohio Department of Natural

Resources:

Jennifer S.M. Croskey
Assistant Attorney General

Environmental Enforcement

30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus, Ohio 43216-1008
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ROBERT E. HIGHLEY

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MS....CROSKEY: .. . ..... . .. .... . . . .. ... . ... . .

Q. Mr. Highley, thank you for coming

here today. You are here for purposes of your

deposition. And your name is Robert E. Highley?

A. Right.

Q. And where do you live?

A. 6888 Wabash Road, Celina.

Q. Okay. And the court reporter has

sworn your in, so your under oath. You need to

testify just as you would as if you were in court.

Testify truthfully, try to keep your voice up.

I'll try to keep mine up so you can hear me. We

should try not to talk at the same time so that

the court reporter can catch everything. Ask that

you make sure that you giver verbal answers,

instead of shaking head yes or no.

A. Okay.

Q. If I ask you any question that you

don't understand or you don't hear, just let me

know and I'll try to spcak louder or rephrase the
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question so you can understand it.

A. okay.

Q. I don't think this is gonna take

very long, so we probably won't need to take a

break, but if you do need to take a break for

whatever reason, just let me know, and if I have a

question that's pending to you -- if I've asked

you a question, I'll ask that you answer the

question before we take a break, the only

rule.

Can you tell me about your

education background?

A. I went through high school,

graduated in 1948.

Q. okay. Did you go to high school in

this area?

A. Celina.

Q. okay. How long have you lived in

Mercer County?

A. All my life.

All right. Can you tell me a

little bit about your family, are you married,

have children?

A. I have six children and they're all

married, gone, one of 'em deceased, she was kil]ed
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in an automobile accident.

Q. Are you employed?

A. I'm a farmer.

Q. so you're self-employed as a

farmer?

Yeah.

Q. All right. How long have you been

farming?

A. All my life.

Q. Have you ever had your deposition

taken before?

A. No.

Q. You're what's called a relator in

this case. You filed a case against the

Department of Natural Resources.

A. Yes.

0. Can you tell me a little bit about

why you did that?

A. 'Cause -- flood.

MR. FUSONIE: Objectiori, just to

the extent that it asks him to reveal

attorney-client communications or

attorney work product.

MR. HIGHLEY: You want me to

finish?
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MR. FUSONIE: If you can without

revealing anything that your attorneys

have told you.

MR. HIGHLEY: What do you mean by

that?

Q. Well, I don't want you to tell me

what.your attorneys have told you about this

case. I'm looking for you know what is your own

personal opinion that you developed on your own,

not in consultation with your attorneys?

A. Well we've been flooded. Tt's been

a lot worse since '97, since they puL Lhat new

spillway in.

Q. Okay. And you say it's been a lot

worse. I guess more specifically what do you mean

by that?

A. More high water, a lot more times.

0. So it's been -- The flooding is

more frequerit after 1997 than it was before 1997?

A. Oh, definitely, yes.

Q. Okay. Would you say that the depth

of the water on any of your properties is higher

after 1997?

A. Yes.

Q. Were you one of the property owners
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that asked the Mercer County Soil and Water

Conservation District to do some work in January

of 2009, not that they were gonna do the work in

January of 2009, but you asked that•they do some

work?

A. I don't remember.

Q. Okay. Have you ever asked the Soil

and Water Conservation District to do any work

regarding any of your properties?

A. Yes.

Q.

requests?

remember.

Heckler?

When did you make any of those

A. It's been several times, I can't

Q - Okay. Do you know a Matt

A. Yes.

Q. Who is Matt Heckler?

A. Soil Conservation leader. Soil

Conservation -- whatever you call him.

Q. But Mercer County Soil and Water

Conservation District?

A. Yeah, he's the head of it.

Q. Oh, he's the head of it. Are you

aware that Jan Doner provided a list of names to
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Matt Heckler and indicating that those people

wanted the Soil and Water Conservation district to

do some work?

A. Yes.

Q. Do you know that you were included

in that list of names?

A. I didn't know.

Q- Okay. Do you know anything about

the work that those property owners have

requested?

A. Not really.

Okaye How many parcels of land do

you own in Mercer County?

A. Do I own?

Q. Yes?

A. We own three places.

Q. And do you farm more than just

property that you own?

A. Yes.

Q- The properties that you don't own

but you farm, do you lease those fron other

people?

A. Yes.

0
2411 Q. Who do you lease those parcels

from?25
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A. Oh, from Post Gene Carr and Jack or

Bill Ransbottom.

Q.

you lease?

And how many parcels of land do

A. I just lease two.

Q. Okay.

A. Two different owners.

(Affidavit of Robert E. Hiqhley, marked
for identification as Responderit's
Robert E. Highley - Exhibit A.)

Q. You lease two parcels of land.

Gonna hand you a copy of what we have marked as

Robert Highley Deposition Exhibit A. It's kind ot

long, so take your time and take a look at it.

When you think that you've had enough time to look

at it, just let me know.

A. I've read it over before.

Q. You've seen the document before?

A. Yeah.

0. Can you tell me what it is?

A. What what is?

Q. What Exhibit A is, the document

that you have in your hand?

A. What?

Q. Okay. Let me --

MR. FUSONIE: Do you know the
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question?

MR. HIGHLEY: Huh?

MR. FUSONIE: She's asking you what

this document is?

A. Well, I guess --

Q. Let me ask a different question.

On Page 5 there's a signature?

A. Page 5?

Q. Um-hum.

A. Okay.

Q. Is that your signature?

A. Yes.

Q. Okay. At the time that you signed

this, did you read this document?

A. Did I what?

Q. Did you read the document before

you signed it?

A. Yes, I read it, but I can't

remember nothing.

Q. Okay. When you signed it did you

think that every thing that was stated in the

document was true at the time you signed it?

A. Yes, it's definitely worse since

24 (I since ' 97.

Okay. Now this has a number ofQ.25
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different parcel numbers on it. Do you know your

properties by parcel number or do you know them

some other way?

A. I know 'em by parcel numbers, but I

can't remember 'em, I have to look at 'em.

Q. Okay. Solet's start with the one

that begins with 26, it's Parcel Number

26-041400.0000.

A.

Q. Do you know which one that is?

A. That's.

Q. Actually?

A. That's the 101 acres.

Q. Okay. And I believe in Paragraph 3

you've owned that since 1967?

A. Right.

0. Correct? Okay. So for that 101

acre parcel, how many times did that property

flood between 1967 and 1997?

A. Not too many, but it wasn't as bad

as it is now.

Q. Okay. How many times has it

flooded since 1997 until now?

A. It's been several.

Q. Okay.
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A. Good many times, and gets over the

road and everything else.

Q. Do you know more specifically when

it's flooded?

A. When?

Q. Yes?

A. August in of '98 it was flooded

real bad.

Q. Any other times in '98?

A. I can't remember, but that was --

that's when wiped the crops out in '98.

Q. Okay. Did it flood ata7.l in 1997?

A. 1997?

Q. Um-hum.

A. Probably did in the spririg, I don't

remember.

Q. Okay. Do you know whether it

flooded in 1999?

19 A. What?

20 Q. Did it flood in 1999?

21 A. 1999, I think it did_

22 Q. Do you know when?

23 A. I can't definitely tell you the

24 1) dates.

25 Q. Okay.
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1 A. But we've had so damn many floods

11 '2 m sick of it.I

3 Q. Okay. Do you know specifically

4 whether there were any times that it flooded in

5 2001?

6 A. Ican't tell you know dates, but it

7 definitely flooded some time and that's all we get

8 done.

9 Q. So without asking you to identify

10 specific dates, can you at least identify specific:

11. years when the property for the part, the 101 acre

12 parcel, when it been flooded?

E
13 A. I can't tell you know dates, I

14 don't remember.

15 Q. Okay. Do you remember any

16 particular years when any of the parcels that you

17 own have been flooded?

18 A. Any particular years?

19 Q. Yes?

20 A. Well, it happens about every year,

21 and some times it's more. A lot of times it's

22 three times.

23 Q. Okay.

E 24 A. Since '97.

25 Q. Is it all of your properties that
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flood about three times a year?

A. All of our properties, yes, and

everybody else's on all sides of us, too.

Q. okay. Now when you say it floods

about three times a year, is the timing in any

given year, is it consistent from year-to-year?

MR. FUSONIE: Objection.

A. Well, it varies.

Q. Okay. Are there certain times of

year when you would say that the properties are

more likely to flood?

MR. FUSONIE: Objection-

A. It depends.

Q. Okay. This 101 acre parcel, can

you tell me where that's located in relationship

to Beaver Creek?

A. It's right along Beaver Creek.

Q. okay. Can you tell me where it is

in relationship to the spillway at Grand Lakes St.

Mary's?

A. It's about five and a half miles

west of that spillway.

Q. And can you tell me where it is in

relationship to the Wabash River?

A. it's about three and a half mile,
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about four mile back from Wabash River.

Q. Okay. Does Beaver Creek, the part

of Beaver Creek that boarders this 101 acre

parcel, does it have noticeable banks?

A. Have what?

Q. Noticeable banks?

A. Yeah, it's got banks.

Q. Okay. During the time that this

101 acre parcel has been flooded, was Beaver Creek

out of its banks?

A. Yes. That's the only time it

floods is when its out of its banks.

Q. Well, that was actually my next

question. Is there any time when your property

has been flooded that Beaver Creek was not out of

it banks?

A. No.

Q. If you could turn in Exhibit A to

the page that's labeled Exhibit 1. The piece of

land that's shown there, is that this 101 acre

parcel?

A. Yes.

Q. Now, there is an area that is

shaded and it looks darker than the rest. Can you

-- that suppose to represent something?
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A. That's where it floods.

Q. Okay. Is there any particular time

when your property was flooded to that extent?

A. To this extent?

Q. U-hum.

A. I guess it's been lot of 'em since

'97.

Q. okay. Did you shade in this area

that's shadcd?

A. Yes, we took pictures of it, too,

when it's been flooded like that. That's the way

we got it.

Q. Okay. How did you decide where to

draw this line and what to shade it?

A. When you see it as much as I have you

know where to mark the lines.

Q. Now you said that, this property is

adjacent to Beaver Creek, where is Beaver Creek in

[:his?

A. Right along the south edge there or

the, yeah, the south edge there.

Q. The south edge of your property is

Beaver Creek?

A. Yeah.

Q• There is another parcel of land
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identified as 42-003500.0000. Do you know which

parcel that is?

A. Well that's the home place.

Q. By "home place" do you mean is that

a piece of land where your house is where you

live?

A. Yes.

Q. Okay. Do you also farm there or

just live there?

A. We farm that.

Q. Okay. Do you know approximately

what size that is in term of acreage?

A. The acreage?

Q. Um-hum. Approximate?

A. it tell here on the map.

Q. Okay.

A. There's 29 and 6/10th acres back

behind, that's this.

MS. CROSKEY: Let the record

reflect that the witness is pointing to?

A. A what?

Q. I'm just telling the court

reporter.

24 II A. oh.

MS. CROSKEY: Let the record25
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reflect that the witness is pointing to

Robert Highley Deposition Exhibit A, the

page that is marked Exhibit 2 and

identified as DON 000236.

Q• Mr. I-Iighley, you said that this is

your home place. Can you tell me where is your

house in this photograph, can you see it?

A. The house is up in-front here on

Wabash Road?

Q. Along Wabash Road.

MR. FUSONIE: I think there might

be some confusion as to --

A. See, in Lhe back, this is the back

side of the farm. Here is the front side here,

and here is the other part that floods on the 53

acres.

Q. Okay.

A. See here, this here floods, too,

and this here is that 29 acres, and here's where

we live up here, here's where the buildings is.

MS. CROSKEY: Let -- Oh, okay.

MR. FUSONIE: Mr. Highley is

pointing west of Exhibit 2, Page 1, the

area shaded in on Exhibit 2, Paqe 1,

Mr. Highley just pointed directly west
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of that area shaded in.

Q. Mr. Highley, let's actually look

at the next page.

MS. CROSKEY: And for the record

this is Page 2 of Exhibit 2 which that's

apart of Exhibit A identified as

DON000237.

Q. And in the center of this

photograph there's a parcel of land that appears

to be outlined by light gray or white broader. Do

you recognize that particular property?

A. Which one are you talking about?

Q. The one that's outlined in white

here?

A. This here white part here?

MS. CROSKEY: Let the record

reflect that the witness is pointing to

what appears to be --

A. That's the buildings there.

MR. FUSONIE: You can't talk over.

MR_ HTGHLEY: Huh?

MR. FUSONIE: You can't talk over

her when she's talking.

MR. HIGHLEY: Oh.

MS. CROSKEY; Let the record
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reflect that the witness is pointing to

what appears to be a structure on the

parcel identified in IJON000237.

Q. Is that a building that you were

pointing to?

A. Yeah, that's where we 1ivc.

Q. Okay. That's your house?

A. A house and tool shed and grain

bins.

0. Okay. So there are a number of

structures that are shown there?

A. Yeah.

Q- Now in this particular photograph

there's apart that is shaded darker than the rest.

Can you tell me, does that represent something in

particular?

A. This down here you mean?

0. Yes.

A. Well, that's what floods off of

this. It join this other -- it lays together, but

that's the part that floods.

Q. Okay. So these two parcels that

appear in these two pages, they're back-to-back,

is that what you're saying?

A. Yeah.
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MR. FUSONIE: "Two pages" meaning

the two pages to Exhibit 2 to Exhibit A.

MS. CROSKEY: Yes.

MR. FUSONIE: I want to make sure

we're clear.

A. Yeah, it's one farm, but there are

two deeds.

okay.

A. I don't know why, but there is.

Q• Lawyers. All right. So let's just

try to be clear. On the ist page of Exhibit 2 we've

got a picture of a piece of land that's 29.6 acres.

Mr. Highley, it looks like, and tell me if I'm wrong,

it looks like you've shaded in the entire parcel of

land that you own, is that correct?

A. Yeah, that back there is all

floods.

Q. okay. Is this particular parcel of

land adjacent to Beaver Creek?

A. That's Wabash River?

Q. Oh, I'm sorry. So this parcel of

land on the first page of Exhibit 2 is adjacent to

the Wabash River?

A. Right.

Q. Where is the Wabash River in this
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photograph?

A. In this photograph it's right here.

MS. CROSKEYc Okay. Let the record

reflect that the witness has pointed to

the line that is not straight.

MR. HIGHLEY: Right.

MS. CROSKEY: That runs north and

south.

Q. Is that right?

A. That river runs north and south,

yeah, northwest.

MR_ FUSONIE: On the east side of

your property?

MR. HIGHLEY: Yes.

Q. Then it we could turn to the next

page again, Page 2 of Exhibit 2 to Exhibit A?

Yes, Lhat one?

A. This one?

Q. Yes. Can you see either the Wabash

River or Beaver Creek iri this photograph?

A. From thi.s, you mean?

Q. Yes.

A. No, this here, it joins this, this

back here.

0. It's actually -- the river is
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actually off of the photograph, it's not in the

photograph?

A. it's not on the photograph.

Q• Do you know how many acres is in

the parcel of land where your home is located?

A. You mean the whole farm?

Q. No, just the parcel that's on that

particular deed?

A. Well, it's got 53 acres here, 53

and 8 hundreds.

Q. Now, for this -- When did you, when

did you acquire the 53 acres?

A. I bought the whole thing at once.

Q. The 53 and the 29 point 6?

A. Yes, it all joined together, it's all

one farm.

Q. When did you buy that?

A. '73.

Q. Do you know how many times that

property flooded between 1973 and 1997?

A. Quite a few.

MR. FUSONIE: Between 1973 and

1997?

A. Oh, it wasn't too bad before,

before '97.
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Q. Okay.

A. Wasn't near as bad.

Q. How many times has it flooded since

1997?

A. Quite a few, I can't tell you how

many.

Q- Do you know any particular years

when this property has flooded?

A. Well '98 of August it was flooded.

Q. Any other times that you recall?

A. Well it's been flooded since then,

but I can't tell you when, I mean that was a bad

one there. They're bad, but after you got a crop

raised and then get it flooded out in August, why

it's hell.

Q. Okay. For these various times that

the property has been flooded how you taken any

photographs?

A. Since it's been flooded, you say?

Q_ Yeah. When it's been flooded have

you ever taken any photographs?

A. Yes, we have.

Q. Did you ever take any photographs

before 1997?

A. Not that I know of.
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Q. Okay. Did you take any photographs

after 1997?

A. Yes.

Q. Do you know in what years you took

those photographs?

A. '97 was one of 'em.

Q. Okay.

A.

can't remember.

Q-

We took other photos, too, but I

Okay. Do you still have those

photographs?

A. I don't know.

Q. Okay. When you took the

photographs did you, did you mark on them what

ycar you took them or anything like that?

A. Yes.

Q- In Exhibit A there is some parcels

identified in photograph 7. One is identified as

29-004200_0000.

A. Yeah.

Q, no you know which property that is?

A. That's the Post property.

Q. Okay. Do you kriow about how many

acres that is?

A. Well, there's 145 in one and 45 in
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the other.

Q. Okay.

A. And then they got 18 acres across

the road or 19 I guess, but that don't flood, the

one across the road.

Q. The 19 acre parcel that's across

the road does not flood?

A. No. That's across from our own

place.

Q - Okay. Now for this parcel that I

mentioned, the parcel number begins with 29, if

you can turn to the last page of Exhibit A. It's

actually marked Exhibit 3 and identified as

DON000239. Do you recognize what's shown in that

photograph?

A. Yeah, I know all about this.

Q. Okay. Is this the 145 acre piece

of land that you mentioned?

A. It floods.

Q. Okay.

A. All that dark part floods.

Q• Okay. This is the piece of land

that you lease from the Posts?

A. Right.

Q. This shaded area, did you do that
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shading?

A. I shaded this. There's the

buildings up there.

Q. How did you, how did you decide to

shade this particular area?

A. Well because I know how it floods.

I've seen it so many times since '97, I don't need

-- I can shut my eyes and damn near run around

where it's at.

Q. Okay. Does either the Beaver Creek

or the Wabash River, is it - are either of thase

shown in this particular photograph?

A. Yes.

Q. What's shown in this photograph?

A. Down there at the

bottom.

Q. At the southern edge of the 45

acre parcel?

A. Yeah.

Q. What is it that's at that southern

edge?

A. What?

Q• What is it that's at -- Is it the

Beaver Creek or is it the Wabash River?

A. That's Wabash River.
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Q. Okay. Is there any particular time

when this property has been flooded that the

Wabash River was not out of its bank?

A. No.

Q• Do you know whether there's any

organization that is established to take care of

the Wabash River?

MR. FUSONIE: Objection. Vague.

Q. Do you know of the organization

that's referred to Wabash River Conservancy?

A. Well I don't know what it would be.

The Conservancy District takes care of it fr.om

beaver on. After that, from there to the state

line, nobody takes care of the river.

Q. Do you know if there's an

organization that's called Wabash River

Conservancy?

A. Yeah, but that's up south. 'I'hat's

beyond south of where beaver dumps in. They ain't

got nothing to do with this.

Okay. So the organization that's

known as the Wabash River Conservancy they take

care of apart of the river?

A. Well, they help but they don't do

much, it's all up south.
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Q- Mr. Highley, also in Photograph 7

of this building affidavit, there is another

parcel described as 28-011400.0000. Do you know

which parcel of land that is?

A. Well, that's the one we're looking

at.

Q. Actually we were looking at the

parcel of land that's shown in Exhibit 3 to

Exhibit A and that parcel number begins with 29

and it's 140 -- yeah, 145 acres. The one that I'm

asking you about, it begins wiLh 28. Do you know

which one that is? It says that you also lease it

from Post?

A. Yeah, yeah. Okay.

Q. Can you tell, me how many acres is

that parcel?

A. In the whole thing?

0. The one that begins with 28, not

the 145 acre?

A. Okay. That's that 45 acres then.

Q. 45 acre.

A. Yeah.

Q. Okay. Where is that particular

parcel located in relationship to Beaver Creek?

A. Beaver Creek butts up again. I
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mean that's right where Beaver Creek dumps into

the Wabash River at the east corner, southeast

corner.

Q- The southeast corner of where the

two meet beaver and the Wabash River?

A.... Yeah.

Q• Okay. And your affidavit says that

you lease that from Post since 1983?

A. Right.

Q- Prom 1983 until 1997, do you know

how many times that 45 acre parcel has flooded?

A. Not near, nothing like it, just the

low places it was before, before 197.

Q. Okay. So in are low places on

that parcel? What do you mean by "low places?"

A. Like your bios where it floods

out.

Q. Okay. How many low places are in

that 45 acres?

A. Oh, I don't think there's over a

couple.

Q. Okay. How many times has that 45

acre parcel flooded between 1997 and now?

A. Too many.

Q• Do you remember any specific
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instances when that property has flooded, any

particular years?

A. 98 was a bad one.

Q. Any others?

A. Yeah, there's been some others but

I can't tell you when.

Q. Okay. Now for that particular

parcel, has there ever been a time when it's been

flooded that the Beaver Creek was not out of its

bank?

A. Not that I know of.

Q. Were there any tirnes that that

parcel has been flooded that the Wabash River was

not out of its bank?

A. No.

Q. So these low places that you

described, they've never been flooded whcn the

creek was not out of its banks?

A. Not real bad.

Q. Okay.

A. You get a flash rain, why, you get

some of that in them low places, but not like a

flood.

Q. Okay. I guess maybe I should ask

you then. What is your understanding of "flood,"
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what constitutes flood?

A. You want me to tell you the truth?

Q. Yes.

A. When they keep the dame lake too

high up there and they don't get it down ?n the

winter time so that we can get some water so it's

got some room for water in the spring when it all

-- yet have to keep this full, it all runs our way

and floods us, that's the answer.

Q• Okay. Now you mentioned keeping

the lake at a particular level. Do you know what

level that is?

A. Yeah, it's full.

Q. Okay. What do you mean by "full?"

Like how

A. When it's running over the top.

Q. Okay. Over the top of what?

A. The waste way.

Q. Okay.

A. And another thing, they don't, they

don't open them tiles up, the gates up so they can

get it down so it's got room to fill up in the

winter time. They keep it full.

Q. Okay.

A. They've never opened it since thcy
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put that new in.

Q. They've never opened what?

A. Them small gates that they got the

tile at the bottom so they can open them up and

run some out. They've never opened them since.

Q. Where are the gates located?

A. Down there at the waste way.

Q. Okay. Is that on the west end of

the lake?

A. Yes.

Q• Would you say that something is

different now, meaning after 1997, than what it

was before?

A. Yes, they opened the gates before

and they don't now.

Q• Okay. So before 1997 what level

was the lake kept at?

A. Before 1997?

Q. Um-hum.

MR. FUSONIE: Objection.

A. They kept it down anyway.

Q. Okay.

A. We wasn't bothered with floods like

we are now.

Q. Okay. How would you measure the
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lake level?

A. Right now?

Q•

MR. FUSONIE: Objection.

Any time, like is there away to

look at it and measure what the level is?

MR.FUSONIE: Objection.

Q. Okay. Let me ask a different

question. How do you know that the lake level is

different now compared to what it was before 1997?

A. Well if it's running over, why, the

lake level is full.

Q. Okay. There are two other

properties that are mentioned in your affidavit

that we haven't talked about yet. One is

identified as 28-013500.0000. Do you know which

property that is?

A. Well it's the Post's place.

Q. It's another Post properties. Do

you know how many acres that property is?

A. Well, it's 145 acres.

Q. Are iri two 1.45 acre parcels that

are owned by Post that you lease?

A. Well, that's the 20

Let me ask. Do you lease any land

from anyone other than Post?
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A. Yes, Ransbottoms.

MR. FUSONIE: Hold on. Off the

record.

(Off the record)

Q. Mr. Highley, did you say that you

lease two parcelsof land from Ransbottom?

A. One part.

Q. Just one. Okay. Do you -- Other

than the two parcels that you lease from Post and

the parcel that you lease from Ransbottom, do you

lease any property from anyone else?

A. No.

Q. Okay.

MR. FUSONIE: There still may be

contusion when he says "one parcel." Is

that two separate deeds from Ransbottom,

for the Ransbottom property?

MR. HIGIiLEY: Well it's -- they own

it together.

MR. FUSONIE: Ransbottom and Carr?

MR. HIGHLEY: Yeah. Jean Carr and

Jack Ransbottom were brother and sister,

and Jack died, so Bill is the oldest.

That's the reason it's Bill Ransbottom

and Jean Carr. Do you understand what I
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mean?

Q.

MR. FUSONIE: Yeah.

Let me ask you. How many acres do

you lease from Ransbottom?

A. 133 acres I believe it is. I

believe they changed it to 135 now, I don't know

why.

Q. Okay. How long have you leased 130

or so acres from Ransbottom?

A. Since 19 -- I think it was about

19. It was in the '80's.

Q. Okay. Are these 7.30 acres are they

aIl together contiguous?

A. Yeah.

Q. Okay. There aren't any --

A. There some on each side of

beaver.

Q. So --

A. That's on the east side of Beaver.

Q. Beaver Creek runs through the 130

or so acres?

A. Yeah.

Q. Okay.

A. And the river is on the south side

of it.
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Q. Okay. So the 130 or so acres that

you lease from Ransbottom, Beaver Creek runs

through it, and the Wabash River is also adjacent?

A. Yeah, it's, it goes across the

corner of it on the southwest corner.

Q. Okay. Are you saying that that

property, the 130 or so acres floods?

A. Yes, differently.

Q. We don't have any photographs of

those, of that parcel. Out of the 130 or so

acres, how much of it would you say floods?

A. All the tillable grourd floods

except for maybe about three or four acres.

Q. Okay. So is that property used for

something other than agriculture?

A. No.

Q. You said -- Why isn't all of the

ground tillable?

A. What are you say, why is it all

tillaba.e?

Q. Wh_v is it not all tillable?

A. Well, it's woods.

Q. Okay.

A. Patch of woods on it, and then

where building was and the building there now, but
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4. Where are the woods on this

property in relationship to Beaver Creek?

A. well it's on -- part of it on the

northeast side, and the other part was -- There

isn't -- It don't really show. It was on the

other side of the river or beaver on the south

side of the beaver, but it's east of where they

-- their east line is, and it -- they -- you

really can't, you really can't prove it. It's 166

acres altogether, the whole farm, but there's 133

or 35 tillable.

4- Okay. That's what I was looking

for. Thank you.

MR. FUSONIE: I was gonna get

there.

4- We've got a lot of property to talk

about. Do you have crop insurance on any of your

properties?

A. Yes.

Q. Do you maintain crop insurance on

all of your properties that you own?

A. Yes.

2411 Q- Do you maintain crop insurance on

all of the properties that you lease?25
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A. Yes.

Q. Have you ever made any claims

against your crop insurance?

A. Yes.

Q. Do you know in particular which

years you've made claim?

A. I can't really completely tell you,

this last year we didn't have none, no crop

insurance except for some replant.

Q. And by "last year" do you mean

2009?

A. Yeah.

Q. And what do you niean "replant,"

what type of claim is that?

A. Well, we had big rain and we had Lo

go in and do some patching.

Q.

happened?

Do you remember when that big rain

A. It was in May, I don't kriow when iL

was?

Q. Mav of 2009?

A. 2009, yeah.

Q. Do you know how long it rained?

A. I don't remember, but it was just a

big flash rain overnight. It made everything wet
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and some of the corn didn't come up, but it -- I had

perfect stands of beans, and corn, we had to do some

patching.

Q. Okay.

A. In the early plant.

Q. Did that particular rain cause

Beaver Creek to be out of its bank?

A. No.

Q. Did it cause Wabash River to be out

of its bank?

A. No.

(Handwr.itten document, marked for

identification as Respondent's -

Robert Highley - Exhibit B.)

Q - I hand you a copy of what we have

marked as Exhibit B. Take a look at that and wher

you have enough time or when you've had enough

time to look at it, let me know.

A. What is this?

Q. Well I don't know. Is that your

handwriting?

A. I don't think.

Q. Okay. Do you recognize the

handwriting?

A. No, I don't.

Q. Okay.
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Q. Well, you don't have to guess,

we'll just ask her later.

MR. HIGHLEY: What?

MR. FUSONIE: You don't have to

guess.

Q.

MR. HIGHLEY: Well, I guess.

MR. FUSONIE: No, yoii don't guess.

MR. HIGHLEY: Oh, I don't know.

We'll just put that one aside, and

if you could take a look at this next one, Exhibit

C. When you've had enough time to look at it,

just let ine know.

A. I don't know what it is.

Q• Okay. For your farming operation,

do you take care of the paperwork?

A. She does most of that.

Q. "She" meaning your wife?

A. Yeah.

Q. So you're the orie that goes out and

gets your hands dirty?

A. Yeah.

Q. And she does the rest? All right.

Mr. Highley, of all of the parcels

that you farm, the ones that you own and the ones
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that you lease, are any of them not adjacent to

either Beaver Creek or the Wabash River?

A. Well the one we got across the

road, my wife owns, that's not adjacent to any of

'em.

Q. How many acres is that?

A. 54. That's not in this.

Q. Okay. So of all of the ones that

are adjacent to either Beaver Creek or the Wabash

River, do you have any filter strips?

A. No.

Q. Do you know what a filter strip is?

A. Yes. I don't like 'em. When I

farm, I farm out to the edge, and I have to clean

up after floods, and I'm sick of it, and I won't

say anymore.

Q. So when you say you farm all the

way out to the edge, meaning you farm up to the

bank?

A. Yes. After a flood you know what

you qot, a bunch a trash to clean up, clean those

up.

MS. CROSKEY: I don't have any

other questions.

DIRECT EXAMINATION
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BY MR. FUSONIE:

Q. How old are you, Mr. Highley?

A. 79.

Q. So you've lived in Mercer County

for 79 years?

A. Yes.

MR. FUSONIE; I don't have any

other questions. Thank's.

Lx^^'^ 'v^-1^<t

Robert Highl

(At 2:00 p.m., the deposition concluded)

MARTHA C. BRENrER Atto"At La
NO7ARY PUBLIC - STATE OF CHtO
Aba^missionl^s^a^,^ -

Beo.147.U3 R.C. ^ ^ (Y" 7rvb U c_
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STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said ROBERT E. HIGHLEY

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said ROBERT E. HIGHLEY; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 27th day of

February, 2010.

-----
My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio



AFFiDAVI'T OF ROBEItT E, HIGHLEY

STATE OF OH10

COCTNTY Ot: MERCER

}
} ss:

My name is Roben E. 13ighley I am over the age of ? 1, and 1 am conrpetent to make

this affidavit. The facts stated-herein are within mv personal knowledge and are tme attdcorrect.

1 state as follows:

1. 1 ain a Relator in this mandantus action seeking compensation for ihe property

taken by Respondents Ohio Departrnent of Natural Resources and Seatr D Logan, Director

(collectively "ODNR"}.

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 26-04i 300.0000, 42-003 500.01100, and 42-004500.0000.

3. 1 have owned since 1967 Mercer County Parcel Number 36-041400A000.

4. 1 have owned since 1973 Mercer County Parcel Nmnbers 42-003500 0000 and

42-004500.OOt10.

5. Mercer County Parcel Number 26-041400A000 lies adjacent to the Beaver Creek.

6. Mercer County Parcel Numbers 42-003500.0000 and 42-004500.0000lie adjacent

to the Wabash lvver

7. 1 have leased Mercer County Parcel Numbers 29-004200.0000 and 28-

011400.0000 since at least 1983 from the Post family. I have leased Mercer Countv Parcel

Numbers 38-013500.0000 and 28-013400.0000 for at least the last 30 years.

8. Since ODNR replaced the westen spillway of Grand Lake St Marv's in 1997 and

undertook its curreni lake level rnanagement practices, which inetude maintaining inercased lake

levels and use of the western spillwav for virtrrallv all water llow out of Grand Lake St. Mary's,

DON000228

ltobert Iligliley
Deposition Ex. A



Met-cer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000,29-

004200.0000, 28-011 400.0000, 28-013500.0000, and 28-013400.0000 have been sul?lect to

continuing, persistent, frequent, and inevitable increased severe flooding from the wesiern

spillwav of Grand Lake St. Mary's.

9. Specifically, as a result of ODNR's replacement of the westem spillway and its

cturent management practices. Mercer County Parcel Numbers 26-041400.0000, 42-

01-13500 n000, 42-004500 .(JOt)0, 29-004206.00010, 28-011400.0000, 28-013500-0000, and 38-

013400.0000 have [looded every year and most years, they have ilooded several times On each

occasion. Mercer County Parcel Numbers 26-041400.0000, 4'-003500.0000. and 42-

004 500.0000, 29-004200.0000, and'8-011400A000 were intmdated with water at depths

varying from erght to-ten teet, and Mercer County Parcel Ntu-nbers 38-013500.0000 and 28-

013400_0000 with depths varying from one to six feet of water.

10. Since ODNR's replacetnent of the western spillway and its current management

practices, h1ercer County Parcel Numbers ?6-041400-0000, 4^_-003500.0000, 42-004500.0000.

29-004200.0000,28-011400.0000, 28-013500.0000, and 28-013400.0000 flood more rapidly and

remain flooded for longer periods of time. On each occasion of tlooding, Mercer County Parcel

Numbers 26-041 a00.0000, 42-003500.0000, 42-004500.0000, 29-004200.0000, and 28-

011400.0000 remained inundated with water for a period of one week to three weeks and Mercer

County Parcel Nurnbers 28-013500.0000 and 28-013400.0000 remained inundated for up to one

month,

i 1. Prior to ODNR's replacement of the western spillway and its cunent management

practices, Mercer County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000,

DON000229
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29_004200.11000, 28-011400.0000; 28-013500-0000- and28-0134009000 rarely flooded, never

flooded as ntuch, never flooded over as large an area, and never flouded for as long.

12. To date, the most invasive flood occurred in 2003 xvith approximately 77 acres of

Mercer County Parcel Number?6-041400.0000 bcing ilooded with approximately eight to ten

feet of water for approximately upto three weeks. A tnte and accurate copy of a black vid white

aerial from the Mercer County Auditor's website of Mercer County Parcel Number 26-

04 1300 0000 is attaclYed hereto as Exhibit 1. 1 have shaded in the area of the parcel that was

flooded in 2003.

13. To date, the most invasive flood occurred in 2003 with appro\imately 39 acres of

Mercer County Parcel Numbers 42-003500.0000 and 42 00d500.0000 being flooded with

approximately eight to ten feet of water for approximately up to three weeks. A true and

acaurate copy of black and iuhite aerialc from the Mercer County Auditor's website of' Mercer

County Parcel Numbers 12-003500-0000 and 42-00d500f0000 are anached hereto as )i'hibit 2. I

have shaded in the area of each parcel that was tlooded in 2003

14_ To date- the most invasive tlood occurred in'003 with approximately 124 acres

of Mercer County P:ucel Number 29-004200.0000 and atl of Mcrcer County Parcel Number?8-

011 400.0000 being flooded with approximately eight to ten feet of water for approximately up to

thrce weeks. A true and accurate copy of a black and white aerial from the Mercer Countv

Auditor's website of Mercer County Parcel Number 29-004200.0000 is attached hereto as

Exhibit 3. 1 have shaded in the area of that parcel that was flooded in 2003.

IS. To date, the most invasive flood occurred in'003 with approxitnately 2'_ acres of

Mercer County Parcel Npmber 28-013500.0000 and 142 acres of Niercer Countv Parcel Nuntber

DON000230 9
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28-0134t10.00ti11 being flooded with approximately one to six feet of water for approximately up

to one month.

16. tvtercer Countv Parcel Numbers 2 6-0-1 1 4 0 0A000. 42-003500.0000. 42-

004500.0000_ 29-004200.0000. 28-011 400.0000,28-013500.0000, and28-013400.0000 also

experienced severe flooding in 2005, Indeed, the flooding in January 2005 rvas so extensive that

it flooded the first five roads that cross Beaver Creek west of the spillway.

17_ Mercer County Parcel Numbers 26-031 400.0000, 42-003500.0000, 42-

004500.0000. 29-004200.0000. 28-011•100.0000.'_8-013500.0000. and 28-013400.0000 were

again flooded as recently as spring 2009.

18. As a direct result of the flooding. Mercer County Parcel Numbers 26-

041400.0000, 42-003t00.00mtt, 42-0045ir0 rnOn0, 29-004300.0000. 28-011400.0000, 28-

013500 0000- and ? 8-013300.0000 have suffered damage in the form of crop losses. field and

bank erosion, the deposit of silt, s-and, stones, and other debris, soil cornpaction, drainage tile

failure, and the destruction of trees, bushes, shrubs, vines and saplings.

19. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500.0000,24-004200.0000,

28-011 40Q0000. 28-013500A000. and 28-013400.0000.

20. 1 believe that the intennittent, continuing, persistent, frequent, and increased

severe llooding from the westem spillway of Grand Lake St. Mary's will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

4
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FLiRTTILR AFFIANT SAYETH NAUGH'T.

Robert E. Highley

Swom in my presence and subscribed before me this ^S- day of September. 2009.
r^ t

Notary Public
THERESAE•BAUGHER^r ., C.

PUBLIC, STAIlIOF OHIO''I!c
My Commission Enes March
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO
EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D_ LOGAN, DTRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSEROAD
COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of DANIEL W. JOHNSMAN,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Ser.vicc Building,

220 WesL Livingston Street, Celina, Ohio 45022, on

Tuesday, February 2, 201.0, at 3:15 p.m., before

Terence M. Holmes, Professional Court ReporLer,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resourcee:

Dale T. Vitale, Esq., Chief

EnvironmentalEnforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

and

Martha C. Brewer

Attorney at Law

vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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DANIEL JOHNSMAN

of lawful age, a witness herein, having been duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MR. V I'i'ALE :

0- Mr. Johnsman, as I mentioned, I'm

Dale Vitale and I'm one of the lawyers working for

the Department of Natural Resources on the case.

Have you had your deposition taken before?

A. No.

Q. Okay. Well, it's really nothing

more than asking some questions and you given

answers, and if you don't understand what I'm

sayinq, then --

A. Um-hum.

Q. -- don't be afraid to ask me to

repeat or clarify, or make sure you understand

what I'm asking you before you give the answer.

A. Okay.

Q. And I'll sure Mr. Fusonie has

probably explained it to you.

A. Okay. Yeah.

0. And follow that, follow those

instructions, and the only one I have for you is
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that Mr. Holmes needs to hear your answer to this.

A. Okay.

Q. So that's, that's pretty much all,

all that has to happen. if you would, state your

name and your address for the record?

A. Dan Johnsman, 4061 State Route 29,

Celina, Ohio 45822.

Q. And how long have you lived at that

address, Mr. Johnsman?

A, T've lived there two and a half

years.

Q.

than that?

Have you lived in Celina longer

A. Yes.

Q. And where did you live before that?

A. My parent's address.

Q. And that is?

A- 6980 Fleetfoot Celina, Ohio.

Q. And how long did you live there?

A. Approximately 25 years.

Q. And what is your occupation?

A. I work as an engineer.

Q. And where is that'?

A. General Dynamics. I farm part time.

Q. How lorig have you been farming?
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A. All my life, 46 years.

Q. And where is it that you farm?

A. The property that is at my

residence, there's 35 acres, and then there's

another 25 acres across the road.

Q. And is it a crop farm or do you do

also livestock and other things?

A. Currently it's just crop. I said

"all my life," I helped my brothers and my dad

going up on the farm.

Q. Um-hum. What crops?

A. Corn and beans.

Q. The area or excuse me, the two, the

two parcels that you're farming, where are they in

relationship to Beaver Creek?

A. One is directly adjacent to the

beaver, and other one is across the road, across

29 on the north side of 29.

Q-

parcel?

So the beaver is south of the one

A. Yes.

Q- And then you have the road and then

you have your second parcel?

24II A. Yes.

Are both of those parcels subjectQ -25
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to flooding?

A. Yes.

Q. And how often have you experienced

floodinq on those parcels?

A. Can I look at my affidavit or?

Q. Sure. Let's mark this as

Respondent's A.

(Daniel Johnsman Affidavit, marked for

identification as Respondent's Daniel

Johnsman Exhibit A.)

A. Is -- Oh, okay- Okay.

MR. FUSONIE: Thinking of the other

one?

MR. JOHNSMAN: Well, yeah.

Q. Okay. Well, for a moment 1et's

just identify what you've

A. Okay.

Q. -- been handed. I've handed you

something that's beeri marked Respondent's Exhibit

A, have you seen that before?

A. This, yes.

Q. Okay.

A. iTm-hum.

Q. And that appears to at the top say

Lhat it's the affidavit of Daniel W. Johnsman,

that is you, is that correct?



8

E

11

E

1

2

3

4

5

6

7

8

9

10

11

12

13

14

1 5

16

17

18

19

20

21

22

23

24

25

A. Yes, it is.

Q. And on the back side of it, is that

your signature on it?

A. Yes, it is.

Q- okay. And did you appear in front

of a notary and sign that?

A. Yes. Could you repeat ttie question

again?

Q. I was asking how often the parcels

that you farm have been subject to flooding?

A. Sometimes several times a year.

Q. Now would that be the same for both

the southern most and northern-most parcel or does

one flood more frequently than the other?

A. The southern definitely floods more

than the northern parcel.

Q. The one closer to the --

A. The beaver, yes.

Q. 'Phe beavcr?

A. Yes.

Q. By the way, if I could, how far are

you from the Wabash?

A. I don't know the exact distance, 8

to io miles.

Q. Okay. And the Wabash is 8 to 10
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A. To the west, yes.

MR. VITALE: Let's mark this one as

B, please.

(Affidavit of Daniel W. Johnsman, marked

for identification as Respondent's

Daniel Johnsman Exhibit B.)

Q. And that -- I'm showing you whaC

has been marked as Respondent's Exhibit B, ttiaC

also indicates at the top that it's the affidavit

of Daniel W. Johnsman?

A. Yes.

Q - Which I'm assuming is still you.

Arid could you go to the signature page on that

one, and can you confirm that that is your

sigriature?

A. Yes.

Q.

that on?

What's the date on which you signed

A. 25th day of August 2009.

Q. And Respondent's Exhibit A what

date that you sign that on?

A. 19th day of June 2009.

Q. So looking at B, why did you do

AOL 241I Respondent's Exhibit B?

MR. FUSONIE: Objection. Instruct25
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you not to answer.

MR. JOHNSMAN: Okay.

MR. VITALE: What's your basis for

your objection?

MR. FUSONIE: You're asking him why

he signed an affidavit.

MR. VITALE: I'm not asking for any

advice.

- MR. FUSONIE: And one was attached

to the complaint, the other one was part

of the presentation of evidence.

You're asking him why he signed an

affidavit. Am I gonna get to ask your

witnesses why they signed affidavits?

MR. FUSONIE: I am not asking for

any advice that he sought or you gave,

but if your objection is because of

that, then I don't want an answer_ I

don't want an answer. Could I see

Respondent's Exhibit B then? Thank you.

Q. Looking at Respondent's Exhibit B

again. There is a picture attached to -- excuse

me, there's a map attached to Exhibit 1, could you

tell me what that is?

A. This came off the Auditor's website.
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It shows my tract of land.

4- And how is your tract of land

depicted on that, on that particular page?

A. Inside the white lines.

4- Is that both parcels or is that

just one of them?

A- Just the one

Q - When you say "just. the one" is that

the southern-most parcel?

A. Yes, it is the southern most.

Q. Okay. And what is the darkened

area on that particular page?

A. Thc darkened area shows the

flooding area, the worst flooding that we saw in

2003.

Q. And how did you -- well, excuse me.

Who put the darkened area on that?

A. I did.

Q- How did you calculate where that

actually was?

A. This is kind of an approximation.

I do think it -- Should I go ahead and say this?

it does show along here, and this appears to be a

trash line going down along through here. You can

actually see it along the properties.
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Q• And you are referring Lo a, lack of

a better word, a squiggly white line to the east

of your tract of land, is that right?

A. Um-hum. Yes.

Q. And you call that, what, I'm sorry?

A. The trash line. That was the high

point of the water when any debris that are

flooting on the water will end up kind of like

stuff that washes up on the bank.

Q. So kind of like a water mark from

the flood or?

R. Yeah, mark from the flood, yes, and

you can see the adjacent property. There's a

trash line that comes approximately up to here.

The next property is a little bit harder to see,

because there is a woods here, probably wouldn't

see it, but ttien on the nexL property you can see

another white line that goes along that. I'd walk

the field and dealt with trash and it certainly

has gotten worse in the last few years cleaning

that up, pickirig up junk_

Q• There's another white line to the

north of where the flood indication is that runs

through your property?

A. This?
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Q. Yes. Could you tell me what that

is, if you krrow?

A. This is a waterway. The waterway

is to help run off control erosion in land, it's

actually seeded grass.

Q. Is that something that was

naturally occurrinq or something that you

installed to help run the water off?

A. It was instailed.

Q. Did you do it or did somebody do

that for you?

A_ There was a waterway in there when

1 purchased the property in 1985, but in

2002 we went back and redid the waterway. I

Reworked it because it was having severc erosion,

it was gullied, there were tiles that had

suckholes in em, broken-down tiles.

Q. Now, you mentioned "tiles," is t.his

particular tract of land tiled?

A. Yes, it is. Ttrere's a mane that

runs through it, and there are a couple feeders

into it.

Q. And where -- Feeders from, just on

your property?

A. Actually I thinlc some of 'em come
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from this property?

Q - To the west?

A. Yeah, I don't know all the details

where they come in, but there is like a 16 inch

tile that runs down through here, runs across the

waterway and runs down into the beaver. They are

some feeders that are attached to the sides. I

don't know all the, where everything is at. It

was done before T purchased the property, so.

Q - Have you installed any additional

field tiles into the property since you've owned

it?

A. No.

Q. And is the property to the north

also tiled?

A. 'ro the north, specifically my

property?

Q. Yes, your property?

A. Yes, it is, yes.

Q- Okay. And attached to Respondent's

Exhibit B at -- I believe it's Exhibit 2 is a

picture, could you tell me what that is?

A. This is a picture that I took of

the flooding in 2003. It was around the beginning

of July when that happened. This was off a road
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near my property.

Q. And is -- Off a road at your

property, but the flooding is on your property; is

that what that shows?

A. No, it is not.

Q. Okay.

A. My property is further west. It

was hard to get to my property at that point.

This is just an adjacent road to it.

Q. But that is a picture that you

actually took yourself?

A. Yes, it is.

(Supplemcntal Affidavit of Daniel W.

Johnsman, marked for identification

as Respondent's Daniel Johnsman

Exhibit C.)
MR. PUSONIE: Is there a question

pending?

MR. VITALE: No. I wanted him -

let 'em have a chance to look at it

before I asked him any questions.

Sorry.

Q- And now you 've had a chance to

look at what you have been handed and is marked as

Respondent's Exhibit C, do you recognize this?

A. Yes.

Q. And it, at the hcad -- excuse me --
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at the heading, indicates that it's the

supplemental affidavit of Daniel W. Johnsman?

A. Um-hum.

Q. Do you remember reviewing that and

signing it?

A. Yes.

Q. Okay. In this one which is

Respondent's Exhibit C and Respondent's Exhibit B,

parcel Number 26-038300.0200 is referenced as the

parcel you own?

A. Yes.

What was marked as Respondent's

Exhi.bit. A it indicates a second parcel. So I'm a

little confuscd? is this --

A. That's the parcel that is across

the road.

Q. okay. So when you say that, you're

referring to the second one on Respondent's

A. Yeah.

Q- -- Exhibit A? That's the

northern-most parcel?

A. The northern most, yes.

Q. I see. And then the other two

affidavits refer only to the southern-most parcel?

A. Yes.
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Q• okay. Attached to Respondent's

Exhibit C are a series of pictures. if you could

take a look at. -- I guess let's starts with

Exhibit ]. And do you recognize these pictures?

A. Yes, 7 do.

Q. Did you take them?

.. . . . ..... ... .... ... . . .
A. Yes, I did.

Q. And there is handwriting to the

right ot those pictures. Can you tell me who made

those notes?

A. No, I cannot, It's not my

handwriting.

Q. okay. Can you tell me as to all of

the pictures that are part of Exhibit 1 to this

supplemental affidavit, were those all taken in

2003?

A. Yes.

Q. Do you remember approximately

when, the month, within 2003?

A. July. It was around July 4th time

franie .

Q. If you can recall, when was the

peak of the flooding in 2003?

A. I don't know the exact date. It

was around the July 4th time frame. It didn't
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peak in one day. Some of these pictures were not

taken all on the same day. A lot of 'em were

taken off of Fleetfoot Road, and there is one hexe

that -- I think it's not in here. They were taken

over a period of several days, and I tried to show

how much worse Lhe flooding got, there were

several days. I don't believe that picture is in

here. But there was another picture of this road.

This was taken early on in the flooding, and then

a few days later this point was all the further

you get, and all you could see was water across

there. So over a period of several days the water

got higher. This is not the peak of the flooding.

Q- But they were all. generally taken

in July of 2009?

A. Yes, ah-huh.

Q- Taking a look at the pictures that

are attached to what's marked as Exhibit 2 to

Respondent's Exhibit C. Same questions. These

are pictures that you took?

A. Yes.

Q - And they were taken generally in

the July 2009 time frame -- 2003 time frame,

24 11 excuse me?

A. Yes, 2003.25
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Q. And the notes, again, are those

your notes?

A. They're not my notes.

MR. FUSONIE: That was the

question.

MR. JOHNSMAN: Okay.

Q. When you, whcn you farm any of your

parcels do you get crop insurance?

A. I -- the first year I took out crop

insurance was 2004.

Q. And have you made any claims on

your crop insurance since you've taken it out?

A. Yes, I have.

Q• And how many?

A. I believe I did not take crop

insurarice out in 2005 when it flooded. I did

receive claims in 2008 and 2009.

Q. So you skipped 2005 --

A. Yeah.

Q. -- And then started up again, is

that

A. Yeah. I took it out 2004. I had

lost my job in 2005 and I didn't take crop

insurance out that year, and I got another job in

2006.
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And your claims in 2008 and 2009,

were those based on flooding?

A. One was a replant and other one was

drought.

Q. When you say "replant" what does

that mean?

A. Replant is because the crop didn't

come up, but really the flood of 2003 prompted me

to take out crop insurance.

Did you lose a substantiaJ portion

of your crop in 2003?

A. Yes.

13 Q -
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Have you ever participated in the

Conservation Reserve Program?

A. CRP?

Q. Yes?

A. No.

Q. Iiave you ever participated in the

Wetlands Reserve Program?

A. No.

4• Are you fami]iar with where the

flood plain is for Beaver Creek?

MR. FUSONIE: Objection. You can

answer, if you know.

A. No, I don't know.
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Q. When you purchased the property,

E

11

2

3

4

5

8

9

10

11

12

13

], 4

15

16

17

18

19

20

21

22

23

24

25

did you have a survey done?

A. No.

Q. Was there title insurance acquired?

A. I don't know.

Q. Over the time you had farmed the

property prior to your purchase, had it flooded?

A. Yes. But the flooding, flooding

aftcr 1997 got worse.

Q - About how much rain rieeds Lo fall,

if you know, about how much rain needs to fall

before flooding becomes an issue on that southern

parcel?

MR. FUSONIE: Objection. Go head.

A. Well, it really depends on how tiigh

the lake is, the level of the lake.

Q. You've never correlated it with a

certain ainount of participation in a certain

period of time?

MR. FUSONIE: Objection.

A. Oh, just watching it. You know

I've been out there since 1985. You can always

tell when the lake is low. Zt takes a lot of rain

to inake it flood, and when the lake is high it

doesn't take as much, and it certainly, with that
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500 foot spiliway when the lake is high, it

doesn't take a lot of rain to make it flood.

Q. Have you had your property

appraised since you purchased?

A. No.

Q. Has there been increascd

development in your neighborhood in the last five

years?

A. Increased development?

Q. Yes.

MR. FUSONIE: Objection.

A. Could you -- Could you elaborate

on "development?"

4-

in?

Has there been new businesses put

A. Specific locations -- I mean what

you mean, where at?

property?

Within a mile radius of your

A. Okay. Are you talking about

development ar_ound or near the beaver or are you

talking about around my house or what, I mean a

radius is still a big area?

Q. Well, we can ask both questions.

Let's start with around the beaver?
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A. No, there has not been any anybody

building close to the beaver.

Q.

that area?

Is that still primary farm land in

A. Yes.

hOllSe_?

And then how about around your

A. 'Phere were propcrties put up but

not within the last couple years.

Q. When you say "properties put up"

what do you mean?

A. Residential.

0. Are you familiar with a nonpoint

source pollution abatement program that Mercer

County Soil and Water Conservation District Runs?

A. No.

Q- Have you receivcd compensation from

Mercer County Storm and Water Conservation

District for losses that you experienced from tlie

flooding?

A. Could you elaborate on that -- I

mean is -- I received morrey from the soil and

water to redo my waterway back in 2002.

S 24 11 Pursuant to what program was that,

do you know?25



24

11

E

E

1

2

3

4

5

6

.1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. ['m not specifically, it was soil

and water money, it was grant money. They paid I

think 70 percent of the cost of redoing the

waterway.

Q.

proaram?

A.

Water Board.

Q.

How did you lcarn about that

My dad was a member of the Soil and

Showing you, again, Responderrt's

Exhibit B, Paragraph 7.4. You said ttaL the

flooding has substantially destroyed the value.

A. Ah --

Q. Have you actually had somebody

appraise that value?

A. No. There was no official

appraisal, but properties that I have seen, there

was a property that was sold right beside me that

sold at a substantially lower value than maybe

properties that were close to the beaver, buL it

mostly based upon what other properties close to

mine had sold for recently.

And you've been following that?

A. Just -- yeah, yes?

MR. VITALE: I dorr't think I have

any other questions of Mr. Johnsman at
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this time.

MR. JOHNSMAN: Okay.

MR. FUSONIE: You have the

right to, if they order the transcript,

you have the right to review it to

correct any errors on the transcript. I

can't tell that you -- can't say yes or

no for you.

MR. JOHNSMAN: Um-hum.

MR. FUSONIE: My advice is that you

say, "yes," I'd like to read it.

MR. JOHNSMAN: Yes, I'd like to

read it.

/,^;,,^ Ĵ ^
I^^/1

hnsman

(At 4:08 p.m., the deposition concluded)

A1ARMC. ®REWfR,Adorn;;; ..
NOTARY PUBLIC • STATE OF OH lu
*c=dsion iuno eaknft

Ssc.447A3R0.
^U-V -"

6a.te. . a-lv+ho
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have read the transcript

of my -^eposition taken in this pendi.ng.matter or
the same has been read to me. I have noted all
changes in form o sub tance on this sheet

_thi s_day of ^^ ! G^ , 2010.

PAGE LINE CORRECTION OR CHANGE AND REASON:

6 rv c^ r,I X )
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said DANIEL W. JOHNSMAN

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said DANIEL W. JOHNSMAN; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 9th day of

February, 2010.

11 My Commission Expires': Terence M. Holmes
25 11 July 28, 201.2 Notary Public - State of Ohio
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AFFIDAVIT OF DANIEL W. JOHNSMAN

STATE OF OHIO )
)

COUNTY OF MERCER)

My name is Daniel W. Johnsman, I am over the age of 21, and I am

competent to make this affidavit. The facts stated herein are within my personal

knowledge and are true and correct. I state as follows:

1. I am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically,l am the owner of real estate described as Mercer County

Parcel Nurnbers 26-038300.0200 and 26-037900.0000.

3. 1 own lands that lie adjacent to or near Beaver Creek and/or adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. I own lands which, since ODNR replaced the western spillway of

Grand Lake
St. Marys in 1997, are subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St.

Maiys.

5. To date, the most invasive flood occurred in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.
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AFFIDAVI't OF DANIEL W. JOHNSMAN

STATL• OF OHIO

COUN'fY OF MERCER

My name is Danie1 W. Johnsman, I am over the age of 21, and [ am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director.

(collectively "ODNR").

2. Specifically. I am the owner of real estate described as Mercer County Parcel

Numbers 26-038300.0200.

3. I have owned Mercer County Parcel Numbers 26-038300.0200 since April 1985

and farmed it continuously since that time.

4. Mercer County Parcel Number 26-038300.0200 borders the north side of Beaver

Creek.

5. Since ODNR replaced the westem spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of thc western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 26-038300.0200 have been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the westem spillway of Grand Lake St.

Mary's.

DON000250



6. Specifically, as a result of ODNR's replacement of the westem spillway and its

current ntanagement practices. Mercer Cotmty Parcel Ntrrnbers 26-038300.0200 has tlooded

annually, sometimes several times a year. even ap to 6 times per year On each occasion. Mercer

County Parcel Numbers 26-038300.0200 were inwtdated with water at depths varying from

several inches up to approximately 6 feet.

7. Since ODNR's replacrmept of the western spillway and its current management

practices, Merecr County Parcel Nmnbers 26-038300.020 flood more rapidly and remain flooded

for longer periods of time_ On each occasion of Rrx ding, Mercer County Parcel Ntunber 26-

03830110200 remained inundated witb water for a period of a few to sever:d weeks. Sometimes.

in the Winter months, the water remains for months.

8. Prior to ODNR's replacement of the western spillway and its current managetnent

practices, Mercer County Parcel Numbers 26-038300.0200 never flooded as much_ never 1looded

over as large an area. and never flooded for as long.

9. 'T-o date, the moss invasive flood occurred in July 2003 with approximately 13

acres of Mercer County Parcel Number 26-038300.0200 being flooded with up to six feet of

water for several weeks. Some floodwaters remained on the property until the Fall of 2003_ A

true and accurate copy of a black and white aerial from the Mercer County Auditor s website of

Merccr County Parcel Number 26-038300.0200 is attached hereto as Exhibit I. 1 have shaded in

the area of the parcel that was flooded in 2003-

1 a I have attached hereto as Exhibit 2 photographs of the area in the vicinity of my

properly that depict the flooding in 2003. i do not have photographs that depict the flooding of

Mercer County Parcel Number 26-038300.0200 in 2003 because it was inaccessible due to the

depth and severity of'the floodwaters.
pON0a0251



I L Mercer County Parcel Numbers 26-038300.0200 has experienced severe flooding

again since 2003. including in 2005.

12. Mercer County Parcel Numbers 36-038300.0200 Nvas again flooded as recently as

Winter of 2009.

13. As a direct resuit of the fiooding, Mercer Cotmtv Parcel Numbers 26-

038300.0200 have suffered damage in the fonn of loss of crops, field and bank erosion, the

deposit of silt, sand, stones, and other debris (including wood, trash, decking, and crop waste),

drainage tile failure, and soil compaction.

14. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Numbers 26-038300.0200.

1 S. I believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's cturent management

practices.

(7t1RT1iER AFFIANT SAYETJi NAUGHT.

Sworn in my presence and subscribed before me this ^^day of August, 2009.

DON000252
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JOSEPH R. MItf.ER

Atlomeyxtlaw
Notary YuMie, Slate nf Ohb

: My Cammisslon Nas No E>ylraUon
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EXHIBIT 2
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SUPPLEMENTAL AF' FIDAVIT Q]F 1}AIdIEL W. JOHNSIVIAN

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Daniel W. Johnsman, I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am the owner of real estate described as Mercer County Parcel

Number 26-038300.0200.

3. I bave owned Mercer County Parcel Number 26-038300.0200 since Apri11985

and farmed it continuously since that time.

4. 1 have attached hereto as Exhibit 1 photographs of the area in the vicinity of my

property that depict the flooding in 2003. 1 do not have photographs that depict the flooding of

Mercer County Parcel Number 26-038300,0200 in 2003 because it was inaccessible due to the

depth and severity of the floodwaters.

5. My brother, David A. Johnsman, is an owner of real estate described as Mercer

County Parcel Numbers 26-029500.0100 and 26-048600.0000.

6. The R. Johnsman Trust and L. Johnsman Trust own real estate described as

Mercer County Parcel Numbers 26-024700,0000 and 26-038300.0000.
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD
COLUMBUS, OHIO 43229-6693

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of ANDREA KNAPKE, taken by

the Respondents as on cross-examination, pursuant to

the Ohio Rules of Civil Procedure, at the Central

Service Building, 220 West Livingston Street, Celina,

Ohio 45822, on Wednesday, February, 2010, at, 4:00

p.m., before Edna M. Hawkins, Professional Court

Reporter and a Notary Public within and for the State

of Ohio.
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HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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APPEARANCES:

On Behalf of Ohio Department of National

Resources:

Rachel H. Stelzer

Attorney at Law
Environmental Enforcement

30 East Broad Street, Floor 25

Columbus,Ohio 43215-3400

On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

and

Martha C. Brewer

Attorncy at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008
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WITNESS: ANDREA KNAPKE

Examinations DIRECT

By Ms. Stelzer
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Affidavit of Andrea Knapke 22
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ANDREA KNAPKE

of lawful age, a Relator herein, called as on

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testified as

follows:

CROSS-EXAMINATION

BY MS. STELZER:

Okay. Ms. Andrea Knapke is being

deposed today by agreement of counsel. Ms.

Knapke, my name is Rachel Stelzer. I'm

here on behalf of the Ohio Departmerit of

Natural resources.

Q. Could you please State your name and

address for the record.

A. Andrea Knapke, 5555 Wabash Road,

Coldwater, Ohio, 45828.

Q. Is it okay if I call you Andrea?

A_ Yes.

Q. Andrea, have you ever been deposed

before?

A. No.

Okay. I'm going to ask you a series

of questions and my purpose today is to get a better

understandi.ng of the flooding that's occurring on

your property?
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A. Okay.

Q. It's important that if -- well first,

that you speak loudly and clearly so the court

reporter can get down everything you're saying. And

second, if you have -- if you don't understand a

question I ask, please stop me so I have time to

clarify. Can you agree to do that?

A. I can.

Q. okay. Did you review any documents

today's in preparation for your deposition?

A. Just my affidavit.

Q. Okay. So the affidavit that you filed

in this case?

A. Yes.

Q. Okay. Nothing else?

A- No.

Q. okay. Andrea, where do you work?

A. I work at Coldwater School, and Celina

School.

Q. Okay?

A. As a substitute teacher's aid.

Q. Okay. So did you further your

education after high school?

A. Yes.

0. Okay. Iiow, what?

21

22

23

24

25
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1 A. I went to Columbus State -

E 2 Q. okay.

3 A. For veterinary technology.

4 Q. okay. Could you please describe the

5 location of the
property that you own that you allege

6 has been taken
by the State in this case?

7 Describe it

8 Q. Tell me where its located?

9 A. On Lhe Ohio State Indiana Line Road

10 and right besi
de the Wabash River.

11 Q. North or south of the Wabash River?

12 A. Nor.th.

11 13 Q.
Okay. And how long have you owned

14 this property?

15 A. Since 2000.

16 Q. How many acres do you own?

17 A. Now?

18 Q.
Yes. How many acres are you alleging

19 are at issue i
n this case. So how many acres do you

20 own now, yes?

21 A. Eightv-one.

22 Q. Who owned that 81 acres before you?

23 A. My grandparents.

1^1
24 Q. Do you know when they bought the

25 property?
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A. No. It was the third generation, so I

have no idea. A long time.

Q. Okay. Do you own any or property in

1

2

the area?4

A. Yes.

Q, Whcre is that?

A. On Wabash Road.

Q. That's your residence; correct?

A. And we have a hog farm.

5

6

.7

8

9

10 Q•

County?11

Okay. Any other property in Mercer

A. No.12

1311 Q.
14

Approximately how many miles from the

Beaver Creek-Wabash confluence is the 81 acres we'll

be talking about?

A. The Wabash runs right on our property.

15

16

17 Q• Sure, but where docs the Wabash meet

the Beaver Creek, how far away from your 81 acres?

A. I'm not exactly sure. I'm just gonna

guess and say seven miles, maybe.

Q. C7kay.

A. I'm not real sure.

18

19

20

21

22

23 Q• That's okay. Are there any buildings

on your 81 acres?24

A. No.25
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Q. Is it pretty flat?

A. Mostly, yes.

MR. I'USONIE: Objection.

Q. Are there any woods?

A. Yes.

Q. Where are those located?

A. Along the river.

Q. Along the river? So in the southern

portion of your property?

A. Yes.

Q. Okay. Anywhere else on your property?

A. To the east.

Q. Okay. So along -- Well that woul.d be

to the east. I'm sorry.

A. To the west would be the road, the

State Linc Road.

Q. Okay. So woods on the east and woods

to the south of your property?

A. Right.

Q. How many acres, approxiinately, are

covered in trees or woods?

A. I have no idea. I don't know.

Q. Okay. And is the rest of your

property wooded?

A. No.
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1 Q. Okay. Is a quarter of your property

E 2 wooded?

3 A. No.

4 Q.
Okay. So less than a quarter, an

5 eighth?

6 A. Maybe, yes.

7

B

Q.

A.

Okay. Not even that?

Probably an eighth, maybe.

9 Q. Okay. How is your 81 acres -- How do

10 you use your 8 1 acres?

11 A. For farming.

12 Q. The entire 81 acres, approximately?

El 13 A. Yeah.

14 Q. What crops did you guys plant last

15 years?

16 A. Both corn and beans.

17 Q. Who, actually, farmed the property?

18 A. My husband.

19 Q. Okay. Anyone else?

20 A. His family helped him farm.

21 Q. Okay.

22 A. But my husband -- it my husband's

23 farm.

Adik When your grandparents ownedOkay24 I) Q. .

25 the property, did they farm it?
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A. No.

Q. Was it farmed?

A. Yes.

Q. Did they rent it out?

A. Yes.

Q. Do you know to who?

A. The Martin's.

Q. Do you know the first name?

A. Woodie and Aletha.

Q. Do you know approximately how many

years Woodie and Aletha Martin farmed your

grandparent's property?

A. For as long as I can remember.

Probably at least 20 years I would say.

Q. So do you know, would it be fair to

say that the 81 acres that you own has been pretty

much always used for farmland?

A. Yes.

Q• Can you describe the drainage system

on your property?

A. No.

4• Do you know if it's tiled?

A. I know there is a tile. I don't know

how many or -- I don't do the, I don't do the farning

part of it.
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Q. okay, fair enough?

A. I lived there and that was the extent

of it.

Q. Okay. So when did you live there?

A. We lived there from 1999 until 2007.

Q. Was there a home on this 81 acres?

A. There -- Not on that 81 acres.

Q. But on an adjacent property?

A. Yes.

Q. And you've since sold that propcrty?

A. Yes.

Q. okay. When was the last time you were

physically out on this 81 acres?

A. Last spring.

Q. The spring of 2009?

A. Yes.

Q. Why were you out there in the spring

of 2009?

A. Checking to see how wet it was.

Q. Okay. Were you just out there a

single day in spring, 2009?

A. I was.

Q. Okay. Before that single day in

spring, 2009, when was the last time you were out at

the property?
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A. probably 2007, in the fall.

Q. And was that just a single days in

fall, 2007?

A. That's when we were moving.

Q. Okay. So moving from the home, okay

âo you know if you participate in the Conservation

Reserve Program?

A. I don't know.

Q. Okay. Do you know if you have any

filter strips that you're maintaining on the

property?

A. No.

Q. Okay- How about the Wetlands Reserve

Program?

A. No.

Q. Okay. Before you acquired the

property, so before you bought the property from your

grandparents in 2000, did you -- were you aware that

the property flooded?

A. it never flooded to the extent that we

saw it when we lived there. I mean it would, like,

pond. You know there would be, like, little ponds

out in the field and -- but it never did anything

like it did until after we lived there. I mean for

all the years that my grandparents lived there, it
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never did anything like that.

Q. Okay. What do you mean by, "ponding,"

how big of a standing water are we talking?

A. Like, I mean, like, big puddles.

Q. okay.

A. I mean, like, now, if you'd compare it

to now, now it's like a big lake when it floods as

opposed to, like, water puddled out in the middle of

the field.

Would it be several puddles in the

field at would not time?

A. Like, maybe -- not several. Like, not

at a time, but probably, maybe, 5-to-10.

Q. Do you have ariy guess as to how big

the individual puddles were?

A. I mean it was just

Q. You shouldn't guess --

(Laughter.)

MR. FUSONIEc I'll let that slide.

Question asked at 4:10, fifth deposition of

the day.

Q. How often were you out to your

grandparents' -- were you at your grandparents'

praperty when they owned it?

A. A couple times a month.
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Q. And how often would you see ponding on

the property?

A. Couple times a year, maybe.

Q. Do you have any sense of how long the

ponding remained?

A. No, because I was never there for

consecutive days.

Q. Did you ever discuss flooding on the

property with your grandparents?

A. No-

Did you ever discuss the ponding with

your grandparents?

A. No.

Q- Okay. Since you and your husband

bought the property in 2000, how often has it

flooded?

A. Like, just the ponding or -- Can you

be more specific?

Q. Sure.

A. Ponding or, like, total wipe out?

Q. Let's talk about ponding first. How

often does it pond since you bought the property?

A. Probably, maybe on average, probably

about three times a year.

Q• And when the property ponds now, since
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A. Couple days. Maybe three days.

Q. Do you have any sense of how many

acres are affected by the ponding?

A. No.

Q. Do you know how deep the ponding is?

A. No.

Q. okay. So there's been bigger events

or bigger flooding events than ponding on your

property since you bought it in 2000?

A. Yes.

Q. Okay. And when have those occurred?

When was the last time?

A. The last time, we had a lot of water

standing this last spring.

Q. So spring of 2009?

A. Yes.

Q. Do you know how long water was

standing on the property?

A. Maybe a week. I'm not real sure.

Q. You indicated you were only out there

one day during spring of 2009. How deep was it the

day you were out there?

A. I don't know.
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Q. Do you know how many acres were

affected the day you were out there?

A. No.

Q. Okay. Before spring, 2009, when was

the last time the property flooded?

A. 2007 .

Q. Do you know what time of the year?

A. I think that was in the spring.

Q. Were you still living there?

A. Yes.

Q. Do you remember how long water stood

on the property in spring of 2007?

A. Probably about a week.

Q. And do you remember how many acres

were affected?

A. No.

Q. Or how deep it was?

A. No.

Q. Prior to spring, 2007, when was the

last time your property flooded?

A. 2005,

Q. Okay. What time of the year in 2005?

A. That was in the wiritertime_

Q. And do you remember how long water

stood on the property in winter, 2005?
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A. It was longer because it -- then it

froze out there. Maybe around two weeks. That's one

of the times that we had to move out of our house

because of the flooding.

Q. How deep was the water on this 81

acres, the property we're talking about during winter

of 2005?

A. That was -- I don't know how deep it

was for sure, but it went across the road, so high

enough or deep enough that it went across the road to

prevent us from getting to our house.

Q. How many roads border your property?

A. Two.

Q. And both were covered by water in the

spring -- or winter, 2005 flood?

A. Just -- We1l, just the one, but it

blocked us from both ways. It went across the road

in two spats.

Q. Before the flood, in winter 2005, what

was the last flood you remember?

A. 2003.

Q. Do you remember when, in 2003 that

occurred?

24II A. July.

And do you remember how deep thatQ.25
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flood event was?

A. Well, there was also another time that

we had to move out of our house because of it and my

husband took a boat across the road and he stuck the

oar down in the water and the oar didn't hit the

bottom, so it was across the road at that time, too,

and the oar did not touch the road, so I have no idea

how deep was, but deep, probably at least eight

feet.

Q. Was the July, 2003 flood event bigger

than the winter 2005 flood event?

A. I would -- I don't know. I would say

-- I wouldn't know because we had to move out. I

don't know. I would say yes, but I'm not sure.

Q. Do you have any sense of how long the

water remained on your property in July, 2003?

A. Probably about two weeks.

Q. And how much of the property was

impacted by the flood in 2003, July, 2003?

A. Of the 81 acres, all of it.

Q. Before July, 2003, do you remember a

flood event since you bought the property in 2000?

A. Not that bad.

Q. So nothing that you remember between

2000 and 2003 was a major flood event?
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A. Um-um.

Q. Was there ponding, to your knowledge,

between 2000 and 2003?

A. Yes.

Q. Since you bought the property in 2000,

have you ever experienced standing water on your

property when the banks of the Wabash are not over

flowing?

MR. FUSONIE: Objection.

Q. You can still answer though.

A. So can you repeat that then.

Q. Sure. Have you ever experienced

standing water, ponding, flooding on your property

when the water in the Wabash River is not overflowing

or not out of bank?

MR. FUSONIE: Objection.

Q. I can ask it another way, too. Does

the Wabash have to be flowing out of bank in order

for there to be flooding on your property?

A. Major flooding.

Q - But does ponding occur on your

property while the Wabash is still in bank?

A. Some.

Q. So sometimes there is ponding while

the Wabash is still flowing within it banks?
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A. Yes.

Q. What harm or damage have you

experienced because of flooding?

A. It worn away the banks of the river.

My grandparents double banked it and so it worn some

of that away. We've had tons of debris when there is

flooding, and garbaqe in our yard.

Q.

means?

Can you tell me what double banking

A. There is the existing bank there and

then they brought in dirt and put another bank up

higher than that so that the water didn't come out.

Q. okay. And you mentioned that you've

had debris on your property after the waters receded?

A. Yes.

Q.

property?

When have you had debris on your

A. After the flooding.

Q. After every flood?

A. Yes.

Q. Okay. What other harm or damage has

resulted from flooding on your property?

A. We had a tile that broke.

Q. Okay. When was that?

A. The 2005, because we repaired it in
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Q. Have any other tiles broke?

A. I don't know.
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Q. Okay. Any other harm or damage due to

flooding on your property?

A. No.

Q. Since you bought the property in 2000,

have you carried crop insurance?

A. Yes.

Q. Okay. Have you submitted any claims

for crop loss due to flooding at any point?

A. Yes.

Q. When was that?

A. For sure in 2003, other than that, I'm

not surc what --

Q. Did you receive reimbursement for crop

loss in 2003?

A. Yes.

Q. What do you believe is the value of

your property today?

A, I have no idea. Less than it would

have been before; I know that.

Q. Less than it would have been when?

A. Before all the flooding started

happening.
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less today than it was when you bought it in 2000?

A. I don't know. I don't know.
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Itas your property been appriscd

Two years ago.

Two years ago. So 81 acres was

appraised two years ago?

A. Um-hum.

Q-

years ago?

why did you have it appraised two

A. So we could move.

Q• Andrea, I'm going to hand you what's

been marked Respondent's Exhibit A. Would you read

that plead.

correct?

(Xerographic Documents, headed,
"Affidavit of Andrea Knapke," was
marked for identification Exhibit A.)

(Witness complying.)

okay. Andrea, this is your Affidavit;

A. Yes.

Q.

right?

And it's signed on August 25th, 2009;

24 A. Right.

Q. And that's your signature on page 4?25
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Q. Okay. In paragraph 2, you refer to

two separate parcel numbers; correct?

A. Correct.

Q. And are those parcel numbers the 81

acres we've been talking about today?

A. Yes.

Q. And are those the only parcels that

you are alleging in this lawsuit have been taken by

the State of Ohio?

A. Can you ---

Q- Is this the only property that you are

alleging had been taken by the StaLe?

A. Taken by the State?

Q. this -- Strike that. Are the two

parcels referred to in paragraph 2, the only property

that you are alleging has been flooded and resulted

^i.n a taking by the State?

A. Yes.

Q. Okay. Could you flip to Exhibit 1 to

your Affidavit. The first page of that Exhibit is a

map of a 49.999-acre parcel that you own; correct?

A. Correct.

2411 Q. And what does the shading on this map

reflect?25
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A. The flood of the -- or what area was

wiped out from the flood.

Q. Which flood?

A. 2003.

Q. Did you shade this map?

A. Yes, my husband and I did.

Q. Anyone else?

A. No.

Q. Okay. And the second page of Exhibit

1 to your Affidavit is also a map reflecting a

31-acre parcel you own; correct?

A. Correct.

Q.

reflect?

A.

that flood.

And what docs the shading on this map

The acres that were flooded during

Q. In the 2003 flood?

A. Yes.

Q. Okay. And did you shade this map?

A. Yes, my husband and I.

Q. Did anyone else help you?

A. No.

Q. Okay. If you could flip to Exhibit 2

to your Affidavit, the series of photographs

A. Um-hum.
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Q. -- correct?

A. Correct.

Q. And who took these photographs?

A. My husband and I.

Q. And when were these photographs taken?

A. In 2003.

Q. Could you flip to Exhibit 3 to your

Affi.davit, please.

(Witness complying.)

Exhibit 3 to your Affidavit is five

photos; right?

A. Yes.

Q. And who took those photographs?

A. My husband and Z.

Q. Okay. This Affidavit also talks about

properties that are owned by relatives of yours, Mark

Knapke and Tim Knapke?

A. Yes.

Q. Where is Tim Knapke's property in

relation to yours?

A. On the other side of the river.

Q. So your 81 acres -- I'm sorry.

A. The river splits our land.

Q. So your II1 acres is north of the

wabash?
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1 A. Yeah.

11 2 Q. And Tim Knapke's property is directly

3 south of yours?

4 A. Yes.

5 Q.

A.

And south of the Wabash, as well?

Yes.

7 Q. Can you see Tim Knapke's property from

8 yours?

9 A. No.

10 Q. Why not?

11 A. Because the woods is there.

12 Q. So there is woods on the Wabash?

11
13 A. Um-hum.

14 Q. On both sides?

15 A. Yes.

16 Q. Okay. When was the last time you were

17 out on Tim Knapke's property?

18 A. No idea.

19 Q. Were you out there in 2009?

20 A. Yeah, I guess, yes.

21 Q. Okay. How many times?

22 A. Once that I can think of.

23 Q. Why were you out there in 2009, the

E
24 time you can remember?

25 A. To pick them up from farming out
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Okay. When was the last time you

remember being at the property before that instance

in 2009?

A. Probably 2008.

Q. Do you know why you were out there?

A. For the same thing or to pick 'em up

from farm being.

Q. Does that happen often?

A. No.

Q. How many times a year does that

happen?

A. Once or twice.

Q- Okay. Have you seen any flooding on

Tim Knapke's property?

A. Yes.

Q• When was the last flood event that you

saw on Tim's property?

A. In the spring of 2009.

Q. Is that the one instance you remember

being out there?

A. No. I mean I wasn't there wheri it

flooded, I guess.

24 11 Okay, but while the property was still

flooded, you were on the property?25
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flooded?

A. From my husband and from Tim.

Q. Okay. Have you, personally, seen

ilooding on Tim Knapke's property ever?

A. Yes.

Q. When was that?

A. 2007 and probably every year before

that.

Q. In 2007, what time of year did Tim

Knapke's property flood?

A. The spring.

Q. Were you, personally, on Kim Knapke's

property in the spring of 2007, while it was flooded?

A. We had to drive right past Chere, hut

not, like, out in the field, buL --

Q. From the road?

A. -- from the road.

Q. Okay. And from the road, how many

acres of Tim Knapke's property were flooded in
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spring, 2007?

A. I don't know.

Q. Okay. Do you have any sense for how

deep the water was in spring, 2007?

A. No.

Q. Any sense of how lorig it stayed on his

property?

A. Maybe a week or two.

Q. Before spring of 2007, when was the

last time you remember seeing flooding on Tim

Knapke's property?

A. The 2005.

Q. Okay. In the winter of 2005?

A. Yes.

Q. And during that flood event on Tim's

property, were you, physically, on the property?

A. No.

Q•

the road?

Were you, again, viewing flooding from

A. Yes.

Q. pkay. Do you have any sense of how

deep the water was?

A. No.

Q. How many acres were affected?

A. Probably that time, most of them.
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Probably at least 90 percent.

Q. And do you remember how long water

remained on Tim's property?

A. Probably two-to-three weeks.

Q•

when was the last time you remember sceing flooding

on Tim Knapkc's property?

A. The 2003 flood.

in 2003?

2003?

Q•

And before that winter, 2005 flood,

Were you, physically, on the property

A. No.

Q- What time of year was the flood in

A. Spring -- Well, summer, actually,

bec;ause it was July.

Q. July of 2003?

A. Um-hum.

Q, Do you have any sense of how deep the

water was in 2003 on Tim's property?

A. No, but they had jet skis out the.re-

Q, Do you have any sense of how many

acres were affected on Tim's property in July, 2003?

A. At least ninety-to-a-hundred percent,

0
2411 probably.

Was it bigger than the winter, 2005
Q-25
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A. Maybe a little.

Q. Do you remember how long water stayed

on Tim's property in July, 2003?

A. Probably two-to-three weeks.

Q•

Q.

the last flood you remember on Tim Knapke's property?

A. I really don't know of any major

flooding like that before.

Q. Okay. Your Affidavit also talks about

Mark Knapke's property. Where is that in relation to

yours?

A. North of our,s.
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Before the July, 2003 flood, what's

Is there a property in between your

propert:y and Mark's?

A. No.

So how far away is Mark's property

from the Wabash River?

A. Probably about a quarter of a mile.

Q. Who owned Mark's property -- or who

did Mark Knapke buy the property in?

A. My husband and I.

Q. Okay. When was that?

A. In 2003, in the spring.

0. How many acres did Mark buy fron you
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in spring, 2003, approximately?

A. I don't know.

Q. Okay. Did you tell Mark Knapke that

the property flooded?

A. It didn't flood then. We hadn't seen

any flooding when he bought it.

Q. So betwecn the time you bouqht the 81

acres that we've been talking about in 2000 and

selling some acreage to Mark Knapke in the spring of

2003, that property that you sold to Mark had never

flooded?

A. That's my understanding.

Q-

81 acres?

Can you see Mark's property from your

A. Yes.

Q. Have you ever seen any flooding on

Mark's property?

A. Yes.

Q. And when was that?

A. in the spring of 2009.

Q. How long did the water remain on

Mark's property in spring of 2009?

A. Probably about a week or two.

S 24 11 Q• Were you, physically, on the property

in spring of 2009?25
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A. Yes.

Q. Why?

A. Well, just to bring my husband from

farming.

Q. Okay. Were you out there for one d-ay,

several days?

A. No. Just likes a day or two.

Q. Did you have any sense of how many

acres were affected in the spring, 2009 flood, on

Mark's property?

A. No.

Q - Any sense of how deep the water was in

the spring, 2009 on Mark's property?

A. No.

Q. Okay. Before the spring, 2009, flood,

what is the last flood event do you remember on Mark

Knapke's property?

A. In the spring of 2007.

Q. And were you, personally, on the

property in the spring of 2007?

A. Yes.

Q- Did you still live nearby then?

A. Yes.

Q. Okay. How long did water remain on

Mark's property in the spring of 2007?
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1 A. Probably a week or two.

E 2 Q. Do you have any sense of the acreage

3

4

affected in the spring of 2007, how deep the water

was?

5

6

A. No.

Q. Okay. Before spring, 2007, what was

7

B

the last flood event you remember on Mark Knapke's

property?

9 A. 2005, in the winter.

10 Q. And were you, physically, on Mark

11 Knapke's property during that flood event?

12 A. Just from -- I mean we had to drive

E
13 past it to get in and out.

14 Q. Okay. So from the road, did you get

15 any since of how deep the water was?

16 A. Deep, because it went across the

17 road_

18 Q. How long did water remain and Mark's

19 property in the winter of 2005?

20 A. Two-to-three weeks.

21 Q. How much of his property was affected

22 by flooding?

23 A. Almost -- Probably if not all of it,

24 11 all of it.

25 Q. Betore winter of 2005, what was the
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last flood event you remember on Mark Knapke's

properties?

A. July of 2003.

Q- Okay. And during that flood event,

were I, physically, on Mark Knapke's properties?

A. Just from the road.

Q. Okay. And from the road, how deep did

the water look?

A. That was when it was, like, about

eight foot deep, approximately.

Q. In the fields or on the road?

A. On the road.

Q. And how long did water remain on

Mark's property in July of 2003?

A. Probably two-to-three weeks.

Q. Do you know how much of his properties

was affected by flooding?

A. Pretty much all of it then.

Q - Do you remember any flood evenCs on

Mark Knapke's property before July 4 -- occurring

before July 2003?

A. No.

Q- Andrea, what do you hope to accomplish

0
2411 from this lawsuit?

A. Hopefully to get the spillway fixed so25
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that it stops flooding in the fields, keep the lake

level controlled.

MS. STELZER: I don't have any

further questions.

MR. FUSONIE: I do.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q - I€ you could turn to Exhibit 1 to

your Affidavit. Just to the west of the area shaded

in, it looks like there are some structures; is that

correct?

A. Um-hum.

Q. Is that yes?

A. Yes.

Q. Is that where you lived between 2000

and 2007?

A. Yes.

Q. And why did you move?

A. Because there were two times that we

could not get to our house because the water was

across the road on both ways and we had young kids

and animals and two times we were out of our house

for a week, so we didn't want to take a chance of

that happening again and having to try to find a

place to go for another week.
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Q. Were you afraid of living there?

A_ Yeah, some, because there would be

flooding and then people would try to drive through

it and come to our house to ask for cclp out.

Q.

E
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22

23

With the July, 2003 flooding, did you

see any waves on the water on your property?

A. Yeah. There were -- I mean when the

wind would blow, there was, actually, white caps that

would go across Lhe field.

Q.

were?

Any sense ori how big those white caps

A. Probably a couple feet, I would say.

Q. Okay. When you had to move out of

your house in July of 2003, did you have any children

at that time?

A. In 2003, we had a toddler and a

infant, so we were dealing with trying to get

everything out and we didn't even have any warning of

the first time that we had to go out in 2003- We

just had both went to work and dropped the kids off

at the babysitter's and the water went across the

road while we were at work.

Q. Okay. And then you had to move out of

40 24I1 your house again when the flooding occurred in 2005?

A. Yes.25
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you then?

A. At that time, we still just had the

two and -- but every time we would have to take or

that dogs and cats because there would be no way to

get to them to get 'em through the water. We had to

board our animals which is another cost.

Q. When you said in 2005, you saw people

jet skiing across Tim Knapke's property --

A. Um-hum.

Q. Were they creating waves on the -- on

Tim Knapke's property?

A. Yes.

Q.

county?

Iiow long have you lived in Mercer

A. All my life, 34 years_

MR. FUSONIE: I don't have any other

questions.

MS. STELZER: Neither do I.

MR_ FUSONIE: If the State attorneys

order a transcript of the questions and

answers, you have the right to use it and

correct any errors in the transcript. I

can't tell you to do that, but I recommend

to everyone that they do read the
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transcript

THE WITNFSS: Yes, I would like to.

MS. STELZER: Thank you.

(At 4:43 o'clock, PM, the deposition concluded. )

---...._-------------
Andrea Knapke
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THE WITNESS: Yes, I would like to.

MS. STELZER: Thanlc you.

(At 4:43 o'clock, PM, the deposition concluded. )

Andrea Knkpke
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of her aforesaid deposition the said

ANDREA KNAPKE was sworn to depose the truth, the

whole truth and nothing but the truth; that the

foregoing is the deposition given at said time and

place by the said ANDREA KNAPKE; that said deposition

was taken in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth; that

said deposition was taken by me; that the transcribed

deposition was submitted to the witness for her

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 21st day of February, 2010.

-------
My Commission Expires: Edna M. Hawkins
September 17, 2012 Notary Public - State of Ohio

40



AFFIDAVIT OF ANDREA h'NAPKE
STATE OF OHIO

COLtNTY OF NIERCER

}
) ss:

My name is Andrea Knapke. I am over the age of 21. and I arn competent to make this

affidavit_ l'he facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I arn a Relator in this mandamus action seeking compznsation for the propcrtv

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

fcollectively °ODNR-').

? Specificallv, I am an owner of real estate described as Mercer County Parcel

Numbers29-003600.0000 and 29-003500.0000.

3. 1 have owned since 2000 Mercer County Parcel Numbers 29-003600.0000 and

29-003500.0000. My grandparents lived there before then for decades.

4. Mereer Countv Parcel Numbers 29-003600.0000 and 29-003500.0000 lie along

the Wabash River.

5. My uncle-in-law, Mark Knapke owns Nlercer County Parcel Number 29-

002400,0000, which is adjacent to my parcels.

6. Mv brother-in-law, Tim Knapke owns Mercer County Parcel Number 29-

003700.0000-

7. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 29-003600.0000, 29-003500.0000, 29-002400.0000. and 29-

DON000269
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003704.0000 have tren subject to continuing, persistent, frequent, and inevitable increased

severe flooding from the western spillway of Cirand Lake St. Mary's.

8. Specificaliv. as a result of ODNR's replacement of the westent spillway and its

current management praetices, Mercer County Parcel Numbers 29-003600.0000, 29-

003500,0000,29-003700.0000 and 39-002400.0000 have flooded almost every year.

9- On each occasion, 29-003600.0000, 29-003500.0000, 29-003700.0000 and 29-

were inundated with water at depths varying from approximately one to eigbt feet.002400.0000

10. Since ODNR's replacement of the western spillwav and its current management

practices, Mercer County Parcel Numhers'?9-003600.0000, _'9-003500.0000, 29-003700.0000

and 29-002100.06011 flood rnore rapicily and remain flooded for lon8er periods of time. On each

occasion of flooding. Mercer Coueuy Parcel Numbers 39-003600.0000, 29-003500.0000, 29-

003700.0000 and''9-00^_400.0000 rernaincd inundated with water fnr a period of up to two and a

half.veeks.

1 l. Prior to ODNR's replacement of the westem spilhvay and its currcnt management

practices- Nlercer County Parcel Nunibers 29-0036000000, 29-003500.0000, 39-003700.0000

and'9-00'_=t00.0000 had less frequent flooding, never flooded as much. never flooded over as

large an area, never flooded for as long.

12. To date, the most invasive flood occurred in 2003 with all acres of Mercer County

Parcel Numbers 29-003600-0000, 29-n03500.0nnn and 29-002400,0000 and approximately 93

acres (if?9-003700.0000 being flooded witlt approzimatety up to eight feet lup to twelve feet for

29-003700.0000) of water for approxin atcly up to two and a half weeks. A trae and accurate

copy of black and white aerials from the Mercer County Auditor's website of Mercer County

Parcel Numbers 29-003600.0000 and 29-003500.0000 are attached hereto as Exhibit I. 1 have

DON000270
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shaded in ihe area of Mercer County Parcel Numbers'_'9-003600.0000 and 29-003500.0000 inat

were floodedin 2003.

13. Attached hereto as Exhibit 2 are photographs that truly and accurately depict the

flooding of Mercer County Parcel Ntunbers 29-003600.0000 and 29-003500.0000 in 2003

several days after the Tloiiding had taken place.

t-l. Attached hereto as Eshibit 3 are photographs that truly and accurately depict the

_ _ - -- - -- -- _ .flooding of Mercer Countv Parcel Ntunber 39-002400.0000 in 2003 several days after the

Roociing had taken place.

I5. Mercer County Pareel Numbers 29-01)3600.0000, 29-003500.0000,29-

003700.0000 and 29-002400.0000 also experienced severe 9ouding in 2005.

16. Mercer County Parcel Numbers 29-003600.0000_ 29-003500.0000, 29-

003700.0000 und 29-007400.0000 were again flooded as recently as spring 2009

17. As a direct result of the tlooding. Mercer County Parcel Numbers 39-

003600 .0000, 29-003500.01100, 29-003700.0000 and 29-003,300.0000 have suffereddamage in

the form of crop losses. baril, erosion, the deposit of silt, sand, stones and other debris. soil

cornpaction, and drainage tile failure.

18. The flooding caused by ODNR has substantially destroycd the value of Mercer

County f'arcel Numbers 29-003600.0000. 29-003500.0000, 29-003700.0000 and 29-

002400.0000.

DON000271
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0
19. 1 believe that the intermittent. continuing. persistent. frequent, and increased

severe flooding frorri the western spilhvav ot'Grand Lake St. Marys will inevitably recur as a

result of OI)NR's replacement of the western spillway and ODNR's current management

praetices.

FURTHER AFFIANT SAYETtI NAUGH"T.

1WI
Swom in my presence and subscribed before me this Zy day of August, 2009.

.q,RlAls*

E

11

JOSEPH R. M1wLLER
f?.'^^l°°' ^ f c AIImReyattavw
I Noqry PuEAe, Sto el @du

T; Ny fammisslon Ras No 6yhdkn
SecMOn 147.03 R.C.
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