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The parties to tbis action, by anti tluough their respective attorneys, hereby.jointly

submit, for purposes of this action only, that each of the exhibits listed below are authentic for all

purposes in this action:

Ta6 DescriUtiott

21 Deposition Transcript with Exhibits of Chad M. Knapke taken February 4,

2010

22 Deposition Transcript with Exhibits of 1VSark I.. Knapke taken February 4,

2010

23 Deposition Transcript with Exhibits of Tiinothy Alan Knapke taken February

3,2010

24 Deposition Transcript with Exhibits of Darrell Kuhn taken February 3, 2010

25 Dcposition'franscript with Exhibits of Melvin Krilin (Court Reporter error
should be "Maivin Kuhn") taken February 2, 2010

26 Deposition Transcript with Exliibits of Linda B. Linn taken February 12, 2010

27 Deposition Transcript with Exhibits of David McNeilan taken Febniary 2,

2010

28 Deposition Transcript with Exhibits of Laura MeNeilan taken February 2,

2010

29 Deposition Transcript with Exhibits of Amy Meyer taken February 4, 2010
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER, et al.

vs. CASP, NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NA'I'URAL RESOURCES

2045 MOSE ROAD

COLUMBUS, OHIO 43229-6693

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of CHAD M. KNAPKE, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, at

the Central Service Building, 220 West Livirigston

Street, Celina, Ohio 45822, on Thursday, February

4, 2010, at, 2:40 p.m., before Edna M. Hawkins,

Professional Court Reporter and a Notary Public

within and for the State of Ohio.

HOLMF.S REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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Rachel H. Stelzer, Esq.

Environmental Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

and

Martha C. Brewer,

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008
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I N D E X

WITNESS: CHAD M. KNAPKE

Examinations DIRECT CROSS

By Ms. Stelaer 4

By Mr. Fusonie 33

E X H I B I T S

RESPONDENT'S DESCRIPTION MARKED

A Affidavit of Chad M. Knapke 20
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CHAD M. KNAPKE

of lawful age, a relator herein, called as on

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testified as

follows:

CROSS-EXAMINATION

BY MS. STELZER:

Mr. Chad Knapke is being deposed today

by agreement of counsel. May I call you

Chad?

THE WITNESS: Yes.

MS. STELZER: Chad, my name is Rachel

Stelzer. I am here on behalf of the Ohio

Department of Natural Resources.

Q. Can you please state your namc and

address for the record.

A. Chad M. Knapke, 5555 wabash Road,

Coldwater, Ohio, 45828.

MS. STELZER: Chad have you ever been

deposed before?

THF WITNFSS^ Nn

MS. STELZER: Okay. I'm going to ask

you a series of questions. My purpose is

-- My main purpose is to have an

understanding of the flooding that's
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occurring on your property.

THE WITNESS: Okay.

MS. STELZER: It's important that if

you have -- First, that you speak clearly

and loudly so the court reporter can get

down everything you're saying.

THE WITNESS: Okay.

MS. STELZER: And second if you don't

understand a question, please, please,

please, ask me to clarify it. Can I get

you to agree to do that?

Q -

THE WITNESS: Yes.

Okay- Have you reviewed any documents

in preparation four deposition today?

A. Yeah, my Affidavit.

Q. Okay, your Affidavit?

A. Yeah.

Q. Anything else?

A. No.

Q. Okay. I guess first, where are you

employed Chad?

A. Mercer Landmark.

Q. What is Marshall (sic) Landmark?

A. Just a local cooperative.

Q. Okay. Where is that locaLed?
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A. We have branches all over, but our

main office is here, in Celina. Our corporate

of fice .

Q. Okay. Did you further your education

after high school?

A. Yes, I did.

Q. IIow, where?

A. I have a two-year Ag degree from Ohio

State University.

Q. Okay. Anything else?

A. Nope.

Q. Okay. Cou]d you please describe the

location of the property that you own, that you

allege has been flooded and taken by the State in

this case?

A. My house address there was 7420 State

Line; it'd be Celina, Ohio.

Q. How many acres are we talking about?

A. I have about 50 there yet and 31 acres

or 81 acres that's tillable. There is more than that

out there, bt:t I mean, I don't farm them all. There

is the river bank and the ditch back there.

Q. Is that 81 acres dividend into

0 24 11 different parcels?

A. Yes.25
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Q. How many?

A. Two.

Q. Are both parcels along the State Line?

A.

each other.

time.

Yes. Both parcels touch the side of

It used to be a three-parccl farm at one

Q. Okay. How long have you owned that 81

acres?

A. Since 2000.

Q. Did you acquire both parcels at the

same time?

A. Actually, I had all three at one time

and I sold the one to Mark Knapke.

Q. So in 2000, you owned three parcels

along the State Line?

A. Yes.

Q. And you sold one to Mark Knapke?

A. In 2003.

Q. 2003?

A. April.

Q . So the two, 81 acres, two remaining

parcels that we'll be talking about today, you bought

in 2000?

2411 A. Yes.

Q. Who owned that 81 acres before you25
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did?

A. My wife's family.

Q. What is your wife's name?

A. Andrea Knapke.

Q. okay. And who, in your wife's family,

owned the property?

A. Her grandma.

Q. And how long did she own the property?

A. I don't know. Probably would be the

t.hird generation to own it, so probably back in the

1800's, late-1B00's.

wow! Do you live on this 81 acres?

A. No, I don't. I used to.

Q• Is there a home on the 81 acres?

A. It's -- There is five acres there that

was attached to the B1 that I sold off, that the

house is still there, but I live on a different

location.

Q. okay. And you rio longer own the home?

A. No.

Q. Are there anv buildinas on that 81

acres?

A. No, bare ground.

Q. Can you describe where these two

parcels, the 81 acres are in relation to Beaver
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Creek?

A. They'd be right adjacent to the Wabash

river and the Wabash River and Beaver Creek run

together there for a stretch.

Q. Does the Wabash River run through this

81 acres?

A. It runs just on the south side of 'em.

Two miles back east of me is where the Wabash and the

Beaver come together.

Q. Okay. Are there any waterways running

through the property?

A. No-

Q. Any ditches?

A. There is a ditch on the east end, near

the property line.

Q. Any trees, woods?

A. There is a woods, but I can't get.

It's cut off by the ditch and the river. It sits on

a triangle back there.

tell me.

23

2411 property?

25

Q- Approximately how many acres?

A. It's, like, three, acres, what they

Q. And how do you use this 81 acres of

A. I grow crops, corn and soy beans.
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Q. And how many of ttie 81 are tillable,

approximately?

A. The 81, that's tillable.

Q• oh, that's tillable?

A. Yeah.

Q. Got it. So I guess, give me an

approximate total in the two parcels that we're -

A. Oh, probably 85, 90, soniewhere in

there.

Q• Okay. Since you acquired the property

in 2000, have you used it as farmland since then?

A. Yes.

Q. Do you know how the propcrty was used

when your wife's grandmother owned it?

A. Grew crops just like I am.

Q• So it your understanding the

property's always been used for farming?

A. Always been agriculture, yes.

Q. Okay. Can you please describe the

drainage item on your land?

A. rtell, there's a few string of tile in

there, but there's a main that runs --- oh, it's

probably two-thirds in from the west end; goes from

the river to the north, so it would be drainage to

the people north of me.
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1 Q. So it drains to the north of you?

11 2 A. Yeah. It would run from the north to

3 the south, to the river.

4 Q. So it drains to the Wabash?

5 A. Yeah, it drains into i t Wabash.

6 Q. Okay. So is your entire 81 tillable

7 acres tiled?

8 A. No.

9 Q- That percentage of that 81 acres is

10 tiled?

11 A. oh, maybe a quarter.

12 Q. Did you tile that quarter?

11
13 A. No.

14 Q. Who did?

15 A. Previous owner.

16 Q. Do you know approximately what year?

17 A. No, I don't.

18 Q. Do you intend to tile Che entire

19 property?

20 MR. FUSONIE: objection?

21 A. It would be nice to.

22 Q. Sorry.

23 A. It'd be nice to.

1^1 24 0. Have you thought about making any

25 other improvements to the alleviate draining



12

E

11

E

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

problems?

MR. FUSONIE: Objection. You can

answer.

A. I mean, yeah, drainage would be good,

but as high as the river runs all the time, my tiles

don't do any good anyway, so that's why Z've not

stuck the money in tileage, because it would be the

last one to go down. Until the river level goes down

my tile wouldn't work because of the head pressure in

the river.

Q. Do you participate in the Conservation

Reserve Program?

A. No.

Q-

property?

Do you have filter strips on your

A. No.

Q-

Program?

Do you participate Wetlands Reserve

A. No.

Before you bought the property in

200o, did you have any understanding of flooding that

occurred on it in the past?

A. Yes. There was some ponding out

there. I mean --

Q- Had you ever physically walked the



13

E

E

E

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

property before you bought it?

A. Yes, maybe a year or two before I

bougtit it. I mean, well, I dated my wife, I'd been

on there, but I guess I'd never took -- walked out on

it. Somebody else was farming I guess at the time.

I never walked out then.

Q. The ponding that you tiad knowledge of

occurring on the property before you bought it, how

many acres are we talking?

A. I had no idea. I mean, you could go

out there and see water. I don't know.

Q. Okay. Do you have any idea or did you

have any idea when you purchased the property about

how often the property flooded?

A. Yeah. I mean, you typically have a

little hit in the spring, maybe fall, but like I

said, how many acres, I don't know. It's a very

minute amount.

Q. Okay. But since you bought the

property in 2000, how often has your property

flooded?

A. 2003, 2005, the back end of in 2008.

Q. Any other times?

A. Them the ones that stick out in my

mind. I can't -- I mean I know of them for sure.
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Q. Okay. So let's go backwards. In

what time of year did your property flood?

A. Spring.

Q. And can you recall how many acres were

affected?

A. Just15 acres and that was the 51-acre

field. We got all of it planted, but 15 acres, so

there was debris that's three foot tail back there

and trash and we -- there was a mess. We had to get

back there and push it off before we could farm

there.

Q. But did you end up planting that 15

acres --13
E
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A. Three weeks later_

Q•

was?

Do you remember how deep the water

A. No.

Q. Do you remember how long it stayed on

your property?

A. Not exactly. I mean it was earlier,

prior to planting, so it would have been sometime in

February or March, April, early April. T couldn't

give you exact days.

0. Longer than a week?

A. Yes.
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Q. Longer than two weeks?

A. Two weeks, probably not.

Q. Okay. You also said that you remember

flooding in 2005?

A. Yeah, February.

Q. February? How many acres were

affected in 2005, February?

A. The whole farm was under water. I

couldn't get to my house to seven days. The closest

I could get to my house was a quarter mile.

Q. I'm sorry?

A. The closest I could get to my house

without a boat was quarter of a mile. We actually

moved out. It was on a Sunday and we got back into

our house the following Sunday.

Q. And where is your -- where was the

A. I was living at the property then at

that time.

Q. At the property?

A. Yes.

Q. Okay, but you 've since sold that --

A. Yes.

Q. -- portion of the property?

A. Yes.

Q. Arid what was the access? What road
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gave you access to your home that you used to own on

the property?

A. Skeels Road. If you get down to

Skeels Road, then you had to get on a boat to get to

the house.

Q. Does Skeels Road run north-south?

A. East-west.

Q. East west?

A. Zt would be north of the property.

Q. Okay. So approximately how long did

the water remain on your property in February of

2005?

A. Oh, it was seven days -til we could

get to the house and that's when I had been off the

road. You know, we left on vacation, so it could

have been out in the field for another, probably, 10,

12 days, total, from the time it flooded 'til -- It

would have been completely off, but I mean, in

February, we weren't out there and doing anything

with it anyway at the time, so I'm gonna say 7-to-12

day8.

Q. An approximation how deep was the

water in February of 2005?

A. I would guess 7-to-10 feet.

At its deepest?
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A. Yes, at that time, probably.

Q. And then in 2003 you also remember a

flood

A. Yeah, in 2003 it flooded. We was on a

John in the center of the road, had a six-foot oar

and couldn't hit bottom and the roads, the streets

were higher than field, so, you know, we could have

been 10-plus feet out there at the time.

0. And what time of the year?

A That was in July, July 4th weekend.

Q. Anci so you had to take a boat to

you're property?

A. Yes.

Q_ Where did you hop in a boat to access

the property?

A. From Skeels Road.

Q. Okay. And you guessed that water was

how deep?

A_ I'm guessing probably at 10 foot,

l0-plus feet.

Q. and how long did the water remain on

the property in July, 2003?

A. Twelve days, 14 days.

Q. And how many acres were affected?

A. The whole -- Everything was under
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water, everything, the whole farm, everything but our

house; it was an Island out there.

Q. Since you bought the property in 2000

were there any other flood events that you recall?

A. Just them three.

Q. Do you carry crop insurance?

A. Yes, I do.

Q. Have you reported claims for crop loss

due to flooding?

A. Yes.

Q. And what years have you reported --

A. 2003 was a complete crop loss.

Q. Any or time?

A_ Um-um.

Q. Can you talk to me a little bit about

damage or harm that's been caused by the floodinq on

your property?

A. It's eroded away the bank. I've got

holes out there in the double bank that my e_ ' s

great grandpa put along there that I need to get

patched.

Q, Eroded the bank of the Wabash?

A. It would be the Wabash bank is eroded

and then my wife's grandfather double banked it, put

a bank that's four foot higher than the river bank --
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Q. oh.

A. -- to stop flooding and it went over

top that and it's eroded that bank away. And then we

picked up pop machines, the driftwood, the tires that

-- you name it as far as debris out there.

Q. Any other harm or damage?

A. I would blew out the mairi there in

2006. We had to replace a portion of the main going

Lhrough there.

Q. Have you had tile drainage failure in

any year other than the 2003 flood?

A. No. That year, it did a riumber on

that main. We replaced a big churik of it and we're

still fixing part of it now. You know, as we get

some money, I replace a section of it.

Q. But no other tile drainage fa

A. Um-um.

Q. -- since 2003?

A. I mean, there is suck holes.

Q. Suck holes?

ure

A. Yeah. Like our main would blow ouL

every year. That's ongoing. Every year I'll have

it keeps collapsing in spots. So we'll dig up and

repair that patch and

Is that sink hole due to flooding?
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A. Well, i'm sure it's probably the 2003

put enough back pressure on 'em that it probably

didn't help 'em and it's clay tile.

Q. Since you bought the property in 2000,

have you made any records or documented the flooding

that's occurred?

A. Yes, I have pi_ctures.

Q. Okay. Have you keepen (sick) written

records, logs, diary?

A. Um-um.

Q-

events?

What pictures do you have of flood

A. They're in my affidavit.

Q. Okay. From what year, what flood

event?

A. 2003.

Q. 2003? Any others?

A. No. It was too cold in 2005 to be out

there to take pictures.

Q. Fair enough.

(Xerographic Locuments, Affidavit of

Chad Knapke, was marked for

identification Exhibit A.)

Chad, I'm going to hand you what's

been marked Exhibit A. If you could review that,

please.
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correct?

(Witness reviewing document.)

Okay. And this is your Affidavit;

A. Yes.

Q. Is that your signature on page 4,

dated August25th, 2009?

A. Yes.

Q. Paragrapti 2 refers to two specific

paragraph two, on page 1, refers to two specifics

parcel numbers?

A. Yes.

Q• Are those the property, the 81 acres

that we've been talking about today?

A. Yes.

Q. Are these two parcel numbers the only

property that you allege have been taken by the State

in this case?

A. Yes.

Q-

Affidavit.

Could you flip to Exhibit 1 to your

(Witness complving.)

There is a 49-acre parcel; correct?

A. Yeah.

Q. On the bottom left-hand corner?

A_ Yeah.
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Q. And what does the shading on this

Exhibit represent?

A. Well, it was all under water in 2003.

Q. Did you shade this Exhibit?

A. Yes, I did.

Q. Did anyone help you?

A. Me and my wife shaded it together.

Q. Your wife, Andrea?

A. Yes.

Q. okay. And then flip to page 2, the

second page of Exhibit 1 to your affidavit and this

is a 31-acre parcel that you own; correct?

A. Correct.

Q. And what does the shading represent orr

there Exhibit?

A. What was under water in 2003.

Q. And did you shade this?

A. Yes, me and my wife did.

Q. Okay.

MS. STELZER: Can we take a quick

break.

Q•

(Brief recess taken.)

Chad, your Affidavit, your Affidavit,

already marked Exhibit A, speaks a little bit about

your brother, Tim Napke's property, Tim Knapke's
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Q• When did your brother, Tim, buy the

property that you reference in your affidavit?

A. 2006, 7, in there some -- I'm

guessing.

Q. You're guessing?

A. Yeah. Froin my mcmory 1 remember what

I'm doing, let alone his. I'm -- Somewhere in there,

2006, 7, 8.

Q. okay, but within the last four or five

years?

A. Yes.

Q. Where is Tim's property in relation to

the 81 acres we've been talking about today?

A. Tim's would be on the soutti side of

the Wabash River. I'm on the North Side; he's on the

sout:h side.

Q. Directly south of your property?

A. Yes.

Q. So you can see Tim's property from

your property?

A. Yes.

24 11 Q. How many acrea, approximately, does

Tim own across from you?25
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A. That was 120-acres farm.

Q-

in mid

Do you know who he bought the property

A. There was a public auction. It was

Gary Bonner, the State.

Q. And before Tim bought the property

2004, 2005 had you ever been on that property?

A. Yeah, when I have to stop down and

talk to the neighbor.

Q. How many times had you been on the

property before your brother bought it?

A. Numerous.

Q. Approximately?

A. I have no idea.

Q. Once a year?

A. More than that.

Q. Okay. Twice a year?

A. Five, six times a year, maybe.

Q-

in 2000?

Okay. Since you bought your property

A- Yes.

Q - In your affidavit, you discuss how

many acres of your brother's property, your brother,

Tim's property, was flooded in the 2003 flood?

A. Um-hum.
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Q. Were you on the property in 2003?

Were you on Tim's property in 2003?

A. Was I, physically, on it.

Q. During that flood event.

A. Yeah. I drove past it. I mean that's

how I could get out. After the water went down

enough on the south side, you could drive out of the

south of my house and I'd go past that property.

Q. Okay.

A. Twice a day.

Q. And from the road, you were able to

estimate how many acres were affected in that flood

event?

A. Yeah. I mean for the most part it was

underwear, too, just like mine was.

Q. Did you ever discuss with owner Gary

Daum (sic) , the owner, during the 2003 flood, how

many acres followed?

A. No.

Q. Did you ever discuss with your

brother, ".'im, hoiK many acres f_looded?

A. No, because he didn't own it in 2003.

Q•
Before he bought the property, did you

have any discussion with him about the flooding that

you had seen on that property in the past?
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A. Not that I can recall.

Q• To your knowledge, was your brother

aware, when he bought the property, in 2003, that the

property flooded? I mean he didn't -- Strike that.

To your knowledge, when Tim bought the property, was

he aware that the property had previously flooded?

A. Yes.

Q. How do you know that?

A. He seen it with his own eyes when mine

flooded.

Q• Your affidavit also discusses flooding

that has occurred on your uncle, Mark Knapke's

property?

A. Correct.

Q. And Mark Knapke bought property, his

property from you in 2003; correct?

A. Correct.

Q• And how many acres did you purchase

from you in 2003?

A. It was a thirty-three and-a-half

acres.

Q. I'm sorry; I can't hear you?

A. Thirty-three and-a-half acres.

0
24 11 Q• Thirty-three and ori a half?

A. I think that's what it was, give or25
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take a half acre.

Q. Did you it will your uncle, Mark, that

the property he was purchasing was prone to flooding?

A. No.

MR. FiJSONIE: Objection.

Q. You didn't mention the flooding at

all?

A. No, I didn't tell him it would flood

like it did in July, ` cause I hadn't seen it like

that.

Q. Okay. Had the property that your

uncle was purchasing from you flooded before July,

2003?

A. Yeah. It was all attached to the

original farm. I mean it was all one farm at one

time.

Q. Okay, but when Mark was buying

property from you, he didn't discuss --

A. No.

Q. -- at the flooding that occurred

previously? Do you think that your uncle Mark,

understood the property flooded before?

A. Yes.

Q. lie was aware that floodinq had

occurred on the property?
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A. Yes.

Q. If you didn't discuss with him the

prior flooding on the property, did you disclose to

Mark Knapke in a writing of any sort that the

property had flooded in the past?

A. No.

Q. How much did you sell the

33-and-a-half acres for?

A. I don't remembqr. It's 3,000-some

dollars an acre. I'd have to go back and look. I

don't know off the top of my head.

Q. Do you believe that the prior flooding

on that acreage affected the price?

MR. FUSONIE: Objection. You can

answer if you understand the question?

A. I mean I don't know what you're

getting at.

Q. Do you think that the fact that the

parcel of property that you sold to your Uncle Mark

had flooded in the past, his knowledge of that

flooding impacccd the price that you got for the

land?

A. Yes. I'm sure it would have affected

the price of the land.

Q. By how much?
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A. That's hard to say. I mean there is

ground that's seven miles from our base farm that

just sold to $7500 an acre and that brought three, so

there's $4,000 an acre.

Q. How far away is that property from you

ago.

A. It, like, seven miles.

Q. Seven miles which direction?

A. It would be south.

Q. And how much did that property --

A. About $7500 an acre; sold two weekends

Q- Two weekends ago- Before you sold the

35-and-a-half acres to your Uncle Mark, did you have

the property appraised?

A. I don't know. I can't understand

that. I don't remember.

Q. You don't rcmember if you had the

property appraise?

A. Yes. I mean the barik might have, but

Z didri't see tho appraisal-

Q• okay. Where is Mark's property in

relation to the 81 acres we've been talking about

24 today?

A. It lays right aside (sic) of it, to
25
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the north of it.

Q_ So is that the third parcel you were

talking about earlier?

A. Yes.

Q. So directly north --

A. Yes.

Q. And you sold that in May of 2003?

A. Yes.

Q. In your Affidavit, you estimate an

acreage that your Uncle Mark's property flooded in --

during the 2003 flood. Were you, personally, on your

Uncle Mark's property in --

A. Yes.

Q - -- during that flood?

A. Yes. 1 was farming it.

Q. You were farming it?

A. Yeah.

Q. I were able to farm your Uncle Mark's

property --

A. Up was farming it -- I farn it today.

Q. Okay. Do you rent your Uncle Mark's

property to farm it?

A. Yes_

24II Q. But during the 2003 flood event, were

you, physically, on -25
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A. Yes.

Q. Okay. And why were you and the

property

A. I was trying to get to my house. I

had to go through his product to get to my house.

Q. Okay. Were you just on his property

one single day?

A. No. I was on it -- I planted a crop

on it. I mean I was on it --

Q. Okay. Sorry, I'm not being clear.

During the 2003 flood event, how often -- I'm trying

to see your knowledge of that flood event. How often

were you on the property while the property was

flooded?

A. While it was under --

Q. Yes.

A. When it was under water? None,

because I couldn't get to it; it was under water, but

would go out there everyday to see how close would he

could get to our house.

Q. Okay_ So how deep was the flood

waters on your [Incle Mark's property during the 2003

flood?

24I1 A. The same deep as mine. I mean it was

across all of that.25
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Q. Okay and how many acres of your

uncle's property were affected by --

A. It was all under water, too.

Q. All 33-and-a-half acres?

A. Yes.

Q. And how long did the water stay on

your uncle's property during the 2003 flood?

A. Same as mine. I mean it all went off

the same time.

Q. Okay.

A. Standing from the road you couldn't

tell who's was who's.

Q. So your uncle's parcel and your two

parcels are pretty much the same elevation --

A. Yes.

Q. -- is that fair to say?

A. Yes, yes.

0. The Exhibit in front of you, Exhibit

A, can you flip to Exhibit 2 to your Affidavit.

(Witness complying. )

Exhibit 2 to yonr Affidavit is a set

of 15 pictures?

A. Um-hum.

Q. Correct?

A. Yes.
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Q. And who took these photos?

A. My wife, Andrea Knapke.

Q. Okay. And Exhibit 3 to your

Affidavit, if you could flip there, is another five

photos; correct?

A. Yes.

Q- And who toolc those photos?

A. My wife, Andrea Knapke.

Q. Okay. I guess, Chad, what do you hope

too accomplish from this lawsuit?

A. ODNR to manage that lake, I guess,

like it was -- should be. I mean it's a reservoir

full. of water and, you kriow, they took our 14-inch

cushion away from us, so therefore, you know, there

is no holding. If it rains two inches, it runs off

right aways and it comes down on top of us. Of

course, if we had 14 inches of cushion, it could

absorb that water and maybe slow it down some.

MS. STELZER: I don't have any further

questions.

DIRECT EX_A.MINATION

BY MR. FUSONIE:

Q. Chad, just a couple to clarify. You

said that in July of 2003, you had to take a boat to

get to your property?
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And how many times did you take the

boat across Mark Knapke's property in July of 2003?

A. Once.

Q. Okay.

A. I went back to get clothes.

Q. And I'm -- I don't know a].ot about

boats, but as far as the depth, how deep was the hull

of the boat? What was the bottom of the boat depth?

A. I mean the boat, it was, maybe, a foot

deep. It was just a little John boat.

Q. And you were using six-foot oars?

A. Yes.

Q. Okay. Chad how old are you?

A. I am 34.

Q, How many years have you lived in

Mercer County?

A. All my life.

Aob, 2411 Have you ever seen any flooding along

the Beaver Creek or Wabash River like in 2003 and25



35

2005 before 1997?

Ll

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

A. No.

MR. FUSONIE: I don't have any further

questions.

MS. STELZER: Okay. We're off the

record.

MR. FUSONIE: Well, not off the record

yet.

MS. STELZER: Oh, I'm sorry.

MR. FUSONIE: If the State attorneys

order the transcript of the questioris and

answers, you have the right to review the

transcript to correct any errors. I can't

tell you to do that. I can only say that I

tell my witnesses that they I recommend

that they do read it.

THE WITNESS: Yes, I would like a copy

of it.

MS. STELZER: Thank you_

(At 3:27 o'ciock, PM, the deposition concluded. )

24 --Kna---pk--e ------
Ch ad M.

25
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A. No.

MR. FUSONIE: I don't have any further

questions.

MS. STELZER: Okay. We're off the

record.

MR. FUSONIE: Well, not off the record

yet.

MS. STELZER: Oh, I'm sorry.

MR. FUSONIE: If the State attorneys

order the transcript of the questions and

answers, you have the right to review the

transcript to correct any errors. I can't

tell you to do that. I can only say that I

tell my witnesses that they -- I recommend

that they do read it.

THE WITNESS: Yes, I would like a copy

of

MS. STELZER: Thank you.

(At 3:27 o'clock, PM, the deposition concluded. )
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of his aforesaid deposition the said CHAD

M. KNAPKE was sworn to depose the truth, the whole

truth and nothing but the truth; that the foregoing

is the deposition given at said time and place by the

said CHAD M. KNAPKE; that said deposition was taken

in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth; that

said deposition was taken by me; that the transcribed

deposition was submitted to the witness for his

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 22nd day of February, 2010.

^=---- - -^-------------
My Commission Expires: Edna M. Hawkins
September 17, 2012 Notary Public - State of Ohio
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STATE OF OIiIO
AFFIDAVII' OF CHAD ANAPICE

) ss:
COCFNTY OF MERCER

My name is Chad Knapke. I ani over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal }:nowledge and are true and correct. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the proper•t.v

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

( collectivelv "ODNR" ).

Specitieal[y, I am an owner of real estate described as Mercer County Parcel

Numbers 29-003600.0000 and 29-003500.0000.

3. 1 have owned since 2000 Mercer County Parcel Numbers 29-003600.0000 and

29-003500.0000. My wife, Andrea Knapke's grandparents lived there before then for decades_

4. Ntercer County Parcel Numbers 29-003600.0000 and 29-00350!0000 lie along

the Wabash River.

5_ My uncle, Mark Knapke owns Mercer County Parcel Number 29-002-400.0000,

which is adjacent to my parce[s.

6, NIv brother. Tim Knapke owns Niercer Countv Parcel Number 29-003700.0000.

7. Since ODNR replaced the western spillway of Grand Lake St. Marv's in 1997 and

undertook its current Iake level managetnent practices, which include maintaining increased laf:e

levels and use of the ivestern spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer Countv Parcel Numbers 29-003600.0000. 29-003500 0000, 29-002400.0000, and 29-

003700.0000 have been subject to continuing, persistent, frequent. and inevitable increased

severe flooding from the western spillway of Grand Lake St. Mary's.

DON000290
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8. Specilically, as a result of ODNR's replacement of the western spillway and its

current management practices. Mercer County Parcel Numbers 39-001600.0000- 29-

003500.0000, 29-003700.0000 and 29-002400.0000 have flooded almost every year.

9. On each occasion-29-003600.0000. 29-0035009000, 29-003700.0000 and 29-

002400.0000 were inundated with water at depths varying from afiproximatelyone to eighrfeet.

10. Since ODNR's replacement of the western spillway and its current ntanagement

practices, A4ercer County Parcel Numbers 29-003600-0000. 29-003500A000, 29-003700.0000

and 29-002400.0000 tlood more rapidly and remain flooded for longer periods of time. On each

occasion of flooding, Mercer County Parcel Numbers 29-003600.0110t).29-003500.0000.29-

003 700.0000 and 29-002-100.0000 remained inundated with water tor a period of ap to nvo and a

halt'weeks.

1 I. Prior to ODNR's replaccment of the Nvestern spillway and its current management

practices. Nlercer County Parcel Nttmbers 29-003600.0000. 29-003500.0000. 29-003700.0000

atid 29-002404.0000 had less frequent flooding, never flooded as nruch. nevcr tlooded over as

large an area, nev'cr flooded for as long.

1' To datec the most invasive flood occurred in 2003 with all acres of lvlcrcer County

I'arcel Numbers 29-003600.0000, 29-003500.0000 and 29-002400.0000,and approNimately 93

acres of?9-003700.0000 being flooded rvith approximately up to eigJv feet iup to twelve feet f(ir

19-003700.0000) of water for approximately up to two and a half vveeks. A true and accurate

copy of black and white aerials from the Mercer County Auditor's website of Mtercer Countv

Parcel Numbers 29-003600.0000 and 29-003500.0000 are attached hereto as ENhibit 1. 1 have

shaded in the area of Mercer Countv Parcel Numhers 29-003600.0000 and 29-003500.0000 that

were flooded in 2003.

DON000297
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13 4nached hereto as Exhibit 2 are phntographs that trulv and accurately depict the

flooding of Mercer County Parcel Numbers'_9-0036iX)-0000 and 29-003500.0000 in'003

several davs afier the flooding had taken place.

14. Attached hereto as Exhibit 3 are photographs that truty and aecurately depict the

flooding of Mercer County Parcel Number 29-002400.0000 in 2003 several days after the

flooding had taken place.

15. i4fercer County Parcel Ntunbers 29-003600.0000.29-003500.0000, 29-

003700.0000 and 29-002400.0000 also experienced severe tlooding in 2005.

16. Mercer County Parcel Numbers'_9-003600.0000. 29-00+500.0000, 29-

00;700.0000 and 29-002400,0000 were again tlooded as recently as spring :009.

17, As a direct result of the flooding. N1ercer County Parcel Numbers29-

001600.0000.29-003500.0000.29-00 3700,0000 and 29-002'100.0000 have sufCered damage in

the tornt of crop losses, banf: erosion, the deposit of silt- sand- stones and other debris, soil

compaction, and drainage tile failure.

18ihe flooding caused by ODNR has substantially destroyed the value of Mercer

('ountv Parcel NumUers 29-003600.0000. 29-003500.0000,29-003700.0000and 29-

003 400.0000.

3



19. 1 believe that the interrninent, continuinE, persistent. frequent. and increased

severe €looding frotn the western spillway of Grand Lake St. Marys will inevitably recur as a

result of OBNR's replacetnent of the westem spillway and ODNR's current management

practices.

FLrRTHER AFFIAN'TSAYETH NA}1G

Chad Knapke

Swom in my presence and subscribed before me this ' L-F)' day of August. 2009.

^

nt y Pu c^

2

11

^ P JOSEPH R. MIU.ER
AttomeyatLaw

NolafyPUbiIC,5lateofOhto
My Commisslon Mas No 6vIatlon

Nr .$kSecbcn 197.03 R.C.
PG;
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IN THE SUPREME COURT OF OIIIO

STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD
COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 432296693

DEPOSITION of MARK L. KNAPKE, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, at

the Central Service Building, 220 West Livingston

Street, Celina, Ohio 45822, on Thursday, February

4, 2010, at, 9:35 a.m., before Edna M. Hawkins,

Professional Court Reporter and a Notary Public

within and for the State of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(51.3) 342-2088

(513) 342-1820

www.ohiodeposition.com
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Thomas H. F'usonie, Esq.

and

Martha C. Brewer, Esq.

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008
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WITNESS: MARK L. KNAPKE
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RESPONDENT'S DESCRIPTION MARKED

A Affidavit of Mark L. Knapke 28
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MARK L. KNAPKE

of lawful age, a Relator herein, called as on

cross-examination, being first duly sworn, as

hereinafter ccrtified, was examined and testified as

follows:

CROSS-EXAMINATION

BY MS. STELZER:

Mr. Mark Knapke is be.ing deposed today

by agreement of counse7..

Q• Mr. Knapke, can you please state your

your name and address for the record?

A. Mark Knapke, 1036 Siegrist-Jutte Road,

Ft. Recovery, Ohio.

Q. Have you ever been deposed before?

A. No.

Q. Okay. I'm going to ask a series of

questions. The main purpose today is to help me get

a better understanding of the flooding that's

occurring on your property. It's important that if

you don't understand a question, you stop me and ask

me to clarify- Can I aet you to agree to do that?

A. Sure.

Q. Okay. And it's also important that

you speak up and clearly enough for our court

reporter to take down everything you're saying?
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A. All right.

Q. Have you reviewed any documents in

preparation for your deposition today?

A. We looked over my affidavit.

Q. okay. The affidavit that you filed

in this case?

A. Yes.

Q. Okay. And who is we?

A. My lawyer-

Q. Just your lawyer, Tom Fusonie and

yourself?

A. Yes.

Q.

Mark?

Okay. Mr. Knapke, may a call you

A. Yes.

Q. Mark, what's your job?

A. I'm -- I work for a Inter.rieC and

communication outfit.

Q. Okay?

Q•

And I drive a truck.

Okay. So who are your employees?

A. Hometown Cable, out of Coldwater and

Cooper Farms.

Q. okay. Are they in this area, too?

A. Yes.
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Q. Did you pursue any further education

after high school?

A. No. I guess I went to -- I think I

tried college for just a little bit; it didn't

workout; didn't like it.

Q. Okay. Can you please describe the

location of the property that you owri that you allege

last been taken in this case?

A. Okay. It's on State Line Road and

Liberty Township, between -- it's north of State

Route 29 and Skeels koad and -- well, between 29 and

Skeels Road.

Q. And how many acres are we talking

about?

A. Thirty-four and a half.

Q- And is that 34-and-a-half acres

dividend into different parcels?

A. No, it's all one parcel.

Q. D you live at this location?

A. No.

Q. Do you live on your 34 acres? Okay.

And how long have you owned this property?

A. Since May of 2003.

Q. And who owned the property before you?

A. My nephew, Chad Knapke.
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property?

A. I'm not to positives, but I'm gonna

say maybe 2000.

Q. Do you know who Chad purchased the

property from?

A. His wife's grandparents I believe it

was.

Q. Has there ever been a residence on the

property?

A. On mine, no.

Q. How far away is your property from the

Indiana state line?

A. Right across the road_

And how far away is it from the Grand

Lake St. Marys western spillway?

A. Maybe about seven, eight miles.

Q. Okay.

A. Do you owrr any other property in

Mercer County?

A. Yes,

Q. Where are those properties?

A. Where I live --

Q. Um-hum.

A. -- on 1036 Siegrist-Jutte Road.
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Q.

A.

Okay. Anything else?

(No verbal answer.)

3 Q. Do you lease or rent any other

4 property in the area?

5 A. I cash rent it ouC.

6 Q. You cash rent this 34.5 acres?

7 A Y. es.

8 Q. Who do you cash rent the property to?

9 To m hew ChadA e , .. y n p

10 Q. What do you receive in rent for the

11 property?

12 A. How much?

El 13 Q . IJm - hum .

14 A. $120 an A acre.

15 Q. Do you have a sense if that is a very

16 -- or if that is a fair price for cash renting in Che

17 area?

18 MR. FUSONIE: objection.

19 Q- Do you know what any other properties

20 in the area cash rent for?

21 MR. FUSONIE: Objection.

22 A. 'fhat's none of my business.

23 Q- Okay. Can you describe where your

24I1 34-and-a-half acres is in relation to Beaver Creek?

A. Well, for the simple fact that mirie25
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1 lies closer to the Wabash.

11 2 Q. How far away from the Wabash?

3 A. i'm gonna say maybe three-eighths oE a

4 mile.

5 Q. So there is another property in

6 between you and the Wabash? Do you know who owns

7 that property?

8 A. Yeah, my nephew, Chad.

9 Q. And of these 34-and-a-half acres, how

10 many acres are you alleging have been affected by

11 flooding?

12 A. Thirty-four-and-a-half.

E 13 Q. So there is no residence on the

14

15

16

17

18

19

20

21

22

23

24
E

2S

property. Are there any other man-made structures:

Grain bins --

A. On mine, no ma'am.

Q. Okay. It's just a field?

A. It's just bare land.

Q. Is it pretty flat?

A. No.

Q. Are there any hills or does the

elevation change?

A. No.

Q. Okay. Is the entire property cash

rented?
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A. Yes.

Q. And what does your nephew use the

property for?

A. Farming.

Q. Since you bought the property in 2003,

have you always rented it to your nephew?

A. Yes.

Q. And has that always been farmed?

A. Yes.

Q.

for while your

A.

Do you know what the property was used

nephew owned the property?

He farmed it.

Q. And how about before that?

A. Farmland,

Q. So to your knowledge it's always been

used as farniland?

A. Yes.

Q- Do you know if your nephew plants the

entire 34-and-a-half acres?

A. Yes.

Y. Do you know what he pJ.anted last year?

A. I believe it was corn.

Q. Okay. Do you krow the year before

24 11 that?

25 A. It's usally corn, soy beans, rotation.
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Q- Okay. Do you know anything about the

drainage system on your land?

A. There's some main tiles that go

through there, "cause we had to replace some of

them.

Q. Okay. You had to replace t:hem?

A. In 2005 -- or 2006 after the 2005 -

Q-

A.

4-

A.

Q•

A.

you know, that

Q•

2005?

Yes.

What?

Flood.

is the entire property tiled?

Just the mains that go through there,

Just the mains that go through Lhere?

A. Yeah. There's just like a couple

mains that --

Q_ Do you have any idea how inany?

A. Not off hand, no, 'cause I know we had

to replace a section in there because of the 2006

Q. So did you install the tiling system

while you owned the property since

already there when you bought

MR. FUSONIE:

answer.

it?

2003 or was it

Objection. You can
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A. Okay. I was just gonna pay for it,

you know. It was all --

Q. I'm sorry. You just helped pay for

it?

A. Yes.

Okay, okay. So when you bought the

property in 2003, was there already a drainage system

on the property --

A. Yes, it already was.

Q. Do you know if your nephew, Chad tiled

the property?

A. No.

Q- Okay. Have you ever thought about

making other improvements to the land to alleviate

any drainage problems?

4-

MR- FUSONIE: Objection.

Do you, yourself, part in the

Conversation Reserve Program, which is a program that

requires property owners to maintain filter trips on

there property?

A. No.

Q. No, you don't part?

A. Correct.

24 Do you participate in the Wetlands

Reservation Program?25
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A. No.

Q. when you bought the property in 2003,

did you by it with the knowledge that it flooded?

A. No, ma'am.

Q. You didn't know that it flooded when

you bought the property in 2003?

A. Well, it's a boarder line thirig, I

guess.

Q. Okay.

A. There was always -- When you buy river

bottom land, there is always a chance of getting a

little water, but in 2003, 2005, we just had massive

bodies of water that was just, you know. it was

ponds, just a big old pond.

Q. Um-hum. Since you bought the property

in 2003, how often does flooding occur?

A. Well, 2003, 2005 were major flooding;

2008 we had -- there was flooding, you know, and then

I guess you get flooding, minor flooding, you know.

Like I say, the 2003 and 2005 were just major

flooding.

Q. So when was the last time that your

property flooded?

A. Like, 2008 we had water damage.

Q. What was the last time you were
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physically on your property?

A. Just Sunday.

Q. How often are you out there?

A. Oh, I go out there, well, couple tirnes

a month.

Q.

property?

How far away do you live from this

A. About 10 Mills.

that.

So what time of the year -- Strike

The last time the property flooded, to

your knowkedge, was 2008. What during 2008 did your

property flood?

A. Oh, boy. I'm thinking it was in the,

it was in the fall, I believe. Let's see, 2003, it

was in July; 2005 was in, like, February; 2008 -- Oh,

my gosh -- I'm thinking it was i.n the fall. I'm not

real sure.

Q. That's okay_ The last time the

property flooded, to your knowledge, was fall, 2008.

At that time, how many acres were affected?

A. It was all -- 'Phere was a little water

on everything then, but nothing like it was, like I

say, in 2003 and 2005, you know, 'cause at that time,

it was several feet deep over the whole thing.
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How deep was the water in fall, 2008?

A. I'm gonna say there was -- We have

periodic flooding, whether it be a foot, you know, in

spots, so --

Q. So the deepest that the water got in

fall, 2008, was around a foot?

A. Yeah, around there.

Q• And how long did the water remain on

the property in fall, 2008?

A. That was, I don't know, what I'm

gonna four days, four or five days, something like

that.

Q. So prior to fall, 2008, what have the

most recent flood event you remember?

A. 2005.

Q. And how many acres were affected then?

A. Thirty-four and a half.

Q. And how deep did you say the water

was?

A. That was several feet deep.

Q. Several feet, so three?

A. Three, four, yeah, okay.

Q. Okay. And you were physically out at

the property in February, 2009?

A. Yeah.
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Q. And how long did the water remain on

the property?

A. Oh, boy! It was there for probably a

week, 10 days.

Q• Were you out at the property every day

during that time period?

A. No.

Q. How often were you out there?

A. Just Co check out -- to look at the

damage.

Q. Um- hum.

A. It wasn't much, you know, and then

went baclc several days later to sec if the water went

down and just kinda kept, you know, every couple days

to see if it finally was -- water left. .

Q• And then, prior to February, 2005,

what have the last flood event you remember?

A. The 2003 just sticks out in my nind,

you know.

Q, Whether does you by the property in

2003?

A. May.

Q• May, okay. So July, 2003, how many

AOL 2411 acres were affected?

A. Thirty-four and a half.25
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Q. And how deep was the water then?

A. According to my nephew, that went out

with a boaL, five feet.

Q. Which nephew went out with a boat?

A. Tim.

Q. Just Tim?

A. Well, there was -- he had some

friends; I think Chad went out and there was someone

else wenL out.

Q_ Chad Napke -- Knapke -- excuse ine --

A. Yeah.

Q. Okay. And how long did the water stay

on the propcrty in July, 2003?

A. It seemed like forever. It must have

been several weeks.

Q. And were you out there everyday?

A. No.

Q_ How often were you out there?

A. I want to say maybe every five days,

I'd go out there and just try to take a look and see

what was happening.

Q. Were you able to access the property

-- were roads covered that led to your property?

A. Yeah, -cause you had to wind through

the back way to try to get to it.
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Q. Okay. And so which roads weren't?

A. You could kind of get it from --

MR. FUSONIE: She asked which roads

weren't.

Q - Well, I'll ask. Which roads were

flooded? How did you get to your property?

A. Okay. See, I kind of wound around and

get through the Skeels Road from Lhe north and then

come in.

Q-

road?

How do you spell the name of that

A. Skeels, S K E E L -- there might be an

S on there.

Q. Okay. Was that the only road that was

open to get to your property?

A. Yeah, because, like the Wabash is to

the south of the property and then that was -- that

road was flooded out, the State Line was, so you had

to come in from the north.

Q - Prior to July, 2003, do you have any

knowledge of a flood event occurrir2g at the propertv?

A. I guess minor. There was minor water,

I know. Usually, when we got heavy rains, when the

Wabash would, maybe, go out of it banks, the water

would, maybe, come away, you know, maybe about
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60to-a hundred feet from the banks and, you know,

stay for a little while and then, you know,

everything would go down.

Q. Can you think of a specific example or

time that that occurred?

A. Not a -- No, I can't give you a date

or anything like that, no.

Q. okay_ Has that occurred since it

bought the product in 2003?

A. Yeah. There's been times when, you

know, you had your rninor water, you know, with heavy

rains.

Q. okay. To your knowkcdge, did that

kind of minor flooding happen before you bought the

property?

A. Yeah. There was minor water damage,

yeah.

Q. To your knowkedge, did t_hat kind of

minor flooding occur prior to the new spillway being

constructed in 1997?

A. Well, since it new spillway was

constructed, it seems like the flooding has gotten a

lot more in depth, water stays a lot loriger because

it's just so much more water being moved that way

what it seems.
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Q. How do you know what occurred on the

properties prior to 1997?

A. Only, you know, just driving around

the area and just, kind of, you know, checking things

out.

Q. Okay. Why would you have occasion to

drive around the area?

A. Sust checking out peopic's crop, you

know.

Q. Had you ever walked the property that

you purchased in 2003 before 2003?

A. No- 2003, before I bought it. was the

first time I walked it.

Q. Have you physically been on the

property?

A. Yeah.

Q. So the flooding that has occurred

since you bought the property in 2003, how has that

affected the property?

A. Well, I bought it as an irivestment and

now, I don't know what it's worth anymore for the

several fact that it seems like about every two or

three years, we've major flooding on it and, you

know, I'd like to, you know, ask a little more cash

rent for it, but I don't know if the guy, you know,
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you know, can, you know for the simple fact that if

you can guarantee me the water stays off of it, then

I got something.

Q. So you bought the property as an

investment?

A. Yes.

Q. From your nephew?

A. Yes.

Q. And did you have any discussions with

your nephew about flooding on the property?

A. Yes.

Q. And what was --

A. He said it was -- Usually, he said

pretty good, you know, bottom ground, real fertile

land and the flooding, you know, I think what I was

telling you, like, you know, you'd have minor

flooding which would, you know, when the banks --

river went out of its banks and it would come across,

you know, couple hundred feet maybe from the edge,

you know, from the -- into the land, but it was, you

know, not that -- it never stayed too long.

Q- Do you know how long -- Did he mention

how long, on average, it stayed?

A. No.

Q. Okay. Did you get into anymore
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specifics on how often that kind of minimal, flood --

A. Naw, not really.

Q. But he convinced you that it was a

qood investment to make?

A. Yes.

Q• I want to talk to you a liltle bit

more about your knowledge of damage that course

because of these floodings. Can you kind of talk a

little bit about that? What kind of impact does the

flooding have on your property?

A. Oh, like, when the water does finally

go down --

Q• Um-hum.

A. -- the amount over driftwood that is

conversation the land --

Q. okay.

A. -- the trash, like bottles, tires that

is there to be cleaned up, it's just -- you know,

it's just kind of mind boggling, you know, how much

stuff, trash that's gotta be dealt with, you know,

things like that.

Q. Have you seen the driftwood and trash

on your property, first hand, after the flood?

A. Yes.

Q. To your knowledge, has your nephew
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lost crops because of the flooding?

A. Yes.

Q. Do you know in what years?

A. 2003 was a total wipeout, because that

happened in July; 2005 happened in the winter, so it

wouldn't have been nothing on it.

Q. Any other years?

A. Like I say, 2003, I know everything

was loss on it.

Q. Are there any trees on your property?

A. A few of 'em on the east end of it.

Q. How many is a few?

A. Oh, I don't know. You know, there is

just -- there is a ditch that runs through the

eastern, east part of the land and there is a -- I

don't know, several small trees.

Q. Have you made any records of the

flooding that's occurred on your property since you

bought it.

Q. Records, as of

Q. Do you keep a diary or a log of some

sort of the flooding?

A. No, I don't --

Q. Okay. I?ave you taken any pictures?

A. Yeah -- I haven't taken any pictures.
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Chad took some pictures and -- ot the 2003.

Q. At any point, since you bought the

property in 2003, have you carried crop insurance on

the property?

A. No.

Q. At any poirit since you brought the

property in 2003, have you, you know, submitted

claims to Federal or State agencies for crop d-amage?

A. No.

Q. Okay. How much did I pay fo'r' the

property in 2003?

A. Oh boy! I'm gonna say it was around

3,000, maybe a little over 3100 ari acre.

Q. And what do you believe is the value

of your property today?

A. I can't really honest (sic) answcr

that for the several fact I don't really know what

the going rate is. I know that there is land that

has went for sale that isn't as good a land that has

went for anywhere from 7500 an acre to there is some

that went for 9,000 an acre, some, you know, 5,000 an

acre, so I can't really tell you what -- I guess what

the fair market value is for it right now. I have no

idea.

Q.
Where are those properties located
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that happen to know recent sale prices?

A. I know there is some round the

Sharpsburg area that went for 9,000; another piece

that went around St. Joe which would all be, I guess,

what you want to say, to the south of this place.

Q, Those two properties are to the south

of the 34-and-a-half acres of property though?

A. Yeah, but like I say, -- and I don't

know for sure on what -- there is some land that sold

out that way that -- and I can't tell you what the

exact price is. I know it was inore than whaL I paid

originally, so --

Q. So your property hasn't been appraised

since you bought it in 2003?

A. No.

MS. STELZER: Actually, can we take

a quick break?

Q -

(Brief recess taken.)

We're back on the record, okay. Mark

i want to talk a little bit more about your knowledge

of flooding on your property before the new spil7way

was put in place befoYe 1997, so before you even

bought the property. You mentioned that when the

Wabash is out of banks, there is - it was your

understanding that there is minor flooding on the

24

25
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property. How far does -- did -- strike.

How far did -- when the Wabash was

flowing out of banks, how far does that -- does the

water usually reach?

A. Well, when the --

MR. FUSONIE: Objection. You can

answer if you understand the question

THE WS'PNESS: Okay.

A. Usually, like, when the Wabash would

flood out, there is a ditch that goes east of my

property, okay.

Q. But that is on your property?

A. Yes.

Q. A ditch on your property to the east?

A. Yes.

0. Okay.

A. And that flows through there and so

when the water backs, you know, the Wabash is out and

the water backs up there, and it comes out on the

east, you know, just -- it comes out on the eastern

part ot the property.

And are you describing what has

occurred on your property since you bought it in

AML 24112003?

MR. FUSONIE: Objection.25
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A. No. That's before that, you know, you

said like in '97.

Q. Okay. So that's your understanding of

the flooding that's occurred periodically on your

property --

A. Yeah.

Q• -- since when?

MR. FUSONIE: Objection.

Q. You asked about before 1997.

Q. Yeah, I did.

A. So that's since, since the new

spillway put in (sic), there's a lot mos-e water comes

onto my property. Like L say, it's instead of having

a little water, several inches, you know, now I got

feet, you know, several feet of water on my

property.

Q• Before the spillway -- again, the

spillway was put in in 1997 -- how many acres of your

property was affected by this flooding out of ditch

on the east side of your property?

A. You know, T cari't reallv answer to be

exact on that. You know, I didn't own the land and

I'm just going by, you know, driving by the

property. There was minor water that sat on it, but

nothing like that has happened, you know, since the
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(Xerographic Document, Affidavit of

Mark L. Knapke, was marked for

identification Exhibit A.)

dglk 2411 (Witness reviewing document.)

new spillway has been put in. Everything's been

magnified, it seems, since then.

0. During the pre-1997 flooding, was a

quarter of your property affected?

MR. FUSONIE: Objection.

A. I can't really answer that.

Q. Less or more than that?

A. Like I say -- and I can't really

answer to be truthful for the simple fact I'm

driving by, looking at it, you know, and just kind

of, you know, just like I say, I'm driving around,

checking out people's crops and I'm seeing the damage

froni, you know, when wc had -- so I can't real answer

that.

Q. When you bought the property in 2003,

was there any written disclosure statemcnt of

flooding on the property?

A. No.

Q- Mark, I'm gonna hand you what's been

marked Respondent's Exhibit A. If you can review

that, please,

okay, Mark, Exhibit A is your25
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Affidavit, dated the 25th of August, 2009; correct?

A. Yes.

Q. And that's your signature on page 3?

A. Yes, it is.

Q. Paragraph 2 references a specific

Mercer County parcel number; correct?

A. Yes.

Q. Is that the parcel nuinber that

corresponds with the 34-and-a-half acres we've been

talking about today?

A. I don't know the number off the top of

my head, but if this is the one on the State Line

Road, Liberty Township, yes.

Q. I believe that Exhibit 1 to your

Affidavit is parsel number 29-002400.0000. 'rhe same

parcel number that paragraph 2 talks about; is that

correct?

A. Yes.

Q. And so does Exhibit 7 reflect the

34-and-a-half acres we've been talking about today?

A. Yes.

Q. Are you alleging that any other parcel

of property that you in Mercer County has been taken

by the State in this case?

A. No.
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Q. Could you please turn to Exhibit 2 tO

your Affidavit, please. Exhibit 2 is two

photographs; right?

A. Um-hum_

Q. Who took.those photographs?

A. Chad or Andrea did, which one did,

couldn't tell you.

Q.

your knowledge?

What are ttiese photographsize of, to

A. This should be my land. This is

the neighbor's part up here and this i s mine --

Q_ Okay_ Let talk about the first

picture first?

A. Okay.

Q. What's that a picture of, the top

picture on --

A. That's my, my field.

Q. Allow do you know its your field?

A. Andrea -- Well, ttiey said they took

pictures of it, you know, and this here, this is --

Q. You're pointing to the second picture?

A. Yeah. See, that's, that little ridge

there, there's where Skeels Road is, comes through

there and there is that house.

Q- Who's house is that?
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A. I'm not familiar who lives out there;

I couldn't tell you.

Q. But you recognize that house?

A. Yeah. This is, when you look --

MR. FUSONIE: What's the question?

Q. Well, I asked if you recognize the

house and it sounds like you were going to say the

house is this direction from my property?

A. Well, you know, as far as -- it's

north of my property, yeah.

Q. The house in the second picture of

Exhibit 2 is north of your property?

A. Yeah.

Q. Okay. If you could turn to Exhibit 3,

please. These are four pictures; correct?

A. These you are what?

Q• Exhibit 3 is composed of four

different pictures; correcL?

A. Okay, yeah.

Q• And who took these four pic•tures?

A. Chad or Andrea. They gave me the

pictures.

Q. And what is the first picture of?

24II A. That should be a picture of my

property.25
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0. Is it a pict,ure of your property?

A. Yes.

Q. And the second picture on the first

page of Exhibit 3?

A. Well, I think that is to the eastern

part of my property, but I'm not -- I won't guarantee

it.

Q. Okay. And page 2 of Exhibit 3, that

top picture, what's that?

A. I can't tell you that. I don't know

what -- I think this is the neighboring lanci, the

bodies of water that was around me at that time, but

-- -cause I know this would not be my property here,

because the power lines are on the Indiana side and

I'm not sure what these two were taken of. I don't

know if that was to the north -- I mean to the south

of me or not; I can't say for sure.

Q• Okay. So you're pointing to the first

and second picture --

A. Yeah.

Q. -- on page two?

A. Um-hum.

Q. -- of Exhibit 3. Mark, what do you

hope to accomplish from this lawsuit?

A. Well, I'd just -



33

11

E

2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

1B

19

20

21

22

23

24

25

MR. FUSONIE: Objection.

A. -- like to see the lake managed the

way I always thought it was intend to be managed.

The lake, way I understood it, was dug many years ago

to relieve flooding and now it seems like it's

creating flooding to the west of the lake and I'd

just like to see the lake managed the way it should

be, the way it was intended originally.

MS. STELZER: I don't have any

further questions.

MR. FUSONIE: I got a few.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. Mark, how old are you?

A. T'ifty-four.

Q. How long have you lived in Mercer

County?

A. All my life.

Q. When you mentioned property that went

for 9,000 an acre in Sharpsburg?

A. Well, yeah -

Q. Hold on.

A. Yeah, okay.

Q. How far away is that property from

your 34.5 acres?
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A. Oh, I'm gonna say that might be about

18 miles from me.

Q. And in what direction?

A. To the south.

Q. okay. And then you mentioned property

in St. Joe's?

A. Um-hum.

Q. Is that yes?

A. Yes.

Q. And how far away is that property from

your 34.5 acres?

A. Let's see here. I'm gonna say that's

probably about 12, 13 miles.

Q. And in what direction?

A. That would be to the south.

Q. And then, finally, if you could turn

to Exhibit 3, to Exhibit A.

(Witness complying.

Do those pictures -- Go to page 2 of

Exhibit 3. Do those exhibits reflect the flooding in

the general area of your property in July of 2003?

A. Oh yeah, yeah.

MR. FUSONIE: That's all the

questions I have.
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MR. FUSONIE: if the State orders a

transcript of the questions and answers here today,

you have the right to review it for any errors,

maybe, that were made and I mean typos or spelling

mistakes -- not that the court reporter is going to

make any, but I can't tell you to do that by I

recommend to everyone that I sit in for a deposition

on that they do read the transcript. You need to

tell the court reporter now whether you want to do

that or not.

THE WITNESS: Yeah, sure.

(At 10:25 o'clocks, AM, the deposition concluded.)

/ -/-1
^ 43̂2,----

Mark ^V. Kna

WRMAC. i'i ;P? WEii, Aiiuiiey A: {.8Y3

^ eo^^?s^n Irea ^TAe^ire^ ^to
Sm141.43 R.c. No-4^

ca^e. '^k4110
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i, ar Kn4,ke , have read the transcript
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C E R T I F I C A T E

STATE OF OHIO }
) SS:

COUNTY OF MERCER)

T, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public wi.thin and

for the State of Ohio, do hereby certify that before

the giving of his aforesaid deposition the said MARK

L. KNAPKE was sworn to depose the truth, the whole

truth and nothing but the truth; that the foregoing

is the deposition given at said time and place by the

said MARK L. KNAPKE; that said deposition was taken

in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth; that

said deposition was taken by me; that the transcribed

deposition was submitted to the witness for his

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

TN WTTNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 21st day of February, 2010.

^.

^-''-
-------_''.^--` "r==-----------

My Commission Expires: Edna M. Hawkins

September 17, 2012 Notary Public - State of Ohio
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AFFIDAVIT OF MARK L. KNAPKE

STATE OF OHIO

COLiNTl' OF NiERCER

My name is Mark L. Itnapke, I am over the age of 2 1, and I am competent to make this

affidavit. The facts stated herein are within mv personal knowledge and are true and correct. I

state as follows:

I. I am the Trustee of the Mark L. Knapke Revocable Living Trust (the "Trust" 1, a

Relator in this mandamus action seeking compensation for the property taken by Respondents

Ohio Department of Natural Resources and Sean D_ Logan, Director, (collectively "ODNR").

2. Specifically, the Trust owns real estate described as Mercer Countv Parcel

Number 29-002400.0000.

3. 1 as an individual or I as Trustee of the Trust have owned Mercer County Parcel

Number 29-002400.0000 continuously since May 2003, Prior to that, it was owned by my

nephew Chad Knapke. I was therefore familiar with the property prior to purchasing it in 2003,

Chad Knapke farmed the property prior to my purchase of it and has continuouslv famied it to

this day, renting ttte land from me.

4. Mercer County Parcel Number 29-002400.0000 lies near the Wabash River, to the

north of the river.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer Countv Parcel Number 29-002400.0000 has been subject to continuing, persistent,

DON000311
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freyuent. and inevitable increased severe flooding front the westem spillway of Grand LaRe St.

A9ary's.

6. Speciffcally, since I purchased the property, as a result of ODNR's replacement of

tlte westem spillway and its cunent management practices. Mercer County Parcel Number 29-

002400-0000 has flooded from time to time. On each occasion. Mercer County Parcel Number

29-002300.0000 was inundated with water at depths varying from I to at least 5 feet.

7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Nuntber'_9-00_-t00.0000 floods more rapidly and reinains

tlooded for longer per'tods of time. On each occasion of flooding since I purchased the property-

Mercer County Parcel Nuenber ]9-002400.0000 reniained inundated with water for a period of

wYek t0 Sl'Veral weeks.

8. Prior to ODNR's replacernent of the western spi llway and its current management

practices. i1ercer County Parcel Number 29-00?400.0000 did not have problems with flooding.

9. To datc. the most invasive flood occurred in 2003 with the entire 34.5 acres of

Merecr Cowtty Parcel Ntunber 29-002400.0000 being flooded with at least 5 feet of water for

several .veeks. A true and accurate copy ofa blac k and white aerial from the Mercer County

Auditor's websitc of Mercer County Parcel Number'_9-00'400.0000 is attached hereto as

Exhihit I. I have shaded in the area of the parcel that was flooded in 2003.

10 Attached hereto as Exhibits 2 and 3 are photographs taken on July 12. 2003 that

irvty and accurately depict the flooding of Mercer Cownty Parcel Number 29-002400.0000 in

2003 several days after the flooding had taken place.

1 t. Mercer County Parcel Number 29-002400.0000 also experienced severe flooding

in 2005. flooding again nearly the entire 34.5 acres.

DON000312 a



0 12. Merccr COUnty Parcel Number 29-002400.0000 has been flooded again from time

to time since 3005.

13. As a direct result of the flooding. Mercer County Parcel Number'9-003400.f1000

has suffered damage in the form of loss of crops. field erosion, and the deposit of silt. sand,

stones, and ether dehris.

14. The flooding caused by ODNR has substantially destroyed the value ofA9ercer

County Parcel Ntunber 29-002400.0000.

15. I believe that the intermittent, continuing, persistent, frequent. and increased

severe flooding from ttte westem spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR*s replacement of the western spillway and ODNR's ettrrent management

practices

FURTHER AFFIANT SAYE'LH NAUGHT.

Mark L. Knapke

Sworn in my prescrtce and subscribed before nx this 267 3ay of August, 2009.

ary Public

'''LLRI/1C'^.
t2O^^(jlpj,cb ŝ JOSEPHH. MILLER

Atlew>y at Law
S Nntary 7ii61¢,SlateotOhio

t `,.e;MyCommisslunHasNnEzpirzaon
^, oi SeeUan147.03nC.V".TFOF 9

E
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IN THE SUPREME COURT OF OHIO
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STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2.045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of TIMO'PHY ALAN KNAPKE,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure ae Mercer County Couxthouse,

Jury Room, 3rd Floor, Celina, Ohio 45822, on

Wednesday, February 3, 2010, at 9:30 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.Ohiolleposition.com
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Resources:

Rachel H. Stelaer

Assistant Attorney General

and

William J. Cole
Senior Assistant Attorney General

Environmental Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

and

Martha C. Brewer

Attorney at. Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay St_reet

Columbus, Ohio 43216-1008



3

C 0 N T E N'i' S

3 WITNESSES

Tim Knapke

DIRECT CROSS
Ms. Brewer-47 Ms. Stelzer-4

4

5

6 E X H I B I T S

7 RESPONDENT'S DESCRIPTION MARKED

A Affidavit of Tim Knapke 14

8 B Affidavit of Tim Knapke 27
C Knapke Photographs 46

9

10

11

12

E
13

14

15

16

17

18

19

20

21

22

23

11 24

25



4

E

E

E

1

2

3

4

5

6

7

8

9

10

11

12

] 3

14

15

16

17

18

19

20

21

22

23

24

25

TIMOTHY ALAN KNAPKE

of lawful, age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MS. STELZER:

Q• Mr. Knaplcc is here to be deposed

today by agreement of counsel.

A. Yes.

Q- My name is Rachel Stelzer. T'm here

on behalf of State of Ohio, Department of Natural

Resources. With me is William Cole, also

As;i.stant. Attorney General, here on behalf of

Department of Natural Resources.

Mr. Knapke, can you please state

your name and address for ttie record?

A. Tim Knapke, 700 Pine Road.

Q. Okay. And would you refer that I

cal]. you Mr. Knapke?

A. You can call me Tim.

Q. Okay. Tin, have you ever been

deposed before?

A. No.

Q. Okay. Well, my purpose here today

is to get a better understanding of the flooding
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that's occurred on your property. It's important

that you speak clearly and loudly enough so the

court reporLer can trarrscribe what you're saying.

Most important, if you don't understand my

question or if you need clarification, please ask

me. Can I get you to agree to do that?

A. Yes.

Q. Okay. How long have you lived in

Celina, Tim?

A- All my life, 25 years now.

Q_ Okay. And what's your career?

A. Heavy equipment operator,

construction.

Q. Okay. And who do you work tor?

A. Vantober Farms or excavation is the

same.

Q• Okay. Did you continue your

education after high school?

A. No.

Can you describe the location of

your property that you own that you allege has

been taken by the state?

A. Yes, it's on sLate line, south side

of the Wabash River.

Q. And is that property divided into
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property?

How long have you owned the

A. Since 2006_

Q. And how many acres do you own?

A. 124.

Q. Do you lease or rent that property

to anyone?

A. No.

Do you yourself lease or rent any

other property in the Mercer County area?

A. No.

Q• Can you descri_be the natural

features of the property that we're talking about?

MS. BREWER: Ob-jection.

A. What do you mean by "natural?"

Q- well, does the property -- are the

elevations on your property different at all?

A. It's mainly flat and there's a

little bit of a hill, but I mean it's mairily flat

ground_

Q. Are there any streams or rivers

Agh
2411 runnirig through your property?

A. Just borders it.25
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Just borders it. And the Wabasti

borders your property?

A. Yes.

Q- Can you describe any man made

structures that are on your property?

MS. BREWER: Qbjectiorr.

A. I don't know what you mean by "man

made."

Q. Is Lhere a hoine, is there a barn?

A. No, it's bear land.

Q. Okay. 3o just pretty much flat

field?

A. Yeah.

Q.

currently?

Okay. How is the property used

A. 7'here is crops on it and there a

filter strip and wetland.

Q. Anything else?

A. No_

Q. For any other purpose?

A

COURT REPORTER: I'm sorry. What

did you say?

MS. STELZER; I aslccd if the

property was used for any other purpose



a

E

E

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

outside --

COURT REPORTER: I'm sorry.

MS. STELZER: crops, the filter

strip and the wetland?

A. Yes.

Q. Since you bought the property in

2006, has it always been used in this manner?

A. No.

Q. What was it used fox before?

A. Crops, strictly farming.

Q. When was the filter strip and

wetlaind added?

A. I iristallcd them last winter.

Q. So in Wintcr 2009?

A. Yeah, it was like late fa7l. No, I

mean 2008, sorry, the year --

Q. Okay.

A. -- year before tliat.

Q. How many acres of the property is

used for farm land then?

A, There is '76 and a half acres farm

land.

Q. And how much is in filter strip?

A. There is 32 acres between the

filter strip and the wetland.
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Q- So altogether the filter strip

wetland is 32 acres?

A. Yes.

Q. Okay. And what crops do you tarm?

A. Last two years has strictly been

corn down there, continuous corn.

Q. Who does the farming?

A. I do.

Q. Anyone else?

A. My dad and iny brother help, but I

mearr it's mairily me.

Q. Okay. What type of soil do you

have?

A. What do you mean?

4.

MS. BREWER: Objecti.on.

What type -- do you know the type

of soil on your property?

MS. BREWER: Objection.

A. It's regular soil -- I mean topsoil

and a little bit of clay, probably. I don't know

exact, you krrow, what they call it, but

Q. That's fine. Okay. Can you please

describe the drainage system on your property?

MS. BREWER: Objection.

Q. Does your property have tiles?
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down?

Okay. Did you put those tiles

A. Yes, I redid Lhem the year I put --

wc11, I had to put new ones in 'cause they were

breaking down from all the pressure from the flooding.

Q. Okay. Can you tcll me a little bit

about the tile system, what depth?

MS. BREWER: Objection.

A. WhaC do you mean, like where

they're at or depth wise?

Q. Yeah, please-

A. They range from like 7 foot, and

then it comes up, you know, toward the -- and like

the depth, the deep is like 7 and an 8th and it

goes up to like 4 foot.

Q.

laid?

At what interval are the tiles

A. what do you mean by that?

Q. Well, how far, how far, how many

feet, hou* many acres is between each tile?

A. The whole field is now systemically

ditched.

0 24 II Q. Okay.

A. I put new outlets in to the ones25
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that are still there, and i hooked in -- I l.ore

out all the old suckholes and all the old buss and

dog plow. I don't know exactly how many is on the

farm, but I know I put a big enough one in that,

to handle everything that's there now. A little

bit bigger one that was there, so. 1 mean I don't

know how -- The farm is all ditched, I can't

answer that.

Q. Okay. Did anyone help you retile

your property?

A. The company I work for helped me,

their equipmerit.

Q. But you mentioned filter strips and

wetlands, are those easements on your property -

MS. BREWER: Objecti.on.

n. -- conservation easements on your

property?

MS. BREWER: Object_ion.

A. Like -- you mean like terms or like

how long or somethirig or?

4- Well, I gue.ss first. Are there any

easements on your property?

MS. BREWER: Objection.

A. I guess that would be considered a

wetland would be considered an easement, I guess_
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MR. FUSONIE: You don't have to

guess, just what you krrow.

A. I mean I don't know, T mean I can't

I don't know that.

Q. Do you receive Conservation Reserve

Program monies?

A. Yeah, there's an annual rent tee on

that, but I mean it's -- it's a term, it's the --

you know, I get paid on that.

Q. Okay.

A. That's what you're asking, I guess.

Q. Yeah, that's what I was asking.

A. Okay.

Q. And do you also receive Wetlands

Reserve Program monies for your wetland?

A. Yes.

Q. Okay. And you said that those --

both the filter strip and the wetlands were placed

on your property last Fall, 2008 --

A. Yes.

Before you acquired the property in

2006, what did you know about it?

A. My brother bought the property

right next to it, couple years prior to that, and

it flooded some, but it gets worse and worse. I
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mean I don't kriow what you really want. I mean

that's basic knowledge of the property.

Q. So your brother bought the property

ncxt door?

A. Yes.

Q. And when did he buy that property?

A. I don't remember.

0. Early 2000?

A. Pxobably, somethiny like that. I

mean I can't give you an exact date, it's probably

late '90's, 2000, somewhere in there.

Q. Okay. Did you speak with the

previous property owner of your property before

you purchascd the property?

A. No.

0. Who was the previous owner?

A. Gary Butler, he died in an

accident.

Q. what did you know about flooding on

your property before you bought it?

MS. Bf2SWER7 Ohjection.

A. I don't -- I mean I really -- I

just drove by, I never went down there much until

we bought the other farm and -- I mean it flooded

a little bit, but not as bad as it is now.
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Q. Until you bought what other farm?

A. The farm my brother bought.

(Affidavit of Timothy Alan Knapke, marked

for identification as Respondent's Tim

Knapke Exhibit A.)

MR. FUSONIE: Just off the record

for a moment•

COURT REPORTER: Sure.

(Off the record by Mr. Fusonie.)

MS. STELZER: I am going to mark it

Respondent's Exhibit A.

Q. Tim, can you review t:hat document,

please? Do you recognize this document?

A. Yes.

Q. What is it?

A. It's an affidavit.

0. Whose affidavit is it?

A. Mine, Tim Knapke's.

Q. Did you prepare this document?

A_ Oh, what do you mean?

Q• Did you prepare this document, did

you write this document?

A. No.

Q. Who did?

A. I guess the lawyers, these guys

here.
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Q. These guys here, you're pointing to

your lawyers?

A- Like my lawyers, yeah, I mean. And

a certain person you want or?

document?

And could I refer you to the first

paragraph on Paqe 1. The second sentence states

that, "The facts stated herein are within my

personal knowledge and are true and correct?"

A. Yes.

Could I direct your attention to

Paragraph 8 on Page 2? This paragraph discusses

flooding that occurred ori your property in 2003,

correct?

Do you know a person?

A. No, I don't know-

Q-

Q•

All right. Did you sign this

Yes.

When did you sign this document?

A_ The 25th of August 2009.

A. Um-hum, yes

Q- How do you have personal knowledge

of the flooding that occurred on your property in

0 2411 2003?

A. Because when we went to get my25
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brother out at his house, we couldn't get to his

house on the roads, we had to go on boats through

this property, and we marked the power poies

there, that way wc knew we were watching it, and

that's how I know exactly what flooded there.

Because the owner told us we had permission to go

across his property in the boat to get to my

brother's house across the river.

9 Q.
Is your brother's property on the

10 south side of the Wabash, too?

11 A. No.

12 Q. So your brother's property is north

13 of the Wabash?
11

14 A^ Yes.

15 Q. On the state line?

16 A. Yes.

17
Q, Okay. How many times did you

18
travel by boat from your property to your

19 brother's property in 2003?

20
A, i believe it was three or four

21
times Lv get stuff out of the house, because his

22
wife and kids were over there; we had to go get

23
'em, and I think it's three or four trips, I don't

E 24
know exactly the trips, but it was a couple times

25 in and out, so.
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day?

Three or four times on one single

A. It was over two days. We had

animals that we had to go feed, too, so. That's

how many times I personally went.

Q- On the last page of your affidavit

marked Exhibit A. you attached an aerial shot of

your property in which you shaded a portion that

flooded during the 2003 flood?

A. Yes, um-hum.

Q. Did you travel by boat around the

whole paramet-er of your property in 2003?

A. We came in off 49 and went across

it kind of diagonally. We walked -- Where we

could walk we walked and we pulled the boat, and

then once we had to get into the water aqain then

we started going, just we didn't -- 'cause the

water was pushing us that way. So we walked on

the ridge that's not shaded there to get down Co

the state line, and then we went across the road

there. We had to take our oars and try to push

down on the road to keep us going across straight,

'cause the water was pushing us.

Q. Okay. So you began at the

southeast corner of the property?
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A. Be up here, yes. Well, yeah, right

here.

Q•

the --

Okay. And you're pointing to

A. Yeah.

Q. - southeast corner of the

property?

A. Yes.

Q. And then you traveled by boat?

A. We went down until we could qet on

the dry dirt, then we walked the ridge as far as

we could, then we got back in our boat and went

across.

Q. And you traveled -- Where did you

end up on the property, the far

A. We ended up at the river.

Q. -- northwest corner?

A. Yes, the river.

Q. On -- Could you return to

Paragraph 8 on Page 2 of your affidavit, please?

The first sentence states "To date, the most

invasive flood occurred in 2003 with approximately

93.2 acres of Mercer County Parcel Nuniber

29-003700.0000 being flooded with up to seven feet

of water for up to two weeks." How do you know
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that the water was seven feet deep?

A. Because we had a 9 foot oar and

only 2 foot was sticking out of the water.

And how do you know the water

remained on the property for up to two weeks?

A. Because we had to go to my

brother's off and on 'cause he had everything dowri

there and it took weeks for us to drive again due

to the road and everything.

Q. Who's "we?"

A. My brother.

Q. Your brother that lives north of

you?

A. Yes.

Q• Okay. Since you moved to the

property or since you bought the property, excuse

me, in 2006, how often has flooding occurred?

A. I would say on average aC least

three times a year.

Q. When wae, the last time your

property flooded?

A. It would be the Winter of 2009,

last winter.

Q. On average, how long does your land

remain flooded when it floods?
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A. I would say, on average, at least a

good wcek, at least seven days, I'd say.

Q. Before Winter 2009, when was the

last time your property flooded?

A. That would have been the summer or

the Spring of 2009. . .. . .. . .

0. When flooding occurs, since you

boughL the property in 2006, what parts of Che

property experienced flooding?

A. Everything I have shaded in there,

and it all just floods, 'cause it's flat there and

it just kind of just floods the same.

Q. So you're referring to the

attachment to your affidavit --

A. Yes.

Q. -- marked Exhibit A? Everything

that is shaded on this attachment floods every

time your property floods?

A. It might shrink down a little bit,

but the majori.ty of this will all flood about the

same. I mean it's probably not as far out there

like it was 2003, but it floods about the same

through there.

Q. So Winter 2009, for example, did

this entire area flood?
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A. No.

Q. How much of this area flooded?

A. Probably 10 acres less than what's

shaded in here, probably 70 or 80 acres of it.

Q. And if your property floods on

average three times a year, has it flooded more

tharr nine times since you bought the property in

2006?

MS. BREWER: Objection.

A. I don't remember an exact number of

times it's flooded.

Q. Can you approximate how many times

it's flooded since you bought the property in the

2006?

A. Probably at least nine ti-mes, I

mean I can't put an exact number, 'cause I say

every year it floods at least three time.

Q. Does flooding usually occur a

certain time of year?

A. No, it changes. It floods --

Whenever the lake level is full it floods.

Whenever it rains then it floods. Whenever the

lake is over the spillway it floods. I mean I

can't say, you know, it floods certain months out

of the year, I mean I can't say it floods a
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certain day every year, but whenevcr the lake is

full. it floods.

Q. Is the Wabash that boarders your

property flowinq, overflowing in order for your

property to flood?

MS. BREWER: Objection.

A. I don't know what you're saying.

0. Is the Wabash River flowing out of

bank before your property will flood?

A. No. No. The Wabash will be in its

hank before mine floods.

Q. And will the water on your property

recede before the Wabash is flowing back in bank?

MS. BREWER: Objection.

A. I don't know what you're 3aying.

Q. Which water level goes down first,

the water level of the Wabash or the water level

on the property?

A. The Wabash goes down f:irst, then

the tile work on mine start draining mine,

hopefully.

Q• Do you have any idea of how many

inche:3 of rainfall have to fall within 48-hour

period for flooding to occur on your property?

MS. BREWER: Objection.
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A. It changes on how full the lake is.

if the lake is full, I mean it don't take much.

Q. What harm do you experience from

flooding on your propcrty?

A. Oh, I pick up a lot of debris, a

lot of sticks, a lot of stuff that's flooded from

downstream that filters into my land. Would be

erosion along the river where the water kind of

washes around, a lot of tile blowouts. There's a

lot of picking up things that when the water qoes

down, there's all kinds of stuff laying out there.

Normally takes me about, probably on average, 15

hours Co clean everything all up. You know, if we

get a big flood and it all cleaned up before it's

ready to farm again.

Do you suffer any other harm?

A. Normally loss of -- if the crops is

out loss of crop, and loss of my fertilizer if it

washes off and erosion maiuly, so, st:uff like that.

Since 2006 have you experienced

crop loss?

A. Yes.

Q. When?

A. In 2006, I believe, and 2005, them

are the two that stand out right now. I don't
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recall every year, exact years or whatever, buL I

know them two, so.

Did you, your property that you

didn't buy till 2006 suffer crop loss in 2005?

A. Did I what --- It flooded the 2006,

it flooded that winter, then that spring, then in

2000 and -- What I say, '5? I meant to say 2007,

so it flooded back-to-back two years in a row. I

missed the wrong year, sorry about that.

Q - So the 2006 and 2007 crop loss,

crop losses that you suffered, were those ever

reported to any federal or state agency?

MS. BREWER: Objectiori.

A. What do you mean?

Q- Did you attcmpt to get crop damage

recovery moriey from a state or federal agency?

A. I got some crop money in 2008, I

believe, from the 2006 flood from FSA, first time

farm loan. I got some money from that that time.

I believe that was the year I got it in.

Q. Do you carry crop insurance tor

your property?

A. Yes.

Q. Did you submit claims for your crop

loss due to flooding, I guess at any point since
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you bought the property in 2006?

A. Yes.

Q. And did you receive reimbursement?

A. From my crop insurancc?

Q. Uh-hum?

A. Yes.

Q. Do you keep records of your crop

yield each year?

A. Yes, my insurance company does.

When your property is flooded since

you bought the property in 2006, how long on

average does the water remain on your land?

MS. BREWER: objecCion.

A. What do you mean, the -- What are

you saying?

Q. When you bought the property in

2006, how long -- Excuse me. Since up bought the

property in 2006, when your property floods, how

long on average does the water remain on your

land?

MS. BREWER: Objection. This is

asked and answered.

A. Yeah, I already answered that one.

It's seven days, normally seven days.

Q. Has the water ever reinained on
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your property lonqer than seven days?

A. Yes, I'm sure it has, yes. I mean

I don't kriow exact d-ate. I know it's only seven

days and a little bit, some -- depends on how big

ehe flood is, too, how much, how quick everything

goes down.

Q - How much did you pay for your

property when you bought it in 2006?

A. What did I pay for that? I believe

2700 or a little over 2750 something in that area.

Exact -- It was 2700, but I don't know the exact

rest of the dollar, but --

Q- What do you bclieve is the value of

your property today?

A. If it didn't flood, it would be

7500, at least, that's what it's going for in our

area.

Q But what do you believe the value

of your property in as it exist t:oday, so with the

flooding we discussed?

A. Probably not - I mean I put a

little bit into the tiles but I meari it still

floods, and nobody really don't probably want --

You know probably what I paid for it if not less.

Q. Do you have any documentaY.ion of
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the value of your property today?

MS. BREWER: Objection.

A. What do you mean?

Q. Has it been appraised recently?

A. Not that I'm aware of.

Q. Do you think your property value

would bc different had the spillway not been

constructed?

A. Yes.

(Affidavit of Timothy A. Knapke, marked
for identification as Respondent's
Tim Knapke Exhibit B.)

Q. I'm gonna hand you what's beer)

marked Respondent's Exhibit B. If you could

review that, please. And this is a two-page

affidavit of Timothy A_ Knapke, dated the 22nd of

June 2009, correct?

A. Yes.

Q. Is that your signature on Page 2?

A. Yes.

Q. And did you prepare or wr.ite this

affidavit, Tim?

MS. BREWER: Objection.

A. I don't know, I don't know what

you're saying.

Q. Did you wriLe Chis affidavit, did
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you prepare this affidavit?

A. Ah, no.

Q. And who did?

A. The lawyers.

Q. Paragraph 2 of Exhibit B states

that you are the owner of real estate described as

Mercer County Parcel numbers 43-003800.0000 and

29-003700.0000, correct?

A. Yes.

So you own two parcels of real

estate in Mercer County?

A. Yes.

Q. If you could look again at what

I've marked Exhibit A?

A. Yes.

Q• Paragraph 2 of Exhibit A only

references parcel number 29-003700.0000, correct?

A. Yes.

Q. So am I correct that you are only

alleging that parcel number 29-003700.0000

referenced in Exhibit A has been taken by the

state?

MS. BREWER: Objection.

A. What are you -- I don't know what

you you're saying?
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Q. In Exhibit B, Paragraph 2 you

reference two parcel numbers, right?

A. Yes.

Q• Two parcels that you own in Mercer

County, correct?

A. Yes.

Q• And in Exhibit A an affidavit dated

later than ExhibiL B you only reference one parcel

number, rights?

A. Yes.

4. And are you still alleging that

both parcel numbers referenced in Exhibit B, your

earlier affidavit, have been taken by the state?

A. No, only the one does.

Q• Only the one that we've been

discussing today?

A. Yeah, the 0037 one, yes.

0. Thank you.

MS. STELZER: Can we take a quick

break?

(A short break was taken)

MS. STELZER: We can go back on

the record.

0 2411 Okay. Tim, I have a couple

follow-up questions. Who is your crop-loss25
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insurer?

A. My agent?

Q. Sure.

A. It was Alan Moser, and I just

switched that Fennirrg Home and Ag. business this

year, just because they started up in my

neighborhood, so, I switched, so.

Q. Okay. And since you bought the

property, how many insurance claims have you made?

A. I'm gone say at least, probably

three. No, I'm not a hundred percent sure, I'd

say at least three.

Q. And how much was paid eacti time?

A. The dollar amount changed every

time depending on what policy you took out with

them, so there's no exact dollar amount every

time, so.

Q. I mcan but what do you reinember

those dollar amounts being?

A. Last -- the year before I think the

year before I was on a RA policy, which is

different than been off the revenue and it paid me

like, I'm gonna say 18,000, that's because the

corn price went way down.

Q. Okay.
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A. I got paid on that. Not so much as

the loss of the crop, but the price, was revenue

price is how that works, so.

Q. So the yeax before are you talking

about 2008 or 2009?

A. z'rJm thinking it was 2008?

Q. 2008?

A. I think we got the check in 2009, 1

think, yes.

Q. And your policy was based on

revenue?

A. Yes.

Q-

18,000?

And you believe that you collccted

A. Yes, I think. It's not an exact

number, but I'm pretty comfortable real close to

that area there, so.

Q.

remember?

Was that the first claim that you

A. That was the most frequent one 1

remember, because it was last -- ] d.on't remember

the ones before. I can't remember the dollar

amount on the other ones, I just don't remember

them.

Q. Have you always carried a revenue
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base policy?

A. No, that just came out a year or

two years -- it was out two years when I got it.

I got it on the second year and now I'm on it

every year, but it - it just came out right

around whenever I got that, that year or the year

before.

that?

How did your policy work before

A. It was off of yield_ It was off

the yield then- The revenue goes off your yield,

plus whatever t:he price is, it changes, you know,

if the price is way up, you don't get as much as

way down, you get more of the -- Before that I was

just off, you had a base yiel.d that covered, so.

4. Were any of your insurarrce claims

because of flooding?

A. Yes.

Q. And when were those?

A. 2006 and 2007, I think were the two

that I remember, for sure, that were flooding, and

I think in 2008 I had some flooding. I got early,

but I think I might have replanted before -- I got

a replant that year I got two, so. I know there's

two years for flooding for sure, then third, I
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can't remember for sure in 2008 how that all

worked out.

Q. Is the 2008 claim the one you were

just discussing --

A. Yes.

Q. -

collected 18,000?

you got a revenue policy and you

A. Yes.

And the two earlier claims, did

you have a yield base policy then?

A. I Lhink thaL's what they call it,

yes.

Q. And you do not remember how much

you collected in those two years?

A. Yes_

But do remember that those claims

were because of flooding?

A. Yes.

Q - Did you know about the conditions

on your property before 1997? So the conditions

the condition of your property before 1997?

MS. BREWER: Objection.

A. What do you mean by "condition?"

41 2411 Did you know anything about the

flooding that on your property that occurred
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before 1997?

A. Yes, I knew it flooded a little

then, but that was when they kept talking. It was

in the paper and everything that they were gonna

open the gates in the bottom of Lhe spillway to

draw the lake down to have so many fish killed in

the bottom of it there. They said they were gonna

manage that, and they were gonna draw it down and

manage it, like they originally said they were

gonna manage it, and we bought the property then

because we owned the property across Lkie river,

and we wanted Lo get two big tracks side-by-side

some acre down there for farming_ That's when --

That's why we bought it, and that's why I knew

your question there, so.

So you knew that some flooding

occurred on your property --

A. Yes.

Q. -- because of newspaper articles?

A. No, I kncw some flood because just

going down there since 2000 and whenever my

brother bouqht his. We got by and there was soine

flooding then, but it wasn't as bad as it is now.

lfia^ 24 11 But I want to talk about the

conditions or your property before 1997. Did you25



35

E

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

know anything about -

A. No_

Q. -- flooding that was occurring

before 1997?

A. I had a general idea from the -- I

don't know exactly where it tlooded then, but I

don't have an idea since it flooded. I know, you

know, 'cause where we lived at home the river come

up there and it's come out a lot worse since after

90 -- or since after '97. So before and I doii'L

know exactly tiow that flood, but I do know it

flooded, just from living in the area, general

knowledge of the area, yes.

Q. And where do you live?

A. I live on 700 Pine Road, but my mom

and dad's farrn is on St. Anthony Road, onc road

over.

Okay. And where is your 700 Pine

address in relation to the properLy that we're

discussing today?

A. Tt would probably three or four

miles south of that.

Q- And where is your parent's property

0 241I in relation to the property that we're discussing

25 today?
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A. Probably six miles, probably six

miles.

Q- When your property is flooded, have

you been able to use the land?

MS. BREWER: Objection.

A. What do you mean?

Q• Is there any use of the land when

it's flooded, are you still able to farm?

A. No. When it's flooded you can't --

when it's water you can't do nothing with the

water.

Is there any other use of your

land when it flooded?

A. Collect junk, i guess, all the

debris.

Fair enough. Okay. A time line

-- I want to know the time line working backwards.

So you stated that your property flooded in Winter

of 2009?

Yes.

Q. Okay. When -- Well -- Winter 2009

how high did the water qet?

A. Probably got 3 or 4 feet out there,

I'd say. I mean didn't walk out in it, but I'd

say it's probably where it was.
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Q. And how long did the water stay in

the fields?

A. It was out there in the winter,

that winter, it was out there for probably close

to two and a half weeks, 'cause it didn't go down

till the cold and everything else, it just stayed

there.

Q. And how many acres were affected?

A. There would have been at least 70

acres affected then, 'cause that's when we were

digging the wetland, we were -- We couldn't work

out there, 'cause it was under water for that

long. So I know -- It would be at least 70 acres

then, so.

Q.

I6

17

18

19
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21

2'2.

23

Before Winter 2009 when was the

last tirne your property flooded?

A. I believe it flooded -- till the

winter -- It flooded earlier in 2009 that Spring,

it flooded then.

Q. Aiad how high did the water get in

Spring 2009?

A. Probably 2 foot, it wasn't near as

bad then.

24I1 Q. Ilow lonq did the water stay on your

fields since Spring of 2009?25
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A. It was off within seven days then.

it was warmer out, dried up with everythiny, so.

Q. And approximately tiow much acres

were affected?

A. Probably 60 on that time.

Q. Before Spring 2009 when was t:he

last time your property flooded?

A. It would have been in the Fall of

2000 and -- winter 2009, 2o08 that fall, it

flooded when we were trying to harvest.

Q. Fall. 2008. How high did the water

get then?

A. Maybe a foot or two. I'm pretty

sure it's 2000 -- Yes, I'm thinking that year i

right.

Q. You believe that 2008 --

A_ Yes.

Q. -- is correct? How long did the

water stay in the field in the Fall 2008?

A. Probably 8, 10 days, something like

that.

Q. And how many acres were affected?

A. Probably 60.

Q. Before Fall 2008, when was the last

time your property flooded?



39

A. It flooded then in 107 through the

E 2 winter. It flooded twice in the Winter of '07.

3 Q. So the -- Around what month?

4 A. I'm gonna say it flooded in like

5 March. I think it flooded aqain in December of

6 the year -- the following -- the year before that

7 then. Around Christmas time it was flooded then,

8 toa. Of 2006 then it would have been or 2007 --

9 We're on 2008 now, right?

] 0 MS. BREWER: You said it flooded in

11 Winter of 2007?

12 A_ Yeah, so it had been flooded then

E 13 in the winter and like January, December of 2006

14 then it flooded.

15 Q. So March 2007?

16 A. Yes_

17 Q. And December 2006?

18 A. Yeah.

19 Q. January 2007?

20 A. Yes.

21 Q. Let's talk about. the March 2007

22 flood event.

23 A. Okay.

E 24 Q. How high did the water get in the

25 March 2007 flood event?
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A. I believe it was probably on

average out there, probably 3 or 4 foot, like it

was probably 70 acres again this time did normal

flood there, so.

Q. And how long did the water stay on

your fields in March 2007?

A. Probably 12 days, 12, 13 days.

Q. And how many acres were affected?

A. Probably 70 or 80 for sure there.

Q. Okay. Let's talk about the

December 2006 or January 2007 flood event. How

high did the water get then?

A. It was probably a foot and a half

out there then.

Q. And then how long did the water

stay in the fields?

A. Probably -- I want to say like six,

seven days. Probably 6-- I want to say five to

seven days on there. It went down really quick,

'cause when I rent it I bought it. I started to

Clcan it up and it went down pretty quick that

time.

Q. And how many acres were affected in

December '06, January '07?

A. Probably 50.
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Q. Was there a flood event that

occurred before December '06?

MS. BREWER: Objection. Are you

asking him about the time that he owned

property?

MS. STELZER: Yes.

Q. Between the time you bought the

property in December '06?

MS. STELZER: Thank you.

A. Yes. That was the one we were just

talking about. Tt was like in December there it

flooded, 'cause T s.igrred January 1st when I bought

it, actual property, so. T bought -- The sale was

in November, but I didn't close ori it till January

lst.

Q• January lst of 2007?

A. Six. So it flooded in and it

flooded about -- in 2005, 2006 right therc, new

year there, so.

Q. Okay. We've been talking abouC the

December 2006, January 2007 flood?

A. Yes.

Q• So you would have bought the

property a year before December 2006, correct?

A. I bought it on January 6, or
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January 1st in 2006 when I signed for

Q. Okay. So between January 1st, 2006

and December 2006, did your property flood at all

that first year?

A. Yes. I don't remember how many

times for sure that first year, but I know it did

flood when I bought it. It was flooded when I

bought it, i'll put it that way. It was water on

it that day, but it wasn't -- it was probably 2

foot an acre whatever that day.

Q. So in January '06 when you signed

on the property. So January lst, 2006, there was

water in your fields?

A. Yes_

Q. And how much water?

A. Just -- and there was maybe a foot

or two out there. It wasn't much then. So it was

across the road or anything then.

Q. How many acres --

A. 20 to 30, 20 to 30 then.

Q. So between signing on your property

in January lst, 2006 and December 2006, did the

property flood?

A. I can't remember back that far now.

I can remember then, I don'L remember any other
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ones now.

Q. Have you documented the flood

events on your property at all?

MS. BREWER: Objection.

A. What do you mean by that?

Q. Have you taken pictures?

A. I never have, no.

Q• Do you keep any log or diary that

would note flooding?

A. The power pole has got paint mark

on it or nails at the height of the floods. I

mean it goes -- I just kind of go by thaC. The

power poles are there and we always just go by and

the power poles are above the water, so.

Q- How many power poles do you ntark?

A. There's two of 'em there, and the

big one was in the 2003 floods when we walked

along there, and the other one was down a ways,

and there is just them two the only two we ntarked.

Q. Okay. So you marked two flood

events on one single power pole and --

A. There's two poles, but once it gets

over to this pole, it ttas to get really bad to get

to the next pole. So we ]cnow where it's at on

this pole and about how many feet it's out in the
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field then, so. It's not like an exact science or

anything but --

Q. Sure. Let me try and understand.

Therc's two power poles on your property, right?

A. Yes.

Q. And you marked one power pole with

the flood events?

A. Yes.

Q. But on that power pole you only

marked two flood events?

A. Yes.

Q. And the flood events you've marked

were the 2003 flood?

A. Yeah, that was on the next -- that

was on the pole up the stream a little bit or up

the hill there a little bit or the road there.

Q• So as you were boating across the

property to your broLher's property, because you

didn't own property at that time?

A. Yeah, T didrr't own it.

Q. You marked the pole?

A. Ycs.

Q. What is the other flood event

that's nlarked on that pole?

A. Would be, I believe it's 2005
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flood, I think, 2003 and 2005 flood events is

marked on that one.

Q. Why were you on the property iri

2005?

A. To get to my brother's house again.

4. Has there been any other time that

you've had to boat to your brother's house across

the property that you now own?

A. I only remember two times. I'm not

saying he didn't go there -- I only remember two

times what I reinember.

Q. So you don't have any pictures of

the flooding on your property, you don't keep a

diary, you don't have a log. Can you think of any

other place where the flood events on your

property are documented?

A. My brother takes pictures of it

once in a while, but I never have, no.

Q. Do you know if your brother has

taken any pictures of your property?

A. Yes, Z be7.ieve he has some.

Q. Do you what event has he taken

pictures of?

A. I believe the 2003 flood and 2005

flood he has pictures of, I believe.
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Q• Did you ever discuss flooding on

your property with any state agency?

MS. BREWER: Objection.

A. What do you mean?

Q. The Department of Natural

Resources, for example, did you -- have you

discussed flooding on your property with the

Department of Natural Resources?

A. Yeah, when we put the wetland out

there we put it in the lowest spot to help drain

the water 'cause it took a lot dirt and tried to

raise -- to minimize my flooding, that's why we

did the wetland that time.

(Photos, marked for identification

as Respondent's Ti.m Knapke Exhibit C.)

Q_ Okay. Tim, before I mark this

exhibit, can you just take a look and see if you

recognize those photos?

A. Yes.

Q. I'm gonna show you what's been

marked as Respondent's Exhibit C, and this is a

document with three different pictures, correct?

A. Yes.

Q• Can you talk to me about the first

picture, what is that?

A. That is my brother's house with the
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corner of his dog kennel, and you can see the

water out there in the field to the corner.

Q. Is the second picture on Page 2 of

this document your brother's, his field, too?

A. That's his swing set and his Little

applc three thing there, ycs.

Q. And then on the final page, that

last picture, is that your brother's property?

A. Yes. :LC's at the corner of his

house there.

Q. On the upper righthand corner,

that's a road, correct?

A. Yes, that's state line_

Q. That's state line?

A. Yes.

MS. STLLZER: Thank you. I think

that is all the questions I have.

MS. BREWER: I just have a couple

quick follow-up quest:ions.

DIRECT EXAMINATION

BY MS, BREWER:

Q. At the time you purchased your

property in 2006, you said there was some.flooding

on it?

A. Yes.
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Q. What did you think was going to

happen with the flooding after you purchased the

property?

A. I was figuring on when I worked

around the lake and everything they said they were

gonna lower the -- open the gate ir the bottom of

it to drain the lake down, 'causc they werc having

flooding at like one of the -- and they had so

many fish, dead fish, in the bottom of the

spillway, and they were gonna drain .it down to

keep -- near the bottom of the gate so no fish got

trapped in the bottom of the spillway.

Q• So if I'm understanding what you

just said, correct me, you believed that the

flooding could not continue because lake

nanagement practices were goinq to changc, is that

right?

A. Yes.

MS_ BREWER: All right. I don't

have anythirig else. Do you have any

fo:llow- up?

MS. STELZER: I don't.

MS. BREWER: Okay. When the court

reporter finishes typing all of it out,

he's gonna put it into a booklet and you
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have the opportunity to look through and

make sure that everything you said was

correct and have a chance to double

check that, and then you carr sign it to

make sure that that's all correct, or

you have the opportunity to waive that

right. I can't tell you whether you

should read it and sign it or whether

you should waive that, but I would

recommend that you sign it, and I will

say thaL most people usually do read and

sigrr. So would you like to read and

sigrr?

MR. KNAPKE: Yes.

MS. STELZER: Okay. Thank's Tim.

Timothy Alan Knapke

(At 10:30 a.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO }

) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the undersigned,

a duly qualified and commissioned notary public within

and for the State of Ohio, do hereby certify that

before the giving of his aforesaid deposition, the

said TIMOTHY ALAN KNAPKE was by me first duly sworn to

depose the truth, the whole truth, and nothing but the

truth, that the foregoing is the deposition given at

said time and place by said TIMOTHY ALAN KNAPKE; that

said deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me; that

I am neither a relative of nor attorney for any of the

parties to this cause, nor relative of nor employee or

any of their counsel, and have no interest whatever in

the result of this action.

IN WITNESS WHEREOF, I have hereunto set

my hand at Cincinnati, Ohio, this 13th day of

February, 2010.

-----
My Commission Expires: Terence M. Holmes

July 28, 2012 Notary Public - State of Ohio
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have the opportunity to look through and

make sure that everything you said was

correct and have a chance to double

check that, and then you can sign it to

make sure that that's all correct, or

you have the opportunity to waive that

right. I can't tell you whether you

should read it and sign it or whether

you should waive that, but I would

recommend that you sign it, and I will

say that most people usually do read and

sign. So would you like to read and

sign?

MR. KNAPKE: Yes.

MS. STELZER: Okay. Thank's Tim.

u^
Timo^y Alan Knapke

(At 10:30 a.m., the deposition concluded)

A1ARiHA C. BREWER kto c ,^^ ,

^ ^ ^^A^ft
ft49tA3R.c.

25



I

2

3

5

6

7

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

E R R A T A S H E E T

I,^& f,rlmA , have read the transcript
of my deposition taken in this pending.matter or
the same has been read to me. I have noted all
changes in form or substance on this sheet
this 94/ day of_A,4^Zh _, 2010 .

PAGE LINE CORRECTION OR CHANGE AND REASON:

S, S n4AIz)her 46

^ f^LIAS 4^ea

24



AFFIDAVIT OF TIMOTHY ALAN KNAPKE

STATE OF OHIO

COUNTY OF MF.RCER

Mv name is Timothy Alan Knapke, I am over the age of 21, and I am competent to

matiz_this aftidavit, 1'hefacts.stated herein are within my personal knowledge and are

true and correct. I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the

property taken by Respondents Ohio Department of Natural Resources and Sean D.

Logan, Director (collectively `ODNR").

2. Speciticallv, I am the owner of real estate described as Mercer Countv

Parcel Number 29-003700.0000.

3. 1 have owned Mercer County Parcel Number 29-003700.0000 since 2006.

4. Mercer County Parcel Number 29-003700.0000 borders the south side of

the Wabash River.

5. Since ODNR replaced the western spilhvay of Grand Lake St. Mary's in

1997 and undertook its current lake level management practices, which include

maintaining increased lake levels and use of the western spillway for virtually all water

flow out of Grand Lake St. Mary's, I believe Mercer County Parcel Number 29-

003700.0000 has been subject to continuing, persistent, frequent. and inevitable increased

severe flooding from the western spillw•ay of Grand Lake St. Mary's.

( DON000321



0 6. Specifically. as a result of ODNR's replacement of the westem spillway

and its current management practices. Mercer County Parcel Number 29-003700.0000

has flooded approximately at least once per year. On each occasion, Mercer County

Parcel Number 39-003700.0000 was inundated with water at depths varying from one to

seven feet.

7. On each occasion of flooding, Mercer_County.Parcel Number-?9---

003700.0000 remained inundated with water for a period of one to two weeks.

R. To date, the most invasive flood occurred in 2003 with approsimately 93.2

acres of Mercer Counry Parcel Number 29-003700_0000 being flooded with up to seven

feet of water for up to two weeks. A irue and accurate copy of a blacl and white aerial

AOL fiom the Mercer Couttty Auditoi s website of Mercer County Parcel Number 29-

003700.0000 is attached hereto as Eshibit A. I have shaded in the area of the parcel that

was flooded in 2003.

9. Mercer County Parcel Number 29-003700.0000 was aeain flooded as

recently as Spring 2009.

10. As a direct result of the tlooding, Mercer County Parcel Nuntber 39-

003700.0000 has suffered damage in the form of loss of crops, field erosion, the deposit

of silt, stones, and other dcbris, drainage tile failure, soil compaction. and the destntction

of trees. bushes, and shrubs.

1 I. '1 he flooding caused by ODNR has substantially destroyed the value of

Mercer County Parcel Number?9-003700.0000.

( DON000322

_^.



0
12. 1 believe that the intermittent, continuing, persistent. frequent, and

increased severe Ilooding front the western spillway ofGrand Lake St. Marys will

inevitably recur as a result of ODNR's replacement ofthe western spillway and ODNR's

current management practices.

FIIRTHER AFFIANT SAYETH NAUGHT.

Timothy an Knapke

Sworn in my presence and subscribed before me this 3 ^- /day of August_ 2009.

q
A,'t4
Not rv Public

IONSPasate

AY^Y^do47Has.95 0 R tt^^tbn

E
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AFFIDAVIT OF TIMOTHY A. KNA^'KE

STATE OF OHIO )
) ss:

COUN'TY OF MERCER )

My name is Timothy A. Knapke, I am over the age of 21, and I am

competent to make this affidavit. The facts stated herein are within my personal

knowledge and are true and correct. I state as follows:

I. I am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 43-003800.0000 and 29-003700.0000.

3. I own lands that lie adjacent to or near Beaver Creek andlor adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. 1 own lands which I believe, since ODNR replaced the western

spillway of Grand Lake St. Mary's in 1997, are subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of

Grand Lake St. Marys.

5. To date, the most invasive flood occurred in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.



0

6. Since I have owned the property, my lands have been subject to

continuing, persistent, frequent, and inevitable increased severe flooding from the

westem spillway of Grand Lake St. Marys.

7. 1 have reviewed the Complaint and the facts relating to my real estate

and the flooding of my lands caused by ODNR from the western spillway of Grand

Lake St. Marys and swear that those facts are true and accurate, based on personal

knowledge.

FI7ItTHER AFFIANT SAYETH NAUGIIT.

0

Sworn in my presence and subscribed before me this Va^U day of June,

2009,

NotarY Public
RlTAK3UHR

NotafyPuhllc -Slatevf Ohio
My Commission Expires May 13,2011

RecordE"d In Meicer County

E

-2-
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IN THE SUPREME COURT OF 01110

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHTO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of DARRELL KUHN, Relator,

was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Wednesday, February 3, 2010, at 1:00 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1320 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Rachel H. Stelzer

Assistant Attorney General

Environmental Enforcement

2045 Morse Road, Building D-2

Columbus, Ohio 43229

On Behalf of Relators:

Thomas 11. Fusonie, Esq.

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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DARRELL KUHN

of lawful age, a witness herein, beirig first ciuly

sworn, as hereinafter certified, was examined and

deposed as foilows:

CROSS-EXAMINATION

BY MS. STELZER:

MS. STELZER: Mr. Darrell Kuhn is

here to be deposed by agreement of

counsel.

Q. Arid, Mr. Kuhn, my name is Rachel

Stelzer. I'm here on behalf of Ohio Department of

Natura2. Resources. Do you prefer that I call, you

Mr. Kuhn?

A. Doesn't matter.

Okay. Then is it okay if I just

call you Darrell?

A. Fine.

Q. Darrell, have you ever been

deposed before?

A. No.

Q. okay. My purpose here today is to

get a better understanding of the flooding that's

occurred on your property. If you don't

understand a question, will you please stop me and

ask for clarification? Okay?
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A. Yes.

0. And I would also just ask that you

speak clearly and laud enough so that the court

reporter here can take down what you're saying.

Darrell, have you reviewed any documents in

preparation for yciur deposition today?

A. No.

Q- For the record, could you please

state your name and address?

A. Darrell Kuhn, 6889 Lrastus Durbin

Road, Celina, Ohio.

Q. What is your job, Darreil?

A. I'm a farmer.

Q. And where do you farm?

A. At that address.

Q. Okay. Did you take any further

education after high school?

A. No.

Q. Can you please describe the

location of the property that you own that you

allege has been taken by the state?

A. I don't understand how you mean

that. How many acres it is?

0 2411 Q- Sure, if you can tell me the

acreage?25
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A. 88 acres.

Q. 88 acres. And where is that 88

acres located in relation to Beaver Creek?

A. 7t boarders the west end of the

farm, it's along Beaver Creek_

Q. How far away is your 88 acres from

Grand Lakes St. Mary's spillway?

A. Seven to eight mile, I think,

somewhere in there.

Q. Okay. How far away is your

property from the Indiana state line?

A. Three or four mile.

Q. Is this 88 acres divided into different

Lax parcels?

A. I don't think so.

Q. And how long have you owned this 88

acres?

A. Since 1975.

Q•

together?

Did you purchase all 88 acres

A. Yes.

Q.

did?

Who owned the property before you

0
24 11 A. Hazel Spicer.

Is she any relation to you?Q.25
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A. No.

0. Do you own any other property in

Mercer County?

A. Yes.

Q. Where is that?

A- It's north, north of where we're

at.

Q. North of where we're at right now?

A. North of where I live.

Q. Okay.

A. Five to six mi].e north of where I

live.

0. Is that property involved in this

lawsuit in any way?

A. No.

The 88 acres we're talking about,

do you rerit that property out?

A. We farm it ourself, but it's me and

my brother's farm together.

Q. Okay.

A. So 1 don't how you'd clarify that.

Q. Where are your brother's name?

A. Marvin back here and Gavir7.

Q. Okay. How many acres of this 88

acres have been affected by flooding?
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A. Now or before the spillway?

Q. Now?

A. In 2003 I'm estimating 64, the real

bad flood.

Q. Can you describe the lay of the

land on your property?

MR. FtJSONIE: Objection. Vague.

Q. Are there hills on your property?

A. some, a little, small hill.

Q. All over or in one specific arca of

the property?

A. Mainly one area.

Q. What area is that?

A. About riqht in the middle of the

farm.

Q. So in the middle of ttie f.arm, would

it be fair to say is the highest point arr your

psoperty?

A. Yes.

Q. Are there any man-made structures

on the property, a house a farm?

A. Yes.

Q. What?

A. Wc have a house, barn, a hog

building two grain bins.
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Q. Anything else?

A. I don't think so.

Q. Okay. To continue. Darrell, are

there any waterways running through Chese 88

acres?

A. No.

Q. But Beaver Creek boarders?

A. Right.

Q. Is the entire property used to

farm?

A. Yes.

Q. Are there any other uses?

A- No.

Q. And since you purchased the

property in 1975, has it always been used as a

farm?

A. Yes.

How many acres did you plant last

year?

A. On that farm?

Q. Um-hum. On the 88 acres we're

talking about?

A. We've got a filter along the creek

to help with the bank erosion, that's fivc

something, I think. So around 82, 83 acres,
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Since you farm this laricl, do you

always plant around 82 acres?

A. Yes.

Q - So you mentioned you have a 5-ish

acre filter strip?

A. Somewhere around there, yes.

Q. so do you receive Conservation

Reserve Program funds for in a strip?

A. Yes.

Q. Just that one 5 acre filter strip

on this property?

A. Yes.

Q. Do you maintain any of the property

in wetland?

A. No.

Q- Can you please describe the

drainage system on your property; does your

property have tiles?

A. Yes.

Q. Did you put those tiles in

yourself?

A. Yes.

Q. And when did you do that?

A. Early '90's, somewhere in there.
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Q. I know nothing about tile drainage

systems, can you describe how your system is --

how youz- system works?

A. There's a big tile that goes to the

creek, and then little ones hook into the big one.

Q. And the creek we're talking about

is Beaver creek?

A. Yes.

Q. To your knowledge, is your drainage

system consistent with industry standards?

A. Yes.

MR. FUSONIE: Objection.

Q. Have yon made any other

improvements to the land to alleviate drainage

problems?

A. No.

Q. Have you thought about making any

other improvements to the land to alleviate

drainage problems?

A. No, I guess not. If it continues

to flood like it is, we're gonna have to do

someLhing.

Q. What could you do?

A. I don'L know, that why we haven't

done nothing.
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Q.. Before you acquired the property in

1975, what did you know about it?

A. We farmed it before that. We

farmed for that lady.

Q. Okay. How long did you farm for

Ms. Spicer?

A. I don't know, as long as I can

remember, but I don't know how long it was. My

dad farmed it and then I helped. Worked with dad,

but I don't know how long he farmed it; as long as

I can remeinber.

Q. How long would you have been

involved?

A. Probably '65, 1965.

So then when you bought the

property in 1975, were you aware that the property

f looded"?

MR. FUSONIE: Objection.

A. It flooded a little then, nothing

like it does now.

Q. Can you talk to me a little bit

more about the flooding that occurred before the

spillway was changed in 1997?

A. It flooded occasionally, but what

we call the "low-ground swales," that was all ttiat
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Q. And of the 88 acres you own, what

portion of that is considered low-ground swales?

A. Maybe four to five acres.

Q. Before the new spillway was

constructed in 1997, did your proper.ty flood when

the Beaver Creek over flood its banks?

A_ Before -- Before 197?

Q. Um-hum.

A. Yes. A little.

Q. Did your property ever flood while

the Beaver Creek was still flowing in its banks?

A. No.

Q. What did you believe was the cause

of flooding?

A. Back then?

0. Um-hum.

A. If you got a lot of rain and the

water running over the lake, the sides together.

If the spillway was flowing over, even the little

one was flowing over and you got rain you got

water, you got flooded, but not very much. It was

very minimal flooding.

0 24 11 Q. How often did flooding occur on

your property prior to construction of the new25
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MR. FUSONIE: objection.
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Youmentioned ttiat fourto five

acres of your property would flood before the new

spillway was installed. What was the hi_ghest

level those waters would reach?

A. Not over a foot, 2 foot at the

most.

Q. And how long would the water remain

on your land?

A. It would be a week.

Q• Did the water at any time remain ori

any part of your land for longer than a week?

A. No, not that I remember.

Q. And how would that flooding affect

your property?

A. Come during planting season you

lost all your crops.

Did you ever report crop loss to

0 241I any federal or state agency?

A. Not before '97, no.25
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Q. When the land was flooded, could

the property be used in any way?

A. No.

Q. Did you make any records of the

conditions of your field during that time?

A. No.

Q. So pre-new spill.way, did you carry

crop insurance on your property?

A. No. We didn't need it.

Q. Why wouldn't you needed?

A. 'Cause it didn't flood, only four

or five acres. Didn't flood like it does now,

where it takes half the farm or better, we didn't

have that then.

Q. Okay. How often has flooding

occurred after the construction of rhe new

spillway in 1997?

A. I would say every year.

Q. so when was the last time your

property flooded?

A. It was flooded this spring in 2009.

Q. How high did the water get?

A. You mean how niany acres?

Q. In feet, how deep was the water?

A. Three or four feet.
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Q. And how long did the water remain

on your property?

A. Three weeks or better.

Q. How inany acres were affected?

A. 40 to 45.

Q_ Before Spring 2009 when was the

last ti_ne your property flooded?

A. I think i.t's flooded every year

since the spi)lway was in. At some time during

that year.

Q. Okay. So let's get into some

specifics. Before Spring 2009, when was the last

time?

A. I can't tcll you exactly whcn. I

just -- I'm sure it's flooded every year, most

years, two times, three times, four times.

Q. So you think the property flooded

in 2008. âuring whaL season would it flooded? Do

floods usually occur in the spring time?

MR. FUSONIE: Objection.

A. Not always.

Q. So in 2008 what season do you

remember it flooding?

A. I don't remember. One year, I'm

not sure which year it was, since they flooded in
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August when the corn was head high.

Q. Um-hum.

A. Took all the corn down, flatteried

everything and lost it all. I'm not sure which

year it was, but it was since the new spillway.

2003 was really bad, 2005 was bad. I remember the

worst fsnes: Q. How deep did the water -- how deep

was the water in 2003?

A. I would guess six to seven feet, it

was over the road.

Q• What road are you referring to?

A. Erastus Durbin. That's ttie worst.

I've ever seen it as long as we've been up there.

Q. Did you say Erastus Durbin?

A. Erastus Durbin.

Q. Erastus Durbin. Does that cross

Beaver Creek?

A. Yes.

MR. FUSONIE: That's E-r-a-s-t-u-s.

Right?

MR. I.U.IN: Yeah.

MR. FUSONIE: And D-u-r-b-i-n.

Q. in the 2003 flood how long did the

water stay on your properly?
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A. About two months.

Q. And how many acres were affected?

A. I estimated around 64.

Q. Thank's. And so you also mentioiied

the 2005 flood was a bad year. How deep did the

water get in 2005?

A. It wasrt't quite as bad as 2003,

maybe five feet. IL got close to crossing the

road but not quite.

Q. So how many acres were affected?

A. SO something 50 to 55.

Q. And how long did the water stay on

your property in 2005?

A. Maybe five, six weeks. Wasn'L

quite as long 'cause it wasn't as deep.

Q• Are there any other flood events

that you remember since the new spillway was

constructed?

A. It's either 2004 or 2005 we run one

of the big logs in front of the cornbine, I

remember that. I'm not sure which year. Ruined

the combine head and it suck a log in and drifted

out there. It was one year or the other.

Q. 2004 or 2005?

A. Yeah, one or the other.
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Q. But would 2005 flood event that

2 you're talking about now be different from 2005

3 flood which you're talking about?

4 A. No, be the same one.

Q, Okay. So you miqht reinember 2004
5

6 flood event?

7 A. I'm not sure which year it was, T

g just remember the repair bilJ. to fix the combine.

9 I don't have no trees on my farm, so tree comes

10 from the creek. I have rio trees, none at all.

Q. So in addition to the Spring 2009,

11

12 2003 and 2005 flood events, do you remember any

13 other specific: flood event since the new spillway

14 was constructed?

15 A. No, noi for sure.

Q. You meritioned some debris, a tree
16

17 in the middle of your fields. What other harm

lg have you suffered because of floodings on your

19 property?

A, There's all kind of junk out there.
20
21 Q, What kind of junk?

22
A. Refrigeratore, tires, doors,

23 windows, fire wood people's cut and washed from

24 somewhere.

25 Q. Um-hum.
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A. The debris that it leaves after it

leaves, it drifts all. the trash and stuff up and

you can't do nothing with it. The trash and stuff

will be a foot or deep or better, and just -- it's

just mud, you can't work it, you can't do anything

with it. It gets that way every time it floods.

You have all kind of stuff.

Q. Have you suffered from any drainage

Lile failure?

A. Yes.

Q. When was that?

A. 2003 we had quite a few of 'em. It

just makes big blood holes in the field. Tile

breaks and the water forces that off the top.

That was the worst.

Q. A new drainage tile failure. Any

other problem?

A. No.

Have any of the buildings on your

property been impacted by flood waters?

A. In 2003 we got -- pit got full of

water, our hog building pit did. It didn't hurt

the building other than filled it clear full of

water.

Q. Okay. The building was filled with
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water, as well?

A. Just underneath the pit part of it.

Q. The pit_ Okay.

A. Right.

Q. Any other impact to buildings?

A. No.

Q. Have you suffered -any crop loss?

A. Yes.

Q_ When was that?

A. 2003 was really bad, and then 2005,

other than that, I don't know for sure.

Do you currently carry crop

insurance?

A. Yes.

Q. Did you report losses for flooding?

A. I don't do the crop insurance.

Q. Who does your crop insurance?

A. Marvin handles that.

Q. To your knowledge did you report

claims for crop damage?

A. Yes.

Q. In what years?

A. I don't know_

Q. And to your knowledge were you

reimbursed?
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What was your crop yield, crop

yield in 2009 on this property?

A. I don't know.

Q.

anywhere?

Do you have a record of that

A. Yeah, at home we do. It's way low,

but I can't tell you the exact number.

Q•

low?

So for the 2009 season i.t was way

A_ Yes.

4.

2008?

What was your crop yield li.ke in

A. I don't know.

Q. Relative to 2009, better or worse?

A. It was a little bit better, but not

I clon't know the exact numbers.

Q. Do you have records of that?

A. Yes.

Q. And where are those?

A. At home, we farm a lot of ground,

and for me to pick and tell you exactly what that

farm made, I can't?

0 24 11 Q• Fair enough.

A. Too many fields and to many25



23

11 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

numbers.

Q. Have your crop yields changed on

this property after the construction of the

spillway?

A. Yes.

Q. In what way?

A. We've had years where bean yields

was in single digits that should be in the 60s.

what years were those?

A. 2003 was. We didn't even harvest

the beans that year, 60 something acres and

nothing. It wasn't even worth running the

combine.

Q. In what other ways have your crop

yields changed?

A. Every time it floods they're lower.

Can you give me ariy specific

examples?

A. The year the corn flooded, in

August when it flooded, we got nothi.ng.

Q•

before?

Did you tell me what year that was

A. I'm not sure what year it was. I

Askk
2411 just know it was since the new spillway.

Was it before or after the bigQ.25
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flood in 2003?

A. 1 think it was after that.

Q. Do you think your property value

would be different had the spillway not been

constructed?

A. Yes.

4. what do you think is the value of

your property today?

A. I don't know, significantly less

than it would have been before then.

Q. So you feel that your property

value is significant].y less than it was before the

spillway was constructed?

A. Yes, yeah. I don't know if we need

to sell it, I don't know if you could or not. You

probably could it you got it cheap enough, I

suppose. Nobody wants grounds that's under water.

Q. To your knowledge have your

neighbors sold their property recently?

A. No. Not anybody along the creek,

no.

(Affidavit of Darrell Kuhn, marked for

identification as Respondent's Darrell

Kuhn Exhibit A.)

Q. Darrell, I'm gonna hand you what's

been marked Exhibit A. If you can review that,
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please. This is your affidavit, dated the 14th of

October 2009, correct?

A. Yes.

Q. And then on Page 3 of this exhibit,

that's your signaturc, right?

A. Yes.

Q. On Paragraphs 2 and 3 on the first

page of this exhibit, both paragraphs 2 and 3

reference parcel nuinber, a tax parcel number. Is

this the 88 acres that: we've been talking about

today?

A. Yes.

Q-
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You own other property in Mercer

County, correct?

A. Yes.

Q. Are you alleging in this lawsuit

that any of those other properties have been taken

by the state?

A. My mom's ground, yes.

Q. Now, do you own your mom's ground?

A. She just passed away.

Q. Okay. The other properties that

you own, are you alleging that any of those --

I'm not talking about your mom's property -- are

you alleging that any of those other properties
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have been taken by the state?

A. No.

Q. Just the 88 acres we're talking

about today?

A. That and mom's.

Q. Okay. And your mon's property

you're -- and the parcel number referericed in

Paragraph 4, right?

A. Yes.

Q. Where is your mother's property in

reference to or in relation to the 88 acres we've

been talking about today?

A. It's one half mile east of where we

live.

Q. Okay. Did you grow up on that

property?

A. Yes.

Q. Okay. Do you farin that pr.opert.y?

A. Yes.

Q. Do you know the address of your

mother's property?

A. No.

Q. Is there a home on that property?

A. No. It's just barc ground.

Q. Okay. What road would you take to
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access that property?

A. It boarders State Route 29 on

Township Line Road.

Q. Now, let's talk about flooding on

your mother's property before the new spillway'was

built in 1997. What was flooding like before the

new spil.lway on your mother's property?

A. Very minimal.

Q. Arid how do you know that?

A. I lived there when I was young and

we farmed it. As long as I've been here, we've

always farmed it.

Q And what year did you begin farming

your mother's property?

A. When I started helping?

Q. Yes?

A. Probably 1965 somewhere in there.

Q- And have you helped to farm that

property since 1965?

A. Yes. My dad farmed it when grandpa

bought it in -- I think it was late 1940's; we

farmed it ever since then.

Q- What does -- what does "help" mean,

how often did you, were you on the propert.y while

helping them farm?
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farmed from when -- since I was 10 years old.

Q. Okay. So assuming I know nothing

about farming, how often do you have to drive a

tractor when you're farming? Were you on the

property everyday?

A. No.

4•

week?

Were you on the property every

A. Yes.

Q. Once a week?

A. At least.

Q. Does your mother's property, does

it boarder Beaver Creek, as well?

A. Cuts through the middle of it,

Beaver Creek does.

Q. The true center of the property or?

A. No.

Q. Um-hum.

A. No, it's not the true center.

Forty-some acres on one side and the rest is on

the other side.

Q. When flooding occurred on your

mother's property, prior to the construction of

the riew spillway, how much of the property
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flooded?

A. I would say 8 to 10 acres maybe.

Q. And how deep was the flooding?

A. It wasn't very deep, maybe -- not

much above my knees when I was young, so foot to 2

foot at the most.

Q. How long did the water remain your

mother's land?

A. A week to two weeks. If the creek

goes down, wat:er quits running out, then the tile

work. As long as the creek is level. Before the

spillway pouring water out there the tile don't

work, so the water can't get away. They don't

work when they're under water.

Q. Before the ncw spillway was built,

was there ever flooding on.your mother's property

when Beaver Creek was down and in bank?

A. No.

Q- There was orrly flooding on her

property when Beaver Creek was overflowing?

A. Right.

Q. How did flooding under the old

spillway was done impact your mother's property?

ldm^
24II A. Very minimal.

Was there any crop loss?Q.25
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A. A little.

Q. Do you remember any specific years?

A. No, not for sure.

Q. Would there still be debris

rernai_ning on the property after the flood water

went down?

A. A little.

Q. Was there drainage tile damage?

A. Yes.

Q. Did you or your moLher or father

ever inake any records of the f_ield conditions?

A. No.

Q. Did your mother have crop

insurance on her prope

A. No.

-y'

Q. Okay. Let's talk about flooding

issues on your mother's property after the

construction of the new spillway a.n 1997. How

often has your mother's property flooded af'ter the

construction of the new spillway?

A. I think every year.

Q. When was the last time your mom's

property flooded?

A. It was flooded this spring, too.

Q. How deep was the water on your
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mother's proper

A.

ty?

45 feet.

3
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Q-

property?

A.

Q.

How long did the water stay on the

Three to four weeks.

And what was the acreage affected

7 in the Spring 2009?

B

9

A.

Q.

50 to 60.

Prior to Spring 2009, when was the

1 0 last time your mother's property flooded?

11 A. 2003 was by far the worst.

12
Q. Let's go step-by-step though_ So

r-74
13 what is the last flood you remember prior to

14 Spring 2009?

15 A. 2005 I know was bad.

16 Q. And how high or how deep was the

17 water then?

18 A. Five to six feet.

19
Q. And how long did the water st:ay on

20 your mom's property in 2005?

21 A. Six weeks-

22 Q.
And what was the acreage impacted?

23 A. 50 to 60, it was bad.

E 24 Q. And prior to 2005, what was the

25
last flood you remember on your mother's property?
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A. 2003 was the really bad one.

Q. And how deep was the water then?

A. Seven to eight feet, I suppose.

just have to guess 'cause I can't get out in

there.

Q. Okay_

A. It's clear over all the roads and

everything is covered up. You wouldn't know there

was a creek there if you didn't know it was

there --

Q, iJm-hum.

A. -- 'cause you can't see

nothing.

Q. So in the 2003 flood, there was no

way to access your mother's property?

A. No, not if it wasn't a boat, be the

oniy way.

Q. Um-hum. Do you remember how lonq

the water stayed on the propcrty?

A. Six or seven weeks, I suppose, it's

forever.

Q. And do you have an idea of the

acreage impacted?

A. We estimated 109.

Q. How did you estimate 109?
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A. Oh, we knew where the flood line

was. You can tell where Che flood line wiCh all

the trash.

Q- Um-hum.

A. You just drew it out and kind of

mapped it out.

Q. And before the 2003 flood event,

what was last flood you remember on your mother's

property?

A. I don't know. I think 198 or '99

there was a bad one, but I don't remember for

sure; from the late '90's somewhere.

Q. Ilow did that event compare to the

2003?

A. Not as bad as that one. The 3 one

was the worst of any.

Q. Did it compared to the 2005 flood?

A. I don't know for sure.

Q. And did your mother carry crop

insurance at any point between 1997 and the

present day?

A. We farmed it, she didn't.

Q. You did?

A. We did, yes.

Q. Okay. You did carry crop
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insurance

A. Yes.

Q. -- on this property?

A. Yes.

Q. on your mother's propcrty?

A. Yes.

Q. And did you submit claims for crop

loss due to flooding at any time since 1997 on

this property?

A. Yes.

Q. what years?

A. I don't know that.

Q. Does Marvin keep track of those

records, too?

A. He does all the crop insurance.

Q. 'i'o your knowledge did you receive

reimbursement for your mother's property since

1997?

A. Yes_

Do you believe that crop yields on

your mother's propert_v had changed since the

construction of the new spillway?

A. Yes.

Q. In what way?

A. Now, a ]ot.
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1 Q. What do you base that opinion on?

El 2 A. Farming --

MR. FUSONIE: Objection.

4 A. -- for the l ast 40 years? I know

5 what we used to --

6 property -- I'm sorry.

7 ahead.

A. I know what we used to raise and I

9 know what we raise now. It's nowhere's near what

10 we used to.

11 Q. All right. Wtiat did you used to

12 raise?

q
13 A. 220, 240 bushels of corn.

14 Q. On your mother's property?

1S A. Yes.

16 Q. And that would be your experience?

17 MR. FUSONIE: That's per acre,

18 right?

19 A. Yes, per acre.

20 MR. FUSONIE: Just so the record is

21 clear.

22 A. Yes.

23 Q• And that would be your experience,

E 24 an average of your experience from 1965 to 1997?

25 A. Yes, that's what I based it on,
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but we didn't raise 200 bushels of corn in 1965,

no, but we do do now, these last several years we

have when the crops is good.

Q- So since 199'7 you ever had a yield

year of 220 per acre?

A. No.

Q. What do you average since 1997 on

your mother's property?

A. I don't know that.

Q. But less than 220?

A. Yes, definitely less than 220.

Some years it didn't make a hundred, but I can't

tell you exact years.

Q. Who would have those records; do

you have those records?

A. At home.

Q. What do you believe the value of

your mother's property today?

A. I don't know. None of that ground

sold up there. I don't know what it would bring.

Nowhere's close to what it brings for a re-farm

other ground_

Q. It's a mile and a half away,

correct?

A. It's a half mile from where I live.
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Where we farm is north like 5 mile. That ground

is 7000 an acre, and you ain't gonna sell that

beaver bottom no 7000 an acre.

Q. Do you think your mother's property

value would be different had the spillway not been

constructed?

A. Yes,

Q. What do you hope to accomplish from

this lawsuit?

A. I'd like to fix it so they qu.it

flooding us all the time. Nothing has changed

accept the new spillway since 1.997, but we get

flooded horribly more times. It's just horrible

amount of iloodi.ng. Just fix the mess. We didn't

do nothing different. We doirig the samc thing

we've done for years. We didn't change nothing.

Only thing that changed was the spillway.

Q. Darrell, what is Kuhn Farm's, Inc.?

A. That's me and my brothers.

Q. Kevin and Marvin and Darrell?

A. Yes.

Q. Do you hold office in Kuhn Farm's,

Inc.?

A. Yes.

Q- What is your title?
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A. President.

Q. Is Kuhn Farm's alleging that its

property has been taken by flooding in this

lawsuit?

A. No, it's not theirs.

MS. STELZER: Okay. I don't have

any further questions.

MR. FUSONIE: Give me one momerrt.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q - llo you have any reason to believe

that the state is ever gonna change the spillway?

A. No.

MR. FUSONIE: That's the only

question I have. Do you have any other

questions?

MS. STEhZER: No, I dorr't-

MR. FUSONIE: If the state -- they

can order their transcript. If they do,

you have the right to review the

transcript for any ertors or

typographical corrections that need to

be made. I can't tell you one way or

another to do that, but I can recommend

to basically every deponent to read the
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transcript if they do order it. You

need to tell the court reporter now if

you'd like to read it.

MR. KUHN: Yeah, I'll re-read it.

MS. STELZER: Thank's,

Darrell.

MR. KUIIN : Thank you.

----------------
Darr.ell Kuhn

(At 1:50 p.m., the deposition concluded)



40

C E R T I F I C A T E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

2 1

22

23

24

25

STATE OF OHIO

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said DARRELL KUHN was by

me first duly sworn to depose the truth, the whole

truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said DARRELL KUHN; that said deposition

was taken in all respects pursuant to agreement

and stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

TN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 14th day of

February, 2010.

^J1^r'^r^'^'G^L•^'^`^^=-------
My Commission Expire 's: Terence M. Holmes

July 28, 2012 Notary Public - State of Ohio



39

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

transcript if they do order it. You

need to tell the court reporter now if

you'd like to read it.

MR. KUHN: Yeah, I'll re-read it.

MS. STELZER: Thank's,

Darrell.

MR. KUHN: Thank you.

lg,^)& -- ----
Darrell Kuhn

(At 1:50 p.m., the deposition concluded)
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AFFIDAVIT OF DARRELL KUHN

STATE OF OHIO

COUNTY OF MERCER

)
) ss:

My name is Darrell Kuhn. I am over the age of 21, and I am competent to make this

altidavit_ The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

-l. T am a Retator in this mandartsns action seeking cornpensation for the property

taken by Respondents Ohio Deparlment of Natural Resources and Sean D. Logan, Director

(collectively "ODNR")-

2. Speci6catly, I am an owner of real estate described as Mercer County Parcel

Number 42-001200.0000.

3. I have owned since 1975 Mercer County Parcel Number 42-001200.0000.

4. Marilyn Kuhn is my mother. She owns Mercer County Parcel Number 42-

000200.0000 and has continuously since 1977. My father farmed the properly since 1954. I also

lived on the property from 1954 to 1962.

5. The Beaver Creek cuts through Mercer County Parcel Numbers 42-001200.0000

and 42-000200.0000.

6. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 42-001200.0000 and 42-000200.0000 have been subject to

continuing, persistent. frequent, and inevitable increased severe flooding from the westem

spillway of Grand Lake St. Mary's.

DON000336



7. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices. Mercer County Parcel Numbers 42-001200.0000 and 42-

000200.0000 have flooded almost every year, and some years they have flooded several times.

including up to five times. On each oecasiott- 42-001200.0000 and 42-000200-0000 were

inundated with water at depths varying from approximately one to at least seven feet.

8. Since ODNR's replacement of the western spillway and its current managemcnt

practices, Mercer County Parcel Numbers 42-001200.0000 and 42-000200.0000 flood more

rapidly and remain tlooded for longcv periods of time. On each occasion of flooding. Mercer

County Parce! Number 42-001200.0000 and 42-000200.0000 remained inundated with water for

a period of up to two months.

9. Prior to ODNR's replacement of the westem spillway and its current management

practices. Mercer Cottnty Parcel Number 42-001200.0000 and 42-000200.0000 have less

frequent flooding, never flooded as much, never flooded over as large an area, never flooded for

as long.

10. To date, the most invasive flood occurred in 2003 with approximately 64 acres of

Mercer County Parcel Number 42-001200.0000 and approximately I09 acres of Mercer County

Parcel Number 42-000200-0000 being flooded with approximately up to at least seven feet of

water for approximately up to two months. A true and accurate copy of black and white aerials

froin the Mercer County Auditor's website of Mercer County Parcel Numbers 42-001200.0000

and 42-000200.0000 are attached hereto as Exhibit 1. 1 have shaded in the area of the parcels

that was flooded in 2003.

1 l. Attachcd hereto as Exhibit 2 are photographs that truly and accuratety depict the

flooding of Mercer County Parcel Numbers 42-001200.0000 and 42-000200.0D00 in 2003.

^ ( DONp00337
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12. Mercer County Parcel Numbers 42-001200.0000 and 42-000200.0000 also

experienced severe flooding in 2005.

13. Mercer County Parcel Numbers 42-001200.0000 and 42-000200.0000 were again

flooded as recently as twice this spring 2009.

14. As a direct result of the flooding, Mercer County Parcel Numbers 42-

001200.0000 and 42-000200.0000 have suffered damage in the form of crop losses- field

erosion, bank erosion, the deposit of silt, sand stones, windows, doorr, tires, refrigerators, logs.

and other debris, soil compaction, and drainage tile failure. In addition, my hog house on Mercer

County Parcel Number 42-001200.0000 was flooded in 2003 and filled the manure pit with up to

five feet of water.

15. The flooding caused by ODNR has substantiatly destroyed the value of Mercer

County Parcel Numbers 42-001200.0000 and 42-000200.0000.

16. 1 believe that the intermittent. continuing, persistent, frequent, and increased

severe flooding froni the westem spillway of Grand 1 nke St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR-s current rnanagemertt

practices.

FURTIIER AFF7A+`7T SAYETIrl NAUGHT.

Darrell Kuhn

Swom in my presence and subscribed before me this K/kday of October. 2009.

i

Notary blic ^

RITA K SUHR
Notary Pub!ic - Slate ot Ohio

My Cummissioa Erpnrs May 13, 2011
8ecorded in Mercer Gounty
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of MELVIN KUHN, Relator,

was talccn by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Tuesday, February 2, 2010, at 2:00 p.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Naturai

Resources:

Rachel H. Stelzer

Assistant Attorney General

Environmental Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of. Relators:

Thomas H. Fusonie, Esq.

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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C 0 N T E N T S

WITNESSES DIRECT CROSS

Melvin Kuhn Mr. Fusonie-25 Ms. Stelzer-4

E X H I B I T S

RESPONDENT'S DESCRIPTION MARKED

A Affidavit of Melvin Kuhn 22
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MELVIN KUHN

of lawful age, a witness herein, beiny first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MS. STELZER:

MS. STELZER: Melvin Kuhn is being

deposed today and by agreement of

counsel.

Q. My name is Rachel Stelzer. I am

here on behalf of the Ohio Departmer.t of Natural

Resources. Mr. Kuhn, could you please statc your

name and address for the record?

A. It's Marvin Kuhn 2685 Oregon Raad,

Route 5.

Q. Mr. Kuhn, have you ever been

deposed before?

A. No.

Q_ The purpose of this deposition

today is so I can get a better understanding of

the flooding that's occurred on your property.

It's important that it you don't understand a

question, you ask me for clariEicatiori. V7ill you

agree to do that?

A. Yes.
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Q. Okay. And it's also important that

you speak loudly and clearly so the court reporter

can take down all of your answers. Have you

reviewed any documents in preparation for your

deposition today, Mr. Kuhn?

A. No.

Q Should I call you Mr. Kuhn or

should I call you Marvin?

A. Marvin is fine.

Q. Okay. Great. Marvin, where do you

work?

A. I farm.

Q. Okay.

A. That's pretty much it.

Q. How long have you been a farmcr?

A. Since forever, in the '70's.

Q. Okay.

A. Mid '70's, '75.

Q. Did you pursue any further

cducation after high school?

A. No.

Q- Can you please describe the

location of the property in which you own that you

allege has been taken in this case?

A. I don't have a house, I don't have
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a number. It's at the corner Erastus Durbin Road

and Bunker Hill.

Q. Could you spell both of those

roads, please?

A. Erastus Durbin is E-r-a-s-t-u-s

D-u-r-b-i-n and Bunker Hill is B-u-n-k-e-r

H-i-l-1.

property?

property?

Q- So we're talking about a single

A. Just a single property.

Q• And how long have you owned the

A. 1978.

Q. Did you know who owned the property

before you?

A. Meyers, last name is Meyers. Now

I'm not sure of his first name.

Q_ And how many acres is the property

you're talking about?

A. The property is 29.1 acres.

Q. Do you own any other property in

the area?

24 I) the

A. Not in the area, it's up north at

Do you kriow property in MercerQ.25
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County?

A. Yes, yes, yes.

0. So you own another property north

of the 29.1 acres that we're talking about?

A. Yes.

Q. Just that one single property.

Anything else?

A. No, there's two properties over

where I live at the 2685 Oregon Road address where

it's at. I got two properties over there.

Q. Okay.

A. But they're not close to the crcek.

Q. The 29.1 acres we'll becn talking

about, do you lease or rent that property or do

you farm it yourself?

A. Corporation farms it.

Q. What corporation?

A. Kulu1 Farms.

0. Okay. Can you describe where the

29.1 acreas is in relation to Beaver Creek and

Wabash River?

A. I'd be about quarter mile east of

Beaver Creek.

Q. So how far away are you from the

Wabash?
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A. I'm way far away, seven or eight

miles probably.

Q. Okay. How far away are you from

Grand Lakes St. Mary's western spillway?

A. Oh, about seven or eight_;niles.

Q. And so how far away are you fron

the Indiana state line?

A. Probably three maybe €our mile.

Q. And of this 29.1 acres, how much o

your property are you alleging has been affected

by flooding?

A. Oh, right at 9 acres.

Q.

property?

Do any watcrways run through your

A. No.

Q• Are there any hills or different

elevations on your property?

A. No, it's pretty much flat now.

Q. Pretty flat?

A. Yeah.

Q. You said your home -- there is not

a house on this 29.1 acres?

A. No.

49
24 11 Q. Are there any other structures, any

buildings?25
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A. Somebody else owns a house in

between me, I'm on the house right in the middle

of my farm, but it was sold off before I bought

it. I just bought the bare grounds less what the

house that was Chere.

Q. So there's a home on this 29.1

acres?

A_ Not on my 29.1, no-

Q. Okay. So the property we're

talking about, 29.1 acres, there's no building on

this property?

A. No.

Q. No grain elevators?

A. Nothing.

Q. Nothing. Okay. Of the 29.1 acres

do you farm the entire property or does Kuhn Farms

farn the entire property?

A. Yes.

Q. All 29.1 acres?

A. Yes, that's what the Government

says it is, 29.1.

Have you always farmed the property

since you bought it in 1978?

24 11 A. Corporation has, yes.

IIm-hum. Can you please describeQ -25
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the drainage system on the property?

A. She's got a main tile through it,

if you will

Q. A main tile?

A. Yeah, just the tile that the tile

hooks i.nto.

Q. Okay.

A. I call it the "main tile." It's an

8 inch tile with a little 4 inch tiles out from

it, drains into the 8 inch tile.

Q. Did you put those tiles in?

A. Ycs.

Q. When did you do that?

A. That would have been 1981 or '82.

Q. Have you made any other

improvements to the land to alleviate drainage

problems?

A. No.

Q. Have you ever thought about making

any other improvements to alleviate drainage

problems?

A. No, therc's really nothing that,

that i know I can do, no.

Q. Okay. Do you participate in the

Conservation Reserve Program?
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A. No, rrot on that farm.

Q. And do you participate in the

Wetlands Reserve Program?

A. No, there's no wetlands on there.

Q. Before you acquired the property in

1978, what did you know about it?

A. Oh, it was just good productive

farm larid. It was right next to some of the other

farms we had farmed.

Q. Did you speak with the previous

property owners before you purchased the property?

A. Yes, I guess, yes.

Q. Were you aware in 1978 when you

purchased the property that the property flooded?

A. It never flooded.

Q. So you were not aware of airy

flooding problems on the property when you

purchased it?

A. No.

Q - So from the time you purchased the

property in 1978 until 199'7 when the new spillway

was constructed, did you experience any flooding

on the property?

A. No.

Q. None?
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no.

Q. And you stated before that you're a

quart:er mile from the creek?

A. Right at a quarter, niight be

3/8ths.

Q. Around a quarter mile?

A. Yeah, quarter mile.

0. Okay. So at no time between 1978

q nd 1997 did you have any standing water on your

property?

A. No.

Q. Okay. IIow often has flooding

occurred since the spillway, the new spi.llway was

c:onsLructed in 1997?

A. I get minimal flooding probably

most years, but it's very minimal. The only

problems I had in the bad years of, you know,

'03-'05 and then this past spring, that's about

Q. Okay. Lot's talk about what does

"minimal flooding" mean, how deep is minimal

flooding?

24 11 A. That's maybe 6 inches

Q. Okay.25
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ll -amounts of acreage.
1 A, -- with sma

11 2
Q. What's "small amounts of acreage?"

3 A. Oh, maybe five, six acres,

4 something like that.

5
Q. How long will the 6 inches of water

6 stay on your property?

7
A. Probably around a week, depending

8 on how quick it goes down.

9
Q. Are you able to use the property

10 durirrg this time?

11
A. Not till it goes c3owri, no.

12
Q. Do you remember what years you've

11 13 e
xper.ierced minimal flooding speci.fically?

14
A. It's every year- I mean to some

i5 d
egree it's -- it's just every year.

16
Q. When was the last time your land

17 f
looded, either minimally or what you characterize

18 a s bad?

19
A. Oh, within spring this past year

20 2009.

21
Q. How many acres were affected in the

22 Spring 2009?

23
A. I had to replant between 7 and 8

E
24

acres. It's likc 7 and a half acres.

25 Q•
Okay. How often did water stay on
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your property?

A. I would say probably a week in a

half, something like that.

Q. And what do you characterize as

Spring 2009 flood is minimal or bad?

A. In between there.

0. Okay. 8o pr.ior to Spring 2009,

when was the last time your property flooded?

A. In 2008.

Q. Okay. When in 2008?

A. It's hard for me to recall, I would

say probably in the spring, that's normally when

wc have major of our problems, spring, April, May.

Why do you think the major of your

problems occur in the spring?

A. Usually from the not knowing that

from the snow melt and the spillway is so high,

and typically in this area we get our rain, you

know, April, May. Sometimes the grourid is froze

from the spillway. I mean it's just -- we just

can't control what the spillway does when it's

right on top, so. Wouldn't that way before, so.

4• How long did the water stay on your

property in the spring 2008?

A. Can you give me that question
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again?

Q. How long did watcr stay on your

property in the flood event in spring 2008?

A. It was less than a week I would

say.

Q. Did that floodimpact your farming

acl:ivities?

A. Yes.

Q. How?

A. Well, we didn't to plant as early.

Our yield of course was, wasn't as good atid

Your yield in 2008 was good?

A. It wasn't as good.

Q- Wasn't as good?

A. No, as it should be which caused

compaction.

Q, What is the reason you don't

believe your yield wasn't as good in 2008?

A. Wasn't as gooc3 in 2008 because of

the water which caused compaction, and it was late

and we got put out, 'cause we couldn't plant as

early.

Q. In the spring 2008 how many acres

of your property was impacted by flooding?

A. I would say probably five.
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Do you notice a difference between

-- Did you notice the difference betweeri the yield

on that 5 acres versus the rest of the property,

24 acres or so?

A. Yes. It's hard to explain, but

when the combines went across there you have a

monitor on there, arrd you vaent 3 to 5 acres, it

would get drought, and -- there's beans -- you

might draw 15 bushels, where the other one was

making maybe 40 the rest of the field, something

like that.

Q. So the rest of the field is twice

as productive as these fivc acres?

A. At least, yeah.

Q. FIow deep was the water in the

spring 2008 flood event?

A. I'd say a foot or just a little

less, maybe 11, 12 inches,^rsomething like that.

Q. prior ta spring 2008, what was the

last flood event you remember?

A. Last one 1 remember is probably

2005. I mean I know it flooded in between there,

but I can't recall dates and stuff.

Q. Did you say Spring of 2005?

A. 2005.
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Q. 2005. Was that in the spring, as

well?

A. I would call it spring, yeah.

Q. How mariy acres were impacted then?

A. I would say nine, ten, something

like that.

Q. So, it was a bigger flood event

than this past Spring 2009?

A. Yeah.

Q•

2 0 0 5?

How deep was the water in Spring

A. Between a foot and 2, 1'd say foot

and a hal.f probably.

Q• And how long did the water rema-in

on your property?

A. Probably a week and a half.

Q. And prior to the Spring 2005 flood

event, what was the last flood you remember?

A. That would have been 2003.

Q. What part of the year?

A. My memory isn't real good, but I

think it was in the, what I call the spring.

0. Okay. What months do you consider

the spring?

A. Any time after winter, probably
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April, May, June what I would, what I'd classify

as spring_

Q. Was the spring 2003 flood worse

than the spring 2005 flood?

A. For rne, close to the same, might be

a little worse, but close to the same, yeah.

Q. How many acres do you remember

being affected in the Spring 2003?

A. I would say about the same nine or

ten acres.

Q. How long did water stay on your

property then?

A. A year, about a little over two

weeks.

Q. What was water in spring of 2003?

A. Close to 2 foot.

Q. Prior to Sprirrg 2003, what was the

last flood event you remember on your property?

A. I really can't retnember any of the

dates. It's just about every year, but I can't,

can't put a date on it.

Q- So the flood events you remember,

2009, 2008, 2005 and 2003,

floods in arry way?

did you document those

A. Can you explain exactly?
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Q. Yeah, sure, sure, sure. Did you

take any pictures of how these floods existed on

your property?

A. No, I didn't take any pictures.

Q - Did you keep some sort of log or

dairy of conditions, field conditions?

A. Not really, no.

Q. Can you think of anywhere, any

document of the floods that have occurred on your

property would be written down?

A. No, not, not that I've written

down, no.

Q. Do you know it when there is

water, standing water on your property, did that

mean that the Beaver Creek is flowing out of bank?

A. That's the only way it can get

there to me, yeah.

Q. So never is the Beaver Creek in

bank in your property floods?

A. No, there's no way.

Q. How have the fioods we just

discussed impacted your property?

A. well, it -- it blows out the tile.

About every year I have fix tile. It washes away

some of my ground. It affects, you know, the
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yield, the corporation what we pay, and I guess

that's about it.

Q. Is there any documentation of the

tile drainage failure?

A. 'rhere ain't no documentation, I

just have to fix it every year.

Q. As a resu'It of the floodings that

occurred our property, have ycu made any

adjustments in the use of your property?

A. Just the way we farm, is the only

diffcrence it would be.

Q•

farm it?

How have you adjust the way you

A. You wait a little longer in the

spring before you attempt it, but other than that,

no, I haven't done anything.

Q. Since the spil.lway was modified or

changed in 1.997, have you carried crop insurance

for this property?

A. Yes.

Did you submit any claims for crop

loss due to flooding at any point since 1997?

A. Yes.

Q. In what years?

A. Without looking at the recorc3,
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can't say what years, I mean it's -- I know wtiat

happened in 2003, 2005, this past year I know. I

think in 2008, but that was not yield loss, that,

was revenue loss which have, you know, nothing to

do with yield. I really can't say how many we

got. Like 16 units of beans crop. I can't

remember, go back then.

4. Do you hold office in t.he Kuhn

Farms Incorporated?

A. I'm Secretary Treasurer.

4- Is Kuhn F'arms alleging that

property has been taken by flooding in this case?

A. This property near mine, is that

what

4• Is Kuhn Farms alleging that its

property has been taken by flooding?

A. Kuhn Farms, no.

4- So the 29.1 acres vle've beeri

talking about, what do you believe is the value of

that property today?

A. Nothinq in that area has really

sold. If a person didn't know it flood, it has to

be the value, but I couldn't sell it that way,

knowing that it flooded, so I'd have to tell 'em.

It's probably worth maybe 50 or 60 percent of what
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appraised?

Q. Is your property been recently

A. No_

(Affidavit of Melvin Kuhn, marked for
ideritification as Respondent's -

Melvin Kuhn Exhibit A.) . . ...

Q. Melvin, I'm going to hand you

what's been marked Exhibit A. This is your

affidavit dated the 10th day of October 2009,

correct?

A. Correct.

Q. And that's your signature on

Page 3 of that document?

A. Yes, that's me.

Q. Did you write this affidavit,

Marvi.n?

MR. FUSONIE: Objection. Vague.

You can answer.

A_ Did I write it?

Q. Um-hum.

A. I told em what to write, hut I

didn't type it, no.

Q. Okay. Who helped you prepare the

24 I' document?

A. Who helped prepare it?25
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Q. Um-hum.

A. I was there, you know, talking

3 to --

4 MR. FUSONIE: Hold it. The only

5 question was: Who helped you prepare

6 it?

7 A. Well, nobody helped me prepare it,

8 as far as that goes, if that's the question.

9 Q. So but didn't you just tell me that

10 you didn't type the document?

l. 1 A. I didn't type it, no.

12 Q. Okay. So I'm asking who typed the

E
13 document?

14 A. The attorney I assume typed it.

15 Q. Okay.

16 A. If that's was the question.

17 Q. That was the question.

18 A. You got to go slow for me.

19 Q. Please.

20 A. You got to go slow for me.

21 Q, okay. Could you please look at

22 Paragraph 2. Now paragraph -- Actually Paragraph

23 2 and 3 both refer to a Mercer County parcel

E
24 number, correct?

25 A. Yes.
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Q. okay. And Paragraph 2 and 3 refer

to the same parcel number?

A. Yes.

Q. Is that the property we have been

talking about.?

A. That's it, yes.

Q. The 29.1 acres?

A. Yes.

Q. You own other properties in Mercer

County, correct?

A. Yes.

Q. But the property in the parcel

number in Paragraphs 2 and 3 is the only property

that you're alleging has been taken in case,

right?

A. From me, yes.

Q. Okay. Marvin, what are you hopirig

to a accomplish in this lawsuit?

A. To get my ground back to like it

was when I bought it, to get the spillway

controlled and stop the floodina.

MS. STELZER: I don't have any

further questiorrs.

DIRECT EXAMINATION

BY MR. FUSONIE:
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Q. Marvin, how old are you?

A. 52.

Q. Have you lived all your life in

Mercer County?

A. Yes.

MR. FUSONIE: That's all the

questions I have. Any follow-up,

Rachel?

MS. STELZER: No. Thank's, Marvin.

MR. FUSONIE: if the state orders a

transcript, from your question-answer

session, you have the right to review

thaL transcript for any errors and to

correct those errors. I can't tell. you

to do so, but just recommerid to

everyorie --

MR. KUHN: Yeah, okay, T'll read

it.

MR. FUSONIE: So you'd like to read

the transcript?

MR. KUHN: Yes.

MR. FUSONIE: Thank's.

------- -------- _
Melvin Kuhn

(At 2:47 p.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said MELVIN KUHN was by

me first duly sworn to depose the truth, the whole

truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said MELVIN KUHN; that said deposition

was taken in all respects pursuant to agreement

and stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 15th day of

February, 2010.

My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio
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Q. Marvin, how old are you?

A. 52.

Q. Have you lived all your life in

Mercer County?

A. Yes.

MR. FUSONIE: i'hat's all the

questions I have. Any follow-up,

Rachel?

MS. STELZER: No. Thank's, Marvin.

MR. FUSONIE: If the state orders a

transcript, from your question-answer

session, you have the right to review

that transcript for any errors and to

correct those errors. I can't tell you

to do so, but just recommend to

everyone --

MR. KUHN: Yeah, okay, I'll read

it.

MR. FUSONIE: So you'd like to read

'the transcript?

MR. KUHN: Yes.

MR. FUSONIE: Thank's.

-L,^.^-^`'c.^.-------------
M-e3:lv_i-n Kuhn

24

25

(At 2:47 p.m., the deposition concluded)
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I,iA 4^^ ^^ ^:^l , have read the transcript
of my deposit.ion taken in this pending.matter or
the same has been read to me. I have noted all
change in form or substance on this sheet
this^day of Jvdti2c14 , 2010 .
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AFFIDAVIT OF MARYIN K111IN

STA7'E OF OHIO

COUNTY OF MERCER
) ss:

My name is Marvin Kuhn. I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein arc within my personal knowledge and are true and correct. I

state as tollows:

7. I am a Relator in this mandamus action seeking compensation for the property

tal:en by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specificaliy. I am an owner of real estate described as Mercer County Parcel

Number 28-017400.0100.

3. 1 have owned since 1978 Mercer County Parcel Number 28-017400.0100.

4. The Beaver Creek is a'/< of milc from Mercer County Parcel Numbers 28-

017400.0100.

5, Since ODNR replaced the westem spillway of Grand Lake St Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water flow out of Grand Lake St_ Mary's,

Mercer County Parcel Number 28-017400.0100 has been subject to continuing, persistent,

frequent, and inevitable severe flooding from the westem spillway of Grand Lake St. Mary's.

6. Specifically, as a result of ODNR's replacement of the westem spil3way and its

current management practices, Mercer County Parcel Number 28-017400.0100 has flooded

atmost every year, and some years it has flooded several times. On each occasion, 28-

017400.0100 was inundated with water at depths varying from approximately one to two feet.

DON000346
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7. Since ODNR's replacement of the westem spillway and its current management

practices. Mercer County Parcet Number 28-017400.0100 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mercer County Parcel Nurnber

28-017400.0100 remained inundated with water for a period of up to two weeks.

8_ Prior to ODNR's replacement of the western spillway and its current management

practices. Mercxr County Parcel Number 28-017400A100 never tlooded.

9. To date, the most invasive fluod occurred in 2003 with approximateiy 9 acres of

Mercer County Parcel Number 28-017400.0100 being flooded with approximately up to one to

two feet of water for approximately up to two weeks. A true and accurate copy of black and

white aerial from the Mercer County Auditor's website of Mercer Courny Parcel Number 28-

O17400.0100 is attached herelo as Exhibit I. I have shaded in the area of the parcel that was

Aft flooded in 2003.

10. Mercer County Parcei Number 28-017400.0100 also experienced severe flooding

in 2005.

11. Mercer County Parcel Number 28-017400.0100 was again Oooded as recently as

twice this spring 2009.

12. As a direct result of the tlooding. Mercer County Parcel Number 2 8-0 1 74 00.0100

has suffered darnage in the fomt of crop losses, field erosion, bank erosion, the deposit of silt,

sand, stones, and other debris, soil compaction. and drainage tile failure.

13. The flooding caused by ODNR has substantially destroyed the valuc of Mercer

County Parcel Namber 28-017400.0100.

14. I believe that the intermittent, continuing, persistent, frequent. and increased

seYere flooding from the westem spillway of Grand Lake SL Marys will inevitably recur as a

Afth

2 DON000347
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result of ODNR's reptacement of the westem spillway and ODNR's curtenF inanagernent

practices.

FURTHER AFFIANT SAYETH NAUGHT.

. . . .. . . . . . Marvin Kuhn . . . .. .. . .. .

Sworn in my presence and subscribed before me this ^̂ day of October, 2009_

R4TA K SUHt3
hutei q Public • Edsle nt 1}b+o

My BomrrNSSmn &p+res May 13,2011
Aecortled in M1lercer County

E

dON000348
3
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AFFIDAVIT OF MARVIN KUHN
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IN TIIE SUPREME COURT OF OHIO

2 STATE CF OHIO
EX REL., WAYNE T. DONER, et al.

vS.
CASE NO. 09-1292
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SEAN D. LOGAN, DIRECTOR
OHIODEPARTMEN7' OF NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATt1RAL RESOURCES

2045 MORSE ROAI)

COI1UMBiIS, OStIO 43229-6693

DEPOSITTON of LINDAB. LINN, was

taken by the Respondents as on cross-examination,

oursuant to the Ohio Rules of Civil Procedure, and

pursuant to agreemerrt ot counsel, at the Cent.ral

Service Building, 220 West Livingston Street,

Cel:i.na, Ohio 45822, on Friday, February 12, 2010,

at, 1:00 p.m., before Edna M. Hawkins, Professional

Court Reporter and a Notary Public within and for

the State of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240
(513) 342-2088

(573) 342-1820

www.ohiodcposition.com

25
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Daniel S. Martin, Esq.

Environmental Enforcement
30 East Broad Strcet, Floor 25

Columbus, Ohi.o 43215-3400

On Behalf of the Respondent!

Thomas H. Fusonie, Esq.

and

Martha C. Brewer,

Attorney aL Law
Vorys, Sater, Scymour and Pease LLP

52 East Gay Street
Columbus Ohio 43216-1008
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LINDA B. LINN

of lawful age, a Relator herein, called as on

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testified

as follows:

BY MR. MARTTN:

4-

CROSS-EXAMINATION

MR. MARTIN: Good mor.ning.

THE Wi'1'NESS: Good morning.

Could you please say your name and

spell it so the court reportcr can put that into

the record, please.

A. Linda D. Linn, L-1-N-N.

MR. MAP.TIN: Well.., good morning, Ms.

Linn. My name is Dan Martin. I'm wi.th

the Ohio Attorriey General's Office and

representing the State of Ohio in the

action brought against the Department of

Natural Resources, and today I'll be

asking you some questions, and the first

question I usually ask folks is whether

they've ever had their dcposition takcn

before.

THE WITNESS: No.

MR. MARTIN: Okay. Well, I'll just.
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go over a few basic ground rules that

will help us this morning. The first

thing you may hayez'noticed is that the

court r.eporter swore you in, so although

you're not in a courtroom with a judge,

basically, this works the same way in

that you are sworn, under oath, and t.hat

when I ask you questions, you'll need to

answer them truthfully and to the best of

your ability.

Another thing is to try to give a

verbal answer to my questions because

it's natural in conversation we say un-un

or uh-huh or maybe shake our head or nod

our heads. It's hard for the court

reporter to pick that up arnd put it into

the record. So if your answer is yes,

then say yes, verhally, rather than maybe

an uh-huh or something like that. That's

hard for the court reporter_

I'1l be asking you a series oi

questions and it's just important that

you let me get my question out and then

wait, even though you think you may know

how to answer, just wait until I ask my
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coniplete question and then answer

because; if we start talking at Lhe same

time, then that also gets confusing for

the court reporter. So i'1l do my best

rrot to talk when you're talking and just

ask for the same, so if nothing else, for

the sake of the reporter.

We're not trying to make this, you

know, painful or difficult, so if you

need to take a break for any reason, you

know, let us know and we'll take a break.

I don't expect we'll be real long this

morning, but if you do need to take a

comfort break, that's totally acceptable

and just let me know that.

And also we're trying to get

accurate infonnation about the case.

We're not trying to, you know, confuse or

mislead you, so if I ask a question that

you find confusing or misleading, by all

mearis, let me know that and ask me to

repeat the question or rephrase the

question because if you answer the

question a certain way, we'll assume that

you understood the question, so if you
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don't understand it, you know, I.et us

Jcnow that and I can ask the question a

di_fferent way.

And I did wakc up today with a bit

of laryngitis, so it's entirely possibLe

as I go through the morning Chat my voice

may tail off, so if you don't hear the

question or, you know, I-- you just

can't hear what I say, please let me know

so T can ask it again and make sure you

heard the question.

All right. Does that make sense to

you so iar?

Q-

THE WITNESS: Yes, it does.

All ri.ght, very good. We'll go

ahead and just start with some basic background

information. Ms. Linr„ do you l:ve in Merccr

Cour.y?

A. Yes, I do.

Q - And how long have you lived here?

A. All my life, 60 years.

Q. Sixty years? And where do you

live?

A. 141 Skecls Road, Celina.

(? . And your background as far as
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edncation, can you te]7 me how far you werrt in

school?

A. Just high school.

Q-

you hold?

And after hiqh school, what. job did

A. Always office work.

Q-

worker?

Arid today, are you still an office

A. Yes, I am.

Q. And where do you work?

A. The Reynolds and Reynolds Company,

here, in Celina.

Q. And if you could, just tell me what

sort of general work you do for them in the oftice.

A. It's a printing company. We print

buesiness forms and I'm in customer service. I takc

orders, solve problems.

0. So it's customer, basically?

A. Yes.

Q. And how long have you been with

Reynolds and Reynolds?

A. Forty-two years.

Q. And any job prior to Reynolds and

An. 24 Reynolds after high school?

A. I worked one month in a -- at a25
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place in Coldwater that's no longer in business

that sewed garments.

Q. Okay. Do you have any specia7.

licenses, other than the driver's license, fi.shing

license, things like that, but any kind of

professional license, maybe a commerc-ial dri.ver's

license, for example?

A. No.

Q. In your position with Reynolds and

Reynolds, have you had the opportunity to take any

training that, maybe, the company would offer, like

seminars and things of that nature?

A. A littlc bit, very little.

Q- And what types of trairiing would you

have at Rcynolds and Reynolds?

A. Mostly product. One time, I did go

to Columbus and see a car auction because the

people there, buying the cars were using our

business forms.

Q- So, basically, product familiarity?

i7m-hum.

Okay. And that'd be a good example

where you want to say yes or no.

A. Sorry. Okay, tiow do I know that.

0. That's all right. So yes?



10

E

E

E

I.

2

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yes.

Q. Okay, thank you. What I'd lilce to

do, Ms. Linn, is just ask you some questions about

the property you own and issues you may have

experienced with that.

MR. MARTIN: Let me mark thi.s as

Exhibit A. 'I'his is a copy of an

Affidavit.

Q.

(Xerographic Document, Affidavit of

Linda B. Lynn, was marked for

identification Exhibit A.)

And just look back to page 3 of the

document and I just wanted to verify, is thaC your

signature l.here?

A. Yes, it is.

Q•

Affidavit?

And do you remember signing this

A. Yes, I do.

And why don't we just back to the

first page. The ntimbered 2 paragraph identifies a

parcel, approximately 97 acres of real estate,

dcscribed as parcel number 29-002200.0000 and it

states here that you're the owner of that parcel;

i.s that still true today?

A. Yes.

Q. And when did you first become the
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owner of this piece of property?

A. In -05, when my father passed away.

Q. And did you inherit the property in

its entirety or do you have an interest that you

share with anyone else?

A. I share.

Q. Okay. Who else is a property owner?

A. Calvin Fe 9-

Q. And who is Calvin?

A. He is my cousin.

Q. And is the interest 50/50?

A. I own two-thirds; he owns one-third.

Q. The parcel, itself, though, is it

divided in any way?

A. No.

Q. And paragraph number 4, numbered 4,

describes the parcel as lying near the Wabash

liiver, on its north side. Can you tell me how

close your property is to the Wabash?

A. Approximately a third of a mile, I

would say, maybe less.

Q. And the Wabash is north of your

property; is that correct?

A. South.

Q• South of your property? Is your
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property near the Beaver Creek?

A. No.

Q•

page

If you'll just turn to the second

of your Affidavit.

(Witness complying.)

dust to look at the pax-agraph rn.mbcr 8, discusses a

flood in 2003. Do you remember that flood?

A. Yes.

Q. And I note that you inherited the

property in 2005. Were you familiar at all with

the property in 2003?

A. I've been familiar with t;tiis

property all my ].ife.

Q- And in 2003 did you, personally,

observe the property?

A. Definitely

Can you tell me how deep the

flooding was on that property in "03?

A. On my property?

Q. well, we'11 say the parcel that's

identified in your Affidavit here.

A. Okay. Well, I didn't actually walk

in it; you wouldn't want to. I know all the, all

the ground cover was covered. It could have been a

foot -
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Q. And the Affidavit Lhere, paragraph

8, it re£erences a map and we can go ahead and take

a look at that. That might assist us. It's

Exhibit 1 on your Affidavit and this is a copy of a

copy, so I apologize it's not, maybe, the clearest

here, buC can you find your parcel that's shown on

the map here.

A. The part that flooded?

Q. well, let's first identify - Yeah.

Is it on both sides of Skeels Road?

A. My property i.s on both sides. The

only flooded area is just on -- is south of my

house.

mark'?

Okay. So Lhere is a d-arker area

guess, south side of the --

Yes.

-- property? And did you make that

A. Yes, 1 did.

Q-

represent

And what's that darkened area

A. Thal:'s the flooded area.

Q. In 2003?

A. Yes.

Q. Arrd you -- Stri.ke that. You
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mentioned that it was maybe a foot. Did you have a

chance to try to measure that dept.h?

MS. RREWER: Objecti.on. You can go

ahead.

A. Oh! No, I did not.

Q. So the depth was -- that we talked

about, was that an estiniate that you made'?

A. Yes.

Q. What did you use in your mind to

sort of come to that conclusion?

MS. BREWER: Objection. She

testified that it covered the ground

cover, so it's asked and answered. You

can go ahead though.

A. Wculd you ask me that question

again, please.

Q_ Sure. I'11 re_phrase it. What

factors or facts did you use to come to your

conclusion t.haL it was, maybe, a foot deep?

MS. BREWER: Objection.

A. Well, there is a fence row in

between my property and the ICnapke's property and I

know that the fence row goes up a little bit and

the water crossed over that high part and I know

there was st=anding water, and with covering the_
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ground clutter that was there, like the stubble of

the crop of that year and then having to go up over

the little fence row, I just think that's a fairly

accurate guess.

Q - Okay. How lorig did that shaded area

remain covesed with water?

A. I don't know exactly. Several

weeks, long enough to lose the crops.

Q. And what sort of crops were planted

there that year?

A. Well, I can only go backwards and

guess. I know in -10, we're gonna have wheat and I

know last ycar, we had corn and the year beforc

that was soybeans and then the year before that

would have been wheat, so we can only go backward.

Q - So you, as far as you know, is it a

rotational basis on the crops?

A. Pefinitely_

Q- Uo you know approximately how many

acres of crop were lost that year?

A. About 10.

Q• And Ms. Linn, do you farm the

property yourself?

A. No.

Q. Do you rent it out to someone?
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A. Yes.

Q. Who do you rent it out to?

A. Bill Muhlenkamp.

Q. Bill Muhlenkamp?

A. Umhum.

Q_ And if you know, how long has Mr.

Muhlenkamp been farming this parcel?

A. I would say he started back in the

'70's.

Q• So it would be fair to say that your

-- I'm sorry. Who did you inherit the property

from? I apologize.

A. My father.

4- Your father? Would it be fair to

say that your father had rented to Mr. Muhlenkainp

when he owned the property?

A. Yes.

Do you lcnow if anyone else, other

than Mr. Muhlenkamp -- and again, if you know --

did anyone other than Mr. Muhlenkamp rent the

property for farming while your dad owned it?

A. Previous to the -70's, yes.

4- Do you know who that might have

A. Well, one was Cal.vin and I believe2S
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Bill's brother, Harold, did. A Robert Baumer

(spelling) B-A-iJ-M-B-R, who is passed away, he did_

Belore that, I would have been fairly young where I

can just say I, really, right now, can't recollect.

n. And that's fine. currently, how

much are you paid for the farming rights from Mr.

Muhlenkamp?

A. We do not cash rent. We go S0/50.

Q• And by that, does that mean that

whatever he's able to sell the crops for, you share

the proceeds?

A. Yes.

4- Well, to be real specific, he

doesn't -- the crop is divided, but he knows that

where -- He takes my crop to whatever grain

elevator he chooses and he knows that I won't just

sell it immediately and -- And then I think Calvin

always stores his and waits on the grain pri-ces to

fluctuate and tries to sell at a high time and he

knows that, too. So when he takes -- I don't even

know what he does with his grain. He might take it

to an elevator; he might store it on his own

property, but he divides it and then he takes my

share and Calvin's share to the same place and then

he tells them two-thirds of this is Linda's; r want
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to sell it now, and onethird of it, I believe that

Calvin always stores.

Q. okay. So Mr- Muhlenkamp does the

work of the actual farining and taking out of the

crops and then he helps divide it un betwecn you

and your brother and --

A. It's my cousin.

Q. I'm sorry -- your cousin and that's

Calvin?

A. Yes-

Q. Do you keep any records of crop

yields from your parcel.?

A. Not really, just check stubs for

income tax purposes.

Q - If you know, does Mr. Muhlenkamp

keep any records of the crop yield from your

parcel?

A. I don't know.

Q - The 2003 flood that we had talked

about, do you have any records of the crop loss for

that vear?

MS. BREWER: Objection.

A. No, I don't.

Q. Do you know if Mr. Muhlenkamp would

have any records of the crop loss?
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MS. BREWER: Objection.

A. I don't know.

Q. Do you know, Mrs. Linn, the monetary

value of the crop loss that you experienced in

2003?

Q-

No.

And the property on the map, going

back to the map, you mentioned the Knapke p-roperty.

Is that -- If you could kind ot point to that on

your map. Which one is the Knapke property?

A. It would be here.

(Pointing on map.)

Q- Okay. That's to the south of the

shaded area?

A. To the south of the shaded area,

yes.

Q. Besides the 2003 flood that we were

talking about, havc you seen aay other floods on

this property?

A. In -05 and -08.

Q. And how much of your property was

flooded in '05?

A. I think it was prctLy much the same

all three times.

Q. So your recollection would be it
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would be pretty much the same in '05 and '08,

compared to -03?

A. Yes. '03 was worse, but it was the

same area, basically.

Q. in what way was -03 worse?

A. I just think there was more wat-.er_

Q. Doyou think it was deeper in '03?

A. I would guess yes.

Q. Did ttte area that was flooded last

longer in '03?

A. Yes.

Q. In '05, what's your recollection of

how long the area was flooded?

A. I think, again, several weeks.

Q. And how about 2008?

A. Probably a couple of weeks.

Q. Do you recall if you had a crop loss

in '05?

A. Yes.

Q. If you can recall, what type of crop

did you lose in 05?

A. Agai-n; I would have to go back, but

it would have either been soybeans, corn or wheat.

Q. Do you have any record of the

monetary value of that lose?
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A. No.

Q. Do you recall if you made a claiin on

insurance for- the crop loss --

MS. BREWER: Objection.

Q. -- in '05?

A. We only carried crop insurance for a

couple of years because my dad and I were talking

about -- Well, my dad. When crop insurance, and I

don't really remember how many years ago it was,

but there was a time when they kind of suggested

that you have crop insurance and I'm going to guess

that would have been back in the -90's and he took

out crop insurance at that time because he thought

it was mandatory. So we really only had it a

couple of years and then we dropped it because wc

just never felt we needed it -cause it never

flooded like this previous to that time.

Q- What about 2008, what -- If you can

recall for 2008, maybe, what type of crop was

impacted?

A. Well, again, I'm just gonna have to

go back and say if -10 is going to be wheat and '9

was corn, then '08 was more than likely soybeans.

24 Q• Do you know how many acres of crop

were lost in '08?25



22

1

4

5

6

7

8

9

10

11

12

13
11

14

15

16

17

18

19

20

21

22

23

24

25

A. Close to 10.

Q. And let's talk about the history of

the parcel in terms of flooding. You had mcntioned

that in the past, you didn't feel the need to be as

concerried about flooding because you hadn't seen it

flood as much. Do you recall there ever being any

type of flooding on Che property prio.r to, let's

say, 1997?

Q -

No_

And after 199'7, and it's referenced

in your Affidavit as the date when the spillway was

modified, is that when you believe that the

flooding began?

A. On my property?

Q. Yes.

A. We didn't have -- '03 -- Between -97

and '03, we didn't have anything this serious.

Q Was there ever any flooding that at

all that you recall besides the years that we

discussed, -03, '05 and '08?

A. I can't tell you what years. I mean

there was water there between '97 and '03, but it

just -- there wasn't as much and it didn't stay as

long. It may have hurt the crops, but it didn't

ruin them.
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Q. And what would be an exampie of the

crops being hurt. I mean what would that nlean?

A. Well, they usuaily just turn yellow,

instead of the normal, healthy green-

Q. But as far as still being usable as

a product, they would still be usable?

MS. BREWER: Objecti..on.

A. Yeah. I would just say less yicld.

Q. Okay.

A. And then someCimes too damp and too

much moisture and then you get docked for that at

the grain -- aL the mill.

Q. Let's just go to paragraph 12. Tt's

on page 3 of your Affidavit. Paragraph number 12

states thaL the flooding caused by ODNR

substantially impaired the value of the parcel. i

guess my first question would be what facts do you

have that indicate to you that the floodirig was

caused by ODNR?

A. Well, before the spillway was

chanaed, this didn't happen.

0. And when you say, "this didn't

happen," you mean the flooding

A. The flooding.

0. So there i.s -- I guess T just want
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to he clear so I understand the history of things.

So beforc the spa.llway was modified in 1997, there

was no flooding on thc property?

A. Correct.

Q. But after '97, therc was flooding?

A. Yes.

0. And what facts do you have that

support the statenient that the flooding has

substantially impaired the value of your parcel?

A. Well, the only thing I can say --

Excuse me -- is that it just didn't happen before

and now it does.

Q. Um-hum.

A. As far as impaired value, I feel if

I ever tried to sell it, nat_urally, they're going

to ask me if it ever floods and i'm going to have

to say yes and, you know, I'm sure that that would

hurt the value somewhat.

Q- By any chance have you, since you

took ownership, attempted to sell the property?

A. No.

Q- Let's take a look at the photograph

attached to your Exhibit there. It's actually

labeled Exhibit 2 and just wanted to ask you a

couple questions. Did you take this photo?
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A. No.

0. Do you know who took it?

A. The Knapkes.

0. And those are your neighbors; riqht?

A. Yes, Chey were at the time. They

still own the land; they just don't live there

anymore.

Q - And I won't ask you too many

questions since you didn't actually take the photo,

but were you with the Knapkes when they took this

photo?

A. No. I couldn't get to their house?

Q. And how did you get this photograph?

A. 'Phey shared them with me.

Q. Does it show your property?

A. Yes.

Q. And again, since it's a copy of a

photo, it maybe a little hard for you to identify

things, but does this area, depicted in Exliibit 2

here, does that show the shaded area that was

identified an the map we looked at?

A. Yes, it does.

Q. Does it show all of it or just part

2411 of it?

A. Part of it and I'll say most of it25
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or at least half.

Q. All right. Thank vou.

Exhibit

MR. MARTIN: I'll mark this as

B.

(Xerographic Photographs were marked

for identification Exhibit B.)

Here are some additional photos we

received and in the lower right-harid corner of

these pages, there's a number stamped, so I'll

refer to those. The first photo is 784 -- or

number 784. Is this just another copy of the one

we looked at or is this different?

A. Let me just look at all of them.

n_ sure, sur_e_

A. I think that's the same one. Yes,

Q. okay. What about the 785? Have you

seen this photo before?

A. Yes. And it you look at both of

these, then you've seen my entire land that floods.

Q• And do you know on 785, was that a

photo the Knapkes took?

A. Yes.

Q. And if you can, Ms. Linn, it looks

to me they have a white area down in the corner.

Is that a roadway there?
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A. Yes.

Q. Do you know which road that_ is?

A. Yes.

Q. From this picture, can you identify

which road, what the name of that road would be?

A. That's the Ohio-Indiana 1ine.

Q. Okay. So right on the state Line?

A. Um-hum.

Q. What's the name of that road?

A. You meanthe Ohio-Indiana Line?

Q. Yes. Is there a--

A. I think that is the name on that. --

Q_ Oh! State Line Road or somethirig

like that?

A. I believe the proper name is either

Ohio-Indiana Line or Indiaria-Ohio Line, but

everybody calls it the State Line.

Q. Okay. So just so I get the location

right, if you won't mind going back to your

Affidavit, Exhibit A there and opening up to that

Exhibit 1, where the map is.

(Witness coaiplying.)

Is the -- And again, the best as you're able to

identify it frorn the photo here, is State Line Road

the road that appears to run south of the shaded



28

11

E

1

2

3

4

5

6

7

8

9

10

1].

12

13

14

1S

16

17

18

19

20

21

22

23

24

25

area on your map?

A. South of the shaded area. No. The

state line is west of the shaded area.

Q. T see. So would that be the -

looks like there's a road that runs perpendicular

to -- or crosses Skeels Road. Would that be the

State Line Road?

A. Yes.

0. So it would be accurate to say that

the photo on 785 is looking towards the east,

roughly?

A. More nor.th.

Q_ Towards the north?

A. And maybe a little -- Tt may be a

little bit northeast, but more north than east_

Q. Okay_ Thank you. Cari you tell from

this photo or, actually, any of these photos what

the crop would tiave been that year. Actually,

maybe turn to page 786.

A. No, I truthfully can't. I'm sure it

was either corn or soybeans, but with, you know,

with this being a copy, no.

Q. And 786 and 787, you also believe

those to be piiotos the Knapkes took?

A. Yes.
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0. Okay. Thank you.

(Xerographic Document, a Certificate

of ?'ransfer was marked for

identification Exhibit C.)

Ms. Linn, I'm going to hand you

what's been marked as Exhibit C. These are some

property records that were provided and I just want

to qo over these brief-ly. If you can, if you'll

look at the first page. This is a Certificate of

Transfer and it indicates a Laura Nelson, who is

deceased, transferred some property and this is

from 1984. If you know, do you knowwho Laura

Nelson was?

A. She was my father's sister.

Q. And t_his indicates a transfer to two

individuals. Do you know who these people are?

A. Yes.

Q. And is Bevan Linn?

A. Yes.

Q. Okay. Who's Sevan Linn?

A. That's my father_

Q•

Linn?

And Romenia or Romania (pronouncing)

A. It's Romania and that's my mother.

Q. Okay. And is this, to the best of

your knowledge, when your father and mother became
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owners of thie property?

A. Well, at this time, he owned a third

and she owned a third and Calvin owned a third and

when she passed away, she -- my father inherited

her third.

Q. Okay. And in the same series, if

you could turn to page 940, and this is a

Certifi.cate of Transfer from 2005. Is this when

you inherii,ed the property from your father?

A. Yes.

Q. And this indicates a huudred percent

of the decedent's interest, so as I understand our

discussicn, your couai_n had already owned a share

of the property prior to your father's passing; is

trat correct?

brcak.

(Deponent becoming emotional.)

MS_ BREWER: Let's take a quick

A. Yes.

(Brief brcak taken.)

Q. Ms. Lirin, when you acquired the

property, the parcel we've been talking about this

morning, did you acquire any additional parcels?

A. Yes.

Q. Do any of those parcels have any
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flooding issues?

A. No.

0. So the parcel ttiat you feel has been

impacted by the flooding is the one that's been

identified in your Af_fidavit?

A. Yes.

(Xerographic Document, headed,

"Proof of Loss," was marked for

identification Exhibit D.)

Q. Okay- Ms. Linn, I'm going to hand

you an Exhibit, marked as Exhibit D and these were

among docunients we were provided and I was just

wondering if you had any knowledge about any type

of crop loss-related dronght that might have been

experienced in 2005?

MS. BREWER: Objection.

Q. Are you familiar with that at all?

A. i remember getting crop insurance

for a drought, but it would not have been for '05.

Q• I guess if you -- Yeah, if you're

holding it the way you are, up in the upper

right-hand corner, there's a indication, it says,

"Crop Year: 2005." Do you recall if there was a

drought loss that year?

MS. BREWER: Objection.

A. To my knowledge in '05, definitely
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corner.

In the upper top, upper right-hand

A. Oh, upper right!

Q. Yeah.

A. okay. Crop year, 'OS.

Q• Yeah. I was just trying to

understand what this Proof of Loss would have been

for?

A. I'm going to have to admi.t that I'm

very careless with records. I don't see how there

could be a drought in a flood year_ I'm wondering

if that's a mistake. I worider if, possible, it was

paid in '05 and maybe the drought was '04, but you

just couldn't have a drought and a crop loas in the

same year.

Q. And that's what I was trying to

figure out myself. So do you lrnow if there might

be some other records that would clarify that

issue?

A. My income tax records probably

would.

Q. Okay. Well, thank you. We'll put

that aside.

Ms. Linri, on the parcel we've been
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talking about, that we've identified on the inap,

are there any structures on that prope Y?

A. The parcel we're talking about -

Q. Yes, um-hum.

A. No.

Q. Was there any personal property, and

by that I mean equipment or other goods that were

damaged by flooding?

A. No.

Q. Has the property been used for any

other use other Llian far¢ung?

A. No.

Q. Do you know how much of the land on

that parcel is tillable?

MS. BREWER: Object.ion.

A. Almost all of it, except for the

little waterways that you see which is minimal.

Q-

parcel?

How many wateways are on that

A. I believe three.

Q. And that's fine if you want to refer

to your map, that's fine.

A. Yes, I'm pretty sure three.

Q• Do you know if any of them are

named? Do they have names for those waterways?
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that, years ago were farmed and it's my

understanding that waterways are to help erosion,

so that I would not call thein ditches.
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11

11

9

10

11

12

13

14

15

16

17

16

19

20

21

22

23

24

25

drainage tile on this property?

4.

located?

Yes, there is.

And do you know where that's

A. Well, just throughout, wherever.

Like wherever the man that did the tiling and my

father and the other owner or owners, wherever they

would determine it would be best. Wherever they

would think the best places to put it would be.

Have you been able to observe the

conditiori of the tile?

MS. BREWER: Objection.

A. No, but you know whcn they're broken

down or something because the land sinks.

To the best of your personal

knowledge, liave you had any damage or -- damaged or

broken tile on your parcel?
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MS. BREWER: Objection.

A. There has been some. It has been

repaired. Bill. Muhlenkamp, who does the farming,

is the type of man that he'll just see it and fix

it and so it would be possible that some of that

would happen without my knowledge.

Q. Is there any that was fixed or

repaired that he did tell you about?

A. No. I mean sometimes, things come

up just in casual corrversation, but I could not

begin to be specific about it.

Q. Um-hum. Do you know if you have any

easementa on your property?

MS. BREWER: Objection.

A. I'm not even sure I know what an

easement is,

Okay. Fair enough. Zs ther.e anyone

that has any type of right to use your property

other than you?

MS. BREWER: Objection.

A. Just Calvin and I mean, I don't

think there was ever evcn a written contract

between Bill and us, but, you Icnow, Calvin would

have the right to do anything and we would offer

thai- same privilege to Bill.
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Q. On this parcel, do you participate

in something called a Conservation Reserve Program?

A. Again, I'm not sure I understand the

wtiole aspect of conservation, but in my opinion,

that's what the waterways are. You know, it's all

for the, for the good of the land.

Q - Do you know it there are filter

strips on the propcrty?

A. I'm not sure I know the ditference

between a waterway and a filter strip.

Q- Um-hum.

A. Tn my opinion, they're the same

thing, but that might. not be accurate.

Q - Is there any area of the property

that is not rarmed in exchange for receiving

payment or compensation?

MS. BREWER: Objection.

A. oh, no. There's a woods on the

property, but, you know, no wild life area or

anything.

That probably took care of my next:

question, but just to make sure, to the best of

your knowledge, you don't participate in a Wetland

Reserve Program?

A. No.
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about, Mrs. Linn, were there any other losses or

damages that you can think of?

A. No. I don't want to be picky, but

if this is to be real official, it's Miss Linn.

Q. I'm sorry.

A. That's okay.

MR. MARTIN: I'zn c]ose to wrapping

up. I'm just going through some

questions, make sure I covered

everything.

1'HE WITNESS: That's iine.

Q. Ms. I.inn, do you have any

documentation regarding the value of the property

at the time that you acquired it?

MS. BREWER: objection.

A. Not to my knowledge. I don't know

if that would be on the actual, official paperwork.

Maybe it is; maybe it isn't, but I mean wherz I

acquircd the property, I'm an only child, so it was

quite cut and dry.

0. So you don't have any recollection

of whether there was an appraisal performed at that

24{ time?

25 A. I sort of think there was. Lcgally,
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would there have to be?

Q. Like, I can't answer it for you, but

if you don't know that, that's okay. You don't

know whether you have any documentt in your

possession as a result of tLe transfe:r t'iiat was a

appraisal of any type?

MS. BREWER: Objection.

A. As I say, I'm very lax in papervrork.

Q. Um-hum.

A. I know I have all the paperwork I

was given, but exactly what I was given, I don't

know.

Q-13
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Do you recall if the parcel is

exempted from death tax?

MS. BREWER: Objection.

A. I paid inheritance tax; I know that.

Q. On the parcel?

MS. BREWER: Objection.

A. Yes.

Q. We talked about the flooding in

2003. Do you remember whether there were storms at

the Lime of the flooding?

MS. BREWER: Objection.

A. I don't remember specifi.cs. I

remember rain.
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o. And wasn't it true that there were

at lease five days of rain?

MS. BREWER: Objection.

A. I can't say that 1 know.

Q. E)in-hum. Besides the Wabash, do you

have any recollection of whether any other

waterways flooded in that 2003 event?

A. I think the Beaver Creek did and I'm

not really familiar with the names of all the

little streams that there are. You know, there is

a 10 or 12 mile span from my house to the lake, so,

you know, I just don't know those things, but I

think everything did.

Q - And besides the spillway

modification in '97, did you ever look at other

potential causes ot the flooding?

MS. BREWER: Objection.

A. No. I mean, that -03 was the first

significant flood. There would be no reason

because wc didn't have flooding.

Okay. And your cousin, who is also

owner of interest in the property, do you know if

he is making a claim in this case?

MS. BREWER: Objectiori.

A. Yes.
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Q. Have you talked to your cousin about
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the case?

A. No, I have not. Calvin is in the

nursing hotEie. His son is trustee.

0. Okay.

A. And it would actually be his son

that would be doing it in Calvin's behalf.

MR. MARTIN: All right. I have no

more questions for you.

MS. BREWER: I have a few follow-np

questions.

DIRECT EXAMINATION

BY MS. BREWER:

Q-

property map which i:s Exhibit 1 to your Affidavit.

Is your home located on this map?

A. Yes, it is.

Q. And where is it?

A. On the other side of Skeels Road.

Q. Okay. So you're iridicating the

boxed-in area, on the north side of Skeels Road?

A. Yes.

11 you?

25

0.

Ms. Linn, we've been looking at this

Okay. And who lived there before

A. My father built the house and I
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moved in with him when he built the house.

Q. Okay. So how long have you lived in

this house?

A. Since 1981.

0. Okay. Were you able to observe the

2003 flooding from this house?

A. Yes. You could stand in the frorit

yard and see it or you could see it even better

from the living room window and we, actually, sat

out in the yard, in lawn chairs and listened to the

water rushing. it literally sounded like Niagra

Fa11s.

Q, And that was the Wabash River you

could hear?

A. Yes.

Q. Can you usually hear the Wabash

River?

A_ Never.

Q. Could you hear it bcfore 1997 ever?

A. No.

MS. BREWER: That's all I have.

MR. P1ARTIN: I just have a couple

follow-ups on that.

RECROSS-ERAMTNATION

BY MR. MAR7'IN:



42

E

11

E

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Ms. Linn, the boxed-in area your

attorney referenced, where the residence :is

located, is that a separ.ate parcel from the one

identified in your Affidavit?

A. Yes.

Q. Has your house experiencedany

damage as a result of the flooding?

A. No.

Q. Okay.

MR. MARTIN: That's it.

MS. BREWER: Okay. Ms. Linn, you

have the right to read and review your

transcript and then sign it to ensure

thaC it's accurate. I recomrnend to all

of my clients that they take that

opporLunity. Would you like to c3o so?

THE WITNESS: Okay.

MS. BREWER: Okay. Thank you.

(At 1:23 o'clock, PM, the depo5ition conclude_d.)

Linda B. Linn
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C E R T I F I C A T E

STATE OF OHTO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that

before the giving of her aforesaid deposition the

said LINDA B. LINN was sworn to depose the truth,

the whole truth and nothing but the truth; that the

foregoing is the deposition given at said time and

place by the said LINDA B. LINN; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinhefore

set forth; that said deposition was taken by me;

that the transcribed deposition was submitted to

the witness for her exaniination and signature; that

I am neither a relative of nor attorney for any of

the parCies to this cause, nor relative of nor

employee of any of their counsel and have no

interest whatever in the result of the action.

IN WITNESS WHEREOF, I have hereunto set my

hand at Cincinnati, Ohio, this 5th day of March,

207.0.

My Comcnission Expires: Edna M. Hawkins
September 17, 2012 Notary Public - State of Ohio
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Q. Ms. Linn, the boxed-in area your

attorney referenced, where the residence is

located, is that a separate parcel from the one

identified in your Affidavit?

A. Yes.

Q. Has your house experienced any

damage as a result of the floodi.ng?

A. No.

Q. Okay.

MR. MARTIN: That's it.

MS. BREWER: Okay. Ms. Linn, you

have the right to read and review your

transcript and then sign it to ensure

that it's accurate. I recommend to all

of my clients that they take that

opportunity. Would you like to do so?

THE WITNESS: Okay.

MS. BREWER: Okay. Thank you.

(At 1:23 o'clock, PM, the deposition concluded.)

C.8ltEWER,AI^meyAtLaw '
NOtARYPUB11C-3TA'fEOFOHfO Linda B. Linn

^darul^lan hae no ^d^ daEa
Sm 14TA3RC.

Q Jl^^'A^^

N 0 " c\ c^A-9- , ^-I 1 IG
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AFFIDAVIT OF LINDA B. LINN

STATE OF OHIO

COUNTY OF MERCER
1 ss:

1

My name is Linda B. Linn, 1 am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. I am a Retator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

Director {collectively "ODNR"}.

2. Specifically, I am an owner of approximately 97 acres of real estate described as

Mercer County Parcel Number 29-002200.0000.

3. 1 have held an ownership interest in Mercer County Parcel Number 29-

002200.0000 since 2005. Prior to 2005, my father and grandfather had an ownership interest in

this property for decades. Therefore, I have long been familiar with this property and reside and

have resided adjacent to the property for nearly thirty years.

4. Mercer County Parcel Number 29-002200.0000 lies near the Wabash River on its

north side.

I

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

dertook its cunent lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virmally all water flow out of Grand Lake St. Mary's,

Mercer County ParceLNumber 29-002200.0000 has been subject to continuing, persistent,

DOIJ000351



0
frequent, and inevitable increased severe flooding from the western spillway of Grend Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement of the westem spillway and its

current management practices. Mercer County Parcel Number 29-002300.0000 has flooded and

it has become 5nundated with water several times: This has only occurred since ODNR's

replacement of the westertt spillway and its current management practices. On each occasion,

Mercer County Parcel Number 29-002200_0000 remained inundated with water for as long as

several weeks.

7. To my knowledge. prior to ODNR's replacement of the western spiliway and its

current management practices, Mercer County Parcel Number 29-002200.0000 never flooded.

8. To date, the most invasive flood occurred in 2003 with approximately 10 acres of

Mercer County Parcel Number 29-002200.0000 being flooded with w-ater for several weeks and

was inaccessible during that time. A true and acctuate copy of a black and white aerial from the

Mercer Coonty Auditor's website of Mercer Cminty Parcel Ntunber 29-002200.0000 is attached

hereto as Exhibit 1. I have shaded in the area of the parcel that was flooded in 2003.

9. Attached hereto as Exhibit 2 is a photograph that truly and accurately depicts the

2003 flooding of my neighbor's property and Mercer County Parcel Nurnber °9-002200A000

The photograph is taken from my neighbor's property to the south and the standing water in the

background of the photo is on my property.

10. Mercer County Parcel Number 29-002300.0000 also experienced flooding in

2005.

1 OON000352



0
11. As a direct result of the flooding, Mercer County Parcel Number 29-002200.0000

has suffered damage in the form of loss of crops, and the deposit of silt, sand, stones, and other

debris.

12. The flooding caused by ODNR has substantially impaired the value of Mercer

County Parcel Number 29-002200.0000.

13. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westem spillway and ODNR's current management

practices_

FURTHER AFFIANT SAYETH NAUGHT.

0 Linda B. Linn

Sworn in my presence and subscribed before me this 25 day of August, 2009.

p=^9;0% tnsErnaUs.Ua
, - waner%^tax

Notap PooRc"Stma d dMo
Comm(sslon Has No 0mhallon

`o: " sxnon147.03RC.
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AFFIDAVIT OF LINDA B. LINN
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. DECEASED

Page _

CERTIFICATE OF TRANSFER
Reris9e Cane. Se<. 2113.61

Decedent died on i 4 ...1eA4 ownipgtherealestate

descnbed rn ihis certificate. The persons to whom such reat estate passed by devise. descent or elechon are as
IoNOws,

lYanre Residence Interest in 61ea1
• Addrezs Estate so Passln

141 Skeels Aaad 112 of an
OBevan Linn Celina. Oh'o 45822 d• id a_

1/3rd
_^-~•^" s n^er..sr
--i . in each parcel

Romania Linn

APPROVED

Lassra A. Nrlenn

Oocket 31

141 Skeels Road 1/2 of an
Celina. Oh o 4s822 ,nn:v:drd ,

-AIERCEA'CCSOLGTYTAX_"NfAP-6East:

-Data /- (^` ^S
BY Ih' Q.

- iComplete 11 applicable( The real estate described in this certificate is subject to a charge of $ None
i,• s..vor of decedent's surviving spouse, • '
in respect af the unoaid balance of the specific monetary share whkh is part of the wrviving spouse's sotat {ntestate

and Homania Li each bec e the owner an fee

undivided one-third 11/3) anterest_

remaining two-thirds (2/3) and by this transfer Bevan Linn
Qwner of an nndfvirtPd cne-sixrh (1/6) interest i

1/3rd
jnrercc±__ -
in each parcel

JipTF,: ^bg_„ahp fractipn ren s nts the divi s ion of the
de'cedentrs entire fractional interest in the foregoing real
stat CalvinA'Fennsn h w o f d dent is the owner of

an undivided one-third ( 1/3) interest; Bevan Linn, brother
gL $eced the owner of an divid d one-sissth f1/61
interest, and Romania Linn, wife of Bevan Linn, is the

aharn.

a^t^K^ 5 rr.^VJ
FOPM 12.1 -CERTIFICATE OF TRANSFEA

2112o 295(v PfcE
^y b^m em^res Pu,urxnti An,wexte.O.^o

PR6BATE CORT OF MeE.Pr~_- CUUNTY, OHIB
` • ' !

DONO00g30
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vBi 295 euE203
The real estale. the trarufe< of whlds Is memariatited by this eertiReate, is descrihed as foltows fdesvlbe

below, usingeebz shech If necessary. If decedent's Interest was a fraefsonal share, be wre te sa state) c

BEING AN UNDIVIDED DNE-THIRD,(]/3) INTEREST IN THE FOLLOWING DESCRIBED
PNENISES:

Situated In the•Townshipof Liberty, Couhty of Mereer and Stateof Ohio,
to-wite

Li

PARCEL 1:
eq^innin'g at the center of Section Thirty (30), 7'owss Five ( 5) South, Range
One (i) Eaat;'thence North One Thousand Yive Nqndred Pifty-one ( 1,551) feet
to a stoae corner; thence Eant Five Hundred Hundred Porty-fout and Five
Tentha (544:5) feet to n stone corner: thence Sonth Two Thousand One
Hundred Seventy-Eour and Four Hundre:dths ( 2,174_4) feat to the center of
Skeels Road; thence Southwesterly along the centerline ofSkeela Road Five
taundred Thirty-three and Twenty-eight Nundredths ( 533.28) feet to a stone;
thence North Six Hundred Ninety-Eour and Thirty-two Nundredthu t694.32)
feet to a utone corner; thence Nest Sixteen and Five Tenths ( 16"5) fent to
the place af begSnning, containing Twenty-seven and Thirty-seven Nundredths
i(27.31) acres of land, more or less.

,PRRCEL-2^.'-_ - _

pT;t„_ot,.the following described real estate lying North of the
''cen`t^i'I).ne',of:5kee15'Poad, formerly known as Rarrod Pike, in the Southwest
Quarter"{hYo£Fractional Section Thartyt30). Town Five ( 5) South, Range
One Il) East, LESS RNO EACEP'T the followiny described tracts:

Conm-encing for the same at the Northwest corner of said Fractional Quarter
(h); thence South Twenty-three t23) rodaf thence Eaut Thirty-three (33)
rods; thence North Twenty-three (23) rods; thcnce Wost Thirty-three 133)
rods to the place of beginning, and also LESS ANU EXCEPT a One ( 1) acre
tract commencing at the puint of intersection of the centerlines of the
Indiana-Ohio State Line Road and Skeels Road, With said point being defined
by a cdp and nail (lush with the roadway surface; thence North RL' 59' East
on and along the centerline of Skeels Road One Thousand Three Hundred
Twenty°eight and Seventy-five Rundredths 11"328.75) feet to a railroad
spike as the place of beyinning for this exception; thence North One
Nun(ired Ninety-nine and Fifty Hundredths ( 199.50) feet to a ha11 inch iron
pin; thence East Tvo Hundred Thirty-eight and Forty Nundredths ( 238.401
CONTINUED ON ATTACHED SffEET._.

JanuarY 14- 1985 s/ LEW1 W NHFTMYR,

' CL•i;
`<- -

r••• - ., -
"•"^^{ "a7:r.1 ^`%' ^

) ce^lyy ^t4at t^e^:4bq4e.d«umenfiia trve copY of the originat Ikpt Cy me as cuslndian ol the o/6dal sew,ds

- . :ro:DfIhnCOJ,(,

41y^-•'^^'^" . i•\ ^

- '1aCY_^9^.19A5^.+'

DON000931
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ESTATE OF: Laura A Nelson

Case No. 21340-84

CEATIPICATE OF TRANSFER - No. 1 fContinued...)

COIFFINUATION OP R6AL ESTATE:

feet te a half inch >ron pin: thence South One Bundred Sixty-five and
Nincty-two Hundredths (165.92) feet to a railroad spike set on and flush
with the centerlxneof SkeelsRoad;thence South 81' 59` Westonandnlnng
the centerline of Skeels Road Tv0 Hundred.Porty and Seventy-eight
Hundredths (240_78) feet to the place of beginning.

Containing in this parcel, after naid exceptions, Thirty-neven {37) acres
of land, more or less.

PARCEL 3:
6eing a^SI that part of the folloving descrioed real estate lying Sooth af
the centerline of Skeels Road, formerly known as Harrod Pike, in thc
Southwest Quarter (h) of Fractional Section Thirty (3D), Tovn Flve 45)
SOUth, Range One (1) East, LESS AND EXCEPT THEREPROM the South One-half {})
of theSouth one-half (^) of the Southwest Fractional Quarter i4) of said
Section, contaannng after said exception, Sixty (60) acres of land, more or

Containing in all of said parcelc, after said exceptions, One Hundred
1Lenty-four and Thirty-seven 8undredths (124.37) acres of land, more or
less, subject co all leyal highvays and easemunts of record.

LAST TRANSFERS: Volume 178, Page 919;
Volume 178, Hagc 416
and Volume 178, Page
413

3348

}

NELORD[& -MOK'1R: R1^ fnFFqO

wT- 29sp^. ^oz -'f

9-7

( DONOOpg32

l ^

JANl4 1985

- PRE59diEn FOR kfCORO
O„fne' daydqf-.tii9 95
orj : ddac-R"

Fv.t1Sr^Tt( {iET IdEC€$S.1CiY _.d,d
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PROBATE COURT OF NENtLN COUNTY, ORlO

ESTATE OF BEtlAN N_ LINN ake BE911N YILB PliflN

CASE NO.

yCa EVAN LINN

20051168

CERTiFICATE OF TRANSFER

NO. I

.DECEASW

EIlED
JAN - 3 Z006

IOhech oeo of thc [nRow{ngI
MBtL40EpVNiy

O Oecedenediedirnrstate. FFWaAAMURtdlBtk uaar psi 2111ER

®t Dnc Wcnr dicd restatc.

Orcedens ded on ,Liy d TOUS owninp the real ptOFanY tlescrbed rn Jas

cenufcate The persons to whom suah rval proPerty pnssed by devise. descem or elecrron xta as 1oBowst

Name

LINDA B- LINN

Nesidnnce _ Tremfernesebete

pd,y-a f d deMs Intenmf

191 S6eels Nead 100 4 of UE[EBENT'S

Eelfna Ohf.d5B^ s T E T -

DESCNIPTtON _

FOR TAX MA FYWGNHPO5E

JAN V 3 2006

MEN ENLOVNTY

TRANSFERE

IAtI 0 8 2006

MARIt GE51GE
_,-LOuNrrAuVrrolT---

MERCEnCOUtiTY.OMC

c

_.... J E:.1

---_W--__-ICOmpbte @+oplicablol The leol orooerty tlescnbetl in ihis ccruhcete n aubtect w a cher9e or

110 SURVIVING SPOUSE--NA in reSpBtt

ot Uw unpeid bnbnce ot the speutk monetary shans whicb Is pmt ol the surviYlnB spouse s tetel {utestate share.

m lavar of decxdanfs sunnrng spotsse. __
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Thn leaal dos6dptlon at decadenC6 interesl in ihe reol prepeny cublect ta this cenileate mt Idee

natra sheels. Ii naeeasmyl

TRACT NUMBER 1: BEING THE ENTIRE INTEREST iN THE FOLLOYFIG PARCFt:

Situated in the Township of Liberty, County uf Mercer and State of Dhto,
and bounded and described as foiiows, to-wlt:

a one (1-00) acre tract of land out of the Sauthwest Quarter (114) of
Section 30, Town 5 South, Range I East. and more particularly described
as follows; . . ... .. .. .... .. . ... . . .. ... . . .
Cuxnencing at the puint of intersection of the renterlines of the ahdiana-

Ohiu State Line Road and the Steels Road, said point being defined by a
cap and naii flush with the rnadway surface; thence. Nurth 81 degrees 59'

East on and along. the centertine of the Skeels Road one thousand three hun-

dred twenty-ei9ht and seventy-five hundredths ( 1378.751 feet to a faitroad

spite as TME PLACE OF BEOINNIM51 thenoe. North one hundred ninety-nine and

fifty hundredths (199.501 feet to a 1/2 inch iron pin; thence. Cast two
hundred thirty-eight and ferty hundredths ( .130.40) feet to a 1(: inch iron
pin; thence. South one hundred sizty-flve and - nlnety-two hund.edths ( 165.92)
feet to a railroad spiAe set on the flush with the centerline of the Saeeis

Roed; thence, South 81 degrees 59' West along the centerline of the Skeels
py,y{Lyy.S,ya@pl7ithYtl(P]tite% Road twu hundred forth and seventy-eight tmndredths ( .40.78)

feet to the place of beginn.ng, containing one (1.00) acre of land, more or

ygY8dlRy0JI less, subject to all legal roads and highways and all easements,

etc.. laposed thereon.
LAST TRANSâER: Deed Volume Zg1, Page 855, and Deed Volume 3.6, Page 4,4.

Parcel NumbereTX'/y^'^--Od430^-OfoeJ

TAX MAT ISSUANCE

TMC CercRCae ot Transter ^s Isauvd this 3rd day al __JANU86Y 24D6..

(s/ tNRY PAI ZITTER

Probalu Judge , ppRT PAT ZITTER.

CERTIFICATION

Iceddyd1a19ttsdncumuntisatrnacopyoflheonglnalCedd^saleoiTransierNn. T tswedon

January 3 20U6, a.dYaptbymcaswstod^anotmeol(¢iatrccordsoitMs

coun

JANUARY 3 .'OD6. MARY PAT ZI'rfEB

Dae ProbalnJudga, ftARY PAT 2IRER.

B

DO N00D941
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THE ESTATE 0F BEVAN N. L1NN AKA BEVAN LINN
CERTIFICATE Of TRANSFQI
Page 3

TRACT NUMDER 2: BEING AN UNDIVIDED TWD-TMIRDS (2/3) INTEREST IN AND
'Y0 ALL TNr FDLLOGFNG REAL ESTATE. TD-HIT:

Situated in the Township of Eiberty, County of Mercer and State of tlhio,
and bounded and .described as follows, to-Nit:

Beginning at the center of Section 30, Town 5 South, Range 1 East; thence
North une thuusand five hundred fifty-one (7,551) feet to a stone corner:
thence Ezst five hundred forty-four and five tenths ( 544-S) feet to a stone
corner; theoce South tw tlwusandone hdndred sdventy-fourandYour hundredths
(Z;174,04) feet ta the center of Skexls Road; thence Southwecterly along the
centerline of Steels Poad five hundred thirty-three and twenty-eight hundredths
(533.L'e) fr.et to a ctone, thence North sia hundred ninety-four and thirty-
two hundredths (694-32) feet to a stone corner; thence West sirteen and
five tenths ( 16.5) Feet to the lace of beginning, cont3lning twenty-seven
and thirty-seven Aundredths ( 27-37^ aCres of land, more ur less, Suh(ect
to all legal roads and highways an3 all easements, etc., imoosed thereon.

LAST TRANSFER: Deed Volume 178, yaqe 419. 178-916- 178-413, 178-i..',
179-Z9, 179-32, 281^55, 295-202{ and 326-424 ^ Deed Records, Nercer Cnunty,
Ohio.

TRACT NUIIOER 3: BEING AIL UtiD1vIDED IWO-THIRDS (2/3) ItiTEREST IN AND
7D THE IOC OS' NC. REAL ESTATE, TO-uIT:

Situated in the Tuurrship of Liberty. County of Mercer and State of Ohio,
and bounded and described as fallows, to-wita

Beinu all that part at the folloscinq described real estate lyin9 North
of the centerline of Steels Ruad, formerly Rnown as Harrod PiAe, in the
Southwest Obtrier (1I4) of Fractional Section 30. Towns 5 South, aange
I East, LESS AND EXCEPT TNE FDLLOWIN6 DESCRIBED PMICEt., TO-R[T.

Coamencing for the same at the Northwest corner of satd fract5onai Odarter
(1/4), thence South twenty-three (YI) rods; thence Eazt thlrty-three (33)
rodsl thence North twenty-three (23) ruds; thence Dest thirty-three (33)
rods to the olace of begtnnsng, and also LESS At1D EXCEPT a one (t)
acre tract of 13nd cmrnencing at the point of intersection of the center-
lin2s of the Indiana-0hio State Line Road and Skeels Ruad, wsth said po+nt
being drfined by a cap and nail flush with the roadway surface; thence
North 81 degrees 59' East on and along the centerline of Skeels Road
une thousand three hundred twenty-eight and seventy-five hundredths (1,328.75)
feet to a railroad spike as THE PLACE OF BEGINNING FDP THIS ErEEPT1nN;
thence North one hundred ninety-nine and fifty hundredths (199.50) feet
to a half sn[h trcr, ptn: thence East two hundred thirty-eight and torth
hundredths (230.40) feet to a half inch irdn pin; thence South one hun-
dred saxty-five aed ninety-two hundredths (165.92j feet to a railroad spite
set on and flush uith the centerline of Skeelc Raady thence :outh el
degrees 59' Dest on and along the centerline of Sleels Road tvo hundred
forty and seventy-eight hundredths (240.78) feet to the place of beginning.

Containiny in aTT in this parceT, after said exceptions, thirty-seven
(37.0D) acres of Tand, more or less. sutri2Ct to all legal highways and
roads and tu alT easements, etc., imuosed thereon.

DON000942
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TNE ESTATE OF BEeAN W. LINN AeA BEVAx IINN
CERTIFICATE OF TRANSFER
Page 4

TRACT NIRIBER 4: BEtNG AN UNOIVIDED Tk0-TBIROS (2/31 IRTEPEST IN AND

Tn ALL T11f PO 0N N6 REAL ESTATE, TO-WIT:

Situated in the To,nshlp of Ltberty. County of Nercer and State of Ohio,
and bounded and described as follows, to-wit:

Being all thdt part of the following destribed real estate lying South of
the centerling of Skeels Road, formerly known as Rarrod Pike, in the
Southwest Quarter (t/6) ofFractionaTSection 30, Totm 5 South, Range I
East, LESS AND EYCEPT TNEREFROn the South one-half (112) nf thn South
one-half (1/2j of the Southwest fractionai Quarter (1/4) of said Section
30, conttining in all after satd e•ceptiun, sixty (60.00) acres of iand,
more or less, subject to all legaT roads and highways and all easements,

etc_, imposed thereun-

Containing in all of said TRACTS Z. 3, and 4, after said erceptlons, one
l dan ,hundred twenty-four and thirty-seven hundredths (124.37) acres of

more or less, subject to all legal roads and highw
restrictions. conditiuns and limitations inposed there

ays and all easements.
on. -

178d V l ePa 178-416,419 178 -413, 178-422.
tAST TRAHSFERS- ,o umeDee g ,

d rM Count
179-29. 179-32,
Ohio.

Pareel Numbers:

281-855. 295-202. and 326-424, Deed Recor s. erce y,

T,tx tD 27-6 or,+ ,̂o
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL„

VS.

SEAN D. LOGAN, DIRECTOR

OHIODEPAR'1'MFN'l' OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMEN'I' OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of DAVID McNEILAN,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure aC Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Ttresday, February 2, 2010, at 10:39 a.rn., before

Tererice M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Dale T. Vitale, Esq., Chief

Environmental F.niorcement

30 East Broad Street, Floor 25

Columbus, Ohio43215-34D0

Thomas H. Fusonie, Esq.

and

Martha C. Brewer

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1.008
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DAVID McNEILAN

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-GXAMINATION

BY MR. VITALE:

Q• Good morning, Mr. McNeilan, as I

mentioned I'm Dale Vi.tale, and I arn one of the

lawyers working for the Department of Natural

Resources in this case. Have you ever had your

deposition taken before?

A. No.

Q. So it's kind of a foreign experience

for you. It's really just asking a series of

questions, I'm sure Mr. Fusonie has explain has

explained it to you. If you don't underst.and -any

things that I've asked or you need it worded

di.fferently, just let me know. Pretty much the

on.Ly rule is that Mr. Holmes has to be able to

hear your answer.

A. Okay.

Q• That's the one, the one requirement

which given our setup shouldn't be too tough.

Could you state your name and your current address

for the record, please?
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A. David McNeilan and our address is

5256 State Route 29, Celina, Ohio, the zipcode

45822.

Q. And how long liave you lived at that

A. Approximately -- we moved there in

Q. Did you live iri Meruer County before

A. Yes.

Q. Where was rhat:?

A. In Celina.

Q. In town Celina?

A. in Celina, yes.

Q. And how many acres oi land do you

own in Mercer County?

A. Approximately 150, 160.

Q• The particular address that you live

at, do you farm that particular parcel?

A. Yes.

Q•

you own?

Do you farm all of Che parcels that

A. Yes.

Q. Are they contiguous to the property

on which you live or are they located in different
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places?

A. What does that mean, are they next

to each other?

Q. Are they next to each other?

A. Yes.

Q. And where is Beaver Creek in

relation to these parcels?

A. On the south end of the properties.

Q• Does your property run all the way

up to Beaver Creek?

A. Yes. Actually Beaver Creek actually

goes through the properties.

Q. How close are you to the Wabash

Ri.ver?

A. Ten iniles, maybe.

Is the property only used for

farming and your residence?

A. Yes.

Q. How much -- your best estimate, how

much does the elevation charige over the c•ourse of

your property?

MR. FUSONIE: Objection.

A. I really don't know exactly.

Q. Do you have any noticeable hills on

any of the parcels?
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A. Any hills, per se? No.

Okay. Do you have any stand of

trees?

A. A few.

Are any of those trees adjacent to

where the Beaver Creek runs through the property?

MR. FTJSONIE: Objection.

A. There's a few trees along one of the

streams that comes into the, into the Beaver.

That's the only t_hing that would be, you know,

dircctly, you know, close to the Beaver.

Q. Okay. Eow many streams or other

tributaries do you have to the Beaver on your

property?

A. JusL one.

0. Does it have a name, by the way?

A. Of the stream?

Q. Yes,

A. It's Hardin Creek.

Q. Is it a, is it -- I'm sorry. Does

it flow year-round or is it intermittent?

A. I would say it flows year-round.

Q. Have you been farming the property

since 1998?

A. No.
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Q. When did you begin farming?

A. 2001, I believe.

Q. Wtat made you decide to get into

farming?

A. Something that I always wanted to

do, always had a passion for it.

Q- And what crops do you farm?

MR. FUSONIE: Currently?

MR. VITALE: Yes, let's start with

currently.

A. Corn, soybeans, and wheat, and

that's

Q. Do you rotate those?

A. Yes.

Q. Fiave you ever farmed anything else

besides those three?

A. No.

0. Do you pot the same -- Excuse me.

Do you plant the same crop on all your fields in

any one year?

A. Can you repeat that?

Q. Do you use -- do you farin the same

crop in one year on all of your fields? I can ask

it -- I mean if you're not elear. What I'm

getting at is: Do you have corn on one parcel and
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soy on another in a given year, or is one year all

corn, one year all soy, one year all wheat?

MR. FUSONIE: Objection.

A. A lot of it depends on my rotation.

I guess, you know, that's the best way that I can

answer it.

Q. Do you pot -- p1anL the same crop iri

consecutive years or does it change every year on

a particular parcel?

A. Do you mean -- normally 1'll have

like a crop of corn, and then t:he following year

i'll have a crop of soybeans.

Q. That's what I'm asking or would you

have corn one year and you follow it with corrr

again the next year, and then switch?

A. No, not really.

Q. Okay.

A. Normally it's corn, soybeans, and

then I'll either plant wheat or I'll go back to

Cor'n_

Q. Okay. Are there field tiles on arry

of the parcels?

A. Yes.

0
24 11 S2 - How many are -- let me ask you. Are

all of the parcels, do they have field tiles?25
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A. Yes.

Q. Did you have them installed or were

they there?

A. Some of it was there when we bought

the property and some of it we've added.

Q. Is there any portion of any of the

parcels that does not have, that do not have field

tiles?

A. No.

Q. What farming technique do you use?

A- It's mainly no-till.

Q. And when you say "no-till" how --

can you give me a brief description of how that

works?

A. Basically with a no-ti11 system

you're leaving as much of the previous crop

residue on the surface, and then we come back in

the following spring and plant right into that

residue.

Q - What's the value of doing it that

way as a farmer, what your value there?

A. Saves money.

Q. How does it do that?

A. Because it takes less times.

There's less trips across the field.
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Q. What does it do for the soil

2 permeability?

MR. FUSONIE: Objection.
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A. I guess I would lilce to believe that

MR. FUSONIE: Don't need to guess.
. .. .. ... .. . .. .. .. .

MR. McNEILAN: Okay.

MR. FUSONTE: Just what you know.

A. I guess it increases.

Q. Have you done a comparison yourself

about till versus no-till?

A_ No.

Q - How did you learn about no-till

farming, have you always done it that way?

A. I've atteiided a lot of the no-till

conferences in Ada, Ohio.

Q. Do you remember when you switched to

no-till?

A. 1998.

Q. I'm a little confused. You bought

the property in 1998, is that right?

A. Yes.

Q. Okay. So you've been using no-till

the whole time?

A. Yes.
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A. 1 was farming for my parents.

Q. And where was that?

A. Out by Chattanooga, Ohio.

Q. Is that in Merccr County, as well?

A. Yes.

Q Do you still farm that property, as

well?

A. Yes.

Q. How far away is ntiaC from where the

parcels you own?

A. Fifteen miles.

Q. With regard to the parcels that you

own, have you experienced flooding on these

parcels?

MR. FUSONIE: Time period.

MR. VITALE: Sincc he's owried it?

A. Yes.

Q. And how often does it f].ood?

A. I would say every two years.

Q. And would that be the same for all

of the parcels that you own?

A. Yes.

Q. Is there a time a year in which the

flooding is more likely to occur?
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MR. FUSONIE: Objection.

A. No. A lot of it depends on the

level of the water in the lake.

Q. Does it depend on the amount of

precipitation?

MR. FUSONIE: Objection.

A. No. It depends on the level of the

water in the lake.

Q. How does the level of the water in

the lake affect it?

A. If the lake is full, if it has no

holding capacity, and with the old spillway being

39 feet wide and the new one 500 feet, it's pretty

apparent that the water is gonna give way quicker

out of the lake when it is full, and it's goinq

into the same area.

Q. Have you persona}lyever done

anything to promote the flow of the water in

Beaver Creek?

MR. FiJSONIE: Objection.

A. No.

Q. You don't clear it?

A. No, the county inaintains

0
24 11 Ilas the county ever done anything to

promote ttie flow of the water in Beaver Creek?25
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A. No.

MR. FUSONIE: Objection.

Q. When your property floods, how long

does it remain flooded?

A. One to two weeks, sometimes longer.

Q. And, again, would that be the same

for all of the parcels that you own?

A. Yes.

Are there any man-made structures irr

the area of Beaver Creek on your property?

A. Can you repeat that?

Q. Are there any man-made structures in

the area of Beaver Creek on your property?

A. Yes.

Q. What are they?

A. I have two wetlands.

Q. And how big is the acreage of these

wetlands?

A. Approximately a half an acre each.

Q. Are they on one side or the other of

Beaver Creek, do they exterd across it?

A. They're on north side of Beaver

Creek.

Did you create these wetlands?24
E

25 A. Yes.
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Q. What was the idea behind doing that?

A. To trap and maintain the runoff from

our property, and to remove some of the sedimene

from the water.

Q_ What value does that give you?

A. I would like to thirrk t.hat I'm doing

Che right, t.he right ttiing.

Q. 1'he right thing in relation to what?

A. The environment.

Q. Do you ever reuse that sediment'?

A. No.

Q. Is there a natural flow from your

property to these wetlands?

A. No.

When you have flooding on the

E
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property, approximately how much of your acreage

is flooded?

A. On all of the parcels combined?

Q. if it makes sense to describe it

parcel-by-parcel, that's fine with me_

A. On all of the parcels, I would say

around 90 acres, give or take a few acres.

Q. Do you purchase crop insurance?

A. Yes.

Q. From whom do you puxchase crop
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insurance?

A. It's Rural Community Insurance, I

believe.

Q. Do you insure your entire acreage,

your farming acreage, excuse me?

A. Yeah, the tillable acres.

Q. And have you ever made a claim ori

that insurance?

A. Yes.

Q. Do yoti know when you did it?

A. 2D03 we had a loss, and in 200S we

had a replant claim.

Q. Any othe.rs?

A. No.

Q. Have you ever had any loss from

flooding other than crop loss, any other damage Co

you other than crop loss?

A. Excessive soil compaction, debris

left that somebody has to clean up, the

aggravation and the stress that comes along with

it.

Q- Fiave you ever reported the flooding

situation to government officials, city, county,

state, any government or fcderal, excuse me, I

shouldn't leave them out?
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A. No.

Q• Have you participated in the

Conservation Reserve Program?

A. Yes.

Q. And can you describe what ttiat

program is and how you participated?

A. It's a program that you set aside

certain acres for establishment of wetlards or

filter strips.

Q. So did you utilize this program when

you seL up the wetlarids that you talked about

earlier?

A. Where we created the wetlands, they

was already existing filter strips.

Q- So you enhanced what was there or

increased the amount what was there?

A. We creatcd the wetlands at our own

cost. Thcre was no cost share involved.

Q. Does this program subsidize you for

the participation based on the acreage that you

dedicate to the program?

A. Yes.

4 And approximately how many acres

0
24 11 have you, of your property, have you utilized in

this program?25
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A. Currently?

Q. Yes, that be fine.

A. Approximately five acres.

Q. And have you also participated in a

wetlands reserve program?

A. I believe that my one wetland that: I

have that that's what that is in.

Q. Now, is that part of the five acres

you mentioned before, is that separate?

A. That's part of the fi-ve acres.

Q- Do you remember who owned the

property before you?

A. which parcel?

Q - Oh, well, we could do all three or

do 'em separately. Do you know 'cm by parcel

numbers or?

A. No. The one parcel was owned by Joe

McDonald or their trust. The parcel where our

address is, that was Joe McDonald's sister, and I

can't remember wtiat her name was- The parcel to

the west was my parent's-

Q - Did you purchase them all at the

same time or were there three separate

transactions?

A. Three separate transactions.
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Q. Did you have to get a loan in order

to pur.chase` these properties?

A. Yes.

Q. Was there title insurance issued as

part of the purchase?

A. I don't know.

Q. Did you physically see,inspect the

property prior to purchase?

A. Yes.

Q. Did anybody ever tell you that

was within the flood plain of the Wabash River?

MR. FUSONIM: Objection.

A. Can you repeat that?

Q. Did anybody ever tell you that the

parcels were in the flood plain of the Wabash

River?

MR. FUSONIE: Objection.

A. Can you repeat that for me one more

time?

Q. Sure. Did any -- and I am referring

to at the time of your purchase. Did anybody ever

tell you that these parcels were in the flood

plain of the Wabash River?

MR. FUSONIE: Objection.

A. No.
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Q. At the time that you purchased the

property, did anybody tell you that these parcels

were in the flood plain of Beaver Creek?

MR. FUSONIE: Objection.

A. No.

Q. The parcels that you got from your

parents, of the three, had you been farming that

parcel previously?

A. Yes.

Q. Had that parcel flooded during the

time that you farmed it for your dad and mom?

A. Yes.

Q-

parcel?

How long had you been farming that

A. Since 2001.

Q. I am sorry. On behalf of your

parents, how long?

A. On behalf of my parenLS?

Q. Yes.

A. 2001.

Q. I'm sorry, I thought you had

indicated earlier that you had purchased it in

1998?

0
2411 A. Not that parcel.

Ah, okay. Have you built anyQ-25
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bridges over Beaver Creek as it runs through the

property?

A. There's an old existing bridge back

there that is on the property.

Do you maintain that or does

somebody else, I guess?

A. There's, there's nothing to

maintain. I mean there is -- it's, it's just an

old existing bridge.

Q Do you utilize it in the course

A. We walk across it.

Q. -- farmirig?

A. We walk across it, that's all it's

safe for.

Q• So you don't have any crop on the

other side of that bridge?

A. Yes.

Q. How do you access that particular

part of your land?

A. We have a creek crossing that we

come through the creek,

Q• Have you had your property appraised

since the purchase?

A. We had it appraised when we bought
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the McDonald farm.

Q•

value?

And had the property increased in

A. Yes.

(Photograph, marked for identification as

Respondent's David McNeilan Exhibit A.)

Q. Mr. McNeilan, I'm showing you a

piece of paper that's been marked as Respondent's

Exhibit A, have you seen that before?

A. Yeah, yes.

Q. What is that?

A. It's a picture of the south ban]c of

Beaver Creek.

Q. Is it on your property?

A. Yes.

Q. Did you take that picture?

A. Yes.

Q. There's some handwriting adjacent to

the picture, is that your handwriting?

A. Yes.

Q• When did you take that picture?

A. Last spring.

Q. So you mean Spring of 2009?

A. 2009.

Q. Do you have in your possession any

picturcs of the same general area that you took aC
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a time prior to the Spring of 2009?

A. I guess I don't uriderstand. Can you

repeat it?

Q. Well, you took this picture --

A. Yes.

Q. -- in the Spring of 2009. Have you

ever taken a picture of this same general area of

your property prior to Spring of 2009?

A. Of this general area?

Q. Yes, sir_

A. No.

(Photograph, marked for identification

as Respondent's David McNeilan Exhibit

B.)

Q. Showing you what's been marked as

Resoondent's Exhibit B, do you recoqnize that?

A. Yes.

Q. And what is that?

A. It's another picture of the bank,

the south bank of i:he Beaver.

Q. Is it a picture that you took?

A. Yes, at the same time I took the

previous picture.

Q. Okay. And again there is some

handwriting adjacent to the picture, is that your

- are those your notes and your handwriting?
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A. Yes.

Q. Okay. If you don't mind me taking a

quick look at it. Thank you. Which direction are

we looking in that picture?

A. To the southeast.

Q. And what is in the upper right-hand

corner of the picture?

A. It's a section of the old bridge.

Q. Okay. Is that a piece of the

bridge -

A. Yes.

Q. -- that you talked about earlier?

A. Yes.

Q. Okay. Were in relation to

Respondent's Exhibit A is Respondent'.^, Exhibit B

on your property, is it in the same area, or are

they separated by some distance?

A. Just a few feet.

(Photograph, marked for identification as

Respondent's Dave McNeilan Exhibit C.)

Q. Okay. Showing you what's been

marked as Respondent's Exhibit C, do you recognize

that?

A. Yes.

Q. Arid what is that?

A. It's -- the common term is called
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"pokeweed."

Q. And is it -- is this a picture that

you took?

A. Yes.

Q- Did you take it at the same time

that you took the previous two pictures?

A. I don't know.

Q. You're not sure when you took

Respondent's Exhibit C?

A. It's gonna be in the same time

frame. I mean I'm not -- I'm not gonna say it was

the same day.

Q. But generally Spring of 2009?

A. Yeah.

Q. Same year, at least?

A. Yeah.

Q. Can you say safely one year?

A. I know it was the same year.

Q. Okay. And there are some notes

adjacent to that, is that your handwriting?

A. Yes.

Q. Were in relation -- Well, where is

this on your property?

A. This, this?

"This" being Respondent's Exhibit C,
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Q. How many parcels do you farm for

your folks?

A_ At that t9me or currently?

Q. No, at that time?

A. Three or four.

Q. Is one of those parcels the one that

you now have purchased from them?

A. No.

Q- Where are those parcels in relation

to Beaver Creek?

A. They're located in Liberty Township,

which is the northwest section of the county.

Q, Can you estimate in miles how far

from Beaver Creek they are?

A. Four or five miles, approximately.

Q. How far are they from the Wabash?

A. Approximately four or five iniles.

Q. In the time that you farmed these

parcels, were they subject to flooding?

A. Yes.

Q. How often did these parcels flood?

A. Approximately every two years.

Q. What was the source of the flood

water for these parcels?

A. The source, there was low-lying
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241) neighbor?

areas in the individual fields.

Were there any streams or creeks,

rivers, that ran through these parcels?

A. Yes.

Q. Do you know the names?

A. No.

Q. Did the flooding on these parcels

have anything to do with Grand Lake St. Mary's?

A. No. Those parcels drain to the

north.

MR. VITALE: Can we go off Che

record for a minute?

(Off the rccord)

Q- Mr. McNeilan, has there been

increased development in your area of your farm

since you purchased it?

MR. FUSONIE: Objection.

A. Yes, a little.

Q. What's gone in since you've

purchased it?

A, There is a few businesses north of

29.

Q - To your immediate east, who is your

A. To the east, as in my east, my east25
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Q. Yes, sir.

A. Is that what you're asking?

Q. Yes, sir.

A. It's Floyd Highley, I belicve.

Q. Is he also a farmer?

A. No.

Q. What does Floyd do --

A. He's retired.

Q. -- utilize the property for?

A. He's retired.

Q. How about your neighbor to the west,

off your west property line, western most property

line?

A. That would be my parent's property.

Q. Is that property still being farmed?

A. Yes.

Q. And how about to your south?

A. To the south, it would be Pax

Machine Works and

Can you spell that, I'm sorry?

A. It's P-a-x Machine Works, and then

Zumberge's on the other south boundary.

2411 Is that Z-u-m-b-e-r-g-e?

A. I don't know. I don't know how they25
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spell the name.

?business

farmers.

Q. What's that business? what is that

A. They're farmers, Zumberge's are

Q. Zumberge's is farmers. I'm sorry.

MR. VITALE: I think that's all the

questions I have for Mr. McNeilan.

MR. FUSONIE: I got some questions.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. âave, how long have you lived in

Mercer County?

A. Forty-plus years.

Q. Okay. Mr. Vitale asked you about

whether your three properties had increased in

value; do you remember him asking you that

question?

A. Yes.

Q. And you said, "yes?"

A. Yes.

Q. Do you believe that those three

property's value would be worth even more if they

were not subject to frequent and severe flooding?

A. If the properties did not flood, I
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believe they would be worth more money.

MR. FUSONIE: I don't have anymore

questions.

MR. VITALE: Nothirig.

MR. FUSONIE: You have the right to

read -- if they order a transcript, the

state orders a transcript, you have a

right to read it, to review it for any

errors that will be on the transcript.

can't tell you whether to say yes to

doing it or not, but my advice is that

you say that you're going to read the

transcript. You have to let the court

reporter know now.

MR. McNEILAN: Yeah, I'd like to

read it.

'--
David`, McNeilan

(At 11:55 a.m., the deposition concluded)
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STATE OF OHIO
) SS:

COUNTY OF MERCER )

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio

do hereby certify that before the giving of his

aforesaid deposition, the said DAVID McNEILAN was

by me first duly sworn to depose the truth, the

whole truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said DAVID McNEILAN; that said deposition

was taken in all respects pursuant to agreement

and stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 6th day of

February, 2010.

^

My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

vs.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

AND
OHIO DEPAR'1'MENT OF

NATIJRAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 091292

Deposition of LAURA McNEILAN,

Relator, was taken by the Respondents as on

cross-examiriation, pursuant to the Ohio Civil

Rules of Procedure at Ceritral Service Building,

220 west Livingston Street, Celina, Ohio 45822, on

Tuesday, February 2, 2010, at 11:20 a.m., before

Terence M. Holmes, Prafess:ional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMrS REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio qepartinent of Natural

Resources:

Dale T. Vitale, Esq., Chief

Environmental Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Rehalf of Relators:

Thomas H_ Fusonie, Esq.

and

Martha C. Brewer

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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WITNESSES

C O N T E N T S

DIRECT CROSS

Laura B. McNeilan - Mr. Vitale-4

E X H T B I T S

RESPONDEN'P'S DESCRIPTION MARKED

A Affidavit of Laura MeNeilan 7

with attached map.
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LAURA BETH McNEILAN

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

DIRECT EXAMINATION

BY MR. VTTALE:

Q. Good morning.

A. Good mornirig.

Q. Can you state your name and address

for the record, please?

A. Laura Beth McNeilan, it's 5256 State

Route 29, Celina, Ohio, 45822.

And are you the spouse of David

McNeilan?

A. Yes.

Q. Do you own any property in Mercer

County separate from your husband?

A. No.

Q. Do you assist your husband in

farming of the property?

A. Yes.

Q. Do you have other occupation?

A. Yes.

Q. What is that?

A. A business owner, a salon.
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2411 husband?

Q. okay. And is that a full-time

operation?

A. I work part time.

Q - Okay. Have you owned -- Let me ask

it: ciifferently. How many parcels of property do

you own in Mercer County?

A. With my husband, one.

Q. Okay. And is that the parcel in

which you live'?

A. No.

Q. Which parcel is that?

A. It's the McDonald parcel. I don't

know the parcel number.

Q. Have you witnessed the flooding on

your parcel?

A. Yes.

Q_ How often does it flood?

MR_ FUSONIE: What time frame are

you talking about?

Q. Since you've owned it?

A. The parcel I live or the parcel that

I am owner with my husband?

Q- The one that you own with your

A. Could you repeat the question?25
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Q. How often does that parcel flood

since you've owned it?

A. I don't recall.

Q. What year did you purchase the

parcel that, you own with your husband?

A. 2008.

Q- Had you helped him farm it. prior to

2008?

A. Yes.

Q- How long -- When did he start doing

tkiat? Excuse me.

A. Since probably 1998, approximatcly.

Q - And were you fami.liar wi-th that

parcel prior to 1998?

A. To which parcel?

Q. The one that you own?

A. Could you repeat that quesCion

again, please?

Q. Were you familiar with it, had you

been on it, did you know anything about the parcel

prior to 1998?

A. No.

Q. IIow long have you lived in Mercer

2411 County?

A. Forty three years.25
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(Affidavit of Laura B. McNeilan, and map

attachcd, marked for identification as

Respondent's - Laura B. McNeilan Exhibit

A.)
Q. I'm showing you what's been marked

as -- T'm sorry, actual]y -- I'm sorry. This

should be part of it, too, because this is an

exh-ibit that's part of it. So I don't think it

needs to be separately marked. Specific

attachment to the document.

Having showing you what is now

marked as Respondent's Exhibit A, have you seen

that before?

A. Yes.

Q. What is that?

A. That is my affidavit.

Q. And on the second page of that

affidavit -- or, I'm sorry, third page of that

affidavit, there is a signature, is that your

siynature?

A. Yes, it is.

Q. Okay. Do you remember reading that

and signing it at the time?

A. Yes.

Q. True and accurate at the time that

you signed it?

A. Yes.
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Q- Olcay. There's an exhibit attached

on the next page, do you recognize what that is?

A. Yes, that's the flooding of that

parcel.

Q. And that -- does that -- Let me ask

you. Where did the -- where did exhibit, what's

marked as Exhibit A, to your affidavit, where did

that come from?

MS. BREWER: objection.

A. Could you ask that again?

Q. Sure. I asked where did it come

from? When did you first see it?

A. Could you ask that in a different

way?

How did you get that piece of paper?

A. From area maps that ni_v husband and I

had been looking at.

Q. Did you make the copy?

A. No.

Q. who provided you the copy?

A. My husband.

Q. Did you make any markings on it?

A. No.

2411 Q There's a white box on that

particular picture in the center of the picture,25
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what does that white box depict? I say "white,"

it's outlined in white, I'm sorry.

A. That is the property.

Q. That is the property. And was the

outline of white on there when you first saw this

partic-ular piece of paper or did you put it on

there?

A. 'Phe white?

Q. Yes.

A. I did not.

Q. okay. There is a dark area within

the white box and what does that depict?

A. That depicts the flooding.

Q. And that flooding occurred when?

A. May I look at my affidavit?

Q. Sure.

A. The black depicts the flooding of

the dates that were in my affidavit.

Q - Could I see the affidavit again,

please? Thank's. And did you draw the black area

on that particular aerial map?

A. No, my husband did.

Q - Do you know how he got that:

information, the black area?

MS. BREWER: Objection.
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A. Because of the living adjacent to

that property, we knew exactly where it had

flooded and where it had not flooded.

Q. Do you know if it was based on any

pictures that he had?

A. Yes.

Q• Are you saying it was based on

pictures that he had?

A. Yes.

Q. Did you watch him draw it or did he

give it to you completed?

A. I watched him draw it.

Q• Do you know anything about the

reinodeling of the spillway at Grand Lakes

St. Mary's?

MS. BREWER: Objection.

A. Yes_

Q. What do you know about it?

A. That the opening of the spillway is

much larger than it was before, and what the lake

levels being up so high, too much water is being

poured over.

Q. How do you know it's too much water?

A. Because when the levels of the lake

are high and we can get a smaller amount of rain,
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much more water comes into the Beaver than what

did in the past.

Q. Were you living in Celina in 1997?

A. Yes.

MR. VITALE: I don't have anymore

questions for Mrs. McNeilan.

MS. BREWER: You've been given the

option to review your testimony after

it's all been typed up, and I can't tell

you whether or not you should, but I can

recommend and I recommend to most people

that they do read it.

MS. McNEILAN: Yes, I would like to.

(At 12:45 a.m., the deposition concluded)

MARTHAC.BREWEER,AtWmeyAtLaw
NOTARY PUB LIC - STATE OF OHIO

Mymrtnnlvknha ro®Wka6ondd@
am 1®7 aaec
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said LAURA B. McNEILAN

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said LAURA B. McNEILAN; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 7th day of

February, 2010.

'^J .o.^-' iI i v i
^

&=F-Jf- - - - - - - - - - -
My Commission Expires: Terence M. Holmes

July 28, 2012 Notary Public - State of Ohio



!^- /7-U!^'d^ J3/^ /ve/t+:fs3

AFFIDAVIT OF LAURA B. MCNEILAN

STATE OF OHIO

COUNTY OF MERCL=R

My name is Laura B. McNeilan, I am over the age of 21, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

1. I am a Relator in this niandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

Director (collectively "ODNR").

2. Specifically, I am owner of real estate described as Mercer County Parcel Nwpber

26-027500.0000.

3. 1 have been an owner of Mercer County Parcel Number 26-027500.0000 since

2008.

4. Beaver Creek cuts through Mercer County Parcel Number 36-027500_0000.

5. Since ODNR replaced the westem spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spilhvay for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 26-027500.0000 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 26-027500.0000 has flooded

( DON000434



approximately five to seven times. On each occasion, Mercer County Parcel Nuntber 26•

0"_'7500.0000 wa.s inundated with water at depths vatying from two feet to six feet.

7. Since ODNR's replacement of the western spillway and its current managentent

practices, Mercer County Parcel Number'_'6-027500.0000 floods more rapidly and remains

13ooded for longer periods of time. On each occasion of flooding, Mercer County Parcel Nmnber

26-027500.0000 remained inundated ivith water for a period of one week to ten days.

8. Prior to ODNR's replacement of the westetn spillway and its current management

practices, Mercer County Parcel Nmnber rarely, if ever, floodeci, never flooded over as large an

area, and never flooded for as long.

9. To date. the most invasive flood occurred in 3003 with approximately 26 acres of

Mercer County Parcel Number 26-027500.0000 being flooded with approximately four to six

feet of water for approximately ten days. A true and accurate copy of a black and white aerial

from thc Mercer County Auditor's website of Mercer County }'arcel Number 26-027500.0000

are attached hereto as Exhibit A. I ltave shaded in the area of each parcel that was flooded in

2003.

10. Mercer County Parcel Nwnber 26-027500.0000 also experienced severe flooding

in 2005. ]ndeed, the flooding in January 2005 was so extensive that it flooded the first five roads

that cross Beaver Creek west of the spillway. These first five roads flood at varying degrees

eacb time it floods.

1 I. Mercer County Parcel Nutnber 26-027500.0000 was again flooded as recently as

May 2009.

DON000435
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12. As a direct result of the flooding, Mercer County I'arccl Number'_6-027500.0000

has suffered damage in the forrn of loss of crops, field and banl: erosion, the deposit of silt, sand.

and other debris. soil compaction. and the destruction of trees, bushes, and shnibs.

13, The flooding caused by ODNR has substantially destroyed the value of Mercer

Comity Parcel Number 26-027500.0000.

14 . 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe llooding fronrthe westem spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westem spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

L ^l
Sworn in my presence and subscribed before rne this ^ ^ day of August, 1009.

Notary Public

^tia^ta ŶSt^ ^ 7̂ ^̂
5^y4 t47.03 0: ^y^

'\.
r.. t. L: .
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOIJRCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

DeposiCion of AMY MEYER, Relator,

was taken by the Respondents as on

cross - examiriation, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Li.vingston Street, Celina, Ohio 45822, on

Thursday, February 4, 2010, at 2:09 p.m., before

7'erence M. Holmes, Professional Court Reporter,

and Notary Publi.c within and for the State of

Ohio-

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com

25
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1 APPEARANCES:

Ll 2 On Behalf of Ohio Department of Natural

3 Resources:

4

5 Daniel J. Martin
Assistant Attorney General

6 Environmental Enforcement
30 East IIroadStreet,Floor 25

7 Columbus, Ohio 43215-3400

8

9 On Behalf of Relators:

10

11 Martha C. Brewer

Attorney at Law

12 Vor-ys, Sater, Seymour and Pease LLP

52 East Gay Street

E 13 Columbus, Ohiu 43216-1008
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WITNESSES DIRECT CROSS
Amy Meyer - Mr. Martiri-4

E X H 1 B I T S

RESPONDENT'S DESCRIPTION MARKED
A Affidavit of Amy Meyer 8

g Attidavit of Amy Meyer 9
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AMY L. MEYER

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

.. . . . . . . . .. . .BY MR. MARTIN:

Q. Good afternoon.

A_ Good afternoon.

Q. I went through some instructions

earlier. I think you observed the deposition of

your husband. I'll go ahead and go through those

again. My name is Daniel Martin. I'm with the

State of Ohio and attorney for the state in this

matter. And my first question I usually ask

people is: Have you ever had your deposition taken

before?

A. No.

Q. The main things we discussed before

is because this is under oath, just ask you try to

answer the questioris truthfully and the best of

your ability. And when we ask a qucstion, the

reporter will take down the answer and transcribe

it. So it's important that if you answer a

question do so in a verbal manner. So shaking

your head or nodding your head doesn't, you know,
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translate into words on the stenographer's

machine. So just try to keep that in mind. And

people been pretty good about that today, but

just, you know, keep that in mind as a thought

when you're answering questions. And then,

obviously, if you don't understand the questiori, I

want you to let me know that, and I can ask the

question different.ly or try it a different way or

maybe move onto something else. I don't want to

confuse or mislead anyone. It's not the goal of

what we're trying to do. We're just trying to

get, you know, accurate information about the

claims in the case. So feel free to do that.

And, of course, if you -- You know, I don't think

we'll be very long today, but if you do need to

take a break, that's fine, just, you know, let us

know and we'll take a break.

Amy, just wanted to ask you a

couple questions about your background. First,

cducation., how far did you attend school?

A. I hold a Masters in Education.

4. Okay. And where did you obtain

your masters from?

A. I have a Masters from Xavier, a

Masters from Bowling Green and a Masters from
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Marygrove.

Q. And your Bachelors, what major did

you have?

A. I Prave a dual-major. Elementary

Education and Special Education with math minor.

Q. And then you said you had a masters

from t.wo different institutions?

A. Um-hum.

Q. From Bowling, is it Bowlirig Greeri?

A. Bowling Green. Masters i_n

Administration.

Q. And what type of course work did

you Lake for administration?

A. The typical education course work

to become a principal.

Q. And then your other masters degree

was from?

A. Marygrove.

Q. Marygrove.

A. I took that to become a master

teacher.

Q- And what sorts of courses would you

take for that for that degree?

A. Typical education classes to about

a year, ability to Ceach children.
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Q. And I take it, based on your

educational background, you're a teacher?

A. Yes.

Q. And where are you a teacher at?

A. Coldwater.

Q. And are you an administrator?

A. Not yet.

Q. And what's your -- if you could,

your job description and your title?

A. A special educatinn teacher.

Q.

children?

Arid do you teach learning disabled

A. Learning disabled, cognitively

disabled, educationally handicapped, emotionally

disturbed.

Q. Are there any special

certifications that you hold?

A. No, not beyond what I've told you.

Q. Your teaching certificate and that?

A. Right.

Q. okay. What we're going to talk

about today, and we asked your husband a lot of

guestion, so I'll try not to be repetitive of

that, but we just want to understand what claims

you and your husband are making against the state
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in regard to ttre property that you own and that is

involved in this case and has been alleged to be,

you know, damaged by the spillway. And the first

thing I wanted to do is just have you look at this

affidavit that was attached to the complaint.

I'll mark it as Exhibit A.

(Affidavit of Amy L. Meyer, marked

for identification as Respondent's

Amy L. Meyer - Exhibit A.)

Q. And I just want to, you know,

verify that along with your husband, you're also a

l-andowrier of some real estate that's described in

Paragraph Number 2, is that correct?

A. Yes_

Q. Now we did clarify with your

husband, there's one parcel that is mentioried in

Paragr.aph 2 that is not alleged to be subject to

the flooding, is that correct?

A. Yes.

Q. And which parcel is that?

A. 42-029600.0000.

Q. Okay. Thank you. And besides

these parcels and the one we just identified as

not being a parcel that you would claim damages

on, are there any other parcels of land that you

owri that you would assert has been damaged by
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(Affidavit of Amy L. Meyer, marked
for identification as Respondent's
Amy Meyer - Exhibit H_)

Q. Okay. All right. I'll put that

one aside, and I'll just go to the second

affidavit. I'll mark as Exhibit B_ And if we

could just look at Paragraph 3 on that first page

and just confirm this statement that since 1997

you've been an owncr of 42-001000, is that

correct?

A. Yes.

Q• And then the other two parcels,

42-109700 (sic) and 42-019800, you've been an

owner since 2009, is that true?

A. Yes.

Q. Now, I believe as your husband was

answering some questions, I had the understanding

that those last two parcels had to have beeri in

your family for some time?

A. The last two parcels, 197 and 198?

Q. Yes, ma'am.

A. No.

Q. Okay. I'm sorry, it must have been

the --
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A. The first parcel.

Q. -- the first parcel? I'm sorry.

't'he first parcel had been in your family for some

time?

A. Yes.

Q. And would have been your parents

owned that parcel before your husband did?

A. No, sir, my grandfather.

Q• Your grandfather. And do you know

how -- If you know, how long did your grandfather

own that property?

A. In the mid-'70's.

Q. And to the best of your

recollection, did you have any knowledge about

that property that your grandfather owned having

any flooding issues?

MS. BREWER: Objection.

A. Prior -- or as he owned it?

Q. At any time during his ownership?

A. There were times that there was

water, yes.

Q. And do you remember seci.ng thaL

yourself?

A. Yes.

Q. Do you recall, if there was an area
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that would typically flood or -- on, you know, a

regular basis would flood?

MS. BREWER: Objection.

A. I don't know if I can say on a

regular basis just because I don't necessarily

kept track -- didn't keep track of it.

Q. Okay. You were just, were

generally aware that from time to time there would

be some flooding?

A. Time to time there would be water

on grandpa's farm, yes.

Q- Any recollection of maybe how deep

it would have been?

A. I know that it never went across

our land prior to '97, prior to 2003.

Q. well, what I wanted to do, is your

husband had indicated you had taken some

photographs?

A. Yes.

Q. And this affidavit, if we go

through several pages back there is - there is a

series of photoqraphs. 1: just want to walk

through those with you.

A. Okay.

Q. It looks like the first one is in
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the Iower right-hand corner. There is number

stamped, and I'm looking at 509.

A. Yes.

Q. And it also says Exhibit B.

A. Um-hum.

Q. And did you take this photograph?

A. Yes.

Q. Can you tell me what this is

depicting?

A. This is - At the time we were

remodeling our house. so I'm standing on the top

of Che lst floor, on the 2nd floor, whichever, and

I'm looking to the east to our field.

Q- And I recognize this as maybe

covered during the or in the text of the

affidavit, so you can, you know, refer to that if

you need to, but can you tell me what year this

phoCograph would have been taken?

A. 2003 .

Q. And I believe you said it's looking

to the cast?

A. East.

Q- And you mentioned that you and your

AML 24 11 husband were remodeling your home?

A. Yes.25
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of d-amage from flooding?

A. No.

Q - The remodeling that you were

undertakii-ig at this time, could you describe what

it was, what type of remodeling were you doing in

'03?

MS. BREWER: Objection.

A. Expanding the home.

Q. Okay. So you were actually adding

onto the home in '03?

A. Umhum.

Q. Is that "yes?"

A. Yes.

Q. Okay. So look to ExhibiL C, and if

you could -- First, did you take this photograph?

A. Yes.

Q. And what does this depict?

A. This is standing in our lane

looking towards the southeast.

Q. Now is that your home that's being

remodeled in the background?

A. Yes.

24 11 Q• And I know these are photocopies of

pictures25
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A. Right.

Q. -- so they're not the greatest, but

as far as some of the visi.bility here of things,

but can you tell me what's in the foreground,

what's being depicted there?

A. This is water.

Q. Okay, water. Is there any debris

there or what's --

A. There's a pile of dirt.

Q. Okay. Was that caused by the

flood?

A. No.

Q-

project?

Was that part of your remodeling

A. Yes.

Q - As part of your remodeling project,

do you recall if there is any digging or

excavating?

MS. IIREWER: Objection.

A. We dug a basement.

Q. Okay. So you did dig a basement --

A. Yes.

Q- -- as part of the remodeling? Do

you know how deep the basement went?

A. Nine feet.
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Q. And when that basement was duq out,

what was done with he soil that was dug?

A. It was used to fill in areas around

the house. It was also used -- it was used in

other placcs, holes or, you know, I mean around

the farm, hauled away.

Q. Okay. So some of it was hauled

away?

A. Yes.

Q- And some of it was used to maybe

change the contour of your property?

MS. BREWER: Objection.

A. No, just a backfill.

Q. Okay. Fill in holes, right?

A. Well, around buildings and such,

things like that.

Q. Around your residence? Which

buildings was it used at?

MS. BREWER: objection.

A. It was used around our machine shed

to level off some dirt and fill-in.

Q. Okay. Go to Exhibit D. And I'll

just assume, unless you tell me otherwise, you've

taken all of these photographs?

A. Yes, I did.
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Q. And Exhibit D, can you tell me what

this is depicting?

A. This is looking to the north dowri

our lane.

Q. And --

A. Which is water running across it.

Q. And how far is your lane from the

road?

Q•

1'm not sure of that.

Was your lane damaged as a result

of the flooding?

A. I mean we had gravel. washed away.

Q• But as we sit here today, you don't

Lake the pos.i.tion that there was a monetary loss

that you're seeking compensation for?

MS. BREWER: Objection.

Q. Any damages for the lane?

A. For the driveway?

Q. Yes.

A. Not at this time.

Q• And I believe you had mentioned

earlier that your recollection was that there had

been some flooding on this property, but you

didn't recall it going over the lane. Is this the

lane you were referencing?
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Q- Now we'll go to the next one, which

is E. Can you tell me what this is depicting?

A- it's looking from our house to the

north. Our lane runs in there and it's looking to

the highway.

Q. Okay- And Exhibit F. Exhibit F

looks pretty similar, but is that from about the

same vantage point?

A. Yes.

Q. Depicting that same general area?

A. Amazed at how much water is sitting

there.

Q. Do you recall at this point how

deep it was?

A. It would be 16 feet.

Q-

depicting?

And Exhibit G. What's that

A. That is our orchard, part of it.

Q• Can you tell me what di.rection that

would be facing, if you could?

A. That's looking at the southwest.

24 11 0. And Exhibit H, what's that picture

show?25
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A. That's looking to the northwest, or

excuse me, the northeast.

Q. And it looks like this is taken

from where you were working around your house?

A. The top of the house, yes.

Q. Yeah.

A. 'rhere's a creek in there and

there's also 29 running through there. Looks more

like a lake, but.

Q. Did you -- And during this event,

did you have any, any of that water get into the

area where you were doing your construction on the

house?

A. No, sir.

Q.

show?

And go to Exhibit I, what does that

A. Just another picture looking to the

northeast.

Q. Okay. That's looking to the

northeast. And the material in the front, is that

just buil.dinq material --

A. That's our rafters.

Q. -- for your project?

A. Our rafters, yes.

Q. Okay.
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A. We were hoping they wouldn't wash

away, as the water continued to rise.

Q. Okay. That wasn't debris ehat

washed in then, huh?

A. No, we haven't had rafters float up

yet.

0. And then ExhibiL J, what's that

depict?

A. And again that's looking to the

easL at our wheat field.

Q. And was that wheat field was that

under water?

A. Yes. It's hard to see on here

where the water lies, but --

Q. Sure.

A. -- majority of what I'm lookirig at

was under water. Just it was from that point to

the creek was all wheat, and most of that picture

there was under water.

Q. Okay. Thank you for going through

those. The flood in 2003, is it -- would it be

fair to say that that was the worst of the

flooding episodes that you experienced?

A. Yes.

Q. Since 2003, can you tell me about
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any flooding experiences that you've had Lhat were

I know, you know, we talked about periodic

flooding, but after 2003, were there any that

caused, you know, damage or that you renember as

being a particularly, you know, damaging or bad

flood?

MS. BREWER: Objection to the

extent that you understand what he's

asking, you can answer.

A. I mean I don't know that. I can

pick out a particular one, but any time the beaver

comes out, we have flood trash, and we have to

deal with all the water in front of our house.

Q. How many timcs has that happened,

say, in a year?

A. Two to three times a year.

Q• And is it your understarding that

that is more frequent ttian before the spi-llway was

changed at the lake?

A. Yes.

Q• When you were, you know, perhaps

growing up or maybe familiar with your

grandparent's property, do you know, if you know,

how frequently they would have, you know, the

beaver coming up out and causing flooding
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problems?

A. I can't give you a specific number,

I just know that I didn't have to clean up as much

flood trash as my children do.

Q. Okay. And I asked your husband a

question along these lines, but maybe you can help

me on Paragraph 14 of the affidavit, your second

affidavit -- walk through. Paragraph 14 says that

ODNR's, you know, caused the flooding has

substantially destroyed the value of, I guess, the

three parcels --

A. Right.

Q. -- that you and your husband own.

Can you tell me what information or facts would

support your contention here that the value of

those parcels were substantially destroyed?

A. Due to the fact that we've had our

land appraised, we know how much it's valued at,

and so therefore, comparatively speaking to other

land that's sold in our county, in our areas, bare

land goes for a nice price. 7500 is not out of

the ball park. This particular land will not get

7500 due to the fact of the 50 acres, half of that

floods, 50 tillable acres, half of it floods.

Q. And because of that appraisal and
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having the knowledge of that appraisal being

available, do you know if other properties that

are similar in terms of, you know, acreage and

soll conditions and otherwise similarly situated

as yours --

Q-

Right_

- do you know for a fact that they

are, you know, selling for more than what your

property was valued at?

A. If they sit along the beaver, no.

Q. Okay.

A. I mean that value is riot as high.

Q- Okay. If you know, and again if

you don't, that's fine, but when your grandparents

owned the property, for example, and you and your

husband purchased the property, did you purchase

it at a value less than other similar properties

because of the same issue with the flooding?

MS. HREWER: Objection.

A. At the time it was appraised

comparative to where it's situated, so it would be

a fair, compared to the other land in the area.

Q• If you can just turn to Exhibit A

on your affidavit, that's the aerial map, and,

again, I know -- I think it's a copy of a copy, so
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it's not the best depiction, but I just wanted you

to look at this so it could help you if you needed

it.

The property that we're looking at

here which is Parcel 42-001000, this is the

property that your house is on, is that right?

A. Yes.

Q. And the area shaded in black which

does show up on this copy, do you or yotir husband

do that shading?

A. I did that shading.

Q. And can you tell me what the black

shaded area represents?

A. The black shaded?

Q. Yes, ma'am.

A. Is the part where the water, the

flood occurs.

Q. And is that based on the worse-case

scenario, I guess, from 2003?

A. I would say that it's based on that

year particular because it's going across the

lane, yes.

And the shading, was that based on

your photos and your observation, is that how you

helped, what helped you make that map?
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A. Right, we had photos that I Look.

Q. And the Beaver Creek, it boarders,

it boarders your property, does it not?

A. Yes.

Q. And if you would maybe -- and i

hope we see a lot of marker -- If you just kind of

outline for me or make a Y where the Beaver Creek

is?

A. It's right here.

Q. Okay. Just at the very top edge

then, right?

A. Yes.

Q. And then is there another water

course it goes through?

A. This one here is the water all the

way through here.

Q. Okay. Cari you mark that for ine?

A. Yeah, I'm not sure of that line

there, but it goes through here, all the way back

to here.

Q. And is that the -- I'm sorry, go

ahead.

A. And then this is a waterway riqht

through here.

Q. That waterway that is the way you
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just did it, it's on the bottom of the -- is that

the south or which?

A. This is the south, yes.

Okay. On the south side of the

property. Which water course is that, if it has a

name?

A. It has a nai«e. I'll have to look

at this. It would be Kittle Ditch.

0. Okay. That one is Kitt.le Ditch.

And then the other one t.tat runs along the --

A. This one here.

Q. -- east, is that the eastern

boundary?

A. This would be the east, yes.

Q. Okay. Which -- What body is that

that has a name or a tile?

A. The Baker Merichhofer.

Q. Okay. The Baker Menchhofer Ditch?

A. Yes.

Q. Arid is that -- is that usually a

ditch that has water or is that dry or what?

A. Very -- I mean it has a little, but

not a whole lot.

Q. Okay. Well, thank's for doing

that. I just -- So in and around your property



26

11

11

E

1

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

16

19

20

21

22

23

24

25

here on this particular parcel, you have three

different potential water bodies: The Beaver

Creek, the Baker Ditch, and the Kittle Creek Lhen?

A. Ycs.

MS. BREWER: Objection.

Q. Ms. Meyer, do you know when you

purchased the property your house is on, was there

any type of property disclosure statement that was

part of the closing or transaction?

A. I do not recall.

Q - Do you recall if when you bought

that property there was a flood insurance policy

taken on it?

MS. BREWER: Objection.

A. Do we have flood insurance po7.icy?

Q. When you purchased the property as

part of the transaction or maybe as part of the

closing, was there a purchase of flood insurance,

either by yourself or either the title company?

MS. BREWER: Objection.

A. I do not know.

Q. You don't know if you have flood

insurance?

Q -

We do not have flood insurance.

Okay. You don't recall if there
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would have been a, maybe a flood plain map or

something like that that would have been something

you would have seen during the transaction in the

closing?

MS_ BREWER: Objection.

A. Not that I'm aware of.

Q. Okay. I think I have a few more

questions, I just wanted to check some things

here. Besides, you know, residential and farming

use, was your real estate use for any other uses?

MS. BREWER: Objection.

A. No.

Q-

like that?

Not used commercially or anything

A. Uh-uh.

Q. Do you know what your property is

-- I meari your property is, for purposes of my

question, all three of your parcels, were they

zoned in a particular zoning, if you know?

MS. BREWER: Objection.

A. I do not know it they have

particular zoning.

Q• Ms. Meyer, did you ever look to see

if there were any other causes or potential causes

of the flooding issues aside from the spillway at
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the lake that might have conLributed to the

flooding problems?

MS. BREWER: Objection.

A. I haven't necessarily looked into

anything that can wash the water back up and come

across the creek and the fish coming in my yard

arrd it's pretty much one source.

Q. Besides the photographs that were

in your affidavit that we looked at, did you have

any other photographs or documents that would

depict any of the flooding that you experienced?

A. No, sir, I attached the pictures

that show the flood.

Q. During that 2003 flood, you know

where you took the different photos, do you recall

how long it took for that to, you know, return to

its, back to the bank and the flooding to go away?

MS. BREWER: Objection.

A. The water took about 10 days until

it left. I mean the water or the ground was still

soqgy and things much longer than that, but where

the water had gone back.

MR. MARTIN: Okay. Well, that

should do it. Got any questions?

MS. BREWER: Nope, I don't have
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anything else. When the court reporter

is finished, he'll type up the

transcript. You have the right to read

and make sure that there's no

corrections that you want to make and

then sign it or you can waive that

right. I can't tell you which one you

should pick, but I say that most people

do choose to sign. Would you like to

sign or waive?

MS. MEYER: I'd like to sign.

Arny L. Meyer

(At 2:40 p.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said AMY MEYER was by me

first duly sworn to depose the truth, the whole

truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said AMY MEYER; that said deposition was

taken in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth;

that said deposition was taken by me in stenotype

and transcribed into typewriting by me; that I am

neither a relative of nor attorney for any of the

parties to this cause, nor relative of nor

employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 23rd day of

February, 2010.

V-6, -̂4 z ------
My Commission Expires: Terence M. Holmes

July 28, 2012 Notary Public - State of Ohio
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anything else. When the court reporter

is finished, he'll type up the

transcript. You have the right to read

and make sure that there's no

corrections that you want to make and

then sign it or you can waive that

right. I can't tell you which one you

should pick, but I say that most people

do choose to sign. Would you like to

sign or waive?

MS. MEYER: I'd like to sign.

(At 2:40 p.m., the deposition concluded)
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AAiF^)AVI`i' OF ANdL.MEYI3I2

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Amy L. Meyer, I am over the age of 21, and I am competent to

make this affidavit. The facts stated herein are within my personal knowledge and

are true and correct. I state as follows:.

1. 1 am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 42-029600.0000, 42-001000.0000, 42-019700.0000, and 42-

019800.0000.

3. 1 own lands that lie adjacent to or near Beaver Creek andlor adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. 1 own lands which, since ODNR replaced the western spillway of

Grand Lake St. Marys in 1997, are subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St.

Marys.



E

5. To date, the most invasive flood occurred in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.

6. 1 have reviewed the Complaint and the facts relating to my real estate

and the flooding of my lands caused by ODNR from the western spillway of Grand

Lake St. Marys and swear that those facts are tnre and accurate, based on personal

know)edge.

FURTHER AFFIANT SAYETH NAUGHT.

tamy L Meyer

Swoa-n in my presence and subscribed before me this gLb day of June,

2009.

Nota ublicry RRA K SUNR
A'otary Pubtic - Siale of Qhto

My acrnmission Fxpires May 13, 2011
Recordt!d in Mercer County

061IT/2ooB coWRlbus 1065s704



AFFIDAVIT OF AMY L . MEYER

STATE OF 01II0

COUNTY OF MERCER

My name is Amy L. Meyer. I am over the age of' I, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as foliows:

1. 1 am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Numbers 42-001000.0000, 42-019700.0090, and 42-019800.0000.

3. 1 have been an owner of Mercer County Parcel Number 42-001000,0000 since

1997 and Mercer County Parcel Numbers 42-019700A000 and 42_019800.0000 since 2009.

4. Mereer County Parcel Number 42-001000.0000 borders the south side of Beaver

Creek and the west side of Baker Menchhofer Ditch. hittle Ditch which tlows into Beaver

Creek also cuts through Mercer County Parcel Number 42-001000.0000. Mercer County Parcel

Numbers 42-019700.0000 and 42-019800.00001ie south of Beaver Creek, Kittle Ditch cuts

through Mercer County Parcel Numbers 42-019700.0000 and 42-019800.0000.

5. Since ODNR replaced the western spillway of Grand Lake St_ Mary's in 1997 and

undertook its ctu-rent lake level management practices, which include maintaining increased lake

levels and use ol'the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 42-001000.0000 has been subject to continuing. persistent,

DON000503



frequent. and ineiritable increased severe flooding from the western spillway of Grand Lake St-

Mary's.

6. Specifically. as a resolt of ODNR's replacement of the westem spillway and its

eurrent management practices. Mercer County Parcel Numbers 42-001000.0000 has flooded

approximately two to three times per year. On each occasion. Mercer County Parcel Number 42-

001000,000n was inundated with water at depths varying from eight to sixteen feet.

7- Since ODNR's replacement of the western spillway and its current management

practices, Mercer Counlv Parcel Number 42-001000.0000 floods more rapidly and remains

tloodecl for longer periods of time. On each occasion of floocling. Mercer County Pkucel Number

42-001000.0000 remained inundated wittr water for a period ofthree to ten days.

8- Prior to ODNR's replacement of the western spifhvay and its current management

practices. Mercer County Parcel Number 42-00I000,0000 never flooded as often, never flooded

over as large an area, and never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 26.5 acres

of Mercer Courtty Parcel Nuntber 42-001000_0000 being flooded with approximately sixteen feet

of water for approsirnately ten days. A true and accurate copy of a black and Avhite aerial fi'om

the Mercer County Auditor's website of Mercer County Parcel Number 42-9010n0.0000 is

attached hereto as Exhibit A. The shaded in area depicts the portion of the parcel that was

flooded in 2003.

10.

E

Attached hereto as Exhibits B, C, D, E, F, G, H. I. and J are photographs that truly

and accurately depict the flooding of Merccr County Parcel Number 42-001000_0000 in 2003.

2005.

Mercer Courrty Parcel Ntunber 42-001000.0000 also esperienced flooding in

DON000504

-'-



0
12. Merc-er County Parcel Numbers 42-001000.0000 was again flooded as recently as

Spring 2009.

13. As a direct result of the flooding, Mercer County Parcel Number 42-001000.0000

has suffered datnage in the form of loss of crops. field and bank erosion, the deposit of silt and

other debris, drainage tile failure, and the destruction of fruit trees, Mercer Countv Parcel

Numbers 4_1-019700.0000 and 43-019800.0000 have suffered damage in the fonn of loss of

crops, bank erosion. and the deposit debris.

14. The tlooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Nutnbers 42-001000.0000, 42-019700.0000. and 42-019800.0000.

15. 1 believe that the intermittent, continuing, persistent. frequent, and increased

severe f7ooding from ihe western spiilway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westem spillway and ODNR's current management

practices.

FURTHLR AFFIANT SAYETH NAUGHT.

Amy L eyer

Swom in my presence and subscribed before me this 2_`J " day of August, 2009.

E

*OOMZH^ q^^^ ^^ vn

DOfV000505
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