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IN THE.SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,
ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, 01110 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of JER6ME L. MEYER,

Relator, was taken by the Respondents as on

cross-examinati_ori, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West LivingsCon Street, Celina, Ohio 45822, on

Thursday, February 4, 2010, at 1:10 p.m., before

Terence M_ Holmes, Professional Court Report.er,

and Notary Public within and for the StaCe of

Ohio_

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1B20 Fax

www.OhioDeposition.com
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APPEARANCEIS :

On Behalf of Ohio Department of Natural

Resources:

Daniel J.Martin

Assistant Attorney General

Environmental Enforcement

30 Bast Broad Street, Floor 25

C'olumbus, Ohio 43215-340t)

On Behalf of Relators:

Martha C. Brewer

Attorney at: Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus, Ohio 43216-1008
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JEROME L. MEYER

of lawful age, a witness herein, being first duly

sworn, as hereinafter- certified, was exainined and

deposed as follows:

CROSS-EXAMINATION

BY MR. MARTIN:

Q. Good afternoon?

A. Good afternoon.

Q. My nanie is Daniel J. Mar.Lin. I'm

representing the State of Ohi_o today in regard to

the lawsuit that was filed against the state

pertaining to the allegations involving the

flooding from the spiliway that you asserted due

to the property that you own that's been involved

i-n the litigation herc. And what I wantcd to do

is, first, just ask you, Mr. Meyer, if you could

state your name in the record, and to spell your

name so the court reporter can recard that?

A. Jerome L. Meyer, J-e-r-o-m-e L.

middle initial Meyer, M-e-y-e-r.

Q. And, Mr. Meyer, have you ever had

your deposition taken before?

A. No.

Q. What I'm gonna do, is I'm just

gonna go over some grounds rules so that it'll
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help you in answering the questions today. The

first thing is you notice the court reporter sworn

you in?

A. Um-hum.

And this deposition is under oath.

So just like you would if in you were in a

courtroom situation, you'll just need to tell the

truth, to the best of your ability. The other

thing to consider is when you answer the

questions, because the court reporter is taking a

record of this, it's hard for him to record

non-verbal answers like shrugging your, you know,

shoulders or nodding your head or shaking your

head or saying Ah-huh or Uh-uh, doesn't record too

well. So I just ask that when I ask the question,

you give a verbal answer, a yesor no or something

that would be transcribable for the court

reporter.

Another thing to consider is that

when I ask you a question, to give me an

opportunity Lo get my, you know, question out, and

be careful of, you know, speaking over me, and

I'll try to do the same with you, qot speak over

you when we're exchanging questions and answers,

'cause that makes it hard for the court reporter,
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as well, if we're both talking at the same time.

Those are pretty much the main grounds rules. Do

you have any questions before we start?

A. No, I don't.

(Affidavit of Jerome L. Meyer, marked

for identification as Respondent's -

Jerome L. Meyer - Exhibit A.)

Q. Okay. Just want to start off with

an exhibit, call this Exhibit A. And, Mr. Meyer,

this is ari affidavit that is attached to the

complaint that is filed in Lhis matter. I'd just

like you to take a look at that and confirm for me

that this looks like an accurate copy of that

affidavit?

A. Yes, it does.

Q. And Paragraph Number 2 states that

you're an owner of real estate described as Mcrcer

County parcel numbers, and then there's four

parcel numbers; do you see that?

A. Yes, I do.

Q. Is that still accurate as we sit

here today?

A. Yes, it is.

so there's no additional properties

24

25

besides the ones identified on Yaragraph 2 that

are at issue of the flooding?
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A. No, these are the ones.

(Affidavit of Jerome L. Meyer, rnarked

for identification as Respondent's

Jerome L. Meyer Exhibit B.)-

Q. Okay. Let's ].ook at this more

recent affidavit. We'll mark it as Exhibit B.

And do you remember preparing a

second affidavit?

A. Yes.

Q• And I'll note you look at Paragraph

2. There's -- On that first page there there's,

three parcels numbers identified?

A. That's correct.

Q- On that fi_rst affidavit that we

looked at, Exhibit A, it looked to me that there

were four parcel numbers on that affidavit. So

could you explain on the second affidavi_t what

happened to the fourth parcel number?

MS. BREWER: Objection. Go ahead.

A. The fourth parcel number on here

does not flood. That is another property that I

own.

Q. okay. So Exhibit A where we

-identifi_ed, or, I'rn sorry, where you identified

four parcel riumbers, those were four parcels that

you own, correct?
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A. Yes.

Q• But the second affidavit is

clarifying that just three of those are parcels

that you're asserting a --

MS. BI2EWER: Objection.

A. These three parcel riumbers on here

are the ones that flood, the one over here does

not.

Q. Okay. And let's look at the third

paragraph on Exhihit B there. Parcel number

42-001000.000o has been under your ownership since

1.997, correct?

A. That is correct.

Q. And the other two parcel numbers,

those were acquired by you since -- Would that be

in 2009?

A. Yes.

Q. okay. The first parcel there

42-019700.0000, when did you acquire Lhat

property?

A. In 2009.

Q. Do you remember which month?

A. It was in the spring, I believe it

was in May.

Q. And the next parcel number there
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42-019800.0000, was that also in 2009?

A. Yes.

Q. In what month?

A. May, also.

Q. And moving onto Paragraph 4. Looks

like you identificd that parcel number

42-001000.0000 boarders the south side of Beaver

Creek and west side -- is that -- that's Baker

Menchhofer Ditch. Baker Menchhofer Ditch.

The Baker Ditch, is that on your property or does

it just boarder your property?

MS. BREWER: Objection_

A. That actually boarders right along

the side of my property.

Q. And the Kittle Ditch in next

sentence, Kittle Ditch which flows into Beaver

Creek, also, cuts through that same parcel number,

is that correct?

A. Yes.

Q. Can you tell me what type of, what

type of water body is Kittle Ditch, is it

literally a ditch or does it carry a strcam, a

creek or?

MS. BREWER: Objection.

A. What do you mean by what type of
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water body?

Q. Yeah, is it -- Okay. Let me ask

this question. Is it a natural feature or is it a

man-made feature?

A. It is natural when that flows into

the Beaver Creek.

4• So basically a natural tributary to

the Beaver Creek?

A. Yes.

MS. BREWER: Objection.

Q. And that's actually on your

propert.y?

A. Yes.

Q. And then the next two parcel

numbers you describe is lying south of Beaver

Creelc; do you see that in your statement?

A. Yes.

Q. Do those parcels broader Beaver

Creek or not?

A. No, they do not broader Beaver

Creek.

Q. How far south are they of Beaver

Creek?

A. About one and a half miles.

Q. Okay. But Kittle Ditch does cut
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through both of those parcels, is that correct?

A. Yes.

Q. Okay. The 5th paragraph of your

affidavit, Mr. Meyer, it states that -- well, I

have to read all here, but essentially what it's

stating is that ODNR's replacement of the spillway

and its current managementpractices has causecl

parcel number 42-001000.0000 to flooc3

approximately two to three times per year. And

what I'd like to ask you is, what information you

have that verifies that it does in deed flood two

to three times per year?

MS. BREWER: Objection.

A. What do you mean "what kind of

information?" Well, it floods.

Q. How do you know that?

A. Cause I live there.

Q. So visual observation?

A. Yes, I visual observation, the

flood trash, the water that sits there for 10

days.

Q. Did you take any photographs of the

flooding conditions?

A. I personally, no.

0.• Did anyone else take photographs at
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your direction?

A. Yes.

Q. Look is that?

A. My wife.

Q, And besides your wife did anyone

else take any photos?

MS. BREWER: Objection. You car

answer.

A. I don't know.

Q. So as I understand your testimony,

because you live at the property, you had personal

experience with the flooding?

MS. BREWER: Objection.

A. Yes.

Q. I guess what I'm confused about is,

how would you be able to tell, based on your

visual observation, that that flooding was caused

by the replacement of the spillway or management

practices by ODNR?

MS. BREWER: Objection.

A. Because before I bought the place

i_t was my wife's grandparents that own it, and it

never -- I mean it flooded flooded but not to the

extreme that it's been flooding lately. I mean it

just seems to get worse.
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Q. So when your wife's grandparents

own it, did they keep any type of documents or

records keeping track of the flooding episodes?

MS. BREWER: Objection. If you

know you can answer_

A. I have no idea.

Q. Not that I know of?

A. Not that I know of.

Q. Did your wife's grandparents prior

to you purchasing the property did they ever talk

about flooding problems?

MS. BREWER: Objection-

A. I don't know if they talked about it.

Q. Did they talk to you about it?

A. I mean I was told that it ilood

occasionally. I do not know how often or anything

like that.

Q. Who told you that, that it flooded?

A. Her grandfather.

0. Does he still alive?

A. No.

Q. Also on Number 5 you identified on

each occasion this parcel was inundated with water

at depths varying from 8 to 16 feet. Did you

actualiy take measurements of the depth?
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MS. BREWER: Objection.

A. No, I did not take measurements of

the depth of water, but I know how deep it is from

the top of my leg to the bottom of the field, and

when there's only around 2 feet showing- That's

how I came up with 16 feet.

Q. And so based on your observation,

visual observation?

A. Yes.

Q. And Number 6 of your affidavit you

mention, and again this is Parcel Number

42-001.000.0000 that it remained inundated with

water for a period of 3 to 10 days. Was there a

difference on each occasion how long it would

remain inundated or was it always 3 to 10 days?

MS. BREWFR: Objection.

A. Well, yeah,-there is a difference

some days. Soinetimes it's six days, sometimes

it's 10 days, it just depends the amount of rain

that we've gotten, it just depends.

Q. The lorigest of: the period you

identified 10 days, do you associate that with any

particular flooding event?

A, Yes.

4• Can you tell me which occurrence
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that would be?

A. That was 2003.

Q. And the month of that would ttiat

have been July 2003?

A. Yes, it would have been.

Q. And the low end of that spectrum,

the three days, can you tell me what, if you can,

what month or and year that event would have

occurred?

A. Well, the beaver goes out I'd say

on a minimum of three times a year, almost

guaranteed every time it comes out in the spring.

And I can't tell you for sure exactly when it was

three days or when it was five days or anything

like that.

Q. Okay. Well, let's take a look at

the attachment, and this is also referenced in

Paragraph 7. That's look through your affidavit

here, it's a map, it says -- actually there's two

maps. First is Exhibit A and there's a parcel

number or and kind of the lower right-hand portion

there, there's a parcel number I.D. and the

acreage, and this looks like a map from Mercer

County offices. Is this -- can you verify that

this is one of the parcels in question?
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A. Yes.

4- And is there a residential

structure on this parcel?

A. Yes.

Q. And is that where you live, sir?

A. Yes.

Q. And if you qo to Exhibit B, is this

another parcel that you own?

A. No, sir.

Q. Is this a parcel that you're

familiar with?

A. Yes, sir.

Q. Do you farm this parcel?

A. No, sir.

Q. Do you know who the -- Look in the

lower right-hand corner, there's a Neil Siefrinq

and Mary, are those folks that you know?

A. Yes.

Q. Are they relatives?

A. Yes.

Q. Do you have some opportunity to

observe flooding on this parcel?

A. Yes.

0 24 11 Q• Is this a parcel that you would be

making a claim for damages on?25
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A. What do you mean, as I would make a

claim for it?

Q. Yeah. It was attached to the

affidavit we received from you, so I'm just kind

of cutting to the chase, I'm wondering -- Maybe if

you could go back and look at the text of your

affidavit. I was wondering why that was attached

to your affidavit?

A. It was attached to my affidavit

because I took a picture, which is Exhibit C,

which shows parcel of the flooding standing on the

flood of that farm.

4- Okay. And Exhibit C then is -- You

just said that's a picture you took?

A. Yes.

Q - But I just want to be clear for

purposes of the record, you're not asserting

yourself in ariy way, you're not asserting a claim

against the state for the property depicted on

Exhibit B of your affidavit?

A. Am I asserting a claim for me to

get something for that?

Q. Yes.

A. No, I'm just stating a fact.

(Deed of Fiduciary, Statutory Form,

marked for identification as
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Respondent's - Jerome Meyer - Exhibit

C.)
Q. Okay. Sir, I'm handing you what's

been marked as Exhibit C, and just wanted to ask

if you've, it you've seen this document before, if

it looks familiar?

A. I may have seen this, but I don't

recall. It looks like it's the deed to our farm.

Q. Your name is on this?

A. Yes, my name is on it-

Q. And this appears -- it looks like

it was transferred June of 1997, right?

A. That's correct.

Q. And I was trying to see if this has

a parcel number identified on it. Do you know to

which parcel this deed applies?

A. Yes.

Q. Which one if you can identify that?

A. Parcel Number 42-001000.0000.

Q. Okay. So that would the Exhibit A

to your affidavit, Exhibit B that we just werit

over?

A. Yes, that would be correct.

Q. And this indicates that $200,000.00

was paid for the property, is that correct?

A. That is correct.
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in this deed, is that, is this description still

accurate description of what is the boundaries of

the property that's on Exhibit A to your

affidavit?

MS. BREWER: Objection. If you

know you can answer.

A. Yes, it hasn't changed.

Q. You haven't sold off any parcel

since you bought it?

A. No_

Q. Okay. What do you use your land

for, sir?

MS. BREWER: Objection.

A. My land?

Q. This particular parcel?

A. Is used for farming.

Q. And is it also residential?

A. Yes_

Q. Besides farming and residential any

other uses of your land?

MS. BREWER: Objection.

A. I have agriculture on it or

0
24 11 livestock.

Okay. Are livestock kept in aQ.25
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certain portion of the parcel?

A. Yes.

Q. If you would, sir, on your map

there, see, if I can give you this pen here, if

you could sort of circle or put, draw some type of

marking to show the area where you keep your

livestock?

A. Where I keep my livestock?

Q. Yes.

A. They're in this facil.i.ties right

here, and they go in this woods right here. These

are the two barns.

Okay. So you have a barn and woods

area. Do you use any other part of the parccl for

pasture land?

A. Since this picture has been taken

we have a building right here that has a pasture

here, but we can't put a pasture down any farther

because it floods. We would like to put a pasture

down farther, but we cannot use it for that.

Q- So the land that you have that's

not used for residential and livestock, you use

for agricultural purposes, other agricultural

purposes then?

25 MS. BREWER: Objection.
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A. Yes, it's rented out.

Q. So does it get rented out for use

for crop land?

A. Yes.

Q. And what crops are on there?

A. It is on a crop rotation, there is

beans, corn, and wheat.

Q. Who do you rent that out to?

A. Mark Siefring.

Q. On a yearly basis does he always

rent it or do you rent to different people?

A. No.

Q. Just to?

A. Just to hi.m.

Q. Okay. And what's the terms of your

rer2tal?

A. Cash rent.

0. How much?

A. How much?

Q. Right?

A. It's paid a certain amount per acre.

Q.
Is that fixed every year or how is

that determined, the amount?

A. yes, it's a faxed-

Q. And how much is that?
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A. It's hard to say cxactly per acre

because he rents my buildings, also, so it's all

iri lump.

What if you could, what's the lump

amount?

A. The lump amount?

Q. Um-hum.

A. Was 9000 a year.

Q. Has that amount chauged over the

years?

A. No.

When did you first start renting it

to him?

A. When I purchased it in '97.

Q, if I just go back to your affidavit

the, Exhibit S. Just if we go to Paragraph B. We

talked a bit about 2003. You also mentioned that

parcel 42007.000.0000 also experienced,

experienced flooding in 2005. Can you tell me how

how deep flooding was in 2005?

A. I do not recall_

Q. Can you recaJ.l how long the

flooding occurred?

A. It probably ranged within the 3 to

10 days, I mean that's basically the standard
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because it does it so often, I mean you just deal

with it all the time.

Q. And then Paragraph 9, you said that

parcel was again floods as recently as Spring

2009?

A. That i s correct.

Q. How deep if you can recall was it

in the spxing of '09?

A. I do not recall.

Q. How long did the flooding last in

that event?

A. i do not recall.

Q. Going to Paragraph 10. You talk

about, you know, damages related to the flooding,

and the first mentions form of loss of crops. If

we could maybe reference the 2003 flood. Did you

have a crop loss as a result of that event?

A. Yes.

MS. BREWER: Objection.

Q. Can you tell me how many acres were

impacted as a result of that loss?

MS. BREWER: objection.

A. As in acres that were damaged

because of the flood?

4• Acres that were lost crops?
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flooded that the wheat was under water.

Q•

acres?

So you lost the crops for all 25

A. Yes. I mean they tried to combine

them, but you can't -- they didn't get much for it

because of the value of it, because the water sat

across the wheat, and we lost all of straw that

could have been bailed off because the flooding

damaged the straw and it was not good straw to use

for livestock.

0. Were you able to put a value on the

the corn and straw loss?

MS. BREWER: Objection.

A. 1 didn't, I didn't, I did not farm

it myself my father-in-law does.

Q. The 2005 flood was there a crop

loss experienced in that flood?

A. I don't recall the exact tiine that

it was flooding, and if there was a crop at the

time, yes it would have been damaged.

How about in the recent one, the

spring of 2009, was there any crop loss associated

with that event?

A. No, there was no crop loss due to
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that because there was nothing planted in the

spring yet.

Q. And you mention that your

father-in-law does the farming, correct?

A. 'Phat's correct.

Q• And that there is a lease or

rental. Is the rental with your father-in-law or

someone else?

A. Yes, it's with my father-in-law

Mark Siefring.

Q. As a result of these floods we

talkcd about so far, 2003, 2005 and spring of

2009, during either of those, any of those three

events because of the crop loss, did you receive

less rental income as a result?

A_ I received less rent because of the

flooding that occurs all the time.

Q. Well, I'm just taiking about --

We'll just take 2003 event because that's, seems

like that was the -- Is it fair to say 2003 event

was the worst flooding you experienced since you

bought the property?

A. So far it has been.

Q. But 2003 event you had been renting

that farm land to your father-in-law?
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A. That's correct.

Q. And there was obviously a crop loss

that year, right?

A. That's correct.

Q - Because of that crop loss -- I

guess my question is, did you lose money?

MS. BREWER: objection.

A. I don't lose money from the actual

crop loss, I lose money frorn not being able to

rent my land for more money because it floods.

Q - As I understand your testimony,

every year you rent it to your father-in-law,

riqht?

A. That's correct.

Q. Okay. And it's been $9000 a year

as a lump sum, right?

A. That's correct.

0. And that number hasn't changed

since you've been renting the lane to him?

A. That's correct.

Q- one other question about crop

loss. Prior to 1997, were you aware of any crop

losses due to flooding on parcel 42-00100.0000?

A. I have only known because of what

I was told ttiat they have had crop loss but not to
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the extremes of what they have now arid frequency

of it.

Q. Was that information provided by

your father-in law?

A. My father-in-law because he farmed

before in 197, also. He rented it from my wife's

grandfather.

0. The ariother damage that's

referenced in Paragraph 9 is field of the bank

erosion. Can you describe for me whaL damages

have happened on your property pertaining to field

and bank erosions because of the flooding?

A. You mean why does it?

Q. Yeah. What damaqe has resulted

because of the flooding as it pertains to field

and bank erosion?

A. Well, the bank erosion on the

actually creek that is in the back side of our

property which is kittle ditch, it is, every time

the water comes down so fast, it keeps taking the

bank out and it keeps taking more and more of the

farm land and making the ditch bank give away.

Q• So the bank itself is actually

getting wider then?

A. Yes, because of the amount of water
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Q• Okay. And then the next damage

discussed in your affidavit, Paragraph 10 it says

"...The deposit of silt and othcr debris..." Tell

me what types of debris or what problems do you

have as it pertains to the flooding and silt and

debris?

A. Well, there is flood trashed there

ever time that the beaver comes out. I mean we

have to go out there wit:h a rake and my wife and

my kids would have to try to clean it up or we try

to burn it off. There's logs out there, there's

junk out there- I mean anything that comes back

from anybody's property it comes, backs up, bushes

in, and it just depends what type, where it wind

is where the actual debris is gonna lay, it could

be in our front yard, across our lawn, it could be

in the field where you have to get rid of it

anyways, or it's on the other side of the bank up

against -- Every time it's you got to go out there

and clean it up, 'cause you can't mow your lawn,

you can't -- I mean it's just that way all the

time.

0
24 11 4. Okay. So some of the debris gets

into the lawn of your house, your residence?25
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A. Yes.

Q. All right. And then is there some

that gets into the fields?

A. Yes.

Q. Are we talking tree branches,

things like that or what type of debris?

A. Yes, we're talking tree branches,

we're talking corn stalks that are off the fields,

off other people's fields. I mean there's been

such severe flooding, I mean there's times we've

had people's plastic swimming pools or a sand box

that floated from from somebody else's house down

the river that got backed up into our property.

Q. Okay. Drainage tile failure. Can

you tell me about that. What problems have you

had with drainage tile failure?

A. Wel1 the water pressure comes back

so much that it starts to break down our main tile

that runs through our apple orchard and it starts

to break the tile up and the water tries to go

through so fast that it causes the damage to the

tiles.

4. The damage done to the tiles is it

0
24 11 something Chat, that you've been able to repair or

is it still damaged?25
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A. No, I keep repairing

Q. About how often do you have to make

repairs?

A. It just depends how much it floods.

I mean it's usually worse when there's more water

on top, but it just keeps occurring on that main

tile.

Q. And I heard you mention the ample

orchard, the next area of destruction of fruit

trees. So do you have an orchard then on that

parcel we've been talkirg abouC?

A. Yes, I do.

Q.

there?

And how many trees do you have

A. Approximately 35.

Q. Apple trees?

A. Yes.

Q. And do you have any record or

document that would like show how many of those

have been destroyed because of flooding?

MS. BREWER: Objection.

A. I can just tell you that 'cause

they're not there.

0 24 11 Oh, so you've lost all of your

fruit trees?25
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A. I did not lose all of them, no.

Q. How many can you attribute to the

loss due to flooding?

A. I would say around four for sure.

Q- And did you inspect them to see if

there could have been some other type of rcason

for their loss, like insect damage or something

like that?

MS. BREWER: Objection.

A. No. There are not from insect

because I spray my trees and I take care of my

trees.

Q. Did someone like a forestry expert

or someone help you identify the cause of the

problem with these trees or is it based on your

own observation?

MS. BREWER: Objection. This is

asked and answered. Go ahead.

A. Basically when ehe tree is uprooted

because the ground is so soft from the water

sitting on it for so many days, and then you get

wind or anything like is softeriing the ground so

hard that the tree falls over and uproots it and

it basically breaks the roots off.

Q. Okay. So what -- Just so I
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understand, basically what would happen because of

the water coming through loosening the soil so

much you had root damage and trees basically fell

over then?

A. Yeah, the water sits on that

property for so long, for so many days that the

grown gets so soft and so saturated, yes, it

weakens the tree and the tree falls over.

Q. Okay. I see. Paraqraph 11 states

that the flooding caused by ODNR substantially

destroyed the value of Mercer County parcels, and

then it gives three parcel numbers there. Why I

would ask, Mr. Meyers, what facts or information

do you have in your possession that would help us

be able to assess the amount of value that has

been destroyed of the flooding that you've

alleged?

MS. BREWER: Objectiori.

A. I don't have anything in my hand

that says that it's lost its value. The only

reason that it's lost its value is the fact that

land that is for sale around the area bring a lot

more than what my property would bring.

Q. Do you know if those other, other

properties, do they broader any of these creeks or
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water bodies that we've talked about?

A. These actual creeks that go through

my property?

Q. Or the Beaver Creek?

A. I do not recall that.

Q. Have you had any appraisal done of

your property recently?

A. Yes.

Q. How long ago?

A. Last spring.

Q. Was that in preparation for the

lawsuit?

A. No.

Q•
was that as a result of or is that

pursuant to the purchase of the property you

bought earlier in 2009?

A. Yes.

Q. Do you recall what the appraisal

said about the value of those properties?

A. As in what do you mean, would it?

Q, How much are they worth?

A. How much are they worth?

Q- yeah.

A. My home place is worth 695,000.

Q-
What about the other 2 parcels?
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A. I believe that one is right at

690,000, also.

Q. For the two of them together?

A. Yes.

Q. Sir, do you know what year the

spillway at Grand Lakes St. Mary's was modified?

A. Yes, I do.

Q. What year would that be?

A. 1997.

Q. Did you know about the modification

of the spillway before you bought the properties

in 2009?

1
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^ 1311 A. Yes.

14 Q. Do you know that there was flooding

on these properties before you bought 'em in 2009?

MS. BREWER: Objection.

A. I knew that it had occurred, yes.

15

1G

17

18 Q. When you bought the property, sir,

did the Realtor or the owner give you a document

that would be called a"disclosure statement?"

MS. BREWER: Objection.

A. I do not know that.

Q. Okay. So you don't recall if there

was any document that might have disclosed the

presence of flooding problems?

19
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(Deed, marked for identification

as Respondent's - Jerome L. Meyer

ExhibitD.)

Q. Okay. Mr. Meyer, I'm handing

what's been marked as Exhibit D, and this is

another dced. If you just take a look at it here

for a moment and then I'll ask you a couple

questions. Have you seen this document before?

A. Yes.

Q. Arid does this show property that or

described property that you purchased in 2009?

A. Yes.

Q. And are the parcels identified on

this description, are these parcels that you are

making claims of damages for as far as the

lawsuit?

A. Yes.

Q. And the grantors were Carl Rose and

Lucile Rose, and do you know when you bought the

property from the Rose's did they say anything to

you about flooding problems?

MS. BREWER: Objection.

A. They didn't have to say anything

because I drive by that farm everyday at least

five times a day.
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Q•

property?

So you're familiar with the

A. Yes.

Q• And the two parcels herc that were

corrveyed are these -- These are used for farming,

is that right?

A. Part of it, yes.

Q. Is part of it used for something

else?

A. Yes, it has buildings, barns a

house, grain bin.

Q. Okay. Who lives in the house

that's on these parcels?

A. Carl and Lucy Rose.

Q. Okay. So they rent from you then?

A. Yes.

Q. But as of May, actually May 15th,

2009, it's your understandirig then that you and

your wife became the actual owner of the real

estate?

A. Yes -

Q - The house that's located -- Oh,

first of all, which parcel is the house and the,

and the building is located on, can you tell mc

that?
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A. I can't tell you, it's one of those

two, I don't know which is which.

Q• Okay. Fair enough. The real

property that's there -- I should say the houses,

the house and the buildinqs that are there, do you

have any claim that any of that property was

damaged as a result of flooding, I mean that

property I mean the actual houses, house and Lhe

barn?

MS. BREWER: Objection.

A. I have no claim of the house being

damaged, no.

Q. Okay. And besides what we talked

about in your affidavit that you had signed, are

there any other damages that you claim arose as a

result of the flooding?

A. Any other damages that Rose's?

Q• I'm sorry. I'll just ask that

question differeritly. When we went through your

affidavit, we went through some specific items

that you described in terms of damage on all the

properties that you own. Besides what we talked

about that were in your affidavit, is there

anything beyond that that you bclieve amounts to a

damage or a loss?
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A. Basically just the flood trash, the

tile failure, the erosion of the ground and stuff

like that, other than that, no.

Okay. Let me check some thin

here and I'll gonna try to wrap up here, but I

just want to double check and make sure I've asked

the questions I want to ask. Looking at the

different parcels, sir, I just want to ask you a

couple questions about the conditions as tar as

some soil issues. 42-0010000, do you kriow on that

parcel what type of soil -- on the type of soil I

mean soil type that is on that property?

MS. BREWFR: Objection.

A. No, I do not know what type of soil

is on that_

Q. For any of these parcels, would you

know what type of soil types are on the parcels?

MS. BREWER: Objection.

A. No, I do not.

Q. How about number of acres of

tillable soil, would you know that number for any

of these parcels?

MS. BREWER: Objection.

A. Yes, I would.

Q_ Okay. Let's start with 42-001000



39

El

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

parcel, how many tillable acres are there?

A. 50.

Q. Okay. What about 42-019700, how

many tillable acres?

A. I cannot tell you that because they

are both together and I don't know the exact

boundary of which is farming and which is woods or

which is house.

Q. Okay. Well, then 42-019800 and

we'll consider those two together, can you tell, me

what the tillable acreage would be?

A. Yes, 80.

Q. Eighty acres between the two?

A. Okay.

Q. Okay. Mr. Meyer, on ariy of your

land that we've - parcels that we've talked about

today, do any of those participate in a

Conservation Preserve Program?

A. No, they do not.

Q. Any of them participate in a

Wetlands Reserve Program?

A. No, they do not.

Q. Do you have any farm land

preservation deed restrictions placed on any of

that land?
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MS. BREWER: Objection.

A. No, I do not.

Q. Did you make any clairns on any of

your crop or other losses to insurance?

A. No.

Q. Do you know if your father-in-law

that was farming the land, did he make any claims

for insurance?

A. I'm sure he did.

MR. MARTIN: Okay. I'm done- Do

you have any questions?

MS. BREWER: When the court

reporter is done today, he'll go home

and type up the conversation that we

just had. You have the right to review

that and then sign it to make sure --

the right to review it to make sure that

it's accurate and then sign it to affirm

that it is accurate or you can waive

that righL. I would advise ttiat you

take the opportunity to read

it? Is that what you would like to do?

MR. MEYER: Yes.

MS. BREWER: Okay. Thank you.
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(At 2;09 p:m., the deposition concluded)
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C E R T I F I C A T E

2 STATE OF OHIO ) SS:

3 COUNTY OF MERCER

4
I, Terence M. Holmes, the

5
undersigned, a duly qualified and commissioned

6 notary public withi.n and for the State of Ohio,
do

7 hereby certify that bcfore the giving of his

8
aforesaid deposition, the said JEROME L. MEYER was

9
by me first duly sworn to deposc the truth, the

10
whole truth, and nothing but the truth, that the

11
foregoing is the deposition given at said time and

12
place by said JEROME L. MEYER; that said

11
osition was taken in all respects pursuant to

d13 ep

14
agreement and stipulations of counsel hereinbefore

15
set forth; that said deposition was taken by me in

16
stenotype and transcribed into typewriting by me;

17
that I am neither a relative of nor attorney for

18
any of the parties to this cause, nor relative of

9
nor employee or any of their counsel, and have no

1

20
interest whatever in the result of this action.

21
IN WITNESS WHEREOF, I have hereunto

22

11

23

24

25

set my hand at Cincinnati, Ohio, this 22nd day of

February, 2010.

^^^'^^! -a -- - _-_--/
My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio
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>^AF;H'IDAVIT OF JEROME I..ME, VER

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Jerome L. Meyer, I am over the age of 21, and I am competent

to make this affidavit. The facts stated herein are within my personal knowledge

and are true and correct I state as follows:

1. I am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 42-029500.0000, 42-001000.0000, 42-019700.0000, and 42-

019800.0000.

3. 1 own lands that lie adjacent to or near Beaver Creek and/or adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. I own lands which, since ODNR replaced the western spillway of

Grand Lake St. Marys in 1997, are subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St.

Marys.



0

5. To date, the most invasive flood occurred in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.

6. 1 have reviewed the Complaint and the facts relating to my real estate

and the flooding of mylands caused by ODNR from the western spillway of Grand

Lake St. Marys and swear that those facts are true and accurate, based on personal

knowledge.

FURTITFR AFFLANT SAYETH NAIJGHT.

sworn in my presence and subscribed before me this2^L,z,L day of 3m1e,

1^1

2009.

Notary(Public

-2-

0871712009 10656703

RtTA K SUHR
Nofary PuDitc • State ofOhIo

My Uomngsslen Etptres May 13. 2611
fieuordE"C in Mereer County



AFFIDAVIT OF JERi3h1E L. MEY;":R

STATI: OF OI-IIO

C()t7NTY OF MERCER

My name is Jerome L. Meyer, 1 am over the age of "_'I, and t am competent to make this

atTidavit. The facts stated herein are within my personal knowledge and are true and cnrrect. I

state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Scan D. Logan. Director,

tcoflectively "ODNR"1-

2, Specitically, I am an owner of real estate described as Mercer County Parcel

Nuntbers 42-001000.0000. 42-019700.0000, and 42-019800.0000.

3. 1 have been an owner of Mercer County Parcel Number 42-001000.0000 since

191)7 and Mercer C'ounty Parcel Numbers 42-019700.0000 and 42-019800.0000 since 2009.

11 Mercer County Parcel Number 42-001000.0000 borders the south side of Beaver

Creek and the west side of I3aker Menchhofer Ditch. Kittle Ditch which tlows into Beaver

Creek also cuts through Nlercer County Parcel Number 42-001000.0000. Mercer County Parcel

Nurnbers 42-019700.0000 and 42-019800.00001ie south of Beaver Creek. Kittle Ditch cuts

through Mercer Cotmty I'arcel Ntunbers 42-019700.0000 and 43-019800.0000.

5. Speci6cally, as a result of ODNR's replacement of the westem spillway and its

current management practices. Mercer County Parcel Numbers 42-001000.0000 has flooded

approximately two to three times per year. On each occasion, Mercer County Parcel Ntunber 42-

001000.0000 was inundated with water at depths varying from eight to sixteen feet.

DON000526



0 6. On each occasion of ftooding. Mercer County Parcel N unber 4_-OU1000.0000

remained inundated with water for a period of three to ten days.

7. To date, the most invasive flood occurred in 2003 with approiimately 26.5 acres

of Mercer County Parcel Number 42-001000.0000 being floocted with approximately sixteen
feet

of water for approsimately ten days. A true and accurate copy of a black and xvhite aerial frorn

the Nfereer County Auditor's website of Mercer County Parcei Number 42-001000.0000 is

attached hereto as Exhibit A. The shaded in area dcpicts the portion of the parcel that was

flooded in 2003.

S.
Mercar County Parcel Nurnber 43-001000.0000 also experienced floodine in

2005

9.
Mercer County Parcel Numbers 42-001000.01100 was a€atn tlooded as recently as

^ Spring?009.

ltl_
AS a direct result of the flooding, Mercer Cotmty Parcel Nuniber 42-001000.0000

ftas sufi'ered damage io the fonn of loss of crops. field and bsrt'; erosion. the deposit of silt and

other debris, drainage tile failure, and the destruction of fruit trees. Mercer Countv Parce1

Numbers 43-019700.0000 and 42-01980()_0000 have suffered damage in the form of,loss of

crops, barrk erus-ion. and the deposit rfebris.

1 l, The flooding caused by ODNR has substantially destroyed the value of Mercer

Cnunty Parcel Numbers 42-001000.0000, 42-019700.0000_ and 42-019800.0000-

1-2 1 have lived in the area of Mercer County Parcel Number'_6-041500.0000 owned

by Relators Neil 3. Siefring and Mary K. Siefring since 1997.

1 pON000527



0
13. As a result of ODNR's replacement of the westem spillway and its current

management practices, Mercer County Parcel Nurnber'_6-0-11500.00011 has flooded

approximately at least onec per year.

I4. To date, the most invasive flood occurred in ?itn3 with approximately '_5 acres nf

Mercer County Parcel Numbers 26-04 1500.0000 being Ilooded. A true arrd accurate copy of a

black and tvhite aerial from the Mercer County Auditor's w'ebsite of Mercer County Parcel

Number 26-0-11500.0000 is attached hereto as Exhibit B. 'rhe shaded in area depicts the portion

of the parcel that was tlooded in 2003.

15- Attacheri hereto sis Exhibit C is a photograph that truly and accurately depicts the

flooding o(''Vtercer County Parcel Nuntber 26-041500.0000 in 2003.

16. I believe that the intermittent. continuing. persistent, frequent, and increased

AkOL setiere tlooding from the w'estern spillwav of Grand Lake St. Marys will inevitably recur as a

result ofODNIZ's replacement of the western spillway and ODNR's current management

practices.

^,,-e ; .- L

ome L. Meyer f

Sworn in my presence and subscribed before me this - 2-_ day of August. 2009.

11

. DON000528
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EXHIBIT B

TO

AFFIDAVIT OF JEROME L. MEYER
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EXHIBIT C

TO

AFFIDAVIT OF JEROME L. MEYER
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DEED OF FIDUCIARY

Statutory Form

(D.c 5c5302. 09)

fiA'U Ij' d LL dt h'N 8}' Ttl &SE P1iESL•'NTS :

T/tat Wnlter P. Ruffel os E+ecutnr of the Estule

of Pool F. Raffel, Deccased, rnse No. 961197, Probate Court, D9ereer County, Ohiz

1,11 the puroer cen/crred by The Last Wltl and Testament of Pnad P. Rxffel, Deceused
t: _:m.rn+t•r.m-

uurl cocru other power for 'l'wo liundred Thousond and no/100

-I)alturs f$200,000.00 J pai,l, "runfs sifh f7durrnrp

oeven.xrtis !o Terome L. Meyer and Arny L. Siefring

tul+ose rnailinyr addrer; +s 2770 St. ttt. 29, Cellna, Oll 45822

p+aYerdf:the /ollamrng real

ttuntetl in the 9'ownship of Washington, County of Mercer and State of Ohio nnd
^ brn'^g :nore particularly descr,hed as follows:

13eing the Southwest quarter of the Southeest quarter of 5ectiou One (1), 7'own Six
16) Souttr. Range One (1) East. Wnshrngton Townshrp, Mercer Caunty, Ohto, containing
forty (40) acres of land, more or less, subject to all restrictions end eusements of
record and ell legal highways.

ALSO: AIl that portion of the North half of the Southeast quarter of Sectiou One
Uj Town Six (6) South, Renge One (1) East, Weshtngton Townshtp„ Mercer County,
Oh{o lying West and South of the center of Heker-Menchofer Ditch contnining twenty-
seven end one-italf (271) eeres of lLnd, more or less, subject to gll restrictfons ond
easements of record and ell legal hrghwoys.

Containing In all in said tract, sixty-seven and one--half (671) acres, n,ore or less.

Lnst 1Yansfer: Volume 311, Page 117, Deed Records Mercer County, Ot:io.

Grantor shall pay the real estate texes and assessments due xnd payable J. guly 1997.
Grantec a;sames snd agrees to pey nll reel estate texe, and asxcssments due and payable
thereefter beg:nntng February,1998.

A-PPROVED
JUN 17 t99?

NEACERCOUniY
TAx4fAep^ MTa15NT

.. _0_.Y.•_-^ •_. ___ ENG. MAP 0: • 11m0

DON000972
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Instzument # 200900003050 05119/2009 At 03.10PM Record.ng 2 Pa8e8• D^L/^^.N

S28.00 Tamara K. Barger, Recorder,
Mercer County, OH Dropped Off By.

9 RANSFE4tRED
MAY 19 z0a9

MARK GIESIGE.
GOUriTrAUOtT

MERLERCOVNTY,OHIO

DESCRIPTION
SUFFICIENT

FOR TAX MAPPlUG PURPOSES

MAY i 9 2009

1^`t Qe

b,;myyanrhaqreph. cemevance Fee..LYZTJr -
The C+antm ePA enmie ot IM1is deed hare
r.n^pL•eG wnA SM p1aisions ot R. C. Sec.
91'1 7,12 Marh Giesi9e Mercer
Counly puddar

m K'2$9
OeputyAUd Oate

MencER couNrr gDRVIVORSHiP DEED
TAR MAP nEPAFTMENT

._.
7hat the Grantors. Cad W. Rose

and Lucile M. Rose akaLucille M. Rose,

husband and wife, for valuable consideration paid, grants, with general warranty

covenants. to the Grantees,

Jerome L. Meyer and Amy L Meyer.
tor their )oint lives, remainder to the survivor of them,

2770 St. Rt 29
Celrna. OH 45822

the following real property.

Situated in the Township of Washington, County of Mercer and State of Ohio. bounded

and descn6ed as follows.

Commencing at the Southeast corner of the Sautheast Quarter of Section Twelve (12),
Town Six (6) South. Range One (1) East; thence North 53-113 rods: thence West
parallel with the South line of said section to the west line of said quarter section;

thence South 53-1/3 rods to the southwes ANDSEXCEPT ten 110) acres of un f rm
about 160 rods to ihe place of begmnmg. i FSS
width off the entire west side of the parcel descdbed above and i ES5 AND EXCEPI
2 47 acres of land more or less, described as beginning at the Southeast corner of said
Section Twelve (12), said corner also being on the centerllne of Township Line Road:
thence with the South line of said Section Twelve (12) North 89° 95 West Two Hundred

rth East
Twenty and Ten Hundredth 488 0^ 0^t totan ran pipe; thence Sou^h 88° 45' East Two
Four Hundred 6ghTy-a,9ht ( ) '
Hundred Twenty (220.00) feet to a R.R. Spike on the east line of said Section Twelve
(12) and the centerline of Township Line Road; thence with the east line of said Seclion
Twelve (12) and the centertrne of Townshrp Line Road South 1' 15'aWeast Po nhred

innin a ^^f b geg' Eighty-six (486.00) feet to the place o
Obuwseearradrr^or+e orless N ig_^40.86 acres of land, mortionsexce '.p JYAArM^ yr}rq

trRr.®rr^ttaN^3varvr^NN
ALSO.
Being Fifty-three and 113 (53-1/3) acres of land the oxrt6,r Gouth^ Range aOne

iY of
{1)

the SoutheasiQuarter of Sechon Twelve (12), Township Sr

East

Last transfers of record appear in Volume 238, Page 86 and Volume 194, Page 471 of

the Mercer County, Ohio, Deed Records.

Grantors to pay the June, 2009 mstallment of real estate taxes and assessments.
agree ssm nts due and payable n thereafterstate laxes

and assessments and all taxes and asse December,

Parcel Number. 42-019800.0000 and 42-019700.0000

Tax Map No 07-12-400-003 and 07-12-400-001



Instrmnent R 200900003856 Page 2 of 2 tfercer County. OH

11

11

Carl W Rose and Lucile M. Rose. husband and wife, hereby release our

dower interest in the premises.

We ha, hereunto set our bonds this H day of 2009

Cad W. Rose

^.a-i.Y-Q rn

Lucile M. Rose

STATE OF OHIO. COUN TY OF MERCER. SS.

[3efore me, a nolary public in and for said Counry and State, personally

appeared the above named Carl W. Rose and Lucite M, Rose, husband and wife.

wtro aci.nowfedged that they did sign the foregoing instrumenl and Ihat the same is

their free act and deed

IN TESTIMONY W HEREOF, I have hereunto set my hand and oNicial seal, at

<i'' 1 a s_Cerna. Oh(a. this ^ day 200

^^w
^b^prp Notary Public

y^e^rrorrao.q
urc^iCSS.^rMmi

This Instrument prepared by: Meikle. Tesno & Luth, Attys.
100 N. Main Sf.. Cetina, OH 45822.

L:]

DON000975
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IN 'I'HE SUPREME COURT OF OHIO

2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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25

STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

vS.
CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

DEPOSITION of WILLIAM ML7HLENKAMP, was

taken by the Respondents as on cross-exami-nation,

pursuant to the Ohio Rules of Civil procedure, and

pursuant to agreement of counsel, at the Central

Service Building, 220 West Livingston Street, Celina,

Ohio 45822, on Friday, February 5, 2010, at, 10:55

a.m., before Edna M. Hawkins, Professional Court

Reporter and a Notary Public within and for the State

of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-182D

www.ohiodeposition.com
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AYPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Daniel J. Martin, Esq.

Environmental Enforcement

30 East Broad Street, F1oor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondent:

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008

I N D E X
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WITNESS: WTLLIAM MUHLENKAMP

Examinations DIREC'I' CROSS

3 By Mr. Martin 4

4 By Mr. F'usonie 34

S

7

8 E X H I B I T S

9 RESPONDENT'S DESCRIPTION MARKED

10 A Affidavit of 9

11 B A Deed 20

12 C PaymenL Documents 23

E
13

14

15

16

17

18

19

20

21

22

23

E
24

25
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WILLIAM MUHLENKAMP

of lawful age, a Relator herein, called on as on

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testitied as

follows:

CROSB-EXAMINATION

BY MR. MARTIN:

Good morning, sir.

THE WITNESS: Yeah, Hi, there.

MR. MARTIN: My name is Daniel J.

Martin. I ani an attorney with the State of

Ohio.

7'HE WITNESS: Um-hum.

MR. MARTIN: And, first what I want to

do if you could just state your name and

spell it for the court reporter so she can

put it on the record.

THE WITNESS: William Muhlenkamp,

W-I-L-L--I-A-M and Muhlenkamp,

M-U-H-L-E-N-K-A-M-P.

MR. MARTIN: Okay. Thank you, sir.

The first question I ask folks in a

deposition is have you ever had your

deposition taken before?

THE WITNESS TO HIS COUNSEL: Did I?
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MR. FUSONIE: I don't know.

MR. MARTIN: Have you ever had a court

reporter and a lawyer --

THE WITNESS: No, no, no --

MR. MARTIN: -- asking questions.

MR. FUSONIE: One thing is you'11 need

to make sure you allow him to ask his full

questiori before you --

THE WITNESS: Okay.

MR. FUSONIE: -- before you answer.

THE WITNESS: Okay.

MR. MARTIN: What I'll do I'll go over

some of those ground rules or some tips on

this so it'll help you this morning. And,

as your lawyer pointed out, one thing to

watch is when I ask a question, to go ahead

and let me get my question out and then we

won't be talking over each other, so that

makes it easier for the court reporter.

THE WITNESS: Oh, yeah.

MR. MARTIN: Okay. So we'll try to

watch that. And another thing is the court

reporter has to take down your answers, so

if you could give a verbal answer, like a

yes or a no, as opposed to shake your head
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or un-un or uh-huh - You know how we all

do that. We'll kind of nod our head or

something like that. It's easier for the

court reporter if you give a verbal

response, so just try to, you know,

remember that.

And the goal today is just to get some

accurate information about the claims

involving the State in the spiliway and I

don't want to confuse you or mislead you

with anything, so if you don't understand

my questions or they don't make sense, feel

free to tell me that and I'll ask the

question again or ask it differently.

THE WITNESS: Um-hum.

MR. MARTIN: You understand that?

THE WITNESS: Uin-hum. Yes, sir.

MR. MARTIN: Very good. And as the

court reporter started out this morning,

she swore you in --

THE WITNESS: Um-hum.

MR. MARTIN: - so just like in a

courtroom situation --

THE WITNESS: Yeah.

MR. MARTIN: -- it's important just to
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tell the truth to the best of your ability.

So do you understand that, sir?

THE WITNESS: Yes, sir.

MR. MARTIN: All right. Well, very

good.

Q. Let me just start out by asking you a

few questions about your background, Mr. Muhlenback.

How long have you lived in Mercer County?

A. Seventy-two years, all my life.

Q. That's what my next question was going

to be. Would that be your lifetime you've lived in

Mercer County?

A. Um-hum. I mean yes, sir.

Q. And what's your occupation, sir?

A. Farmer, sir.

Q. And how long have you done that?

A. All my life.

Q. Did you do --

A. Ever since Z was about six years old.

Q. Wow! That's impressive. Besides

farming, have you ever held any other jobs?

A. No, sir.

Q. And do you still farm?

A. Yes, sir.

Q. Where did you go to school?
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11 2

A. Coldwater.

Q. And did you go to high school?

3
A. yes, I went to hiqh school.

4
Q. Any school after that?

5 A. No, sir.

6
Q. Did you take any classes in high

7
school that involved how to make -- some type of

8 vocational training?

10

A. Yes, sir, FSA.

Q. And besides, have you takeri any

11
courses, maybe not in a school, but cour_ses that were

12
offered through extension office or something like

E
13 that?

14
A. No, sir. i would say, maybe, you

15
know, that -- what you call it -- you know, get a

16
herbicide license. That's only two or three hours.

17
Q. Okay. The Pesticidc Applicator's

18 course --

19
A. Yeah, yeah.

20
Q. -- with ODA?

^,
A. Three hours, class every four years

22
or three years; ain't it or four years, soniethin'

23 like that.

2411 Q' And so you have a pesticide

applicator's license?25



El

11

E

1

2

3

4

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yes, sir.

Q. Do you have any other licenses or

certificates from the State?

A. Driver's license, sir, is all.

Q. okay. Fishing license?

A. No, sir, no hunting license. No,

nothing, just --

Q. Probably no time for doing all that

farming then, huh?

A. No, sir.

(Xerographic Document, Affidavit, of
William M_ Muhlenkam, was marked for
identification Exhibit A-)

Q. Well, let me just start out with a

document here that I'll mark as Exhibit A and give

this to you and a copy to your lawyer and --

A. All right.

Q - And, Mr. Muhlenkamp, this is a

Affidavit that it appears that you had signed. If

you go to the third page, look down at the bottom

there --

A. oh, yeah, un-huh.

Q. Is that your signature on there?

A. Yes, sir.

Q. And let's go back to the first page

and paragraph number 2, I just want to confirm this
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information with you, that you're the owner of two

parcels of real estate that are listed there; do you

see that, number 2?

A. Yes, sir.

Q. Do you still own those parcels?

A. Yes, sir.

Q. And paragraph 3, right below there,

states that parcel 29-003300.0000, you've owned since

2007; is that true?

A. It says here 2000-- What was that.

Yeah, yeah. I was looking right here at that- That

says '98.

Q. But you've farmed that parcel since

'98?

A. Yes, sir.

Q. And did you rent that parcel from

someone to farm?

A. Yeah, that 40 acres I bought that from

em like that. Then see, then I rented them 70 acres

across the road from 'em then at the same time, like

that.

Q. Okay, I see. And then the other

parcel that's mentioned there, 29-004400.0000, you've

owned since -- that one you've owned sincc 1998; is

that correct?
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A. Oh, yeah, yeah. oh, say, I maybe told

you wrong. This top one, that -- Oh, yeah, that's

right. Says 2000-- I was looking at the wrong line

before.

Q. Okay. You owned it since 200'1?

A. Yeah, 2007.

Q. But you've farmed since 1998?

A. Yeah, I farmed it since 1998.

Q. Al1 right. Well, that makes sense to

me.

A. Yeah.

Q. And do both these parcels lie near the

Wabash River?

A. Yes, sir.

Q. Does the river go through the parcels?

A. No, sir.

Q. Does the river border the parcels?

A- About, abouL 40 or 80 rod away,

something like that.

Q. And how far is a rod?

A. What?

Q. You said, "about 40 or 80 rod."

A. Oh, I don't know. Just -- I don't

know, just. A rod is 16-and-a-half foot, like that

and I think it's about 80 rod from the -- Let me see,
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that would be, then --

Q. Okay. That's fine. And, sir, what I

want to ask you about is what you know about the

history of flooding on these parcels. How many times

have you seen, in your long experience farming, how

many times have you seen these two parcels we're

talking about flood?

A. oh, they always, they always did flood

years ago, but since they put that new spillway in,

they just flood about twice as much. See, that 40

acres, the reason I boughL that 40 acres there is I

always see it just flood just on the corner, you

know, so much five acres or seven acres or something

like that. Then we were having big floods. Now, the

30 acres of it floods, like that.

Q. And then what about the other parcel?

How much difference have you noticed?

A. Well, see, the other parcel not a dam

around it and a lot of years it wouldn't flood too

much, but now, when we have all this rain, why the

water runs across them dams, like that, and then it

floods a lot worse now.

Q. So your experience has been that both

those parcels flooded in the past, but that's been

worse since the spillway was changed?
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A. 1Bout five, 10 times, like that. See,

I farmed

MR. FUSONIE: Hold on now. You answer

his question.

THE WITNESS: Oh, I answered the

question, oh.

Q- If we go to, lct's see, page 2 of your

Affidavit and look at paragraph numbcr 9 on there;

it's the last paragraph on that page. I just want to

ask you some questions about the flood in 2003.

A. Um-hum.

Q - Is it fair to say that that flood was

the worst of the floods that you've seen on that

property?

A. Yeah, I'd say that 2003 was the worst

there ever was, like that.

Q- And how deep was the water on the

parcel number -- It's in your Affidavit here. I just

want to confirm this informatiori, but it's 29-003300

and in 2003, you said there's 70 acres --

A. Um-hum.

Q- -- that all that was flooded?

A. The whole 70 acres flooded; yes, sir.

Q. And it was at lcast six feet deep?

A. Yep. I'd say right close to six foot
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deep. See, the water run across the road, like that,

and they had to survey it off to find, I'd say

probably about, the road's probably built up about

six foot I'd say.

Q. So the depth is based on sort of your

eyeballing the --

A. Yes, sir.

Q. And the other parcel, did it entirely

flood?

A. No, sir.

Q. About how much of it?

A. The 40-acres there, T think flooded --

Was it 30? Yeah, it says 30.2 acres_

Q• And then attached to your Affidavit,

there's a couple maps

A. Yeah, yeah.

Q. and Exhibit 1 and then Exhibit 2

and both those have shaded in areas. Did you do that

shading, sir?

A. Yes, sir.

Q. And is that representing the area t.hat

was flooded in 2003?

A. Yes, sir.

24 II Q And what about the flood that was in

2005? You mentioned in your Affidavit there was a25
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flood in '05. Did the flooding in '05 reach the same

level as it did in '03?

A. I'd say pretty close to the same.

Q. Would it have been more or less?

A. I'd say maybe a little bit less, not

too much, though.

Q- And then what about in January, 2008,

when it looks like there was another flood. Was it

as bad as it was in '03?

A. See, that one wasn't quite as bad,

see. See, water just got up onto the road; it didn't

go across ttie road. It just got in the road about

four or five, six foot, like that --

Q• Um-hum.

A. Then, see, the State Highway put road

closed signs up on each end, li.ke that, you know, and

they never put road closed signs, you know, like at

29. The semis coming back down there and they

couldn't, you know, go through and they turned

around. Some got off in the ditch; there's two of

em got stuck and the State they should put road

closed signs up, like, at 29 and then 707 so -- But

see, the cars, they could all turn around, like t:hat.

Q. Okay.

A. You see, that didn't hurt the crops
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none in January and, you know, wasn't no crops there

in January --

MR. FUSONIE: You answered his

question.

THE WITNESS: Oh, yeah, okay.

MR. MARTIN: That's all right.

Q. 'Cause T was probably going to get to

that question at some point, was whether, during

these floods and in 2008, there was no crop loss?

A. No crops -- didn't hurt nothing.

Q. What about in 2005?

A. 2005, the corn was in there and beans

in there and lost all the crops, like that.

Q. Okay. Did you lose all your crops on

both parcels?

A. Well, see, the one across the road,

the 40 acres across the road, it didn't -- you know,

the 10 acres, it didn't flood out like that, but just

like on the west side of the road, they was all --

was just completely gone, you know, like that.

Q. Did you put a report in to your

insurance?

A. Yes. I bought crop insurance on

Q. What about the 2003 flood, did you25
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lose crops that year?

A. Yes, sir.

Q. Did you lose everything that year on

both parcels?

A. See, the one on the east side of the

road, be about 10 acres didn't drown out there,

something like that.

Q. Okay. So in 2003, Mr. Muhlenkamp,

were you able to get any crops from those parcels

that year?

A. Yes, sir, just about 10 acres there on

the cast side of the road.

Q. Okay, okay. I understand now; sorry.

So you were able to get about 10 acres worth?

A. Yeah.

0. Okay. Besides 2003, 2005 and 2008,

were there any other incidents of flooding that. you

can recall where you lost crops?

A_ See, I farmed Linda Lynn's and see,

there was about, I'd say out of 7, 8, 10 acres there

floods out, like that, but see, the water just didn't

exactly kill all the corn there, but see there's

another couple acres, the corn just, you know, it

just kind of damaged it so much, it just about fell

over and just had little nubbins on it, `bout that
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big, like that, and see, that farm never flooded.

See, my brother farmed it in 47-to-SO and well see,

Badden thcn owned it since and his dad owned it since

about the year 2 -- 1900 or something, 19-something

like that and there was never any water on that farm,

cxccpt for, you know, them two floods in 2003 and

2008 -- 2000-- What was the other one -- 2005; wasn't

it.

Q. Okay. Was that property that you

owned sir?

A. No, no, sir. See, Linda Lynn owns it

now like that.

Q. Oh, okay.

A. And, you know, Calvin Fenig owns the

other. Linda Lynn owns two-thirds of it and Calvin

Fenig owris the other third of it. And see, I never

got no pay for that because I didn't have no crop

insurance or nothing on that.

Q. Okay.

A. So then I got --

MR. FUSON7E: I think vou've answer

the question.

THE WITNESS: Okay.

Q. Sir, do you believe that the flooding

you've been experiencing, has that, substantially,
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destroyed the value of your two parcels?

A. Oh, yeah, uh-huh.

And what evidence or what information

do you have that supports your position?

A. Well, see, that far« I bought, you

know -- Well, both the farms I bought from Walter

Weigel. See, well, the first one, the ground is

cheaper. I give -- I paid $1700 a acre. Then them

70 acres, I give him $2800 a acre for it, like that.

Then just this last year, Owen Meyers sold theirs

right cati-corner across the road, like that. They

only got $17 or 1800 an acre and thaL probably hurt

mine about a thousand dollars an acre just the last

couple years, like that.

Q. So is it fair to say that because some

of your neighbors had lower prices for their land --

A. Yeah.

Q. -- you feel that that's going to

affect your value?

A. Yeah, I believe -- Yes, sir.

Q. Okay. Do you recall, Mr. Muhlenkamp,

how much you paid for the two parcels we're talking

about today?

A. The first one, I give, I think, 17 or

a hundred -- or $1B00 an acre, something like that,
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you know, the 40 acres. And then the 70 acres I give

$2800 an acre for it.

(Xerographic Document., Ohio Warranty

Deed, was marked for identification

Exhibit B.)

Q•
Mr. Muhlenkamp, I'm going to hand you

what's been marked as Exhibit B. That's all ri.ght_

I had paperclipped these; I didn't staple, but they

should have stayed together, and these were documents

provided to us from your lawyers a while back and

just wanted to confirm the land that we're talking

about. This first deed, which is -- if you'll look

down on the right-hand corner, there is a little

number stamped that's 976 and 977. Cari you tell, me

if this deed looks familiar to you?

(Witness reviewing document.)

A. Yes, sir. That looks just about like

the one I got at home.

Q. And this is for the 70-acre parcel?

A. Yeah, for the 70 acres.

Q. And then startirig on page 978, 979,

can you tell me if this deed looks like an accurate

copy of what you have?

A. Yes, sir. That looks just like the

one I got at home.

(Witness reviewing document.)

22

23

24

25
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Q•

parcel?

And this would be for the 40-acre

(witness reviewing document.)

A. Yes, sir. That looks just like the

one I got.

Q. Thank you. And both these parcels

were purchased from the Weigel's?

A. Weigel.

Q. Weigels.

A. Weigel.

Q. An(i did the Weigels, when you bought

these properties, merition anything to you about any

history of flooding?

A. No, they never said nothing about

floodin', but they probably kriowed I knowed it

flooded.

Q• Okay. Did they provide any type of

document or statement when you bought the land that

-- maybe called a disclosure seatement?

A. (No verbal response.)

Q. Let me ask that a different way.

Did they give you any type of document when you

bought the property that disclosed any defects or

problems?

A. No, si.Y'.
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Q. Okay. Is there a house on either of

these properties?

A. No, sir.

Q. It's just farmland?

A. Just farmland, sir.

Q. Have you uscd this for any other use

besides farming?

A. No, sir.

Q. Do you know if these parcels have any

tile on them?

A. Yes, sir. Well, say, that 40 acres, I

ditched that completely like that.

Q. Okay. The 40 acres you ditched?

A. And then, see, that other one's got

oak tile on it -cause that was big oak tile breaks

down like that. It's got a bunch of tile in it like

that, you know.

Q. What condition is the tile on the 70

acres?

A. Some of 'em's good, sir and some of

em ain't very good.

Q. And what about on the 40 acres?

A. Forty acres, I ditched that and them's

all good, put a new outlet in and everything. Them's

real, real good.
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documents here. I'm gonna mark as C and try to go

through these without taking too long, but these were

provided to us as part of the discovery process and

if we could just look at that first page and then

down in the lower right-hand corner it's stamped

1918. Can you tell me what this documcnt is if you

could?

(Xerographic Documents, Certain

Governments for Calendar Years 2003,

2005, 2007 & 2008, and 1099s, were

marked for identification Exhibit C.)

A. See, the top -- them figures way on

top, that'd be, you know, like government pay, like

that. You know, the disaster, that'd be like, you

know, that'd probably come from the -- a flood, but

see, I got ground in Indiana, too, and I think I

saved another flood in 2000-- Was that dry weather or

what? When was that flood, 2003?

Q. Yeah. As we talked about earlier,

there was a flood you discussed in 2003.

A. Yeah, 2002, that would be -- I think

wc had a droi-ight that year; wasn't it and see that

could have come from all my ground around everywhere,

like that. I don't say here where it come from; does

24 11 it?
Yeah. I was gonna ask you whaL year25 Q.
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2411 drought.

this was from. So do you think this would have been

from losses in 2002?

A. This here is the one in -2. That

would be, that would be -- I bet we had some kind of

drought or somethin' like that; I don't know.

MR. FUSONIE: The document, itself,

says 112003 Calendar Year, Certain

Government Payments."

THE WITNESS: It says 1 and 2 up here,

crop disaster. It says that's --

MR. FUSONIF.: Okay.

Q. Okay. We'll. go through some of these

others and maybe something else will clarify -em.

We'll go to the second page, 1919, in the middle, top

part of that page, it refercnces 2001, 2002 Crop

Disaster Program; do you see that?

A. Yeah. It was 2001, 2002.

Q. Okay. So do you recall getting some

disaster payments for that time period?

A. Yes sir.

Q. Okay. Would that have been from a

drought?

A. I'm pretty surc it had to be from the

Q. Either too much or not enough water it25
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seems like. Is that true in farming, either too much

water or not a

A. Yeah.

MS. FUSONIE: Objection.

Q. You can also have droughts cause

losses, though, too; right?

A. Yes, sir. I couldn't tell you what

this disaster payment would come from, flood or it

come from drought or what it come from. What I know

it is a long time ago. I don't remember all the

money I got from 2001 and 2002.

Q. Okay. Well, let's maybe move on to

that next page. It's page 1920 and just to point

this out as a reference to you, about almost the

middle of the page there's a line that says, " Common

Information," and then indicates it's for "CDP

Program for 2001/2002 Crop Losses." So would you

agree with me that these payments were for that time

period?

page

A. what do you nean, sir?

Q. The payments that are reflected on

1920 there --

A. Yes, sir.

Q. -- these were for the 2001/2002 time

period?
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A. Yes, sir.

Q• Thank you. And if you go to page

1921, next page, very top of that document says,

"2006 Calendar Year, Certain Government Payments,"

and there is a total agricultural payments number

there --

A. Oh, yeah!

Q. -- it says, "$33,115_"

A. Yes, sir.

Q. Cari you tell me what these payments

would have been for?

A. Well, let's see now, I don't know whaL

them payments -- '1'hem just some kind of government

payments direct and counter cyclicar payments.

That's for the crop disaster for 2/'5 -- from 2005,

2000-- That's some kind of disaster. That could have

maybe been maybe for a flood or somethin'. Yeah, I

believe if you could go down to FSA office, they

could probably tell you what it come from; couldn't

they?

Q. We can check into that, but it says,

yeah, for the 5,260, it appears it's across from the

line that says, "Crop disaster assistance."

A. Yeah.

0. So is that -- The one above that,
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"Direct Encounter Cyclical" program -- or "Prog."

assume that means program. Is that something

different than disaster assistance?

A. That's no - I think that's, you know,

for -- I don't know if the government pays you for,

you know, if the price is kind a low and stuff like

that, what, I don't know.

MR. FUSONIE: If you don't know, you

don't know.

A. I don't know.

Q• 1'hat ' s f ine . We dori' t want you to

guess. And then the third line in that box is "CRP

Annual Rental, $779." What's CRP?

A. CRP, that's let ground lay idle, like

loam in a open ditch, like that, you know, so it

don't wash, like that.

Q•

1923

All right. Thank you. And then page

A. Okay.

Q-
is that indicating a crop disaster

payment for 2005?

A. Yes, sir.

Q. Would that be the $10,193?

A. Yes, sir.

Q. And then the rest of those numbers,
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those are for payments other than crop disaster; is

that true?

A. Yes, sir.

Q. Okay. And if you just move on to the

next page, it's number 1925.

MR. MARTIN: Just for the record, the

document was double-sided, so that's why

when I say, "the next page," it skips a

page. The backs of them just have generic

information on them.

Page 1925 is a document we received from your

attorneys and I just wanted to know if you could tell

me what this document represents. What was this

document showing. Looks like a tax form_

A. Let's see. That's your crop

insurance. I suppose these are for --

MR. FUSONIE: If you don't know

A. I don't know.

MR. FUSONIE: Don't want you to guess.

THE WITNESS: Yeah.

Q. Okay. Well, there's a little box

there. It has a 10 and it says, "Crop Insurance

Proceeds."

Idah 24II A. Yeah.

Q. And it says, "$7,1I7." So do you have25
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any reason to doubt that that was for crop insurance

proceeds?

A. Yes, sir. That'd be crop insurance,

you know Q. Okay. So you would agree that this

would be for crop insurance?

A. Yeah. It had to be crop insurance,

cause it says it's crop insurance. I don't know

what else it'd be for.

Q. Fair enough. And if we can forward a

couple pages to page 1929 and the top of this

document says, 112003 Calendar Year Certain Government

Payments," and there's a line there. This one says,

"Crop Disaster Assistance," for $283. Do you see

that, sir?

A. Yes, sir.

Q. And was that -- And the document says,

"2003," so is this an additional disaster assistance

payment then for 2003?

County."

A. Oh, says, it says over here, "Jay

See, T got ground over there that floods

out in Jay County, like that. I got 40 acres there.

That all floods out, except about one acre. Then I

got another 40 acres; about half that floods out;

then I got another 30 acres, 33 acres and about
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three, four acres --

MR. FUSONIE: What was the question?

what was the question?

MR. MARTIN: Can you read back?

(Record read.)

A. Yes, sir; it'd had to be; wouldn't it.

Q. Yeah, 'cause the first page we looked

at had the 2003 on it, so --

A. Well, that'd be in with the -- over to

the first page; wouldn't it?

Q. well, let me ask you this, sir: With

this particular document, the one that's stamped

1929, at the bottom, we were talking about would this

be for property you owned in Indiana.

A. Those are probably -- Those had to be.

it says here, "Jay County" on here.

Q. Okay. That's not a piece of property

that you're seeking compensation for; is it?

A. No, nope, nope; I ain't allowed to

over there and get payment for that.

go

Q. But you said that piece of property

had flooded?

A. Yeah, it floods.

Q. Did it always flood or just in 2003?

A. Oh, it, it flooded, you know, just
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Q. Okay. If we could look at the very

last page. It's actually stamped 1937, but it would

be the last page, sir.

A- Oh, the last page.

Q. And this form, box 10, for crop

insurance proceeds. It has a value there of $1,123,

so in the form, tax form, has 2007 stamped on it

there. Do you know, would this have been for your

losses in 2007 or would it, maybe, have been for the

prior year, 2006?

A. You should told -em -- don't know --

Q-

Is it near the Wabash?

It's all right. If you don't know --

A. I just don't know what it's for.

Q. That's fine. I don't want to have you

have to guess at it, but we talked about floods in

'03, "05 and "08, I believe. Did you have any floods

in '06 or `07 that cau.sed any crop damage?

A. Sir, it just might be just a little

bit. You know, maybe, five, 10 acres in just little

spots around, like that.

Q - Could you have had some drought
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damage?

A. Oh, yes, sir. Had drought damage

there them couple year, too.

Q. All right. Well, thank you. We're

done with that big stack of records.

Mr. Muhl.enkamp, I just want to ask you

some questions about what damages or what problems

have occurred on your property because of some of

these floods. Have you had any damages besides the

loss of crops that we talked about?

A. No, sir.

Q. Have you had

A. Oh, say, I shouldn't -- You know, a

lot of times it washes trash up like that, you know,

and it's kind of a pain in the neck to pick that up,

you know.

Q. I was going to ask you --

A. You know, it takes, maybe, a half a

day to pick up that trash, that washes beef froth

(sic) around there, then you have to burn that off

and that's a loss, cause a loss of time and that.

Yes, sir; there's the -- It's too soon (sic) like

that. -

Q. I was gonna ask you how much money or

cost does it cost you to deal with the debris?
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A. Oh, sir, we pick that up ourself like

that and it'd just be just time like that. I never

kept track of my time.

Q• I'm trying to see if I have much more

to ask you here. I think I've asked most of what I

wanted to talk to you about, but let me look at a

couple things here, so bear with me.

A. Yes, sir.

Q•

strike that.

Mr. Muhlenkamp, could there be -- No,

You've lived in Mercer County all your

life, as you talked about earlier. Did you look into

the possibility of whether the flooding you

experienced might have been caused by any other

factors besides the spillway at the lake?

A. I don't think so.

Q• Um-hum. Have you had a engineer or

someone that maybe had some training in water

hydrology look at your property and

A. No.

Q. -- make any recommeridations to you?

MR. FUSONIE: Objection. You can

answer the question if you understand it.

A. No, sir; I never had any.

THE WITNESS TO FIIS COUNSEL: You mighc.
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a had some didn't you or not?

MR_ FUSONIE: Well, I'm not going to

get into that.

Q- I'm not going to ask you for anything

that your lawyer has done, but I just want to know if

you, personally --

A. No. I never had nobody to look at it

nothin'.

Q. Have you had a read estate appraiser

evaluate the value of your land?

A. I don't believe -- I don't know, si.r.

Q. When you bought the two properties,

was there a appraisal of 'em, if you recall?

A. See, I believe -- I don't know, sir.

The first one, the bank might a had a appraiser.

They look at it, I believe. And the first onc, I'm

pretty sure I borrowed money. The second one, I

bought land contract like that.

Q.

contract?

Did you complete the terms of the land

A. Yes, sir.

MR. MARTIN: Well, Mr. Muhlenkamp, I

am finished with you this morning. Thank

you for your time.

MR. FUSONIE: I got a few questions.
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through a land sale contract?

A. Yes, sir.

Q. when did you start that or enter into

that land sale contract?

A. Let's see. I believe it was three,

three years, I believe it was, three-year contract.

Q. Okay. You mentioned a property owned

by Linda Lynn and Calvin Fenig?

A. Yeah, uh-huh.

Q. Do you currently farm that property?

A- Yes, sir.

Q. FIow long have you farmed that

pronertv?

A. Oh, I think since 1982 and see, my

brother farmed, Harold farmed it in '47 "til about,

oh, I know he farmed it about 10, 15 years.

Q. Okay. And prior to 2003, did you ever
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see that property experieuce flooding?

A. Nope.

Q. And you've seen it since 2003, you've

seen iL flood how many times?

A. I think twice or maybe three times,

somethin' like that. That's twice I lost crops; I'll

put it that way and maybe it might a been a little

bit -- some other time, you know, just a couple

acres, but there was twice it cone way out there,

about 10, 15 acres had flooded out like that.

Q. Okay. And where is this property

located?

A. Oh, it's right -- See, like, my 70

acres there that be just right up over this way like

that, you know.

(Pointing on document.)

Q. What's the access road for the

property?

A. Skeels Road.

Q. Skeels Road? Does it border the State

Line Road, as well?

A. Yeah, State Line and Skeels Road.

Q. Okay. When that property had been

flooded, did you lose arry crops?

A. Yes, sir.
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Q. Was there any debris from the flooding

on those properties -- on that property?

A. Oh, lot of -- Oh, that one year whole

messes of corn stalks washed up there, so much it

wasn't funny, like that. You could hardly drive

through 'em. You get stuck and it gets muddy

underneath there and --

MR. FUSONIE: Those are all the

questions that I have for you, Mr.

Muhlenkamp. Mr. MarLin may have sotrte

follow-up.

MR. MARTIN: I'm done.

MR. FUSONIE: All right. Wheri the

State attorneys order a transcript, a

written record of what has been said here

today, you have the right to review that to

correct any errors in the transcript. I

can't tell you to do that, but I recommend

to my witnesses that they do take that

opportunity to read the transcript.

THE WITNESS: Yeah, I believe it, too,

cause some of them, like that government

program --

MR. FUSONIE: Hold on. Do you want to

read your transcript?
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THE WI'I'NESS: Yes, sir_

MR. FUSONIE: All right. You done.

MR. MARTIN: Okay. Thanks for coming

in. Appreciate your time.

(At 11:46 o'clock, AM, the deposition concl.uded.)

. .. ------^ --------^--
William M. Muhlenkamp
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THE WITNESS: Yes, sir.

MR. FUSONIE: All right. You done.

MR. MARTIN: Okay. Thanks for coming

in. Appreciate your time.

(At 11:46 o'clock, AM, the deposition concluded.)

_tu'^ ^^u^.,ar, J

William M. Muhlenkamp'

tJAtTHAC. BREWER, Attaiie' t1t E5
NpTARY PUBtIC -ST/ifROhlg
po ccm^ssionir^5 a9 ^^ ^

Sm 1ATA3 R.C,

25
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STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of his aforesaid deposition the said

WILLIAM M. MUHLENKAMP was sworn to depose the truth,

the whole truth and nothing but the truth; that the

foregoing is the deposition given at said time and

place by the said WILLIAM M. MUHLENKAMP; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me; that

the transcribed deposition was submitted to the

witness for his examination and signature; that I am

neither a relative of nor attorney for any of the

parties to this cause, nor relative of nor employee

of any of their counsel and have no interest whatever

in the result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 21st day of February, 2010.

My Commission Expires: Edna . Hawkins
September 17, 2012 Notary Public - State of Ohio
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AFFIDAVIT OF WILLIAM M. MUHLENKAMP

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is William M. Muhlenkamp, I am over the age of 21, and I am competent to

make this affidavit. The facts stated herein are within my personal knowledge and are true and

correct. I state as follows:

1. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director,

Director (collectively "ODNR").

2. Specifically, I am the owner of real estate described as Mercer County Parcel

Number 29-003300.0000, a parcel consisting of 70 acres, and Mercer County Parcel Number 29-

004400.0000, a parcel consisting of 40 acres F

3. 1 have owned Mercer County Parcel Number 29-003300.0000 since 2007 and

have fanned that parcel since 1998. 1 have owned Mercer County Parcel Number 29-

004400.0000 since 1998. I live approximately 1 mile from these properties and have farmed in

this immediate area all of my adult life.

4. Mercer County Parcel Numbers 29-003300.0000 and 29-004400.0000 lie to the

north of and near the Wabash River.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westeru spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 29-003300.0000 and 29-004400.0000 have been subject to

DON001207



continuing, persistent, frequent, and inevitable inc-reased severe flooding from the western

spillway of Grand Lake St. Mary's.

6. Specifically, as a result of ODNR's replacement of the westenr spillway and its

current management practices, Mercer County Parcel Numbers 29-003300.0000 and 29-

004400.0000 have flooded approximately every other year and sometimes more than once per

year. On each occasion, Mercer County Parcel Numbers 29-003300.0000 and 29-004400.0000

were inundated with water at depths varying from approximately 2 to 6 feet.

7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Numbers 29-003300.0000 and 29-004400.0000 floods more

rapidly and remains flooded for longer periods of time. On each occasion of flooding, Mercer

County Parcel Numbers 29-003300.0000 and 29-004400.0000 remained inundated with water

for a period of 5 to 7 days.

S. Prior to ODNR's replacement of the westem spillway and its current management

practices, Mercer County Parcel Numbers 29-003300,0000 and 29-004400.0000 never flooded

as much, never flooded over as large an area, and never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with all 70 acres of Mercer

County Parcel Numbers 29-003300.0000 being flooded with at least 6 feet of water for

approximately 7 days and approximately 30.2 acres of Mercer County Parcel Number 29-

004400.0000 being flooded to the same extent and duration. A true and accurate copy of black

and white aerials from the Mercer County Auditor's website of Mercer County Parcel Numbers

29-003300.0000 and 29-004400.0000 are attached hereto as Exhibit 1. I have shaded in the area

of each parcel that was flooded in 2003.

pON001208
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10. Mcrcer County Parcel Numbers 29-003300.0000 and 29-004400.0000 also

experienced severe flooding in 2005.

11, Mercer County Parcel Numbers 29-003300.0000 and 29-004400.0000 were again

severely flooded as recently as January 2008.

12. As a direct resutt of the flooding, Mercer County Parcel Numbers 29-

003300:0000 and 29-004400.0000 have suffered damage in the form of loss of crops, the deposit

of silt, sand, stones, and other debris, including trash, bottles, and branches.

13. The flooding caused by ODNR has substantially destroyed the value of Mcroer

County Parcel Numbers 29-003300.0000 and 29-004400.0000.

14. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the westem spiliway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westem.spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

1) 1 n,. /J
Ed,"^ /H 0"?4461(dP+itdrie/Y1'+e

William M. Muhienkamp

Swozn in my presence and subscribed before me this _2qday of August, 2009.

DON001209
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TO

AFFIDAVIT OF

WILLIAM M. MUHLENKAMP
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Instriunent # 200700007729 12/28/2007 At 11:37AM Recording 2 Pages, WARNTY DEED

$28.00 Tamara K. Barger, Recorder, Mercer County, OH Dropped Off By: TOM HOt-7P.N

OHIO WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS:

W. & B. WEIGEL FAMILY LIMITED PARTNF.RSHIP, dated April 30, 2002, an Ohio
Family Limited Partnership, of Mercer County, Ohio, for valuable consideration paid, grants,
with general warranty covenants, to WILLIAM MIJHLENKAMP, whose tax mailing address
is 7911 St. Rt. 49, Celina, Ohio 45822, the following real property:

Situate in the Township of Liberty, County of Mercer and State of Ohio:

The North half of the Northeast quarter of Section 31, Town 5 South, Range I
East, containing Eighty (80) acres of land, more or less.

LESS AND EXCEPT:

Being pan of the Northeast quarter of the Northeast quarter of Section 31, Town 5
South, Range I East and more particularlv described as follows:

Beginning at the stone marking the northeast cocner of said Section 31; thence
with the east line of said Section 31, South 00°45' West 681.20 feet to a point
marked by a R.R. Spike; thence North 88°59' West 639,47 feet to a point marked
by an iron pin; thence North 00°45' East 681.20 feet to a point on the North line
of said Section 31, said point being marked by an iron pin; thence with the north
line of said Section 31 South 88°59' East 639.47 feet to the place of beginning.

Cantaining Ten (10) acres, more or less.

Containing after said exteption Seventy (70) acres of land, more or less.

Parcel No. 29-003300.0000
Map No. 04-31-200-001

Last Transfer: Official Records Volume 195, Page 1517, Recorder's Office of

Mercer County, Ohio.

Grantee agrees to pay the February, 2008, installment of taxes and assessments

and all installments of taxes and assessments due and payable thereafter.

DESCRIPTION
SUFFICIENT

FOR TAX MAPPING F! iRPOCCq

DEC 2 8 Z007 .

MERCER Cc3t?NTY
TAX MAP DEPARTMENT
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Instsument H 200700007729 Page 2 of 2 Mercer County, OH

IN WITNESS WHEREOF. the said WALTER C. WEIGEL and BARBARA J. WEIGEL,

being the genetai parinera of W. & B. WEIGEL FAMIL.Y LIMITED PARTNERSHIP,

dated April 30, 2002, an Obio Family Limited Partnership, have here0nto set their hands this

_2k5th day of Decrnber 2007

W. & B. SVEIGEL FAMILY LIMI7F.D
PARTNERSIIIP, dated April 30, 2002

;G
eral P

Barhara J. WeigekGeneral P

STATE OF OHIO, COUNIY OF MHRCER, SS^

On tfits 28th day of Deeember 2007_, before me, a Notary Public, personally
eame WALTER C. WEIGEL and BAItBARA J. WEIGEL, being the general partnrrs of
W. & B. WEIGEL FAMILY LIMITED PARTNERSILiP, dated April 30, 2002, an Obio
Famity Limited Partnership, the grantors in the foregoing deed, and acknowledged ihe signing

thereof to be their voluntary act and deed.

WITNESS my official signature and seal on the day last above mentioned.

TMt)M0.4 T. He'.1Nt.Ja.
rwgry PJd'.e. SL[o orClb

Ca^wavM Eipoea t_.cb ].1W5

Prepared by Steven P. Mielke, Attorney at Law, 116 East Market Street, Cetina.Ohio 45822

¢oldmttlwu8el mufiie^em0 wd

TRANS ERRE®
AmkAft
qww utt 2 R z007

ib'W ni a!
COUNTY AU0ITOR

MERCER COUNTY, OHIO

^I,* Oa- . ..eyzacefc:

77e f,ra'a
,,,

^41a .... ^ 61r'ige r8eice.

t:
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OHIO WARRARtTY DEED
vol 72 n f136

^'OV! Al t A+E^: RY 11fESEYfffiSEffiS-

That, W AL'PER C W EIGE], and BARRARA .1. W E)GEL, hu+band and wife,

to constderation of One Dollar and other valueMe cassiderntrons tn them pald do hereby G*ant,

&vgal4 Sell aod Convey to fhe sntd

WILLIAM MiJ[iLENKAAfP, his

heirs and assigns forever, the fnltowiog desc.'nhed Real Estate, srtuate ta the Townshtp of Lrberty,

County of Mercer and Slate of Ohio, md bnundo3 and described as follows.

Being the Northwest Quarter of the Northwest Quaner ef Section 32, Town 5

South, Range I F.ast, contaazning Porty (40) acres of land, mote or less.

Lesl7ransfcr. Deed Record Volume 213, Pnge t54, of the Deed Records of

Mcroer Counly, Ohlo

and all the Estate, Right, Tide md Interest of the said guntot)s in md to said premites. To have
md to hotd the sune, with alt the privileges and appunenanecs thereunto belongtng, to satd

grentce, hls heirs aad nssvgosforever and

And dre said WALTEB C. WEIGEL and
^^^ocvulbered^nnd that thYy>Lvl

Cvcnaan
thc

Warrant that the title so conveyed is Cteer,
same against all lavrhd claims of atl persoa+whomsnever

IN W 1TNHSS W74F.RE01; the said

WALTER C. WEIGEL and BAR3IARA J-WEIGEL.. husband and wife.

who hereby release all nght and espe+.-fnncy of dower in said premises, have heteunno set their

hands this _2ID1L day of eer 199R

3igned and acknowledged in presence of:

}IDqSs t Joyce neittsamp

l7^errptanpa:a{neph,cu'rv:van.<.o•._ E'

qhe GYar.lor andG'anlaeollhic'_e'

cctnr.I.vJ r•Mi n y'
3t9, 202 lar4 Git517^ L::r_,r

Wei elWaiterC g

Barbara 3 Weigcl

DEC 2 3 1998

cr'Un: t aO`-^rTOP
l.;EHpI C_+"^ Onl•]

pON000978



0

11

vot 72 vzt.eI37

STATE or• oHlo. CoUN7Y OF h'IERCrR. SS

on iLhiy `^Od
day of i?c0emher „ 1998, before me, a Norary Pubiic. personatfy

husb vife,

n he fo eGting deed, endla<knowlalgeRhe s>^rng thereof^o be

and
cjuntary aci tand deednss

}yff{VCSS my olTieiul signalurt and seat un the day last above mentioned

(JNM1 NFS$ MDiNk Rtell( . .. . .
IN aNG rtll na SfAT[ Dt oMro
WUNiT Oi RESIofMCE MIRCrN

V / (YMkLSSIDN YIVI9f.SltaNDMV t6. 207
Noinrp Public

7lus lnsrrument prepared
by }brschfeld & Miclkc. Attomeys at Law, 116 East Maiket SVeet,

Celme.Ohto 45822. ry8

e

^6b^
ww,rnsa^a

1

Fr fo+' xecard in
MEHCEH COUMY Ot+ll]

uESCRiPTIOIi rWOBEO l. SCHRbYEfl

Sl1FFILIEN T MBBNiY2DHED98 A19^OOb7 P••
FORTA1 MFPP1NGfURPO5E5 BcoM OR Vol• 72 p9• 136 - 137

9600009667
FARM CPEDIT SERVICCS

M£RCEB COr1NT',
TAA MAP DfPAHTMENT

TAX MAP 4',0 0O

Lr

123 W 6UMM1T 51
CEIINR, OH e5822-t0.'_3
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2003 CAtENDAR YEAR CERTAIN GOVERNMENT PAY
PAYER'S name,street address, W. state, ZIP code

U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency - Commodity Credit CorporaUon
MERGER COUNTY FSA OFFICE
220 W LIVINGSTON ST
CELINA OH 45822

..^^?^^ 5t10J' PAYER'S Federzl iderdricedan Numben

43-0951685
RECIPIENTS name.streatad , :state,ZlPcode

0604193
WILLIAM M MUHLENKAMP
7911 STATE ROUTE 49
CELINA OH 45822-9748

Form CCC - 1099 - G (12-01-03)

Direct And Counter Cyclical Prog
01-02 Crop Disaster Assistance
Production Flexibility

REPORT OF PAYMENTS TO PRODUCERS

DON001918



Vl-l.-]04C

(06-06-20031 -

UR11CU JIHICJ UCYtVtIflClll Uf IWRt\.ULIVRC

rARM SERYICE AGENCY

WILLIMI M MUHLENKAMP 2001/2002
Crop Disaster Pro9ram

7911 STATE ROUTE 49 Statement
of Calculated Payment Nmwnts

AM&L CELINA. 0H 45822-9748 Producer
Sumnary Report

VOIC: VO'1J-cUVJ

Pa9e: 1

MERCER

220 W LIVINGSTON ST

CELINA. OR 45B22-1637

(419) 5B6-3149

Pay Planting 2001 Calculated 2002 Calculated
Location Insured ent Payment
St-Cty Unit Status Crop Name TypePeriod Payment

11 01 so $5.491*

39-107 1.01 1 CORN 11 01 80 $1.251*

39-107 1.03 1 CORN 11 01 80 53.029*

39-107 1.05 1 CORN 11 01 $0 8357*

39-107 1.06 7 CORN il 01 50 51.546*
39-107 200 1 CORN . . . .11 01 80 5521*

39-107 3.00 1 CORN S0 $95*

39-107 1.01 1 SOYBEANS 11 01 50 $130*
39-107 2.00 1 SOYBEAMS 11 _ , .

- 01 `--°-'--
-

Total Calculated Payment by Year (Approved) 50 512.420
$0 $0Total Calculated Payment by Year (Enrolled)

-^---...----------_ - - -
DISCLAIMER The payment data reflected on this entitlement report includes payment amounts basedon prugram Qlagrent, T eacres
calculated payment amounts reflected on this entitlement report may vary due to changes in RMA-provided data, p ym
payment yields, producer eligibility. producer payment share, crop production adjustments to affected production attributed to

each loss level. and payment limitation. The distribution of this entitlement report does not in any way obligate CCC to

disburse the payment emounts reflected.

* - Indicates crop is approved for payment

E
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United States
0partnent of
Agriculture

Fare ServiceAgency

Date 08-15-2003 Program 01-02CDP

Tiwe 09:I6 Application CroP Loss

qAllkDment Type B Original

Name; HILLIAH N N(1HLENKANP
7911 STATE ROI1TE 49
CELINA, OH 45822-9748

ntetxK WUti11 r3H urrLt.c

220 D LIVINGSTON ST

SUITE 2
CELINA, 09 45822-1632
Phone 419-505-3149

PAGE i

RETAIN FOR TAX PURPOSES Produce.
T,1^^wm Oiebursemenf Sfatement

Cgnment Informatioa ^
The pay®ent informatian reflected on this transaction statement is far the

COP Program for 2001/2002 cropIosses. I

Tl3n<artionjRfPtmation
t! ( Amoa2t_ &I6.T.Ryf enra mber s)

Transaction H022700053

Oisbur= flent jnformatinn

I2 420.00 01-02 CROP OI9ASTER PROBRAH

12,420.00 Total Payments (Transactions)

I e ACH/ ASGN/ RECVUL/
ent 1' x Mr('r Oebt ReoaihA

0 5 2003
GiEGk ,t£IItL C1aiID_..i
00093388

mo
12,420.00 UILLIAN N NUHLENKANP

Fuads to be deposited in;
BANK OF GENEVA

12,420.00 iotal 6isbursements

12,420.00' Tatal Progran<Paynent Eatnetl.^ -.

Funds should be available uithin three uorking days of issu

, ;, eApproved: Signed , Qn s•-s ---l^
(Authorized Representative of CCCY

date.

DON001920



OVERNMETtT PAYMENTS2008 CALENDAR YEAR CERTAIN (^ PAYER'S FodeM IaeMiMatlon NutMe.

PAVERSnama.^earaea..c+r.^min.nP^a REaPiENrsmn„uc^a^«,rvumcar 43-0951685.
U.S. UEPARTMENT OF AGRICUI.TURE ^ s.

' "`- - - - "'Farm Servioe Agency - Commodity Credit Corporation

0

MERCER COUNTY FSA OFFICE
220 W LIVINGSTON ST
CELINA OH 45822 . . .

WILLIAM M MUHLENKAMP
7911 STATE RT 49
CELINAOH 45822-9748
i.I..i.i.l.{..6..L{.,t.it.{.dv.{.i..^{u{....1^

Fonn CCC - 1099 - G (12-01-08)

DIRECT AND COUNYER CYCUCAL PROO
05 - 07 CROP DISASTER ASSISTANCE
CRP ANNUAL RENTAL

$33,115.00

FORMAPPHOVE00 B OH7 ^^i

DON001921



2005 CALENDARYEAR CERTAIN GOVERNMENT PAYMENTS
PAYERS neme, Woel adtlrees, cily, etnle, ZIP w0e

U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency - Commodity CreditCorpora6on

WERCER COUNTY FSA OFFlCE
20 W LIVINGSTON ST

CELINA OH 45822

RECIPI v ^ pq PAYER'SFndeW idenUAcetlnn

43-0951685
FECIPIEFfI'S nxnv, sv¢m address. Nly, sffile, lJP ccEe

WLL.LIAM M MUHLENKAMP
7911 STATERT49-- - - ^ --
CELINAOH 45822-9748

DIRECT AND COUNTER CYCLICAL PROC
CROP DISASTER PROGRAM - 2005
LOAN DEPtC1ENCY
INTEREST PAYMENTS

=0rm CCC - 1099 - G (12-12-05) REPORT OF PAYMENTSTO PRODUCERS

DON00'f 923



GREAT AMERICAN INSURANCE COMPANY
580 WALNUT ST 12-W-1
CINCINNATI OH 45202

IMPORTANT TAX RETURN
INFORMATION BELOW

Please review this 1099 carefuily. If anything is
incorreet, the IRS rnay have questions. This
information must match the tax returH where the
funds are reported. If the tax ID, name or
address is incorrect, please call 800-840-4363.

The full amount of any settlement claim (Box 14)
is reportable to the claimant's attorney unless we
receive signed docitmentation showiug the

settlement breakdown. Attorneys must not
forward the 1099 to their client.

Crop insurance proceeds (Box 10) are gross
amounts. This amount may not be the same as
the check proceeds, but will rnatcb the gross

amount reported on the check stub.

Tbank you for your cooperation.

CORRECTED ( if checked)

PAY[R'S namo, strael address, citY. state and ZIP code, and telepfwne no. I Rents OMB No.1645-0115

GREATAMERICANINSURANCECOMPANY
$0 00 Gh Miscellaneous

580 WALNUT ST 12-W-I
. O®^

m
^/

IncomeCINCINNATI OH 45202 es2 Roya

$0.00 Pmm 1099-MISC
3 Dmerincome 4 rcderalincemotaxwahtmld

Copy B
800-840-0363

$0.00 $0.00 For Recipient

PAYER'SFedefatidentiflcation RECIPfENT'Sidentifiration
5 FisAingtwatproceeds 6 h{¢tliralannneaMrmepaymeds

number

$0.00 $0.00
31-0501234

7Nonempbyeecompensafion e Substilulepapmenlsinlieuof
RECIPIENPSname,slreataddress,-ry.stale,andZIPcode divldendt or Inlerest This is important tax

WILLIAM MaHLENKAMP inforntallon and is
7911 ST. RT. 49 $0 00 $0.00

being fumished to ttre
Internal RevenueCELINA OH 45822 ,

9 PaW made direct salcs oF to Grop insur^ce prucueds Service. lf Y^ are
l

$5,000 p more of wnsumer \ rEYtU red to flle a
eetu!n. a n?gfi^G9

pmducts to a buyer
ienqtornsale ► Deci $7,117.00 Penalty^other

(r p ssnonon may be
11 12 imposed on you it this

inwrne is taxabte and

13 Excecs golden paruchula 14 Gross procaeds Paid to
the IRS detem,ines^ h^ na been

AcCOUnt number (see inswcfions) payments an atmmey repofted_
$0.00 $0.00

CH-2963416
( t5a Seclion409Adetenals 15b Section409Ainwme

16 Statetaxvrilhneld 17 StatelPayv'sstateno. $ Stateincorne

a-oa ............_..................

$

$ __ --------

$

ADDRESS SERVICE REQUESTED

20080116-0745O0000 C25005479-1

Idrrld,l,I.rl.rr111,r1,1L1„L.d.IrJI,rI,,.JItr.II1.L,l
W ILLtAM MUHLENKAMP
7911 STATE ROUTE 49
CELINAOH 45822-9748

(keep for your records Department uf tho Treasury- fntemr

pON001925



PAYENS ^e, street atltl(ess, dly, ^. LP w6u

U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency -Commodity Credlt Corporstion

JAY COUNTY FSA OFFICE
1331 W STATE RD 67
PORTLAND IN 47371

WILLIAM M MUHLENKAMP
7911 STATE RT 49
CELINAOH 45822-9748

Ll.I fdd16.t1. eLti t6161.etL.6. 1e161 .1161e3

FOmt CCC • 1099 - G(12-01-07) REPORT OF PAYMENTSTO PRODUCERS

946.OC

APPRWEDOM9ND.
OR 7A07

DON001927

1^1



------
2003 CALENDAR YEAR CERTAIN GOVERNMENT PAYMENTS

PAYER'S rame,street atltlresc, pry. state, TIP cotle

U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency - Commodily Credit Corporation
JAY COUNTY FSA OFFICE
1331 W STATE RD 67
PORTLAND IN47371

RECIPIENfS PAYER'S Fetle^M1r101M9miNwnber.

43-0951685
ŝ ,21PCOtleRECIPIENPS ^wrw_.sreetauot ,rs

0604194
W1Lt1AM M MUHLENKAMP
7911 STATE ROUTE 49
CELINA OH 45822-9748

Irlrr^r^rl.^u^tt.Ir^t.^r^Ir^rrintIJrtlLJrt.u11.rr111 111.1

Form CCC -1099 - G (12-01-03)

1:1

Direct And Counter Cyclical Prog
01-02. Crop Disaster Assistance
Production Flexibility

REPORT OF PAYMENTS TO PRODUCERS

DdN001929

q



8 CALENDARYEAR CERTAIN GOVERNMENTFAYMENTS

PAVERS name. sireai adbras. d7. stata, lR wde

U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency - Commodity Credit Corporation

JAY COUNTY FSA OFFICE
1331 W STATE RD 67
PORTLAND IN 47371

WILLIAM M MUHLENKAMP
7911 STATERT49
CELINA OH 45822-9748

LL.I.LI,LtI^t.ItLdtlltit ^I ^t.I.1,tIL.6.aILttliltLtl $946.00

ioHMAPPH^ROMDNO^159 q1^;

FOmI CCC - 1099 - Ci (12-01-06) REPORT OP PAYMENTSTO PRODUCERS

11

DON001931

q



CALENDARYEAR G_ ERTAIM..r'-''^^,ERIJMENT PAYMENTS

YLIi'S nema, sVeet eqtlress. UtY. sN^o,I1P mGe

U.S. DEPARTMENT OF AGRICULTURE
Aftrm Service Agency - Commodity Credit Corporation

Y COUNTY FSA OFFICE
1331 W STATE RD 67
PORTLAND IN 47371

WILLIAM M MUHLENKAMP
7911 STATE RT 49
CELINAOH 45622-9748

Id.d,Lt^I.^L^ALL^I^ILI^.L.,LL.iI^.G ^^IL.dild, l

El

E

DON001933



2007 CALENDAR YEAR CERTAIN GOVERNMENT PAYMENTS
PAYEfl5 neme, sVeet aEaeuss, cWy, siste. ZIP mtle

U.S. DEPARTMENT OF AGRICULTURE
Farm Service Agency - Commodity Credit Corporation
MERCER COUNTY FSA OFFICE
220W LIVINGSTON ST
CELINA Ol-t45822

nECiPiENFB nnnw,>trzet a@Jress, dtg stalu, ZIPeotl9

WILLIAM M MUHLENKAMP
7911 STATE RT 49
CELINAOti 45822-9748

1.6r4L6L.L,d.h,LILLd,N1.LtIL,L, tlLr,lllrLd

PAYER'S Feaeret ideK,GceW N"^NOf

43-0951885

DIRECT AND COUNTER CYCLICAL PROG

Form CCC -1099 - G (12-01-07) REPORT OF PAYMENTSTO PRODUCERS

11

DON001935

826,542.01
ORM APPflOVED 6M9 NO.l5i6e,'

OH++'74a7

E



GREAT AMERICAN INSURANCE COMPANY
5B0 WALNUT ST 13-W-1
CINCINNATI, OH 45202
800-840-4363

WILLIAM MUHLENKAMP
7911 ST. RT. 49
CELINA, OH 45822

PLEASE REVIEW ALL DATA CAHEFULLY.

IF THE TAX ID, NAME OR ADDRESS IS INCORRECT.
CALL 800-840-4363 AS SOON AS POSSIBLE.
THANK YOU FOH YOUR COOPERATION.

pOND01937

11 CORRECTED (if checked)

PAYER'Sneme.streetntldress,cilY,5laIe.Z1PCPIO.aiW,tekphonerm,. ^; -- 1PeMS' . . OMBNO-.1545-0115 - , '. . .

GREAT AMERiCAN INSURANCE COMPANY - .
- .

. . . . .
`^ . ^

' - . -
. . . . ^580 WALNUT ST 13-W-1

OH 45202CINCINNATI
^ . --

720 M1SGeiiSt120US,
800-640-4363 2 R°^^ba

LV
0 Income

Forrn 1099-MISC
-^-

FAYER•SfedemipemmaationnuT ^P nnmber" ' ^^^^^^
30IYierlnmme FederalLncnmetaxwfNhhetd copyB

For Reelplent^

31-0501234
Tms is Lmponanl tex

ftECIP1ENP5name,ebeetadtlross,clly,slate,e,xlZlPCOde 5F'rslringtxratpraceetls 6MednsOlandheatlhcasepayn:enls inrurmaGannndi5
be.IngfumieM1Cdfo

WILLlAM MUHLENKAMP me Incemal Rewnve

11 ST. RT. 49 rNOnenqroyeamnpensation
serviea nroaareeSubteutavaymmrc.:mAeuoldvbenas n,yum¢dtoneINA,OH45822

,
mJn@G'sL_.,__ . _- -. :: ..._.--'t810iA:aXOgfigenFe'_•",:

penanyurotlwr

9PeyErmatleUrrectsalesot tOCrovinsumnreproceods sanOtlonmay4e

$5,COOOr mom nf cansomer impesed od yau B

pr,xfuda lo e buyer
(recqiern}mrmsalo f^l $1,123.00

Vrle income I6
faxabkandlhem$

'-- - delemdnealhaln
ft 12 nae mm ^een

repotteG

tsxMrtllnumher(se91n5tmCtimr5j
99ECBs5gOkenpar3GlulnpaYmentS 14 GrassprOCEE05paNtoaneltom2y

296341673 ------

fSaSeu1 n 409A deienals f5tr5cclm4p9Abieome
^

t6StatetnxwBhheM tl5fatrlP%crasfelero. - fBSateincome

OW OH310501234.

Forin 1099-1p;ISF- (keeP tw Your records)

1099 Mise.Inst,cuctions for Recipients
Accou^dnumber.MaY^^^'+'rli^ovniprsJmruni9uenumba Mcpeferessfgnedto

-dstingu&FyouraEcmim _'^-
qmyMSShownmayDes bjeUt0^5ene^nduymEnt(Sl^faxltyournef
humie hom eP^nNloymmn Is $9 W or more, you must fJC e retwn nn0earnpNe
yovr SE tax ai SGmdule SE (COm,1040).8ee Pub.33f,Tax Gu'ide fa SmaaBvsiness,
Iorrrom mlennalion. II no incomeo^ sodel srcurdy and hfe4icare Luvs were wiONheld nruf
yvu era sflit recC3sn9 00se paYmerN, see rerm tn4o-[S, EslLmatedTaa 1m IntliviUuets

Ndriidvals must mGOrl nsery^med br Eox ] bebW. Ceiporations. FEtx'seizs, a

i>arlnarihlps revo0 the emounls an ure pmper firre of your tax mtum.
Bozea f anC 2 RepoRreiRShom real usUfe cn Sdzdrda E(FOnn SRt6). H yJU proNded
91pdflC9nt aerYICE$ m ft te13n1. a0`d real CStela 65 a bUSP1855, er SeYtW pe,Y(mNl rFa.p31Cj

es a business, repM an SsM1edulc C or GEZ (FOmr 104U). F-m royaflies entlmber, ma4 en0

imn ma. sea Pub.SCA, Sales and Wu'r Disposbions atMe5.
Box9.GerreaOy,repnrtthisrunourROnthe'ONerMmne 15redFOimlpGOanONaXify
tne paymcliL Tlle amount shown may be paymems mcebe0 as1hE OmmOaary ola Oece^SeE
enpbyee, Pnus, axartls,ta*eGle dama9es. Infian gvniry pmfa, p2Y.ne^GS made by
erpbyers lo bm^erempfoYees wiW ere servh^9 h me ArmeO Fo:Ces ortna Nat'nW Guarq

r ta+a0le brwme. Seo Put.525,'fawbk end Nmretxabk Orcane- n3'strzde or
eu mmna, mperllftis amourd on Shccdule C, GtZ, or i (Fann 10e0).
9. Sharsluduvw+^'oWngor wNJrdCm9 on Indqn gaminq vm6ts. Gerreraly, a

paycr musl backW wMdiold at a26%rele N}rou d'd r.ot Iumish ymxv taryayer

IOentlfuatiwr number. See fonnW-9. naquess br Tn+{wyer ldenl^lr.n Number aaW
C"Olf'calion, larman trdoimatirm. Reporl this arncWnl on your "mcometax return astaz

wOtitheld.
Box5 An amoum m Oli, zm meana Ma rishmg twat opnetor consitlers y0u seaY-empbyed.
RcponthlsamoumonStladukCorFFZ(romt1WV).SaePW.2J4.
Box S. F. mvMUa4, mporl on.5dredntn C nrGQ (Fonn 1P1U).
Bnx1. SM1Ows nonempl%uo compensutlon. II you ere m Om 6ede a businers d calching

Depaflmenl of OIe Treasury- Internal Revenue Serv{c

rt5h, bex 21Ny ShOw WShyae ^ereivL^ rer UC Sate olliSh. I1f^YmmnS rtl tn$ ^14 Gro

SE li^rne, repmtNS amu^en m ScheNik C: GFl. ar F{iorm 1010), en0 oimplete

SG+eduk SL (FOmt 1040). YW rtcivadlM1a rarm inslead vl Fam W-2 bacausetlre Dayer

dW rpt COraber you 2n emptoyee a^N Nanef wBhtroM 9^cune tav Or sOC9f ser.yrrry and

Kadrare inxes. Contact Ihe vaycr 9 yeubefela th%IOrm iaincorten ur has be n tssued

ur enof.ll you beliew you are an empbyxe. wlltM1e IRS lor IMOmialbnon bewto rep(A

nny socel sewrity end Meduam teus a am Gonn 09/9, Uncdleated Goci^lsecurtty an0

Medaaia Taxes oa Waeet.
Box B. ShoeS sYb51i1NU p3yn16MS N tcu ol drvNeudSOr taxexempt t0ere5t rEceIV2d by

yourbukeron your M1uil1 as x rew0 ote ban of yeursewiities nepo^t on lhe'pOrer

np.+m= rme OI r+inn 1p4n.

Bnx 9. It chtt4d, $5.0Cn ni morent sates rdcunsimnr produefs was mN toyou on a

buy-seu, depozlCwnnn-rssbn. oroNer Ou4s. A do0ar emoM doos nut haro to Ce simwn.

Genera0l'. rapnrl eny'x°n'a irom ymrc saleollbam prWuqs on So'ndute Cor C-¢

(Femt1650).
Bmr 10. Repoit Nis amouM on lino BN Sd>QdWe F(FOwm f640).
Box lA SMnS rar lolal Nnpensalket N excsssi/aden pdraCm[e 1T^ymatls sub'p,̂ ti
tu a 29°A ertisetax. See Cie Fam 10a0 hqnrzfmns ror wherc to mporL
Box t4 Sfznvs 1ROSS pmcx.'eds patl lo an eIIorney t• camection w, legaf se^
Rspw1 anly Ore taxaMe pnn as mrome on your reNm.
Box 15a.5now5 cunern year0efnmis as arwnemrvoyee under e nmquatill¢n defatred

o]mpsiSatbn (NQiJC.) pUn n911s subjecttn ttle rLyuuement6 (d sECVOn {[D1. Any

eamYags on Currem ontlprior year tlelenols are alw reponeU.

Box f M. Showa'nrcume as .... mpbyee unperan NODC planthal does nN meentw
requuenen6 ef 5eciim 4090.1Tis emmml a alse ¢rcludM vr box ] as noneinpiayee
aempenaaben. My amamf eCluded'vr box i5a me1 ts Cun9mly taxaNeic olae inaiuded

T Ws OUx 1n15 TcNne is aI50 subjeClto 6 5uU5fantPl addNonal tax lo Ce revoded
In^Nnron6.an pDml 10Ae Sea'rotalTW Lnthb ramt 1040
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO
EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229--6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of CAROLYN PIERSTORFF,

Relator, was talcen by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Wednesday, February 3, 2010, at 4:00 p.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Rachel H. Stelzer
Assistant Attorney General

Environmental Enforcement
2045 Morse Road, Building D-2

Columbus, Ohio 43229

On Behalf of Relators:

Thomas H. Fusonie, Esq.
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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Carolyn Pierstorff Ms. Stelzer-4
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CAROLYN PIERSTORFF

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was cxamined and

deposed as follows:

CROSS-EXAMINATION

BY MS. STELZER:

MS. STELZER: Ms. Carolyn

Pierstorff is being deposed today by

agreement of counsel.

Q. Ms. Pierstorff, my name is Rachel

Stelzer. I am an attorney for the State of Ohio,

Ohio Department of Natural Resources. Could you

please state your name and address for the record?

A. Carolyn Pierstorff, 8571 State

Route 118, Celina, Ohio.

Q. Ms. Pierstorff, can I call you

Carolyn?

A. Absolutely.

Q. Okay. Carolyn, have you ever been

deposed before?

A. Never.

Q. Okay. The purpose of the

deposition today is so I can get a better

understanding of the flooding that's occurred on

your property.
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A. Um-hum.

Q. It's important that you speak

loudly and clearly enough so the court reporter

can get down wt7at you're saying.

A. Okay.

Q. It's also important that if you

don't understand the question, that you ask for

clarification. Can I get you to agree to do that?

A. Yes.

Q. Okay.

A. Yes.

Q. Have you reviewed any documents in

preparation for your deposition today?

A. No, I have not.

Q. What is your job, Carolyn?

A. I am Assistarit Branch Manager at

First Financial Bank here in Celina, the main

office.

what is your business address?

A. It's 225 North Main Street Celina,

ohio.

Q. And did you pursue further

education after high school?

A. Not college as such, banking

courses and so forth, yeah.
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Q_ Okay. Can you please describe the

location of the property that you owrr that you

allege has been taken by the state in this

lawsuit?

A. It's approximately 8 miles west of

Celina, located on 29 and Erastus Durbin Road.

Q. How far away from the Indiana

State Line is your property?

A. Probably about seven miles.

Q. Is the property dividend into

different parcels?

A. I would like clarification.

Q. Different parcels by the county for

tax purposes?

A. No.

Q. It's a single parcel only?

A. It's a single parcel.

Q.

property?

How long have you owned that

A. It would have been since 1984.

Q. How many acres do you own?

A. It's called 80 acres, but it's not

exactly 80 acres because of the easement of the

beaver along the ditch.

Q. Okay.
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A. Yeah.

Q. Did you say eight, eight zero, 80?

A. Ycs.

Q. And so your property, does it,

does it, does the Beaver Creek broader your

property or does --

A. Sure does, it boarders the

properCy.

Q. Do you know who owned the property

before you?

A. Yes, I do- Do you need to know the

name of the person?

Please.

A. Okay. It would be LeVaughn Nickel.

Q. Do you own any other property in

Merc:er County?

A. Our place of residence.

Q. And where is that?

A. Located on 8571 State Route 118.

Q. Okay. Any other properties?

A. No.

Q. The property, the 80 acre property

that we're going to be talking about, do you lease

or rent that property?

A. We cash rent that property.



8

11

7 11 Q -

1 Q. To who?

? A. To Michael Highley?

Q. How long have you cash rented your
3

4 property to Michael Highley?

5 A. To Michael Highley it would have

6 been since 1999.

Did you rent that property before

g 1999?

9
A. Yes, we did.

10 Q. To who?

'

11
A.

t
To Siefring's. Mr. Si.efring. I ran

12
tell you what his first naine is, I don't remember.

E
13 Q.

Okay. How long did Mr. Siefring rent

14 the property?

15 A. He rented that probably about two

16 years or three.

refb

17 Q.
oeDid you rent the property

18 Mr. Siefring?

19 A. No, my father farmed it.

20 Q How many years did your father farm

21 the property?

22 A.
Probably about 45, 50 years, it's

231^before I was born he farmed.

24^` Q But you've only owned the property

201 si.nce 19II4?
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Q. Inherited it from Ms. Nickel?

A. Yes, that is correct some.

Q. How many acres is the 80 acre

property are you alleging are affected by

flooding?

A. Probably about two-thirds of the
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farm is affected.

Q - Can you describe the lay of the

land on the property?

MR. FUSONIE: Objection. You can

answer.

A. oh, okay- It boarders 29 and

Erastus Durbin Road, and Beaver Creek is boarding

it, so, and there is only a small portion that is

higher ground that is not flooded?

Q. Okay. Where on Lhe property is

this higher ground?

A. West.

Q. Is the rest of the property pretty

much the same elevation?

A. No, it is it's not quite as

high as that and that's why it floods.

Q. Okay. But is the -- is the

remaining -- so unless there's a higher ground
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A. Um-hum.

Q. -- the remainder of the property at

the same pretty much the same elevation?

A. Yes.

Q, So pretty flat?

A. Yes, yes.

Q. Is the entire property farmed?

A. Yes, the entire property -- the

farmable acres or farmed.

Q. Okay. Do you know how many acres

of the 80 or probable?

proper Y?

A. I can't tell you that.

Q- Arc there any buildings on the

A. No buildinqs, no buildings.

Q. Do you know what crops are

currently farmed on the property?

A. It would be soybeane, corn and

wheat.

Q. Do you know anything about the

soils on the property?

A. Not anything specific about the

24 11 soils, no.

Q. what do you know?25
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A. About the property, about the soils
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or --

Uin-hum. About the soils?

A. About the soils.

0. Ah-huh?

A. That it's productive when it can

be, very productive.

Q. Okay. Do you know anything about

the drainage system that's currently on the

property?

A. Other than it tiled.

Q. It is tiled?

A. tJm-hum.

Q. Is the entire property tiled?

A. Yes.

Q. Can you describe the drainage

system any further?

A. I really can't.

Q. Fair enough. Do you know who put

the tiles down?

A. No, I can't tell you other than

maybe there has been -- I honestly cannot tell you

who.

Okay. Do you know if there were

tiles -- if the property was tiled when your
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father farmed it?

A. Yes.

Q. Do you participate in the

Conservation Reserve Program which is a program

acquiring or providing rent to property owners for

placing and maintaining filter strips?

A. Not to my knowledge.

Q. Okay. Do you partlcipate in the

Wetlands Reserve Program?

A. No.

Q - Okay. Did you ever have

conversations with your father about the flooding

that occurred on the property what he farmed it?

A. There were frequent conversations

because I was living at home at the time, and

there was not the degree of flooding that there is

now.

Q. Did you ever help your father farm

the property?

A. As far as tilling the soil, no, but

I was hands-on there. I will help him move

equipment --

Q. Okay.

A. -- to the area and so forth.

Q. When was the last time you were on



13

E

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

the property?

A. The last time I was on the

property, actually standing on the property,

probably 15 years ago.

Q. Fifteen years ago. Were you

rcqularly on the property?

A. I would say that we were regularly

in Llie very close vicinity of the property, very

regu]ar_ My mother lived just like a quarter of a

mile from the property, and she was widowed and

she didn't drive and so we were there a lot.

Q• So you've indicated that the

property suffers from flooding. What does

"flooding" mean to you?

A. Flooding means to me when a crop is

destroyed.

Q. When a crop is destroyed by

standing water on the property?

A. That is correct, yes.

Q. So short of crop destruction you

don't, you don't consider that flooding?

A. I consider it damage, flood damage,

but it's serious when the water stays in one area.

0 24 11 0. Can you think of anything besides

the charige in the spillway that could have25
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contributed to an amount, of an increased amount

of water flowing in Beaver Creek and causing

flooding on your property?

MR. FUSONIE: Objection. Calls for

speculation.

0. But you can answer.

A. There would be nothing that i would

know of.

Q. Could increased development in the

area increase the amount of water flowing to

Reaver Creek?

MR. FUSONIE: Objection.

Speculation, vague.

Q• But you may still answer.

A. There is absolutely nothing new

going on in our area.

Q Do you know when the last time your

land flooded was?

A. There was -- there was not any

flooding this last summer, but there was the

spring and summer before.

Q. So the spring and summer of 2009?

A. 2009.

Q. Um-hum. Summer?

A. 200B.



15

E

E

E

2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. 2009 spring, 2008 summer?

A. Okay.

Q. What did you mean -- I'm sorry.

A. Okay. It wasn't this last year, it

would have been 2008.

Q. Okay. So it's spring and summer of

2008?

A. Um-hum. And that is, that I know

of, that Mike may have -- at least he didn't tell

us about it.

Q. Mike Highley?

A. Yes, that's correct.

Q• Iri the summer of 2008 do you have

any knowledge of how high the water was on your

property?

A_ I do not.

Q.

your property?

Do you know how long it stayed on

A. I do not.

Q. Okay. How about the acreage

affected?

A. I really --- I cannot tell you, I

don't know.

Q. Do you have knowledge of a flood

occurring on your property in 2003?
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A. Absolutely.

Q. Okay. How deep was the water in

2003, do you know?

A. I can't tell you exactly how deep

the water was.

Q. Okay.

A. But it was all-encompassing.

Q. How many acres were affecLed in

2003?

A. I'm not sure exactly, I would think

about -- Well, I don't really want to speculate

but a good portion.

Q•

2003?

Was half your farm affected in

A. Most dcfiriitely.

Q. So more than half?

A. I would say so. I don't want to

say the wrong thing and not be correct, but. i

would say that more than half the farm was --

two-thirds of the farm.

Q• would you suggest that I talk to

Mr. Highley about that?

A. You probably -- if you want more

accuracy, that probably would be a good idea.

Q. Is there anyone else that would
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know, have a bett.er picture of the flooding that's

occurring on your property?

A. Not to my knowledge, no.

Q• How have the floodings that have

occurred on your property since the new spillway

was coristructed 1997, how has your property been

impacted, do you know?

A. By the fact that there is more

water, more standing water than there ever was in

the past.

Q. Does that standing water cause any

damage?

A. It kills the crop.

Q. Okay. So crop loss?

A. Yes.

Q. As a landlord would you carry crop

insurance?

A. We do not.

Q. To your knowlcdge does Mr. Flighley?

A. I would say that he does, but you

want to check with him for sure.

Q. What other exainples of daniage has

there been due to flooding on the property?

A. Right after the spillway was

constructed there was some -- there was a blowout
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with the tile.

Q. Okay. Do you know when that was?

A. That would have been right, right

after the spillway was constructed and we had

water flooding. The tile had to be repaired more

than once.

Q. Within the same year?

A. No. I-- To the best of my

knowledge, not the same year.

Q - Were there any other exampl.es of

damage that you know of due to flooding?

A. Nothing that I can say

specifically. I'm sure that there is soil erosion

and so forth, but I can't make a claim to them,

I'm not qualified.

What do you belicvc is the value of

your property today?

A. I don't really have a good idea

other thari to go by wtiat my mother's farrn sold

for, wtrich was $4700.00 an acre and it included

buildings and a grain bin, and that decreased

diminished price was due to flooding.

Q- And, again, where is your mother's

property in relatior to this property?

A. Quarter of a mile. You can see it.
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You can see it from our house.

Q. Does your mother's property also --

is it also adjacent right on Beaver Creek, too?

A. The way it is situated is beaver

would run right in front of their home along 29,

and there was small creeks that would overflow and

flood her property.

Q-

property?

Does small creeks run through her

A. Um-hum, yes, yes.

Q- Did she have problems with flooding

on her property before the spillway was, the new

spill.way was constructed in 1997?

A. As I -- Certainly not to the degree

that we had flooding since the spillway.

Q- I guess, Carolyn, what do you hope

to accomplish from this lawsuit?

A. The object would be to have this

corrected and remedied, the spillway, and the

damage that it causes for miles.

Q. Have you noticed that your income

from renti.ng the property has decreased?

A. our income from the property is

$85.00 an acre which has not been able to be --

we've not been able to get more, and cash rent is
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going for 125 plus, up to $200.00 an acre, so I

would say that we are greatly affected by this.

MS. STELZER: I don't have any

other questions.

DIRECT EXAMTNATION

BY MR. FIJSONIE:

Q. Carolyn, I just have one clarifying

question. You said that cash rent is going for a

$125.00 to $200.00 an acre. In what location

would that be?

A. That would be in my area which is

only like six or seven miles from niy mother's

home. My mother and farther-in-law cash rcnt and

they get $150.00 an acre.

Q. And what direction is this?

A. NorLh.

Q. North. Okay.

MR. FUSONIE: That.'s all I have.

Any follow-up?

MS. STELZER: No.

MR. FUSONIE: If the state orders a

transcript of everything that's been

taken down, you have a right to read it.

I can't tell you to read it or not, I

can only say that I recommend that
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everyone read their transcripts. You

need to let the court report:er know now

if you want: read it or not_

MS. PIERSTORFF: Definitely I would

like to read the transcript_

--------Y------ ---
Carol n Pierstorff

(At 4:26 p.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO

) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said CAROLYN PIERSTORFF

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said CAROLYN PIERSTORFF; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 16th day of

February, 2010.

11
my Commission Expir4s: Terence M. Holmes

25 July 28, 2012 Notary Public - State of Ohio
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everyone read their transcripts. You

need to let the court reporter know now

if you want read it or not.

MS. PIERSTORFF: Definitely I would

like to read the trans

If,3G.^C,
CarolynUPierstorj

(At 4:26 p.m., the deposition concluded)

ni.-kii7Ni{C.BREWER,Attame,
NOTARYPiiBLIC-STATEOFOIiItl

^M 189fl98XvMlMA2(gY
On 14IA3RC.

6cx.-^Q 2+40(^^

25



1

2

3

4

7

8

I r In o,.l ^i
f

E R R A T A S H E E T

, have read the transcript
in this pending.matter or
to me. I have noted all
tance on this sheet

of my deposit.ion
the same has been
changes in form'-,o;
this-/-V4iay of

PAGE LINE

10

11

12

13

18

19

24

-Z/_ ^

^^ 2/

, 2010.

CORRECTION OR CHANGE AND REASON:

cl

L

C) ha



TAB 33



J.
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STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBIJS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of JAMES A. POST,

ltelator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 5, 2010, at 11:00 a.m., before

Tcrence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Jennifer S_M. Croskey

Assistant Attorney General

30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Martha C. Brewer

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street
Columbus, Ohio 43216-1008
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C O N T E N T S

WITNESSES DIRECT CROSS
James A. Post - Ms.- Croskey-4

E X H I B I'I' S

RES'PONDENT' S DESCRIPTION MARKED
A Affidavit of James A. Post 7

B Map 25
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JAMES A. POST

of lawful age, a witness herein, being first duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMZNATTON

BY MS. CROSKEY:

Q. Will you please state and spell.

your name?

A. James A Post, J-am-e-s A. and

P-o-s-t.

Q- Mr. Post, we're here today for

your deposiCion in the case I'in sure you're

familiar with and seated next to you is your

attorney, is that correct?

A. Yes.

MS. CROSKEY: And can you just rnake

an appearance for the record?

MS. BREWER: Martha Brewer, i'm

with ttie Vor.ys law firm for Plaintiffs.

Q- Mr. Post, you have been put under

oath by the court reporter, so that means ttiat

this is same as testifying to in court, you rieed

to do so truthfully, I'm sure that won't be a

problem.

1 will ask, and we got a little bit
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mixed up with this in the last one, but we need to

try Go be careful that we're not both talking at

the same time, and I'm guilty as anyone else, but

just a note for you.

You necd to make sure that you

answer all questions verbally. It's difficult for

the court reporter to pick up shaking of the

head.

If I ask you a question that you

don't understand, just tell me that you don't

understand, or even if you don't fiear me, just let

me know that you can hear. I can repeat it and

try to rephrase if necessary.

I don't think this will be very

long, so I don't that we'll need any breaks, but

if you need a break, that's fine, just let me

know. If i've asked you a question, I'm gonna ask

that you answer the question before we take a

break.

Q. Can you tell me where you live?

A. In Decatur, Indiana.

Q. Okay. Thank you for coming here

today. Can you tell me a little bit about your

education background?

A. I graduated Coldwat.er High School.
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Q. Olcay.

A. That's as tar as I went as far as

schooling.

Q. Okay. So at some point in time you

lived in Mercer County, Ohio?

A. Oh, yes.

Q - Okay. Approximately whar time

period did you live in Mercer County?

A. From the time I was born until

1978.

Q. Okay. And then since 1978 have you

always lived in Decatur?

A. Yes.

Q. Tell me a little bit about your

family, are you married, do you have children?

A. I'm married and I have two

children.

Q. Are you employed?

A. Yes.

Q. Where are you employed?

A. At a little factory in Preble,

Indiana.

Q. What do you do there?

A. I'm a lade operator, mechanist.

Q. fIave you ever had your deposition
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taken before?

A. No.

Q. You are here today regarding

property that's owned by Opal Post?

A. Yes.

Q. Who is Opal Post?

A. My mot.her.

Q_ Do you know - Are you familiar

with the property that you she owns?

A. Yes.

Q - How many parcels of land does your

mother own in Mercer County?

A. Three.

(Affidavit of Janies Post, marked for

identification as Respondent's --

,7ames Post - Exhibit A.)

Q. okay. I'm gonna hand you a copy of

what we have marked as Exhibit A, James post

Deposition Exhibit A. If you could take a minute

to take a look at that and leL me know when you've

had criough time to look at it.

MS. BREWER: Do you have one for

me?

MS. CROSKEY: Oh, sure.

MS. BREWER; And do you want to

mark it?
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1 MS. CROSKEY: it's marked.

2 MS. BREWER: Oh, okay. Oh, I'm

sorry.

4

S

Q. Have you had enough time to take a

look at that?

6 A. Yes.

7 Q. And do you recognize that document?

8 A. Yes.

9 Q. Can you tell me what it is?

10 A. It is my mother's knowledge of what

11

12 Q. Let me ask you a different

E
13 e4uesCion. On the second page there's a signature.

14 A. Yes.

15 Q. Is that your signature?

16 A. Yes.

17 Q. Okay. So this is your affidavit?

18 A. Yes.

19 Q. Okay. This particular affidavit

20 talks about two parcels of land. Specifically in

21 Paragraph 3 it says, "Opal Post has been and owner

22 since 1949 of Mercer County Parcel Number

23 29-004200.0000." Do you know what parcel of land

E
24 that is?

25 A. No.
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Q

means?

Okay.

Not by the parcel number.

Okay. Do you know it by some other

A. The acreage.

Q. Okay. Do you know how mar.y acres

this is, that parcel?

A. 145.

Q. Okay. So your mother owns a piece

of land that she has owned since 1949 that's a

hundr.-ed and -- I'm sorry, how many?

A. 145?

Q. 145 acres. How do you know that?

A. That's what we pay taxes on.

Q. Okay. Are you the person

responsible for, paying Caxes?

A. Yes.

4- How is it that you're responsible

for paying taxes on your mother's land?

A. I was appointed power of attorney-

Q. Paragraph 4 says, "I lived on

Mercer County Parcel Number 29-004200.0000 from

1949 until 2004." Is that correct?

A. No.

Q. Okay.
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A. 'Phat's not me, that's my mother,

she lived there oince then.

Q. Okay. But this is your affidavit?

A. (witness nodding.)

Q. Okay. In Paragraph 5 it says,

"Opal L. Post has been an owner since 1954 oi

Mercer County Parcel Number 28-011400.0000." Do

you know which parcel of land that parcel 'is?

A. Yes.

Q. Okay. Can you tell me what parcel

of land that is, describe it for me?

A. It's 45 acres --

Q. Okay.

A. -- about a half inile east of 145.

Q. Par.agraph 7 says, "I have personal

knowledge that at less until 2004 since ODNR

replaced the western spillway of Grand bakes St.

Mary's in 1997 and undertook its current lake

level management practices which include

maintaining increased lake levels and use of the

western spillway for vireually all water fellow

out of Grand Lakes St. Mary's Mercer County Parcel

Nuinbers 29-004200.0000 and 28.011400.0000 have

been subject to continuing persistently frequent

and inevitable increased severe flooding from Che
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western spillway of Grand Lakes St. Mary's_" is

that your statement?

A. 'Phis is my mother's.

Q Okay.

A. There should be another afiidavit.

Q. Okay.

A. That's actually mine. This was me

speaking on behalf of my mother.

Q. Okay. Do you have personal

knowledge of the facts that are stated in that

paragraph?

A. Yes.

Q How is it that you have personal

knowledge of those facts?

A. I drive by the land and see it that

it,s flooded, and when we farmed it years ago

until the '80's I even helped farm until the

'8o's, and it never flooded as much.

Q.
Okay. Did you say that you moved

away irom Mercer County in 1978?

A. Yes.

Q. But you continued to help farm

uritil the '80's?

A. Yes.

Q. Okay. What do you - I guess what
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do you mean by "it didn't flood as much?"

A. Because they lowered the lake level

and when it would ran a bunch it would -- the ].ake

absorb, but now they keep level up and it

automatically flows out and floods the larrd more.

Q. So when you say "it flooded less,"

do you mean in terms of frequency, how oft-.en it

flooded?

A. Yes, and the amount.

Q- And the arnount. What do you mean buy

amount by "amount?"

A. The area that it actually floods?

Q- Like the area of land tiaat gets

covered with water?

A. That's correct.

Q - So what, what were the years that

you were engaged in farming on your m.other's land,

starting in what year?

A. I grow up there, so whenever we

start farming whatever the boys were old enough to

help on ttre farm until the mid '80's.

Q. Okay. Approximately how old were

you when you were old enough to help with the

farming?

A. 14, 13.
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have been?

A. I'm 55 now, so.

0. Okay. I'll do the math later.

A. Okay.

Q. And then you farmed until some time

in the '80's. Do you remember what year,

specifically?

A. No, I do not.

Q• Okay. Approximatoly how many years

did you help out with the farming?

MS. BREWER: T'm gonna object. You

can if you know, if you can do the math.

A. I mean I can figure it out, but.

Q. During the period of time when you

were helping with the farming, how many times did

the 145 acre parcel flood?

A- Times?

Q. Um-hum.

A. Maybe five, maybe.

Q. Okay. And how much area of that

145 acres would have been tiooded?

A. Five, six acres, something like

0 24 11 that.

Okay. How would you know that?Q.25
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A. Just where, where it flooded at_

Q, Okay. Did you take any photographs

of that?

A. No, I did not.

Q. okay. Did you document it by

making any notes or anything?

A. No, I did not.

Q. Do you have crop insurance on that

parcel?

MS. BREWER: Just to be clear. Are

you talking about the time he was

involved in farining on the land?

MS. CROSKEY: For this question,

yes.

Q. Was there crop insurance on the 145

acres during the time you were involved in

farming?

No.

MS. BREWER: And just to be clear.

The questions that you were aski.ng about

that is in reference, that was also

limited to the time that he was he was

farming the land?

MS. CROSIZEY: Yes.

Q. okay. So also for the period of



75

11

0

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

time when you were engaged in farming on this

property, during the times when the property was

flooded, do you know approximately how high the

water would have been?

A. A foot, foot and a half two foot.

Q. Qkay. j^nd how do you know that?

A. Because of the trees in the winter

time once in a while we go skating on it we know

how deep when the ice would break.

Q. So you measured it somehow?

A. (Witness nodding.)

Q. And during Chese times when you

were engaqed in f.arming the 145 acres and it would

flood, how long would the property remain flooded?

A. Couple days.

4. And you were, you were engaged in

floodirtg or you were engaged in farming on this

parcel after 1997, as well, correct?

A. No.

Q. No, oh, I'm sorry.

A. Until the '80's.

Q. Okay. So do you -- do you have

any personal knowledge of flooding on this

property after 1997?

MS. BREWER: Objection. If you
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understand, you can answer.

A. I don't understand.

Q. Do you know whether the property,

this 145 acre parcel of land, has flooded after

1997?

A. Yes.

Q. How do you know that?

A. I've seen it and my brother lives

right across the road from there.

Q. Okay. How many times has the 145

acres flooded after 1997, between 1997 and now?

A. T don't krrow but my brother can

tell you.

Q- Do you know of any specific

instances after 1997 when this 145 acre parcel of

land was flooded?

A. 2003.

Q. Any other times?

A. Yes, I just can't give you the

dates.

Q- Okay. In 2003 did you visit this

property and observe flooding?

A. No, I did not.

24 11 Q. How do you know that it's flooded

in 2003?25
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A. My brother told me_

Q. Okay. Ilad this '45 acres ever been

flooded t:o the extent that it_was 2003 belore?

A. No.

Q. Are you aware that the president

had declared Mercer Courity a disaster area in

2003?

MS. BREWER: Objection.

A. No_

Q_ You're not aware or?

A. I am not aware.

Q. Okay. Did you along with other

owners in Mercer County ask the Soil and Water

Conservation District to take on a project irr this

arca regarding Beaver Creek last ycar.?

MS. BREWEx_ Objection.

A. I don't know.

Q. Okay. In January 2009 there were a

number of property owners that asked the Soil and

Water Conservation District to do some work. Are

you familiar with that request?

A. No.

Q. Do you know Janet and Wayne --

MS. CROSKEY: Is it Doner or Doner?

MS. BREWER: Dorrer.
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Mat FIeckler?

Ft_ No.

Q. Do you know that a Mercer Count-.y

Soil and Water Conservation District exist?

A. Ye;;.

Q. Do you know who lives at 6888

Wabash Road in Celina?

A. No.
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Okay. Does your mother have any

other Attorneys-in-Fact pursuant to a power of

attorney?

MS. BREWER: Objection. If you

know or can understand the question you

mean answer?

A. Don'L understand.

Q• Do you understand that you're an

attorney-in-fact for your mother according to a

power of attorney?

A. Yes.

Q. Okay. So you uriderstand what a

power of attorney is?
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A. Yes.

Q. Does she have any other

attorneys-in-fact other than you?

A. My father was on the power of

attorney paper, but he's diseased.

Q. Okay. Has Robert Highley ever

been an attorney-in-fact for your mother person?

A. No.

Q- Does Robert Highley have any

relationship to your mother for her property?

A. Yes.

Q. What, can you describe that

relationship?

A. Cash rents the land.

Q. Okay. What does he rent?

MS. BRBWFR: Objection. Go ahead.

A. All three parcels.

Q. All three parcels. Okay. We

talked about 145 acre parcel and, and correct me

if I'm wrong, did you also mention a 45 acre

parcel?

A. Correct.

Q. You said that there are three

parcels, what's the third?

A. It's 19 acres north of 145 acre.
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Q. Directly north?

A. Directly north.

Q. Does your mother claim damage in

this case to all three of those parcels?

A. No.

damage?

For which parcels does she claim

A. 145 and the 45 acre.

Q. Now you mentioned that Robert

Highlev cash rents these parcels from your mom.

What do you mean by "cash rents?"

A. Pays a certain amount per acre.

Q. For all three parcels?

A. Correct.

Q. Is there a written agreement for

that?

A. No.

Q. Are you familiar with the terms of

the oral agreement for that cash rent?

MS. BREWER: Objectiori.

A. Yes.

Q. What are the terms?

A. Half to be paid May lst, the second

half been paid November ist.

Of each year?
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A. Correct.

Q. Is the oral agreement for the cash

rent for a certairi period of time more than one

year?

A. Yes.

Q. For how many years?

A. It's actually as long as he wants

to keep farming it.

Okay. And you said it's for price

per acre?

A. Correct.

Is it the same price per acre on

all three parcels?

A. Correct.

0. What is the price per acre?

A. It was hundred.

Q. Per acre?

A. (Witness nodding.)

COURT REPORTER: You have to give

an answer each time she asks a question.

MS. BREWER: Oh, he's asking you

to say yes or no instead of shrugging or

saying umhum.

MR. POST; Oh.

MS. BREWER: He's taking it down.
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That's okay.

MS. CROSKEY: I'm sor:ry, I didn't

catch it either.

MS. BREWER: Everyone does it.

It's hard to remember to say that.

You're fine.

Q.

COURT REPORTER: I'm sorry.

Ms- CROSKEY: No, it's okay-

Now you said that it was 100 per

acre. When was it 1.00 per acre?

A. From last year, back. I dori't know

how ntany years, before my father died.

Q. It was a hundred per acre before

your father died. When did your father die?

A. 2000.

Q- So the price per acre was $100.00

from at least 2003 until 2009?

A. Correct.

Q-

2010?

Is there any anticipated change for

A. Yes.

Q. What's the -- what's it gonna be

chanqed to?

A. 110.

Q• Do you know for the period of time
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between 1997 and 2003 what the price per acre was?

MS. BREWER: Objection.

A. No.

Q. Would that be documented anywhere?

A. Could you repeat the question,

please?

Would it price per acre for 1997

for 2003 be documented anywhere, written down?

A. No.

Q- Do you know -- Actually when --

When did Robert Aighley begin, what was the first

year that he cash rented these parcels?

A. I don't remember.

Q. Was it some time in the 1980's?

A. Correct when we stopped farming.

0. Okay. Was there ever a period ot

time wheri your family farmed these parcels and you

are not involved?

A. No.

Q. Okay. Do you know what the price

per acre would have been for this cash rent with

Robert Highley between the time that your family

stopped farming and 1997?

A. No.

0. Would that price per acre be
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documented anywhere?

A. No.

Q• For the 145 acre parcel, is that

used exclusively for agriculture?

A. Yes.

Q. Has it always been used exclusively

for agriculture?

A. To my knowledge.

Q. So at least back to the time that you

wer.e living there, is that correct?

A. Correct.

Q. Okay. Are there any structures on

that parcel of land?

A. Yes.

Q.

for me?

Can you describe those structures

A. There's a house, a barn, granary,

machine shed, and some grain bins_

Q- You said that there's a housc.

Does someone live there?

A. No.

Q. How long has the house been vacant?

A. Since 2004.

Q. Did your mother live there?

A. Correct.
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Q. Can you tell me where the 145 acre

parcel is in relationship to Beaver Creck?

A. It's west of Beaver Creek.

Q. Is it adjacent to Beaver Creek?

A. No.

Q. The 45 acre parcel, can you tell me

where that is in relationship to Beaver Creek?

A. It's where the beaver and the

Wabash River. meet.

(Map, marked for i.dentification as

Respondent's - James Post -

Exhibit B.)

Q. Okay. Gonna hand you a copy

what we have marked as Exhibit B. Can you tell me

whether you recognize what's depicted in that

photoqraph?

A. Yes.

Q. What is it?

A. It's the 145 acre parcel.

Q. Okay. And by saying "it's the 145

acre parcel," do you mean the land that has a

light gray or white broader around it?

A. Yes.

Q. Okay. And Carmel Church Road is

labeled as the north boundary?

A. Correct.
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MS. CROSKEY: Can we go off the

record for a minutes?

(Off the record)

MS. CROSKEY: We can go back on.

Q. Mr. Post, can you tell me is there

a particular feature that. is on the southerti

boarder of the 145 acre parcel?

MS. BREWER: Objection.

Q. Let me rephrase. The southern

broader of the parcel is not a straight line?

A. Correct.

Q. Do you know why it's not a straight

line?

MS. BREWER: Objection.

A. That's the Wabash River.

Q. So the southern broader of the

property is the Wabash River?

A. Yes.

Q. The hundred acre or 145 acre

parcel, would you characterize that as ilat or

rolling or hilly?

MS. BREWER: Objection.

Q. And if you don't like any of those

words, feel free to give me your own.

A. It's got a hill in it.
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Q- Where is the hill?

A. I'm saying where the dark line and

white line right there is a little hill.

4•

).ine --

All along that line or just the

A. No. . . . . ..

Q. Okay. Sn, I guess, where more

specifically along that line, on the east end or

on the west end?

A. It would be probably directly south

of the buildings.

Q. Okay. That -- In this photograph

there is this, looks like a darker, shaded area in

the northeast corner. Do you know is there a

particular reason why that appears darker than the

other parts of the land?

A. No, I do not.

Q.

know?

Is it planted i.n grass, do you

A. Not usually.

Q• Okay. Do you know about how high

this hill is that you say is probably south of

those buildings?

A. No, I do not.

Q. Okay. Are there any other hills on
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the property?

A. Not really.

Q. Would you say aside from that. hill,

is the rest of the property flat?

A. Yes.

Q. Okay. During the time when you

were farming at the property and times that the

property would flood, was the Wabash River out of

ics bank?

A. I don't understand.

Does the Wabash River have

noticeable banks?

A. Yes.

Q. Okay. So when you were engaged in

farming and the property is flooded, was the water

froin the river, did it rise up over the banks?

A. Yes, it had to.

Q. Okay. And for the entire period ot

time that the property was flooded when you knew

about it when you were engaged in the farining,

was the Wabash River always out of iLS banks?

Let me rephrase. Was there ever a

time when your property was flooded that the

Wabash River was not out of its banks?

A. No.
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Q. With regard to the 45 acre parcel,

you said that it's where the Wabash and the Beaver

Creek meet?

A. Correct.

Q. At that particular location, does

the Wabash River have noticeable banks?

A. Yes.

Q. Does Beaver Creek have noticeable

banks?

A. I don't know_

Q. okay. Have you ever been to that

property?

A. Ye:>.

Q. Okay. Have you ever seen Beaver

Creek on that property?

A. No.

Q. okay. I guess I don't know

understand. How -- why haven't you seen Beaver

Creek on that property if you've been to the

property?

A. it comes in from the back side, the

Wabash is here. It meets right at first corner of

the property. I don't see it.

Q. Okay. So when you have seen the 45

acre property, where, I guess where do you see it
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from, where do you observe it from?

A. Carmel Church Road.

Q. Okay. I want to go back to this

oral agreement for cash rent. Does that agreement

address who, meaning either your mother or

Mr. I4ighley, would be responsible for mainteriance

of the property?

MS. BREWER_ Objection.

A. I don't understand.

Q. Is there an agreement that you're

aware of between your mother and Mr. Highley who

is responsible for maintenance of the property?

MS. BREWER: Objection.

A. The land owner is responsible for

the mairitenance.

Q. Okay. So do you know whether your

mother has considered any, considered making any

improvements to the property to alleviate arty

drainage problems?

MS. BREWER: Objection.

A. I don't know.

Q. Do you know what type of soil is

found within a 145 acre parcel?

MS. BREWER: Objection.

A. No.
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Q. Do you know whether there are any

tiles in the 145 acre parcel?

A. Yes.

Q. Do you know approximately how many?

A. No.

Q. Do you know how many of those tiles

out let into the Wabash River?

MS. BREWER: Objection_

A. I don't know.

Q_ Okay. Do you know when any of

those tiles were installed?

A. Before my father died.

Q. Did you ever help install any of

those tiles?

A. Yes.

And do you know where any of the

tiles that you helped install are located?

A. No.

Q. Okay. Are the tiles that you

helped with part of a systematic tiling system for

the property?

MS. BREWER: Objection.

Q. Do you understand what "systematic

tiling" isi'

A. (Witness nodding.)
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0. Is that a "yes?"

A. Yes.

Q. Thank you.

A. Part of it might be.

Q. Okay. I guess why would you say

"parL of it might be?" Do you know whether or not

a systematic tiling system exist on the 145 acres?

A. No.

Q. Before we started today, Tom

Fusonie, the other attorney who's here today from

Vorys on behalf of the Relators, handed me some

documents. Did you provide these documents to

him?

A. I don't know which documents you're

talking about.

Q. Okay. I'm gonna hand them to you,

they're not marked as exhibits, but I want you to

take a look tell me if you provided them?

A. Yes.

Q. okay. Is ttiere a particular reason

why you provided these documents to Mr. Fusonie?

A. Yes.

Q. What is that reason'?

A. It's because of Lhe erosion on the

river bank.
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Q. Okay. Are you familiar with an

organization, I believe it goes by the name oi

Wabash River Conservancy?

A. No.

Q. Are you aware of any organization

whose purpose it is to conserve the Wabasla River?

MS. BREWER: Objection.

A. I don't know.

Q. Do you know if there's any

organization that's responsible for remaining the

Wabash River?

MS. BREWER: Objection.

A. I don't know.

Q. How is it that you have possession

of these documents that you provided to

Mr. Fuson:ie today?

A. I pay my mother's bills.

Q_ So these are bills that you paid on

behalf of your mother?

A. Correct.

Q. Do you know why ehe received these

bills?

A. To repair Wabash River bank.

Q. Do you know how rnany times repairs

like this have been done bel.ween 1997 and now?
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A. Yes.

Q. How many?

A. Two, but the orie is one on each

farm each parcel that fioods.

Q. Okay. With respect to the 145

acre parcel, how many ti.mes has your mother paid

for repair to t.he Wabash River?

A. Two.

Q. And when were those times?

A. 2007 and 2008.

Q. And do you know when she paid for

any similar repairs prior to 1997?

A. No.

Q. You're not aware or she has not?

A. She has not_

MS. CROSKEY: I don't have any

other questions.

MS. BREWER: Thank you. I don'C

have any follow-up questions_ Mr. Post,

when the court reporter gets finished

here today, he'11 go home and he will

type of a record of everything that was

said here today, and you have the right

to read that and review it and to make

sure that it.'s accurate or you can waive
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that right. I can't tell you whether

you should read it or whether you should

waive the right, but I can recommend,

and I do recommend to all my clients

that they do just go ahead and read it.

Would you like to read it or would you

like to waive that right?

MR. POST: I'd like to read it.

MS. BREWER: Okay. Thank you.
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C E R T I F I C A T E

STATE OF OHIO

) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said JAMES A. POST was

by me first duly sworn to depose the truth, the

whole truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said JAMES A. POST; that said deposition

was taken in all respects pursuant to agreement

and stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 27th day of

February, 2010.

""=^`^-----
11
My Commission Expires: Terence M. Holmes

25 July 28, 2012 Notary Public - State of Ohio



AFFIDAVIT OF JAMES POST

STATE OF OHIO )

ss:
COUNTY OF MERC2iR )

My name is James Post, Attomey-in-Fact for Opal L. Post, pnrsnant to a Power of

Attorney dated July 15, 2002. I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and con-ect. I

state as follows:

l. Opal L. Post is a Relator in this mandamus action seeking oompensation for the

property taken by Respondents Ohio Department of Natural Resources and Sean D. Logan,

Director, Director (cotlectively "ODNR").

2. Specifically, Opal L. Post is an owner of real estate described as Mcrcer County

Parcel Numbers 29-004200.0000 and 28-01I400.0000.

3. Opal L. Post has been an owner since 1949 of Mercer County Parcel Number 29-

004200.0000.

4. I lived on Mercer County Parcel Number 29-004200.0000 from 1949 unti12004.

5. Opal L. Post has been an owner since 1954 of Mercer County Parcel Number 28-

011400.0000.

6. Mercer County Parcel Number 29-004200.0000 and 28-011400.0000 lie adjacent

to the Wabash River and near its confluence with Beaver Creek.

7. I have personal kr.owledge that at Ieast until 2004, since ODNR repiaeed the

western spillway of Grand Lake St. Mary's in 1997 and undertook its current lake level

management practices, which include maintaining increased lake levels and use of the westem

DON001213

James Post
Deposition Ex. A



spillway for virtually all water flow out of Cmtnd Lake St. Mary's, Mercer County Pamel

Numbers 29-004200.0000 and 28-011400.0000 have been subject to eontinuing, persistent,

frequent, and inevitable increased severe flooding from the westem spillway of Grand Lake St.

Mary's.

8. Prior to ODNR's replacement of the western spillway and its current nuvtagement

pmetices, Mercer County Parcel Numbers 29-004200.0000 and 28-011400.0000 never flooded

as much, never flooded over as large an area and never flooded for as long.

9. 1 have personal knowledge that at least until 2004, the most invasive flood

occurred in 2003

10. As a direct result of the tlooding, Mercer County Parcel Number 29-004200.0000

and 28-011400.0000 have suffered damage in the form of loss of crops.

11. The flooding caused by ODNR has substantially destroyed the value ofMercer

County Parcel Numbers 29-004200.0000 and 28-011400.0000.

FURTHER AFFIANT SAYETI3 NAUGHT.

QLPfi- ip n 13 .
es A. Post, Power of Attomey for Opal L. Post

Swom in my presenoe and subscribed before me this of August, 2009.

JOSEPH R. MILLER
asorney at tew

: Notaty Pub6G SLte of eNp
5 My Cammasion Has No E4kdw
- Sectlon 147.03 R.C.,%W

QON001214
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IN THE SUPREME COUR'i OF OHIO

STATE OE' OHIO
EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURALRESOURCES

204S MORSE ROAD
COLUMBUS, OHIO 43229-6693

AND
OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSF, ROAD

COLUMBUS, OHSO 43229-6693

CASE NO. 09-1292

Deposition of BETTY L. POWETa.,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 12, 2010, at 11:00 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342 1820 Fax

www.OhioDeposit.ion.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Mindy Worly

Principal Attorney

Executive Agencies

30 East Broad SLreeL, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Martha Brewer

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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BETTY L. POPJELL

of lawful age, a witness herein, being first duly

sworn, as hereinafter cerCified, was examined and

deposed as follows:

CROSS-GXAMINATION

BY MS. WORLY:

0. Good morning?

A. Good moniing.

Q. My name is Mindy Worly. I'm an

Assistant Attorney General for the State of Ohio,

and I represent ODNR in this lawsuit.

A. Okay.

Q. Can you state your name for the

record?

A. Betty L. Powell.

Q. Ms. Powell, have you ever had your

deposition taken before?

A. No.

Q. Okay. Any time you want to take a

break, just tell me, we can take a break. If I've

asked a question, I'll ask that you answer it

first, and then we'll take the break.

A. Okay.

Q. Is that okay?

A. Um-hum.
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Q. If you can't hear me, tell ine to

speak-up, I'm happy to do it.

A. Okay.

Q. If you ask ene to repeat a question,

just ask me to do it, I'll do that, as well?

A. Okay.

Q. okay. Thank you. Ms. Powell, can

you tell me why you're involved in this lawsuit?

A. Because of the floodi.ng from the

Grand Lake-

Q. Okay. And tell me what properties

have flooded, to your knowledge?

A. What, our properties?

Q. Aha, please.

A. Where we live.

Q. And where is that?

A. That's on -- Do you want the

address?

Q. Sure.

A. 1684 Leininger Road,

L-e-i-n-i-n-g-e-r Road.

Q. Okay.

A. And that's where it's located where

we live, and there's one across the road. There's

an old house there, so it isn't really any



6

E

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

address, hut on the same road, Leininger Road and

it's along the Wabash River, and it's goes c].ear

to Pine Road. That's where the bottoms are, from

Pine Road up to the up-land.

Q. And does that piece of property

have a name that you call it?

A. We own it, I don't know.

Q. How do you refer to that?

A. We call it the "Home Place" 'cause

that's where he was born.

Q. Is it okay if we call it the Home

Place?

A. I guess that would be fine.

Q. And the property at 1684 Leininger

Road, do you call it anything at all, do you refer

to it as --

A. We refer to at Holdron Place

because that's who we bought it from.

Q. So is it okay if we call it the

Holdron Place today?

A. Fine.

Q•

Place?

Now when did you buy the Holdron

0

24I A. 1970.

Q. And did you buy the Home Place?25
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A. He bought it after his parent's

di.ed. He had several brothers and sisters and he

paid his portion to buy that in 1964, I'm not

sure. He's mother died in '63, so I think it was

64. But he was born there, so it's always been in

the Powell family.

Q. Now, did you ever live at Horne

Place?

A. Yes.

Q. When did you live there?

A. We lived in from '68, 1968 to 1977.

0. And in 1977 did you move to

the

A. The Holdron Place. We built a home

there.

Q. other than the house that you

built on the Holdron Place, are there any other

buildings there?

A. Yes, we have -- Yes, we do.

Q. What buildings are there?

A. We have a shed that he puts

machinery in, and he has another building that he

uses for his spray equipment, and he has a

workshop wood workshop where he builds things.

Q• Anything else?
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A. I think that's the only buildings

that there.

Q. All right. Any buildings at Home

place?

A. He has a big barn there and a

machine shed, also, and the house is

gone.

Q. What happened to the house?

A. It was burned and buried.

Q. What year did that happcn?

A. I don't remember that. It hasn't

been very long, but I just don't remember the

date.

Q. All right.

A. It was far after we built, 'cause

we had movecl away, so I know it was after that.

Q. Does anybody else live at the

Holdron Place with you?

A. No.

Q. Just you and your husband?

A. Well., I guess when we builC il_ we

still had girls in college, but they were gone

most of the time, 'cause we built it, we moved in

in '77 and had a daughter graduate in '77 and one

that graduated in '78. They were in college and
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come back in the summers and then they married and

moved away.

Q. But currently nobody else lives

there, is that correct?

A. No.

Q. Now, do you farm at the Holdrori

place?

A. Yes.

Q. Who farms that property?

A. My husband Jerry.

Q. Arid does Jerry --

A. Jerry and his, our son farm

together.

Q. And what's your son's name?

A. Thomas.

Q. So Jerry and Thomas farm the

Holdron place, is that correct?

A. Um-hum.

Q_ Do they also farm at Home Place?

A. Yes.

MS. BREWER: For the record I

believe that there's has third property,

before we get too far along.

Q. Mrs. Powell, is there a third

property?
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A. Yes, there is.

Q. Can you tell me about that, also?

A. That one is over on 7009 State

Route 49, the corner of that and Minch Road,

that's where the flooded area is.

Q. Now can you tell me how you refer

to that property?

A. I would say probably Stein

property. We bought it from his sisters, Hope

Stein.

0.

today?

Can we call. it the Stein property

A. Um-hum.

Q-

property?

And when did you purchase the Stein

A. 1994.

Q. Did you ever live on the Stein

property?

A. No.

Q. Did you do anything but farm on the

Stein property?

A. Um-hum. (Witriess Noddirig. )

Q. Did you ever farm there?

A. Yes. Me?

Q. You personally?
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A. No, I was beyond that. I was too

old to farm. I didn't do much farming then. I

didn't help.

Q. How far is the Stein property from

the Holdron place?

A. About five miles.

Q. And how often do you visit the

Stein property?

A. Pretty often because our son lives

there. He bought the building part we bought the

farm.

Does your son pay any rent to you

for the Stein place?

A. No, he bought the property. He

bought that house with seven acres and we bought

the rest of the farm.

Q. How big is the Hoidron place, how

rnany acres?

A. 160.

Q• And how big is the Home Place?

A. I'm not sure. I know what it's

around, but I'm not gonna tell -- I'll let hirn

tell you that when he does it.

9
24 11 4• Viell, can you give me a ball park?

A. It's around 70.25
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0. Okay.

A. But I just don't know for sure.

Q. That's fine.

A. And that other one is, the Stein

property is about 69.

Q_ Okay. Is in a 69 --

A. We but -- Pardon?

Q. Is that 69 that you own or 69

together?

A. Sixty-nine that I owri with our

daughter. It's half and half. We just owri half

of that.

S2 . So you own half of acreage with

your daughter, is that correct?

A. Yes.

Q. And what is your name?

A. Her name is Rhonda, R-h-o-n-d-a.

Q. And what is her last name?

A. Agnello, A-g-n-e-1-1--o, and her

husband, I mean he's in on it, too, I mean she's

married.

Q. And what's his name?

A. He's name is Paul.

Q. Do you farm the Stein place with

either Rhonda or Paul Agnello?
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just wanted some land.

Q-

property?

Do they do anything with the

A. No.

Q. Do they own any portion of the

home place?

A. No.

Q. Does anyone but you and your

husband own any portion of the Home Place?

A. No.

Q. And did they own any portion of the

Holdron Place?

A. No.

Q. Does anyone but you or your

husband own any portiori of the Holdron Place?

A. No.

Q. And only you and your husband and

Paul and Rhonda Agnello have an interest in the

Stein place, but for the portion that your son

lives on, is that correct?

A. I didn't understand that one.

Q. Okay. All right. You and your

husband and Rhonda and Paul own the Stein place?

A. The 69 acre part, yes.
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son -

Q• Except for the part that your

A. Son bought_

Q. -- and lives on?

A. Yeah.

Q. Okay....Howbig the partthat your

son bought and lives on, seven acres, is that

correct?

A. Well, that's what the land is, I'm

not sure what the property amount is, 'cause he's

got a house and buildings.

Q• Okay. Does your son do arty

farming at all on the Stein place?

it.

A. Yes. He and my husband both farm

Q. All of it?

A. All of it, they're farming together

on all the properties.

Q- Does your son helps him farm the

Holdron Place, also?

A. Yes.

Q. And your son helps him farm at the

Home Place?

A. Yes.

4• I think I've got it. Now, I
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believe you said that one of the properties is

along the Wabash, is that correct?

A. we11, two of 'em.

Q. oh, which ones are along the

Wabash?

A. It one -- the Home Place is the

floodcd area the Wabash River boarders.

All right. And what part --

A. And the Holdron Place it goes

through the field, through our property back

there, so it's all the Wabash.

Q. Now, how far away is the Home Place

from Beaver Creek?

A. Wabash is the only thing -- it's

not close.

Q. Beaver Creek is not close?

A. Not to the Home Place.

Q. Okay. And what about with regards

to the Holdron place, how far is Beaver Creek?

A. It's not close there either.

C. How about to the Stein Place, how

much?

A. It's close, it goes through the

highway at 49 and then there's a creek that comes

off of it that goes right through Thomas. It's
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between Tom and what we own.

Q. So Beaver Creek flows through

Stein's place, is that correct?

A. No. The Beaver Creek don't.

There's a little creek that comes ott the beaver.

Q. Okay.

A. And beaver and Wabash are closc

together there. There's two bridges. I'd say

it's a half a mile to the bridge or -- for sure.

Maybe I better let Tom or my husband tell you the

distances.

Q• Okay. Now, when did your son buy

the Stein place?

A. Same time we bought the farm.

Q. 1994.

A. (Witness nodding_)

Q, Now, tell me prior to 1997, you

lived at the Home Place, is that correct?

A. Prior -- No, we didn't. We moved

-- 1977 we moved.

Q- so prior to 1997 you lived at the

Holdron place, is that correct?

A. Yes.

Q. Do you remember prior to 1997 of

the Holdron Place ever flooding?
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A. It flooded quite a lot.

Q. I'm sorry.

A. But not as much as it did after

'97.

Q. But prior to 1997 it flooded quite

a lot, sight?

A. Worst floods, lasted longer.

MS. BREWER: I'm sorry. Before

1997?

MS. WORLY: I don't need you to

clarify. If you need clarification, you

can do that later.

MS. BREWER: I'm sorry. I think

she's confused about the time period.

A. Did you say '97?

MS. BREWER: Before 1997? Are

you asking about beforc 1997?

Q. Yeah. Before 1997?

A. That's what I answered was 1997.

It's flooded then.

Q. And before that, too, how was the

flooding before 1997?

A. Not as bad as it was after 1997.

That's what I'm saying. It didn't last as long.

The floods come and then they would leave soon.
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In '97 it lasted six or seven days, the floods

would stay.

Q-

it flood?

A.

Q -

Q-

A.

Q-

Q -

But Before '97 how frequently did

Almost every spring.

Every spring it flooded before '97?

Um-hum.

And that was w h regards

All three.

All three.

All three.

All three flooded every spring.

(Witness nodding.)

Ms. Powell, what crops do you farm

Place?

Corn, beans and wheat.

And what about the Stein place?

A. They rotate that, too. Well they

never have wheat down there. We have just corn

and beans down there-

4-

Place?

But you have wheat at the Holdron

A. Yes.

4- And tell me about the Home Place,
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what crops do you farm there?

A. Saine.

Q. Same.

A. Corn, bean and wheat.

Q, Do you all have floods insurance?

A. No.

Q. Do you have crop insurance?

A- No.

Q. Do you know whether your son has

flood insurance?

A. No.

Q•

insurance?

Do you know whether he has crop

A. No.

MS. BREWER: I'n sorry to clarify.

No, you don't know or no he doesn't?

MS. POWELL: Maybe I ought to say,

I don't know. I'm pretty sure he don't.

MS. WORLY: And again, if you want

to make and objection, that's fine. Tf

you want to instruct your witness,

that's fine, but otherwise you can ask

questions at the end of the deposition.

MS. BREWER: I think that she's

getting a little bit confused_ I have
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questions, and T'm trying to make it

clear for the record.

MS. WORLY: You can clarify at the

end of the deposition.

MS. BREWER: I don't appreciate

you - -

A. I don't know positively that hc

don't. I'm not positive that he does.

Q. And that's fine.

A. I just don't know that.

Q-

okay.

You don't need to know, that's

MS. BREWER: And I'll instruct you

that if she asks a question and you're

not sure, you don't need to guess. Wait

until she finishes and you don't have to

guess. If you don't know, I don't know

is a finc answer.

Q. Always tell me you don't know or

you don't recall, that's a fine answer, too.

Okay. Ma'am, do you know if you have drainage

tile at the Holdron place?

A. Oh, I don't know that.

24 II Q- Okay. Do you know if you have

drainage tile at the Home place?25
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A. I know there's some.

Q. Do you know when it was put in?

A. No, I don't know that, don't recall

that.

Do you know where the drainage tile

is at the home place?

A. No, I don't know that.

Q. Okay. That's fine. You don't have

to know. How about at Lhe Stein place, is there

drainage tile at the Stein place?

A. I don't know that either.

Q. Okay. Do you know if there are

any easemerits at the Holdron place?

MS. BREWER: Objection.

A. No.

Q. Do you know if there are any

easements at the Home place?

A. No.

Q• Do you know if there are any

easements at the Stein place?

A. No.

Q. Okay. Ms. Powell, how did you get

involved in this lawsuit?

MS. BREWER: Objection.

Q. You can answer.
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MS. BREWER; Go ahead if you

understand her question, you can answer.

A. We were just -- I guess we were

called and said that some people were going to do

this.

Q. Do you know who?

A. I got involved because we do flood.

Q. Do you recall who called you?

A. Pardon?

Q. Do you recall who called you?

A. T don't know that.

Q. Did they call you or did they call

your husband?

A. Pardon?

Q.

husband?

Did they call you or call your

A. They asked for him.

Q. So you didn't talk to them?

A. No.

Q. Okay. Do you have livestock at

the Home place?

A. No. Just a dog.

Q. What kind of dog do you have?

A. Doberman.

Q. And do you have livestock at the
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Stein place?

A. No.

Q. And do you have livestock at

Holdron place?

A. No.

Q. Do you participate in the

Conservation Reserve Program?

A. I would say "yes" on that.

Q. Do you do it for the Home place?

A. No.

Q. For the Holdron place?

A. No.

Q. For the Stein place?

A. Yes.

Q. Tell me what you do for the

Conservation Reserve Program at the Stein place?

A. I don't know how to answer that.

MS. BRBWBR: And again I'll

instruct you not to guess. If you know,

you can answer, but you don't need to

guess.

Q. Do you have filter strips at the

Stein place?

A. I don't understand what a filter

strip is.
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Q. Okay. Does the Federal Government

pay you any money at the Stein place for being

part of the Conservation Reserve Program?

A. Yes.

Q. How much money do they pay you?

A. 241.

Q. 241, how often?

A. Once a year.

Q. $241.00?

A. Um-hum.

Q. Okay. And to your knowledge do

you have to do anything in other to earn that

$241.00?

MS. BREWER: objecti.on.

Q. You can answer-

A. I think you leave it lay.

Q. You just don't farm it, is that

correct?

A. (Witness nodding.)

Q- And how much land do you leave lay

in order to earn the $241.00?

A. I don't know that.

23 Q. That's okay. How long have you

24 11 been part of the Conservation Reserve Program on

the Stein property?25
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Q-

I don't recall that either.

Ma'am, do you have any pictures or

records or diaries of the f.].ooding you claim

occurred at the Home place?

A. We had pictures taken in the thing,

I don't know, is that what they was.

Q. And that should be?

A. Should be, yeah, in the back.

Q. Did you take those picture?

A. I didn't, my husband did.

(Photo, marked for identification as

Respondent's - Betty Powell -

Exhibit A.)

Q. Mrs. Powell, the court reporter has

handed you what's been marked as Deposition

Exhibit A. Zs that the picture thatyou were

referring to that was taken of the flooding?

A. This is Stein.

Q. okay. And is that the picture

you're talking about?

A. All those pictures he took of the

different places.

Q. Are there other pictures you're

aware of then?

A. Yes.

MS. WORLY; Martha, do we have
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those other pictures?

MS. BREWER: I think you're looking

at the wrong exhibit.

MS. WORLY: Well, what I have

here --

MS. BREWER: Well this is

Jerry and Betty.

MS. WORLY: I understand.

Q. Now, Ms. Powell, you said that that

picture, Deposition Exhibit A is a picture of

St.ein?

A. Stein. Uh-bum.

Q. Do you know when that was taken?

A. No_

Q. Do you know who took it? Do you

know who took it, the picture?

A. My husband took it.

Q. Your husband took it. Okay. But

you don't know when it was taken?

A. I don't know when.

(Photo, marked for identification
as Respondent's - Betty Powell -

Exhibit B.)

Q• Okay. And the court reporter has

just handed you what's been markcd as Deposition

Exhibit B. Do you know what that is?
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A. Pardon?

Q. Do you know what that is7

A. I didn't -- This?

Q. Aha. B.

A. I'm trying to figure it out.

Q. Do you know what that is?

A. I think this is on the home place.

Q. Okay. Do you know when that was

taken?

A. Do I know when?

Q. Aha.

A. It says it was taken on July.

Q. But other than reading what it

says, do you know when it was taken?

MS. BREWER: Objection.

A. No.

MS. WORLY: And what is your basis

for that Objection?

MS. BREWER: Well she was in the

middle of telling you that she was

looking at time stamp and could tell

from the time stamp when it was taken.

Q. Okay. You weren't there when he

took it, were you?

MS. BREWER: Objection.
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MS. WORLY: And the bases for that?

MS. BREWER: I'm sorry, I thought

she previously testified to that.

A. My husband took all these pictures.

(Photo, marked for identification as

Respondent's - Betty Powell -

Exhibit C.)

Q. Ms. Powell, the court reportcr has

handed you what's bccn marked as Deposition

Exhibit C?

A. Uh-hum.

Q. Do you know what that is a picture

of?

A. This is a picture of Leininger

Road, and it doesn't show any of our property-

We're on this sides back here, but he took a

picture of it "over the road," so you could see

the road went over the road. You can see the

river goes between this farm and our farm. So

when it's over there you know it's on this side,

but you can't -- The reason he didn't take a

picture of ours because it don't come up to that

road, it's down on the Pine road that floods.

Q. So C does not show your property,

is that right?

A. No property.
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(Photo, marked for identification

as Respondent's - Betty Powell -

Exhibit D.)2

Q. Ms. Powell, the court reporter has

handed you what's been marked as Deposition

Exhibit D. Do you know what that is?

A. This is property taken from Pine

Road, and our property is on the right side.

Q. Okay. And which property, Home

place?

3
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A. That's the Home.10

11 Q. That's the Home place. okay. And

do you know when that picture was taken?12

13 A. No.

14 Q• That's fine. But your husband took

it, is that correct?

A. Yeah, he took it.

Q. Okay. Good enough. Now, are these

the pictures that you're talking about in terms of

pictures that were taken of the flooding?

A. Yes.

Q. To your knowledge are there any

other pictures?

A. No.

Q. Are there any diaries that were

taken or made regarding flooding?
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MS_ BREWER: Objection.

A. No.

MS. WORLY: And the basis of that

Objection.

MS. BREWER: I'm not here to

testify. The basis is vague, and I

don't appreciate you telling me

A. I don't know.

Q. And do you know if there were any

pictures of flooding taken before 1997?

A. No.

Q• Do you know whether there were any

diaries made of any flooding prior to 1997?

A. No.

Q- Do you know what your crop yield

is currently at the Home place?

A. No.

Q. How about for the Holdron place?

A. No.

Q_ And how about for the Stein place?

A. No.

Q. Okay. Has anybody ever advised

you that you need to do any more tiling work at

Che Holdron place --

A. No.
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Q. -- as a result of flooding?

A. No.

Q. And how about at the Stein place,

has anyone told you that?

A. No.

Q. And has anyone ever advised you

that with regards to the Home pl.ace?

A. No.

Q. Ma'am, did you file an affidavit in

this case?

A. Yes.

Q. Okay. Do you recall what you

stated in your aff5davit?

MS. BREWER: Objection.

A. I think it's June 22nd, 1909.

2009, I'm sorry. 1909 I wasn't around.

2009, that's fine. Do you recall

what you stated in that affidavit other than the

date

MS_ BREWER: Objection.

Q. -- that it was file?

MS. BREWER: Objection.

A. I don't recall.

Q. Do you recall the claims you made

in that affidavit?
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MS. BREWER: Objection.

A. The affidavit was t.o, for us to

know -- we knew that the flooding was worse of

1997 than it was before. it made it damaged

grounds and erosion and brought bad stuff up on

our fields and we had to take off in the spring

before you could farm.

Q. And what bad stuff did it bring up

on the fields?

A. Like corn stalks from other farms,

and also things out of the river, it could be logs

or

Q. Now, did you see the logs out at

the river that the flood brought?

A. No, we had to pick 'em up, so we

didn't see `em when they come out of the river,

but they wouldn't be there. We didn't have any

trees on the land, so had to come out of the

flood.

Q. Did you pick 'em up?

A. Yes.

Q. And did you pick up the corn

stalks?

24 I1 A. We1l if they're too thick you have

to scoop 'em away.25
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Q. Did you scoop them away?

A. I didn't.

Q. Did you see somebody scooping them

away? Did you see somebody scooping them away?

A. Yes.

Q. Who scooped ttiem away?

A. My husband would have done that.

Q. Did you watch him do it?

A. No, I didn't watch him do it, but I

knew that's what they were doing when they left.

Q. How do you know that?

A. They'd tell me.

MS. BREWER; Objection.

A. And they're gone when they, they

burn them long the edge so ttzey don't have to farm

through 'em.

Q. I apologize. It seems as though

the only copy of this I have has some highlighting

on it, but maybe that'll just help you focus more

clearly on what I'm gonna ask you.

MS. WORLY: Let's have this marked,

please, as B.

(Quit-Claim Deed, marked for
identification as Respondent's - Betty
Powell - Exhibit E.)

Q- Ms. Powell, the court reporter has
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A_ Yes.

Q. Can you tell me if you recognize

what that is?

A. Yes.

Q. What is it?

A. It's the Quit-Claim Deed that was

made after we went into a trust.

0. Can you tell me about that, plcase?

MS. BREWER: Objection.

A. I don't recall, my husband will

have to answer that.

Q. Okay. Am I correct that your

property is currently in a trust?

A. Uh-huh, yes.

Q. Which properties are in a trust?

A. Three.

Q. All three. The Stein property?

A. Hoine place.

Q. The Home place, and the Holdron

properties are all in a trust?

A. Yes.

Q. Now who are the members of the

trust?
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A. Pardon.

Q. Who are the members of the trust?

A. Jerry and I.

Q. Anybody else?

A. I would say, no.

MS. BREWER: Andagain i'll

instruct you, you don't need Co guess.

If you know, you can answer. If you

don't know, I don't know is fine.

Q. I don't know is certainly fine.

A. We're the only trustees.

Q. Okay. Do you know why the property

was placed in trust?

A. I don't recall that.

Q. Okay. Am I correct that it

happened in 2005?

A. Yes.

Q. Was all the property placed in a

trust in 2005?

A. Yes.

Q - Do you know whether your son's

property at the Stein place is also in a trust?

A. I will say I don't know on that

49 24 II one.

25 Q• Okay. That's fine. Other than the
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money you get from the Conservation Reserve

Program, do you get any other subsidies for the

property you farm?

MS. BREWER: Objection.

A. We receive payment from FSA.

Q. And what payments do you receive

from FSA?

A. Amount?

Q. What payments? Do you get money

for the Holdron place from FSA?

A. Yes.

Q. And for the Home place from FSA?

A. Yes.

Q. And the Stein place from FSA?

A. Yes.

Q. And why do you get that money?

A. I don't know.

0. Is it --

A. I don't take care of that part.

Q. Okay. zs it for layirig the

property aside?

A. Pardon?

Q. Is it for laying land aside?

A. No.

Q. Do you know how much you get for
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the Stein place?

A. I don't know that, I don't recall

that.

Q. Do you know how much you get for

the home place?

A. No.

Q• Do you know how much you get for

the Holdron place?

A. No.

MS. WORLY: Martha, we'd like some

documentation with regards to those

payments, please.

MS. BREWER: We'1l see what we can

find.

MS. WORLY: Okay.

MS. BREWER: I assume you'll make a

formal request?

MS. WORLY: Well, we can make an

agreement now, fine, if you need a

formal request.

hiS. BRF.WER: We can talk about it

off the record.

MS. WORLY: Okay. And then 1'd

like to have this marked as F, please.

(Quit-Claim Deed, marked for
identification as Respondent's - Betty
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Powell - Exhibit F.)

Q. Ms. Powell, the court reporter has

handed you what's been marked as Responderrt's

Exhibit F. Do you know what that is?

A. This is the property of the Home

place.

Q.Okay. And it's a Quit-Claim Deed,

is that correct?

A. Yes.

Q. So that refers to the Home place.

Which properties does the other Exhibit E refer

to?

A. This one right here, I didn't look

at this one close enough. This looks like Liberty

Township, so it would be the Stein place.

Q. Okay. Would either of the

quit-claim deeds deal with the Holdron place?

A. These two don't.

Q. Okay.

A. Unless there's another one.

Q. Well, I see some properties are

scratched out, too.

A. We don't have, we don't have

anything on the Home place on either one of these,

is there another one?
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Q. We'll get to that in a second. I

see on one of the exhibits there are properties

that are scratched out, it's on Exhibit E?

A. Yeah, I don't knovi why that is.

Q. Do you know why that is?

A. No.

Q. It looks as though Exhibit E refers

to more than one property though?

A. Well, this is the Stein place and

part of it is in Liberty Townstiip and there's a

little strip in Washington Township.

Q. Oh, I see-

P.. So that's what it's talking about

here.

Q. Okay.

A. That's how I knew this is the

Washington Township part. See that talks about

Liberty Township, so I know it has to be

But it's your testimony that all

three properties are in the trust?

A. tsut this property here is the one

that split with my daughter. So this is ours,

this is our part.

2411 Q- So is her portion of the property

not in the trust?25
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A. No, her portion is not in our

trust?

Q. Is it in a trust?

A. She has a trust?

Q. She has a trust, also?

A. She just gother trust this year,

think.

Q. Do you know why she got her tx'ust?

MS. BREWER: Objection.

A. No. It's hard for me to tell on

these things. That has to be the Home place

because it's 69 acres.

(Black map, marked for identification,

as Respondent's - Betty Powell -

Exhibit C.)

Q• Now, I'd like to hand you what

we'll mark as Exhibit G, I believe. Ms. Powell,

the court reporter has handed you what's been

marked as Exhibit G.

A. Um-hum.

Q. Do you know what that is?

A. That's the strip of land that's in

Washington Township on the Stein property.

Q. So that is?

A. This little strip here.

Q. Where does the Stein property sit
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on that map?

A. Well, this is it and this is -- my

son lives up here, and our, the land we own goes

from here on out to Minch Road, but it don't show

Minch Road on here, so.

Q. All right. So we can be clear,

what is the strip here referring to?

A. Pardon?

Q.

to?

What is the strip here referring

A. The strip is referred to?

Q - Ah-huh. What is this st

MS. BREWER: Objection.

P?

A. It's just land.

Q. Okay. Well, I see -- I see two

parallel white lines and then two perpendicular

white lines, what do those show?

MS. BREWER: Objection.

A. I don't kriow, I don't know what

that is.

Q. Okay_

A. This was one is a creek, but I

don't know what that other stuff is.

MS. BREWER: Just to be clear, were

you asking about the box, because I
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think that it's very unclear what -- she

was answering about what you're asking

about.

Q. Okay. Let me show you. Right now

I'm asking -- I see two parallel white lines.

A. That's the strip.

Q. All right. And what is --

A. It's just a little bit of land. It

goes all along the farm that we own 'cause it's in

Washington Township is the reason .i.t's stripped.

Our land goes on side of it and Liberty Township.

Q. So owns this strip?

A. Jerry and I in a trust.

Q. Okay. And who owns the land to the

south of the strip?

A. I don't even know, it's a

neighbor.

Q. Okay. And who owns the strip to

the north of the strip?

A. we do, to the road.

Q. Okay. And atn I correct that this

shaded part here is the house?

A. I think that's a pond.

0. That's a pond, okay.

A. My son lives up here and he's got
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a pond right behind his house.

Q. Okay. So other than the pond, is

there any other water on the Iand that we're

calling the Stein place?

A. This is a creek.

Q. And what creek is that?

A. Off the beaver.

Q. Do you know the name off it?

A. I don't think -- When it's on your

farm, I don't have a name.

Q. Okay. Could you write on that map,

please, where the pond is an where the creek is?

A. I don't think I better.

Q. How come?

A. Well, I guess, I want to say 'cause

I'm not sure.

Q. Well, if you're not sure then

that's okay, but if you think it's the creek and

you think it's the pond, I'd like you to write it.

A. Doesn't want to show up very good.

Q. I'm trying to do it in red so it'll

show up in black as best I can.

A. The pen don't work very good on

that paper.

0. I'm sorry. So the house is not
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showing up on that property map?

A. No, it don't show there.

Q. Are there any other buildings that

would be on that map, at less the portion of the

land as it's shown?

MS. BREWER: Objection.

A. I'm not gonna say, no, I don't

know.

Q. And other than the creck and pond

that you just showed us, you're not aware of any

other water that flows through that property?

A. No, not ori that propert

MS. BREWER: Dbjection_

y-

Q. Are there any roads that flow

through the property?

MS. BREWER: Objection.

A. Pardon?

0. Are there any roads that flow

through the property?

MS. BREWER: Objection.

A. No.

Q. Are there any roads that are on the

boundaries of the property?

A. No. The boundaries -- 49 is up

here and Minch Road is over here.
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Q. Could you put Minch Road up here

for me, please? And 49?

A. But it's way up here.

Q. That's fine. And then where would

the Wabash be?

A. The Wabash is gonnabe north yet.

Q. Okay. Could you put where the

Wabash would be on that map for me, please?

A. Not very well because it's gonna be

farther -- This don't even go -- I don't know if

that's Minch Road right here or not.

Q_ I understand. I just want you to

show me which direction the Wabash would be in?

A. Right up here.

Q. Can you write that for me, please?

A. And there's also beaver.

Q. In the same direction?

A. Same direction, just a little

farther apart_

Q. So this Exhibit G is the Stein

place, is that correct?

A. Yes.

(Black map, marked for identification as

Respondent's - Betty Stein -

Exhibit 14.)

Q Okay. Let's do this as H.
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Ms. Powell, the court reporter has handed you

Respondent's Exhibit H. Do you know what that is,

please?

A. That's where we live, and this is

the Wabash River running through here.

Q. So is this the Holdren place?

A. The Holdron place. Do you want me

to mark Wabash on that?

Q. Please. And could you mark where

your house is, also?

A. Right here.

Q. Could you market for me?

A. And they have the road listed

there, that's our road.

Q. And is that 29?

A. Leininger.

Q. Leininger.

A. Leininger Road.

Q. I stand corrected. Thank you.

Where does the flooding occur on the Holdron

place?

A. Wabash River.

Q- So right where the Wabash River is

24I1 where the flooding occurs?

A. Yeah.25
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Q. Okay. And with regards to ExhibiL

G, where does the flooding occur?

A. I better not say, I better not say

that.

Q. Do you know?

A. I know it's along this creek, but

as far as saying how far out it goes, I don't know

that.

Q. But it occurs along the creek?

A. Um-hum.

Q. And let's have this --

A. And across the road, it comes this

road, it comes from the Wabash Road over into the

farm. It isn't all out in the creek, 'cause it:'s

all. flooded back in here, neighbors.

Q. Is there a Wabash Road or did I

misunderstand?

A. There's a Wabash road but not

there.

(Black Map, marked for identification

as Respondent's - Betty Powell -

Exhibit 1. )

Q. Ms. Powell, the court reporter has

handed you what's been marked as Deposition

Exhibit I. Do you know what that is, please?

A. This is the Home place.
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Q. NOW --

A_ And this is the Wabash River.

Q. Can you mark where the Wabash River

flows, please?

A. It's all along here.

Q. And can you tell me where the

property floods?

A. This part right down here.

Q. So is it fair --

A. All along the river to Leininger

Road. Just a little strip up here, but this is

all a little field down here. This must be the

boarder line, property line.

Q. So the property floods all along

the Wabash River, is that correct?

A. Yes. Goes clear down in here, this

next property even.

Q. okay. Since you've been the

owners of the Stein place, have you bought any

other property that's been added to the Stein

place?

A. No.

Q. And since you've been the owners of

the Home place, have you bought any other land

added to the Home place?
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A. No.

Q. And since you've been the owners of

the I-Ioldron place, have you purchased any land

added to the Holdron place?

A. No.

Q. And has any of the larid that you've

had at the Holdron, the Home or the Stein place

ever been used for commercial purposes?

M3. BREWER: Objection_

A. No.

Q. In the last 10 years, has there

been any additional development in the area?

A. No.

Q• Ms. Powell, I don't think I have

any other questions. Okay. Thank you.

MS. BREWER: I have a couple

follow--up questions.

DIRECT EXAMINATION

BY MS_ BREWER:

Q• Ms. Powell, how long have you lived

in Mercer County?

A. All my life, 78 years old.

Q- How do you think the flooding has

change since 1997, if you know?

A. It's worse than -- it last longer
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and it's more.

Q. And how do you know that?

A. We live there and we see it.

0. When you look out your front window

of your house what do you see?

A. We can look across the road and see

that it's flooded on the Home place.

MS. BREWER: Okay. I think that's

all I have.

MS. WORLY: Do you want to instruct

her on signing?

MS. BREWER: Sure. You have the

right to read your transcript which Lhe

court reporter will type up when he's

done here today, and you can check it

over to make sure that everything you

said was right, accurate as you remember

it, and you can sign it today everything

that you said is accurate here today or

you can waive that right and not take

the opportanity toread it. I wilJ, tell

you that I recommend to all my clients

to take the opportunity to look it over

and sign it. Would you like to do that?

MS. POWELL: Um-hum. Yes.
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MS. BREWER: Okay. Thank you.

=^ 'r>". ^? ^_} -rL--
Betty L. Powell

(At 12:00 noon, the deposition concluded)

Notv^^ <-
MWTNp C. SIREW F R Ario mey At l.ava

NOTARY PU®LIC - STATE OF OHl9
ppy Wmrnisslon Nas no eRUatian d*

S¢c.147A3R,G

25
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C E R T I F I C A T E

STATE OF OHIO }
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said BETTY L. POWELL was

by me first duly sworn to depose the truth, the

whole truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said BETTY L. POWELL; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 12th day of

March, 2010.

My Commission Expires: Terence M. Holmes

25 July 28, 2012 Notary Public - State of Ohio
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Quit-Claim Deed Instrunent
Boak Pue

nR 209 1470
IPcrO.RC. S1U2.1r1

0

Betty L. Powell, mamed, of Mercer Counry. Ohio, grants to Jerry W Powell or Betty L. Powell.
Trustees of The Powell Living Trust, dated December 22, 2005, whose tax-mailing address is
1684 Leininger Read, Coldwater, Ohlo 45B28

ALL OF THEIR RIGHT, TITLE, AND INTERST TO the following REAL PROPERTY: Sifualed rn
the Township of Washington, AND ALSO IN THE township of Liberty. in the County of Mercer,
in the State of Ohio and being more padicularty bounded and described in Addendum 'A'
attached hereto and incorporaled by reference

Addendum "A"

Subject however to all easements, covenants and restrictions of record

Grantor's spouse Jerry W. Powell releases all rights of dower thereln

Parcel Nos. 28-010400-0000 and42-Q014000-0000 , 43=vTY°ae-+M
'7e.» tYrpft 9y-3l-ya-naa o'7-p6-a0o-^t • ; ^
Commonly Known As. 1684 Leimnger Road. doldwater, Ohro 45828

Pnor Instrument Reference^ Vol 324 Page 423-425 oF the Official Dead Records of

Mercer County, Ohio.

BE IT REMEMBERED, that on December 22, 2005, before me. the subscnber, a notary public
in and for said county, personally came Betty L Powell, the Grantor rn the fnregorng Oeed, and
Jerry W Powell, in reteasing tlower dghts, and acFnowledged the signing thereoF to be their
voluntary act and deed, for the purposes herein mentioned.

IN TESTIMONY THEREOF, I have hereunto subscribed my name and affixed my seat on this

day and year aforesaid

;SifI ^7J^L
EWG niHAWfiEH. bfly1et LW

uvwm„^ew Hutaow'ra+nr

Instrument Prepared By

Eric J. Sirawser, Attorneyat Law
Notary Public, State of Ohro
My commission has no expiration

Eric J Stravvser, Attorney at Law
45 Robin Hood Lane
Troy, Ohio 45373
(937)335-5771

3n-.A-N'- Aowc_.(- /

4e5 Dv^rn)T S

DON000995



Instrunent 8onk Pos?
20060D0D0756 OC 109 1472

77 50' 12" East, 128.38 feet to a point; South 45 49' 46° Eatt, 53.24 feet

to a point; South7l 03' 16" East, 127 3o feet to a point; South 55 26'
39"East. 75.99 feet to a poinC South 74 14"58" East 99.80 feet to a cap
and nail in the centerline of State Route 49. Said point also being in ihe
Fxst l`ute of the Suutheast Quurter of snid Section 31, Liberty Township;
thence South, along the East line of said SouOteast nuarter of Sectton 31,
Liberty Township, a distance of Six Hundred Ninety-tluec and 821100

(693.82) feet to the place of beginning.

Contarnrng 13.040 acres of land, more or less

Subject to all eascments and right-oFway of record

Refetrnce is made to a survey of this area by Ciordon L. Geesbn,
Registered Surveyor 5372, dated October 15, 1984, on 61e in the Connty

Fngineer's Offiee_

Approximately Eleven and 62/100 t 11-62t acres of the alwve-desenbed
real estate is located in Liberty Township, Section 31- The remaining One
and 4'J100 (1,42) acres are located in Nashington "Township. Section 6.

Containing after said caceptions 71.960 acres of hmd, more or less, with

68.38 acres being in Section 31 Liberty Township, and 3.58 arres being in

Section 6 N'achington'fownship 20060a000744

Filed for R?curd m
nEBGEB CODUTrr OHIO
TAhARA Y. 6AR6Ek
92-46-200A At 11=23 on.

F^eraplian tny^&^ d oydOd{xme UUIT C DEED 36.00
a Di R. OR 9.01 209Fnse IR0 - I4R

sce^^Gl
^

rer-,amPt Oo^Ige Merd202 Ir t.m tartk31y 200600000716
ERIC J 5iFAn5ER^udttpr, ` ^C

t tpuATTORNEY a
pD CUX 949
tiBOVE CITI, Oil 43123

TRANSFERRED

FEB 0 6 2006
MARKGIESIGE

COUNTYAUDITOR
MERCER COUNTY, OHIO

DON000997 I



[nstrvnent Bnul: Pure
[plLlYlpAa7+6 OR ]ni 1471
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Adsfendum "A"

Siluatc in Ore TUWNSHIPS of WASI3INGFON and LBERTY,
COUtSf V of MERCF.R and STA7E of 01410

'Ihc Souih f3:dfofthe Boutheast Quaner of Section 31,'fown 5 Surrth.
Rangc I Eost, in Liberty Totmship anJ containing 80 acres of land, more

arless

Also the following descrilrtd land. beinp, a strip of huid 5 rods ieidc off of
Ilrc Nonh end of the Nonheast Quarter of Seolien 6. Tnwn 6 South, Range
1 Eost, m Washington 7ownshrp. and contarning 5 ocres of i:u1, more or

less.

Together with all ilnprvvancnt-s thereou, ull renLS, ptofiLZ, rightx, enyalties,
c.ucmentsand nppurtenances theteunto belonging. and logethet rnlh sll
.vater riQJrts snd waler slock appertuinfng therclo.

SLI©7ECT to c'ci>itng PAb}rc 1-igMvoy>-

1.£SS AND EXCEPT THE FOL.I.OW VdC f)HSCRIBEI) REAL

ESTATE:

Bring a pmcel of fand situated in Washington 'lownship, Mercer Counly,
Ohio, in the Norehes.el Quaner of Section 6. To.ship ti SOuth. Range I
East, and alsn heing situated in Likrty 1ot•±tship. Men:er Cvuoty, Ohin.
in the Soulh tialfof the Souehwst Qwntcr of Sectrun31. Tnwnship 5
SOUth, Range I Cast,beingmure pvticulatlv descri6ed m fnllows.

Deginnmg at a 518 inch rrnn har al the Southeast eomcr of Sn:unn 31,
i-iberty Township: thence, South 89 40' 33" East, olong the North line uf
lhe Horthcas} tluaner of the aforcmen{iancd Section6, Washington
Township, a distnnce of Sixty-eight and 64/10U (68 64) teel tn a railroad
sprke at the Nottlieast comct thereof; thence SnuthOU 31' 03` Wusl
alongthe East line oftheNortheast Quaner nfsaid Scctivn 6. s distance of
Eighty-rwu and 50/100 (8= 50) fecl to a 518 ineh iron bzr; thenm. North

89 Ab' 57" W est, o drslatce of Seven Rundred Ftfly and 121 100 (750 12)
feettu the approximate centerof an npen diteh; thence, Northerly nnd
Eatledy along the approximale cemer of said open dilci., the following
courses and distances: North 00 45' 21" East, 134.45 feet to a poinl;
NoM 00 12' 37" Eteet. 117.16 feet to u poim; Nurth 09 21' 30" Easl.
t•lyg; teet to a puint, Nutth 03 03' 50" Fat. Z11,41 feet to a puint,
Nnrth24 06' UT' East, 193:14 feet to a poinr North 26 49' 97" East,
180 98 fect to a potnt; Nonh 81 55' OS" E:rst, 42 78 (ret to e pnml; Snvih

pON000996



tPer0.R.C.5102.iq

Lnstrurent 800l Puse
209600090741 OA 204 1473.

Jerry W. Powell, mamed, of Mercer County, Ohro, granis to Jarry W Powell or Betfy L Powell,
Trustees of The Powell Llving Tmst, dated December 22, 2005, wltose tax-mailing address is
1684 Leininger Road, Coldwater, Ohfo 45828

the fo8owing REAL PROPERTY: Situated in the Township of Washington, in the County of
Mercer, in the Stale of Ohio and beirrg more padiculariy bounded and descnbad m Addendum
'A' attached hereto and Incorporated by reterence,

Quit-Claim Deed

Addendum "A'

Subject however to all easements. covenants and restrictions of record

Grantor's spouse8eily L Powell herebyreleases al rights and erpectancy in dower
therein

Parcet Nos. 42-0169D0-0D00
`(esy rrv,pbL 0'1-10-r-{oo-001
Commonly Known As• 16B4 Lermnger Road, Coldwater, Ohio 45828

Pnor Instrument Reference: Vot 215 Page 163-165 of the Officlal Deed Records of
Mercer County. Ohio.

vY '^•^ « ^ l^f^
Be6 Powell

BE IT REMEMBERED, Ihat on December 22, 2005, before me, the subscrrber, a notary public
in and for said caunty, personally came Jerry W Powell, the Grantor in the foregoing Deed, and
Bet1y L. Powell in releasing dower rights, and acknowledged the signing thereof to be their
voluntary aci and deed, for the purposes herein mentioned.

iN TESTIMONY THEREOF, I have hereunto subscnbed my name and affixed my seal on this
day and year aforesaid

u
R S` rrSpWMetNP^fr'^4rbpry

NyCO11Y^'b9Mae<Ibryr^^>!^^

tI ^ 04 ^^A

Instrument Prepared By

Enc J Strawser, Attorney at Law
Notary Public, State of Ohio
My commission has no expiration

Enc J. Strawser, Attorney at Law
45 Robin Hood Lane
Troy. Ohio 45373
(937) 335-5771

P

(p_ _ /YL`q rpd-tve.^^.

jrr^NDF^^ IS

PO;
DON001005



Instrunent Book Pove
200600000',47 nR 209 1474

Addendu 46 97

The west half (1/°) of the southeast quarter (114) of Section Ten (10),
Town Six (6) South. Range One (1) East, less eleven (11) ncres off the
east side, that lies east of the center of the Wabash River, contarning sixty-

nine (69) acres more or less.

Also simatc in Section Ten (10), Town Six (6) South, Range One (1) East,
in Washrngton Town3lnp. Mercer Cnunty- State of Ohio. to-wit:
A small tract of land being all of the Southeast Quarter (t/4) of said
Section (10), lying West of the W ahash River.

DESCRIPTION
SUFFICIENT

FOR TAX MAPPING PURPOSES

FEB 96 2008

MkRCER C:UUNTY
TAX MAPDEPARTMENT

1119Cflanbr ersa Gaanlne ot ifMSd"dhme
carfAwd wKry the pmvbrona OI R. C. 5ee.
319, 202 Marts Gt9+'90 Morcer
Cprcdy AudpM.

200600000747
Filed for Record in
nERCER CDUUTY. DxIO
/ AnARd K BARGER
02-06-2006 At n1:13 vn.
OUIT C DEED 29.00
OR Book 209 Fu9e 1473 - 1474

2006n0i))0747
ERIC J 9TRAWSER
ATT(1RHEY Al LAW
PO BOn 994
GRDVE CITYr OH 43123

'[RANSFERRED

FEB 0 6 2006
lMRKG1ESIGE

COUNTVAUOITOR
MERCFJi COUNTY, OHIO

DON001006
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STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMEN`I.' OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

<'ASE NO. 09-1292

Deposition of BRENDA POWELL Relator,

was taken by the Respondents as on

cross -examination, pursuart to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Ce].ina, Ohio 45822, ori

Friday, February 12, 2010, at 9:30 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com

25
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APPBARANCES:

On Behalf of Ohio Department of Natural

Resources:

Mindy Worly

Principal Attorney

Executive Agencies
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BRENDA POWELL

of lawful age, a witness herein, having been duly

sworn, as hereinafter certified, was examined arid

deposed as follows:

CROSS-EXAMINATION

BY MS. WORLY:

Q.

you today?

Q-

Good afternoon, Ms. Powell, how are

Okay.

Okay. My name is Mindy Worly, I'm

an Assi.stant Attorney General for the State of

Ohio, and I'm representing ODNR in this lawsuit.

Have you ever been deposed before?

A. No_

Q. Okay. All right. Well, I'm gonna

ask you some questions and the court reporter is

gonna transcribe them with his wonderful

equipment, and you'll need to answer verbaily

because he can't take down a shake of the head or

a hand gesture. If you don't hear what I say or

ask for if you don't understand it, ask me to

speak-up or ask me to repeat what I've said. If

you answer a question, I'll assume you understood

it and that you heard it. Okay.

A. Ah-huh.
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Q. Take a break any time you want,

just ask me or your attorney. The only thing I

ask, if I've asked you a question, you answer it

before you ask to take a break. Okay.

A. Ah-huh.

Q. Good enough.

MS. BREWER: I'm gonna jump him on

something I just noticed. Along with

head shaking and saying and using hand

gestures, um-hum and uh-uh also heard -

makes it easier on the court reporter.

MS. POWELL: Sorry.

MS. BREWER: That's okay, everyone

does it.

Q. Every does. Could you state your

name for the record, please?

A. Brenda Powell.

Q. And where do you live, Ms. Powell?

A. 7009 State Route 49, Celina,Ohio,

45822.

0. And how lorig have you lived Chere?

A. Okay. The girls will be 21 in '04,

so about 17 years.

0.

that?

And where did you live previous to
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A. 1789 Leininger Road, Coldwater,

Ohio 45828.

Q. Now, the 7009 address.

A. Um-hum.

Q. Is that a property that you cLaim

is flooding as a result --

A. Yeah.

Q. -- of the spillway?

A. Um-hum. Yes, I'm sorry.

Q. And 1789 property address, is that

a propesLy that you claim?

A. I don't have any -- that's just

where I lived beforeI moved Lu 7009. That's not

anything to me. I rented when I lived there.

Q. okay- And when did you live theee?

A. When we were fisst married, 1982.

What would 17 years ago be? 2010 to -- help me

with some math here. 17 years frrom now is 2010.

Q• '93?

A. Huh, yeah.

Q. 1993?

A. Yeah.

Q. Now, the 1789 property is it a

0
24'I farm?

A. Yes.25
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Q- D4 yotiknow if he's making any

claims with regards to that property?

A. I'm not sure, probably.

Q. Okay.

A. I'm not sure which ones are --

MS. BREWER: Okav. And that

reminds mc, two other thinqs. One, can

you wait for Ms. Worly to finish her

question before you jump in. It just

gets jumbled for the court reporCer.

It's okay, that's a common mistake. And

the other instruction is, you don't need

to guess. If there is some_thing that

you don't know, "I don't know" is a

perfectly fine answer.

A. I don't know.

Q. Now, how long did you live at the

1789 property?

A. From 1980 we got inarried in '80-

Q. Until 1983, is that correct?
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A. IIm-hum.

E 2 Q. How many times has that property

3 flooded while you lived there?

4 A. I don't have a clue.

5 Q. Did it flood?

6 A. Usually the spring -- the bottom

7 lands.

8 Q- Now, you lived at 7009, at the 7009

9 address in 2003, is that correct?

10 A. Yes.

11 Q. Do you reinember there being a flood

12

E 13 A Yes.

14

.

Q- -- in 2003? Are you aware of any

15 land anywhere n Celiria that did not flood in

16 2003?

J7 A. Yeah, I'm sure there's a lot of

18

19

20

21

22

23

places that did not flood in 2003.

Q. In Celina?

A. Yeah.

Q. Can you tell me some?

A. Over --

MS. BREWER: Objection. Go ahead.

Do you know or any land in 2003 in

Celina that did not flood?25
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A. I have two brothers that live in

Celina and they didn't flood in 2003.

Q. Where do they Iive?

A. In town in Celina.

Q. In downtown Celina?

0.

didn't flood in 2003 --

A. I'm not sure, I'm -- I personally

don't have -- know anyone that lives on a farm

outside of Celina, but I'm sure things north of

Celina did not flood in 2003.

Q. But I'm talking in Celina, farm

land in Celina?

A. There is no farm land in Celina.

Q. Oh, okay.

A. If you're in Celina you're in town.

Parm land is around Celiria.

Q. Bad quest:ion, I apologize_ So you

currently -- do you live in -- i thought you told

me the 7009 address was in Celina?

A. That's my mailing address, ma'am.

24 II right.

Q•

Not downtown but it is ir town.

Do you know any farm land that

That's your mailing address. All

Where is the 7009 address located?

A. On State Route 49.25
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13ut is it iri a Township or a city

or a town?

A. It's in Washington and I,i_berty

Townships.

Q. Do you know any farm lartd in 2003

in Washington Township that didn't flood?

MS. BREWER: Objection.

A. I'm not sure.

Q. Do you know any farms in Liberty

Township in 2003 Lhat didn't flood?

MS_ SREWf3R: Objeotion.

A. I'm not sure.

Q. Ma'am, do you rcmcmber filing an

affidavit in connection with this lawsuit?

A. Yes.

Tell me what's in that affidavit?

MS. BREWER: Objection.

I think you jusc have it right in

front of you.

Q. Okay. 1'ell me what you said in

that affidavit?

MS. BREWER: Objection.

A. That the land flooded and caused

soil compaction, and the tile didn't work, and our

basement flooded, and it was a mess. It doesn't
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say it's a mess in there, but do summarize.

Q- Now, you lived in Celina all, the

Celina area all of your live?

A. I've lived in Mercer County, I've

not lived in Celina my whole life.

Q.

of your life?

You've lived in Mercer County all

A. Um--hum.

Q - When you were a child, did your

basement ever flood?

A. No.

MS. BREWER: Objection-

MS. POWRLL: Sorry.

Q. Do you help your husband farm?

A. No.

Q. Do you work outside the home?

A. Yes.

Q. Where do you work?

A. Wal-Mart.

Q. And what do you do at Wal-Mart?

A. I'm personnel manager.

And where is that. Wal-Mart located?

A. 1-1950, Havemann Road.

Q. Can you spell that?

A. H-a-v-e-m-a-n-n Celina, Ohio,
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address?

A. I'in not even sure if it's in the

city limits, I believe iC is, but I don't really

know for sure if it's in the city ].imits or not.

It's on the edge of town.

0. Okay.

A. You will drive by it on your way

back to Columbus.

Q_ You're right. I've been by it

several times. Now you just mentioned "drainage

tile failure." What happened to your drainaqe

tile?

A. It just can't work when the creeks

are flooded because the water can't get away. You

know, the tile has to be able to run into the

creek for it work correctly.

Q

about?

So I don't make the same mistake,

And what creek are you talking

A. The one that's in our property. I

don't know. I don't think it has a name.

Q. Do you know which way the water

flows in that creek?
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A. No.

Q How far is your farm located from

the Wabash River?

A. Approximately half a mile.

Q. And how far is your farm incated

from the spillway?

A. Got a map? I live on 49 and the

spillway is on 127, so however many miles are

between 127 and 49 is how far away I am, I don't

know how many mil.es it is.

Q. Is each road a mile apart from the

next road to the next?

A. Out in the country, but I don't

know how many miles you have in town before you

get to the country_

Q. How far is your farm away from

Beaver Creek?

A. I don't know, it goes into the

Wabash before it gets to us, I don't know.

Q. But you're half a mile away from

the 44aba:ih?

A. Um-hum.

Q. So why do you think your farm

floods from the spillway as opposed to the Wabash?

MS. BREWER: Objection.
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A. It's all connected. The spillway

water eventually goes into the Wabash causing it

to be higher than it would normally be.

And there is nothing else going on

with the Wabash Chat would cause the flooding in

your opinion?

A. No, 'c:ause it's flooding at a

differenC time of year.

4-

of year?

What's flooding at a different time

A. The land is flooding. It used to

f].ood for a little bit in the spring when we had

thaws, and the riversand stuff you'd have i.ce

chunks and it would flood then, but normally it

didn't flood during the year when your crops arc

up and everything is already planted. Usually

your trouble with planting is in the spring before

you have your crops in.

0. And that's based on your experience

living in Mercer County?

A. Um-hum_

And dur5ng that tiine frante period

the times you lived in Mercer County, and you

don't need to tell me how many years, but it's a

period of time.
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A. Okay.

Q. Are you aware of any changes of the

Wabash River?

A. Not to my knowledge, but that

doesr't mean there haven't been any. I just don't

know about 'em.

Q. Okay. Fair enough. Do you keep

the books for your farm?

A. No. I work 40 hours and have four

kids and do everything in the house, I don't touch

the farm.

Q. How do you know the farm fl,oods?

A. Because I've been standing in my

driveway and see the property we're talking abouL.

We're only talking about a few acres. I can see

all that from my driveway, if you look at your

picture.

Q. How many acres is your farm?

A. This particul.ar one?

Q. Ah-huh.

A. I think it's like 13 acres, if. I'm

not mistaken.

M6. WORT,Y: So, can we have

together these two marked as Exhibit A?

(Map, marked for ideritification as

Respondent's - Brenda Powell -
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Exhibit A.)

Q. The court reporter has handed you

what's been marked as Respondent's Exhibit A.

A. Um-hum.

Q. Can you tell me what that is?

A. This is our farm that you're

talking about. '1'his is the boundary, the creek I

was talking about, is that white --My home is

right there. You can't real.ly see it, 'cause it's

got a regular shingle roof i_nstead of the metal

r_oof. The metal roofs show better in pictures.

Can I have you take that red pen

and can you show e where your home is'

0. And for the record, you've circled

the area where your home falls on Exhibit A, is

that correct?

A. Um-hum.

Q. Can you say yes?

A. Yes. Sorry.

4- No problem. And can you tell me

the portio of the farm that floods?

A. This black that we had to color it

starts at the property line over here. This is

the neighbor's field on this side, and then it
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goes down and around. It doesn't flood the pond

usually because the pond is built up, so, but it

was put in. It wasn't a natural pond. The people

who lived there before us put it in.

Q. Does the pond ever flood?

A. No, the pond doesn't flood, it just

-- it's built up. That's what I said. That's why

it's not colored- See. Tt's colored around it.

Q. So how high is the pond built up?

A. I don't know, 'cause it's on the same

lcvel as our yard. The yard didn't flood either_

Q. Has your yard ever flooded?

A. Uh-uh. No.

Q. Have you ever thought about running

drainage Liles to have drainage run into the pond?

MS. BREWER: Objection.

A. Drainage run into the pond? No. I

have never thought of that, because I think if I

would put a tile into the pond, it would drain my

pond out. The water would leave my pond.

Q. What is the purpose of the pond?

A. Recreation, it's got fish in it.

Por fire you have less fire insurance if you have

a pond on your property because you have a source

of water. I don't really know why he put it in,
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banks?

Q. Is the pond ever gone over its

A. Uh-uh, no.

S2. So your house is how far away from

the area you claim that floods?

A. '1'he house is here, this is the

lane, this is a grainery, and the water has come

up to the foundation of the grainery. It's never

been in the grainery, but it's been up to the

foundation. So probably, maybe 20 or 30 yards

from our house.

Q. Okay. And how far does the

flooding extend away from the house?

A. All the way to the edge of our

property at- the creek line. Ours, our property

only goes to the edge of this creek line_

Q. So how far is that appr_oximately?

A. Oh, Lord.

Q. Just ball park?

A. I don't know, 100 yards. I can't

tell. Sorry.

Q. So how much land do you claim is

0
24II flooded?

A. I thirik about 8 acres.25
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8 acres?

And from your house you can see all

A. Pretty well, um-hum.

Have you ever consulted wit2

anybody abouC makirrg any improvements to your land

to ameliorate flooding?

MS. BREWER: Objection.

A. No, T haven't.

Q_ Do you know whether your husband

has?

A- No, I don't.

Do you know anything about the crop

yield at your farm this past year?

A. Sorry, no.

Do you know anything about the

income your husbarld's farming has earned over the

past year?

A. No.

Q. Do you know how much you paid for

Tom's Farm when you bought it?

A. No.

Q

today?

Do you know how much it's worth

24 I) A. No.

Do you krrow what ]cind of soil is on25 Q.
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your property?

MS. BREWER: objection.

A_ It's fertile, it grows realiy good

crops when you can get one.

Q. Have you ever discussed with Tom

taking out crop insurance?

A. No.

Q_ You ever discuss with '1'om taking

out flood insurance?

A. No. Sorry. '1'hat's his ball game

and I worked at. Wal-Mart.

Q. Do you know anything about the

Conservation Reserve Program?

A. No.

Q - Before you bought Tom's Farm, did

you have any discussions with its prior owner?

MS. BREWER: Objection.

A. No.

Q. Do you know whether it flooded

prior to your purchasing it?

A. Not for sure.

Q• When did you purchase it?

MS. BRk:WN:lt: Objection.

A. I already said that. Now you make

me do math again? Seventeen years ago, in '93.
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Q. So I asked you how long you lived

there, I didn't ask you when you purchased it.

You purchased it when you moved there?

A. Right.

Q. Sor.ry. You purchased it in '93?

Do you know whether it flooded in '93?

A_ I can't remember.

in '94?

Q.

'95 ?

Do you remember whether it flooded

I can't remember.

Do you know whether it flooded in

MS. BREWER: Objection.

A. I don't remember from year-to-year.

Q. When is the first time it flooded

that you recall?

MS. BREWER: Objection.

A. it floods with Lhe spring thaws

nornEal. That's a normal flood. What I'm ta].ki

about, the problems we had are when it's so bad

9

that I can't hang the clothes on the line because

the stench is so bad from the rotting vegetating

of the plants that are up trying to qrow and the

water comes over and buries them and then they

just kid of boil, 'cause it's so hot and the water
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is there and it cooks the plants and it smells

ter_r.ible, and you put your clothes on the line and

you bring 'em in not thinkinq and they smelL like

swamp.

Q. And what years did that happen?

A. Probably the two with the big

floods, '03 and '05 when it was so bad it was

there for weeks before the water went away. A

normal flood when the water goes away and comes in

and it's only a couple days, a lot of times it

doesn't affect anything, but it was there for

several, probably a couple weeks solid and

everything just died.

Q. Now diagram or Exhibit A, does that

represent what happened in 2003?

A. Oh, Che flooding, yes. I'in not

sure which year it was, but it was when it was

across the road and everything.

Q. Did you shade in the property that

shows the portion that flooded?

A. Um-hum.

Q•

that was?

But you don't remember what year

MS. BREWER: Objection.

A. No.
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Q Can you show me on Exhibit A where

the normal spring, where the normal floods from

the spring flood occur?

A. tJsually it's just like along the

edges here, closest to the creek, and this -- it

doesrn't never come up this close to the buildings

or anything.

Q In that area you just drew, could

you just put "normal flood" there for me?

A. And it's shorter period of time

before the crops arc on.

But that happens pretty regular

every year, is that right?

A. It depends on the ice flow and all

that, but, yeah, it can happen every year_

Q• And how long with a normal spring

thaw would the water stay on the land?

A. I don't have a clue, but it doesn't

matter because you haven't planted yet.

Q.

stay?

Approximately how long would

A. It just depends on the year, ma'am,

I don't know.

So when do you plant your plants?

A. After it's dry enough.
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Q. Is there a season or a time period

-- a period of time during whi.ch you need Lo get a

crop in?

MS. BREWER: Objection.

A. Yes_ Then if you can't make you

start with one and plant corn, and then they plant.

beans, and if it's too late for corn, they plant

beans. As to the dates, no, I do not know_

Q. But it's your belief that you would

try to get your crop in after the spring flood, is

that correct?

A. After the gr_ound is dry, yeah,

that's when you put your crops in.

Q.

lawsuit?

How did you get involved irr this

A. That I don't know.

Q. Did you talk with your husband

before becoming a Plaintiff in this lawsuit?

A. When he's asked me to do something,

we do things together. I didn't discuss anythirrq

with him.

Q.

Plaintiff?

So he just told you to be a

MS. BREWER: Objection.

A. No. I said we talk about things
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and we do things together, but I had no prior

knowledge to anything before this started.

Q. So tell me what you found out about

it once it started?

Q

2003?

MS. BREWER: Objection.

Not much.

How long did the flooding last in

MS. BREWER: Objection.

A. It', hard to recall, it was a

while, it was pretty messy.

Q. Did it last a longer time than the

2005 floodinq?

A. I can't tell you.

Q. But you told me that the flooding

lasted longer I believe in 2003 and 2005 than

normal spring flood, is that correct?

A. The summer floods lasted longer

than a normal spring flood or well it did more

damage because your crops were already in.

Q•

lasted?

But vou don't know how long it

A. No, I don't.

Q. Did you make any claims with

regards to damaged crops to any agency?



26

11

E

E

2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

i7

18

19

20

21

22

23

24

25

MS. BREWSI2: Objection.

A. Not to my knowledge, but I don't do

the farming.

Q. I understand. Do yon know anything

about the FSA Proqram?

A. No.

0. Is Tom's farm subject to any

trusts?

M3. BREWER: Objection.

A. No.

Q. Are you familiar with the current

lake level management practices for Grand Lakes

St_ Mary's?

A. No.

Q. Do you have a basis for believing

that flooding is inevitable with regards to your

property?

MS. BREWER: Object.ion.

A. Due to the last few years because

flooding happens a11 the time, yes, that tends to

be lead to inevitable. The degree of the flooding

depends on the year, but seems like since the

spillway went in, it has so many more, 's such a

bigger spillway than what the old spillway was,

and then it seems like it release a whole lot more



27

E

11

E

2

3

4

5

6

7

8

9

10

17

12

13

2ti

15

16

17

18

19

20

21

22

23

24

25

water if you've ever been here when it is

releasing instead of the little part i.hat`s

normally supposed to go over, it goes over the

whole you. All the way around it will spill over.

You can see the fish, like when you see fish in

the movies jumping, the salmon going upstream, you

can see fish beirig thrown over the damn, and it

never nsed to be that way.

Also'when I was young, we had a

place on the south side of the lake that flooded

every year with the normal spring floods, and now

the south side of the lake is all built up and it

no longer floods lilce it did when I was a child.

So something has changed in their management

program. I don't know what because I don't know

what their management prograin is, but when I was a

child the souCh side of the lake flooded, and now

we're flooding, so something has changed.

Q. What do you mean by the "south side

of the lake is outside of the lake is all built

up?

A. There is very big homes. They put

in a sewage system so they could build there.

originally they weren't allowed to build there

because it was too close to the lake and it would
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-- they were just doing drainage directly into Che

lake, and they put in a new sewer sysLem on the

south side of the lake so they could build it up,

and now it has expensive several hundred thousand

dollar homes along it instead of fishing cottages

which is what it used to be.

Q- When did that development occur?

A. My guess would be probably in the

'70's.

And when did the south side of the

lake stop flooding, to your knowledge?

A. That I don't know, but I know it

does it now like it did then.

0. Do you know when the sewage system

went in?

A. No, I'm thinking in the '70's but I

don't know what year, you'd have to look it up.

I'm sure you guys have access to that information_

Q• Do you have any idea what the value

of your property is today?

A. No. Don't plan on moving, don't

plan on selling.

Q. Did your property flood in '09?

A. Yeah.

Q. Do you remember how long it was
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flooded?

A. Probably about a week, I'm

guessing, I can't really, you know, to the day.

Q. â id it flood in 'oA, do you recall?

A. I can't recall.

Q. Do you recall ir '07?

A. I'm sorry, I don't have a good

memory.

Q- Other thari '09 and '03 and '05, do

you recall arry other times it f_ooded?

MS. IIREWER: Objection.

Q. Other than the normal spring and

fall?

A. Yeah, just the normal stuff.

Q. You don't have any livestock at

Tom's farm, do you?

A. No.

Now in your affidavit you state

that you lost crops. Do you have personal

knowledge as to lost crops?

A. No. We did lose them because like

I said they cookcd in the water, I saw them die.

As to the amounts of crops we lost, no, I don't

have a clue.

Q. In your affidavit states that you
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suffered damage from field and bank erosion. Do

you have any knowledge of field and bank erosion?

MS. BREWER: Objection.

A. It washes down the creek.

Q. What washes down the creek?

A. The soil.

Q. And your affidavit states that you

have damaged -- separate damages by soil

compaction. Do you have any knowledge with regard

to soil compaction?

MS. BREWER: Objecti.on.

A. It pushes the soil down, you lose

the air, the crops can't grow so well.

Q. Is your property currently

suffering from soil compaction?

MS. BREWER: Objection.

A. I have no clue.

Q. Do you know the last time it

suffered from soil compaction?

MS. BREWER: Objection.

A. I have no clue.

Q. And your affidavit says as a result

of flooding your home was inundated with water and

suffered severe damage. What severe damage did it

suffer?
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A. We had several inches of water in

the basement. We lost some furniture, had to have

the carpets cleaned.

Q. Do you have a value for those

losses?

A. No, we just did it all ourselves.

Q. And what furniture did you 7ose?

A. Some recliners and sofas.

Q. Do you know the value of those

recliners and sofas?

MS. BREWER: Objection.

A. We d.idn't turn i.L into the

insurance, we just cleaned it up and burned 'em.

Q. Now, I asked you before if you had

ever made any claims against any agency with

regards to flooding. Have you made any claims

against your insurance company with regards to

flood.ing?

A. Not from these, we did one in '93

when the basement and sump pump quit working.

Q. Was that '93?

A. I think. The sump pump quit

working, and once we got the sump pump working it

got right out of there, but that was the year we

had to replace the carpet, so thcn we turned that
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in for the carpet, but these other Limes we didn't

turn anything in because we just cleaned the

carpet ourselves and kept the same carpet down.

Q• So was the flooding worse in 1993?

A. No. It just was different because

it was old carpet, it wasn't the kind we put in

and it just lifted up off the floor.

Q. Other than 193 and 2003 and 2005,

do you ever recall your basement flooding?

A. No.

Q. Do you have a garden at Tom's farm?

A. No.

Q. How big is the pond?

A. I'm not good at this, two or three

acres, I don't know. I don't know.

Q. And other than the pond and the

creek, are there any other sources of water on

your property?

A. No. Oh, a well. We have drinking

water.

Q. Do you have well water?

A. Um-hum.

Q. And what other than the house, what

structures are on your property?

A. Well, we have the grainery which is
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the one that is closest to the water, and then we

have two old chicken houses, I guess three old

chickcn houses that they used to -- what they used

to be Tom uses the one over here for a kennel

now.

Q. Does he have does?

A. Ah-huh. We have lots of dogs,

0. So other than the two chicken houses,

one that's used for a kenneL and the grainery and the

house, any others?

A. There's the two chicken houses

here_

Q. Aha.

A. And then this is the dog's way over

here artd this is the grairery and this is our house.

Q-

property?

What is the typography of the

MS. BREWER: Objection.

A. It's pretty flaL but it slopes down

towards the creek, but it doesn't have any hills

or ridges or anything in it.

So is the -- you testified before

the pond is elevated, is that correct?

24 (I A. Ah-huh.

What makes up the banks of theQ-25
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pond?

MS. BREWER: Objection.

A. Dirt and tlien there's r:ick rack

stone on the inside.

Q Do you krow how deep the pond is?

A. I'm guessing probably about six to

eight feet, it's not very deep.

Q. Do you know whether when your

property floods if the Wabash over floods its

banks?

Usually.

Q• Do you know whether the Wabash over

floods its banks in 2005 when your properCy

f].ooded?

A. I think everyt.hing over flowed

banks in 2005.

Q. How about in 2003, do you know?

A. I would say it did in 103, also,

yes.

Q. Did your property ever flood when

the Wabash did not over flow its banks?

A. Not to my ]cnowledge.

Q. Do you have any calendars that

reflect any flooding at your property?

A. No.
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at your property?

A. No.

Q. Do you conduct any businesses on

your property?

A. No.

Q. '1'o your knowledge, were any farms

sold within the last three years in Mercer County?

A. I don't know what you're asking.

Q. T'm just asking if you know of any

sales of farms within the last three years in

Mercer County?

A. Yeah. I thought you said "fir.ms."

Q• Oh, firms. I'm sorry. No wonder

you wcrc confused.

A. Yeah, I'm sure, yeah, there's farms

that sell.

0. okay.

A_ Do I know what they go for? No.

Q. Now how long they sat on the

market?

A. No.

0 24 11
MS. BREWER: Objection.

Do you generally know what the real

estate market is in Mercer County?25
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MS. BREWER: Objection.

A. No.

Q_ Do you know what the unemployment

raLe is in Mercer County?

MS. BREWER: Objection.

A. No.

MS. WORLY: I don'r_ have ariy

further questions.

DTREC'I' EXAMTNA'PION

BY MS. BREWER:

Q Do you thirik that the pond that

we've been discussing on your property is

responsible for any of the flooding that you

suffered?

A. No.

MS. BREWER: I think that's all. the

questions that I have.

MS. WORI,Yc I've nothing else.

MS. BREWER: Okay. You have the

opportunity to read and review your

transcript to insure that everything you

said is correct and then sign it at the

cnd. I recommend to all of my clients

that they do the opportunity to read and

review their transcript. Would you like



37

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

79

20

21

22

23

24

to do that?

MS. POWELL: Yes.

MS. BREWER: Okay. Thank you.

Brenda Powell

(At 4:45 p.m. the deposition concluded)

UMMUR ^R,.Attomey At Law
F^?TPIZY PUBLtC - st(;E 0F ONIO

^c^nissbn 6es nn ^jNratlon da^
Sec 147,83 Rs.
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STATE OF OHIO

) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said BRENDA POWELL was

by me first duly sworn to depose the truth, the

whole truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said BRENDA POWELL; that said deposition

was taken in all respects pursuant to agreement

arid stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

steriotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 7th day of

February, 2010.

^"J'w ^^_/^ ^^-
My Coinmission Expires: Terence M. Holmes

25 July 28, 2012 Notary Publi.c - State of Ohio
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STATE OF OHIO

EX REL., WAYNE T. DONER,

F,T AL. ,
VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of JERI2Y W. POWELL,

Relator, was taken by the Respondents as on

cross-examination, pursuant tc the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 12, 2010, at 1:00 p.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of NaLura

Resources:

Mindy Worly

Principal Attorney

Executive Agencies . .. ..
30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Martha Brewer

Attorney at Law

Vorys, Sater, Seymour and Pease Li,P

52 East Gay Street

Columbus, Ohio 43216-7.00II
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JERRY W. POWELL

of lawful age, a witness herein, having been duly

sworn, as hereinafter certiLied, was examined and

testified as follows:

CROSS-EXAMINATION

BY MS. WORLY:

Q. Mr. Powell, good afternoon.

A. Hello.

Q. Good morning. Could you state your

name for the record, please?

A. Jerry W. Powell.

Q_ Sir, have you ever had your

deposition taken?

A. No.

Q. My name is Mindy Worly, 1'm an

Assistant Attorney General for the State of

Ohio.

A. Okay.

And I represent the Defendant ODNR

in this lawsuit. Now, during the course of the

deposition S'll aslc you questions, the court

reporter will take down your answers. They need

to be verbal so that he can take down what you

say. He can't take down a shake of the head or a

hand gesture. IL needs ro be something spoken, a
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verbal answer.

A. Okay.

Q. Now, if you answer a question, I'll

assume you heard what I asked. So if you don't

hear what I ask you, ask me to speak up or ask nie

to repcat the question or rephrase it in a

di€fcrent way. If you need to take a break, just

let me and your attorney know, but: if I'rn in the

middle of a question, I'll ask you to answer the

question before we take a break.

A. Okay.

Q. Is ChaL fair?

A. Fair.

Q. Okay. Good enough. We're ready to

go

A. Thank you.

Q• Sure. Sir, I understand that you

received a phone call with regards to this

lawsuit, is that correct?

A. We was talking that over and we

don't quite remember for sure. It might have been

just by word of mouth.

Q. Okay. Tell mc why you joined this

24 II lawsuit?

A. We joined it 'cause we think the25
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State of Ohio has, since they put that big water,

you know, damn in up there they flooding our

property more than it ever did before, and that's

the reason we -- when it -- we think we ought to

be compensated some way, eiLher by lowering the

lake level or letting the lake down so we c3on't

get so ntuch flooding, and it seems like the state

is not willing to do this, they just want to keep

that lake level up there so high. So we get a

1itLle bit of rain, it, yoz: know, it floods

sooner_ It never had before_

Q. Now tell rne, you're talking about a

little bit of rain. Was there average rain, more

than average rain or less than average rairr in

2009?

A. 2009, we probably had less than

average in 2009. Well, maybe not, I was thinking

-- yeah, yeah, 2009.

Q. Less than average in 2009?

A. During the summer time, yeah, we

had less than that.

Q. How about 2008?

A. Probably average.

Q. And how about 2007?

A. You know, I don't keep track of
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how much water I get. out, I can't answer that

truthfully.

Q. Okay. Good enough. Now, I

discussed earlier with your wife that there are

three pieces of property that you own that you

believe is flooded as a result of the lalce, is

that correct?

A. Okay, that's correct..

Q- Is it okay e call them the Home

place, the Holdron place, and the Stein place?

A. Stein farm.

Q. Is that okay?

A Sure.

Q. okay. Now, I was talking earlier

with Ms. Powell about a trust, can you tell me

about the trust?

A. Well, we decided to go into trust

because we thought we would transfer property to

our kids. We hopefully some day we'll be able to

transfer this property, and that would have been

an easier way without going through Probate Court

and so forth as far as transferring property to

kids; hopefully, you know, that's what will

happen.

So tiow does the trust work
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MS. BREWER: objection.

A. flow does it work currently?

Q. Uni-hum.

A. It is no really -- it doesn't work

any different than wllat we owned it before as far

as the property or anything like thaC, 'cause it's

still in my wife and I's name, and we had -- iY_'s a

revocable trust, and we control the trust..

Now, I understand that you get some

subsidies for some of the properties, is that

correct?

A. We get some government payment.

What government payment. do you get

for the Home place?

A. My sori and I are in formed

partnerships, and he's the President of the

partnership, and he takes care of all the

governmcnt payments. I'm not sure. That's

directly deposited into the bank, and I'm not sure

of the amount, and I'm not sure what programs he

signs up for.

Q. Would that be with regards to both

0
241) the Home, the Holdron and the Stein place?

A. All three, all three, um-hum.25
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Q. Okay_ And who is your son who's

the President?

A. 'I'om.

Q. 'Pom. So there's a partnership, is

that correct?

A. Partnership.

Q. And who are the partners in the

partnership?

A. My wife and I and my son. She's

secretary and Tom is the President and I'm the

silcnt partner, not too silcnt all the timc, but.

Q• So the subsidies do they go to the

trust or do thcy go to the partnership?

A. They go to the partnership and

that's directly deposited.

Q. But the trust owns the properties,

is that correct?

A. Trust owns the properties.

Q. But the partnership farms the

properties, is that correct?

A. Right.

Q. Anybody else a member of the

partnership?

A. No.

Q. And what year was the trust
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started?

A. 2005.

Q. Is the trust a Plaintiff in this

lawsuit?

A. Pardon, I didr't understard.

Q. Is the trust a Plaintiff in this

l-awsuit?

MS. BREWER: I'm gonna object. If

you understand, you can answer.

A. I'm not sure I understand that.

Q. Okay. Is the trust making any

claims in this lawsuit?

MS. BREWER: Objection.

A. Not as a trust.

Q. Okay. Sir, you filed an affidavit

in this lawsuit, is that correct?

A. Um-hum.

Q. Can you tell me what soil compaction

is?

A. What soil compaction is?

Q. Um-hum.

A. Soil compaction is when the ground

gets compacted from weight of some sort. Tractors

can be compacted with water, whatever. Gettinq

out on the field too wet is compaction.
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Q. I'd li.lcc you to look at Deposition

Exhibit A. Do you ]cnow what that picture depicts,

Deposition Exhibit A?

(Black map, pre-marked for

identifi.cation as Respondent's -

Mr. & Mrs. Powell - Exhibit A.)

A. This is Steiri property.

Q. Sir, is there any area of Stein

property that has soil compaction?

A. Well, when it floods it would be

soil compaction in that flooded area.

Q. Okay. Is it still compacted, that

soil area compacCed to this day?

A. We try to -- what we try to do is

let them dry out good and then you try to

eliminate that compaction as much as possible. We

do tillage and some of other practices we use to

break up compactiorr.

Q• Is there any soil currently at the

Stein farm that is compacted?

A. I hope not.

Q- What about at the Home place, any

soil currently compacted at the Home place?

A. No.

Q. How about at the Holdron place?

A. No.
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Q. Now, it's my understanding that at

all three places you currently farin corn and

eoybeans, is that correct?

A. And wheat.

Q_ And wheat at the Holdron and Home

place, right?

A. Right_

Q. But not at this time?

A. Not at this time.

Q. Okay. Do you know what your crop

yield was this past year at the Home place for

corn?

MS_ BREWER: Objection.

MS. WORLY: And the basis?

MS. BREWER: Foundation. I don't

know if he had corn at any of his

properties.

MS. WORLY: Well he just testifi.ed.

MS. BREWER: Well he testified that

that's what they plant generally, but

triere's lack of foundation of what he

planted this year.

Q. Sir, did you plant corn this year

at the Holdron place?

A. Um-hum.
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Q. Okay. Do you know what crop yield

was for corn this year at the Holdron place?

A. Probably a 120 bushels a day.

Q. And how about for soybeans, did you

plant soybeans this year at the Holdron place?

A. Right.

Q, And what was the --

A. About 30, we was running about 32

or 33 bushels a day.

Q. And what about wheat this year at

the Holdron place?

A. We made about 65.

0. Now, can I ask you the same

questions with regards to the Home place?

A. That was on an average, we don't

keep track of what each farm does, that's just a

general, general yie7d on all our farms.

Q. Okay. So this would hold t.rue for

the Iiome, for the Holdron and for the Stein?

A. Yeah.

Q. Except no wheat at the Stein place?

A. No.

Q. Okay. All right. And that's for

2009, is that correct?

A. Yeah.
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Q. Okay. Do you remember what the

yields were for 2008, on that same properties?

A. There was, there was a lot better.

We had a late flood there in May of 2009 and it

kept us fr.om getting things planted and that hurt

our yields.

Q. So how about in 2008, do you recall

what the yields were?

A. 2008 we had an awful weC year in

2008.

Q. Okay.

A. But I'm not sure about the yields.

Q. You don't recall Lhe yields for

2008?

A. Right.

Q. Do you recall the yields for 2007?

A. I'm a partner but I don't -- you

know, I don't remember. Tom takes care of that,

and we got yield Holdron and he keeps track of

that, and I don't, I'm not sure.

Now, .it's my understanding that

there's some filter strips on some of the

properties?

A. On the Stein farm there is.

0. All right. Can you show me -- And
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Q• Okay. Can you show me where the

filter strips are on Exhibit C?

A. See this, see this little line

right here?

Q. Yes.

A. See this line comes up here

Q. Aha.

A. -- and right here, and goes like

that, and then there's 3.3 acres.

Q. All right. Can you take the red

pen and mark the filter strip area with the red

pen and then put F S for filter strip, and that's

on Exhibit G? Great, thank you. And just put an

r S if vou would please for filter strip.

Now can you tell me what a filter

strip is used for?

A. It's not used just to filter the

water that goes ineo tlie creek. We have -- this
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is all grass, filLer strip, and the Government

pays us for leaving this to keep the sediment out

of that creek as much as we can.

Q. Is that the Pederal Government or

the State Government?

A. Federal_

Q. And what year did the filter strips

get installed?

A. What year?

Q. What year?

A. Well it's in a 10 year program.

I'm not sur_e, we probably been in it fivc or six

years, I'm not sure, it's in a 10 year program.

So would it be fair to say that

this started around 2005, 2004?

A. Probably '4, maybe.

Q. okay.

A. I'm not sure, you know, it's in the

10 year program but I'm not sure exactly.

How did you get involved in the

proaram?

A. In this filter strip program?

Q. Yes.

A. Well we tried to conserve as much

ground and, you know, and the flooding and stuff,
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and that's the reason we put it in there to help

keep this erosion from happening on this ditch and

stuff. Because we have flood waters over here,

ycnr know, and it filters that water before it

comes back in that creek.

... Q. Now is this the Conversation

Reserve Program we're talking about?

A. Yeah.

Q. Is it fair to call itLhe CRP?

A. I'm not sure what they call it.

Q. Okay. How did you find out about

the Conversation Reserve Program?

A. I don't know.

into it?

Did somebody advise you to enter

A_ No, no.

4- Did your son handle the details or

were you involved?

A. My son takes care of that, yeah.

Q- But only for the Stein farm not for

the other farms?

A. Right.

Q. Do you know why?

A. Do I know why?

Q. Aha.
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problem and that's the reason we did that.

You don't have an erosion problem

at the Home place?

MS. BREWER: Objection.

A. Well, a little bit, sure.

Q. Why didn't you the CRP program, the

Conservation Reserve Program, filters strips then

at the Home place?

A. Why didn't we?

Q. Yes.

A. I can't answer that.

Q. Okay. And how about with regards

to the Holdron place, do you have the filter

strips at ttre Holdron place?

A. Just along this one creek, is all

we're doing. We haven't turrted it into the

Government. We got drive along feet, that's the

same thing happening, but it just, it just small

width.

So you do have filter strips at the

Holdron place?

A. At the Holdron place.

Q. Okay. But you haven't applied for

the Conservation Reserve Program?
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A. No.

Q. And do you know why you haven't

applied for the Conservation Reserve Program at

the Holdron place?

A. It's not a big enough area.

Q. Okay. Is there a minimum amount of

area that needs to be involved before you can

apply to the Government?

A. I'm not sure if therc is or not.

Let's turn to the exhibit that

depicts the Holdron place.

MS. WORLY: Could we go off the

record for a second?

(Off the record)

(Map, Mercer County, Ohio, pre-marked
for identification as Respondent's
- Mr. & Mrs. Powell - Exhibit H.)

Q. Sir, which of these exhibi_t.s is the

Holdron place?

A. What was the question?

Q. Which of these two exhibits is the

Holdron placc?

A. This one herc.

Q. Okay. And that's Deposition

Exhibi.t H, is that correct?

A. That's what it says.
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Q. Okay. Good enough. Can you show

me where on Deposition Exhibit H the filter strips

are?

A. See this creek here?

0. Aha.

A. It's right along this north side,

right long this area right here.

Q. Can you put that, put a red line

there and just put an F S by it. Tharik you. Now

who installed the filter strips on the Holdron

place?

A. I did myself.

Q. Did you also install them at the

Stein place?

A. Yes.

0. With the help of your son?

A. Um-hum.

0. On both places?

A. Um-hum.

Q. Arid did somebody advise you to put

the strips in the Holdron place?

A. We -- no, but we did that to

maintain this creek.

Q. Okay.

A. Keep brush and stuff out of it.
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Q. Arid does that creek have a name?

A. No.

Q. It's just the creek?

A. It's just a creek.

Q. Okay. Do you know which way the

water flows on LhaC creek?

A. It flows east.

Q. Okay.

A. It's just a small drainage ditch.

Q• Now I talked earlier with your wife

about drainage tile. Is there a drainage tile at

the Fioldron place?

A. Right.

Q. And I believe you got Hxhibit II -

A. H.

Q. -- which refers to the Holdron

place?

A. T7m-hum.

Q. Where is the drainage tile at the

Holdron place?

A. Well, they're all over ttiis area,

the whole farm is tiled.

Q. Is it systematically ditched?

A. Um-hum,

Q- The Holdrori place is systematically
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ditched? Okay. WhaL year did that occur?

A. Various years.

Q. when was it first ditched?

A, '76.

Q. And what portion was ditched in

1 9 7 6 ?

A. This field and this one here_

Q. Can you mark those with a 1976 and

show us where on the exhibit it was ditched?

A. Umhum.

Q. And why was that portion of farm

ditched in 1976?

A. Well, it's got a drainage problem,

so we ditched it.

Q. Okay. And how long have you owned

the farm, the Holdron farni?

A. 1970.

Q. So you bnught _it. in 1970?

A. Um-hum.

Q. So a portion of the farm was

systematically ditched in 1976, correct?

A. Apart of it, yeah.

Q. Okay. And then when was another

2411 part of it ditched?

A. I'm not -- I can't answer for sure,25
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but, you know, various years, you know, till we

got the farm ditched. I mean as we got money and

had money we done different improvements.

Q. What portion was next ditched after

the 1976 ditching?

A. These two fields here.

Q. And do you know approximately when

those were ditched?

A. Probably '78 or '79 maybe.

Q. Okay. Could you mark those with

'78 or '79?

A. I can be off.

Q. Oh, it's fine, these are all

approximate dates. And why was that portion to

the farm ditched in 1978 or '79:'

A. We bought this farm in 1970 and it

was kind of a run-down farm when we bought it, so

we tried to do, we tried to improve it.

Q• Was water a problem in 1978 or '79?

A. Well, drainage -- not water just

drainage.

Q. So drainage was a problem?

A. Um-hum.

Q. Okay. Now, after 1978 or '79, when

was the next time that some ditching occurred at
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the farm?

A. That was the last we did on this

fariii.

Q. "78 or '79?

A. Probably, yeali.

Q. So are there portions of it that

are not ditched?

A. Just down here in the bottom it

isn't ditched.

Q. Can we put a big circle around the

area that is not ditched?

A. That would be this -- be this here.

Q. And why is that area not ditched?

A. Why is it not?

Q. Aba.

A. Because it don't ditched.

Q. Okay. There's no drainaqe problem

then?

A. No.

4. Now, lookinq at that di.agram, is

there an area apart of the Holdron fas-m that you

believe is flooded as a result of the spillway?

A. Some place we would have one --

well, this one here, this is blacked-out area in

here. This is it here.
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flooded?

Q. That's the area that's been

A. There's about 31 acres here.

Q. Okay. And is that where there is

no drain tile di.tchinq?

MS. BREWER: Objection_ Same area,

right?

MR. POWELL: Pardon.

MS. BREWER: 'Phat's the same area,

correct?

MR. POWLLL: Right.

Q. Okay.

A. IIut you have to understand, there's

different soil types on different portions, and

some drain better and some natural drain and some is

clear type soil. If you don't understarid soil, you

don't understand why it needs ditching and why it

don't_

Q. Let's look at the -- I believe this

is the Home place, is that correct, Exhibit --

which exhibit -- Is that J, I think?

A. I.

Q. Okay. Exhibit I.

A. Well, it could be a J, I'm not

sure.
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Q. So looking at ttie Hoine place, is

the Home place, does it have drainage ditch tiles?

A. No.

Q. Okay. Throughout or just in

portions?

Pardon?

Q. Is it throughout or just in

portions?

A. Just in portions of the farm.

Q. Can you show me, was it done in

stages or was it all done at once?

A. It was done in different phases.

What year was the first drainage

tile laid at the Home place?

A. '64 probably.

Q. Okay. Did you do that?

A. Yeah.

Q. Okay. And wty ciid you put drainage

tiles at the Home place in 1964?

A. Because it needed it.

Q. And why did it need it?

A. If you underatand farming at all,

you can raise better crops when the ground is

drier and when it rains.

Q. So you put down drain tiles because
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of water in 1964?

A. You put down drain Ciles to improve

your farming practices and your yields will

increase.

Q-

correct?

Because it was water, is that

A. Because of water.

Q. okay. Now can you show me where in

1964 you put the drainage tiles?

A. Well, it would have been these two

buildings here, there are two fields here.

Q.

areas, please?

A.

that.

Q-

Okay. Can you put 1964 on those

I don't know how you're gonna read

I know it's hard. The red pen was

idea to show up over the black but I know it's

hard. Now you put dra:inage tiles in a portion of

the fax-ming in 1964, did you put more in ]ater at

a different date?

A. We put a few in, yeah.

Q-

more in?

Ca you tell me what years you put

0
24 11 A. No, I can't tell you.

And can you show me where theQ -25
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drainage tiles were put in after 1964?

A. I can show you.

Q. Okay.

A. There a few put alony in here.

Q. Can you put a D T there for

drainage tiles?

A. Pardon?

Q. D T, can you put a D T there for

drainage?

A. D T?

Q. Aha, for drainage tiles?

A. Okay.

Q. Now, do you know approximately what

decade that was done?

A. It would have been probably in the

190'5

Q. Okay. Did you do the work or did

somebody else?

A. No, I hired a contractor to do

that.

Q. Who did you hire?

A. Kahlig Brother.

COURT REPORTER: Spell Kahlig.

MR. POWELL; K-a-h-i-l-i-q. (sic)

Q. Oh, Kahlig.
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A. Kahlig.

Q. Okay. Now, did the Kahlig RroLhers

do the same work in 1964 for you?

A. No.

Q. who did it in 1964?

A. Jerome Wellman.

Q- Now why did you put drainage tiles

down in 19 -- the 1990's?

A. Because I had a little extra money.

Okay. And why did you choose to

spend that little extra money on drainage tiles,

was there a problem with water?

A. It just improved, it improves the

soi1.

Q. Is that because of water?

A. Well the reason you get tile down

is to improve the drainage.

Q_ Okay. So there was a problem with

water?

MS. BREWER: Objection.

A. Not a problem with water, we just

do it to improve the tillage of the ground. You

got to understand farming. If you don't

understand it, you don't know what I'm talking

about.
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Q. Now, if you look a the, again,

diagram I, Exhibit I. Show me where you claim

there's been flooding as a result of the spillway?

A. Okay. Pretty much -- see this line

here.

Q. Alia.

A. And riqht here and a litt.le bit

back in this area.

Q• Okay. Can you -

A. 'Fhere's about 41 acres there.

Q. The area that you believe is

flooded as a result of the sp.illway, can you just

put an F there for flooding?

MS. BREWER: I'm gonna object to

the extent that he's already shaded the

flooded area on the Xerox.

Q. And now, I'm having difficulty

seeing what area is shaded. Can you show me the

area you're talking about that is shaded that your

counsel just pointed out?

A. I've thought we had a better map

that's shaded.

MS. BREWER: It is hard to see that

A. This here, this here is Pine Road.25
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There here is the Wabash River, this white is

Wabash Road.

Q. Okay.

A. This is all bottom ground in here,

and a little bit right along here, and this here

is higher ground along here. -And you see that

line right there?

Q. Right.

A. That runs about like that.

Q. Okay. And am I correct the

drainage tiles run along the portion that you

believe is flooded, is that correct?

A. Pardon?

Q. Do the drainage tiles run along the

area that you believe is flooded?

MS. BREWER: Objection.

Q. The drainage tiles that you put in

in the 1990's --

A. The drainage tiles for these farms

goes in here.

Okay.

A. Approximately right in there some

place.

Okay. And do you believc this area

is flooded here?
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A. Just a little bit. This is higher

ground here, and there is a little bit here right

along the river is not.

Q. Okay.

A. It's lower ground.

Q. So some of the farm is higher than

the ground and some of the farm is lower ground,

is that correct?

A. Pardon?

Q. Some of the farm land is higher and

some of the farm land is lower?

A. Um-hum_

Q. Okay.

A. That's where the buildings always

set on higher ground.

Q - Now on the Stein place.

A. Okay. This is part of it here.

Q. That's the diagracn we have of the

Stein place. Are there drainage tiles on the

Stein place'?

A. Yeah.

Q. And when were they put in?

A. I don't know, 'cause they was put

in before we bought the farm.

Q• Is it systematically ditched, do
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you know?

A. Pretty much so.

Q. Do you know whether the whole farm

is ditched?

A. I can see here on this map that

this -- there's tile in here. See these lines

here?

Q. Yeah.

A. Them tile lines.

Q. Oh, I didn't know that. That's

amazing. So I can see them here, but 1 don't see

anything down here.

A. This is the neighbor's property

here.

Q. Oh, that's why, okay.

MS. BREWER: And to be clear,

there's another aerial that shows the

rest of the Stein property.

MS. WORLY: Okay.

A. These all -- see them lines, thein

tile drains.

Q. Yes. And they go all the way

through to the strip, don't they?

A. Well, this is that strip. See this

one, I think -- ask my wife about this here,
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like this. This is higher ground and this is low

ground. It's a little bit like this, you know,

and they bring 'em down and drain 'em into this

main tile.

Q. Now tellnte whatthe strip is?

A. Pardon?

Q. Tell me what the strip is?

A. That. -- this farm lays -- five

acres in Washington Township arid the rest is

Liberty Township. That's the line between the

township.

Q. So that's the boundary line?

A. 'Phey boundary line in the Township.

And this here strip is I don't know how it ever

got to be that way, but part of that farm in

Washington Township and part of it is in Liberty

Township.

Q - So that's all that shows is just

the boundary line between the Townships?

A, That's the Township line part.

Q•

insurance?

Okay. Sir, do you have crop

24 A. No.

Do you have flood insurance?Q.25
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A. No.

Q. Do you know why?

A. Yeah.

Q. Tell me why no crop insurance?

A. Because we're well off enough we

don't have to_

Q.Have you ever had crop insurance?

A. Only one year when they made us.

Q. Who made you?

A. '1'he Federal Government made us one

year to get crop insurance.

Q. And how about flood insurance, why

don't you have flood insurance?

A. We're financially well enough off

we don't have to have it.

Q. Okay. Sir, do you get any

subsidies that you're aware of to let your land

lie fallow?

MS. BREWER: Objection.

A. Would you repeat the question?

Q. Do you get any subsidies that

you're aware of Lo let your land lie fallow, not

to plant i-t?

A. Not fallow? No.

Q. Okay.
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A. We got this here strip on the Stein

place is Conservation Reserve.

Q. Right.

A. But not fallow. This is to be

grass.

Q- Tell me what "lying fallow" ineans,

maybe I'm using the wrong word?

A. Fallow means you leave it bare.

Q. Okay. So do you have any land that

you use lcave bare?

A. No.

Q. Zs there any land you can't till

curreritly?

A. No.

Q-

tillable?

Are all of your properties

A. Well we got the woods area, creeks

and stuff like that.

Q. And where the house is you can't

A. Right.

Q. Okay. Now, do you believe our crop

yields are less because of flooding?

A. Some years.

Q- Okay. Tell me the years you
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believe your crop yield has been less due to

flooding?

A. Well. 2003 was sure.

Q. Any others?

A. I can't tell you offhand.

Q. I understand there was flooding of

your property prior to 1997, is that correct?

A. Um-hum.

Q_ Okay. What crop yield less prior

to 1997 because of flooding?

A. I cari't tell you that one way or

the other.

Now you talked about soils,

different kinds of soils, what soil is at the Home

place?

A. What type?

Q. Aha.

A. Well, we got some clay arrd then we

got some sand, sandier soils. Loom, sandy loom

and the clay type, that's mainlv the -- that's the

two main ones.

Q. How about at the Holdron place?

A. Same thing.

Q. And how about at the Stein place?

A. All the same.
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0. Has there been sand deposited orr

your property as a result of flooding?

A. oh, yeah.

0. And where has that occurred?

A. Well, here on the Holdron place, if

I find it. We have problem in here.

Q. And that's where the flooding area

is, the shaded area?

A. And this creek, we had to clean it

out because of the sediment from the field causing

flood. T had to clean this last fall, and I

cleaned this sediment out of it.

0. okay. And what about at the Home

place, has there becn sand at the Home place?

A. We've always had that. When the

river comes out it'll cause that. If there's a

bend in the river it usually. That's where it'1]

come out and we have sand deposits.

Q. And that's been ever since you

bought the Home place, is that correct?

A. Well, some years worse than others.

it depends on the amount of flood we get.

0- And how about the Stein place?

A. Don't have too much sand thee, we

got a lot of trash and corn stalks and stuff like
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that. Usually not any sand down there.

Q• Now, how did you pay for the

property at the Home place when you bought it?

A. I don't want to answer that-

Q. Tell me why you don't want to

answer

A. I don't think it's probably any of

your business maybe.

Q. And I don't mean to pry.

A. 'Cause that was way back in '64

when we bought that.

Q. There's a claim in your complainr.

that your properties are worth less now as a

result of the flooding. So I'm trying to get some

feel for what you paid for it and what it's worth

today?

A. Well, inflation, the land today is

inflated up in price and back then the land wasn't

as valuable as it is today.

Q. Tell me what you think the Home

place is currently worth?

A. I don't warit -- it's not for sale,

so I wouldn't even want to guess.

0. Tell me why you think it's worth

less now than it would be without flooding?
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A. Any place that floods, recently the

farms around ehere are come up for sale, the ones

for sale don't bring withirt maybe two-thirds of

what the ones that. -- They've been selling from

$3000 to $5000 the ones thac flooded, and the one's

that don't flood has been $7000, $8000 an acre.

Q. Okay. And you don't think that's a

result of the recession?

MS. BREWER: Objection.

A. It don't seem to be inflation.

They're just as high as t:hey was. They haven't

went down in price.

Q. How many farms to your knowledge

have sold in Mercer County since 2006?

A. How many what?

Q. Farms have sold in Mercer County to

your knowledge?

A. I don't have any idea, but there

have been quite a few of 'em.

Q. More thari 10?

A. Oh, all that, way more than ten.

Q. More than 25?

A. Yeah.

Q. More than a 100?

MS. BREWER: Objection.
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A. I can't tell you for sure. 1: know

there's been a lot of them for sale.

(Picture, pre-marked for identification

as Respondent's -- Jerry Powell -

Exhibit B.)

Q• Sir, we've got some pictures here

that we looked at earlier. Let's take a look at

them together. I'm going to hand to you what's

been marked as Exhibit B. Did you take that

picture?

A. Yes.

Q. Can you tell me what it is?

A. It's the Wabash River flooding.

Q. That's the Wabash flooding?

A. Um-hum.

Q- Okay. And how about -- Let's take

a look at this one.

A. This one here?

Q. Let's say for the record what

number or what letter that is?

A. C.

Q. C, good enough. Okay_ what does C

depict?

A. That's Leininger Road.

Q. Okay. And why did you --

A. I was on the bridge and the water
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was starting to flow over the bridge or over the

road and I took that picture.

4- And you took that picture. Where

is the water flowing over the road in that

picture?

A. Well, see that white?

Q. I do.

A. That's all water.

Q. Okay. Do you want to mark that

just so we know what you're referring to. Just

write "water" on it, and you don't: need write,

'cause it's right there, so I think it'll show up.

Plus I thirrk it writes a little easier.

A, You can see it. See the white,

where it starts white?

Q. Um-hum.

A. That's starting -- the water is

starting and I happen to be down there with the

camera and it just starting to go across over the

road right there.

Q. Do you remember what year that

picture was taken?

A. That was '03.

Q. And you did take that picture?

A. Um-kmm.
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Q. And with regards to B that we just

looked at, did you take that picture, also?

A. Um-hum.

Q. And do remember when you took that

picture?

That was '03, the same -- it was

all the same time.

Q• All the pi.cture we're looking at

A. July '03.

(photo, previously marked as
Respondent's - Jerry Powell - F.xhibit D.)
Q. So let's look at Exhibit D, also,

please. And you took that in 03, as well, is

that correct?

A. Um-hum. That was on Pine Road.

Q. Okay. Arrd what iU that a picture

of?

A. What is a picture what?

Q_ What is :iL a picture of, Exhibit U?

A_ That's the picture of the Wabash

River here, and this is all grouud out here.

Q- So that's the Wabash River

flooding, is that correct?

A. Um-hum.

0. And if we look at - let's go back

to C again. This one. What -- Where is the flood
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water coming from in C?

A. Where is it coming from?

Q. Yeah.

A. It's coming out of the Wabash

River.

Q, Okay. And then I believe there's

one more picture. I thought there were four.

A. I thought there was one from on the

Stein property.

Q. And that is A. And did you take --

That a picture of A, as wel]?

A. Um-hum.

Q. And do you know when you took it?

A. This is Minch Road down here and

this is 49 here.

Q. Okay. And that's in 2003?

A. And I was on that road some place.

Q. That's 2003, also?

A. Um-hum.

Q, And is there flooding there, also,

that picture?

A. That's what it's showing, yeah.

0. Okay. And is that the white

portion that I see, is that the white?

A. Yeah, um-hum.
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portion --

A. No. You asked me if that's the

Q. No, is that the white -- the white

A. Yeah, the white -- yeah, the flood.

Q. Okay. Can you write on that so we

can all see what it is?

A. You want, just water?

Q. Water, sure. And do you know where

the water was c:oining from in Picturc A, Deposition

Exhibit A?

13 I) A. No.

14

15

16

17

18

19

20

21

22

23

24

25

Q• You don't know what body of water

was flooding to cause the water?

A. Well, it comes from the Wabash and

beaver.

Q. Now, other than the three

properties we've talked about so far today, the

Home property, the Holdrori property, and the Stein

property.

A. Okay.

Q. Do you farm any other properties in

Mercer County?

A. Um-hum.
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Q. Where else do you farm?

A. Where else?

Q. Aha.

A. We farm my sister farni on -- it's

Wabasti and Skeels Road.

Q. Any place else?

A. And we farm, the Bucklow farm or

Erastus-Durbin, and the Carl Rose farm on Pine

Road.

(2• The Carl Rosen?

A. Carl Rose.

Q. Rose. Now, has there been flooding

on those three properties since you --

A. Carl Rose has some flooding, but

the sign or my sister Ilope Stein farni doesn't and

neither does the Bucklow.

Q. Now when you say the Hope-Stein

farm, is that the Wabash and Skeels Road farm?

A. Yeah.

Q. okay. Now, when you talked about

crop yields earlier, did that include your crop

yield from the Hope-Stein farm from the Bucklow

farm and from the Carl Rosc farm, also?

A. Yeah, we throw everything together.

Q. Everything is commingled?
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A. Um-hum.

Q. Do you know if Carl Rose is a

Plaintiff in this lawsuit?

A. It is, yeah.

Q. It is. Okay. And do you know

whether the owner of the Buclclow farm is a

Plaintiff in this lawsuit?

A. No, he's not.

Q.

Hope-Stein

Okay. And what about the

A. They're not either.

Q. They're not either. Okay. Now, do

you have a picture of any flooding on the Carl

Rose farm?

A. No.

Q. Other than the four pictures we've

looked -aL today, do you have any other pictures of

flooding?

A. No.

Q. Now, on the Carl Rose farin, and we

don't have a diagram or a picture, so what I'd

like you to do, if you would, please -- What year

did you start farming aL the Carl Rose farm?

A. We farmed it 21 ycars 19 --

Q. '89?
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A. '80.

Q. '80.

A. '80, '89, '89. First year.

0. Arid how about Che Wabash and Skeels

Road farm, I guess whi.ch is the Hope-Stein farm?

A. Oh, golly, I farmed it since '74.

long

Arid how about the Bucklow farm, how

A. '80.

Q• 1980, okay. Corn, soybeans, and

wheat, on all of them?

A. All of them.

Q. And you lease those properties, is

that correct?

A. Pardon.

Q. You lease those three properties,

is that correct?

A. We cash-rent one and we share crop

the other two.

Q. Which one do you cash-rent?

A. Bucklow farm.

Q. And you share crop the others?

A. LJm - hum.

Q. And what does that mean to "share

crop?"
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A. We share expense and share the

grain or whatever.

Q. The yield you share?

A. Pardon.

Q. You share the yield, the expenses

and the yield?

A. Yeah, um-hum.

Q. So if you could draw me a picture

of the Carl Rose farm, please, and I know, an

approximation, i_t doesn't need to be, you know,

to-scale or anything.

A. He's got two farms lay across from

each other.

Q. Do you farm both of them?

A. Um-hum.

Q. Yes?

A. I'm gonna start out here.

Q. But you do farm boLh of them,

right?

A. Arid here's Pine Road.

Q. Okay.

A. Here's Township line. Pretty much

like that.

24 11 Is that two parcels, did I hear you

say?25
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A. Um-hum.

Q. And you farm them both, right?

A. Um-hum.

Q. Okay. How many acres?

A. I think there's 190 acres on both

of 'em.

Q. 190 --

A. I think there's 7.90 acres. There's

a 142 or 3 acre farming ground, which I thi.rrk

there's 190 acres.

Q. And how much do you farm?

A. 140 acres.

Q. And you've been doing that since

1989 all 140 acres?

A- (Witness nodding.)

0. Now, are there any bodies of water

that flow through property?

A- There's a creek, comes up like

this.

Q• Does that creek have a name?

A. Kittle, Kittle Ditch.

Q. That's the Kittle Ditch?

A. I[ittle Ditch.

Q. Kittle Ditch. And that runs

through the center of that property, is that
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correct?

E 2 A. It's just like, about like that.

3 Q. And do you know where the Kittle

4 Ditch flows?

5 A. It flows into the beaver.

6 Q. And do you know whether there is

7 drainage tile on the Carl Rose farm?

8 A. I'm not sure about that.

9 Q^ Okay. Have you had ariy discussions

10 who owns Carl Rose farm, is it Mr. Rose?

11 A. Pardon.

12 Q^ Who owns the Carl Rose Farm, is

E 13 Mr. Rose?

14 A. And his wife, Lucile.

15 Q. Have you had any discussions with

16 either Mr. or Mrs. Rose about drainage tile --

17 A. No.

18 Q. -- or flooding at the Carl Rose

19 farm?

20 A. No_

21 Q• Are there other farms that boarder

22 the Carl Rose farm, do you know?

23 A. Sure.

E 24 Q. Do you know which ones do boarder?

25 A. The names of people?
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Q• Yeah, if you know.

A. This is Siefring's and this is

Siefririg's.

Q. Okay. Can you write the Siefring's

down?

A. This is Vaughn - well, no this is

Siefrings over here, Loo. This is Vaughrn LaRue

back here. Vaugh LaRue and somebody else in here.

This is Siefring's, this is Siefring's.

Q. So Siefring's you've marked an X,

is that right?

A. '1'his is the Shively here.

Q. Shively is up north, is that

correct?

A. Umhum.

Q. Okay. Do you know where?

A. And Shively owns a little bit right

here.

Q. Okay. And so Shively i.s to the

east, als0?

A. And this here is, some of this is

owned by Sibert, S-i-b-e-r-t I think is the name.

Q. Okay. Do you know where the Wabash

would be on this diagram?

A. The Wabash is the beaver is up
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here, and this here flows into the beaver.

Q. okay. And where would the Wabash

be by comparison?

A. JusL west where these -- beaver and

Wabash come together on the Doner farm just right

on the north edge of Wabash.

Q• How now far is the beavex from the

Carl Rose farm, do you know?

A. Um-hum. Probably, let's see, a

mile and a little bit more, not much more than a

mile.

Q. And what about the Wabash, how far

away is that?

A. See, Township is six miles across.

F'rom where that water would dump in, probably the

Wabash maybe four miles.

Q. okay.

A. Something like that.

Q. Have yoi.i ever used any of your

property for commercial pur.poses?

A. No.

Now I know you took pictures of

some flooding, and I may have asked you this and

forgotten, but are there any other pictures or is

this all there is?
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A. That's all that I qot.

Q. Okay. Have you kept any diaries of

flooding?

A. No.

Q. Or any other records of flooding?

A. No.

Q. Now, in your affidavit you talk

about flooding in 2003.

A. 2003 was real bad one and 2005 was

real bad one.

Q. Any other years that your property

flooded real bad?

A. Well since 1997, since they put

that big spillway in, we get flooded almost every

year.

Q. Real bad almost every year?

A. Pardon.

0. Real bad almost every year?

A. It's been worse since 1997_

Q. Okay.

A. See, when they put that big

spillway in there, that old notch is only 38 feet

or 39 feet I think it was, and now this one is 500

feet, and they've got the notch, the notch in this

one is 50 feet, then they goL 400 feet around or
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450 around the outside. And before it used to be

they draw that river, that reservoir down, but

they for some reason, Natural Resources won't draw

it down, and I don't know if it's boaCers or what,

but if they would just draw the thing down. If we

geta little bit of rain now it all runs over that

spillway and we have problems.

See, they was warned or they was

told this would happen to us wherr they did this

way back when they designed it l.ike in whatever

'95 or whatever.

Q. Now tell me, you said you were

flooded real bad in 2003, right?

A. it was real bad.

Q- Now why did you wait until now to

file your lawsuit?

A. Well, that's a good question.

There's five farmers filed the lawsuiL anc3 iL

carried on for years and years and years and they

finally got a settlement, so rest of us decided

that if they was safe as compensating them we

probably should try to get compensated too for

some of the damage that the state is causing us.

Q. And who did you decide that with,

who did you discuss that with?
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Aftk
2411that happened on the Stein property?

A. I'm not sure exactly.

Q. Okay. Well, who do you remember

discussing?

A. Pardon.

Q. Who do you remember discussing it

with?

A. Well, I think most of the people up

and down the water way we would discuss it.

MS. WORLY; Okay. dust give me a

minute if you would. I don't have any

other questions.

MS. BREWER: I have some questions.

DIRECT L+'XAMINATION

BY MS. BREWER:

Q. You and Ms. Worly talked about

Respondent's Exhibit C which shows the strip of

the Stein property that's located in Washington

Township?

A. Um-hum.

Q• Is this the entire Stein property

pictured on this map?

A. No.

A. No. This only shows the portion of25



57

11

11

2

3

4

5

6

8

9

10

11

12

14

15

16

17

l8

19

20

21

22

23

24

25

the farm.

MS. WORLY: Can we go off the

record just for a second?

(Off the record)

RECROSS-EXAMINATION

BY MS. WORLY:

Q. Mr. Powell, you talked about

drainage tiles that you've installed on your

various properties, and you said that you didn't

tile all of the properties, T mean all of the area

on the properties. Is that the reason that the

property is flooding because there's not drainage

tiles on that part?

A. Oh, no.

So not having drainage tiles on the

property, is that causing flooding?

A. No.

Q. You also talked about flooding that

happened pre-1997 and post-1997. How is the

flooding different after 1997?

A. Well, for the most part it's deeper

and it last longer, and it don't go away as quick.

Q. And why do you think that is?

A. Well, I think it's because they're

dumping too much water out of the lake. The
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spillway is so big now that we're getting too much

water at one time, you know. Like I said earlier

if they would have dropped that thing and drained

it down when we would have a foot or so it would

take a few days to catch up they woul.dn't liave

flooded us so bad, but then we get an inch of rain

-- I think an inch of rain a day causes more

problem thari 2 inch of rain used to. Ttiat

spillway is so big. Ic just lets so much wat.er

out of there so quick. See when that was just 39

feet it didn't, it didn't have a chance to get out

there so qui.ck, but I don't know why they made it

so big.

MS. BREWER: Okay. That's all the

questions I have. I think Ms. Worly

might have a couple follow-up as a

result of findirrg a map.

MS. WORLY: I do. I'd like to mark

this as Deposition Exhibit J.

(Map, Stein property, marked for
identification as
Respondent's - Jerry Powell -

Exhibit J.)
MS. WORLY: For the record,

counsel advised me that the Stein map

was incomplete; that there's another

exhibit that showed the Stein farm, as
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well.

Q. So I've asked the court reporter to

mark Deposition Exhibit J which he has just handed

you.

A. Okay.

Q. Can you identify that for me;

Deposition Exhibit J?

A. This is what we call Stein

property.

Q. Okay. Now, with regards to

drainage tiles, i.s there a drainage tile on that

portion of the Stein property?

A. Um-hum.

Q. Can you show me where that is,

please?

A. Well, see them white lines?

Q. Yes.

A. That's where they are.

0. Can you put a D T on those white

lines, please?

MS. BREWF.R: And to clarify, I

think we've gone over some of this

before, because this property he was

explaining lies adjacent to the county

divider. So we have already covered
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part of the Stein property. I just

wanted to have on the record that this

didn't depict all of the flooding that

they have covered.

Well can show me additional

flooding you claim you have suffered on Deposition

Exhibit J?

A. This here blacked out portion is

what floods.

Q. The shaded portion?

A. We_ll it's blacked out here, and

then this here, this here fits in, you know, right

there like this.

Q. I see. Okay. All right. Now, is

there any body of water that runs through Exhibit

J?

A. Well, this small creek here.

0. Can you mark that with the red pen,

please?

A. What do you want me to mark?

Q. where the creek falls on Exhibit J?

A. You want me to red line it?

Q. Sure, that would be great.

MS. BREWER: I'm going to object to

this line of questioning. I'll let you
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Exhibit G?

correct?

ask him about new things you haverr't

already talked about on the Stein

property, but I don't want to go back

through all of it.

MS. WORLY: Well, I'm not gonna go

back through all of it, but I do want

him to mark on that exhibit s:ince we did

not have it before where the creek

falls.

MS. BREWER: Go ahead.

Q. Is ttiat the same creek we marked on

A. Yeah.

Q. And it doesn't have a name, is that

A. No.

MS. WORLY: Okay. All right. I

have no further questions.

MS. BREWER: Okay. You Itave the

right to read and review the transcript

that the court reporter will type up

when we're done here today. You can

check and make sure that everything you

said was truthful and accurate. Would

you like to take the opportunity to do
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that?

MR. POWELL: Yes.

MS. BREWER: Okay. Thank you.

MS. WORLY: Sir, thank you for your

patients. I appreciate it.

MR. POWELL: Take care.

(At 2:10 p.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO

) SS :
COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said JERRY W. POWELL was

by me first duly sworn to depose the truth, the

whole truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said JERRY W. POWELL; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 7th day of

February, 2010.

My Commission Expires: / Terence M

'

. Holmes
July 28, 2012 Notary Public - State of Ohio
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Quit-Claim Deed Tnstrunent CooA P¢?e
7n06o0000746 OR 209 1170

0

(PerO.RC.53al.rq

Betty L. Powell, mamed, of Mercer Oounty. Ohio, grants to Jerry W Powell or Betty L. Powefl.

Trustees of The Powell Liuing Trust, dated December 22, 2005, whose tax-mading address is
i684 Lei-inger Road. Coldwater, OhIO 45828

ALL OF THEIR RIGHT, TITLE, AND INTERST TO the following REAL PROPERTY: Sifuated in

the Township of Washington. AND ALSO IN THE township of tiberty. in the County of Merrar,
in the State of Ohio and being more particulady bounded and described in Addendum 'A'

attached hereto and incorporated by reference'

Addendum'A'

Subject however In all easements, covenants and restrictions of record.

Grantor's spouse Jarry W. Powell releases all rights of dower therein.

.^8--9torkvnre-foe
ParselNos.28-010400-OOOOand42 14000-0000, `f^=v't'^°9^A"^ o_ee3
-Tr-tt-oy-3f-yco•aaa 0'l-o6-atlo-ool'
Commonly Known As. 1684 Leininger Road. droldwater, Ohio 45828

Pnor instrument ReferenCe' Vol 324 Page n23-425 of the Official Deed Records of

Mercer County. Ohio.

^ ^
Bet L Powen

tate of Ohfo 1
)ss.

County of Miamt

BE IT REMEMBERED, ihat on December 22. 2005, before me, fha subscriber, a notary public
in and for said county, pemonally came Betty L Poweil, the Granter in the fnregosng Deed, and
Jerry W Poweil, in releasing dower rights, and acknowledged ti'ie signing thereof to be their

voluntary act and deed, for the purposes herein mentioned

IN TESTIMONY THEREOF, I have hereunto subscnbed my name and affixed my seat on this

day and y,ear aforesaid

H14u ^iNPw',^5pteulofiloLm
MY CMV^ksbn Hss NP E>'A^^bO

Insirument Prepared By'

Edc^ [rawser, Attorney at i-aw
Notary Pabhc. State of Ohio
My commission has no expira6on

Eric J Strawser, Attorney at Law
45 Robin Hood Lane
Troy, Ohio 45373
(937) 335-5771

3n ,rb-- M- r-^ L..

^p^^D+Ud.ri/lff `J'

^" J Y

DCJN000995



InsErueent 8onk Pos2
200600000756 OR 209 1472

77 50' 12" F.a.R 128.38 feet to a point; South 45 49' 46" East, 53:24 feet

to apotnt; South7l 03' 16" Eesst, 127.39 feet te a point; seuth 55 26'

39^Fa.4, 75.99 feet to a pnint; South 74 14`58" East 99.80 feet to a cap
and nail in the centerline of State Route 49. Said point also beiug in ihe
East line of the Suutheast Quarter of said Section 3!, Liberty Township;
thence South, along the East hne of said Southeast nuarter of Section 31,
Liberty Tovmship, a distance of Six Hwldred Ninety-tluee and 82/100

(693.82) feet to the ptace of beginning.

Containing 13.040 acres of land, more or less

Subjeet to att eascments and right-of-way of record.

Reference is made to a survey of thrs^area by Gordon L. Gceshn,
Registered Surveyor 5372, dated October I5, 1984, on file in t.he County

Engineer s6fpce.

Appcoximately Eleven and 621100 (11.ti1! acres of the above-descnhed
mat estnte is located in Liberty Township, Section 31. The renTaining One
and 421100 (1,42) acres are tocated in W ashington Township, Section 6.

Containing after said eXceptions 77.960 acres of land. more or less, with
68.38 acres being in Seclion 31 Liberty Township, and 3.58 acres being in

Section 6 WasOington Toimship.

5bA ( 1'8<dOf HOI>78U
Gt tYt^s^

sfona d P. G. Sec.
359Ptlado t^ ^ r^OtesVBe tdeCeer

.Gnun^f ^udit°t'

i"RAIVSFERIREld

FEB 0 6 2006

t.1P.RKGIE5IGE
OOUNTYAUDtTOR

MERCERCOUNTY,OHlO

:UO600n00:56
P^led ror 6'=cnrd ^n
nERGEF COWITt. DHIO
TqtiFlRH K BAk6ER
0-V6-2006 At 9t:23 nn.
VNIT C DEED 36.00
DR Eoo6 Y0S rnse 1470 - 1972

200c0o0100716
ER1C J ST6Y,oyE6
ATTORNEY AT I_0U
YD BDX 9S9
GROVE C1TY. ON 4S323

DaNO0o997



Instruaent 0oal^ P47t
_0n6V0rJ00i+6 OF

11 addendum LiA9!

Situate in UteTOWNSHI]'S of WASHINGTON and LlBSERTY,
COUNTY ofMERCF.R and STATE of0131Q•

'ilre Suuth Hulf of the Southeast Quarter o€ Sectinn 31, Tawn 5 South,
Range I East, ut Liberty Township and containing 80 acres of Isud, morc

or less

Also the following describcd Iand, beirtg a strip of tand 5 rods widc of£ of
Yhe North end of tile Northeast Quaner of Sectimt 6. Town 6 South. Range
i East, in Washington Tovnistup, and containing 5 acres of land more or

less.

I'ogetherwitlt all vuprovemen€s thereon, all rents, profit-c, rights, reyalties,

eacements and appurtenances ttfficreunto belongmg, und together with all

water rights and water stock appertaiuing thereta

SUBJECT to eeisttng public highways.

LESS AND EXCEPT Tf1E FOLLOW114G GESCRIBED REAL

ESTe1fE=

Being a parcel of land situatcd in Washington Township, Metcer County_
Ohio, in the Nor4teast Quarter cit' Sectiun 6, Totknship 6 South, Range I
Past, and also being situated in Lflrrty Towuship, MercefCeunty, Ohio,
in the South Haff of the Southeast Quarter of Section3l - Towstship 5

South, Range I East, being more puticutorlp dcscribed as follows.

Beginnmg at a 5/8 inch iron bar at the Southcast corner of Section 31,
Liberty'fownship; thence, South 89 40' 33" East, along thc North line of
the t7ortheamt Quartcr of the aforeo^entioned Section6, &ashington
Township, a distance of Sixty-eight and 64/100 (68 64) feet to a railroad
sptke at the Nnrtlreast corriet thereof; thence Snuth OU 31' 03" West-
along the East line of the Northeast Quarter of said Section 6, a distance of

Eighty-two and 50/100 (8250) feet to a 5/8 inch iron har; thence, North
89 46' 57" West, a distance of Seven 13undred Fifty and 12/10U t750 12)

feet to the appmxunate center of an open ditch^ thence, Northerly and

Easterly along the approximate center of said open ditch, the following
courses and distances: Nordr 00 45' 21" Cast, 134.45 feet to a puint;
Nortb OU 12' 37" Fast 117.16 feetto apoint: North-09 21' 30" LasL
144,95 feet to a point, Natth 03 03' 50" East, 211.41 feet to a point,
North 24 06' OT' 14ast, 193.24 fect to a point; North 26 49' 27" East.
180 98 feet to a point; North St 55' 05" East, 42 18 feet tn a point; &nuth

46NOt36996



Quit-Claim Deed
(l'cr n R.C. S10Lll1

Lnztroment 8oob Faze
20960e090147 OR 204 1113.

Jeny W. Powell, married, of Mercer County, Ohio, grants to Jerry W Poweii or Betty L Powell,
Trus:ees of The Powell Living Trust, dated December 22, 2005, whose tax-mailing address is
1684 Leminger Road, Coldwater, Ohio 45828

the foilowing RFAL PROPERTY: Situated in the 7ownshfp of Washington, in the County of
Mercer. in the State of Ohio and being more parttculady bounded and descnbed in Addendum
'A' attached hereto and incorpora{ed by reference.

0

Addendum'A'

Subject however to all easements. covenants and resinetions of record

Grantots spouse BeOy L Powetl hereby releases al rights and e•pectancy in dower

therein.

Parcel Nos. 42-018900-0000
Tay, rn,,ptt. o'! - io - 4oo-00 1
Commonly Known As' 1684 Leininger Road, Cotdwater, Ohio 45828

Prior tnstrument Reference' VoI 215 Page 163-155 of the O4ficial Deed Records ot

Mercer County, Ohio,

Witness their hayds-on-Qecember 22, 2005

Countyof Miami

^^.7aer.^411

Bett Powell

BE IT REMEMeERED, that on December 22, 2005, before me, the sebscuber, a notary public
in and for said county, personalty came Jerry W Powog, the Grantor in the foregoing Deed, and
Betty L. Powell in releasing dower rights, and acknowiedged the srgnrng thereof to be their

votuntary act and deed, for the purposes herein mentioned.

iN TESTIMONY TREREOF, I have hereunto subscnbed my name and affixed my seal on this
day and year aforesaid

sTFAwSEfl.Atlt.^Jt1t^
^^9,h^ fOl^̂ Enc J Strawser, Attorney at Law

Notary Public, State of Ohio
My cornmission has no expiration

Instrument Prepared By. Eric J. Strawser, Attorney at { aw
45 Robin Hood Lane
Troy.Ohro 45373
(937) 335-5771

ri
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Addendum "A"

The west half (1/2) of the southeari quarter (Il4) of Sectiun'Ien (10),
Town Six (6) South, Range Qne (I) East, less eleven ( I t) acres off the
east side, that lies east of the ceuter of the Wabash River, contatntng sixtv-
nine (69) acres more or less,

Also situate in Section Ten (I0).Town Six (6) South, Renge One (t) East,
on Washington Totvnshtp. Mercer County. Siate of Ohio. to-wit:
A small tract of land being all of the Southeast Qmvter (t/4) of said

Section (10), lying West of the Wabash River...

OESCRlt4ION
SUFFtCIENT

FOR TA% MAPPING PURPOSES

FEB fl 6 2006

MERCER COUNTY
qAx MAPOEPARTMENT

^_.
2o¢60u0u07l7

e^c^euea«+ d e*aand
b^xdv̂rhh t, pm,1,,,n3 oI R. C. Ssc.r^n

P,IeE Fur ReLOrtl in
nERCER COUNTYr OHIO
TAflABF R BARGERco p

313, 202 MarK C3tcfi9a F.tsrcer 02-06-2806 At
9UIT C DEED

01:73 nn.
28.90

C+xxroty lu>dW. HR 0o.k 209 Fove 147.4 - 1414

v+sa
^ -_-°----". 200600006747

ERIC J STRAWSER
ATTnRHEY Al LAH
Fo BOA 999
GGOVE CITtr OH 43123

'CRANSFERRED

FEB 0 s z0os

MARK G1EStGE
COUIJIti' AUDITOR

MERCER COUNTY. OHIO

0

DoNOa1oos



^ 40J3-20 N

N OZ EE-OV

40-33-15 N

N SL-EE-D4

40-33-10 N

N Ot-6E-04

40-33-5 N

ro

N 9-eS-oro



40-31-20 N 40-31-10 N

N OZ-LE-OY N 0t-lC•0b

40-31-0 N 40-30-50 N

N 0'iS-0tN 0S-OE-04

^-^S.z



40-31-50 N 40-31-40 N

N 05-LE-a4 N OY-L£-04

4o-31-30 N

N 0£-LE-o6

DON000555

,sal99P+



40-33-30 N

N ez-C¢-04 N 0Z-6£-04

40.33-15 N 40-3310 N

NSt-£"4 N0L-££-OD



TAB 37



1 IN THE SUPREME COURT OF OHIO
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STATE OF OHIO

EX REL., WAYNF, T_ DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD

COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OH1O 43229-6693

DEPOSITION of M. LEONE POWELL, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, and

pursuant to agreement of counse.l, at the Central

Service Building, 220 West Livingston Street, Celina,

Ohio 45822, on Wednesday, February 18, 2010, at, 2r16

p.m., before Edna M. Hawkins, Professional Court

Reporter and a Notary Public within and for the State

of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com

1
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On Behalt of Ohio Department of Natural

ReBources:

RaChe1 H. Stelzer,

Attorney at Law

Environmental Enforcement:

30 Bast Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

and

Rachel C. Brewer,

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008

2
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I N D E X

WITNESS;

Examinations DIRECT CROSS

By Ms. Stelzer 4

E X H I B I T S

RESPONDENT'S DESCRIPTION MARKPD

A Affidavit of M. Leone Powell 20
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M. LEONE POWELL

of lawful age, a witness herein, called as on

cross-examinatiotl, being first duly sworn, as

hereinafter certified, was examined and testificd as

follows:

CROSS-EXAMINATION

BY MS. STELZER:

Ms. Powell, my name is Rachel Stelzer

and I represent the Ohio Department of

Natural Resources, State of Ohio.

Q. Could you please state your name and

address for the record.

A. I go by i,eone, but my name is Mary

Lcone Powe77, 533 West Taylor, Lima, Ohio 45801.

Q. Should I call you Ms. Powell --

A. Leone.

MS. STELZER: Leone, okay. Leone,

have you ever been deposed before?

THE WI'I'NESS: No.

MS. STELZER: Okay. It's a pretty

simple process. My purpose today is to get

a better understanding of the flooding

that's occurring on your property. As we

go forward, it's important t.hat you speak

4
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loudly and clearly so the court reporter

can get down everything you're saying.

It's also important that if you don't

understand a question that I ask you that

you make sure you stop me and ask me to

clarify it. Can I get you to agree to do

that?

THE WI1'NESS, Yes.

Q. Okay. Leone, in preparing for your

deposition today, did you review any documents?

A. Not really.

Q. Did you look at anything?

A. I cash rent and I don't have much to

do with the farm.

Q- Okay, but in preparing tor your

deposition tociay, did you look at anything; did you

look at any documents?

A. oh, T looked at -- What was that-

Q - Did you, maybe, look at the Affidavit

you've already submitted in the case?

A. Yes.

Q. Okay. Did you look at anything else?

A. No.

Q. Okay. Leone, do you work any longer?

A. Yes.

5
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Q. where do you work?

A. I have an herb ship in my home.

Q. Okay. After high school, did you

pursue any further education?

A. No.

Q. Is your herb shop in the Lima, Ohio --

at the Lima, Ohio address you gave earlier?

A. Yes.

Q. Okay. Can you please descri.be the

location of the propcrty ttat you own that you allege

has been flooded in this case?

A. Well, I can't give you an address.

It's on Route 29 and the river runs rigfit through it.

Q_ Which river runs right through it?

A. The Wabash_

Q_ How many acres are we talking about?

A. There is 18 on one side and 44 on the

other side.

Q. So 18 on one side of the Wabash?

A. Right.

Q. Which side?

A. West.

Q. And the 44 is on the east?

A. East.

Q. Okay. So total 62 acres. Is that

6
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divided into separate parcels?

A. 1t's divided irito three parcel.s.

Q-

parcels?

A. Well, 1955.
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Q-

time?

I-tow long have you owned these three

Did you acquire all three at the same

A. Yes.

Q- How far away are these -- is this 62

acres from Grand Lake St. Marys, approximately?

A. I'm not sure.

Q - How far away is the 62 acres from

where the Wabash meets Heaver Creek?

A. Very close, but I'm not good at feet.

Q - Me neither. Less than a mile?

A. I don't recall.

Q-

property?

Can you see the Beaver Creek from your

A. Yes.

Q. Does anyone live on the 62 acres? Is

there a home?

A. It's been torn down. That's the third

flood. It's just an acre where the house was.

Q. When was the home torn down?

A. No one lived there for a long time.
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It was just empty. I don't recall for sure what --

when.

Q - Who owned ttie property before you?

A. I'm a thircl generation owner. It was

grandpa Powell's and then my in-laws and then my

husband's arid mirie and his sister. They are both

deceascd.

Q- outside your residence in Lima and

this 62 acres, do you own any other property in the

area?

A. No.

area?

Do you rent any other property in the

A. No.

Q - So on the 62 acres, there was at one

time a home that's sirice been torn down; correct?

A. Yes.

Q. Are there any other buildings that

remain on the 62 acres?

A. No.

Q. Any man-made structures?

A. No.

Q. The Wabas'h runs right through the 62

acres; correct?

A. Correct.

8



11

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q, Are there any other streams on the

property, that run through the property?

A. Not that I know of.

Q. Any water, any water courses?

A. There was sort of a ravine down from

ttie house_ T don't know -- 1 never saw water in it

Q. Okay.

A. -- but it looked ]iJcc it could have.

Q. How far away from where the house used

to sLand?

A. Twenty feet.

Q. Are there any trees on the property?

A. There was an orchard on the one acre,

where the house was.

0. Does that still sLand?

A. And then there's -- Pardon?

Q. Is t.hat still. standing? Is there

still an orchard on that one acre plot where the

house stood?

A. I don't know if it still bears fruit

or not, hut there's trees along the river.

Q. Trees along the Wabash on both sides?

A. Right. I don't know.

Q. But some trees?

9



11

E

1

2

3

4

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Right.

Q-

property?

You said that you cash rent the

A. Yes.

Q-

rent?

How many acres of the 62 do you cash

A. Bdcl1, I own half and my nephcww owns

half, so I get half of that.

Q. Who is your nephew?

A. Larry Posley.

Q. So total, how many of the 62 acres do

you and Larry cash rent?

A. He does noL cash rent; I cash rent.

Q_ Okay. So would it be fair to say that

he -- Does he farm half the property?

A. He hires it farmed.

Q. I'm sorry?

A. We have a farmer.

Q. You have a farmer. Who is that?

A. Mike Highley.

Q. So does Mike Iliqhley farm the entire

62 acres?

A. Yes.

Q. Who helps him; do you know'?

A. T don't know if anyone helps him.
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Q- Is that property used in any way?

A. No. I really think it's 58 acres

that's farmed.

Q. Does Mike Higliley pay per acre?

A. Yes.

Q. What rent per acre?

A. Seventy-five dollars.

Q. Since you acquired the property in

1955, has it always been used as farmland?

A. Yes.

Q. Who farmed it before Mike Highley?

A. I don't recall.. his name. I know it's

a long name that starts with R and for a couple years

it was one elderly man and then Mike started.

Q. So immediately before Mike Highiey,

was it. the elderly gentleman?

A. Yes.

How long did he farm the property?
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A. Oh, just two or three years, I think.

I can't remember Herb's last name.

Q. Is IIerb the last name with the R?

A. Sorry.

Q. Oh, that's okay. Do you remember the

elderly man's name?

A. No.

Q. We'll just call hiin the cldcrly man

then?

(Witness chuckling.)

Do you know if the 58 -- the 62 acres

is tiled?

A. Just a small portion, down low.

Q. Do you know how many acrea that is?

A. No.

Q. what percentage of your property is

tiled, 10 percent?

A. No. It's probably less than an acre.

MS. BREWER: And I'm going to instruct

you that you don't need to guess. If you

know something, you can tell her. If you

think that maybe you can estimate

something, you can tell her, but if you

don't know, you don't need to guess and T

don't know is a fine answer.
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THE WITNESS: All right.

Q. Do you know who put Lhat. tile in?

A. No.

Q. Do you know about when it was put. in?

A. T,at.e -50's or early -60's.

Q. When you owned the property?

A. Yes.

Q. Do you know who, specifically, put it

A. No.

Q. Did I already ask you that?

A. Yes.

Q. Sorry. Have you thought about makinq

improvements to the land to alleviate drainage

problems?

tile?

0 24 I partic

25

MS. BREWER: Objection. You can go

ahead and answer if you understand the question a

if you know.

A. I have not.

Q- Have you thought about laying more

A. No.

Q. Do you know if the properLy

pates in the Conservation Reserve Program?

A. Not recently that I know of. Years

13
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ago, I think they did a year or two.

Q. When was that?

A. Before I owned it.

Q. So before 1955?

A. I don't recall for sure, but I think

so.

Q - But siiice you acquired the property in

1955, it has not participated in the Conservation

Reserve Program?

A. No, not that I know of.

Q - Does the property participate in the

Wetlands Reserve Program?

A. I don't know.

Q. Were you aware at the time you

acquired the property, in 1955, if it flooded?

A. No.

Q. You weren't aware of any flooding on

the property?

A. Only one time, there was a little bit

down low. That's why they tiled i.t_

Q- When was that?

A. I don't recall, but I'd say late

'50's.

Q

was laid?

Around the time you told me the tile
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Q.

Yes.

Between -- Strike that. Do you have

any recollection of how long water stayed on your

property in the late -50's?

A. it must a not been long because the

corn came back up.

Q. 'Cause there was no crop damage during

that event?

A. Well, the one corn was about that tall

(Witness indicating

-- and the other was, like, a foot high, so it might

have been a foot less.

0. How much of the property was affected

in that flood event?

A. oh, less than an acre. Probably only

a half, as I picture it.

Q. Can you remember how long the water

stayed on the property?

MS. BREWER: objection.

A. No, not long or the crop woul.dn't have

come back up.

Q. How long does water have to stay on

the property before the crop won't come back?

MS. BREWER: Objection.
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A. T don't know.

Q. Okay. Since you acquired the property

in 1955 until the new spillway was built, in 1997,

did you experience any other flooding on your

property outside the event that you remember in the

late '50's?

A. I don't know.

Q. How long have you livcd in Lima, Ohio?

A. 1946.

Q. 1946, continuously until present?

A. Well, my husband went to Watch Macon

School, in Pittsburgh and we were gone for two years.

Q. Okay. When was that?

A. F'orty-seven, '48 and part of -49.

Q. Before the new spillway was

constructed in 1997, how many times had you been on

the property that we're talking about?

A. I've just driven by once or twice

Q. Once or twice in the entire time

you've owned it?

A. Well, my husband used to go out there

all the time; I didn't.

Okay, but how many times have you

actually walked around the property, physically, been

or the property?
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A. Oh, probably five or six times.

Q. Five or six times since 1955?

A. I used to go park in Che - where the

house was and look. I never walked around it that

many times.

Q. Does the five or six times include

those when you would park at the house?

A. No.

Q. Okay. So in addition to five or six

times being on the property, walking around a little

bit, there's been other times when you've just gone

to the house?

A. Right.

Q, who lived in the house before it was

torn town?

A. Oh, it was empty for years. I don't

know who lived there. It was before I was involved.

Q• Did your family, generations before

you, ever live in that house?

told

A. it was a granary and rny mother-in-law

ne they didn't have any place to live when they

got married in, I think, 1917; I'm not sure arid when

she put up the curtairis, the oats fell down.

(Chuckling.)

Q. So when you would park at the house,
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you weren't going to visit anyone?

A. No. My husband was pruning the

orchard and cleaning the yard, things like that.

Q. Did your husband plant the orchard?

A_ No. It was there.

Q. Do you know who planted the orchard?

A. No.

Q. How often did your husband have to go

ouC to the property to tend the orchard?

A. He just went 'cause he wanted to every

so oft.en, not, you know, maybe once a year.

Q. Okay. What kind of plant -- or what

kind of trees were they?

A. Apple, mostly and pear.

0. Did the orchard ever flood?

A. No. The one acre where the house and

orchard was, it never flooded.

Q - Is it on a higher ground than the rest

of the property?

A. Yes.

Q. Is it the highest point --

A. Yes.

Q. -- on this 62 acres?

A. Yes.

Q. The minor flood event that you talked
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that water on the property?

A. No. I just saw where the corn was

smaller Lhan the other corn.

Q. Okay. outside working in the orchard,

did your husband ever farm the property?

A. No. . . . . ..

4. Did yotir -- I'm sorry. Who.owned the

property before you did?

A. My in-laws and then his dad owned it;

Grandpa Powell owned it, then Dallas Powell owned it

then my husband and I and his sister.

Did Dallas Powell ever farm the13
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propert.y?

A. I don't know.

Q• Do you know if Grandpa Powell ever

farmed the property?

A. I don't -- I never heard anybody say,

but. I assume he did.

Q Since the spillway was changed, the

new spillway was put in, in 199'7, have you been out

to the property?

A. I've driven by.

Q. How many times?

A. Twice.
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Q. wnen?

A_ Probably, maybe `04; I'm not sure.

Q. Twice in 2004?

A. Probably '99; 1 don't recall Lor sure.

Q_ Do you remember why you drove by those

two times?

A. I was going to Indiana. I didn't go

just to go to the farm.

The two times you drove by, was there

water on the property?

A. No.

Q. Neither time?

A. No.

Q.

(Xerographic Document, headed,

Affidavit of M. Leone Powell, was

marked for identification Rxhibit: A.)

Leone, I'm going to handyou what's

beert marked Respondant's Exhibit A. If you could

review that for me, please.

(Witness complying.)

This is your Affidavit, dated June 20th, 2009;

correct?

A. Yes.

Q. And that's your signature on the

second page?

A. Yes.
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Q. Who prepared or typed this document?

MS. BREWER: Objection.

A. I don't know.

Q. Did you type it?

A. No.

Q. Could I direct your attention to

paragraph 4, of your Affidavit, in which it r.eads, "I

own lands which I believe, since ODNR replaced the

western spiliway of Grand Lake St. Marys, in 1997,

are subject to continuing, pcrsistent, frequent and

inevitable increased severe flooding from the western

spillway of Grand Lake St. Marys." Did I read that

correctly?

A. Yes.

Q. Your signature on page 2 verifies that

the information in this Affidavit is within your

personal knowledge and true and correct. Why is

paragraph 4 your belief?

A. From what our farmer, Mike Highley

told me.

Q• Have you discussed the flooding on

your property with anyone else?

A. No.

Q. What did Mike Highley tell you?

A. Just that it flooded all of it --
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Q. Flooded all of it?

A. -- except thaL -- it flooded the two

parcels, not the one where the house was.

Q. So did Mike Highley tell you how many

times the property had flooded?

A. No.

Q-

was?

Did he tell you how deep the water

A. No.

Q. Did he tell you how long it stayed on

the property?

A. No.

Q. What else did you guys calk about?

A. It was just a short phone coriversation

most of the time.

Q. But several different phone

conversations?

A. well, not especially about the

flooding.

Q. Okay. ?iow many times have you talked

to Mike Highley about the flooding on your property?

A. Just a couple times.

Q. Two?

A. Once in person and once on the phone.

Q. when did you guys speak in person?
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A. Probably June of '09.

Q. Was anyone else involved in that

conversation2

A. No.

Q. Just you and Mike Highley?

A. Yes.

Q. Who initiated uhe conversation in June

2009, about the flooding?

A. He came to Lima.

Q. Why?

A. He thought he should get involved in

this and not the owners.

Q. He thought he should get involved in

this lawsuit?

A. Yes.

Q. Why did he think he should be

involved?

A. I don't know.

Q. What did you tell him?

A. I told him to talk to a lawyer and

Larry_ Larry is more involved than I am.

Q. And Larry --

A. Posely.

Q. Who is your nephew? Did you guys talk

about anything else?
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A. No.

Q. Okay. That was in June, 2009. You

also mentioned that Mike Highley and you talked on

the phone about the flooding; correct?

A. That was probably -03 and I talked to

him -- maybe '04.

Q. So you talked to him in 2003 and 2004,

twice?

A. Yes.

0. Three times, total?

A. Yes.

Q. In 2003 and 2004 were those both phone

conversations?

A. Yes.

Q. So in the first phone conversation in

2003, what did you guys talk about?

A. Well, he told me about the flooding

and I asked him about cash renting.

Q. Um-hum. What did he tell you about

the flooding?

A. That it covered the two parcels, hut

not the one acre.

Q. Anything else?

A. No.

Q. Did he tell you about how high the
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water got?

A. No.

Q. How-long it st.ayed there?

A. No.

Q. Aow much of the two parcels was

affected?

A. He said all of it.

Q. Did you guys talk about anything else?

A. No.

Q. Did you do anything after talking to

him

Q.

A. No.

MS. NRF,WER: Objectiori.

with regard to the flooding?

Did you go out and personally look at

the floodinq on the property?

A. No.

MS. BREWER: Objection.

Q. Okay. In 2004, you mentioned that you

talked to him on the phone abotit the flooding again;

correct?

A. The main course was cash rent.

Q. In 2004, the meat o£ your conversation

was about cash rent?

A. Yeah.
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Q. But you did talk about flooding a

little bit.

A. I don't recall. He might have

mentioried it because he didn't want to give me

anymore money due to the floodinq.

Q. You aiready told us that Mike cash

rents the property for $75 per acre currently?

A. Yes.

Q. Has he always paid $75 per acre?

A. Yes.

Q. Since he started cash renting the

property 10-ish years ago?

A. I've always got the same arnount_

Q. Have you asked for more?

A. No, but I should.

Q. Has he asked for less?

A. No.

Q- In paragraph 5 of your Affidavit, so

at the bottom, you state, "To date, the most invasive

flood occurred in 2003, but my property has been

subject t.n continuing, persistent, frequent and

inevitable increased severe fiooding since 1997."

Did I read that correctly?

A. Yes.

Q. What is your basis for that
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understanding?

A. Just what Mike told me.

Q. How many times has Mike told you that

the property has flooded?

A. Maybe three; I don't recall.

Q. What don't you recall?

A. How many times he talked about the

Q. I'm interested in how many times he

said the property flooded.

A. I don't know. Since I cash rent, it

wasn't of much interest to me as if I would have been

trying t.o sell the crops.

Q. So you don't know how many times your

property has flooded since 1997?

MS. BREWER: Objection.

A. No.

Q_ On -- or excuse me -- In paragraph 2,

of your Affidavit, that paragraph refers to three

separate parcel numbers. Do those three parcels add

up to the 62 acres, more or less, we've been talking

about today?

A. I think 58_4, but I'm not positive.

Q. Okay, but it's --

A. That's farmed.
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Q. Those are the three parcels we've been

talking about?

A. And --

Q. One of these is the one-acre parcel

that you said the house on it?

A. That we do not farm.

Q. Okay. And -- Okay. But none of these

three parcels is your residence in Lima, Ohio?

A. No.

Q. What do you believe is the value of

your property today?

A. I do not know.

Q. FIas it been appraised recently?

A. Not that I know of.

Q. What do you hope to acconiplish from

this lawsuit?

A. Ge.t thern to lower the water so it

doesn't flood the land.

MS_ S'TEL'ZER: 7 think those are all my

questions.

MS. BREWER: I have just a couple

quick questions to ask you.

DIRECT EXAMINATION

BY MS. BREWER:

Q. When you talk to Mike Highley, do you
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Q. Who handles most of the work related

to your property, farming the property?

A. Mike.

Okay_ Arid who handles the cash

renting and the crop sharing that you and your nephew

have?

A. Mike sends me a check April and

October.

Okay. And does your nephew talk to

Mr. Highley directly?

A. Oh, I'm sure!

Q. Okay.

MS. BREWER: I think that's all I

have.

MS. STELZER: I don't have any

follow-up questions.

MS. BRE"vbER: Okay. When we're done

here today, the court reporter will go home

and transcribe cverything that we've said

and you have the right to read and review
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take the opportunity to do that. Would you

like to do that?

THE WITNESS: Yes.

MS. BREWER: Okay. Thank you.

MS. STELZER: Thank you.

(At 2:55 o'clock, PM, the deposition concluded.)
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STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of her aforesaid deposition the said M.

LEONE POWELL was sworn to depose the truth, the whole

truth and nothing but the truth; that the foregoing

is the deposition given at said time and place by the

said M. LEONE POWELL; that said deposition was taken

in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth; that

said deposition was taken by me; that the transcribed

deposition was submitted to the witness for her

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 26th day of March, 2010.

-------=----- -----
My Commission Expires: Edna M. Hawkins

September 17, 2012 Notary Public -- State of Ohio
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AFFIDAVIT OF M. LEONE PfDWELL

STATE OF OHIO )
) ss:

COUNTY OF ALLEN )

My name is M. Leone Powell, I am over the age of 21, and I am competent

to make this affidavit. The facts stated herein are within my personal knowledge

and are true and correct. I state as follows:

I. I am a Relator in this mandamus action against Respondent Sean D.

Logan, Director, Ohio Department of Natural Resources ("ODNR").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Numbers 42-003800.0000, 42-003400.0000, and 42-003200.0100.

3. I own lands that lie adjacent to or near Beaver Cz^eek andtor adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4. I own lands which I believe, since ODNR replaced the western

spillway of Grand Lake St. Maiys in 1997, are subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of

Grand Lake St. Marys.

5. To date, the most invasive flood occurred in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.



0

q

FURTHER AFFIANT SAI'ETH NAUGHT.

Sworn in my presence and subscribed before me this AJ-' day of June,

E

MICR0.ELLEY
NaWry Public, Syotg of Ohio

Commbsfon Enplres Aug.11, 2013

'2'

6. Since I have owned the property, my lands have been subject to

continuing, persistent, frequent, and inevitable increased severe flooding from the

westem spillway of Grand Lake St. Marys.

7. 1 have reviewed the Complaint and the facts relating to my real estate

and the flooding of my lands caused by ODNR from the western spillway of Grand

Lake St. Marys and swear that those facts are true and accurate, based on personal

knowledge.

2009.

0811712008 CUIUmUtls 108867 7 3



TAB 38



Original Transcript

E IN TIIE SUPREME COLJRT OF OHIO

STATE OF 01110 EX REL.
WAYNE T. DONER, ETAL.,

Relators, Case No: 2009-1292

V.

E

SEAN D. LOGAN, DTRECTOR
OHIO DEPARI'MENT OF
NA'PURAL RESOURCES, ET AI..

TELEPHONIC DEPOSITION OF

RHONDA E. POWELL

February 26, 2010
1:43 p.m.

Sutart Detroit
645 Giiswold Street, Suite 1300

Detroit, Michigan

Angela E. Broccardo, CSR 4679

^
A102I 0̂-

" EP ET©^^®

Nationwide Scheduling
Toll Free: 1.800.337.6638

Facsimile: 1.973.355.3094
www.deponet.com



E

Ll

1

^IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.

WAYNE T. DONER, ET AL.,

Relators,

V.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES, ET AL.,

Case No: 2009-1292

TELEPHONIC DEPOSITION

DEPONENT:

DATE:

RHONDA E. POWELL

Friday, February 26, 2010

TIME: 1:43 p.m,

LOCATION: Smart Detroit

645 Griswold Street, Suite 1300

Detroit, Michigan 48226

REPORTER: Angela E. Broccardo, CSR 4679

Nationwide Scheduling
Toll Free: 1.800.337.6638

DEPONET Facsimile: 1.973.355.3094
www.deponet.com



Rhonda E. Powell February 26, 2010

E

1]

3

TABLE OE' CONTENTS1

2

3

4

7

WITNESS

RHONDA E. POWELL

EXAMINATTON BY MR. MARTIN

EXAMINATIONBY MS.BREWER

RE-EXAMINATION BY MR. MARTIN

PAGE

4

20

21

10

11

16

17

18

19

20

21

22

23

24

25

EXIIIBI'P DESCRIPTION

(Exhibit attached to transcript.)
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I'll give you a full opportunity to answer the

question.

It's important that you have a verbal

answer, an audible answer to the responses. if you

shake your head or nod your head, that's something we

here in Ohio can't see, and the court reporter has a

hard time, you know, to translate that. into the

transcript. So it you give an audible, verbal answer,

that will help in that regard.

If you don't understand the question or you

have trouble hearing it, let me know that, and I'll

make sure to ask the question again or restate the

question so you understand it. I'1l assume that you

understand the question if you provide me an answer.

So if you don't understand the question, let me know

that, so we can, you know, clarify that.

Those are really sort of the main

guidelines. âoes all that make sense?

A. Yes.

Q. Okay. Now, Rhonda, could you state your full name and

spell that for the record, please?

A. Rhonda, R-h-o-n-d-a. Last name is Powell,

P-o-w-e-1-1.

Q. Okay. Let's start first with Exhibit A. It's an

affidavit, and you should have that with the court

Adlkk
Nationwide Scheduling
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7

Q. And do you live with your husband, Paul?

A. Yes.

Q. And same address?

A. Yes.

Q. How long have you lived in Michigan?

A. 19years:.. . ... . . . . .

Q. Did you ever live in Ohio?

A. Yes.

Q. When did you last live in Ohio?

A. We moved to Michigan in August of 1990. So a day

bcfore that. So early August of 1990, we lived in

Ohio, and the rest of my life.

Q. Where did you live in Ohio before you moved to

Michigan?

A. We spent, gosh, eight years, nine years in Toledo,

lived in Bowling Green while we were going tc> college,

and then I lived at home prior to that.

Q. And where was your home? Wher.e did you grow up?

A. I grew up in Mercer County.

Q. Did you attend high school there?

A. Yes. I went to Celina High School.

Q_ And after attendinq high school then, did you also

attend Bowling Green State University?

A. I did.

Q. And did you graduate?

^^^
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Q. I'm sorry, what was the name of that?

A. N as in Nancy, T as in Ted, H, Consultants.

Q. And where are they based?

A. Farmington Hills, Michigan.

Q. Do you know what type of consulting they do?

A. They did infrastructure and environmental engineering.

Q. What sort of work did you do when you were with that

firm?

A. I was their controller.

Q. I know a little bit about that area, but if you would

just maybe give me a brief description of what a

controller does.

A. I was in charge of all of the accounting and finance

areas of the company.

Q. Do you still work for them?

A. I do not.

Q. Are you currently employed?

A. I am not.

Q. After you were with that firm, did you work someplace

else between then and now?

A. I worked fbr a construction company for about six

months.

Q. And what is the name of the construction company, if

you can recall?

A. I only worked there for six months. They had a number

Nationwide 5cheduling
Toll Free: 1.800.337.6638
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www.deponet.com



Rhonda E. Powell. February 26, 2010

11

E

E

A. Yes.

Q. Was this property in your family?

A. It was actually owned by the husband of an aunt, and

he passed away, and we bought it from his heirs.

Q. And I believe you sat through your husband's

deposition, andI asked him some questions about the

ownership. Is it also your underst:anding that you and

your husband co-own this property with other people?

A. We own the property with my muther.

Q. Okay, with your mother_ And she is still a co-owner

to this day; right?

A. Yes.

Q. And I'm sorry, what is your mother's name?

A. Betty Powell.

Q. Okay. Betty Powell. And the two pieces of property

here that are described are in fact near the Beaver

Creek and ad7acent to the Wabash River; is that true?

A. Yes.

Q. And obviously -- I shouldn't say obviously, but it's

fair to say that you have a longer familiarity wiCh

this property than perhaps your husband may have?

A. I have familiarity with the area. That property was

not something that was, you know, much a part of my

life prior to owning it, but I'm familiar with Mercer

County and those waterways, yes.
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home. So I would have been to his property. I can't

say I actually stepped foot on my farmland, but I

would have been near it.

Q. During the time period from, we'll say '93-94, you

know, whenever you and your husband became

co-owners --

A. Right.

Q_ -- to 197, did you ever see any flooding on either of

those two parcels?

A. I don't recall any.

Q. And after '97, did you ever actually see any flooding

on those two parcels?

A. I did not personally see it, no_

Q. okay. Well, moving on to paragraph number 5, that

stateinent says that the most invasive flood occurred

in 2003. How do you know that that's when the most

A.

invasive flood occurred?

Based on information from my parents and my brother.

Q. And what type of information was that?

A. They would have told us, you know, how bad the

flooding was, you know. It was kind of an unusual

time of year. Most flooding would occur in the

spring. I believe that one was in July, which is not

saying that it is not possible, but it was more

unusual than -- you know, to have a July flood than,

Nationwide Scheduling
Toll Free: 1.800.337.6638
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A. My knowledge from growing up is that, when you farm

near a river or a creek, Chat you are, you know,

subject to possible flooding from excessive rairr or

from having the snow melt and so forth. My kriowledge

is that it seems to be a much greater frequency than I

recall from qrowing up. It seemed as a child the

floods were farther apart or less frequent or maybe

even less severe than what I've been told these have

been. I have not been down there to witness them, but

being told the number of times it happens, I can tell

you it seems to happen more often than I ever remember

it happening growing up.

Q. Okay. I thinlc I asked you about 2003, but -- and if I

aslced this before, I apologize, but after '97, 1997,

when your affidavit says the spillway was replaced,

did you, yourself, actually observe any flooding

conditions on your property since '97?

A. I did not personally see any flooding, no.

Q. So just so I'm clear then, the statement in paragraph

5 of your affidavit that indicates that since 1997

there has been "continuing, persistent., frequent, and

inevitable increascd scvere flooding," that was based

on information provided to you by your family inembers?

A. Right.

Q. Let's just go to paragraph 6. That's the second page

Nationwide Scheduling
ToIlFree: 1.800.337.6638
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replacement looked like?

A. No.

Q. Was that a no?

A. Yes, that was a no.

Q. Okay. Sorry.

A. That's okay.

Q. I just couldn't hear. Something on the phone there

shorted out. Have you ever seen any photographs of

flooding conditions on your property?

A. I did see some photographs, yes.

Q. And do you know who took those photographs?

A. I don't recall if it was my dad or my brother, one or

the other_ Tom or Jerry Powell would have done that.

Q. Did they give you copies of those photos?

A. No, they did not.

Q. I believe I asked you earlier about the replacement of

the spillway. I know your affidavit here in

paragraph 4 states that that spillway was replaced in

1997, but can you recall when you became aware that

the spillway was replaced?

MS_ BREWER: Objection.

TIIE WITNESS: I do not recall when I became

aware of that.

BY MR. MARTIN:

Q. Would it have been in 1997?

Nationwide Scheduling
Toll Free: 1.800.337.6638
Facsimile: 1.973.355.3094
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19

E

A. I don't recall.

MR. MARTIN: I'm just looking through my

notes here. I'm just seeing what other questions I

have left to ask.

BY MR. MARTIN:

Q. Mrs. Agnello, do you recall whether you reported any

crop loss to an insurance company?

A. We do not have crop irrsurance, so no, I did not.

Q. Do you know if you ever had suffered a monetary loss

as a result of any crop loss due to flooding on these

parcels?

A. Yes I know that the yields would have been lower.

Q. What year was that?

A. I could not tell you the years. I actually, at one

point in time, had a spreadsheet that tracked our

income on the property, and unfortunately my hard

drive died a year ago, or actually, two years ago riow,

and so I lost those records. But it is difficult when

you look at dollars, because dollars are influenced by

not only yield, but also prices. And I'm not so sure

that spreadsheet would have done much good if I had

it, but I could have certainly told you which years

were lower incomes.

Q. Okay.

A. But I don't have that inforination anymore.
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I remember floods as a child. As I said earlier, I
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don't recall it being as often as iL seeins to be now_

Q. Okay. Do you have any reason that you wouldn't

believe things that ouur mother or brother or dad were

t.el.l irtg you?

A. I would have no reason to not believe them_

Q. Okay.

MS. BREWER: I'm just checking my notes to

make sure there is nothing else I wanted to clear up.

I think that's all I have.

MR. MARTIN: Just one follow up.

RE-EXAMINATION

BY MR. MAR'1'iN:

Q. Ms. Brewcr asked you if you had any reason to doubt

the truth of the information your family may have

provided to you, but did you do any independent

investigation to confirm whether or not the statements

they provided to you were true and accurate?

A. In regards to?

Q. The flooding on your properties.

A. I wouldn't need independent verification. I can watch

weather reports and know when rains happen or when --

you know, when it is unusual. Growing up on a farm,

weather is something you always talk about. That's

one of the first things in a conversation. And I talk

Nationwide Scheduling
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the right to read and review the transcript to ensure

that everything you said was truthful and accurate. I

can't tell you that you should take the opportunity to

read and review, but I would say I recommend to most

of my clients that they do take that opportunity.

Would you like todo that?

THE WITNESS: Yes.

MS. BREWER: Thank you.

(The deposition was concluded at 2:14 p.m.)
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State of Michigan

County of Wayne }

I certify that this transcript is a

complete, true, and correct record of the testimony of

the witness held in this case.

I also certify that, prior to taking this

deposition, the witness was duly sworn or affirined to

tell the truth.

I further certify that T am not a relative

or an employee of an attorncy for a party, or a

relative or an employee of a party; and that I am not

financially interested, directly or indirectly, in the

matter.

March 8, 2010

Angela E. Broccardo, CSR-4679

Notary Public, Wayne County, Michigan
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DEPOSITION ERRATA SHEET

Our Assignment No. 123049/122760

Case Caption: Doner vs. Logan

DE:CL.FIRATION UNDER PENALTY OF PERJURY

I declare unde.r penalty of perjury that T

have read the entire transcript of my Deposition taken

in the captioned matter or the same has been read to

me, and the same is true and accurate, save and except

tor changes and/or corrections, if any, as indicated

by me on the DEPOSITION ERRATA SHEET hereof, with the

understanding that S offer these changes as i.f still

under oath.

s'
Signed on the / day of ,Ui 20L.

<^ --:
^

RI3ONDA E. POWELL
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DEPOSITION ERRATA SHEET

Page No._ff_Line No. (tS Change to:

Februaiy 26, 2010

Page No. Line No. Change to:

62
^.

CP

Reason £or change:

Reason for change:

Reason for change:

Page No. Line No. Change to:

Reason for change:_____

Page No. Line No_ Change to:

Reason for change:

Page No. _-Line No. Change to:_

Reason for change:

Page No. Line No. Change to:

Reason for change:

SIGNATURE:

RHONDA E. POWELL

DATE•
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Date: 03/08/2010

'fo: RHONDA POWELL C/O MARTf{A BRE W ER, ESQ.

Fromc DIREC"1'OR OF PRODUCTION

RE: WAYNE't. DONER, et al, vs.

SEAN D. LOGAN, et al.

File: 57050

Deposition ot: RHONDA POWEl.L

Deposition Date: 02/26/2010
Original Transcript Recipient: DAN MARTIN, ESQ.

cc: All eounsel present

Your signature is required as acknowledgment that you have read the transcript of your deposition in the

above-referenced niatter.

Please complete the following steps within 30 days of thc datc of this memorandum:

• Read the encloscd condenscd copy of the transcript of your deposition

• Make any coffections necessary on the Errata sheet only

• Sign the bottom of the Errata sheet

• Sign the Certificate

• Rettvn only the foliowing to our offices within 30 days of receipt of this memorandum:

• Original, executed Certificate

• Completed, signed Errata sheet

RETURN RF.QUESTED DOCUMENTS TO:

Depouct

2700 Centennial T'ower

101 Marietta Street

Atlanta, GA 30303

Please direct questions regarding this mentorandunt to DepoNet Client Support at 800.337.6638 or or

Cli entCare@,deponet.com.
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^`^ ^( -fy
AMfi9AVI'I' OF RHON19A E. ^$

STATE OF MIOIiIOAN )
) ss:

COUNTY OF LIV3NGS'I'ON )

My zaame is Rhonda E.-A-gt3e4o, I am over the age of 21, and I am eompetent

to make this affidavit. '1'be facts stated herein are w'sthir► my personal trnowledge

and are true and correct. I state as follows:

I, I am a Relator in this mandamus action against Respondent Sean D.

l,ogan,l3irector, Ohio Department of 1Vateual Resources ("O13NIt").

2. Specifically, I am an owner of real estate described as Mercer County

Parcel Phunbers 28-010400.0000 and 42-014000.0000.

3. 1 own lands that lie adjacent to or near Beaver Creek and/or adjacent

to or near the Wabash River near its confluence with Beaver Creek.

4, 1 own lands which, since ODNR replaced the western spillway of

Grand Lake St_ Marys in 1997, are subject to aontintning, persistent, frequent, and

inevitable increased severe flooding from the westens spillway of Grand Lake St.

Marys.

5. To date, the most invasive flood occursed in 2003, but my property

has been subject to continuing, persistent, frequent, and inevitable increased severe

flooding since 1997.

E



6. I have reviewed the Complaint and the facts relating to my real estate

and the flooding of my tands caused by ODNR. from the western spillway of Grand

Lake St. Marys and swear that fltose facts are true and accurate, based on personal

knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

^r^ ^^
Pthonaa E. ^ ^*

Sworn in my preseme and aitbscsiL+ed before me this alo^ day of June,

2009.

Notary Public

fomexwm
"my ^ ŝmzmmsm

,^^
wommmmm^
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