
IN THE SUPREMF, COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.

Relators,

V. Case No.: 2009-1292

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF
NATURAL RESOURCES, ET AL.

Respondents.

JOINT EXIIIBITS - VOLUME TEN

Bruce L. Ingram (0018008)
(Counsel of Record)
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Kristi Kress Wilhelmy (0078090)
Martha C. Brewer (0083788)
Vorys, Sater, Seymour and Pease LLP
52 Gast Cray Street
P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com
kkwilhulmy@vorys.com

mcbrewer@vorys.com

Attorneys for Relators

William J. Cole (0067778)
(Counsel qfRecord)
Mindy Worly (0037395)
Jennifer S.M. Croskey (0072379)
Assistant Attorneys General
30 East Broad Street, 260' Floor
Columbus, Ohio 43215
Tel: (614) 466-2980; Fax: (866) 354-4086
william.cole@ohioattorneygeneral.gov
mindy.worly a ohioattorneygeneral.gov
j ennifer.croskey@ohioattomeygeneral.gov

Dale T. Vitale (0021754)
Rachel H. Stelzer (0083124)
Daniel J. Martin (0065249)
Assistant Attomeys Gcneral
Environmental Enforcement Section
2045 Morse Road # D-2
Columbus, Ohio 43229
Tel.: (614) 265-6870; Fax: (614) 268-8871
dale.vitale@ohioattomeygeneral.gov
rachel.stelzer@ohioattorneygeneral.gov
daniel.martin@ohioattomeygeneral.gov

Attorney.s for Respondents



The parties to this action, by and through their respective attorneys, hereby jointly

submit, for purposes of this action only, that each of the exhibits listed below are authentic for all

purposes in this action:

Tab 1)escription

64 Deposition Transcript with Exhibits of Jerry Weisman taken February 19,

2010

65 Deposition Transcript with Exhibits of Vicki L. Weisman taken February 18,
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.
SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of JERRY WEISMAN,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohi.o Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 19, 2010, at. 11:00 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

William Cole
Senior Assistant Attorney General

Executive Agencies

30 East Broad Street, F'loor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H- Fusonie, Esq.

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008

25
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C O N T EK T S

WITNESS CROSS DIRECT RECROSS

Jerry Weisman W-4 F-62 C-62

E X H I II I T S

RESPONDENT'S DESCRIPTTON MARKED

A Affidavit 8

B Farm Service Agency 31
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JERRY WEISMAN

of lawful age, a witness herein, having been duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MR. COLE:

Q. Mr. Weisman, S'm Bill Cole, I'm one

of the attorneys representing the Department of

Natural Resources in this lawsuiL. I'm taking

your deposition, and I just got a couple things I

want to go over with you. If you can go ahead and

give verbal answers to my questions. Don't give

head nods or the ah-huhs because it's being

transcribed.

A. Sure.

Q. If you have any questions, if the

question I ask you is confusing, you don't

understand, please ask me to rephrase it. I'm not

trying here to trick you into answering, or you

cari tell your attorney. I would ask that you

don't start answering until I'm done asking the

question. I'll do my best not to interrupt you,

too.

A. Okay.

Q. And I don't think we're gonna be
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here that long, but if you need to take a break,

it's no problem. The only condition is if there's

a question that's pending, I'd like you to answer

it before you take a break.

A. Okay.

Q. Fair enough?

A. Okay_

Q. You have any questions before we

begin?

A. No.

Q. Can you go ahead and state your

name and spell your last name for the record?

A. Jerry, J-e-r-r-y, Weisman,

W-e-i-s-m-a-n.

Q. where do you live?

A. 7984 US 127 Celina.

Q. And how long have you lived there?

A. Thirty-seven years.

Q. Did you live in Celina before that?

A. Yes.

Q. Where did you live?

A. Ah.

Q. You don't have to give me an exact

address, an area of town.

A. Just down the road, north of
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1 Celina at my father's house.

2 Q. Are you a life-long residerit of the

3 area?

4 A. Yes.

5 Q. Can you give me your educational

6 background?

7 A. High school.

8 Q. Graduate?

9 A. Yes.

10 Q. Any formal education beyond high

11 school?

12 A. I did one quarter of college.

13 Q. Where was that?

14 A. Wright State branch?

15 Q. What?

16 A. Business, I just took some business

17 classes.

18 Q. Have you ever had any training in

19 agriculture?

20 MR. FUSONIE: Objection. Vague.

23, Q. Any -- Let me -- Any formal

22 training?

23 A. No.

24 Q• Any formal training or experience

2511 in engineering?
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A. No.

2 Q. Formal training or experience in

3 water drainage, hydrolics or hydroloqy, somethirig

4 like that?

5 A. No.

6 Q. And are you married, sir?

7 A. Yes.

8 Q. And who's your wife?

9 A. Vicky.

10 Q. Any children?

11 A. Yes.

12 Q. How many?

13 A.

14 Q. How old are they?

15 A. My son is 28 and my daughter, well,

16 she will be 31 Sunday.

17 Q. Oh, okay. Where do they live? Do

18 they live in the Celina area?

19 A. My son does, my daughter lives in

20 the Columbus area.

21 Q. Does your son own property that --

22 A. No.

23 Q. -- may have been flooded?

24
E

A. No.

25 Q. Good. Don't have to go any
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1 further.

^ 2 (Affidavit, marked for identification
Repondent's - Jerry Weisman -

3 Exhibit A.)

4 Q. Mr. Weisman, I'm gonna --

5 MR. COLE: It's his affidavit, you

6 got it?

7 MR. FUSONI:E: Yeah.

8 Affidavit with theCOLEMR . :

9 exhibit.

10 Q. Gonna hand you what I've marked

11 States or Respondent's Exhibit A. Take a quick

12 look at that. If you go to Page 3.

E
13 MR. COLE: Take a time out.

14 (Off the record)

15 COURT REPORTER: Okay. Back on the

16 record.

17 Q. If you would turn to Page 3?

18 A. Okay.

19 Q. Is that your signature?

20 A. Yes?

21 Q. All right. Now, Mr. Weisman, do

22 you know who prepared this affidavit?

23 MR. FUSONIE: Objection. Vague.

[A
24 A. I gave the information for this

25 affidavit.



9

E

E

E

2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Who typed it up?

A. My attorneys did.

Q. You provided the information here

before they typed it up?

A. Yes.

When you signed it did you read it,

confirm that everything there was what you had

provided?

A. Yes.

Q• Do you know if any of the

information in this affidavit, any of the

statements are not accurate maybe because

something changed or maybe you realized something

is wrong now?

A. No.

Q• As far as you know, to your

i-nforination and belief, this is all accurate?

A. Yes.

Q. Now, you've -- your affidavit

identifies one parcel of property and that's

identified beginning on Paragraph 2, correct?

A. Yes.

Q. Do you own any other properties?

A. Yes.

Q. All right. Are any of the other
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this aftidavit, do you claim have been damaged by

flooding?

A. No.

Q. All right. So we're just talking

about one parcel here?

A. Yes.

Q. And I'm sure it's obvious, is that

Is there a picture of that parcel attached as

Exhibit 1 to your affidavit?

A. Yes.

Q. So when I talk -- Unless I say

otherwise when I mention "land or property" I'm

talking about this parcel.

A. Okay.

Q.

property?

How long have you owned the

A. Bought it in 1986.

Q. Cari you tell me about the sale when

you bought it?

A. I bought it from an individual, and

I actually farmed it over 10 years before I bought

it from the individual.

0
24 11 Q- Who did you buy it from?

A. Robert Heckman.25
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Q. Do you know how long he had the

property?

A. Approximately two years.

Q. And do you know how he acquired

that property?

A. I don't remember how he acquired

it. I don't remember how he acquired it.

Q. Do you know who owned it before

him?

A. Mr. Hone, and I don't remember a

first name, but Mr. Hone.

Q. H-o --

A. H-o-n-e.

Q. And the property is about hundred

and 15.63 acres (115.63), is that correct?

A. Yes.

Q. Okay. And is that -- is the -- is

- on Exhibit 1 there, is your property the one

that's bounded by white boundary lines'?

A. Yes.

Q. All right. So there's -- it looks

like there's a carve out on the left-hand side

there in the middle, you do noL own that property?

A. No, I do not.

Q. All right. Can you tell me --
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let's see, it looks like that's Erastus-Durbin

Road on the left, correct?

A. Yes.

Q. And that's -- Just so I'm clear,

that's to the west?

A. Yes.

Q.

north?

What boarders your property on the

A. Bunker. Hill Road.

Q. And then is that private property

then north of that of Bunker Hill?

A. Yes.

Q. How about on the east side?

A. That's private property, also.

Q. That's just -- Is there a road

there or is that just the property line?

A. It's just the property line.

Q. And how about the southern part?

A. State Route 29 is -- lays against

the state has a right away for their side ditch

and stuff up against my property.

Q. And this line here, is that Beaver

Creek?

® 24 I) A. Yes.

Q. Al]. right. In the southwest25
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corrier?

A. Yes.

Q. All right. Who owns the -- Do you

know who owns this property in the middle there?

A. I don't remember the lady, it's a

single lady and I do not remember her riame, no.

Q. Is there a house on t:hat property?

A. Yes, there is.

Q. She lives there?

A. Yes.

Q. Tell me briefly about the other

properties you own?

A. I have a 40 acre farm, that was my

father's, it would be northeast of this property.

Q. How far?

A. Approximately five miles.

Q. Okay. Other properties?

A. No, that's it.

Q. Have you had that 40 acre farm

appraised ever?

A. Probably when my father passed

away, but it would have been appraised for the

estate.

When did you acquire that property?

A. In, I think it was put in my name
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in 2001.

Q. All right. Do you know what the

value of that property was?

A. I do not remember.

Q. Do you know what: it is now?

A. No, I really don't.

Q. Any structures on that property?

A. Yes. There's t.hree grain bins,

there's a house, a machine shed, and there's a hog

house that is not used.

Q. You live in that house?

A. No, I do not.

Q. Does someone rent from you?

A. Yes.

Q. Who's that?

A. F3ruggeman, Mrs. Bruggeman_

Q. What does she pay in rent?

A. $450.00 a month?

Q. Do you personally farm other, the

40 acres?

A. Yes. -

Q. Do you personally farm this parcel?

A. Yes.

Q. 'Phat's in this case?

A. Yes, I do.
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Q. Any other property in the area

that you own?

A. No.

Q. Do you own your house?

A. I have a life-time lease on my

house. I don't actually own it. I have a

life-time lease.

Q. Can you tell me a little bit about

that?

A. The farm I live on, my father moved

there when I was li.ke five years old and I've

always lived there, I grew up on it, and we wanted

-- my wife always wanted to own a house, and --

The house was actually refurbished but they didn't

want it remodeled or nothing. So I come into

agreement with the owners, and I have a life-time

lease there, and I remodeled the house.

Q.

house?

Any land with that or is it just a

A. No, just the buildings.

Q• Where is that in relation to, the

parcel in this case?

A. It's north of Celina a mile and a

half, so it would be like seven miles away from

this.
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Q- Your wife is a co-owner of this

^ 2 property, correct?

A. Yes.

4 Q - Is there anyone else that you know

5 of who is an owner of the property?

6 A. No.

Q- Do you lease any of this property

8 to anyone?

9 A. No.

10 Q. What's the use of the property?

11 A. Agriculture.

12 Q. What do you grow on it?

13 A. Corn and soybeans.

74 Q. As far as you know, is the property

15 Let me ask you this: As long as you've owned

16 it, has it always been farmed, has it's always

17 been agriculture?

18 A. Yes.

19 Q- And you said you personally farmed

20 it 10 years prior to owning it, that's correct?

21 A. Yes.

22 Q. You had a relatioriship then with

23 Mr_ Heckman on that?

24
1:1

A. Yes, it was share 50-50 share crop

25 lease.
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Q- Can you tell me about, a little bit

more about that, the amounts involved?

A. The landowner which is Mr. Heckman,

furnished the land, and also half of inputs,

ferti_lizer, seeds, et cetera. I furnished my half

of the inputs, plus the labor and machinery and

the crop was split 50-50_

Q-

else?

what, did you pay 'em anything

A. No.

Q. Strictly off the proceeds?

A. Yes-

Q. Okay. Other than, other than this

property and the 40 acres you mentioned earlier,

do you farm any other properties?

A- Yes, I do.

Q. okay. Where else do you farm?

A. Do you mean in relation to this

farm or you want? I farm between where I live on

127 north of Celina I farm several farms between

that and this farm. -

Q. How many? Take your time-

A. Nine.

Q. And, well, nine of them, okay. Are

they -- where are those nine, are they spread
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thr.oughout Celina?

A. Yes, they're all located -- Where I

live is just north of Celina, the rest of 'em

would be west of 127 towards this. They're all up

north; also would be north somewhat in relation to

this farm.

Q. Let me ask you this: If you know,

are any of the other nine farms that you farm, are

any of those properties ttie subject of this suit?

A. No.

Q. Then I'm not gonna ask you anything

more, I don't think, all right.

Do you have any other rights on any

other property, leases, ownership?

A_ No.

Q. How far -- Going back to the

property here that's at issue in this case. How

far is this parcel from Grand Lake-St. Mary's and

from the west bank of the spillway?

A. I would say approximately seven

miles_

Q. Oh, I forgot to ask you. I asked

you was it always faraned since you owned it. As

far as you know, has this parcel always been

farmed?
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A. Yes, as far as I know.

4. Do you know whether your parcel is

that flood plain?

A. I don't know.

Q. Are there -- It's doesn't appear

front the picture, but are there any manmade

structures ori your property?

A. No.

Q. Can you tell me about the

typography of the property?

A. It has a little bit, it has some

slope to it, other than that I don't know.

Q. Can you tell me about that, where

the slope starts or ends?

A. It would basically start at beaver

and just work its way north.

Q. So on the -- on the exhibit it

would be, the slope would be kind of in the

southwest part?

A. Actually the slope would be the

whole -- the whole farm slopes to the north.

The high part of the property would

be at the south?

A. No, the high point would actually

be -- The high point would altnost be where the



20

E

E

E

1

2

3

4

5

6

7

8

9

10

11

1.2

13

14

15

16

17

18

19

20

21

22

23

24

25

line is where the flood was of '03, that was the

high point.

Q_ The exhibit is shaded. Who

actually physically shaded that?

A. I did.

Q. All right. Is the non-shaded part,

which would be the northern part, is that at a

higher elevation or to the west of the property?

A. Somewhat, yes.

Q. Okay. Do you know the grade of

the slope?

A. No, I do not.

Q. Any part of this parcel that is not

farmable or is not farmed?

A. No.

Q. Trees on the property?

A. No.

Q. Hills?

A. What do you mean by "hill?"

Q. Hills beyond what we've talked

about with the slope? -

A. No.

Q. Good question though. All right.

How about ditches, you know?

A. No_ Beaver is the only ditch on
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the property.

Q• Do you know, do you know how far

the bank to the river bed is on beaver when it

goes on your property?

MR. FUSONIE: Objection.

A. Could you clarify that?

Q- Okay. From where beaver boarders,

there's gonna be the river bed or the creek bed,

should say, do you know how far down that goes?

A. Oh, I'm not sure, no.

Q. You never measured that?

A- No.

Q. Do you know if that's a -- Do you

know if it's uniform throughout, is it a deeper

bed at a certain point?

A. No, I don't know.

Q. You don't know?

A. No.

MR. FUSON7E: Objection.

Q. Okay. About how many acres -- The

area that's shaded, is that the part that's you

say has been affected by flooding?

A. Yes.

Q. Was this shading to represent a

particular flood or a particular year?
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A. Yes, '03.

Q. 2003 flood?

A. Yes.

Q. All right. Was that -- I'm gonna

ask you more questions later, but just right now.

Since 1997 when the spillway was changed, was that

the most severe flood on your property in 2003?

A. Yes.

Q. All right. Do you know how many

acres is shaded?

A. I would say approximately 60.

Q. okay. So maybe a little bit more

than half?

A. Yes.

Q. All right. Do you know, do you

know if this little carve-out parcel here, whether

that flooded, too, or has flooded?

A. I don't believe it has. There's

some embankments around this property. I mean

it's natural when they built the building, so T

think the water basically stoppe-d there. If it

went in, it was very little.

Q. Do you know how high those

embankments are?

A. No, I don't.
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Q. Is all of this property tillable?

A. Yes, except the right-of-way would

be, but, yes, yes.

Q_ Physically though?

A. Yes.

Q. Do you know what the makeup of the

soil is?

A. No, I do not.

Q•

your land?

Any existing drainage system on

A. In the part, the lower part here.

Q. The part that's shaded?

A. Yes. There is a surface drain to

let the water out, but other than that there's no

tile on this part.

Q• Tell me a little bit more about the

drainage on the southern part?

A. Basically all it is, is that -- So

when the water, when beaver comes out and when

beaver actually goes back down, the water can help

get away a little faster. It helps some, it's not

a cure-all., but it does help a little.

Q. That's a manmade system?

A. Yes, that was put in there, yes.

Q. Do you know when that was put in
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there?

A. I don't remember.

Q. Do you know if it was there before

1997?

A. No.

Q. You don't kriow or it was not?

A. Oh, it was not.

Q.

flooding?

Was it put in there because of the

A. Yes.

Q. Did you put it in?

A. I hired -- Yes.

Q. You hired somebody to do it?

A_ Yes.

Q. Any sort of drainage system in the

northern part?

A. There are a few tile, but it's not

-- the whole thing is not, just a few tile.

Q. Do you know how long those tiles

have been there?

A. Some of 'ein was put in before I

owned it, so it would be pre '86, and then I had a

few put on; would be like seven, eight years ago,

I'm not sure.

Q. Other than the right-of-way, any
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easements on your property that I know of?

A. There's an easement along beaver

that the county uses to maintain to spray brush

and stuff like that.

Q. Any others?

A. NO.

Q. Have you ever heard of the

Conservation Reserve Program?

A. Yes.

Q. Do you participate in that?

A. No.

Q. No filter strips on the property?

A. No.

Q. You ever heard of the Wetlands

Reserve Program?

A. Yes.

Q. Do you participate in that?

A. No.

Q. By the way, when I say "you" I am

presuming that you and your wife make joint

decisions about the larid; is that affair

assumption?

A. Yes.

Q. Okay. Don't always agree maybe.

All right. Does -- I apologize if I asked this:
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Does anyone other than the right-of-ways that

you've mentioned, does anyone else have any

property rights on your parcel --

A. No.

Q. --

A. No.

besides you and Vicky?

Q. I'm qonna ask you some questions

about water and flooding on the property, and

these initial questions I want -- all of these are

gonna be before 1997 when the spillway was built,

all right.

A. Okay.

Q. Did the property, any part of the

property ever flood at all before 1997?

A. Yes.

Q. Okay. Can you tell me about that?

A. If the lake was high enough, even

with the old spillway, I would get a little water,

I would say approximately maybe 10 or 15 acres

maximum, and it didn't stay long because then

beaver did go down faster than it does now.

Q. Where are the 10 or 15 acres or

so, where would those be?

A. They would lie rigtit along the

creek itself.
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Q. Iri the southwest corner?

A. Yeah, yeah, basically, any, yeah.

Q. How deep would the water get?

A. Probably only 12 to 16 inches,

something like that.

Q - And how often would that occur?

A. It would depend on the lake level,

because if the lake was down, you know, probably

most years I could get somewhat. Seemed like I

would get some flooding, it varied on the amount.

Q. okay. So at least once a year

approximately?

A. Approximately, yeah.

Q - And when it did flood, how long did

the water stay on the land?

A. Back then it probably only stayed

four or five days.

Q. How deep would you say, I didn't --

A. 12 to 16 inches.

Q. And what caused that?

A. I don't understand what you mean.

Q. What would cause the flooding

before 1997?

A. Beaver would go out of the its

banks.
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Q. Do you know why beaver would go out

of its bank?

A. Because the lake water would come

over, you know, and it would be too much water,

lake would come over the spillway.

Q. And again what would cause the lake

water to come over?

A. Rain.

MR. COLE: Off the record.

(Off the record)

COURT REPORTER: Back on the

record.

MR. COLE; Yeah.

Q. Okay. Were there any other -- Did

you get any other flooding on your property, other

parts of your property other than what you've

described?

A. Oti, no.

Q. Would parts of your property flood

not near the creek because of the heavy rain?

A. No.

Q. Before 1997 when you did get

flooding, was it a particular time of year when it

would flood?

MR. FUSONIE: Objection.
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A. It would vary depending on some

times, yeah, in the spring, but it would vary

again on lake level if we had a high lake in the

summer and we got a lot of rain I would gct it in

the summer, too.

Q. When it did flood i.n those 10 or 15

acres, was it uniform level or would it be more

flooding in area than some others?

MR. FUSONIE: Objection.

A. I really don't remember.

Q. Did you get -- Before '97 when you

had flooding on your property, did it -- did you

have any damage, any harm because of that?

A. I don't understand what you mean.

Q- When before '97 when you had

flooding, did you lose any crops because of that?

A. Oh, yes.

Q. Did you get debris on your

property?

A. Yes.

Q. - Did it damage the makeup of the

land, the soil?

A. Yes. You get -- With this water

land I get a lot of soil compaction, the water

compacts the soil.
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MR. FUSONIE: We're talking about

prior to 1997?

Q.

MR. WEISMAN: Yeah.

Yeah. When the land flooded again

before '97, was it usable while it was flooded?

A. No.

Q• Did you ever make any records,

written records --

A. No.

Q. -- of your property before, before

1997?

A. No, I did not. I'm sorry.

Q. I know you know the answer.

A. I'm sorry.

Q. And I'in not one to throw a looper

at the end, maybe I will just to keep you honest,

but. Before 1997 did you take any action to

lessen the flooding?

A. Not physically. I did talk to John

Zumberge who had been fighting the state ODNR

about the flooding, but other than contacting the

state, no, I did not_

Q. What did you discuss with

Mr.. Zumberge, and spell that for the court

reporter?
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A. Z-u-m-b-e-r-g-e.

Q. All right. And what did you talk

about with him?

A. What he was doing. He was actually

lobbying. I think he even had an attorney to try

to lessen the damage to our property, everybody's

property on the beaver.

Q. You recall when you talked to him?

A. No, I did not.

Q. Was it more than five years? Was

your it like -- All right. If you don't recall,

that's fine. Anyone else try to do so anything?

A. No.

Q. All right. Do you have crop

insurance?

A. Yes, I do.

MR. COLE: Go ahead and mark this

as B Tom. marked for identification.

(Farm Service Agency, marked for

identification as Respondent's -

Jerry Weisman - Exhibit B.)

Q. I'm gonna hand you some papers that

I have that were provided to us from your counsel

which I've marked as Exhibit B, and it starts

with -- if you look at the bottom righthand

corner, this is a stamping system ttiat your
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attorney used, it says DON001487, do you see that?

A. Yes.

Q. I'm not gonna ask you a lot of

questions about this, but if we could just go kind

of page-by-page, I'd like you. to just let me know

if you recognize this and if you could identify it

starting with the lst page there, the 1487; do you

recognize that?

A. Yes.

Q. And what is it?

A. It's a -- this is a disaster

payment from the USll for the year of -- well, it

does, it's not being specific, from '94 through

198, so I'm not sure what year it actually was.

Q. Does the information there appear

accurate to you?

A. Yes.

Q. Then if you go to the next page

1488?

A. This is also a disaster payment for

the year 1999.

Q. Accurate inforination?

A. Yes.

Q. It appears? Okay. And go to the

next page, can you identify that?
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A. Yes. This is a crop insurance

payment for a crop loss and the year would be

2000.

Q- Is that the company that you have

your insurance policy with?

A. Yes, it is.

Q. Can you tell me about the policy?

A. Ah.

Q. Well, I'm gonna -- I'll will

withdraw. Let's go through these exhibits. Next

page.

A. Okay. This is also a disaster

program for 1999?

Q. Accurate?

A. Yes.

Q. Next page 1491?

A. This would be a crop insurance

payment for crop loss.

Q. 2001?

A. 2001?

Q. Accurate?

A. Yes.

Q. Next page, this is 1492, although

it is a little cut off at the bottom, and I'm

sorry about that.
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A. This would be crop insurance

adjustment for crop losses in,2002.

Q. And accurate?

A. Yes. I might add this is also -

have crop insurance, it's called Revenue

Insurance, so part of this is also based on

prices.

Q- A1l right. Next page 1493?

A. This would be disaster -- yes,

disaster program for '02, I believe.

Q. Okay. Accurate?

A. Yes.

Q. Okay. The next one 1494?

A. Yes. I believe that. is also a

breakdown of the previous page.

Q. All right. Accurate?

A. Yes.

Q. Okay. Page 1495.

A. okay. For crop losses in 2005?

Q. Accurate?

A. Yes.

Q. Page 1496. It's a bates stamp just

for the record. Go a head.

A. This is crop losses for '03 to '05

from the USDA.
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Q. Accurate?

A. Yes.

Q. Next page 1497?

A. This is a crop insurance of crop

losses for the year '06, 19 or 2006, I'm sorry.

Q. Accurate?

A. Yes.

Q. And the last page 1498?

A. This would be crop insurance for

2008, and this also reflects revenue besides yield

losses.

Q. Accurate?

A. Yes.

Q. Have you received a statenient for.

2009 from crop insurance?

A. Yes, I have.

Q. Is it in here?

A. No, because I did not have it at

the time these were compiled.

MR. COLE: Can we get that?

MR. FUSONIE: Yeah.

A. I have no losses on that farm from

it.

® 24I1 Q. Okay. You have -- No payments or

anything?25
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A. No payments, no.

MR. COLE: All right. If that's

the case, he's -- that's under oath and

this, that's fine.

Q-

MR. FUSONIE: Okay.

When did you -- How long have you

had crop insurance?

A. I want to say approximately 20

years, I'm not really sure of the first date I l.ad

it, but.

Q. So that makes it about 1990-'91,

1990? Approximately?

A. Actually it might have.

Q. That's okay.

A. I've probably had it longer. I've

switched kinds, that's why I'm trying to, you

know. I've really probably had it almost 30 years

the more I -- 'cause I've upped the coverage and

stuff over the years.

Q. Can you tell me about your current

policy, can you tell me about that?

A. The current policy I have is

revenue insurance and it's based on prices plus

crop losses. Also there is a combination thing.

Q. And how does it work, and I'm kind
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of ignorant about insurance, so talk to me like a

laymeri?

A. The revenue part is based on --

they set our target price in the spring and one in

the fall, and if there's a difference that is paid

against your yields. So if your yields are dowri,

you could collect, you wi_11 collect the money, the

different in the two prices against your yield,

but if your yields are up, you may collect nothing

froin the revenue.

Q - Now, the times that you -- the

statements that show when you've been paid?

A. Uh-huh.

Q. Have those losses been due to

flooding?

A. Some of 'em have.

Q. All right. Tell me a little bit

about that if you can, what besides flooding

caused crop loss for you?

A. Drought that, drought and flooding

would be the only two.

Q- Do you know approximately how much

money you've received since 1997 of crop insurance

payments due to flooding?

A. No, I do not.
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Q - Would it be more than half of the

total you've received?

A. As it relates to that, the property

at issue?

Q• Yes, yeah, absolutely- Yeah, and

let me stop you, Mr. Weisman, I'm only concerned

about the parcel in this case?

A. I would say, yes.

Q• All right. Does the -- Are

Does the policy -- Is the policy based on the

total properties you own, do you have insurance

for all your parcels?

A. The policy is split up in units and

each farm is a different unit, so this would be a

separate unit right here.

Q, oh, okay. So do you have a,

basically a single policy for this farm?

A. I have one large policy but it's

all the broken down unit. So I could have a loss

on one farm and not another one and it doesn't

affect each area.

Q• All right. So you might have no

problems with all but one of your parcels, but one

that you do use you still could get a payment due

to a crop loss on that?
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A. Yes.

Q. Or on that parcel?

A. Yes.

Q. For the parcel in this case, this

parcel, when have you had losses due to flooding?

A. Do you want, you want, are you

asking for specific years or?

Q• Yeah, if you can maybe going back?

A. I know in 108 and '05 and '03 for sure,

and there could be more, but those are the ones I cari

remember those years for sure.

Q. Those specific years you had crop

losses due to fl.ooding?

A. Yes.

Q. And in those speci_fic years you

made claims that were paid due to crop loss due to

flooding? Sorry, I added the last -- You made

claims ori that land?

A. I believe I did, yes.

Q. And you got payments for those?

A. I don't remember.

Q. Do you remember whether a clai.m was

ever disallowed?

A. Disallowed?

Q. Yes?
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A. No.

Q. Any flooding in 2009?

A. I had early spring flooding, yes.

Q. Did you suffer any crop losses

because of that in 109?

A. The crop was not planted but it

held my planting days back.

Q. So it delayed the planting?

A. Delayed my planting, yes.

Q. Did you make a claim in '09 because

of that?

A. No.

Q - Would that -- I'm not asking you to

be an insurance expert, but would a delay due to

flooding be a, would that constitute a crop loss?

A. It could because the longer delay

is, the chances are ny crop yields would be less.

Q• Was your crop, if you know, was

your crop, overall crop yield for this parcel in

2009, less than it would have been without

flooding?

A. I don't know.

Q• Okay. Have you ever used this

® 241I land for any purpose other than farming?

A. No.25
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Have you ever had this property

appraised or valued?

A. No.

Q. Do you know what you paid for it?

A. Yes.

Q. What did you pay?

A. 1,500.

Q. Per acre?

A. Per acre, yes.

Q. Let's say within a mile radius, all

directions of this parcel, okay, any non-farm

property, and I don't mean roads but I mean other

parcels, is it totally surrounded by farm, other

farm property?

A. Yes.

Q. Do you know where, in any

direction, where the nearest, either residential

commercial property is, how close it gets to

yours?

A. Can you be more specific?

Q. Where is the -- In relationship to

this parcel, where is the closest land that is

used for something other than farming?

A. There would be a few homesteads,

other than that there's nothing else close to
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0. Are there any housing or industrial

developments?

A. No.

Q. Anywhere near

A. No.

Q• hin a mile or more, well, no,

with more of course but within two miles?

A. No.

Q- A1l right. I'm gonna ask you

some questions about post '97 when the spi]lway

was modified. Let me take you to Paragraph 5

Exhibit A there, sir. You refer to ODNR's cur'rent

lake level management practices, and again I'm

quoting.you, which include or quoting the

affidavit which include maintaining increased lake

levels and use of the spillway for virtually all

water flow out of Grand Lake-St. Mary's; do you

see that?

A. Yes.

When did you learn about that, that

that was going on?

A. Could you be more specific?

® 24 11 Q When did you first learn about

that's what ODNR was doing with the lake?25
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A. Well, I just knew it because I saw

the spillway being built, and after that was

built, I, you know, the water came a lot

faster.

Q- In Paragraph 6 you indicate that

since there it is flooded almost every year. I'd

like to -- Let's go back, for most recent on back

as far as you can recall. You say you believe

your property did flood some last year in 2009?

A. Yes.

Q• What time of year did it flood?

A. Well spring. I would guess --

MR. FUSONIE: That was the

question.

MR. WEISMAN: Pardon?

MR. FUSONIE: Just what time of the

year did it flood?

A. This spring.

Q- And how long did it flood?

A. Approximately a week to a week and

a half.

Q. How many acres were flooded?

A. 25 to 30.

Q. Is that an approximation, is that

near the Beaver Creek where it flooded?
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A. Yes.

Q. How deep did the water get?

A. Approximately 3 feet.

Q. One time in 2009?

A. Yes.

Q. And again that was just before

planting?

A. Yes.

Q-

flood in 2008?

A.

How about in 2008, when did it

Spring again.

Q. Okay. How long was it flooded?

A. I'd say approximately a week, week

he and a half, something like that.

Q. How deep did the water get?

A. About 3 feet.

Q. And how many acres?

A. Again 20, 25.

Q. Is that before or after planting?

A. Before.

Q. So fairly similar to '09?

A. Yes.

Q. How about 2007?

A. I don't remember.

Q. You recall whether it flooded at



45

1 all for sure?

E 2 A. I don't recall.

3 Q. How about 2006, anything specific

4 do you recall about that?

S
A. I think I had some spring flooding

6 in 2006, but I do not remember the intensity of

7

S

it.

Q. Do you know how long the water was

9 on the land?

10 A. Week, week and a half.

11 Q. Do you know how deep it got?

12 A. I will say approximately three feet.

E
13 Q. How niany acres?

14 A. About 25.

15 Q. Fairly similar to '08 and 109?

16 A. Yes.

17 Q. Before or after planting?

18 A. Before.

19 Q. One time in 2006 you can recall?

20 A. I don't rccall.

21 Q. We1l you do, you believe at least

22 once?

23 A. Yeah, at least once.

E
24 Q. How about 2005?

25 A. Yes.



46

Q. How many times?

E

11

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. I think 2005 is the year we had it

twice.

Q. Do you recall when the times it

flooded?

A. In the spring and then I think late

spring or early summer I had another flood.

Q. You ever keep records or written

records --

A. I really don't, I do riot.

else?

Okay. You said the spring and when

A. Early summer.

Q• Do you know how many months apart

the two floods were?

A. Approximately two.

Q. Two months?

A. Yes.

Q. How long the first time, how long

was the property flooded the first time?

A. At least week and a half.

Q. At least a week in a half?

A. Yes. I had a little more water I

think 2005, it could have been a little longer.

Q. How about the second time?
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A.

Q.

Probably a week and a half.

How deep the first time?

3 A. Almost four feet, a li.ttle more.

4 Q. How about the second time?

6

A.

Q.

Three feet.

Was the first time before planting?

7 A. Yes.

9

Q.

A.

Second time any crops destroyed?

Yes.

10 Q. Did you make and claim that year?

11 A. I don't recall.

12 Q. How about 2004?

E
13 A. I believe I had some spring

14 flooding.

15 Q. Spring?

1.6 A. Yes.

17 Q. How long?

18 A. Week, week and a half, I'm not

19 sure.

20 Q- I'm sorry. Go back to '05, do you

21 know how many acres were affected the first time?

22 A. The first time, probably 30.

23 Q. Second time?

I-]
24 A. 25.

-

25 Q. So it sounds like the second flood
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in 2005 was similar to the '08 --

A. Yes?

Q. -- arid the '09 floods?

A. Yes.

Q. Okay. Back to 104. Did you tell

me how many acres in '04?

A. I don't, I don't remember.

1

2

3

4

5

6

7

8 Q-

on land?9

Do you know how long the water was

A. A week to a week and a half.

Q. How deep?

A. Three foot.

Q. Bef-ore planting?

A. Yes.

0. How about '03, you say with a

10

11

12

13

14

15

laugh?16

A. Yeah. I had pre-flooding or spring

planting or flooding.

Q. Flooding in the spring?

A. It was before planting in the

spring actually.

Q. Okay.

A. And then we had July. We had a lot

of flooding, I guess you could say.

Q. so two separate flood periods?

17

18

19

20

21

22

23

25
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A. Yes.

Q. How about the first one, how many

acres were flooded in the first one the

pre-planting?

A. Approximately 25.

Q. How lorig?

A. Week and a half.

Q. How deep?

A. Three foot.

Q. How about the second?

A. Ah.

Q• I'm sorry. How many acres -- Was

that the one that you've drawn?

A. Yes.

Q. Okay. How long did the water stay

on the land?

A. At least two weeks.

Q. At least two weeks?

A. Yeah.

Q. Okay. And how -- what was the

highest it reached?

A. Could you be more specific?

Q. How deep did it get in 2003?

A. Approximately six feet.

Q. Do you know how long it stayed at



50

11

11

1^1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

six feet?

A. I'm not sure.

Q. Did you ever measure?

A. No, I base it ori the road is higher

than the farm land and I just

Did it -- Go atiead, I-- Were you

finished, I'm sorry?

A. And it went over the road, and so

the road is that how much higher than the farm.

Q. That was my next question.

A. Okay.

Q. Do you know how much higher the

road -- did it just reach the road level?

A. It was over 'cause the road. is

closed, I didn't drive across it.

Q. Okay. Did you sustain damages

that year?

A. Yes.

Q. Any claims?

A. Yes.

Q. How about 2002?

A. I don't remember.

Q. Let me try to save a little time.

A. Okay.

Q. Specifically, before 2003, between
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1997 and 2003, do you remember any specific

flooding that occurred on your land?

A. Not specific but I, almost every

year I get some spring flooding.

Q. All right. Prior to planting --

A. Yes.

Q. -- spring is a rainy season,

correct?

MR. FUSONIE: Objection.

A. Yeah, but lake level again the lake

level if it's high, it doesn't matter all the

rain, I can get a].ittle bit and still I get

flooding.

Q. Was it ever -- Was the flooding

ever as bad as it was in 2003?

A. No.

Q• Did you sustain any crop -- Any

crops destroyed prior to 2003?

A. I don't remember.

Q• Do you know in any of those years

that we went over whether it particular hard

x-ains?

MR. FUSONIE: Objection.

A. Yeah, I don't remember.

Q. Has on Exhibit 1 which is the
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picture, has the, has the northern half 40 percent

of your property, the part that's not shaded, has

that ever flooded because of the Beaver Creek?

A. Not to my knowledge.

Q - When the other times 2009, 2008,

2007 maybe '06 or '05 when you talked about spring

flooding pri_or to planting about 25 acres or so,

was that on both sides of Beaver Creek?

A. Yes.

Do you know how much rain has to

fall to cause flooding on your property?

MR. FUSONIE: Objection. Asked and

answered.

A. No.

Q - Do you ever have, say before or

after 1997, did you ever have flooding on any part

of your property because of rain or not because --

Let me rephrase that.

Did you ever experience flooding on

your property, standing water, where Beaver Creek

did not over crest on?

A. No.

Q. You may have -- we may have

referred to this exhibit, but I'm just gonna go

back. Have you ever gotten any compensation or
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payment from any state or any governmental agency

due to flooding?

A. Well the disaster payments from the

USDA.

Q. All right. Other than those?

A. No.

Q. Do you recall if you got any

payments from the USDA other than what's -- we

went over, do you know if this is missing any?

A. Not that I know of.

Q. That's the Farm Service Agency,

right?

A. Yes.

Q• Looks like you got a payment in

'05, correct? I think that's the page 1496?

A. Yes.

Q• And Z have a summary report for

2001, 2002 which is page 1494?

A. Okay.

Q. Correct?

A. Yes.

Q. Did you get any payment or

compensation from the Farm Service Agency due to

the 2003 flood?

A. To my knowledge I don't know, I
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don't remember.

Q. Okay.

MR. FUSONIE: Just so the record is

clear, DON001496 refers to CD Program

for 20032005 crop losses. It doesn't

define a year, but so the record is

clear, there's a range when the payment

was made for those years, without

identifyinq the exact year or years.

Q. All right. Mr. Weisman, even

though --

MR. COLE: No, I appreciate that

counsel.

Q. Let me ask you this: Based on

that, and counsel is correct. Could that payment,

a little bit less than 4000, could it, now that,

now that counsel has mentioned it and you've taken

a look, could that have covered losses '03?

A. Yes, it could have,

Q. You don't know that specifically?

A. No, I do not.

Q. All right. If you could go to Page

2 of your affidavit and go kind of toward the

bottom there, it's Paragraph 13?

A. Okay.
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Q. It says "The flooding caused by ODNR...

and I think that means post-1997 "...has substantially

destroyed the value of..." your property, you've

identified it by number. Can you tell me what you

mean by that?

A. Because of the flooding the value

has to be less because most people is not gonna

buy it because of the risk they're taking.

4-

valueless?

Do you believe your property is

A. Excuse me.

vaLue?

Do you believe your property has no

A. Oh, no, I do not.

Q• Do you have an idea or an opinion

of how much more valuable your property would be

if it did not have flooding problems?

A. No, I do not.

Q. Other than damage loss of crops

due to flooding, which what occurred in '03,

right, you had some crop loss then?

A. Yes, yes.

Q. And since '03 did you indicate you

had any crop damage?

MR. FUSONIE: Yeah, he's testified
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about that.

A_ Yes.

Q. '05?

MR. FUSONIE: And he testified

about 108, as well, specifically.

MR. COLE: I thought he indicated

in '08 it was pre-plant.

Q. Did you have existing crops destroyed

in '08 because of flooding?

MR. COLE: I thought he said --

MR. FUSONIE: He testified about a

crop loss at Page 12 packet offer

Exliibit B is a crop loss for 2008.

Q. Is that right, Mr. Weisman?

A. Yes, but again some of this is

revenue, so I don't know, and they do not break it

down, it could be both.

Q. Based on this last page on Exhibit

A. Yes.

Q. -- do you recall whether you had

plant crops that were already planted that were

destroyed by flooding in 2008?

A. I do not recall.

Q. All right. It appears, based on
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your earlier testimony, 1 believe you testified

that that was spring flood before planting; is

that what you recall in '08?

A. Yes, I think so.

Q - All right. Any other -- Did you

have any other damage other than crop loss due to

flooding?

A. Well I get -- I have to always pick

up debris. I don't know if you're considering

that damage or not, every year it floods I have,

takes hours of it doing that, plus I get soil

compaction. When the water lays on there, it

pacts the soil which impacts my root growth which

ultimately hurts my yield.

Q. Have you, have you ever taken any

inventory or any record of -- I want to say th-i.s

correctly, so give me a second. Have you ever

determined, either on your own or through somebody

else, how much less you plant because of this

on-going flooding?

A. No.

Q. Are there any portions of your

property, any part of your property that is

permanently forever unplantable because of the

flooding so far, if it never flooded again after
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today, would you be able to flood (sic) on your

property?

MR. FUSONIE: Objection.

A. Could you restate that again?

Q- Yeah, absolutely. If the flooding

stopped, if they changed the spillway and you only

got flooding because of rain and you didn't have

this increased water coming through Beaver Creek,

if they put the spillway back to the way it was

before, would all of your property still be

farmable?

A. Yes.

MR. FUSONIE: Objection.

Q. When have you experienced drought

on your property?

A. I really cannot remember the years,

we've had a couple within the last several years

from drought, but it's usually summer droughts.

Q. '09?

A. Yes.

Q. 2008?

A. Somewhat, yes.

Q, 2007?

A. No, I don't think so.

Q. You recall any specific years other
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than the ones we've just tal-ked about?

A. No, we had some previous ones, but

I do not recall which, the exact years.

Q. Have your crop yields changed

because of the spillway construction?

A. Yes.

Q• Have you determined how much less

your yields have been because of flooding?

A. No.

Q. Have you made less income per year

because of -

A_ Oh, yes.

Q. -- because of the spillway?

A. Yes.

Q. So you made more off your farming

per year before the spillway was built?

A. Yes, but that's relative to crop

prices too and that's --

Q. Okay.

A. You know what I'm saying, that

changes things a little bit.

Q. Sure. Do you have an opinion of

what this property is worth today?

A. No, I do not.

Q. Other than talking to Mr. -- Is it
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Zumberge?

A. Yes.

Q - Did you, did you talk to anyone

else, and I don't mean your lawyers in this

lawsuits of course, but prior to bringing this

lawsuit or participating in this lawsuit, did you

talk to anyone about the spillway?

A. Could you be more specific?

Q. Yeah. Did you ever -- did you ever

complain to anyone in the government?

A. oh, no.

Q. How come?

A. I -- From what I've read in our

paper and everything, they've interviewed people

in the park. They were not doing anything about

the water level in the lake, so I figured it would

do me no good.

Q. Have you ever tried to mitigate or

lessen the amount of flooding on your land?

MR. FUSONIE: Objection.

A. No, because there's no way doing

that.

Q. Have you ever tried to sell your

A. No.25
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Q. Are you aware of any recent sales

of property, a similar property?

MR_ FUSONIE: Objection. Vague.

A. Yes. Could you be more specific?

Q_ Are you aware of any sales within

the past two years of farm property wi_t_hin a mile

of this parcel?

A. No.

Q. Do you know how long Beaver Creek

goes on your property, the length of that?

A. Well, it's actually the whole

length. It straightens out and goes on that white

line.

Q. Okay. Right. So from the

southwest corner, up to --

A. Yes_

Q. -- the part where it intersects at

Erastus-Durbin Road, do you know the length of

that?

A. No, I do not.

Q. Never measured that?

A. No.

Q. Does anyone help you farm the

A. My wife helps some times and my son
25
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also a little bit, and my son also sometimes,

that's all.

MR. FUSONIE: I just have a few

questions, Mr. Weisman.

DIRECT EXAMINATION

BY MR. FUSONIE:

Q. How long have you farmed?

A. Myself personally?

Q. Yeah.

A. Oh, approximately 37 years now.

Q. Based on your 37 years of farming,

do you believe that the longer water stands on

soil the more compaction occurs?

A. Yes.

Q. And do you believe that the soil

compaction that has occurred on your property

since 1997 because of flooding has caused

long-term damage to the soil?

A. Yes_

Q. And thus long-term damage to your

crop yield?

A. Yes.

Q• Are you aware of any sales in the

24 11 last year of bare land in Mercer County?

A. Yes.25
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Q- What sales are you aware of?

A. There's a farm that sold that would

be north of this ten miles, roughly approximately

ten miles.

Q - Do you know what that sold for per

acre, approximately?

A. Approximately 6700.

Q. Do you have an approximation as to how

many acres that property was?

A. There's two parcels, I believe each

one is approximately 88 acres, something like

that.

Q. And that was bare land?

A. Yes.

Q. Do you believe if you tried to

sell your parcel today that you would get 6700 per

acre?

A. No.

Q. You believe it would be

significantly less than that?

A. Yes.

Q. And is that because of the flooding

your property has been subject to since 1997?

A. Yes.

Q- Just so I'm clear on the crop
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insurance claims. Since 1997 have you filed any

crop insurance claims because of reduced yield

based on a delayed planting?

A. Yes.

Q• Do you remember --- Could 2008, the

crop insurance claim that you filed in 2008, could

that have been for a reduced yield because of

delayed planting?

A. Yes.

Q. Do you remember any other years

where since 1997 where because of delayed planting

you filed a crop insurance claim because of

reduced yield?

A. Most of those would be, I mean, you

know, I can't pull out a certain year.

Q. But you recall that you have done

that

A. Oh, yes.

Q. Do you recall since 1997 having

filed a crop insurance claim because of reduced

yield due to delayed planting caused by planting?

A. Yes.

MR. FUSONIE: Okay. Those are all

T have.

MR. COLE: Let me just follow-up.
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BY MR. COLE:

Q -

RECROSS-EXAMINATION

The bare-land sale that

Mr_ Fusonie referred to, who bought that property?

A. The one parcel I do not know the

name on, the other one is Neal Boeckman,

B-o-e-c-k-m-a-n.

Q-

each?

And you said two parcels 80 acres

A. Yes.

Q. A single sell, two parcels?

A. One family owned and then they

sold, they split, it was two -- they touoh, but,

not, yeah, they don't split up two parcels.

4- You said you don't believe your

parcel is worth 6700 an acre?

A. No.

Q. But you don't know the value?

A. I do not, no.

Q. So all you know is it's not 6700 an

acre?

A. I don't believe it is, no.

Q. Do you know specifically whether

your claim in 2008 was because of delayed

planting?
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A. No, I do not?

MR. COLE: That's all.

MR. FUSONIE: Mr. Weisman, when the

state attorneys order a written

transcript of this deposition, you have

the right to review it to correct any

errors in the transcript. I can't tell

you to do that, I can only recommend

that you do take advantage of that right

to read. You need to let the court

reporter know now whether you'd like to

do so.

A. Yes, I would.

v
Jerry Weisman

WRTHAC. BREVJER, fjomeY At Law
NOTAiO PU^LIC SYATEOFONIO
^ ^An has no ^?6a1 dat®

Ses.147.43 RC.
(At 12:30 p.m., the deposition concluded)

vz^ I t-,Z^

25
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C E R T I F' I C A T E

STATE OF OHIO

) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the undersigned,

a duly qualified and commissioned notary public within

and for the State of Ohio, do hereby certify that

before the giving of his aforesaid deposition, the

said JERRY WEISMAN was by me first duly sworn to

depose the truth, the whole truth, and nothing but

the truth, that the foregoing is the deposition

given at said time and place by said JERRY

WEISMAN; that said deposition was taken in all

respects pursuant to agreement and stipulations of

counsel hereinbefore set forth; that said

deposition was taken by me in stenotype and

transcribed into typewriting by me; that I am

neither a relative of nor attorney for any of the

parties to this cause, nor relative of nor employee or

any of their counsel, and have no interest whatever in

the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 6th day of

April, 2010.

My Commission Expires: Terence M. Hoi.mes

July 28, 2012 Notary Public - State of Ohio
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Jâ ..+. (^̂1i^4h 5\i Nd' l `^-3[rS.f'^rL.1w! r

'GvS e^'^3C^w°l^Ca:""1 ''75{3l 11E19J B^' ^^.
`n'IN tAd6"lWkgu^l4i^.`^J 11LS.^-:a (SVa,tl bE^^K'^k3u'tlN 2lEIX.i G'W^`trh..`.'i^.

^^d.-^ ^ 6 lAnv t^i l2it^^7 V°^.'^ u34'^C.*^i6f 3R'F^^"'v Ecldn 6^ l^'' F tF.' v`U dUcb 6d.-0 G Ya V4 Ae HrdAt 'Ln .,16 -5s'•'3 "cC=

^^ V¢(^3^' (wB6^`' GYE^'d83eS'^LLN TY^ e'Ofl^ .41It3.%G4UY3J^, C9 ^^Sv^7^RP ^c iPLsdcsAll`Yvpd d17d7Q`
LWW ^,ld4+t.,T`NG^i33 S+7aLN.^' 'ww'^1i7 vT ^...

^ 8(e^l'-3 p^j0. ^'^.^•t ^ i.d: Q ra -
9^ J4-^"^19 2. J tl'^'l9 P b C.v t`N' l^l'31 ^.'YNabbsl9t5^t^ c3U +A 0i

` `^ vr..lrr^^ r dm Bdvlf g h,l' ^3 p ^u



De6?{ 41.ililL :3i

STgr+cBttni a

,f}3iL' Ji 10.!003 4.76gT];8 ;lf -jjSEJ.

Ti:= 13:4# E`:;:,•li..aticli "'iip L.-}s
. _a:.e.,c.^.+ Type ° C.i iginal

icTAlH ifJfi IRn PURPOSES

142G1-2 JCi;?• U_.S.:n;I

:!'s Rf^^!-. ..,

i.CL.i:'`H', i,^, ..-.,.O_2

..-ocei•3.- iG^
_-. a:I^i

.

AmAM1 11f_viMO'4M^

he payu;es: infsimat.;r:: reflected o,. ,..i> `.,a;is:CSie+: =:!
;i`• Y';oyras: fay 2009'2£02 crQ- losses.

E,d9i1 ii:A=Tm ,.IGi

I:i . ^^L:.. a...^... . . .. . -. .

220 W .._, _..GSTG?! ..
CityT(' 2

Ci! i??^ fyi .,-y.. .^.i:

:^h: ^,_'=i{; 386-31'

,t_'rye ...a,,.'-tRt1l.

.^ ,. = 4. '-': '
^f=`-•t• ^ ;=.um.::i •._-. i^i..____ ____________ _______ :Ii:C.i.___.______ qT:':,.^.^•.c___________________ ______________ •--... . ^•^5:'i: ff;i_.__
._,

o ..^..:.^^ _^9-,..^ _..:<,. +9r..;c-_oC(..,^
..... .. a_=. f: ^ Ln..-.r.. lIr,..,f.. _. .

. -.: ... ^., ^ _.i _ î:P^U . , ^ ,- ^a
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THENT OF AGRICULTURE
Date: 07-21-2003

CCC,-564E UNITEO STATES DEPAR
CY Page: 1

08il'6-2003) FARM SERVICE AGFSJ

MERCER
953E
JERRY WE[SMAN 2001/2002 CropOisaster Program 220 W LIVINGSTON ST

45922-1632CELINA. OHlculated Paymerrt Anwuntsf C7984 US ROUTE 127 aStatement o 9) 586_3149
CELINA.:.ON_45822-94170

(41 - -
. -..-_P_roducer.SrmcnarYRePort...._______-- _.------

Location Insured Pay Planting 2001 Calculated 2002 Calculated
mentPa

St-Cty Unit Status Crop Name . lype Period Payment y

*
10739 011 1 CORN 11 01 $0 82.775

15*-
107

_.
041 1 CORN 11 01 SO 8

*39-
1079

.
051 I CORN 11 01 $0 8971

*3 -
1079

.
071 1 CORN 11 01 50 f3.709

*-3
1079

.
4 00 1 CORN il 01 50 E4.852

*3 -
107

.
005 1 CORN 11 01 $0 E531

•'39-

1079
.
006 1 CORN 11 01 50 $502

*-3
107

.
005 1 SflYBEANS 11 01 $0 8370

°39- .
0 I SOYBEl.PG 11. 01 $0 8103

;g9-i07 5.0
7 01 $0 $0

1u7 7.0? 1 SOYBEPuS 1 .
_'.--------- ---"- -'

- Total Calculated Pa.,mnnt bp Year (1g±Prouet) $0
513.828

Tot_al Calculated Pay^nent by Year (Enrolled) SO $0

Cri-ziiuF4cn: ;tc y^^°e:e uata :-^.f' Y^e- eu '.. e^*_#*1e..: ^: renn^5SnCle?das o3^,rc!art. ac.rnm*s bas^ ^^n (ert^ara^ eli9'b,li*.y. The

_- celcu7ai^5 Fa^-,, .t xTea^c ra°i r -u^o.:fi -M1' ^,?er'^ - rcrt,-^rt^^-^ vnT-a'd^^t^a-cYma?ES^n P.RR=prot ^3ecl ziata:T^`lr;^r?t-deTeS.-.

payny,rt yitld,. Fru„ixer eliyi';,-e7.ty. prcG.._e. pay:^•snt sR.are, crop ieedw^t rm adjustments to affected production attribe2ed to
each ioss ;ev=1. ar; Th2'aistr:hu;<iu:^ Cf ty;c ero+,-.iti?m?nt rePOrt dces nut in any -aay obligate CCG to^ yaraaz;c ; ^^

Pay^r^cn"r aro^^Tts r^;:cz^rrl.disburse the

® r- 7ndicates cr'oP is apln`nved fur pay^`er`^

DOtV001494
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AFFIDAVIT OF JF,RRY WEISMAN
STATE OF OHIO )

)ss:
COUNTY OF MERCER )

My name is Jerry Weisman. I ain over the age of 2i, and I am competent to make this

affidavit. 1'he facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. 1 am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Departnient of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specifically, I am an owner of real estate described as Mercer County Parcel

Number 42-000300.0100.

3. I have owned since 1986 Mercer County Parcel Number 42-000300.0100.

4. The Beaver Creek cuts through Mercer County Parcel Number 42-000300.0100.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually afl water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 42-000300.0100 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 42-000300.0100 have flooded

almost every year, and some years it has flooded several times. On each occasion, 42-

000300.0100 was inundated with water at depths varying from approxitnately two to six feet.
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7. Since ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 42-000300.0100 flood more rapidly and remains

flooded for lottger periods of time. On each occasion of flooding, Mercer County Parcel Number

42-000300.0100 rernained inundated with water for a period of up to week and a half

8. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Number 42-000300.0100 had less frequent flooding, never

flooded as much, never flooded over as large an area, never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximateiy 61 acres of

Mercer County Pareel Number 42-000300.0100 being flooded with approximately up to six feet

of water for approximately up to a week and a half. A true and accurate copy of black and white

aerials front the Mercer County Auditor's website of Mercer County Parcel Number 42-

000300.0100 is attached hereto as Exhibit 1. 1 have shaded in the area of the parcels that was

flooded in 2003.

10. Mercer County Parcel Nwnber 42-000300.0100 also experienced severe flooding

in 2005 and 2008.

11. Mercer County Parcel Number 42-000300.0100 was again flooded as recently as

spring 2009.

12. As a direct result of the flooding, Mercer County Parcel Number 42-000300.0100

has suffered damage in the form of crop losses, the deposit of other debris, and soil cotnpaction.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Ntunber 42-000300.0100.

16. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the westem spillway of Grand Lake St. Marys will inevitably recur as a

DON000726
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result of ODNR's replacement of the westem spillway and flDNR's current naanagement

practices.

FURTHER AFFIANT SAYETII NAUGHT.

Sworn in my presence and subscribed before me this L' day of August, 2009.

Notary Public

KN}snKHESSWItNEIhn
tk6my aa6tk. Slam of ohia

Yyt^^i 14N3NO Cpim.Uon

DON000727
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IN THE S[JPREME COURT OP' OHIO

STATE OF OHIO
EX REL., WAYNE T. DONER, et al.

v9. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD
COLUMBUS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of VICKI L. WEISMAN, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, and

pursuant to agreement of counsel, at the Central

Service Building, 220 West Livingston Street, Celiria,

Ohio 45822, on Thursday, February 18, 2010, at,

11:15 a.m., before Edna M_ Hawkins, Professional

Court Reporter and a Notary Public within and for the

State of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodepos9.tion.com
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Resources:
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Attorney at Law
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Thomas H. Fusonie, Esq.

and

Martha C. Brewer,

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008
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VICKI L. WEISMAN

of lawful age, a witness herein, as upon

cross-examination, as hereinafter certified, was

examined and testified as follows:

EXAMINATION

BY MS. STELZER:

My name is Rachel Stelzer. I

represent the State of Ohio.

Q. Could you please state your name and

address for the record.

A. Vicki L. Weisman, 7984 US127, Celina,

Ohio 45822.

Q_ Have you ever been deposed before?

A. No.

Q. My purpose today is to get a better

understanding of the flooding that's occurring on

your property. It's important, in this deposition

that if you -- well, first, that you speak clearly

and loudly so the court reporter can take down

everything you're saying, and that if you don't

understand a question, please let me know so I can

clarify. Can I get you to agrec to stop me if you

don't urrderstand a question?

A. Yes.

Q. Can I call you Vicki?
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A. Yes.

Q - Okay. Vicki, have you reviewed any

documents in preparation for your deposition today?

A. Yes.

Q. What were those?

A. The Affidavit and the Complaint.

Q. Vicki, where are you employed?

A. I'ni self employed. I have several

jobs. I sell custom window treatments; I'm a

seamstress and I help with the farming, seasonally.

Q - Did you pursue any further education

after high school?

A. No.

Q• Can you please describe the location

of the property that you own that you allege has been

flooded in this case.

A. It is west of Celina, about nine

miles, on the corner of }3rastus Durbin Road and

Bunker Hill Road.

Q. And that property is your residence?

A. No.

Q. Do you rent that property?

A. No. We farm it.

Q- Is that -- Well, first, how many acres

are we talking about?
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A. 115.63.

Q. Is that 115 acres divided into

different tax parcel numbers?

A. No.

Q. How lorig have you owned that 115

acres?

A. Since 1986.

Q. Do you know who owned it before you?

A. Ralph Heckman -- Not Ralph, sorry.

Robert Heckman.

Q. How do you spell Heckman?

A. H-E-C-K-M-A-N.

Q. Do you know how long Mr. Heckman owned

the property?

A. We owned -- We bought it from him

prior to 1986, in 1976, on land contract and he owned

it probably two years before that, but my husband

farmed it. So probably '74 he has farmed it. I

don't know if that's what you're wanting.

Q. So your husband has farmed the

property since 1974?

A. Correct.

Q. And you mentioned that you helped him

farm the property?

A. Since, probably, the last 10 years,

6



11

E

1

2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21.

22

23

24

25

since his father died because they farmed together

and then when he d9-ed, there wasn't anybody else, so

I learned.

Q. So, okay, so you started helping your

husband farm the property in the late `90's or --

A. No, at least 10 years. I mean, I was

a part of it as far as decisions, but not actually

driving machinery or anything until then.

Q. Okay. Do you and your husband farm

the entire 115 acres?

A. Yes.

Q. In addition to your residence and this

115 acres, do you own any other property in the area?

A. Yes. We have 35 acres in Hopewell

Township which is not in that flood plain or flood

area.

Q. Do you rent any other property i-n the

area?

A. Yes. We farm a thousand acres and the

two properties that we own is -- What would that be,

115 and 3S and the rest of it we rent of the

thousand.

Q. How many parcels do you rent?

A. I better -- My husband would know that

better than I would, exactly. I know tlow many people
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we rent from, but how the parcels are set up, I'm not

Q. How many people do you rent from?

A. Six.

Q. How many different fields do you rent?

A. Oh, golly! I'm not comfortable

answering that.

Q. That's okay. Are ariy of these -- So

outside the 35 acres in FIopewell Township, the 115

involved in this lawsuit, how ntuch of the rest of

this a thousand acres is located in the Beaver

Creek-Wabash area?

A. None, none.

Q. Okay. How far away is the rest of the

property -- How far away are the rest of the

properties you farm?

A. They're all in, in Mercer County.

Most of 'em are in the northern part -- north of

Celiria, just two or three ntiles. This farm is the

farthest that we have that we farm -

The farthest away from

A. -- from our home and from Celina.

Q- Okay. So the 115 acres we'll be

talking about today is the farthest from your home in

Celina then?
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A. Yes.

Q. Can you describe -- Well., let's talk

about the 115 acres that are involved in the lawsuit.

Can you describe where that 115 acres is in relation

to the Beaver Creek?

A. Well, a corrier of Beaver runs right

though our farm, so we have some on either side, a

real small field and then the rest of it is on the

north side.

Q. The larger field is on the north side?

A. Correct.

Q. How far -- or how many acres are on

the south side of the Beaver, approximately?

A. Less than 10.

Q. How far away is your 150 acres (sic)

-- 115 acres from the Wabash?

A. I don't know that.

Q. How far away is it from the Grand

Lake?

A. Approximately eight or nine miles

west.

Q. You inentioned that you far that 115

acres. What else is on the property?

A. It's bare ground.

Q. No trees?
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A. No.

Q. Any buildings?

A. No.

Q. So no man-made structures at all?

A. No.

Q. Besides the Beaver running through the

property, are there any other water courses?

A. I don't uriderstand what you're asking?

Q. Are thcre streams --

A. No.

Q. -- any ottaer streams outside the

Beaver Creek?

A. No.

Q. Is it ditched? Is there a ditch?

A. I don't know that.

Q. Is the property pretty flat?

A. No.

Q.

115?

Can you describe the elevation of the

A. There are, approximately in the center

of the north side, there is a slight hill. That's,

basically, all I can tell you.

Q. Is it fair to say the rest of the

property is flat?

A. I wouldn't say it was, no.
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Q, Would you describe it as rolling?

THE WITNESS TO HER COUNSEL: Should I

answer.

MS. BREWER: If you kriow, you can

answer. You don't need to guess though. -

A. I don't warit to guess. I don't know

if you would call it rolling or not.

Q - Is the highest point on your property

that center point on the north field or the north

side?

A. I don't know for certain.

Q- To your knowledge, how long has the

property been farmed?

A. I only know about when we took it over

in approximately '70--- 1974 and I don't know who

farmed it before or vaho owned it before Mr. Heckman.

Q- Since 1974, have you and your husband

used the property for anything other than farming?

A. No.

Q.

year?

What crops did you guys plant last

A. Corn and soybeans.

Q-

property?

Do you know a soil type on the

A. No, I don't.
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Q. Can you describe the drainage system?

A. No, I cannot.

Q. Do you know if the property is tiled?

A. There is tile on the north side that's

not in ttie flood area or that has never flooded, but

other than that, I do not know.

Q_ So how many acres are tiled on the

north side that you know?

A. I don't want to guess. My husband

could answer that better than I.

Q. Can you give me, perhaps, a fraction

or a percentage of the farm that you know is tiled?

A. Maybe a forth.

Q. Okay. And ttiat's on the n northern

side of the property?

A. The northwest.

Q. The northwest. Do you know who put

that tile down?

A. We did.

Q. When was that?

A. My husband would know that for sure.

At least 10 years.

4• So before you got seriously involved

the farming operation?

A. Oh, yes!
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Q. To your knowledge have there been any

other improvements to the land to alleviate drainage

problems?

A. Not to my knowledge.

Q. Have you or your husband ever thought

about i.mprovirg the property to alleviate drairrage

problenis?

A. Not to my knowledge_

Q. Do you participate in the Conservation

Reserve Program on this property?

A. I do not.

Q. I guess, does your husband?

A. Yes.

Q. Okay. So that program requires

property owners to maintain the filter strips;

correct?

A. I do not know the answer to that

question.

Q_ Do you know how much money you receive

for your participation in this program or that your

husband receives?

A. No, I do not know the exact amount.

Q. How do you know that your husband

participates in the Conservation Reserve Program?

A. Because he goes to the agriculture
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office and signs up for it and does all the

paperwork.

Q - Do you have any idea how many acres of

your property are involved in that program?

A. of this 115?

Q. Yes.

A. I would imagine all of it.

MS. BREWER: And, again, I'll instruct

you not to guess if you don't know.

THE WITNESS: Okay.

MS. BREWER: I don't know is a fine

answer.

Q -

THE WITNESS: Okay.

Do you participate or did this 150

acres -- 115 acres participate in the Wetlands

Reserve Program?

A. I don't know.

Q - Before your -- you and your husband

became invo:Lved with the property in 1974, what did

you know about it?

A. Nothing.

Q. Before you bought the property, what

did you know about it?

A. Nothing.

Q. Were you involved with any

14
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conversations with the previous property owner, Mr.

Heckman, before you purchased ttie property?

A. Me, persorially?

Q. Um-hum.

A. No.

Q. Were you aware at the time you bought

the property that the property flooded?

MS. BREWER: Objection. Foundation.

Q. But you may still answer.

A. Would you repeat it again, please?

Q. Sure. When you bought the property,

were you aware that: the property flooded?

A. It did not flood like it does now. It

was minimal, if it's a yes or no, then I guess it's

yes.

Q. At the time that you bought the

property, did you kiiow if the propert.y was in the

flood plain?

A. No, I did not, personally.

Q. T'd like to talk about flooding that

occurred on your property since the new spillway was

put in, in 1997. So from the time -- from 1974 or

from when you purchased the property in -86 urrtil ttie

new spillway in 1997, how often did flooding occur?

A. You're saying prior to '97. Ttie only

15
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information or knowledge I have on that is what my

husband would have said because at that time, I was

raising the fami_ly and not involved in the

day-to-day, like he was, so he could answer that

better than I.

Q. Before 1997, how often were you

physically on the property?

A. Probably six-to-ten times a year.

Q. What occasion would you have to go out

there?

A. Well, in the spring and in the fall,

wiien they were working, I would bring meals or if

something broke, I would go and get a part and bring

it to the field.

Q. So pre-1997, when flooding did occur

on the property, what parts of the property flooded?

A. Would you repeat that, please.

Q, Pre-1997, so betore 1997, when the

property flooded, what parts oi the property flooded?

A. Just on -- out the banks of the

Beaver.

Q. Did the Beaver Creek need to be out of

bariks before the property would flood?

A. Yes.

Q. To your knowledge, did the property

16
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A. No.

Q- Do your knowledge, how often did the

property flood before 1997?

A. I don't know that.

Q - Do you know how long water would

remain on the land wtien the property flooded before

1997?

A. Until, until the Seaver went down,

then it would recede.

Q - So what would be ttie longest amount of

time water would remain on the land before the new

spillway was put in during a flood event?

A. i don't kriow that.

Q. A day?

A. I don't know that.

Q. To your knowledge, how did the

flooding that occurred before the spillway in 1997

impact the property?

A. Well, we lost a bushel to the acre

because it would make us later to plant or if the

crops were already in, we could lose that.

Q - To your knowledge, da.d the property

suffer drainage tile failure due to flooding

pre-1997?
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A. I don't know the answer to that.

Q. Do you know if flooding caused any

erosion issues on the property before the new

spillway was put in?

A. I don't know that.

Q. Did flooding that occurred before the

new spillway was put in ever leave debris on the

property?

A. Not to my knowledge.

Q. Did the property carry crop insurance

at the time -- during the time before the new

spillway was

A. My husband would know that.

Q. So you don't have an idea either way?

A. I don't remember what year we began

with crop insurance.

Q. Do you carry crop insurance row?

A. Yes.

Q. Do you have any knowledge of

submitting crop insurance claims prior to 1997?

A. No, I don't.

Q. Do you know if there are any records

of the property condition, of field coriditions on the

property from before 1997?

A. No, I do not.
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Q. So you never kept any notes, diaries,

calendars of field conditions -

A. No, I did not.

Q. Did you take any pictures of flood

events prior to 1997?

A. No, I did not.

Q. Do you have any idea what a typical

crop yield was in the early '90's for your property?

A. No, I do not.

Q• Let's talk about flooding issues on

the property after the construction of the new

spillway, so after 1997. How often had flooding

occurred after ttie new spillway was put in?

A. Most every year, in the spring,

there's some, some worse than others.

Q. But usually in the spring?

A. Well, that's always the first time.

Q. How often are you, physically, on the

property s:ince you started helping your husband?

A. Well, several times in the spring and

several times in the fall, when we're planting and

when we're harvesting.

Q. Can you give me an approximate number?

A. Well, I would guess 20, 20 times.

Q. Twenty times a year?
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A. Yes_

THE WITNESS TO HER COUNSEL: Sorry.

Not supposed to guess.

MS. BREWER: You can approximate;

that's fine --

THE WITNESS: Approximately.

MS_ BREWER: -- but it's the wild

guesses that we're trying to stay away

from.

flooded?

THE WITNESS: Okay. I understand.

When was the last time your property

A. Last spring.

Q. Spring, 2009?

A. Nine.

Q• And how long did water stay ori your

property in spring, 2009?

A. Approximately a week.

Q. How deep was the water?

A. That, I don't know.

4• How many acres were affected?

A. I don't kriow that, either.

Q• Can you give me a percentage of your

property that was impacted?

A. No.
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Q. Were you, physically, out orr the

property in spring, 2009?

A. Yes.

Q. Every day dur9_ng that week?

A. Not every day?

Q. How many days; do you remember?

A. No, I don't remember.

Q. Was more of your property affected in

sprirrg, 2009, than it was -- Well, I guess strike

that.

Was that the largest flood event that

has occurred on the property?

A. No.

Q. What was the largest flood event?

A. 2003.

Q. So in spring, 2009, was there more

water -- or excuse me -- less water than was on the

property in 2003?

A. Yes.

Q. How much less?

A. Quite a bit less.

Q- Before spring of 2009, what was the

last flood event you remember on your property?

A. 2005.

Q. How long did water stay on your
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property in 2005?

A. I don't recall.

Q. What time of year was that?

A. Probably spring or late spring.

Q. Do you remember how many acres were

affected?

A. No, I don't.

Q. Was this about the same size as the

2003 flood? Less?

A. At least as much?

Q. So there might have been more water on

your property in spring, 2005, than there was in

2003?

MS. BREWER: Objection.

A. I'm sorry. I think I misunderstand

the dates that you were asking when I answered that.

Would you ask that, not this question, but the one

before, again.

Q. Of course. In the spring, 2005, flood

event was there more or less water on your property,

compared to the 2003 flood?

A. Less.

Q. How much less?

A. I don't know.

Q. Do you have any memory of how deep the
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water got in 2005?

A_ In 2005?

Q. Um-hum.

A. No, I don't.

Q. Befo.r.e the spring -- Well, first,

during the spring of 2005, that flood event, were

you, physically, on the property?

A. Before spring of 2005?

Q. During the spring, 2005, flood event,

were you, personally, on the property?

A. Yes.

Q-

there?

Do you remember why you were out

A. Because I had to help clean it up. I

helped my husband for a couple of days clean all that

up before we could even think about getting out there

and planting.

Q. So was there still water on the

property when you were out there?

A. No. It had receded.

Q• So how did you know where the flood

waters had been?

A. -Cause you can tell right where it was

when it recedes.

Okay. How can you tell?
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A. Because there's debris and there's a

line right there, where it was_

Q- Bow many days did it take you to clean

up debris from the --

A. The two of us, it took two days.

Q. So before spring of 2005, what is the

last flood event you remember on your property?

A. Before 2005. Well, that'd probably

have been --

Q. Before spring of 2005.

A. 2003.

Q. And what time of year was that event?

A. That would have been June.

0. Do you remember how long the water

stayed on the property?

A. Days. I don't -- That was the worst.

I don't want to guess.

Q- Was it on the property for a week?

Oh, at least!

Q. Two weeks?

A. I don't know.

Q. But more than a week?

A. Yes.

Q. Do you have any idea how deep the

water was in June of 2003?
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A. No. I just remember telling my

husband that we could put our sailboat on there. It

would have been deep enough.

Q - How many acres were affected by the

June 2003 flood? I

A. My husband could answer that. He

knows the acreage of each part.

Q. Were you, personally, on the property

during the June, 2003, flood?

A. Yes.

Q. Why?

A. To see how mucti damage there was.

Q- Were waters still on the field when

you were there?

A. Yes.

Q. Were you just out there a single day?

A. I dori't recall how many times we went,

but we would drive out as soon as we could get there

because the roads were covered and as soon as we

could get there to see how much damage and probably

every couple of days after that.

Q. Do you remember how long ttie roads

were covered?

A. No, I don't-

Q. But the roads were covered with water,
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such that they weren't passable with a car?

A. Some of the roads were, yes.

Q. What roads were?

A. Bunker Hill Road and probably 29.

Q. Do you access your property from

Bunker Hill Road?

A. Most of the time we come on Erastus

Durbin.

Q- So the day that you were physically on

the property during the June, 2003, flood, can you

give me a percentage of the property that you saw

covered in flood waters?

A. I'd say at least half. That's

probably conservative.

Q. When you went out to visit the

property, did you get out of the car and walk around?

A. In 2003?

Q. In June, 2003?

A. No.

Q. You stayed in the car?

A. Yes.

Q. Where would you -- Would you always

park in the same place? Is there a drive on one side

of the property?

A. Well, the property has ttiree roads
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around it, so we could access iL froni either of those

three roads.

Q- Before June of 2003, what was the last

flood event that you remember on the property?

A. I don't remember.

Q - So you have rro inemory of any other

flood even between 1997 and June, 2003?

MS. BREWER: Objection.

A. I can't give you an actual years.

don't remember.

Q - In the flood events that we've

discussed, following the construction of the new

spillway in 1.997, what harm or damage did the

property experience?

A. Since 1997?

Q. Yes, since the new spillway was put

A. You mean what damage that the property

sustains --

Q. As a result of the floods that have

occurred?

A. Well, erosion.

Q. Do you always have erosion issues

following a flood event?

A. Well, sure. It takes the topsoil. off.
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Q. What other impacts?

A. Well, the fact that we can't get on it

to till it and get planting in a timely fashion, so

you lose, you lose yield.

Q: Anything else? Anything else?

A. That's it that I can think of.

Q. Did you make any records of any of the

flood events that have occurred since 1997?

A. No.

Q. Take any pictures?

A. No.

Q_ Do you, did you take a picture of the

2003 flood?

A. No.

Q. Do you have a diary, a calendar --

A. No.

Q. -- track dates of flooding?

A. No.

Q.

1997?

Have you carried crop insurance since

A. My husband could answer that.

Q. But you do carry crop insurance right

now?

A. Yes.

Q• To your knowledge, have you submitted
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any crop insurance claims --

A. Yes.

Q. -- since 1997?

A. Yes.

Q. How many?

A. I don't know.

Q. Do you know in what years?

A. No, I don't know.

Q. What do you believe is the value of

your property today?

A. I don't know.

Q. Has it been recently appraised?

A. I don't know.

Q. Do you think the property value would

be different had the spillway riot been constructed,

the new spillway not been constructed iri 1997?

A. Do I think the property value would be

different than what it is now?

Q. Yes.

A. Um-um_

Q. Why?

A. I think it would be worth more because

it would not be flooding like this every year or

almost every year.

(Xerographic Document, headed,

Affidavit of Vicki L. Weisman, was
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marked for identification Exhibit A.)

Q. Vicki., I'm going to hand what's been

marked Respondent's Exhibit A. If you could take a

look at. that, please.

(Witness complying.)

A. Okay.

Q. This is your Affidavit, dated August

5th, 2009; correct?

A. Correct.

Q. And that's your signature on page 3?

A. Yes.

Q. Who wrote or drafted this Affidavit?

MS. BREWER: You can answer.

A. Our lawyers.

Q. Paragraph 2 references one specific

Mercer County parcel number. Is that the 115 acres

that we've been talking about today?

A. Yes.

Q. And is that the on7.y property that you

allege has been taken by flooding?

A. Yes.

Q. Can you flip to the last page of your

Affidavit, please. What does this map represent?

A. This is a map of our farm and shaded

in is where the flood waters were in 2003.
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talking

Q.

about

So this is the 115 acres we've been

today; correct?

represen

A.

Q.

^

Yes.

And what does the black shading

A.

Q.

How high the flood waters came.

In 2003?

A. In 2003.

Q.

A.

Q.

A.

Who shaded this?

I did.

Did anyone help you?

My husband and I looked at ours

together and agreed that this is where it was.

Q. You looked at yours together, what do

you mean?

A. He looked at his; I looked at mine and

we shaded our

Q. So he prepared a similar map?

A.

Q.

Yes.

Vicki, what do you hope to accomplish

from this lawsuit?

A. I hope that ODNR will do the right

thing so that our property does not flood anymore.

MS. STELZER: I don't have any other

questions.
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MS_ BREWER: I have a couple follow-up

questions.

EXAMINATION

BY MS. BREWER:

Q. You mentioned that you had some crop

loss before 1997. How does that crop loss before

1997 compare to any crop loss you had after 1997?

A. Before 1997, it was minimal and now,

most of the time, it's a lot more than that.

Q. You mentioned that you were on the

property before 1997 about six-to-ten tinies a year;

is that right?

A. Yes.

Q. Okay. And during that time, you had a

chance to observe the property?

A. Yes.

Q - Okay. And do you recall seeing floods

like you see post-1997, back before 1997?

A. No, never.

Q- Do you think that you would know if it

had been flooding?

A. Absolutely, yes.

Q. Why do you think that the spillway has

been causing the increased flooding on your property

since -97?
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A_ Because the water is coming too fast

and the Beaver can't take it, so it has to go

somewhe.re.

Q. Okay. How long have you lived in

Mercer County?

A. My whole life.

Q. Okay.

MS. BREWER: I think that's all I

have.

MS. STELZER: Okay. I have just a

couple more questions.

RE-EXAMINATION

BY MS. STELZER.

Q. I guess I'll. ask you one more time.

Since 1997, since the new spillway was put in, how

often have you experienced crop loss?

A. I've been advised not to guess and it

would be a guess, so I'm going to say I don't know.

Q. You character.ized two minutes ago that

you've suffered a lot more crop loss post-1997,

compared to pre-1997. What is the basis for that?

A. Because the flooding is worse since

1997, but I don't know how nany times or how many

bushels that we would loss (si.c).

Q - When was the last time you remember
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experiencing crop loss on the property?

A. The last time I remember is 2003.

Q. When was the last time before that

that you experienced crop loss on the property?

A. I don't remember.

Q. So is it your testimony that the only

instance of crop loss you can remember since 1997

occurred during the 2003 flood?

MS. BREWER: Objection.

A. No. I can remember other times, but I

can't remember the crop year.

Q. In 2003, how was your yield impacted

by the flood event?

A. Well, we had, we had crops planted and

we lost those and I don't recall -- My husband would

know for sure. I don't recall whether we replanted

that or whether we -- I don't know.

Q. On the last page of Exhibit A, did you

lose all of the crops in this entire shaded area?

A. Yes. You can't have water standing on

'em like that and expect them to make it.

Q. But you don't remember whether you

replanted this area or not?

A. Because it was June, the end of June
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MS. BREWER: I'm going to object

because this is asked and answer and I'm

going to instruct you again not to guess.

A. I don't know.

MS. STELZER: I think those are all my

questions.

MS. BREWER: Okay. When we're done

here today, the court reporter will type up

a transcript of what happened and you have

the right to read it for accuracy and then

sign it to ensure that it's correct. I

would recommend that you take that

opportunity. Would you like to do that?

THE WITNESS: Sure, yes.

MS. BREWER: Okay. All right.

MS. ST'ELZER: Thank you very much.

(At 11:45 o'clock a.m., the deposition concluded.)
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER)

I, Edria M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of her aforesaid deposition the said VICKI

L. WEISMAN was sworn to depose the truth, the whole

truth and nothing but the truth; that the foregoing

is the deposition given at said time and place by the

said VICKI L. WEISMAN; that said deposition was taken

in all respects pursuant to agreement and

stipulations of counsel hereinbefore set forth; that

said deposition was taken by me; that the transcribed

deposition was submitted to the witness for her

examination and signature; that I am neither a

relative of nor attorney for any of the parties to

this cause, nor relative of nor employee of any of

their counsel and have no interest whatever in the

result of the action.

IN WITNESS WHEREOF, I have hereunto set my hand

at Cincinnati, Ohio, this 15th day of March, 2010.

-------- ^^-̀-^^^^ t^.4
nsMy Commission Expires: Edna M. Ha

September 17, 2012 Notary Public - State of Ohio
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AFFIDAVIT OF VICKI L. WF,ISMAN
STATE OF OHIO

COUNTY OF MERCER
1 ss:

My name is Vicki L. Weisman. I am over the age of 21, and I am competent to makc

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

I state as follows:

I. I am a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. Logan, Director

(collectively "ODNR").

2. Specificallv, I am an owner of real estate described as Mercer County Parcel

Number 42-000300.0100.

3. I have owned since 1986 Mercer County Parcel Number 42-000300.0100.

4. The Beaver Creek cuts through Mercer Cormty Parcel Number 42-000300.0100.

5. Since ODNR replaced the westeni spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 42-000300.0100 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Speci6cally, as a result of ODNR's replacement of the westem spillway and its

current management practices, Mercer County Parcel Number 42-000300.0 100 have flooded

almost every year, and some years it has flooded several times. On each occasion, 42-

000300.0100 was inundated with water at depths varying &om approximately two to six feet.

DON000730



E 7. Since ODNR's replacement of the westem spillwav and its current management

practices, Mercer County Parcel Number 42-000300.0100 flood more rapidly and remains

flooded for longer periods of time. On each occasion of flooding. Mercer County Parcel Number

43-000300.0100 remained inundated with water for a period of up to week and a half.

8. Prior to ODNR's replacement of the western spillway and its currcnt management

practices. Mercer County Parcel Number 42-000300.0100 had less frequent flooding, never

flooded as much, itever flooded over as large an area, never flooded for as long.

9. To date, the most inva-sive flood occurred in 2003 with approximately 61 acres of

Mercer County Parcel Number 42-000300.0100 being flooded with approximately up to six feet

of water for approximately up to a week and a half. A true and accurate copy of black and white

aerials from the Mercer County Auditor's website of Mercer County Parcel Number 42-

000300.0100 is attached hereto as Exhibit 1. 1 have shaded in the area of the parcels that was

flooded in 2003.

10. ]tlercer County Parcel Number 42-000300.0100 also experienced severe flooding

in 2005 and 2008.

11. Mercer County Parcel Number 42-000300.0100 was again flooded as recentiy as

spring 2009.

12. As a direct result of the flooding, Mercer County Parcel Number 42-000300-0100

has suffered dainage in the form of crop losses, the deposit of other debris, and soil compaction.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

Countv Parcel Number 42-000300.0100.

16. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the western spilltvay of Grand Lake St. hQarys will inevitably recur as a

E
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q result of ODNR's replacement of the westem spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

Vicki L..Weisman

1 ff
Swom in my presence and subscribed before me this day of August, 2009.

E

11

Notary Public
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STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,
VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of JENNIF'ER ZUMBERGE,

Relator, was taken by the Respondents as on

cross-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 19, 2010, at 4:15 a.m., before

Terence M_ Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

William J. Cole
Senior Assistant Attorney General

Executive Agencies

30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Thomas H. Fusonie, Esq.

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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JENNIFER ZUMBERGE

of lawful age, a witness herein, having been duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MR, COLE:

Q. Could you please state your name

and spell your last name for the record?

A. Jennifer Zumberge, Z-u-m-b-e-r-g-e.

Q_ Ms. Zumberge, I'm William Cole,

I'm with Attorney General's office and I'm

representing the Department of Natural Resources

in this litigation. I'm gonna take your

deposition and ask you some questions. Couple

ground rules, please give verbal answers to my

questions, don't nod the head or give ah-huhs or

um-hums because it's being transcribed_ If- you

have any -- if you're confused or don't understand

a question, let me know, I'll try to rephrase it.

Please wait till I finish asking the question

before you start answering and I'll do my best not

to start asking my question until you're finished.

Arrd finally, although I don't think this is gonna

go very long, if you rieed to take a break, just

let me know, the only condition is, if there's a
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question pending, please go ahead and answer.

Sound good?

A. Sounds good.

Q. Any questions for me?

A. No.

Q. All right. Can you tell me where

you live?

A. 6661 Gause Road, Celina Road.

Q. What's your educational

background?

A. I have a two-year degree in

accounting. I also have a Realtor's license in

escrow and an active health and life insurance

license.

Q - Have you had any formal schooling

since you got your two year accounting degree?

A. Just the classes to get my

licensing.

Q. That you talked about?

A. (Witness noddirig. )

Q. Do you have any schooling or

education in agriculture?

A. No.

Q. Any experience dealing with

agriculture?
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A. Yes.

Q. Tell me about that.

A. I was born and raised on a family

farin.

Q. Were you involved in the farming

operations?

A. In milking, feeding calfs and

helping with bailing, but no crops other than

that.

Q- Any training, schooling or

experience in engineering?

A. Mechanical engineering some

training at work.

Q. Can you briefly tell me about that?

A. I work for C.A.P.T., it's

automotive supplier Iionda, and I am a new-model

technician.

Q. So automotive engineering?

A. Yes.

Q. Any other type?

A. No.

Q. How about any experience training

or schooling in land drainage or water issues such

as hydrology or hydrolics?

A. No.
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Q. And are you married?

A. No.

(Affidavit, marked for identification
as Respondent's -- Jennifer Zumberge
- Exhibit A.)

Q. I'm gonna hand you what I've

marked as what's, yeah, what I've marked as

Exhibit A. Go ahead and take a look at that. All

right. Oh, let me ask you one thing. Did you get

any real estate appraisal or valuation training irt

getting your real estate license?

A. Yes, it has been 20 plus years

since I was in real estate, so.

Q. All right. On a your affidavit on

Paragraph 2 you indicate that you're the owner of

a real estate of parcel 26-0428 some zeros

afterwards, is that correct?

A. I don't know how to answer that

question_

Q. All right.

A. It if that is the tax number, yes.

Q. If I could take you to the last

page on Exhibit 1 there which is an attachment to

your affidavit. I believe if you look at bottom

righthand corner there, it's off to the side. It

identifies that parcel about a two acre parcel.
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A. Yes.

Q. Do you recognize --

A. Yes.

Q. -- that as your property?

A. Yes.

Q. Do wait until I finish. Okay.

A. I'm sorry.

Q. That's all right. Who typed up

this affidavit?

A. Our lawyers.

Q. All right. Did you provide

information to your lawyers before the affidavit

was typed up?

A. Yes.

Q. Did you review this affidavit

before you signed it?

A. Yes, 1 did.

Q. And that is your signature on Page

3, is that correct?

A. Yes.

Q. All right. Idow long have you owned

this property?

A. Since 2001.

Q. And how did you acquire it?

A. It was a For Sale By Owner listed
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Q. And did you act as your own agent

when you bought it?

A. Yes.

Q.

E
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then?

Q.

Was it a sale on the open inarket

MS. BREWER: Objection.

You can answer if she objects

unless she tells you not to.

MS. BREWER: If you know and if you

understand the question, you can go

ahead and answer. If he asked for

information that you and I have talked

about and you talked about with Tom or

another, I'll instruct you not to

answer, but otherwise if you understand,

you can answer.

A. I really don't understand the

question.

Q. All right. Who did you purchase

the property from?

A. The owners, the previous

owners.

0 24 11 Q. What was name?

A. Bob and Paula Hein.25
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Q. Hein?

A. Yes.

Q. Do you have any previous

relationship, did you know the Hein's?

A. No.

Q- okay. Were they under any

compulsion to sell?

MS. BREWER: Objection.

Q. Were they being foreclosed upon or

anything like that?

A. I have no knowledge.

Q. Okay. What do you pay £or the

property?

A. 85,000.

Q. That's a total?

A. Yes.

Q. And it's just about 2 acres then,

right?

A. Yeah.

Q. Now, do you know what the -- have

you ever determined what the land per acre value

of that parcel is?

A. No.

Q. It appears that the parcel has a

building on it, is that correct? Is that a
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structure on that parcel?

A. Which area are you --

Q. The part that is not shaded?

A. That is the house.

Q. Do you live in that house?

A. Yes.

Q. All right. So was the house

included in the price?

A. Yes.

Q•

estate?

It was the house and the real

A. Yes.

Q• Do you know what the house went for

versus the land?

A. No.

Q. Do you know how long Mr. and

Mrs. Hein had owned the property?

A. Approximately 20 years.

Q. They had lived there?

A. Yes.

Q. Do you own any other property,

real estate?

A. No, I do not.

Q. Do you lease any real estate to

anyone?
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A. No, I do not.

Q. Do you lease any real estate from

anyone?

A. No, I do not.

Q• To your knowledge, do you have any

other rights or interests in any other real estate

other than this property here?

MS. BREWER: Objection. If you

know you can answer.

A. I do not know how to answer that

question, honestly.

Q• Do you know if -- do you have an

easement over another piece of property?

A. No, I do not, no easement.

Q. Do you have any liens on your

property?

A. No.

Q. Can I ask you why you were, why you

didn't, why weren't you able to answer that, what

was, you didn't understand question?

MS. BREWER: Objection.

A. No, I do not understand the

question.

® 2411 Q. What is the property used for?

A. It is my personal residence.25
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Q. All right. Wt1at about the land?

A. The land is just a yard.

Q. All right. Do you --

A. There is a spare garage.

Q. All right. Is that also visible in

the unstiaded part? Where is the spare garage,

approximately? You rieed to say

Ten feet from the south property

it in ttie middle, to the right,

A. Close to the road.

Q. Close to the road in the iniddle, at

the bottom or?

A. It would be --

Q. So kind of in the southeast corner?

Right here?

A. Yes.

Q. Okay. All right. Do other than

using it as a yard do you -- does the land have

any -- do you have any uses for the land other

than a yard?

A. Garden.

Q. Anything else?

A. No.
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Q. Any other structures other than the

house and the garage on the property?

A. An above-ground swimming pool.

It's not a permanent pool though.

Q. Okay. Do you know whether your

property is located in the flood plain?

A. Yes, I do.

Q. Is it located in the flood plain?

A. Yes, it is.

Q. And do you know what kind of flood

plain, what duration flood plain it's located in?

A. I do not understand the question.

Q. Well the flood plain is based on

likelihood of flooding, some are identified as a

100 year flood plain?

A. No, I do not.

Q - What about the flood plain do you

know other than it's a flood plain, is that the

extent of your knowledge on that?

A. Yes.

Q. Do you have any trees on your

property?

A. Yes, I do.

Q. How many?

A. Approximately 25, 20.
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Q. Anything else on your land other

than the garden, the pool, and the trees, and the

structures, and grass?

A. No.

Q. Is your property flat?

A_ Where the house is, it is raised

some.

Q. Do you know how high it is?

A. No, I do not.

Q. What about the rest of the

property?

A. There is a small section in the

center of the yard that is lower than the rest.

Q. Do you know how much lower it is?

A. No.

Q. More than five feet?

A. No.

Q. Okay. The rest of the property

level as far as you know?

A. Fairly level.

Q. All right. When you purchased

your property, had the owners told you arryth:ing

about flooding on the property?

A. They had told me that they had

installed rrew drainage, a new drainage basin, some
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new tile because they used to get some standi

water in the low section of the yard.

Q.

center part?

Where is the low section, the

A. The center part.

Q. And what kind of -- You say

g

drainage tile, did you say?

A. Some drainage tile and a catch

basin.

Q. Do you know what the drainaga tile

is made of?

A. No, I don't.

Q. Did they put it there because of

the flooding in the center part?

Q.

in?

MS. BREWER: Objection.

Did they tell you why they put it

A. They told me to eliminate the water

that stands in the center of the yard.

Q- Did they talk about flooding on the

property before the spillway was changed in 1997?

A. The only water in the yard was in

that low section, that is the only thing they said

they ever received.

2511 Q. All right. Looking at the exhibit,
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I see and I can't tell if it continues, is that,

is there, it's looks like a waterway, does that go

through your property?

A. Right_

Q. Go ahead.

A. It is the back line of my property

and it is the Little Beaver.

Q. All right. That's a creek?

A. Yes.

Q. All right. Now, does it bisect

your property, does it cut through your property?

MS. BREWER: Objection.

A. No.

Q. Okay. is this the Little Beaver up

here north and west of it, north and west of your

property?

A. Yes.

What about over here, is this the

Little Beaver, as well?

A. No.

Q. Do you know what that is?

A. I have no idea.

Q. All right. Where does -- Oh, so

the Little Beaver then runs, forms the west

boundary of your property?
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A. uh-huh.

Q. I see it now, I wasn't sure. All

right. Does the flooding on your property come

from the Little Beaver?

A. The flooding on my property comes

from the Little Beaver that the Little Beaver

dumps into the main beaver.

Q. All right. But when your property

gets flooded, is it because the Little Beaver

overflows, over tops?

A. It is because the Little Beaver is

out of its banks_

Q• All right. So it floods from this

western boundary onto your property?

A. Yes.

Q. Has your property ever flooded

since you've owned it where the Little Beaver has

not over topped? It's the center -- You've never

seen flooding in the low center part because of a

lot of rain, for example, have you ever had that

where it doesn't over top?

MS. BREWER: Objection.

A. I don't reall.y understand the

0
24 I) question.

Q. All right. So you've not had25
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standing water on your property unless the Little

Beaver over tops; is that correct, since you've

own it?

A. That is riot what I have said.

Q. Okay. Then let me ask you. When

your property gets flooded, you indicated it comes

from the Little Beaver, right?

A. Correct.

Q. Again, and just so I'm clear, have

you ever had standing water on your property where

the Little Beaver has not over topped?

A. I think we have a difference as to

whaL I call "flooding" and what I call "rain

water" in my yard.

Q. when I say "flooding" from whatever

source, I'm talking about water that reniains,

standing water that's visible on your property?

A. Yes, I have had flooding.

Q• All right. That has been caused

not because the Little Beaver has over topped?

A. Yes.

Q. All right.

MS. BREWER: To be clear, when you

say you had flooding that happened

because the Little Beaver has over
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topped the pertaining to the word

floodirrg that he just explain to us?

Q.

MS. ZUMBERGE: Yes.

All right. Do you krrow what depth

the drainage tiles are on your property?

A. No, I do not.

Q. Any easements on your property?

A. No.

Q_ That you know of? Have you ever

made, have you ever made any changes to your

property because of flooding?

A. No.

Q. When you purchased your property,

did you look at other land sales before buying

your property?

A. Yes.

Q. Did you find that this property was

comparable to other land sales that you had looked

at?

A. Yes.

Q- Was there any indication that the

purchase price was influenced by flooding on the

property?

0
24 II A. No.

Q. Do you believe it was a factor?25
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A. No_1

2 Q. Because of any flooding on your

property, have you received any payment: or

compensation from any government entity?

A. No.

3

4

5

6

at that time, did you know that the property7

Q-

flooded?

When you purchased your property

A. No.9

10 Q- Where did you live before you lived

here?7.1

A. 6612 Meyer Road, Celina, Ohio.12

0
13 11 Q •
14 County?

Have you always lived in Mercer

A. Except when he went to college, and

for a brief time when I worked in Covington, Ohio

for less than a year.

15

16

17

18 Q• When your property flooded, an

instance -- the times when it's flood when the

I,ittle Beaver did not over top, do you know what

the cause of that flooding was?

A. A heavy rain.

19
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23 Q- Is there a particular time of the

year when your property floods, and again using24

standing water as a definition of a flood?25
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A. No.

Q. Have you kept any notes or any

records of when the property has flooded?

A. No.

Q. How often does your property flood

since you've owned it?

A. Flooding or Little Beaver is out of

its banks, I recall three times.

Q. All right. And what was the most

recent time?

A. Spring of 2009.

Q. Now if I'm not nistaken, you shaded

the area on Exhibit 1 of your affidavit, that

represents the flooding in 2003, correct?

A. Yes.

Q. Can you tell me what area of your

property flooded in 2009?

A. That was clear.

Q. Okay. That's all that was clear?

A. Yes. The rest of this was still on

there?

Q. All right. So other than -- so

it's -- Now, I don't want to mischaracter -- It's

not that different than the 2003, it's a little

bit -- Actually it looks like overall maybe a
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little bit more space that wasn't flooded?

A. Yes, it was not under my house.

Q. All right. And that was in 2009?

A. Yes.

Q. In the spring?

A. Yes.

Q. Do you know how, how long was the

water on your property?

A. Less than a week.

Q. Half a week?

A. I cannot say for sure.

Q. How deep was the water?

A. Probably a foot, foot and a half.

Q. Did you have any damage because of

the water?

A. Our spare garage we had to clean

again_

Q. Any damage to your house 2009.

A. No.

Q. okay. So we got Spring of 2009.

Then what was the next most recent time?

A. In 2005.

Q. All right. And you want to mark,

again -- you've got the actual exhibit -- how many

-- What part of your property was flooded in 2005?
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24 II property?

A. Similar to '09.

Q. All right. One time?

A. Yes, that I can recall.

Q. And one time in 2009?

A. Yes.

Q. Similar area, do you know what time

of year that flooding was?

A_ I don't remember.

Q. How deep was the water?

A. Foot to a foot and a half.

Q. And how long was it on the land?

A. About a week.

Q. A little bit longer than?

A. Uh-huh.

Q_ All right. Yes?

A. Yes.

Q. Okay. And what about the third

time?

here?

A. Third time was in 2003.

Q- All right. And that's indicated

A. Yes.

Q- How long was the water on the

A. A week in a half.25
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Q. How deep?

A. i"'oot and a half, I'd say foot and a

half.

Q. Any damage to the house in '03?

A. No damage 'cause we ran pumps from

the craw space out the windows and across the

road.

Q. You ran that before the flood

actually came?

A. No. As the floods waters were

coming up underneath the house to keep it from the

main floor.

Q. Do you have a basement?

A. A craw space.

Q. Was that damaged?

A. No.

Q. What about your garage?

A. Spare garage. We had property in

it that we threw away, we had to clean it. We had

debris all over the yard. We had a refrigerator

float into the yard.

Q - And I forgot to ask, what about

damage in '05, any damage to the house?

A. None to the house, garage needed to

be cleaned, debris in the yard.
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Q. Are you aware of any permanent

damage to your land because of flooding?

A. I have lost approximately 2 feet if

not more of my back property line that is along

the Little Beaver.

Q. What do you mean by you lost that,

how have you lost that?

A. Erosion.

Q. what did it look like before and

what does it look like now?

A. When we bought the property in 2001

there was a tree line all along that creek. All

the roots of those trees are now totally exposed.

Q- Ilave any trees been destroyed

because of the flooding?

A. Yes.

Q. How many?

A. I cannot give you a number.

Q. When I asked were destroyed, did

they fall during the flooding or were they chopped

down after flooding?

A. They're falling due to having a

base root.

All right. So but some are no

longer there that there?
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Q-

insurance?

All right. Do you have flood

A. Yes, I do.

Q. Have you made a claim because of

the flooding?

A. Unless your house is flooding down

the creek, flood insurance does not pay you.

Q- Did you make any claims?

A. That is my answer from my

representative, unless my house is floating.

Q•

is 13I1 record, the answer is "no" then?

14

15

1.6
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A. No.

Q.

And just so we're clear for the

All right. You have never made a

claim to insurance due to flooding for this

property?

MS. BREWER: Objection, asked and

answered.

Q. Is that correct?

A. No, I have not.

Q. All right. Have you ever made any

claims for any insurance, for example, your home

or anything else that may have been damaged due to

a flooding, anything else on Lhe land?
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A. No.

Q. All right. Any other instances of

flooding on your property that you recall sirice

2001?

A. No.

Q. Have you had your property valued

or appraised recently?

A. No.

Q. Do you have an opinion of its

value?

A. No.

Q. Do you think it has value, do you

think your land has any value?

MS. BREWER: Objection.

Q• I'tn not asking for a dollar figure

just any value at all?

MS. BREWER: Objection. Go ahead

and answer if you understand the

question?

A. I would have to say it has soine

value.

Q. Do you -- go ahead.

A. I do not think it is the value

that I thought it had when I bought the property.

Q. So you believe it's gone down in
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value?

A. Yes.

Q. And why is that?

A. I cannot sell my property wi_thout

disclosing to the next buyer how badly my property

flooded in 2003 in 2005 and in 2009-

Q. Were any -- And there were no

disclosures made by the prior owners when you

bought the property?

A. They disclosed that there was

ponding in the center, of the yard.

Q. So they did not tell you that they

had flooding due to the Grand Lakes-St. Mary's

spillway being modified?

A_ No.

Q. Did you know about that event? Did

you know that the spiliway at Grand Lakes-St.

Mary's had been modified by the state?

A. Yes, I did.

Q. Did you know that the property or

did you believe the property was susceptible to

flooding because of that?

A. No.

Q. Have you tried to sell your house?

A. No, I haven't.
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property?

A. No, I don't.

Q• Have you ever -- Other than this

lawsuit, have you ever taken any complaints or

claims to the government or to ttie State because

of this situation?

A. No, I have not.

Q•

lawsuit?

How did you get involved in this

A. My whole family is involved in this

lawsuit.

Q. All right. And go ahead, your

whole family, did they talk to you about becoming

involved?

A. My brother Steve is one of the

litigants in the first lawsuit, and after Lhe

judgement for an easement given ODNR the ri.ght to

flood their ground and four other people's ground,

I worry what will happen to my ground.

Q. And when you say "first

litigation," is that commonly knowr as the Post

case, if you know?

A. Yes.

Q• Mr. Post was one of the lead
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litigants in that case, correct?

A. Yes.

Q- All right. Have you looked at any

other recent sales of property?

A. There is a house across the road,

niaybe lOth of a mile south of me that has been for

sale a year. The house was majorl.y remodeled and

it cannot get sold.

Q. Who owns that house?

A. I do not know the people's name.

Q. Do you know why it's hasn't been

able to sell?

A. No.

Q-

is?

Do you know what the asking price

A. No, I don't.

Q. How about ariy other sales, you

monitor sales in the area?

A. That is the only house that I know

of for sale.

(Off the record)

COURT REPORTER: Back on the

record.

MR. COLE: I'm done.

MS. BREWER: Okay. I have a couple



32

E

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

17

18

19

20

21

22

23

follow-up questioris.

BY MS. BREWER:

Q•

DIRECT EXAMINATION

Mr. Cole was asking you about

flooding that happened on your property and he

explained that his meaning of the term "flooding,"

is any time that there is standing water on the

property, is that how you would also define

flooding?

A. No.

Q. How would define flooding?

A. Flooding my definition is when a

creek or a lake has gone out of iLs banks.

Q. Okay. So whether you testified

that you had flooding when there were heavy rains

in the low spot of your property, were you using

Mr. Cole's meaning of the term flooding?

A. Yes.

Q. Okay. Do you think that the

flooding affects your property value?

A. The flooding or the creek is out of

its banks, yes. ^

Q. And why do you think that?

0
2411 A. I would have to explain how much

was water was out of those banks, and how closer25
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- actually in 2003 it was underneath the house,

and it would be ver.y hard to explain to a

potential buyer that it won't happen again; I

can't guaranty that.

Q. You mentioned that you had water

underneath your house, What do you mean by that?

A. We had water in our craw space that

we were pumping out to keep it from coming onto

our man floor.

Q•

water?

And if you hadn't been pumping the

A. It would have been on main floor of

my house of which I, my homeowners -- not my

homeowners but my flood insurance does not pay me

for. So it was to prevent any damage that I would

have paid out of packet.

Q• Why do you think the spillway is

responsible for the increased flooding in the

area?

A. We took a spiliway that was not

quite 40 feet wide, and for any spillway that is

500 feet wide, and the creek that carries the

water from that spillway was never changed, and

when you dump water at a higher rate 'cause the

added distance into the same size creek, you
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going to come out.

MS. BREWER: Okay. I think that is

all I have.

RECROSS-EXAMINATION

BY MR. COLE:

Q. Ms. Zumberge, I have a few

questions based on what Ms. Brewer has asked you.

How many other instances of flooding where you've

had increased water on your land where, but no

standing water have you had since you've owned the

property?

MS. BREWER: Objection.

Q. Do you understand the question.

A. No, I don't.

Q. All right. Let me go back. Based

on Ms. Brewer's question you said you had

different definition of flooding than standing

water, and that's what when you have water coming

into our craw area?

MS. BREWER: Objection.

Q. What is your definition of

°flooding?"

0
2411 MS. BREWER: Objection.

Q. You can answer that?25
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A. As I stated earlier, my definition

of flooding is when a creek or a lake is outside

of it banks and encompassing the ground next to

it.

Q. All right. Based on that

definition, when has your -- has your property

flooded more than the three times you've testified

to when I was asking the question?

A. To my knowledge, no.

Q. All right. So under either

definition since you've owned the property in 2001

you are aware of three separate instances where

your property has flooded, correct?

A. I don't understand the question.

Q. When I asked you to accept my

definition of floodi.ng, which was standing water

on your property, I believe you identified three

separate instances 2009, 2005 and 2003, correct?

A. Yes.

Q. Now I'm asking using the definition

you just gave, what you see flooding as, how many

instances have you had flooding on your property

since you've own it?

A. Those three instances.

Q. All right. Just those three
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A. Yes.

MR. COLE: All right. That's all I

have. Thank you very much.

MS. BREWER: You have the right to

read and review Che transcript that the

court reporter will type up. I would

recommend that you take that

opportunity. Would you like to do that?

MS. ZUMBERGE: Yes. I -- I guess I

do have.

MR. COLE: Wait a minute.

CONTINUEI) RECROSS-EXAMINATION

BY MR. COLE:

Q. You need to change something?

A. A question for you.

Q. Okay. You can ask me something off

the record.

A. I have a question.

Q. I can't promise I'll answe.r. You

can ask me off the record.

(Off the record)

MR. COLE: Martha, you want to ask

2411 her.

MS. BREWER: We are back on the25
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record.

BY MS. BREWER:

Q-

REDIRECT EXAMINATION

Mrs. Zumberge, you just told me

that you had some questions about what Mr. Cole

had asked you about how many times your property

had flooded since you've owned it, and I think

some of the confusion comes from the fact that Mr.

Cole had a different definition of flooding, which

would be any standing water on the property than

you did, and your definition would be when a creek

or a river comes out of its banks. I believe the

question that he asked you was, other than 2003,

'05 or 2009 has there been any other flooding on

your property, and I think that you wanted to

clarify your answer?

A. Yes.

MR. COLE: Go ahead.

A. In 2003, 2005 and 2009 is when my

definition of "flooding" occurred, when the creek

was outs of its bank. Every year I have some

small amount of standing water due to a heavy

rain, but nothing where the bank, the creek is out

of its banks.

CONTINUED RECROSS-EXAMINATION
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BY MR. COLE:

Q. Other than the tiine you indicated

-- Have you had any this year?

A. Iri 2009.

Q. How about 2010?

A. Oh, no.

Q. How about 2009, in addition to what

you testified to?

A. No.

Q. Is there a separate time?

A. No.

Q. One time and that's where the water

came over its banks?

A. Yes.

Q. How about 2008, you had some

standing water?

A. Yes.

Q. When was that?

A. In the spring, I think it was.

Q. How deep did the water get?

A. And inch.

Q. How long was it there?

A. A day.

Q. Cause any damage?

A. No.
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Q. How about 2007? Any other times in

2008?

A. Not to my knowledge.

Q. 2007?

MS. BREWER: Just, not to interrupt

you but just to make sure that we're

clear. The standing water that you're

talking about, is that low-lying area

that you were talking about?

MS. ZUMBERGE: Yes.

MS. BREWER: Okay. So you wanted

to clear up that you have had standing

water in that low-lying area --

MS- ZUMBERGE: Yes.

MS. BREWER: -- which may have been

part of Mr. Cole's definition of

flooding?

MS. ZUMBERGE: Yes.

MS. BREWER: Okay.

MR. COLE: Thank you.

Q. How about 2007, small amount of

standing water?

A. 7n '07 I don't remember.

0 24 11 No flooding under either definition

'07 that you can recall?25
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A. Not that I can remember.

Q. How about '06?

A. In '06 I'm -- at least one time

that I can remember.

Q. When was that?

A. It was spring time.

Q. How deep?

A. And inch?

Q. How long was it there?

A. Not even a day.

Q. Any damage to the property?

A. No.

Q. How about '05 other than the time

you indicated?

A. Not that I remember.

Q. '04?

A. No, not that I can remember.

Q. '03?

A. '03 was the --

Q. 'She big one?

A. The big flood.

Q. Any other flooding other than that,

separately, a different time?

A. Not that I remember.

Q. How about '02, small amount?
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A. No, nothing.

Q. 2001?

A. 2001 I don't remember there being?

MR. COLE: Could I see Exhibit 1,

Exhibit A?

Q. So in Paragraph six, it's your

statements that it's flooded at least annually,

that's not exactly correct then, correct?

MS. BREWER: Objection.

A. I do not remember.

Q. Did you think you reniembered when

you signed the affidavit?

A. My boyfriend, he's the one that

remind -- we flood every year. In -- Our term of

°flooding" is the ponding. We get some rain

standing in the niiddle of the yard.

Q. So that's a third definition --

ttiat's the one you've just told me about?

A. That's the same one, the poriding.

Q. You sign it because your boyfriend

reminded you of that?

MS. BREWER: Objecti_on.

Q. Is that what you're saying?

MS. BREWER: Objection.

Q. You can answer.
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A. Yes, 'cause he's -- He remembers

what happens more than I do.

Q•

right?

He didn't: sign the affidavit,

A. No.

MS. BREWER: Objection.

Q. Were you done answering, I'm sorry?

A. Yes.

Q. All right. So as you sit here now,

under oath, to the best of your recollection, that

statement that it floods at least once annually is

not entirely accurate, correct?

MS. BREWER: Objection.

A. He had to remind me, yes.

Q. All right. Well, which is it, are

you -- is it accurate there or did you testify

inaccurately today --

MS. BREWER: Objection.

Q. It can't be both?

MS. BREWER: Objection.

A. When I wrote this he had to remind

me we get water every year. So when this was

stated, yes.

Q. All right. But now as you look --

A. He remind me.
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Q - All riqht. Now as you look back

today, that presently is not accurate, correct,

true?

MS. BREWER: Objection.

mischaracterizing her testimony. Hol.d

on. She's testified that she doesn't

recall whether it's flooded in every

single year.

Q - All right. So when I just -- when

we went back on the recorder and you told me three

separate years it didn't flood, were telling the

truth then?

A. I did not have this out again in

front of me to remember.

Q-

r'emember?

Do you need the affidavit to

MS. BREWER: Objectiori.

argumentative.

Q - You can answer.

A. I cannot always remember.

Q - All right. Ms. Zumberge, is it

fair to say you don't recall all the instances

when your property has flooded; is that fair to

say?

A. Today I cannot recall all the
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instarices that it has flooded.

Q. And why is that?

MS. BREWER: Objection.

argumentative.

MR. COLE: I'm just asking her why.

MS. BREWER: Objection.

Argumentative.

Q. You can answer.

A. I really do not know how to answer

that.

Q. Okay. If you don't know how to

answer, let me ask you this: Are you able to tell

me now with your boyfriend not here whether the

allegations that you've sign-off on in Paragraph 6 are

completely accurate or not, do you know?

MS. BREWER: Objection.

A. Yes, I do know.

Q. And they are or they are not-

accurate?

A. They are accurate.

Q. So there was flooding every year

that you've own the property since it 2001, at

least once a year?

A. Yes_

Q. All right. But I can't remember
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it?

A. I can't remember when it was --

can't.

Q. But I asked you whether you

remembered it at all and I think in '02 you said

"No," there was none that year, you said it rather

confidently --

MS. BREWER: Objection.

Argumentative.

-- didn't you?

MS. BREWER: Objection

argumentative.

MR. COLE: She's allowed to answer.

MS. BREWER: I don't even think that

that was a question.

MR. COLE: Yeah, it's a pending

question. she said one thing, I just

want to get it straight. That's all.

A. I -- re-reading my affidavit.

Q. It's right there.

A. Yes, which until you brought it

back out, that I could not remember today.

Q. Did you --

A. I --

Q. Go ahead.
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A. I am a busy person, I have a lot to

remember, and it's been months since I've done

this affidavit. I can't remember everything.

Q. Did you review your affidavit

before today?

A. Skimmed it's.

Q. Did you --

A. I did not fully read it.

Q. All right. Then let's go back,

'cause I'm not sure. If it flooded every year, as

you say in the affidavit, you've told me when it

flooded in '09, I think you testified it flooded

in '08, did it flood in '07?

A. Yes.

Q. When?

A. The time I cannot remember, the

time of the year.

Q. Do you recall anything about that

flood?

MS. BREWER: Objection.

Q. How deep the water was?

MS_ BREWER: Objection. This is

a11 asked and answered and she's

testified that she can't remember.

MR. COLE: Counsel, if she can't
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remember now, how can she testify that

she knows a statement in Paragraph 6 is

accurate? She gonna say it's accurate,

I'm gonna inquire. If she isn't, that's

okay. She doesri't know if it's accurate

or not, then I'm gonna let it go.

MS. BREWER: Well, I believe she

used her affidavit to refresh her

recollection which is perfectly proper

for her to do, and we went back on the

record to make sure that the recorder

was clear. So I would appreciate if you

direct actual questions to my client

instead of just argumentative.

MR. COLE: The affidavit is under

oath and this testimony is under oath.

Q. Is it -- can I -- can we leave it

at this: That you recall that there was some

flooding on your property, some standi.ng water, no

matter how small, every year, at lease once

annually, but you don't know any details other than

the three instances you've cited; is that fair to say?

A. Yes.

MS. BREWER: Objection.

MR. COLE: Thank you. We're done.
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Thank you. Okay. Thank you, ma'am.
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(At 5:30 p.m. the deposition was concluded)

MARTHAG.BREWER,AUomeyAt l.avr
NOTARY PUBLIC • STATE OF 0H10

mnftbn haa now*m ^Ie
Se.147.03 R.C.
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STATE OF OHIO
) SS:

COUNTY OF MERCER }

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of her

aforesaid deposition, the said JENNIFER ZUMBERGE

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said JENNIF'ER ZUMBERGE; that said

deposition was taken in al]. respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 5th day of

April, 2010.

My Commission Expire`s: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio
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AFFIDAVIT OF JENNIFER ZUMBERGF

STATE OF OHIO

COUNTY OF MERCER
) ss:
}

My name is Jennifer Zumberge, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal lcnowledge and are true and correct- I

state as follows:

1. I an- a Relator in this mandamus action seeking compensation for the property

taken by Respondents Ohio Department of Natural Resources and Sean D. L,ogan, Director,

Director (collectively "ODNR").

2. Specif7callv. I am the owner of real estate described as Mercer County Parcel

Nuinber 26-042800.0000.

3. I have been an owner of Mercer County Parcel Number 26-042800.0000 since

2nn1 and reside on the property.

4. Mercer County Parcel Number 26-042800.0000 lies to the adjacent east bank of

the Little Beaver Creek, approximately one half mile from Beaver Creek.

5. Since I purchased Mercer County Parcel Number 26-042800.0000, after ODNR

replaced the western spillway of Grand Lake St. Mary's in 1997 and undertook its current lake

level management practices, which include maintaining increased lake levels and use of the

western spillway for virtually all water flow out of Grand Lake St. Mary's, Mercer County

Parcel Number 26-042800.0000 has been subject to continuing, persistent, frequent, and

inevitable increased severe flooding from the western spillway of Grand Lake St. Mary's.

DON000759



6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 26-042800.0000 has flooded at

least armually, witli very major flooding occurring three times. On each of those three occasions,

Mercer County Parcel Number 26-042800.0000 was inundated with water at depths varying

from 12 to 18 inches and remained inundated with water for at least a week.

7. To date, the most invasive flood occurred in 2003 with approximately 1.85acres

of Mercer County Parcel Number 26-042800.0000 being flooded with approximately 18 inches

of water for at least a week. A true and accurate copy of a black and white aerial from the

Mercer County Auditor's website of Mercer County Parcel Number 26-042800.0000 is attached

hereto as Exlubit 1. 1 have shaded in the area of the parcel that was flooded in 2003.

8. Mercer County Parcel Number 26-042800.0000 was again flooded as recently as

the Spring of 2009.

9. As a direct result of the flooding, Mercer County Parcel Number 26-042800.0000

has suffered damage in the fonn of personal property loss, deposit of debris, bank erosion, and

yard damage.

10. As a direct result of the flooding, a garage located on Mercer County Parcel

Number 26-042800.0000 was inundated with water and debris and suffered severe damage. The

personal property stored in the garage was destroyed and had to be thrown away. In 2003, flood

waters inundated my home's crawl space as wel l. i bought a pump to remove the flood waters so

as to prevent my home from being inundated with water.

11. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 26-042800.0000.

0 DON000760

-2-



0
12. 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the western spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NAUGHT.

J, Inifer.' umber^

Sworn in my presence and subscribed before me thisl=! day of August. 2009.

E

JUSI.PH FL NAL1F31
Attumey el t"

Notmy PuLR, S1rAe of Ohio
Commtssiun Hes F7u ixpiratlnn

SecUOn 147.03 P.C.

DONO0o7s1

-;-

88124i2809 CoIUrnbus 10691889
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STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of MICHAEL ZUMBERGE,

Relator, was taken by the Responderits as on

cross-exainination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 12, 2010, at 9:30 a.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Daniel Martin

Principal Attorney

Executive Agencies

30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Martha Brewer

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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3 Michael Zumberge M-4 B-42 M-45 B-46

4

5

6

7

8 E X H I B I T S

9

10 RESPONDENT'S DESCRIPTION MARKED

11 A Affidavit 9

12 B Great American Insurance 31

171 13 C 2002 Schedule 37
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MICHAEL ZUMBERGE

of lawful. age, a witness herein, having been duly

sworn, as hereinafter certified, was examined and

testified as follows:

CROSS-EXAMINATION

BY MR. MARTIN:

Q. Hello, I'm Dan Martin, we just met

coming in the door. I'm an attorney representing

the State of Ohio .i.n the action that's been filed,

and today we'll be taking your deposition, and

first thing I usually ask folks is: Whether

you've ever had your deposition taken before?

A. No.

Q- Wel]. what S'].l do, T'll just go

over a few basic ground rules. The first thing

you may notice is the court reporter sworn you in,

and although there's no judge here today, this

works the same way as you would if you were taking

an oath in front of the Judge.

A_ Yeah.

Q - And you have to answer all the

questions truthfully and to the best of your

ability. Another thing we have to try and do is

make sure that the reporter is able to get an

accurate record, and one of the ways we do that is
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try to avoid ta]king over each other. So if I'm

asking a question, I just ask that you wait till I

get my question out before you start your answer,

because if you and I are talking at the same tinie

or if you think you know the answer and I haven't

finished my question and we're talking at the same

time, it'll make it hard for him to get that, you

know, typed down so he has an accurate record. So

I just ask you to try to avoid talking while I'm

talking and I'll do my best to do the same for

you.

Because the transcript today is a

record of what's said, it's important that in

response to the questions you have a verbal

response. In conversation a lot of times we'll

shrug our shoulders or maybe say uh-uh or ah-huh

or something like that, but. it's hard for the

court reporter to put that into the record. So I

ask that instead of, you know, maybe saying

ah-huh, you say, yes, or if it's uh-uh, no, would

be a better, you know, way of doing it, so he can

get clear on the record.

And what we're trying to do today

is just get accurate information about the issues

that have been raised in the complaint. So I
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dorr't want t:o mislead or confuse you. So if I ask

a question that you don't undersCand or I, you

know, ask it, you know, in a strange way -- We're

doing a lot of these depositions, so maybe by

later in the afternoon if I'm not making sense,

please feel_ free to stop and say, you know, I

don't understand your question, please rephrase it

or ask it again or if you just can't hear what I'm

saying, you know, that's fine, I don't want to

trick you into answering one way or the other,

just let me know and I'].l rephrase the question,

because when you answer it, I'll assume that you,

you know, know and understand it. So if you don't

understand it, let me know that and we'll ask it a

di.fferent way or try it i.n another marrner.

If you need to take a break, that's

fine. I don'L expect we'll be going real long

today, but if you do need to take a few minutes,

that's fine, we can take a break, just let me know

and we'll stop. So does all that make sense?

A. Yes.

Q. What I'd like to do, sir, if you

could say your name and then spell it for the

record?

A. Michael Zumberge, Z-u-m-b-e-r-g-e.
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Q. And, Mr. Zumberge, I want to ask

you a few background questions. Do you live here

in Mercer County?

A. Yes.

Q. How long have you lived here?

A. All my life.

Q. And where do you live right now?

A. In Celina in town.

Q. Arid what's your address?

A. 145 Margo Lane.

Q. And did you go to school here?

A. Yes.

Q. Did you graduate from high school?

A. Yes.

Q. Which high school?

A. Celina Senior High.

And after graduating from high

school, did you go on for any further education?

A. No.

Did you start with a job afLer high

school?

A. Went right into the farming.

Q. Okay. And tiow long have you been

doing that, since high school?

A. Since high school_
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Q. And besides farming, any other

E 2 occupation?

3 A. Small odd jobs of carpentry helping

build houses for one year.

5 Q^ And as part of your farming, have

6 you takcri any courses or seminars pertaining to

7 farming?

8 A. No.

9 Q. Are you associated with Z-Farms

10 Incorporated?

11 A. Yes.

12 Q• And can you tell me what Z-Farms

E
13 incorporated is?

14 A. It's a family corporation started

15 in '76_

16 Q. And how many officers are there?

17 A. Two.

18 Q. Are you an officer?

19 A. Yes.

20 Q. Who else?

21 A. My brother, Charlie.

22 Q. And are there shareholders?

23 A. Just the two of us.

24 Q. And what does Z-Farms, what do they

25 do, what's the business of Z-Farms?
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A. Grain and cattle right now.

Q- Besides grain and cattle, did

Z-Farms have other areas that they do business in?

A. We used to milk cows, dairy.

Q. Wheri did that end?

A. '97.

Q. Does Z-Farms have employees?

A. Not -- no.

Q. Bcsides your' brother and yourself,

is there anyone else that does ariy work for the

company for the business?

A. No.

(AEfidavit of Michael Zumberge, marked
for identification as Respondent's --
Michael Zumberge - Exhibit A.)

Q_ What I'd like to do, I gonna go

ahead and mark this document as Exhibit A. This

is a affidavit we received. And I just direct

your attention to Page 3, and is that your

signature, sir?

A. Yes.

Q. And you recall signing this

document?

A. Yes.

Q. Did you prepare this?

MS. BREWER: Objection.
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Q. You can still answer.

A. No.

Q. Did you review it before you signed

it?

A. Yes.

Q. Just wanted to direct your

attention to the second paragraph, Number 2 on the

first page. And I just want to identify what

pieces of property are being -- are an issue of

Z-Farms as far as the claims in this case, and

Paragraph 2 says specifically Z-Farm is an owner

of real estate described as Mercer County Parcel

Numbers 26-051400.0000 and 26-049500.0000.

Besides those two parcels there, does Z-Farms

currently own any other real estate in Mercer

County?

A. No.

Q. And just following along there,

Paragraph 3 states that Parcel 26-051400 has been

owned since 1988 by Z-Farms, is that true?

A. Yes.

Q. And the next statement, Number 4,

that parcel there has been owned by Z-Farms since

'76, is that correct?

A. Yes.



11

E

E

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q- As we sit here today, do you -- I'm

sorry. Does Z-Farms still own those two parcels?

A. Yes.

Q• Has Z-Farms sold any portions off

of those parcels?

A. Yes.

Q. When would that have been?

A. Three years ago we -- off -- parcel.

we had in '88.

Q. Okay.

A. Roughly that time frame. Then

another, estimate about 10, 15 years ago we

another three acre tract off of it.

Q. And Paragrapti 5 talks about Beaver

Creek and that cuts through Parcel Number

26-049500. Does it cut through the middle of the

property or where does it cut through on that

piece?

A. Towards the north end.

Q - Okay. Towards the north end. And

the next paragraph, Number 6 says that the other

parcel lies near the Beaver Creek. Do you know

how close that parcel is to Beaver Creek?

A. Roughly half to three-quarters of a

mi-le.
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And what's this map show?

A. It shows where the Beaver Creek

runs through the north end of the property and our

property surrounds down toward Meyer Road_

Q. Okay. And this is 26-049500

property. There's a shaded area or darker area;

do you see that?

A. Yes.

Q. Did you make that shading?

A. My brother and I did.

Q. Okay. So two of you together did

that?

A. Yeah.

Q In the kind of the center where the

two larger pieces come together, there's a little

neck, looks like there's an area that's maybe had

structures, what is that area?

A. Oh, there used to be a house and

barn, and my brother used to live up there in the
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house trailer.

Q.

A.

Q-

Are that's still there?

Yes.

And appears on this map that area

was not an area t:hat was shaded in?

A. No.

Q. All right. Is that -- Do you agree

with that that that's accurate?

A. Yes.

Q. Do you know what the shaded area is

supposed to be representing?

A. That's where the water, flood water

of '03 was at. That's how far it came around on

the property.

Q. Okay. So the shade area is from

2003 Flood?

A. Yes.

Q. And do you know in 2003 how deep

that flood was on your property?

A. Towards the north end iC got to

approximately 8 to 10 feet maybe, many other parts

from 2 to 3 feet.

Q. Okay. Is the top part or northern

part, is that closer to the Beaver Creek?

A. Yes.
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Q - How long did it take the flood to,

the water to recede or to go away?

A. Cl.ose to a month.

Q-

'03?

Do you remember when the flood was

A. Yes.

Q- WhaC month, if you can recall?

A. July.

Q. Do you recall if this parcel

experienced any crop loss as a result of that

flood:'

A. Yes.

Q -13
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Did Z-Parms to your knowledge put a

report in or a claim in for insurance?

A. Yes.

Q - Do you know the amount of the

damages that were reported?

A. Not off -- no.

Q. Besides 2003, do you ever remember

seeing this parcel be flooded?

MS. BREWER: Objection. Are you

asking ever in his life has he seen it

flooded?

MR. MARTIN: Yes.

A. Yes.
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Q. When would that have been?

A. Every year pretty much.

Q. Okay. So pretty much every year

you've seen some flooding on this parcel?

A. No.

MS. BREWER: Objection. Can we

have a time frame? Are you talking

about every year before '97, after '97,

sirice 2003, December?

MR. MARTIN: Wcll he said every

year.

Q- What do you mean by "every year"

Mr. Zumberge, when you say every year, how far

back would that go?

A. As long as I've been living there

really.

Q. Okay.

A_ Yeah.

Q. And how long has that been?

A. Well, I'm 54 now and every since

I've been a little kid that's always been flooded

at one time or ariother but not to this extent.

Q - What would you say has been the

change over the years as far as flooding, has it

gotten more flooded recently?
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A. Since the new spil7.way, yes, it

has.

And what would ttie difference be

from, before the spillway and after the spill.way

in terms of flooding?

A. Could you repeat the question

again?

Q, Sure. Before the spillway was

built, it sounds like you recall there being

flooding, and if I understand your testimony

correctly after iC was modified it was worse; is

that a fair statement?

A. Yes.

Q. And what would you say, if you

could, would be the difference between before and

after the spillway, in terms of flooding?

A. Percentage wise I would say it's 50

to 60 percerit more flooding.

Q. Is there a portion of the property

that didn't flood before '97?

A. Yes.

Q. And roughly what area would that

be, if you can identify it?

A. Oh, three quarters of it.

Q. lli.d the area that is closer to
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Beaver Creek, di.d that always flood, based on your

knowledge and history?

A. A portion of it.

Q. And besides 2003 which is

represented with the shaded area here on this map,

do you recall whether there were any floods in,

say, 2005?

A. Yeah, there was flooding in 2005.

Q. Was there much as what was shown

here in 2003?

A. No, not quite as bad.

4-

2005?

Do you recall how deep it got in

A. Probably 7 to 8 feet deep in the

deepest part.

Q. Okay. Back before 1997, do you

have any recollection of how deep you had seen the

flooding on this parcel?

A. About four feet to the riorth of the

parcel.

Q. Okay. What that be the part that's

closer towards Beaver Creek?

A. Yes.

Q. Is this property near the Wabash?

A. No.
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Q - And what's the, I guess, the

rrearest road or what road has frontage on this

parcel?

A. Meyer Road.

Q. Meyer Let's takc a look at the next

map, it's on Exhibit 2, and does this map look

familiar?

A. Yes.

Q- And this the other parcel of

property Z-Farms owns?

A. Yes.

Q - And this also has a black shaded

area, is that also representing the flooding in

2003?

A. Yes.

Q. And is there a stream or ottrer

water body that cuts through this property?

A. There's a stream that runs along

the west edge of it.

Q. And which one is that, which stream

is that?

A. I don't know the name of the ditch.

Q. Okay. So you're not sure if it has

a name or not?

A. No.
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Q- And this area that was shaded in

here, did your brother also assist you with this?

A. Yes.

Q. How deep was the flooding in this

area in '03?

A. One to two feet.

Q- And let's say before 1997, did this

area ever flood, to your knowledge?

A. Not to this extent, no.

Q. But did it flood some?

A. A little.

Q. About how deep wou7.d it have been

prior to '97?

A. Three to six inches.

Q• And was it the same -- would it

have been the same area as what's in the black?

A. Not quite as far to the south.

Q. So it would be a smaller area?

A. Yeah.

Q. Okay. And what road is -- Let's

see, looks like there's a road running along the

top there, which road is that?

A. Monroe Road runs to the north.

0 24 11
Now in 2003 did this parcel have

any crop damage?25
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A. Yes.

Q. Do you recall what crops were in

that year:

A. Beans.

Q. And did Z-Farms put a claim in on

insurance for the crop loss?

A. No.

Do you know how many acres of crop

were lost that year on this parcel?

A. Roughly six to eight.

Q. Okay. Do you know how many acres

on this parcel were tillable?

A. Yes.

Q. About how many?

A. 32.

Q. I just notice that the bottom of

the page there, looks like the whole parcel is

30.724 acres, so is it -- you think it's more than

30 acres then?

A. Yes, w9.th the extra little strip

that's along. There's 32.7 acres that belong to

Z--Farms, then there's another 2.3 -- two and

three-quarter acres in this other section that

belongs to another person.

Q. Oh, okay, I see. That other area
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you said belongs to someone else, can you point

that out?

str

was sold.

A. Straight down.

Q. okay. So does Z-Farms not own that

A. No, that's one of the parcels that

Q. Oh, I see. So who owns thaL now?

A. John Knott.

Q. If you don't mind, could you take a

stab in spelling that name, last name?

A. I probably couldn't even spell it

any better than what you could.

Q. Okay.

A. But it goes under J.R.C_ Rentals.

Q. Do you know what he uses that land

A. Nothing right now besides us

0. okay. So Z-Farms stills farms that

A. Yeah.

Q. Do you pay him rent for it?

A. Yes.

Q. I'm gonna hand you a pi.nk marker

P?
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here, sir. If you could try to outline, you know,

put like a little circle or a square or something

around the area that approximately represents the

area that was sold off of that parcel, 1 would

appreciate it.

A_ Shade in the whole area then?

Q. That would be fine, yeah.

A. Shade it in?

MR. MARTIN: Yeah, just a -- Okay.

The witness has shaded in that area in

pink. Thank you.

Q. Was there any flooding on this

parce7. in 2005?

A. Yes.

Q. And how deep was it then?

A. At the most probably about a foot.

Q. And did it flood the same area as

what's shaded in here or not?

A. I don't know if it got as far south

as what the shaded area shows here or not.

Q- Okay. Let's go ahead and go to

Exhibit 3, that's attached after that. And first

page there looks like -- and these are photocopies

or copies, so they're inaybe not as clear as the

originals, but do you recall ever seeing these
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photographs before?

A. Yes.

Q. Do you know if you took 'em?

A. No, I did not.

Q. Do you know who took the photos?

A. Yes, I do.

Q. Who is that?

A. My brother, Charles.

Q. If you're able to, can you tell

where these photos, these two on the page here,

where they were taken at?

A. They was taken off the road of

Meyer Road pointing to the buildings up on our

property that's up on the hill. where it didn't get

flooded.

Q. And do you know when these pictures

were taken?

A. Some time in July.

Q_ Of '03?

A. Yes.

Q. Now, let's turn the page, look at

the next one. And there's a little number stamped

on the bottom of these Lwo. That first group of

photos was 772 on the bottom and so the next one

773, is that as far as you can tell taken on the
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same farm from Meyer Road?

A. Yes, but :i_t's just a little farther

south than what the first ones were.

And which -- Just make sure I'm

clear, and you can describe. If you know the

parcel nuinber, that's fine, if you don't, you can

describe some-in some other terms which property

this is showing of the couple we talked about.

Would that be the one that's on Exhibit 1 or

Exhibit 2, if you know?

A. Exhibit 1, southern part of Exhibit

l.

Q, Okay. Then the next page after

that one, it's 774. Do you know which parcel

these were taken on or can you identify 'em?

A. Yeah, these are on Exhibit, Parcel

Exhibit 1, 2.

Q. And what do these photograpbs show,

let's start with the top one there, looks like

there's a note on that top one?

A. Yeah, that's a picture of our,

where the farm buildings were, are at --

Q. Um-hum.

A. -- taking the pictures heading

north.
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Q• And is there any flooding visible

on that picture if you can tell, that top one?

A. I don't know if this was taken

before the worst of t.he flooding happened or after

it receded, I can't tell for sure.

I understand. Then the lower one

t.hat's kind of dark, but if you're able to tell

where that one is at?

A. Pretty much, that's the same

direction.

Q. Okay. What about on page 775. Do

you know -- can you tell. which farm those photos

were taken on?

A. The top photo was taken from the same

place as the previous page, and that was facing kind

of a northeast direction, and the bottom photo was

taken -- is about the same as the one on the earlier

page, farther soutti on Meyer Road facing west.

Q - And these are also -- and we're

talking about the parccl that's on Exhibit --

A. 1.

Q. - Exhibit 1, right? Okay. And

then it looks like the last photo on page 776, can

you tell where that picture was taken?

A. That picture was on the property of
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site where the barn and trailer house is at,

taking pictures heading east.

from 2003?

Q. Do you know if this would have been

A. Yes, it would be.

Q• And do you know when -- if you can

recall when it was taken?

A. In the month of July.

Q. Besides these photographs we went

through, sir, do you have any other photos or

videos that show the flooding?

A. No, I don't.

Q• Do you have any other, like,

diaries or records or measurements or anythirig

like that that would document that, you know, like

the depth of the flooding, for example?

A. No.

Q. Okay. Besides crops, are there any

other damages to your property that you believe

occurred as a result of the flooding?

A. Yes.

Q. Can you tell me what any of those

0
24 (I are?

A. Well, soil bank or erosion on the25
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creek banks, silt out in the field, compaction,

besides your crop loss.

Q. What type of erosion issues

occurred along the bank because of the flooding?

A. Ate out the dirt of the bank to

keep it from -- the water -- to help keep the

water if the bank ain't there, so it's gorina run

out into the fields farther or quiclcer.

Q.

that area?

Did you have to make any repairs to

A. No.

Q• Do either of Lhese properties, that we

talked about, do you know if they have filter strips?

A. No.

Q. Did both these properties have bank

erosion on them?

A. No.

Q. Which one, if you can, had ttie bank

erosion?

A. The parcel that's on Exhibit A or

Exhibit 1.

Q. And what about soil compaction, did

they both have soil compaction?

A. Yes.

Q - And in your affidavit, sir, and
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this is a statement coming out of Paragraph 17 on

Page 3. You state here that the two parcels here

have been substantially destroyed or the values

have been substantially destroyed because of

flooding caused by ODNR. What facts or

information do you have that demonstrate that the

-- first of all, that the flooding was caused by

ODNR?

A. From the spillway, it is roughly

nine times bigger than the previous spillway that

was put in. From a 39 foot spi]lway to a 500 foot

sp.-i.liway. It dumps a lot more water, and there's

nothing that we can do about it, and anything

else, I don't know what else to say about it.

Tt.'s just. that that spillway was put in there at

the wrong -- they didn't put it in right, to my

knowledge.

Q. To the best of your knowledge, do

you know what was done on the spillway that was

not right?

MS. BREWER: Objection. You can

answer.

Q. Yeah, to the best of your

knowledge?

A. No.
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Q. And continuing on with the

statement in Paragraph 17. What information do

you have that demonstrates that the floodS.nq has

substantially destroyed the value of your two

parcels?

MS. BREWER: Objection_

A. Can you rephrase the question

agairr?

Q. Sure. The statement in Paragraph

17 alleges that the value of your two properties

has been subsLantially destroyed, and maybe what I

should fi.rst ask is: What do you mean wt.en your

stateine_nt that. the properties were substantially

destroyed, what does thaL term mean to you?

A. That the property is not worth as

much as what we paid for it at the time.

Q- And do you know when you bought the

two properties what you paid for it?

A. Roughly I do.

Q. And as best you can, I know it's

been a while, but roughly what did you pay an acre

for, let's say, the first one in Exhibit 1?

A. That shouldn't pertain to our

flooding problems.

MS. BREWER: If you know the answer
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A. Roughly $2000 an acre.

Q - And do you have ariy information, as

we sit here today, on what the value of the

property is today?

MS_ BREWER: Objection.

A. No.

Q• And what about the one ori Exhibit

2, that property, do you recall roughly what you

paid for that per acre?

A. Roughly about the same amount of

money, 2000, roughly.

Q. And as we sit here today, do you

have any information on appraisal or something

like that that would tell us what the value of the

property is today?

MS. BREWER: Objection.

A. No.

Q. Did you explore whether there were

any other causes to flooding other than the

spillway at the lake?

MS. BREWER: Objection.

A. No.

(Great American Insurance Group,

marked for identification as

Respondent's - Michael Zumberge -

Exhibit B.)
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Q. Gonna hand you a document I'm

marking as Exhibit B. These documerits were

provided to us by your counsel, and I'm gonna ask

you some questions about, see if you can identify

these. And I recognize there maybe some of these

that maybe are or are not related to Z-Farms but

maybe other people in your family, so I'll just

try to walk through these with you and see if we

can just identify if any of these pertain to the

two parcels we're talking about with you today.

The first one here, first page, and

this is stamped at the bottom 2232. It says

something, it says Multiple Peril Crop Insurance

Production Certification Worksheet. Do you

recognize this document at all?

A. Yes.

Q. What is the purpose of this

document?

A. Tell you the records of the crops

on personal farms that you have.

Q. And do you know what year this is

for?

A. This shows from 19, 1997, then it

skips '98 and '99, then it goes from 2000 on to

2008.
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Q. Do you know if this document, does

this pertain to either the two parcels we've been

talking about today, those Z--Farms parcels?

A. No.

Q. Okay. Let's move onto Page 2234.

And this is a similar document, only I note in the

upper lefthand corner as I'm looking at the same

one you are, looks like it says Z-Farms, Inc.

Does this document pertain to those two parcels we

were looking at in your affidavit?

A. No.

Q. Okay. Let's move on to Page 2236.

if you're able to, can you tell whether this

docuinent pertains to the two parcels we were

talking about?

A. No.

Q. Okay. How about up to Page 2238.

Same question with this one?

A. No.

Q. And moving onto Page 2240_ Have

you seen this document before?

A. I have but I don't remember it.

Q - Are you able to tell what this

24 1 document is, what's the purpose of this?
'0

MS. BREWER: Objection.
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A. No, I don't.

Q. There is a notation in the middle

of the top, it says "Agent/Agency Triformation.°

And it says, "American Agricultural Assets LLC,

Matthew B. Vantilburg.° Do you know who he is?

A. Yes.

Q. Does he provide insurance?

A. Yes.

Q. Do you recall whether you have a

policy through him for your crops?

A. No, we don't.

Q. You believe you've seen this

document before, you just don't remember?

A. When.

Q. When. Okay. Let's go onto to the

next one which is 2241. Can you recall seeing

this before?

A- No, I don't.

Q. And same with 2242?

A. No.

Q. How about 2243, is this something

you've seen before, this document?

A. Similar documents like this.

Q. Okay. What on this particular

document here, what's this showing?
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A. It tells you what section it's in,

how many acres are planted in that section, and

the production off that secti.on.

Q- Can you tell. if any of these

include either the two parcels we were talking

about earlier today?

A. Yes.

Q. Are ttiey included in this document?

A. Yes.

Q. Which ones are they?

A. Z-Farms/Pax and Z-Farms/Pax

Sections 11, which is a combination of four other

farms put Cogeth.er.

Q. Okay. Do those entries, do they

include parcels in addition to the two that we

were identifying earlier?

A. Yes.

Q. Do you know if those parcels wcre

ever taken out on their own and put into a chart

like this?

A. No.

Q. okay. Let's proceed to the next

page, 2244. Can you tell if this document

pertairis to either of the two parcels we've been

talking about?
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A. No.

Q. And what about 2245?

A. No.

Q. If you cari go ahead and just go to

the last page of this exhibit, it's 2250. In the

upper corner it says "Rural Community Insurance

Services 2009 Notice of Loss Report." Have you

ever seen this docurnent before?

A. Yes.

Q. What is this?

A. Tells of the corn and beans that

was planted that year and the payment they

received through crop insurance.

Q- And can you tell if any of these

entries hcre, if any of them pertain to the two

parcels of Z-Farms that we were going through in

your affidavit?

A. Not completely.

Q - If you riotice, sir, there's two

entries for 5-14-2003 and they both have a cause

of loss. it looks like it says "PRECIP" and then

parentheses "(Excess)" do you see those?

A. Yes.

• 24 11 Do you know if those were, those

loses were the result then of a rain loss as25
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opposed to a flood loss?

A. No, I don't.

Q- Do you know if the Rural Community

Insurance Services if they differentiate between a

flood loss and a precipitation or rai.n loss?

A. No, I don't.

Q. Okay. And there's a notation on

this page, sir, it's handwritten; do you see that,

where it says "total payments?"

A. Yes.

Q. Do you know who wrote that?

A. No, I don't.

Q. Is it your handwriting?

A. No.

Q. Does that number sound familiar to

you?

MS. BREWER: Objection.

Q. The 26,948?

MS. BREWER: Objection.

A. No.

Q. So you don't know what- that number

represents?

A. That would be a payment of some

sort, but I don't know what_ for, whether it was

for flooding or -- I hadn't replant.
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(2002 Federal Farm Activities Schedule,

marked for identification as

Respondent's - Michael Zumberge -

Exhibit C.)

Q. Okay. I got another set of

documents here. I'm gonna hand this to you, too,

marked as Exhibi.L C. We just received these

today, so I just wanted to see if you had seen

these before. This first one is stamped 2256 at

the bottom, and the top says 2002 Federal Farm

Activities Schedule. Have you ever seen this

document before?

A. Yes.

Q• And there's one line, it's Line

Nuinber 9 where it says, "Taxable agricultural

program payments," and there's amount of 8,293,

what would that be for?

A. Government programs, I would

imagine.

Q. And do you know if Z-Farms received

any payment for any government programs on the two

parcels we were talking about today?

A. Yes.

parcels?

Would this amount reflect those two

® 24 (I A. No.

Would this amount maybe refl.ect theQ•25
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total amount for all your farms?

A. Yes.

Q. Okay. So the amount that you have

received for the two parcels would be included in

this number, but not the whole number?

A. Right_

Q- Do you have any idea what you would

have received for those two parcels for government

programs?

A. No, I don't.

Q- Do you know what government

programs they participated iri, just those two

parcels?

A. I don't remember the name of the

what they call them.

Q-

Progr.am?

Would it be Conservation Reserve

A. No, I don't believe, I don't

remember what it's called.

Q. Well, that's okay. If you don't

remember the exact name, can you maybe just

describe what you did to, in exchange for gettinq

ttie paymerrt?

A. Repeat the question again.

Q- Sure. That's okay you can't recall
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the exact name, but if you could describe for me

if you have any recollection of the riature of the

program you participated in, in order to get the

program payments, and again just for those two

parcels?

A. I can't think of the name of it

right offhand.

Q. Was there an area of the land that

you did not plarit as part of the program?

A.

Q.

No.

All right. Well., let's move onto

2257, and that's the next page, and same again,

line 9 says "Taxable agricultural program

paymcnt.s." I don't want to beat a dead horse

here, but looking at this, does that, I guess, jog

your recollection of maybe what the program would

have been?

A. No.

Q_ How about on Line 12, "Taxable crop

insurance proceeds..." do you remember ttiat, what

that was for?

A. No.

Q. Would that have been some type of

0
24 11 crop loss?

A. Yes.25



40

E

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

27.

22

23

Q. And do you know if the number

there, the 49,988, would that have been for any

particular parcel?

A. All parcels combined.

Q. Okay. So that figure could

represent all your lioldings together?

A. Multiple farms.

Q. And then just last one there, 2258.

Again it's that line, Number 9 that we talked

about earlier, that's a program you don't recall

the exact name of, right?

A. No.

Q. All right. Well thank you for

going through that. I'm just gonna check to see

how many more questions I got for you. .T. think

I'm pretty-well done here, but let me double

check. Both these parcels are just used for

farmland, is that right?

A. Yes.

Q. So you don't have any other

business activities on the-properties?

A. No.

Q- Do you know if either of those

0
24 11 parcels participated in a wetland reserve program?

A. No.25
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Q. Do you know if there is any

easements on those two parcels?

MS. BREWER: Objection.

A. Yes.

Q. Do you know what the easements are

1

2

3

4

5

for?6

A. Creek maintenance, Beaver Creek

Maintenance Program.

Q. And who's that -- if you know,

who's that easement for, who's the benefici_ary of

that easeitent?

A. County and state.

7

8

9

10

11

12

® 13 11 Q •
14 the two parcels?

A. No, I don't.

Q. Do you know what your current yield

is on the two parcels for corn?

A. Average, no.

15

16

17

18

19

what your average yield would be for those two20

parcels?21

Q•

Do you know what soil type is on

Same for beans, do you have an idea

A. No.22

23 Q• Do you know what you got last year

on your yield for whatever you planted last year24

for those two?25
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A. Roughly?

Q. Sure.

A. 175 on corn, 50 on beans.

Q. were they pretty much the same for

both those parcels or was there a difference

between the two?

MS. BREWER: Objection.

A. Well there's -- had beans in one,

corn the other, so I can't compare 'em.

Q. Okay. And whicti one had the corn

on it lasC year, which parcel?

A. Exhibit 1.

Q.

the beans?

Okay. And then the other one had

A. Yeah.

MR. MARTIN: Okay. T don't have

any further questions.

MS. BREWER: I just have a few

follow-up questions.

DIRECT EXAMINATION

BY MS. BREWER:

Q. We talked about the times that your

property flooded in 2003 and 2005, are there other

times that your property has flooded since 1997?

A. Yes.
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Q. And about how many times or what

years do you think it flooded since '97?

A. Roughly in figuring it flooded

about every year.

Q Okay. And how has that flooding

changed if at all since the flooding that happened

before the spillway?

A. It's a lot more, a lot more water

coming down through the creek and after '97 and

compared before '97 didn't have near the water

coming down.

Q. Does it flood a larger area?

A. Yes.

Q. Does it stay flooded for longer?

A. Yes.

Q. Is the water deeper?

A. Yes.

Q. Does it affect the crops more

severely?

A. Yes.

Q. Okay_ And you said that you did

see your property wheri it was flooded in 2003,

right?

® 24 1) A. Yes.

Q. Did you see anyone else on your25
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property in 2003?

^ 2 A. Please?

3

4

Q. Did you

A. Say again.

5 Q_ Did you ever see anyone else on the

6 property when it was flooded in 2003, like on

7 boats or anything like that?

8 A. Well, my step-son lives along Meyer

9 Road adjacent to our property, and he has keeping

10 from getting his basement flooded was trash pumps

11 and things of that nature, so we stayed there to

12 help take care of that, and he got pretty fed up

E
13 with it, and he, I could see he was under a lot of

14 stress, so he took a jet ski out on his front yard

15 and drove it across the fields.

16 Q• Can you usually drive a jet ski,

17 across that part of land?

18 A. No.

19 Q• Okay. Who is in charge of the crop

20 insurance for Z-Farms?

21 A. Vol"lmer is the last name, it's

22 Multi-Peril Crop Insurance out of --

23 Q. Okay. Who at Z-Farms is in charge

11
24 of handling the crop insurance?

25 A. Both my brother and I.
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have.

that .

BY MR. MARTIN:

MS. BREWER: Okay. That's all I

MR. MARTIN: Just a follow-up on

RECROSS-EXAMINATION

Q. Does the flooding fluctuate with

the amount of rain that you have here?

MS. BREWER: Objection.

A. Yes.

Q. Do you recall in 2003 if there was

large amount, of rain during that period of July of

'03?

A. Yes.

Q- Do you recall if there was a period

of time when there was flooding in the Celina area

generally in 2003 --

A. No.

Q - in July? You don't recall in July

2003 if there was floods all around the area?

MS. BREWER: Objection.

A. Well, no, I don't.

Q. Okay. Do you know if the St.

Mary's River flooded in July of '03?

MS. BREWER: Objection.
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A. It probably did.

MR. MARTIN: No other questions.

MS. BREWER: And like a Ping-Pong

ball, I have a couple of questions.

REDIRECT EXAMINATION

BY MS. BREWER:

Q. Did you ever have heavy rain before

1997?

A. Yes.

Q• And did your property ever flood

before 1997 like it did in 2003?

A. No.

Q. And why do you think it flooded

like it did in 2003 and since 1997?

A. You got a spillway that's probably

10 times bigger than the old spillway that was in

there, and if you got a 39 foot spillway and a

foot of water is coming over it, then you make

that 10 times bigger. That's like a 50 foot wall

of water coming down towards you; stack them on

top of each other. I don't know what else to say

about it.

MS. BREWER: Okay. That's all I

MR. MARTIN: I'll stop.25
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MS. BREWER: Are you sure?

MR. MARTIN: I'l1 stop, yes.

MS. BREWER: Okay. Mr. Zumberge,

you have the right to read and review

the transcript of the conversation we

had today. If the other side chooses to

order a copy, I recommend to all my

clients that they do take the

opportunity to look over it and insure

that everything they said was correct

and truthful. Would you like to do

that?

MR. ZUMBERGE: Yes.

MS. BREWER: Okay.

MR. MARTIN: All right. Well,

we're done today and thank you for your

time.

J

umberae

(At 1:08 p.m., the deposition concluded)

EpARTHAC.BREWER,AriomeyARLaw
P10TARY PUBLIC- STATE OF OHIO
pqy mmmissbn ime no ®0altan dats

See.147.03RC.
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said MICHAEL ZUMBERGE

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said MICHAEL ZUMBERGE; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 28th day of

March, 2010.

11 My Commission Expires: Terence M. Holmes
25 11 July 28, 2012 Notary Public - State of Ohio



AFFIDAVIT OF &IICHAIllg.,ZUMBERGE
STATE OF 01110

COUNTY OF MERCER
) ss:

My name is Michael Zumberge. I am over tlSgagr, of 21, and I am competent to make

this affidavit. The facts stated herein are within my,• punsmatal knowledge and are true and correct.

I state as follows:

I. I am the President of Z-Farms, Inc:,,ai seuporatton organized under the laws of the

state of Ohio ("Z-Farms"). Z-Farms is a Relator initfiis,mandamus action seeking compensation

fur ohe prc>E><rty raken by Respondents Oltw Depactraw a fNatnrs( Resources and Scan V.

Logan. Director (collectively "ODNR").

2. Specifically, Z-Farms is an owner o$tizalI estate described as Mercer County

Parcel Numbers 26-051400.0000 and 26-049500.000(at.

3. Z-Farms has owned since 1.989 MeccasGanuLty Parcel lsiumher 26-05140()_0000_

4. Z-Farms has owned since 1976 Mereetr(Ciuumty Parcel Number 26-049500.0000.

5. Beaver Creek cuts through Mereer Cmumt^y Parcef Number 26-049500.QQQ0.

6. A4ercer L'cunty 1'arce) Number 25-(}514VPA.10DPD lies raeaa 2he Beaver £'rech.

7. Since ODNR replaced the western sg'ilflbm;u,g of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practie^.mdSrieh include maintaming increased lake

Seveis aad use of t4ye western s}^i44way fos viitUa44y aUSwa^er 91ow out of Grand 4,ake St.Mary's,

Mercer County Parcel Numbers 26-051400.0000 and1Z8*(049500.0000 have been subject to

continumg, persistent, frequent, and inevitable increaeetdla,evere flooding from the westem

spillway of Grand Lake St. Mary's.

S, Specifically, as a result of ODNR's rclidlt=rment of the western spillway and its

cnrrent management practices, Mercer County Parce.ll L`t urntbers 25-051400.0000 and 26-

( DON000764



049500.0000 have flooded atmost every year, and'souuirgcears they have flooded several times.

On each occasion, 26-051400.OOOIt and 26-049500±13M) wrcre inundated witlt water at depths

vatying from approximately twU to eight feet.

9.

E

Since ODNR's repJacement of the wc9ttetini spillway and its curtant management

practices, MercerCounty Parcel Numbers 26-05I4001tbmt@t0 and 26-049500.0000 tlood more

rapidly and remains floodcd for longer periaels of tiir=. an ezrch occasion of Ilooding. Mercer

County Parcel Numbers 26-051400.0000 and 26-0495010000 remained inundated witb vvater

for a period of up to three to four weeks.

10. Priot to 4S)3vR's rcpSa:ement of tlie vmunitcan spitlway and its cunent rttanagemem

practices, Mercer County Parcel Nnmbers 26-05 J400tf46t8t0 and 26-049500.0000 had less

frequent flooding, never flooded as mucb, never floodkcA mver as large an area, never flooded for

as long_

J J_ To date, the 7nost invasive flood ocenuardlitn 2003 witb apprttzirnateJy 72 acres of

Mercer County Parcel Number 26-049500.0000 beiitgiH'owded with approximately up to eight

feet of water for approximatel.y up to three to four wemllm. A true and accurate copy of a black

and wkute acrial frnm the k[ere,er Cczunty AudiCai s.wW6vaffie cif Mereec Ciiun[y Pareel Numlier

26-049500.0000 is attached hereto as Exhibit J. p liaiatf alhaded in the area of the parcel that was

flooded in 2003.

12. To clate, the most inrasive flood occnsard rn 20D3 with appro.ximately 6 acres of

Mercer County Parcel Nttmber 26-051400.0000 beiitg 6Geoded with approximately up to eight

feet of water for approximately up to three to four tv¢mRae A true and accurate copy of a black

attd v,ltite aesial trom the 5.lercet Cmumy Auditoi 's.w^e of Meacer County Fasceti 36wnaber

0 2 I QON0007g5



q
26-051400.0000 is attached hereto as Exhibit 2. I^>Imaw sdtaded in the area of the parcel that was

flooded in 2003.

I 3. Attachui hereto as Exhibit 3 are photagmghs ttat tru4y ancl xccurately depict the

flooding of Mercer County Parcel Numbers 26-05 B4Y4r9l(4rTU00 and 26-049500.0000 in 2003

several days after the flooding had taken place.

14. A4crcer Coum}' Parcel Nwnbers 2f.1)53r4Y9tA'.(>9D0 and 26-049500 .0o00 also

experienced severe flooding in'!005.

15. Mercer County Parcel Numt>,:rs 26-0511-11âmt.0000 and 26-049500.0000 were again

flooded as recently as spring 2009.

16. As a direct result of the flooding. Menaan-Q"ounty Parcel Numbers 26-

051400.0000 and 26-049500.0000 have suffered datuaD: in the form of crop losses, bank

erosion, the ch-posit of sitt, sand, stones and othcr clefi+nstanur soii compaetian.

17. Tbe flnoding caused by ODNR has;sttbntmnrtially destroyed the value nf Mercer

County Parcel Numbers 26-051400.0000 and 26-049StO010000.

i8. I believe that the intermittent, conimurng-jpersistent, frequent, and increased

sevese flttaiitng ffrom the Westeco spiltway csf GracuV.t(aftm St. Macys will ioevitahly tecur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FL'RTHER AFFIANT SAYETH°Af&WVH'£.

Sworn in my presence and subscribed before•rnrrcffiis Ijd

3

ASTA K SUHR
Not.iry Petiie • State r,t Ohio

My Comrcission Expirss Ma213. 2011
Recurrded in Mercer Cuuniy

-----
DON0007s6
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RURALCOMMUNRYW3URANC6COMPANY

NpPqg RURAL COMMUNrI'Y INSURANCE SERVICESO

Production and Yield WorksheetJReport

INSUREDINFORMATION A ENTIAGENCYINFORMATION

7_FARMSINC
%CHARLESZUMeERGE
6612 MEYER RD
CFLINA,OH 45822

(419) 586-2643

CROP
PRAC
TYPE
UNIT
SHAREHOLDER
RECOROTYPE
F'EMARKS:

7HEAT CRC
IRR

001-01 00

AMERICAN AGRICULTURAL ASSETS LLC
MATTHEW B VANTILBURG
8398 CELINA MENDON RD
CELINA.OIi 45822

EIN
REDACTET(419)58ti-3077

LOC
FSN
MAP AREA
FARM NAME
T-YIELD

YEAR PRODUCTION ACRE YIBLD

1988 828.0 12.0 69.0 A

1990 710.0 10.0 71.OA

1995 0.0 0.0 0.0 Z

1996 0.0 0.0 0.0 Z

1997 8.8 8.0 1.0 A

1998 9,570.0 20.0 79.0 A

10,99 536.6 8.0 67.0 A

2000 1,099.0 14,0 79.0 A

U 0 0.0 00 Z2001

1 005S 002E
3910

60.0

ADDITIONAL LAND
LOCATIONS

SEC RNG FSN
1 0055 002E 3910

0.0 0.0
0.0 DATE SIGNEO 07/37/2002

2002 ELD
PRIORYIELD AP YIELD SIMP RAGEYI

61.0

CROP
PRAC
TYPE
UNIT
SHAREHOLOER
RECORD TYPE
REMARKS:

W HEAT CRC
NIRR

001-03 00

61

LOC
FSN
MAP AREA
FARM NAME
T-YIELD

YEAR PRCDUCTION ACRES YIELD

1993 680.0 10.0 66.0 A

994 1.690.0 26.0 65.0 A

1995 2,048-0 32.0 64.0 A

996 136.6 50.4 3.0 A

1997 2.6980 64.0 42.0 A

1998 4,037.0 60.0 67.0 A

1999 3,658.2 49.0 75.0 A

2000 4,402.0 68.0 67.0 A

2001 8,010.0 100.0 80.0 A

1 350 58.0 A020.2002 - ^^^cnvlFt.D
tRYIEL
60.0

11 0055 002E
1465

60.0

CROP YEAR POLICY NUMBER

2003 OH-951-179431

STATE CODEINAME

OH OHIO^-'
OUNTY CODElNAME

107 MERCER ..34-3021 01

CWHEAT C 2 005S 002E
N 4210

APAREA

R 21°YR1ELpAMErTh!R. EHOLOER:.0200 FTAYRI EMLNOAME
R
REMARKS:

YEAR PRO UCTfON ACRES YIELD

1988 1,104.0 16.0 69.0 A

1991 1,296.0 18A 72.0 A

1994 1,350.0 18.0 75.0 A

1995 1,770.0 18.0 65.0 A

1996 27.3 7.0 4.0 A

1997 1,021.3 31.7 32.0 A

1998 1,228-0 20.0 61.0 A

1999 3,375.0 40.0 84.0 A

2000 2,989.0 37.0 81.0 A

2002 2 850 3 45.0 63.0 A

PRIOR YtELD APPROVED YtELD

60.0

CROP
PRAC
TYPE
UNIT
SHAREHOLDER
RECORD TYPE
REMARKS:

W HEAT CRC
NIRR

001-0400

61

60.0

ADDITIONAL LAND
LOCATIONS

C TWP RNG FSN

DATE SIGNED 07/311
SIMPLE AVERAGE YI

LOC
FSN
MAP AREA
FARM NAME
T-YIELD

12 005S 002E
4005

60.0

ADUITIONAL LAND
LOCATIONS

SEC TWP NG FSN
11 005S 002E 1465 .,.

I17 005S 002E

DATE SIGNED 107/31120U2
SIMPLE AVERAGE Y1EL9

yEAFi PRODUCTIONACRES YIELD
ADDITIONALLANO

LOCATIONS
1988 1,104.0 16.0

1991 1,296.0 18-0

1994 1,350.0 18.0

1995 1,170.0 18.0

1996 27.3 7.0

1998 0.0 0.0

1999 596.0 12.0

2000 850.0 10.0

2001 0.0 0 0

69.0 A

72.0 A

75.0 A

65.0 A

4.0 A

0.0 Z

50.0 A

85.0 A

OOZ

002 404.0 8.0 51.0 A
PRIORYIELD APPROVEDYIELD

80.0_ 59

SECTWP RNG FSN

DAT£ SIGNED { 0713112002
SIMPLE AVERAGE YIELD

q

7/2912009
Page 1 of 3 . <

MP-3006po4 (05-09)



RURAL OOMMUNRV INSURANCE COMPANY

RtiRAL COhIMUNITY INSURANCE SERV1CESe

^^ Production and Yield Worksheet/Report

TlONORMA
INSURED tNFORMATIDN

ZFARMSINC
%CHARLES ZUMBE.RGE
6612 MEYER RD
CELINA, OH 45822

(419) 586-2643

CORN CRC
NIRR
GRAN
001-0100

L
FSN
MAP AREA
FARM NAME
T-YIELD

CROP
PRAC
TYPE
UNIT
SHAREHOLDER
RECORDTYPE

CORN CRC
NIRR
GRAN
001-02 00

LOC 2 0065 002E
FSN 5196
MAP AREA
FARM NAME MULTIPLE

T.YIELD 121.0

REMARKS:
REMARKS

MERCER

YEAR PROOUCTION ACRES YIELD

1991 11,371.0 83.0 137.0 A

1992 11,070.0 82.0 135.0 A

1993 10,692.0 81.0 132.0 A

1994 6,720.0 40.0 168.0 A

1996 4,840.0 40.0 121.0 A

1997 1.160.0 8.0 145.0 A

1998 6,302.0 46.0 137.0 A

2000 9,010.0 53.0 170.0 A

2001 875.0 5.0 175.0 A

20 2 3470.9 6510 53OA
PR10R YIELD APPROVED YIELD I

ni n 137

CORN CRC
NIRR
GRAN
001-0300

AGENTIAGENCY iNF

AMERICAN AGRICULTURAL ASSETS LLC
MATTHEW B VANTILBURG
8398 CELINA MENDON RD
CELINA, OH 45822

(419) 586-3077 34-3021 01

11 006S 002E
3145

Z FARMS(PAX
121.0

YEAR PRODUCTION ACRES YIELD AD^OCATIONSND

1993 9,664.0 64.0 151.0 A EC pNP RNG FSN

1994 10,855.0 65.0 187.0 A 2 D068 002E 3145

1995 7,995.0 61.5 130.0 A 2 0085 002E 4210

1996 5,850.0 50.0 117.0 A

1997 12,798.0 79.0 162.0 A

1998 5,695.9 51.2 111.0 A

1999 9.990.0 54.0 185.0 A

2000 11,130.0 730 152.0 A

91)61 3.762.5 21.5 175.0 A

CROP
PRAC
TYPEUNIT

SHAREHOLDER
RECORDTYPE
REMARKS:

LOC
FSN
MAP AREA
FARM NAME
T-YIELD

YEAR PRODUCTION ACRES YIELD ADD]'ION,,IO^SND

991 1Q336.0 76.0 136.0 A RNG FS

992 10.296.0 78.0 132.0 A

1993 11,060.0 79.0 140.0 A

1994 13,440.0 80.0 168.0 A

1995 17,835.0 123.0 145.0 A

1996 6,650.0 50.0 133.0 A

1998 12-103.0 91.0 133.0 A

2000 0.0 0.0 0.0 z

0 A0 180.2001 16,560.0 92.

2002 u.v .. ...__
PRi YtELD APPROVEOYIELU SlMPLEAV RAGEYIELD

14fl 0 46

150.0

DOR(002249

GROPYEAR POLICYNUMBER

2003 OH-951-179431

TATE CODEINAME

O-y i OHIO

^COUNTY CODE(NAME

A UATE SIGNED 11/0af[w<69.0 60.0
APPROVEUYIEW SIMPLEAVERAGEYIEa

107

q

7/29/2009
Page 2 of 3

MP-3006pe4 (05-09}



INSURED INFORMATION

ZFARMSINC
ICHARLESZUMBERGE
6612 MEYER RD
CELINA, OH 45822

CROP
PRAC
TYPE
UNIT
SHAREHOLDER
LRECORDTYPE
REMARKS:

991

1993

1095

1996

19

998

999

2000

2001

200

]rAMUNriY INSURANCE COMPANY

RL3Al, COMMUNITY INSLIRANCE SERVICES°

Production and Yield WorksheetlF2eport

9192.6 5.0
PRIOR IELD APPROVED Yl

39.0 39

YEAR P

1,344.0 32.0 42.0 A

1,290.0 30.0 43.0 A

1,425.6 59.4 24.0 A

187.3 11.0 17.0A

3,793.0 65.4 58.0 A

206.4 9.4 22.0 A

3,286.0 65.0 51.0 A

245.0 8.0 31.OA

3.965.0 65.0 61.0 A

ODUCTfON

1993 4,920.0

1994 6,760.0

1995 2.198.7

1996 4,436.1

1997 3,658.0

1998 4,515.8

999 4,925.0

2000 82^^

2001 6,321.0

02 6134-7
PRIOR YIE

0129.0 41

130.0 52.0 A

104.7 21.0 A

241.4 18.0 A

62.0 59.0 A

178.0 25.0 A

126.7 39.0 A

193.9 43.0 A

117.0 57.0 A

223.0 28.0 A
APPROVED YiELD

PRIOR YIELD

12 006S D02E
3909

1aeduction SWdlCOmmerdal5lora e 2. On Farm Sro*a e. Recorded 8in Measvrement 3. Livestock Feedin Record, 4. fSA Loan mrd.thetApwaisals 6.01her
ntl beliCf 8^1 f On lhi5 (orm iS Ce eCl. 1 unCBfStdnd may hE fEViEwCtl OtaudilCd and

derstand IDat ^n10(mel
plOnl`

RECOR^ TYPEomplCll'lyandtallure lo rknOwNge aure hE5[ O mYed or fail to retain records to suppoR infottnation on this }orm may result in a+etomputalion of the approved APR yield.penauies pS U
F,

7pOflt (ylhdt lo Ihe

tlervn otlcy including but notlimited tovoidance of the policy, and in cri
.S.C. §too6 and §to14; 7 U-S.G §750

sa
sanetonstty may resuR in

. 3729. §3730 and any olher applicable federal statules). - t n„Tc§ o.,,,a,,, A,:t ef 1974, n n nl 0 0 22 42

T

Pa9e 3 oi 3 " 7I29/2009

MP-3006pc^

_0 A
LD

OHCELINA, OH 45822

MATTI9EN B VANTILBURG
8398 CELINA MENDON RD

AGENT AGENCY INFORMATION CROP YEAR '.

AMERICAN AGRICULTURAL ASSETS LLC 2003

1 006S 002E
3910

^ATE S16NED 11f04/2002
51MPLE A ERAG YIELO

IEID AUDITIONALLAND
LOCATIONS

SEC TWP RNG FSN
11 006S 002E mulUp

CROP
PRAC
TYPE
UNIT
SHAREHOLDER
RECORDTYPE
REMARKS:

SBEAN CRC
NFACN

001-02 00

OH-951-179431

MERCER

LOC
FSN
MAPAREA
FARM NAME
T-YIELD

2 006S 002E
5196

EAR PRODUCTION ACRES YIELD AD^O ND
LOCATIONS

993 1,230.0 30.0 41.0 A SEC 'M1P RNG FSN

1994 2,040.0 40.0 51.0 A 2 0065 002E 3145

1995 1.072.0 44.7 24.0 A 2 006S 002E 4210

1996 2,635.6 116.4 23.0 A

1997 5,995.0 109.0 55.0 A

998 3,098.0 91.3 34.0 A

999 4,987.0 116.0 43.0 A

2000 4,849.0 101.0 48.0 A

2001 4,836.0 96.0 50.0 A '

DA A7ESI6NED 77t04t2W2.
35 210 48 .2002 100..

PRIORYIELD APPR VEDYIELD IMPLEAVERAGEYIELD
, 42

JNTY CODElNAME

STATECODEMAME

OHIO
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2002 Federal Farm Activities Schedule
For Form 1120

Z FARMS INC
itlpal product

GRAIN FARMING

Farm Income

I Sales of items bought for resale.. ....
2Less: Cost or basis of above items..... 2

3 Sales of livestock, etc raised .......... g

4 Sales of livestock, produce, etc........
5 Beginriing iriventory of livestock, etc ... 5
6 Cost of livestock purchased ... .. .. .. ..

7 Ending inventory of livestock, etc.... .. T8 Taxable cooperative distributions .......

9 Taxable agricultural program payments. 9

10 Commodity credit loans reported under
election ............................. 10

11 Taxable commodity credit Ioans
forfcitedlrepaid ...................... 1"I

12 Taxable crop insurance proceeds received
in 2002 ............................... 12

13 Taxable crop insurance proceeds defened frnm
2001 ................................ 13

14 Custom hire (machine work) income ...

Other Farm Income:

14

15 1, OTHER INCOME. . . . . . . . . . . . . . . . .

1

27

116 Total income. Add lines 1 through 15

Amounts

RE'DACTED

8293:

Farm Deductions

17 Salaries & wages less empluyment credits.......
18 Repairs and maintenance .............
19 Bad debts ............. _ ............

20 Rents ......................

21 Taxes..........

22 Interest ...... .................

23 Depreciation .........................

24 Advertising ..........................

25 Pension, profit sharing plans...........
26 Employee benefit programs............

Other Farm Deductions:

27 >BANK CHARGES . ... .. . . .. . .. .. ..
CCC PAYBACK . . . . .. . . . . . . . . . . . . .
CH EM I CALS . . . . . . ... . . . . . . . . . . . . . .
CUSTOM HIRE ... .. .. . ...... .....
FARM PUBLICATIONS........ ...
FEED PURCHASED...... .......
FERTILIZERS AND LIME ........
GASOLINE, FUEL, OIL ...... ..
INSURANCE . .. . ... ... . . ... .. .. . . .
MISCELLANEOU.S .... . . . .. . . .. ...
PROFESSIONAL FEES..........
SEEDS AND PLANTS......... ..
SUPPLIESlPURCHASES.........
UTILITIES ................ .......
VETERINARYIBREEDING . .. . .. .

28 Total Other Farm Deductions
(total of line 27 amou^ts).......®.. 28

11
^^/+ 29 Total expenses.

16 .REwp-+vTB Add lines 17 through 26 and 29

30 Net income (loss).
Subtract line 29 from line 16-.......... 30

DON002256



2003 Federal Farm Activities Schedule
For Form 1120

t1 me

Z FARMS INC
nnqpai p,uduct

GRAIN FARMING

Farni Income

1 Sales of items bought for resale.......

2 Less: Cost or basis of above iiems_ ...

3 Sales of livestock, etc raised ..........

4 Sales of livestock, produce, etc.

5 Beginning Inventory of livestock, etc...

6 Cost of livestock purchased ..

7 Ending inventory of livestock, etc _._.

8 Taxable cooperative distributions .

9 Taxable agricultural program payments.

10 Commodity credit loans reported under
electfon .............................

11 Taxable coinmodity credit loans
forfeited/repaid ......................

12 Taeable crop Insurance proceeds received
ie2003 ..............................

13 Tazable crap tnsurance pmceeds dererred from
21aa2.._....._.......___......._.

14 Custom hire (machine work) income...
Other Farm Income:

15^OTHERINCOME......_....__.

1
2 i

3

5
6
7
8

9

10

11

12

13
14

Amounts

REDACTED

28.321.

49 988.

REDACTEC)

ml

IACriv

Farm Deductions

17 Salaries & wages less empbyment credits. ..... -

18 Repairs and maintenance ............

19 Bad debts ...........................

...........__....._....20 Rents....
21 Taxes.............................

22 Interest .............................

23 Depreciation .........................

24 Advertising ..........................
25 Pension, profit sharing plans...........

26 Employee benefit programs... ........ .)
Other Farm Deductions:

27 F BANK CHARGES .. .. . . . . . .. . .. . . .:
CCC P A Y B A C K .. .
CHEMICALS . . . . .... . . .. .. .. . .. . . .
CUSTOM HIRE. ... . . . .. . . . . . .. . ..I
FEED PURCHASED..... . .. . .. . ..
FERTILIZERS AND LIME . _.. _,
GASOLINE, FUEL, OIL .........
INSURANCE.-_..:.__......._. ^,'...
M i SCELLANEOU S . . . . .. . . . . . . . . . .'
PROFESSIONAL FEES . . .. . .. .. .

.. _SEEDS AND PLANTS........
SUPPLIESlPURCHASES.. ... .
UTILITIES ........................
VETERtNARY/BREEDING. . . . ..

umbe

iACT

Amounts

17
18
19
20
21
22
23
24
25
26

REDACTE:

27

16 Total income. Add lines) through 15...

1s

16

28 Total Other Farm Deductions
itotal of line 27 amounts),._,

29 Total expenses.
Add lines 17 through 26 and 28 ........

28
REDACfi't<.

29

30 N
Su

e
b
t

t
inco
ractli

epo
9from
ss).

line 16. . . . . . . . . 1 30 1
m
ne 2..cacroeon mr2rroa
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2004 Federal Farm Activities Schedule
For Form 1120

Z FARMS INC
r,"opa1 proa„n

GRAIN FARMING

Farm Income Amounts

1 Sales of items bought for resale....... 1
2 Less: Cost or basis of above items .... 2 r
3 Sales of livestock, etc raised.......... 3

4 Sales of livestock, produce, etc ....... 4

5 Beginning inventory of livestock, etc. REDACTE
6 Cost oflivestock purchased...-....... 6
7 Ending inventory of livestock, etc...... 7
8 Taxable cooperative distributions......

9 Taxable agricultural program payments 9 31-728.

10 Commodity credit loans reported under
election.............................. 10

11 Taxable commodity credit loans
forfeitedlrepaid.. .........^_ ..... . _ .. 11

12 Taxable crop insurance proceeds recemed
in 2004.... 12

13 Taxable ciop insurance proceeds deferred tran
Zoo3 .............................. _ .. 13

14 Custom hire (machine work) income... 4

15
Other Farm Income:

^ CASH DISC EARNED. ...... . ....
OTHER INCOME .................
REFUNDS.. . . _

EmpIoycritlNunrber

1RED/1CTELt:

17
18
19

20
21

F

23
24
25

Amounts

iTU

26

DON002258

5

Farm Deductions

17 Salaries & wages Iess employmeni credits .....

18 Repairs and maintenance..

_......_._...__...,19 Baddebts....
.___.20 Rents...._....._ ...........

21 Taxes..._ ............._.._.......

22 Interest._..._..._.._._..._....

23 Depreciation ........................

24 Advertising ..........................

25 Pension, profit sharing plans ... ......

26 Employee benefit programs..... ... . ..

Other Farm Deductions:

27 ^ BANK CHARGES. .. . . .. . ... . . ... . .
CHEMICALS...._ .................
CUSTOM HIRE
DUES & LICENSES . .. .. ...
FEED PURCHASED. . ... . . . ... . .. .
FERTILIZERS AND LIME ........
FINANCE CHARGES .. .. . . . .. . .. ..
FREIGHT AND TRUCKING.......
GASOLINE, FUEL, OIL
INSURANCE.._...._.__..
MISCELLANEOUS . .. . .. . .. . . . . . .
PROFESSIONAL FEES........ .. .
SEEDS AND PLANTS .............
STORAGElWAREHOUSING .....
SU PPLIES/PURCHASES . . .. . . . . .
UTILITIES .......... .._.___..

27

28 Totaf Other Farm Deductions
(total of line 27 amounts)..... ........

16 Total income. Add lines 1 through 15. 16
29 Total expenses.

aDAi Add lines 17 ttlrough 26 and 28...... _ 1 29

30 Net income poss).
Subtract line 29 from tine 16.. .. ... ..L0301L 05107IC4


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118
	page 119
	page 120
	page 121
	page 122
	page 123
	page 124
	page 125
	page 126
	page 127
	page 128
	page 129
	page 130
	page 131
	page 132
	page 133
	page 134
	page 135
	page 136
	page 137
	page 138
	page 139
	page 140
	page 141
	page 142
	page 143
	page 144
	page 145
	page 146
	page 147
	page 148
	page 149
	page 150
	page 151
	page 152
	page 153
	page 154
	page 155
	page 156
	page 157
	page 158
	page 159
	page 160
	page 161
	page 162
	page 163
	page 164
	page 165
	page 166
	page 167
	page 168
	page 169
	page 170
	page 171
	page 172
	page 173
	page 174
	page 175
	page 176
	page 177
	page 178
	page 179
	page 180
	page 181
	page 182
	page 183
	page 184
	page 185
	page 186
	page 187
	page 188
	page 189
	page 190
	page 191
	page 192
	page 193
	page 194
	page 195
	page 196
	page 197
	page 198
	page 199
	page 200
	page 201
	page 202
	page 203
	page 204
	page 205
	page 206
	page 207
	page 208
	page 209
	page 210
	page 211
	page 212
	page 213
	page 214
	page 215
	page 216
	page 217
	page 218
	page 219
	page 220
	page 221
	page 222
	page 223
	page 224
	page 225
	page 226
	page 227
	page 228
	page 229
	page 230
	page 231
	page 232
	page 233
	page 234
	page 235
	page 236
	page 237
	page 238
	page 239
	page 240
	page 241
	page 242
	page 243
	page 244
	page 245
	page 246
	page 247
	page 248
	page 249
	page 250
	page 251
	page 252
	page 253
	page 254
	page 255
	page 256
	page 257
	page 258
	page 259
	page 260
	page 261
	page 262
	page 263
	page 264
	page 265
	page 266
	page 267
	page 268
	page 269
	page 270
	page 271
	page 272
	page 273

