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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER, et al.

vs. CASE NO. 09-1292

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MOSE ROAD

COLUMBIJS, OHIO 43229-6693

and

OHIO DEPARTMENT OF NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

DEPOSITION of ROBERT E. HIGHLEY, was

taken by the Respondents as on cross-examination,

pursuant to the Ohio Rules of Civil Procedure, and

pursuant to agreement of counsel, at the Central

Service Building, 220 West Livingston Street, Celina,

Ohio 45822, on Friday, February 19, 207.0, at,

11:00 a.m., before Edna M. Hawkins, Professional

Court Reporter and a Notary Public within and for the

State of Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820

www.ohiodeposition.com
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On Behalf of Ohio Department of Natural

Resources:

Rachel H. Stelzer,

Attorney at Law

Environmental Enforcement

30 East Broad Street, Floor 25

Columbus, Ohio 43215-3400

On Behalf of the Respondent:

Thomas H. Fusonie, Esq.

Martha C. Brewer,

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus Ohio 43216-1008
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I N D E X

WITNESS: ROBERT E. HIGHLEY

Examinations DIRECT

By Ms. Stelzer

By Mr_ Fusonie 151

E X H I B I T S

RESPONDENT'S DESCRIPTION

A Affidavit of Robert E. Highly

ROBERT E. HIGHLEY

CROSS

4

MARKED
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of lawful age, a witness herein, as upon

cross-examination, being first duly sworn, as

hereinafter certified, was examined and testifi_ed as

follows;

CROSS-EXAMINATION

BY RACHEL STELZER:

B

Mr. Highley, my name is Rachel Stelzer

and I represent the State of Ohio in this

case.

Q. Would you please state your name and

home address for the record.

A. I'm Michael E. Highley.

Q. Um hum.

A. 6574 Burrville Road, and it's Celina;

Ohio 45822,

Q. Mr. Highley, have you ever been

deposed before?

A. No, I have not.

Q. Okay- My purpose today is to get a

better understanding of the flooding that you --

Excuse me -- not that you allege, but that you

discuss in your Affidavit as occurring on properties

that you rent in the area.

It's important that if you don't

4
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understand a question, you stop me and let me know

and make sure I can clarify for you. Can I get you

agree to stop me?

A. Absolutely_

Q. Okay. And it's also important that

you speak loudly and clearly so the court reporter

can get dowrr everything you're saying.

A. Okay.

Q. Have you reviewed any documents in

preparation for your deposition today?

A. Just the -- Looked over the insurance

things and ttie Affidavit that I had done before.

Q. Okay. The insurance things, what do

you mean by, "insuranee things?"

A. We have crop insurance --

Q. Okay.

A. -- obviously, and just looking over

some of the riumbers, just trying to get, you know,

it's been a few years, so trying to get familiar with

the whole situation a little bit more, you know what

I mean, that way.

Q. Okay. Mr. Highley -- Should I call

you Mr. Highley?

A. That's fine.

Q. Okay.

5
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matter.

Q. Okay. I'll probably call you Mike

then.

A. That's fine.

Q. Mike, where are you employed?

A. Self employed, farming.

Q. How long have you been a farmer?

A. All my life. Since I was, basically,

just out of high school. I meari --

Q. Okay. So approximately how niany years

is that?

A. Thirty.

Q. Thirty, okay. Did you pursue any

education after high school?

A. No, I did not.

Q• -How long have you lived at your

Burrville Road, Celina/ address?

A. Let's see. I moved there in "87, so

let's see, what would that be. Twenty-three years,

about, almost 23 years.

Q. Is that within the Celina city limits,

a Celina property?

A. Well, it's within the Celina mailing

address and we're about eight mile west of Celina -

6
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Q. Okay.

A. -- if you will, eight mile west of

Celina, on 29 and then turn left on Burrville and

we're the first place on the left-hand side.

Q. Can you please describe the location

of the property or properties that you rent that you

allege have been flooded in this case.

A. oh, gosh! Let me see here_ The

Pugsley-Powell property is located about a half a

mile east. Well, a quarter -- It starts at a quarter

of a mile and ends about a half mile east of Wabash,

Ohio, and it's on the north side of 29 --

Q. Um-hum.

A. -- and I think it's approximately 60

acres. I can't tell you exactly. I think that's

right, 60 tillable acres. Excuse me.

Q. Where is the Powell-Pugsley property

in relation to the Wabash River?

A. Oh! It sits on both sides.

Q-

property?

So the Wabash runs through that

A. Um-hum, correct.

Q.

property?

Okay. How long have you rented that

A. Wow! I'd have to -- I'm not for sure.

7
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I'm going to guess and that's -- the best guess would

be about 10 years to 12 years, in there someplace.

Q. Do you have a written lease or written

agreenlent with the --

A. No, there is not.

Q. How much do you rent the property for?

A. Part of it is on shares; half of it is

on 50/50 shares and half of it is cash rent.

Q. Do you cash rent with --

A. Leone.

Q. -- Leone Powell?

A. Yes.

Q. And you're on shares with?

A. Larry Pugsley.

Q. Mr. Pugsley.

A. Um-hum.

Q. And Ms. Powell and Mr. Pugsley are

parties to this lawsuit; correct?

A. Yes, yes.

Q• Is that property, the Powell-Pugsley

property, divided into different parcels, different

tax parcels; do you know?

A. I'm not sure. I don't remember

clearly. I think it is because I think there was

approximately an acre or something that sets on

8
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different parcels. I know for sure it's separate.

Q. Do you know who -- Well, do you know

if anyone rented and farmed the property before you?

A. Yes, yes.

Q. Do you know who that was?

A. Herbert Rasawehr.

Q. How do you spell Rasawehr, if you

know?

A. R-A-S-A-W-E-R (sic) or W-E-H-R; I'm

sorry. I got that wrong.

Q• How far way is the Powell-Pugsley

property from Grand Lake St. Marys?

A. It would be about eight mile or eight

and a half, in that area someplace.

Q• Okay. What other property that you

rent do you allege has been flooded in this case?

A. That would be, I call it the Nichols'

place, but it's owned by Caroline Pierstorff --

Q. Okay.

A. -- and Tim and Tom Rasawehr.

Q. And where is that property located?

A. That is on the corrier of Erastus

Durbin Road and State Route 29 and would be the

northwest corner.

Q. And how long have you rented that

9
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property?

A. Boy! You've got me on that one. Tt's

probably about the same amount of time. I'm guessing

in the 10-to-12-year range; I'm not for sure. I'd

have to look -- go back through records and look to

be honest about it.

Q• Do you know if that property was

rented and farmed before you started renting it?

A. Yes. It was farmed by their father;

would be Herbert Rasawehr.

Q. Okay. Do you have any relations to

the Rasawehrs?

A. No. My dad and Herb was just good

friends.

Q. And what is your father's name?

A. Robert.

Q. Robert Highley?

A. Um-hum.

Q. And he is a party to this lawsuit;

correct?

A. Yes.

Q. And your mother is a party to this

lawsuit, as well?

A. Yes.

Q- And her name is?

10
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A. Patricia.

Q. Thank you. How much do you rent the

Rasawehr-Pierstorff property for?

A. Eighty-five dollars an acre.

Q. Has that amount changed since you

began renting the property 10-to-12 years ago.

A. No, it has not. The only difference

is the occurrence of the flooding appears to be

oftener and, since we started farming it -- and then

also the fact of before we didn't carry crop

insurance. I carried it on soybeans --

Q. O1cay.

A. -- but I've, in the last -- I can't

tell you -- seven or eight years, carried it on corn

and beans for the simple reason that the water comes

in more frequently and stays loriger.

Q. You just talked about how your crop

insurance coverage has changed.

A. Um-hum.

Q. Are you talking just with regard to

the Rasawehr-Pierstorff property?

A. No. I'm talkin on all the properties

cause if you insure one, you have to insure all of

em.

Q. How many acres is the

11



E

1

2

3

4

5

6

7

8

Rasawehr-Pierstorff property that you rent?

A. You want tillable acres?

Q. Sure.

A. Okay. It is approximately 69. That's

what I have always known it to be, tillable acres.

Q - What other properties in the area that

you rent that you are alleging have been flooded in

this case?
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Q. Okay. And where is that property

located?

A. That sits right across the road from

Lhe Powell and Pugsley property on the south side of

29. It would be about -- It sets almost right up

against the Wabash and then stretches for about a

half a mile to the east on the south side of 29. It

lays orr both sides of the river.

Q.

property?

How long have you rented that.

A. About the same amount of time, the

10-year range.

Q. Do you know if the property was rented

and farmed before you began renting it?

A. Yes, it was. Ri.chard Adams had farmed

it previous.

12
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Q. And Mr. Adams is a party to this

lawsuit; correct?

A. Yes.

Q. Do yon know how long Mr. Adams farmed

that property before you started far.ming it?

A. No, I can't -- I don't remember.

Q. How many acres, tillable acres, in the

Granger property?

A. Approximately 105.

Q. How much do you rent that property

for?

A. That is rented for a$15o an acre.

Q. I'm sorry?

A. A hundred and fifty dollars an acre.

I'm sorry. I thought I said it loud enough.

Q. Do you rent any other property in the

area?

A. Yes. Nothing that is -- Let me think

here. I shouldn't say that. Some of [ny dad's is, of

course, subject to flooding, as well.

Q. Do you rent your dad's property?

A. Yes.

Q. Where is that located?

A. There is three -- Well, my dad owns

three parcels. There would be just north of the

13
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Wabash on the east side of Wabash Road, approximately

80 acres.

Q. Um-hum.

A. And then there is -- Let me think here

-- corner Township Line and Bunker Hill Road and that

is approximately 91 acres, til.lable_ And that would

be the southeast corrrer of that intersection.

Q. okay.

A. And then also across from my mom and

dad's house on the west side of Wabash Road, on the

north edge of wabash.

Q. How many tillable acres in that

property?

A. That one there is 50-- I think it's

54, if I remember correctly.

Q. How long have you rented those

properties from your parents?

A. Ever since I started farming, I guess.

The bottom one more so than -- those were rented

first, I guess --

Q. The bottoni one, you mean the --

A. It's probably been, oh, I'm gonna say,

probably 20-- Let's see. No. Let me think. Excuse

me just a minute.

Q. Oh, take your time.

14
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A. They bought that property about,

probably, 12 years ago and so it wasn't they farmed

originally. I was farming with my dad and helping

him when I got out of high school, but I farmed my

grandpa's place which is the place we bought and

that's how things kind of flowed. And then about --

I'm gonna say about 15 --- Let's see, be 20 --

15-to-20 years ago. I car't tell you exactly. I

started farming those on the other two property, the

one and two there you've got listed.

Q. Okay. Well, let me make sure I have

this clear.

A. Um-hum.

Q. Fifteen-to-twenty years ago, you

started farming a property, an 88-acre-ish property

on the north side of the Wabash?

A. Um-hum.

MR. FUSONIE: Was that a yes?

THE WITNESS: Yes; I'm sorry. I'm

sorry.

Q. And then l5-to-20 years ago, you also

started renting and farming the 91-acre Bunker Hill

property?

A. Um-hum.

Q. And then your parents also own a

15
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property, approximately 54 tillable acres in size on

the west side of the Wabash --

A. Wabash Road.

Q. Wabash Road?

A. Um-hum.

Q. And you began renting and farming that

property how long ago?

I would guess 12 years ago.

Approximately 12 years ago?

A. Um-hum.

MR. FUSONIE: Your dad was farming it

before that?

THE WITNESS: No. Someone else owned

it and well, they farmed it for about five

or six years previous to that on shares,

but it was someone else had bought it -- or

I should say owned it -- Excuse me -- and

then mom and dad had purchased it from them

in that period of time.

Q. so they bought the property. Your

parents bought the west side of Wabash Road property

12 years ago?

A. Yes.

Q. Ish?

A. And I --

16
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Q. And you began renting it from your

parents at that time, but before then, you rented

from ariother individual?

A. Um-hum, yes.

Q. Who owned the property before your

parents did?

A. Charles Laininger.

Q. And how long did you farm that

property -- Well, first, how do you spel.l. Laninger?

A. L-A-I-N-I-N-G-E-R.

Q. Okay. And how long did you farm the

property when Mr. Laininger owned it?

A. I'm gorina say four or five years. I'm

not for sure. In that neighborhood someplace.

Q. Do yon rent any other propert:i.es in

the area, rent and farm any other properties?

A. Yes.

Q. Okay. Where are those?

A. They're not on the river and wouldn't

be involved in the case if that's what you're

meaning. Are you just --

Q. But I'd really like to know, yeah,

where the other properties you rent are.

A. Well, our home property is on the

corner of Burrville and 29.
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Q. Okay. Do you -- But you own that

property; correct?

A. Yes, that's correct.

Q. Let's first talk about properties, the

farmland that you rent in the area.

A. Okay, that's fine.

Q. Okay.

A. No problem. We have Meinrad Link.

(spelling) M-E-I-N-R-A-D.

Q. Okay.

A. I think it's a junior also, and that

is located across froni the -- let's see -- the middle

property there --

Q. Okay. Can you, can you describe that,

too, because she has to write it down.

A. Yes, I'm sorry. On the Bunker Hill

Road property --

Q. Okay.

A. -- is across the road from that.

Q. And approximately how many acres is

that property?

A. Thirty-seven.

Q. Okay. What other properties do you

rent?

A. Let me stop here and think a minute.

18
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I also rent from Calvin Fennig; that's on the State

Line and that is approximately a hundred acres ard

it's on the Indiana side.

Q - It's on -- It's in Indiana?

A. Jay County, Indiana, yes.

Q. Okay. Anything else?

A. I'm trying to think hero. I think

that's all of 'em. I believe so, yeah.

Q. And on the Meinard Link property, does

that property flood at all?

A. No. It sits across the road and it's

on definitely higher ground as far as that goes.

Q. Okay. And the Calvin Fennig property,

in Indiana --

A. There is no flooding, no.

Q. -- does not flood at all?

A. No.

Q. Okay. In addition to -- Well, first,

your residence on Burrville Road, how large is that

property?

A. It's a 120 acres.

Q-

you farm?

And how many acres of that property do

A- Approximately 11.6 is tillable.

Q. How long have you owned that property?
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A. I bought it in '87, 1987.

Q. And does that property suffer from

floodirig at all?

A. No.

Q. What other property do you own in the

area?

A. That's all. It's the only property we

own.

Q. Do you farm your Burrville Road

property yourself?

A. Yes.

Does anyone help you?

A. No. It's just dad and I work together

on the farming.

Q. Do you rent any portion of that

property out?

A. No.

Q. So how many acres, total, do you farm,

approximately?

A. Between dad and I, we farm somewhere

in the 1,050-acre range, tillable.

Q. Do you always farm with your father?

A. Yeah. I've always farmed wiCh dad.

It's getting to the point -- I don't know if that may

change, but I've got a son that's 18. He would
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graduate from high school here this coming year so

Q. So between your father --

A. Um-hum.

Q. Well, strike that. Does your father

rent or own properties in addition to the three

properties we discussed earlier?

A. Yes. He rents properties.

Q. He rents properties that -- that you

are not nained as a lessee of those properties, as

well?

A. No, I'm not.

Q. Okay. Where are those properties?

A. One is the corner of Mudd Pike and

Wabash Road. It would be the southeast corner.

Q. And how many acres is that •property

A. I believe it's 134 tillable.

Q. And if you know, is that property

being -- Is that property allegedly flooded? Is that

property involved in this lawsuit?

A. Yes.

Q. And your father owns or rents that

property?

A. Rents.

Q. Who owns that property?

A. Jean Karr and Bil.l Ransbottom. Jean
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Karr and Bill Ransbottom.

Q. Do you farm that Mudd Pike property

with your father?

A. I help farm it, yes.

Q. And where is that property located in

relation to Beaver Creek?

A. Beaver goes right through it.

Q. How far away is that from Grand Lake

St. Marys?

A. It would be approximately nine mile.

Q. Do you know how much your dad rents

that property for?

A. I'm trying to think. Eighty-five

dollars an acre, I believe it is.

Q. How lorig has he rented that property?

A. That's a good question right now.

Probably 25 years.

Q - Have you helped him farm the Mudd Pike

property for the 25 or so years he's rented it?

A. Yes.

Q. Okay. Does your father rent any other

properties in the area?

A. He also rents a Post farm.

Q. What is the first name of the Posts?

A. Opa1.
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Q. Opal Post?

A. Um-hum.

Q. And she's a party to this lawsuit;

correct?

A. Yes. Her sons are involved in it.

Q. How long has your father rented that

property, if you know.

A. Approximately the same period of time,

about 25 years.

Q. Do you know how much he rents it for?

A. I think.it's a $110 an acre.

Q.

property?

How many tillable acres are in that

A. I'm thinking

Q. Oh, take your time!

A. Approximately 200. It isn't quite

200, but it's approximately that, tillable.

Q- And I'm sorry if you already told me,

but can you tell me where that's located, please.

A. I did not tell you, no. There is more

than one parcel involved in that.

Q. Um-hum.

A. It's on Carmel Church Road. The one

section sets about a half a mile west of Wabash, on

the south side.
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Q. of Wabash Road?

A. Wabash Road; excuse me.

Q - Um-hum, okay.

A. And then the other parcel is about a

mile and a half west of Wabash Road-

Q-

other?

So do the parcels not touch each

A. Those two do not.

Q. Okay.

A. And then that one there is on the

south side of Carmel Church Road and then they also

have a small parcel on the north side of Carmel

Church Road that sets right across from that, that

second property.

Q.

those parcels?

A.

Q-

those parcels?

A.

Q-

And your father rents all three of

Yes, yes.

And you help him farm all three of

That's correct.

Where is that property in relation to

the Beaver Creek?

A. Beaver and Wabash join right east of

the first parcel I told you there.

Q - Okay.
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west of Wabash Road.

Q. So it would be fair to say that those

two parcels are all kind of at the confluence of the

Beaver and the Wabash River?

A. Yes. The first parcel for sure and

the other two are just down the stream a mile or so.

Q. Does your father rent any other

properties in the area?

A. No.

Q. Okay. Does your father own properties

in the area outside the three that we discussed

earlier that you rent?

A. No.

Q. Okay. So are there any other

properties that your father -- that you farm and your

father helps you or your father farms and you help

him?

A. No.

Q• Okay. And so all of the properties

we've been talking about, grand total around

1,000-to-1,050 --

A. Total acres.

Q. -- total acres?

A. Um-hum.
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Q- Can you give me a sense of how many

fields we're talking? Do you think in terms of

fields. If you don't think in terms of fields, then

A. Not generally. We just think of

f- arms_

Q- Okay, farms. so how niany farms do you

A. We've got, probably, about 12, I

believe. I think it might be 12 or 13. I'm not

absolutely positive on that.

Q- Does anyone besides your father help

you farm these properties?

A. No, not usually.

Q-

you?

But at times, someone else has helped

A. My son has helped -- I mean, when he

gets off school and helps for a couple hours or

something like that, and I have a brother that does

help, you know, a couple hours here or there_ About

the extent of it.

Q. What is your brother's name?

A. Richard.

Q. Richard Highley?

A. Um-hum.
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Q. Is he a party to this lawsuit?

A. No.

0. How do you and your father divide the

work between these 12 or 13 farms?

A. We just get the work done, whatever

needs to be done.

Q - Do you usually -- Are you on-site at

the saine farm together?

A. Not always, no.

Q. How do you decide who does what?

A. I guess we just manage the situation

or however it needs to be.

Q - The entire time you've been farming

for 30 or so years, have you always farmed with your

father?

A. Yes.

Q. Ilow often a farming season is it

necessary for you to be on each other's respective

farms? Does that make sense?

A. No.

Q. How often do you have to be on each

farm during the season?

A. That depends, I mear, on what the

circumstance is, what part of the year you're talking

about. I mean, we're driving by the farms, probably,
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every other day or two and just visually, if nothing

else, if there's crops growing out there and we are

at a point where we need to do weed control or

tillage or anything like that, we're visibly still

going out and looking at the farms. I mean, --

Q- Is it possible to put an approximate

number of days you're at each farm a season?

A. That would be pretty difficult.

Q. Okay. What kind of records, farming

records do you keep?

A. Basically -- I don't know. Whatever

is to report I guess you'd say; I don't know. I'm

not sure, exactly, what you're looking for.

Q. Well, first what records are required.

A. Obviously, you keep track of your

income and expenses and any other costs you i.ncur.

Q. okay. Anything else?

A. I mean, obviously -- Well, I have some

livestock, so I keep track of feed bills and things

like that just the same as anybody else.

Do you keep track of farms that you

own or rent and your father keeps track of records

for the farms he owns or rents?

A. Basically, yes. The ones that he is

involved in, he has the income from those and the
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expenses from those and I incur the expenses and

incomes from the ones I rent.

Q. Okay. So you don't combine

recordkeeping ever?

A. No, no.

Q• Do you keep any records of field

conditions from day-to-day?

A_ Not day-to-day, no, no. I guess if

you see something, any extensive happening or

something like that, you mighC make note of it, but

as far as to be real specific, it's kind of hard to

do at times, that way.

Q. Okay. When you would see something

extensive, where would you note that? What kind of

records do you keep of extensive

A. Well, I guess you'll see it as a

pattern through your grain sales and things like

that. So, you know, if you incur a loss, obviously,

it's going to show through your income and if you,

also on the expense side because you'll probably

incur your expenses without having the income to

cover those.

Q. Do you -- The properties that you rent

in the area --

A. Um-hum.
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Q. -- do you submit records to them?

A. You mean the ones we cash rent from?

Q. Yeah.

A. No.

Q. Okay. Because you cash rent, you

don't. need to --

A. Right. It's all under my name as far

as the income and the expense from that.

Q. Okay. And the Powell-Pugsley, so Mr.

Pugsley and you are on shares with; correct?

A. That's correct, yes.

Q. Do you submit records to him?

A. No. Well, yes, I do, I should say

because of the, I call it -- You're saying records

and I call it settlements.

Q. Olcay.

A. So I incur the cost of the seed, the

cost of the chemicals, the cost the fertilizer is

billed directly to him, but the other two, I incur

myself and then we settle at the end of the year on

those.

Q- Okay. By settlements, do you keep him

up to speed in any way on what's going on, on the

property?

A. Yes, yes.
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Q - How do you do that:

A. By phone, generally, and then it's,

you know, if I incur soniething or see something

coining along and try to give him a heads-up, you know

as to what's going on out there on there farm because

he lives in Findlay and, you know, he's, obviously, a

little ways away from here and so I try to keep him

as, you know, up-to-date as I can.

Q- How many times a year, a farming

season, do you talk to Mr. Pugsley? Is it Pugsley?

A. I pronounce it wrong. I assume it's

correct.

MR. FUSONIE: It's Pugsley.

MS. STELZER: Pugsley, okay.

A. It's -- Oh, my gosh! Could be as many

as 10 or 7.2, I suppose, depending on what's going on.

Q - Is it fair to say last season, you

spoke with him on the phone 10 or 12 times.

A. I would imagine -- Now, you're talking

during the growing season or through the whole year

or, exactly, what are you talking, time-wise -- time

line?

How about the whole year?

A. Through the whole year? I'm gonna say

probably in that neighborhood, in the 10-to-12 calls
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a year.

Q. Okay. And are you usually talking

about farming, growing season stuff?

A. Yes, yes.

Q. Okay, 10, 12 times a year. Okay.

Outside Mr. Pugsley, do you keep your -- any other

landlords up-to-speed on what's going on, on the

property?

A. Yes. Calvin Fennig also is on shares.

Q. Okay.

A. And his son takes care of ttxat and I

see him from time-to-time, but he lives about four

mile from me and so I said I'd try to call him if

necessary or stop in and talk to him or if I see him

out on the farm, I, you know, talk to him and let him

know what I'm thinking and how thirigs iss going as far

as I can see the crop ariyway, so that's all I can

tell you on that.

Q. Okay. Do you speak with Rod

Rasawehr's or Ms. Pierstorff?

A. Occasionally. I mean, probably about

half, maybe, as many times as I do the other ones and

have a di.rect involvement in the farming.

Q - Okay. So total, all the siblings, Tom

and Tim Rasawehr and --

32



E

E

1

2

3

4

5

6

7

8

9

10

11

12

1.3

14

15

16

17

18

19

20

21

22

23

24

25

A. I usually just talk to one of them.

Q. Who do you speak to?

A. Well, I stop in -- Caroline works up

here at the bank and I have stopped in, oh, I don't

know, three or four times, maybe a year and talk to

tier directly, and then if the boys have any

questions, they have called me already before, too,

so

0. Okay. Now, what the content of your

conversations with Ms. Pierstorff?

A. Most of the time, it's just farm

related, program sign-ups or things like this or

something to do, maybe, with the FSA office, things

like that.

Q. Who do you send rent checks to --

A. All three of them.

Q. All three?

A. Yeah, um-hum.

Q. So they each get a third of that rent?

A. Yes, yes.

Q. The Granger property --

A. Um-hum.

Q. -- who is your contact on that

property?

A. David.
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Q. And how often do you have occasion to

talk to Mr. Granger a year?

A. Well, they're up here about four or

five months a year. They live up here, in Celina

Q. Okay.

A. -- and they go to Florida, oh,

probably about October and come back about May, so -

So I can talk to -- He's within a half mile of my

house, so I talk to him, you know, it might be once

every couple weeks or something like that if they're

around here and if we happen to be out in the fi.el.d,

a lot of times, he'll be out of the house and come

out and we talk that way, as well. And then if he's

in Florida, I can call him by phone, as well, so --

Q. Okay. In the past decade, what years

have been good years to you?

MR. FUSONIE: Objection, vague.

Q. Good farming years for you?

MR. FUSONIE: Objecti.on, vague.

Q. Can you generalize at all?

A. Well, I can look at records and

probably tell you a little better, but it's pretty

hard to exactly pinpoint, you know, each year,

specifically, but you know, obviously, the two that

have stuck in my mind before is 2003 and 2005 as far
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as the flooding goes and --

Q. So those were bad years?

A. Correct.

Q. What were they good years?

A. `04 was a good year.

Q. Why was '04 a good year?

A. For corn.

Q. For corn?

A. The best corn we've ever raised, so

you know, that kind of sticks in your mind, that one,

but there were a lot between the two that were

considerable the other way.

Q. Okay. Let's talk about the

Rasawehr-Pierstorff property.

A. Um-hum.

Q. What is on that property? Are there

any man-made structures, buildings?

A. 'There is none on there now. There

used to be years ago there was a house on there, but

they sold a parcel off and there was a house built on

that parcel.

Q. Okay. So currently, on the -- there's

no building?

A. No.

Q. Are there any trees on that property?
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A. No.

Q• Okay. And you farni 85 tillable acres

there, more or less?

A. Sixty-nine.

Q-

acres?

Oh, thank you! Sixty-nine tillable

A. Um-hum.

4• Can you describe the drainage system

on the Rasawehr-Pierstorff property?

A. I mean, it's got stone not too far

down

Q. I'm sorry?

A. I say there's stone not too far down,

so there's not really a lot of drainage on it. There

is a few tile in it, but not a l.ot.

Q-

tiled?

What percentage of the property is

A. Maybe 15 percent; I don't know.

That's just a number.

Q•

installed?

Do you know when that tile was

A. No, I don't; I don't remember.

Q. Do you participate in the Conservation

Reserve Program on that property?

A. CRP Program?
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Q. Uh-huh.

A. No. Well, there's a waterway that was

established in that this past year, but I don't think

that is part of CRP.

Q. There was a waterway established. Can

you talk to be a little bit more about that?

A. Well, the old one was deteriorating --

Q. Okay.

A. -- from erosion, I guess you would say

and so we had to re-establish, put in a new waterway.

Q. Okay. Who was involved in that? Who

did that labor?

A. Basically, i.t was hired to done --

hired done.

Q. Okay.

A. And Neil Beckman was involved in it;

Keith Braun and Steinbrunner -- Oh, I can't think of

his first name -- and he did the seeding and the

working of the waterway to get the grass established.

Q. And that was done in this year, 2010

A. Yes.

Q. -- or 2009?

A. 2009.

Q. 2009?
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Q. And you're not sure if the Rasawehrs,

Pierstorffs recei.ved federal, state monies for doing

that?

A. No. They were -- Their name was not

on the situation.

Q. Um-hum.

A. My name was on it.

Q. Okay.

A. And so they did not receive money

directly from that.

Q. Did you.

A. I did and I was reimbursed for -

Q. Okay.

A. -- a portion of that.

Q. Through what program or by whom.

A. That was through the Storni Water

Conservation Program.

Q. And how much money did you receive for

that waterway?

A. ."j5970.

Q. Did that cover that entir.e expense?

A. No, it did not.

Q. How much did --

A. Over $7,000.
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Why had that, the water that was there

before, deteriorated?

A,. Because of erosion, just --

Q. Okay.

A. -- water coming into the 29.

Q. Do you participate in the Wetlands

Reserve Program?

A. No.

Q. outsidc the waterway we just talked

about, are there any other waterways on the property?

A. No.

Q- Okay. Before you began renting the

Rasawehr or Pierstorff property, 10-to-12 years ago,

what did you know about it?

A. That it's prctty good gr_ourid and you

might see flooding, maybe, where that one crop is in

the ground -- I guess I'll say it that way --

actively growing you might see flooding one out of 10

years, previous to the spil].way being put in,

flooding as far as when the crop is growing.

Q. So there could have been flooding at

other times of the year --

A. Yes --

Q. -- when there weren't any crops in the

ground?
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A. Yes, right, that was not affected.

Excuse me.

MR. FUSONIE: Just let her ask her

full question before answering, so the

court reporter can take down everything

that's being said.

Q.

THF. WITNESS: T'm sorry.

MS. STELZER: Thanks.

Now, who did you discuss renting the

property with, him or Tom Rasawehr or Carolyn

Pierstorff?

A. Actually, it was with their father.

They were Q. Okay.

A. They were -- There was another

gentleman that had farmed it for, I think orie year

and I can't tell you his name right off-hand, but

anyway, and he asked me -- I was up visiting with him

and he as)ced me if we might he iriterested in farming

it. I said, "Why sure," and that's kind of how it

all started that way.

Q. Okay. And was their father's name --

A. Herbert.

Q. Herbert?

A. Yes.
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Q. Since you begarr renting the

Rasawehr-Pierstorff property, 10-to-12 years ago, how

often has flooding occurred on that property?

A. I want to ask for a clarification, I

guess. Are you asking a specific time of year or,

you know, I mean, --

Q. No, rrot a specific time of year. Just

how often a year does that property flood?

A. I'm trying to think here a little bit.

The -- It's more often now than it was before, I can

te]3. you that. I'm going to say you might have seen

it flood, oh, two-to-three times a year, possibly.

Most of the time, it was not during the crop growing

season.

Q. Are you talking about the flooding

conditions since you started renting the property or

A. No, no. I'm saying before --

about?

property.

excuse me.

Q. What time period are you talking

A. I was saying before I rented the

Q. Before?

A. That's what I thought you were asking;
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Q• Okay. No. I'm asking -- Well, we can

talk about before you started renting the property.

How -- Actually strike that. Once you began renting,

10-to-12 years ago, how often does the property

flood?

A. I would guess four, at least four

times, probably, a year. I'm -- In that

neighborhood someplace. It depends on, like I said,

the timing of the thing as to the effects, you know,

because i.f there's a growing crop out there and it's

flooding in July or August, it has a major impact.

Q. And it sounds like you have knowledge

of the flooding that occurred on the property before

you started renting it?

A. Um-hum.

Q• How do you -- What was your knowledge

before you started renting it?

A. Because I drove by it all the time --

Q. Okay.

A. -- in previous years. I mean,

And what is -- And how many times

before the new spillway went in, in 1997 -- Strike

that. Before the new spillway went in, to your

knowledge, how many times did the property flood?

MR. F'USONIE: Objection. Asked and
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answered.

A. I thought I had answered that before.

Is that correct? I mean, --

MR. FUSONIE: He did testify as to

that, but I mean, you're entitled to ask

him again.

Q - Yeah. I mean, it sounded like you

were making a comparison, more or less than the

property floods now and I just wanted to give you an

opportunity to explain that a little bit more.

A. Hum! Okay.

Q. So compared to now, since you've

started r_enti.ng the property, you testified that the

property floods on average four times a year. Is

that more or less than it flooded, to your knowledge,

before the new spillway went in?

A. It's, obviously mor-e.

Q. Okay. I-Tow much more?

A. I'm not sure what you're looking for,

if you're looking for more numbers or if you're

looking for a percentage or exactly what you're

wanting.

Q- Well, whatever you feel comfortable

giving me. I'm just trying to understand how the

flooding has changed.
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A. Um-hum. It floods oftener --

Q. Okay.

A. -- and it stays longer.

Q. Okay. So how many times a year,

approximately, did the property flood before the new

spillway went :i.n?

A. I would say maybe two-to-three, but a

lot of times, it was in the -- not impacting upon the

crop, as it is now, because I guess what I look at is

the fact of -- because if I get two inches of rain

and this -- we can get flooding out there. I get two

inches of rain and it goes into the lalce and it comes

out through the spilJ.way, we can be flooded.

MR. FUSONIE: You're talking about

since the new spillway was put in?

THE WITNESS: Right, correct.

And before, you know, you could get rain of that

extent and two inches is not a lot by any means, but

before it was not a problem.

Q. When was the last time the property

flooded, the Rasawehr-Pierstorff property?

A. Um--hum. That was April of '09. April

of 2009.

Q. And during that flood event, how many

acres of the Rasawehr-Pierstorff property was
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flooded?

A. You know, it would probably be in the

S0, 50-acre range, I would guess.

Q- Could it have been more than that?

A. Possible.

Q• Could it have been less?

A. Either one is possible to some extent,

but I would say it would be in that range someplace.

Q. Approximately 50 acres?

A. Um-hum.

MR. FUSONIE: Is that a yes?

THE WITNESS: Yes.

MR. FUSONIE: I'm just there to remind

you every now and then.

Q.

THE WITNESS: Excuse me.

During the April, 2009, flood event on

the Rasawehr-Pierstorff property

A. Um-huin.

Q- do you remember how long water

stayed on the land?

A. That one, we did not have as much

rain, so it didn't stay as long. I'm thinking, you

know, we only had, maybe, an inch, inch and a half of

rain, as opposed to when we were getting more than

that.
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Q. Did it stay on the land for a day?

A. It was longer than that.

Q. A week?

A. I'm gonna say three or four days

anyway there was water soinewhere in the -- on the

property.

Q. Do you have any idea how deep the

water was?

A. It would vary some because of your

elevation --

Q. Um-hum.

A. -- but I would guess anywhere from

two, five-to six. Anywhere from five-to-six feet

approximately.

Q- Before April, 2009, what is the last

flood event on the Rasawehr-Pierstor.ff property that

you remember?

A. It flooded in 2009, as well, not as

extensive as it was in 2003, but it was also flooded

some. Now, nothing that we were incurring, I think,

insurance money on, as far as we only covered partial

and we did not get to that level that we were

incurring revenue from the insurance, but i.t wasn't

flooding on that 2008.

Q. Do you remember one instance of
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And do you remember any outside the

growing season in 2008?

A. There was some. I just don't remember

specifically.

Q. Okay. Did any flooding occur on the

property in 2007?

A. There was -- Yeah, there was, but I'm

thinking through the growing season, but my

occupation, obviously, is tied to that --

Q_ Yeah.

A. -- and I can't say a hundred percent

sure that there was during the growing season that

year, but there was in the other times.

Q. What do you mean by other times? oh,

the rest of the ---

A. Yeah, the rest of the year; correct.

Q. Okay. In the 2006 growing season, was

there flooding on the Rasawehr-Pierstorff property?

A. Not, not significant. I'd say it's

that way in the growing season.

What does not sigriificant mean?Q.25
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A. The water can come up, but it goes

down -- How do you want to say -- so it does not

affect the crop to an extent where you're drawing

insurance; I guess I'11 say it that way.

Q. In the 2005 growing season

A. Um-hum.

Q. did the Rasawehr-Pierstorf.f

property

A. Yes.

Q. -- suffer f].ooding?

A. Yes, it did.

Q. it did?

A. Um-hum.

Q. Do you remember when?

A. You know, I'm not for sure. In

between that and -03 and '05, one, I think was July

and one was August and I can't keep them separate_

Q•

well?

So there was a flood event in 2003, as

A. Um-hum.

Q. Did both the 2003 and 2005 flood occur

the summer?

A. Yeah, yes, both of 'em were.

Q-

flood.

Okay. Let's talk about the 2005
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Q- Do you remember how many acres of the

property was impacted?

A. It would -- I mean, there would have

been 50 acres. If there was flooding, it generally

goes the whole area, you know, what I mean, that way,

and depending on which crop I have in, each field, it

-- to the severity of it because, obviously, if you

have corn and you have flooding and it's in August,

the corn is a lot taller, so it will tolerate some,

but you know, it's still --- We seen in 2003, it

chopped the corn off at the ground and there was just

nothing there to get and so that's why I say

depending on the crop, because soybeans, if it goes

over top of them, they're done. If they're impacted

in July and August, you're done. There's just

nothing there to get.

Q. Soybeans can't withstand any water?

A. Right, correct. If they get covered

with water, basically, they're done, a done

comnodity.

Q- Okay. So, but corn is a little bit

hardier and can stand up for a while?

A. Because it's taller.

Q. Um-hum. In 2005, do you remember how
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long the water remained on the property?

A. I'm gonna say at least three or four

days for sure.

Q. How long -- and maybe you can't answer

this. How long can corn be in the water not --

before you won't be able to get any yield at all or

before your yield is impacted?

MR. FUSONIE: Objection.

A. Depends on how deep it is.

Q. Yeah.

A. If it's a good six feet deep, it's

probably done. It's probably a lost crop.

Q. Um-hum. Even if it's six feet deep,

but the water recedes in a day?

A. It don't recede that fast.

Q- But if it could possibly. I mean,

it more so how deep the water is or is it the length

of time that the water is on the crop?

A. When the water goes over the ear, it's

a done crop because it will deteriorate that ear.

Q. Do you remember how deep the waters

got in 2005?

MR. FUSONIE: Specifically, as to the

Rasawehr property?

MS. STELZER: Yeah. We're going to be
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talking about the Rasawehr-Pierstorff for a

while.

A. Two-to-six feet. I mean, --

Q. IL's usually in that range?

A. Yes.

Q. Okay. How was the 2003 flood

different than the 2005 flood?

A. Because the water stayed a lot J.onger.

Q. How long did the water stay in 2003?

A. I'm just going tosay probably a week

and a half.

Q. Could it have been longer than that?

A. It's possible.

Q. Could it have been shorter than that?

A. No, no_

Q. Was the water deeper then than it was

in 2005?

A. Yes.

Q. How deep did the water get in 2003?

A. It was over Erastus Durbin Road --

Q. Okay.

A. -- in 2003_

Q. Okay.

A. And I know that for sure, and the

road, they had to close the road because it wasn't
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up about six-to-seven feet above your field level, so

Q. So water was at least six or seven

feet deep, probably?

A. At least or more.

Q. How long was Erastus Durbi.n closed; do

you remember in 2003 for that flood event

A. I do not remember.

Q- And how many acres were impacted

during the 2003 flood, 2003 flood event on the

Rasawehr-Pierstorff property?

A. In the 55 range.

Q. Could it have been more than that?

A. it's possible.

Q. Could it have been less?

A. I mean, -- No, it was no less than

that.

Q. So approximately 55 acres?

A. Um-hum.

Q. In 2004 -- I'm sorry -- In 2004, did

any flooding occur during the growing season on the

Rasawehr-Pierstorff property?

A. I do not believe so.

Q. How about in 2003?
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meari, excuse me for a minute because in 2004, ttiere

was flooding, but it just wasn't, maybe, during the

growing season.

Q. Yeah, and I asked you for the growing

season

A. Okay.

so let's just talk about the

growing season.

A. Okay, okay, all right.

Q. So am I correct that you're not out on

the property the rest of the year?

A. We're -- We drive by it., but as far as

being out on it most of the time from, I'll say from

November to March, something like that, we probably

aren't.

Q• From November to March every year,

you're not. You don't rally have occasion to be out

on the property?

A. Generally, generally, we're not.

Q- Okay. So the 2002 growing season, do

you remember any flooding on the Rasawehr-Pierstorff

property?

A. I do not rernember.

Q• Do you remember seeing any flooding on
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the property the rest of the year?

A. There generally is, like I said,

two-to-three times in the non-growing season.

Q. But do you remember any specifics in

2002?

A. No, no.

Q - And did you say during the growing

season, you don't remember or there was not any

flooding?

A. I do not remember.

Q. How about in 2001, during the growing

season, was there any flooding on the

Rasawehr-Pierstorff property?

A. I do not remember.

Q. And you rented the property in 2000;

correct?

A. Yes, I believe so.

Q - And do you remember any flooding

during the growing season that year?

A. I don't remember.

Q - Do you remember any flooding on the

property in the years prior to 2000. So before 2000,

was there any flooding on the property that you can

remember?

A. I mean, there was flooding, but, like
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I said, during the growing season, I'm just not sure

-- a hundred percent sure. I dor't remeniber, not

specifically.

Q. And I guess that question that you

just answered, I was talking about the years that you

have been renting the property and you rented the

property for 10-to-12 years --

A. Um-hum.

Q. -- so kind of '98, '99, you started

renting the property?

A. Around there someplace.

Q- So to be more clear, in '98, -99,

2000, do you reinember any instances of flooding on

the Rasawehr-Pierstorff property during the growing

season'?

A. I know in August of '98, there was

significant flooding. My folks were in Alaska and

they called home and we'd had, I think it was five

inches of rain and that was significant, so it sticks

to your memory, but as far as -- and as I told you,

10-to-12 years, I'm not a hundred percerit sure it was

flooding it right then, but I was still in the area

and I drove by it day in and day out kind of thing to

see the impact on that and that was almost as

significant as '03 on the flooding.
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Q. Almost as significant?

A. Um-hum.

Q. But 2003 was a bigger flood?

A. Right, right.

Q. What harm has the Rasawehr-Pierstorff

property suffered as a result of flooding?

A. Well, obviously, you're -- your silt

that is washed away through the water coming in and

going out; I'll say it that way.

Q. Um-hum_

A. As well as any bank erosions and

things in the -- any tile and things like that that

have had to be repaired, as well.

Q. Have you had to repair tile --

A. Yeah.

Q. - on the Rasawehr-Pierstorff

property?

A. Yes.

Q.

tiles?

Do you remember you had to replace

A. I did not write it down. I know it

has been in the past that we've been farming it.

Q. Okay. More than once?

A. Yes.

Q. Twice?
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A. Probably three times anyway, at least

three times.

Q. Any other harm or damage to the

Rasawehr-Pierstorff property due to flooding in the

time you've been renting it?

A. Well, there is always your trash that

floats in. I haLe to say that, but that's what it

amourits to through the water.

Q. How often does that happen?

A. Pretty much anytime it floods.

Q. Any other harm or damage to the

Pierstorff-Rasawehr property since you've been

renting it due to flooding?

A. I mean, erosion, the erosion part,

it's just part of the flow.

Q. Anything else?

A. That's about all I can think of right

off-hand.

Q. Have you submitted crop insurance

claims because of flooding on this property --

A. Yes.

Q. -- during the same --

A. Yes.

Q. Do you recall how many times?

A. I'm not for sure. I know it's more
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than two. I don't know for sure.

Q. So you've submitted crop insurance

claims because of loss of crops due to flooding?

A. Correct.

Q. More than two times --

A. I think more than -- I believe so,

um-hum.

Q. Have you taken any pictures or made

any records of flooding that's occurred orr the

Rasawehr-Pierstorff property since you began renting

it?

A. We have taken some pictures, but we

don't have them right now available.

Q. Why riot?

A. I don't have -- I haven't come across

them.

Q. So you cari't find -em?

A. Right at the moment, yes.

Q. Do you remember what year you took

pictures of --

A. I can't tell you for sure_ I would

say it's probably -03 for sure.

Q. Okay.

A. But I don't know, see, specifically,

if it was that property or if it's, you know, the
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other properties we have, as well. So that's why I

say there's pictures, but I'm not sure and to have

any reference sometimes in a picture to be able to

ideritify them.

Q. When you say, "we," "we have

pictures," are you talking about you and your father?

Who took the pictures with you?

A. Yes. My mom and dad have some, as

well as we have some ourselves, my wife and I.

Q. Okay. What is your wife's name?

A. Mary.

Q. Okay. Let's switch gears and talk

about the Powell-Pugsley property that yoti rent.

A. Okay_

Q• You testified earlier that you began

rertting that property 10-to-12 years ago.

A.. Yes.

Q. What did you know about the property

before you started renting the Powell-Pugsley

property?

A. Well, my dad and Herbert rented it and

he was getting out of farming and he always said it

was a good farm because of lying beside the river and

then, you know, naturally, when things have changed,

countirig on the spillway, it changes the collection
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(sic) of the whole situation because of the flooding

occurring oftener and the risk involved; I guess I'd

say it that way, but as far as the history of the

place, Herbert was well pleased with the crops he got

in off of it years ago.

Q. Did you only speak to Herb about the

property before you bought it? Did you talk to

anyone else?

A. No_

Q- Were you aware at the time you started

renting the property, were you aware if it flooded?

A. Yes, it would flood occasionally

through the year, but, generally, not during the

crop-growing season.

Q - Did Herb Rasawehr tell you that?

A. Well, no. You could see -- I live

there, so --

Q- okay. So you knew it froni being in

the area?

A. Yes, exactly.

Q- How often did the property flood

before 1997, before the new spillway went in?

A. Approximately the same as what I told

you before. Maybe two-to-three times a year and then
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Q. Two-to-three times a year or growi.ng

season?

A. That would be in a year.

Q. Okay. And on the Powell-Pugsley

property

A. Um-hum.

Q. -- do you have any sense of the amount

of acreage that would be affected by flooding those

two or three times a year? We're still talking

before the new spillway went in.

A. Um-hum. Say it again, please. F.xcuse

me.

Q. For a flooding event that

A. Um-hum.

Q. -- that you are aware of that occurred

prior to the new spillway going in how many acres of

the Powell-Pugsley property would be affected by

flooding?

A. It could all be affected because it

was all, obviously, low lying, but it still wotild not

be to the impact that it is now because of the length

of time it would stand on the property, as well as

the amount, you know, that it would get there. I

hate to say the depth, I guess you would say, of the

water.
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Q. Okay. So you rent 60 tillable acres

on the Powel.l-Pugsley property --

A. Um-hum.

Q. and in flood events before the new

spillway went in, in 1997, that entire acreage could

be affected to some extent?

A. Yes.

Q. Can you talk to me about what is on

the Powell-Pugsley property? Are there any man-made

structures or buildings?

A. No, no.

Q. Is it all farmland?

A. No. The river goes right through it.

Q. Okay.

A. The Wabash river goes right through

the property.

Q. But there's 60 tillable acres of

farmland on that property?

A. Yes, approximately. I think that's

what I told you.

Q. Yes. Are there ariy woods or trees?

A. Just the.trees on the river.

Q. Are there a lot of trees on the

Wabash?

A. There's quite a few, yes.
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Q. On both sides?

A. Um-hum.

Q. Has the Wabash been cleaned out?

A. The west side of the river, the trees

were thinned. It's probably been, maybe, 10 years

ago, something like that, but there is still a

significant amount of trees on both sides.

Q. The trees were thinned on the west

side, just on the Powell-Pugsley property or along

the whole length of the Wabash River?

A. No, just on that property there and I

thirlk it's dad's which sets inside it, I guess you'd

say.

Q. Okay. Your father's property sits

next to this Powell-Pugsley property?

A. Um-hum, yes. It's along the river, as

well.

Q. Are there any trees on the

Powell-Pugs].ey property, other than along the Wabash?

A. None of significance. There's a

little fence row on the one hill, but it's just a

fence row with a little brush growing in it.

Q - Since you began renting the

Powell-Pugsley property 10-to-12 years ago, how often

does flooding occur on the property?
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A. Like I said, more often and more

significant. Can I throw a number to it, I -

Q. Well, don't guess, but I'm interested

in what you remember. What's your memory of flooding

on this property, the Powell-Pugsley property since

you started renting it?

A. It's more significant and deeper and

stays longer.

Q. When was the last time the

Powell-Pugsley property flooded?

A. April.

Q. April of 2009?

A. Um-hum.

MR. FUSONIE: Yes?

THE WITNESS: I'm sorry_

Q. How many acres were affected in that

flood event on the Powell-Pugsley property?

A. Somewhere, probably, iri the 50-acre

range. I'm not a hundred percent sure, but somewhere

in that area someplace. It wasn't as deep and as

significant as it has been in the past, but it

floods, so -

Q. Okay. Do you remember how long,

April 2009, water stayed on the land, in the

Powell-Pugsley property land that you rent?
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A. Um-hum. Probably three or four days

there was water on at least part of it throughout the

period of time.

Q. Would there be crops in, in April?

A. No, t.here was none this year,

thankfully.

Q. Do you have any sense of how deep the

water was ori the property in April, 2009?

A. I'nt going to say three-to-four feet,

maybe and maybe a little deeper than that in some

pellicle, maybe a little less in others.

Q. Before April, 2009, when was the last

time that the Powell-Pugsley property flooded?

A. It would have flooded in the --

earlier in the year previous to that. I mean, --

Q. So in 2009 or in 2008?

A. In 2009.

Q. How many times before April, 2009, did

it flood, in the year. 2009? Did it flood a lot that

winter?

A. I don't recall. I don't remember for

sure.

Q. But you remember --

A. I knew there was one for sure. I was

thinking it was in January or February there when the
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snow melted for a period of time -- excuse nie -- and

that had an :i_mpact on it.

Q. Before that flood event in early 2009

A. Um-hum.

Q. -- what is the last flood event you

remember on the Powell-Pugsley property?

A. Before the April 2009; correct? You

aski_ng before April 2009?

Q. Yeah, before -- I think we've talked

about two or three flood events in 2009, early 2009.

So before that, what was the last flood event you

remember on the Powell-Pugsley property?

A. I was gonna say probably about 2008

and it would have probably been July or August 2008,

I believe, in there someplace. I'm not a hundred

percent sure, but I believe that's correct.

Q. Do you remember how many acres of the

property was affected?

A. Weil, it's all affected, but it's just

a matter of how severe because some lower areas -

Q. Um-hum.

A. -- would be completely destroyed and

the higher ground, obviously, the crops would be high

enough that it would not have been hurt as severe,
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but it would have affected, probably, the acres I

told you before, probably 50 or so. I mean, in that

neighborhood approximately.

Q. To be more clear, how many acres of

the Pugsley-Powell property was covered with water in

July or August, 2008, the flood event we're talking

about?

A. Okay. I don't remember for sure,

quite honestly, that.

Q. How are acres affected by flooding if

they're not covered by water?

A. If -- You mean if ttiere is not water

on them?

Q. Yeah. If there is not standing water,

are those -- are acres not under standing water

affected?

A. No. What I'm thinking about and

trying to sort out in my own mind is when you got a

growing crop out there, if you have floodi_ng, it's

affecting all the acres, but when the water starts to

recede, youcan see what is more impacted and what is

not -- is less because of your lower ground, higher

ground, whatever you want to say, what has still --

has water on it after three days excuse me -- on a

bean situation will not survive -
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Q. Okay.

A. -- on beans. On a corn situation, you

can have water on it two or three days and noL have

quite as mucti impact, because it would be a bigger

crop and starid taller and then it wouldn't be as

harmful to it, but there again, it j,ust depends on

the longevity of the flooding.

Q. Do you remember how long water stayed

on the fields in the 2008, July, August event?

A. I don't remember.

Q - Before that event, what's the last

flooding event you remember on the Powell-Pugsley

property?

A. Go back to 2005 and 2003, ttiose two

events, it was impacting upon that. '05 not as much

as -03, but still significant.

Q. In 2005 --

A. Um-hum.

Q. -- how many acres were affected?

A. They were all affected.

Q. They were all, 60 total tillable, were

under water for some length of time?

A. Yes, yes.

Q. Okay. And do you remember how long

water stayed on your field, the Pugsley-Powell
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property, in 2005?

A. I would say the better part of

probably a week. I mean, there's water someplace

impacted on the property in that period of time.

Q. So sone of the property has receded

hin that time, but

A. Yes, but it was still significant.

Q- 2005, is that a flood event in the

summer of 2005 are we talking about?

A. Yes, yes.

Q - Were three any other flood events on

the property, of the Powell-Pugsley property,

2005?

Q -

Yeah, I'm sure there was.

Any other during the growing season?

A. Not during the growing season. I

don't believe so.

Q- In the'summer of 2005 flood event on

the Pugsley-Powell property, do you remember how deep

the water got?

A. It would have been six, seven, eight

feet deep because that has the 29 levies, I guess

you'd say and it didn't go over 29, but it was,

maybe, a couple feet from it.

Q. Did the flood waters go over 29 in the
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A. No, it did not, but it was deeper than

that.

Q. so tell me about the 2003 flood then.

A. Um-hum.

Q. How many acres of the Powell-Pugsley

property were affected during that flood event?

A. All of them again, as well.

Q. All 60.

A. Um-hum.

Q. And how lorig did the water stay during

2003?

A. It was over a week. I know that for

sure.

Q. Was the entire property covered for

over a week?

A. The entire property.

Q. Ttie entire 60 acres?

A. You know, I would think so. I'm not a

hundred percent sure and that's why I hesitate, but I

think it had to be because of the amount of water we

had, as well as the water coming down and it just, it

was at least a week before you could really see much

of ariything in the fields.

Q. Did it rain for a couple days during
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the flood event in 2003?

MR. FUSONIE: Objection.

Q. Well, you can still answer, I mean, if

you remember.

A. Yes, it was still raining in that

period of time, in that time period.

Q. Do you remenber how deep the flood

waters were on the Powell-Pugsley property in --

during the 2003 flood?

A. It was every bit and more of, the --

for '05, it was somewhere in the eight feet or inore.

Eight to 10 feet, even, possibly.

Q. Were you able to get out on the

property during 2003?

A. No. You mean when that water. -- No.

You could drive by and be thankful you could do that

because it was that deep.

Q. Were you able to drive through on 29?

A. Yes.

Q. You could drive by any time?

A. Yes, yes, you could still, but it was

intimidating; say it that way.

Q. During the growing season of 2003, was

there ever -- was there any oL-her flooding on the

Powell-Pugsley property?
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A. During the growing season?

Q. Um-huni.

A. That what you said?

Q. Yeah.

A. Not that I'm aware of, no. I don't

believe so. It was all in that one couple-week

period, basically.

Q. During 2004, that growing season, were

there any flood events on the Pugsley-Powell

property?

A. I don't recall and I do not remember.

Q. You mentioned before that 2004 was the

best corn crop for a while.

A. Corn crop we've ever raised, yes.

Q- Do you grow corn on the Powell-Pugsley

property usually?

A. Yes.

Q. Did you last year?

A. Yes.

Q. Do you remember if you did in 2004?

A. Yes, we did. I'm sure of that because

we have a three-crop rotation.

Q- On that property, on the

powell-Pugsley property or do you rotate three crops

on all the property you farm in the area?
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A. On that property, as'well.

Q. That property, as well as -- Is that

what you said?

A_ Yes, that property, as well.

Q. So on all of the properties you farm

in the area you have a three-crop rotation?

A. No, not all of 'em, no, because where

there is high ground -- I guess I'll say it that way

-- we run corn, wheat and beans and, generally, in

the river bottoms, we run corn and beans, generally.

Q. Is the Powell-Pugsley property in

river bottom?

A. In that property there, we still kept

two-to-three crop rotation, even though with the

flooding situation because it -- we felt it is

important to and the other property that are

flooding, we generally don't.

Q. In 2002 growing season, does the

Powell-Pugsley property suffer from an flooding?

A. I don't recall, don't remember --

excuse me.

Q. In the 2001 growing season, do you

remember if there was any flooding on the property?

A. If -- Excuse me.

Q. I'm sorry, what?
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Q. Okay. In the 2001 growing season

or excuse me -- in the year 2000 growing season, do

you remember any flooding occurring on the

Powell-Pugsley property?

A. I don't remember.

Q. And you started farming the property,

renting and farming the property in '98, -99?

A. Yes.

Q. Ninety-eight or -99 growing seasons,

do you remember any flooding?

A. There was in `98 again, but as I said,

it wasn't as bad as 2003. I can assure you of that,

but as I said, it was not far from it, the depth of

the water and the length of time it stayed.

Q. How many acres were affected in 1998?

A. All of 'em were impacted.

Q_ All 60?

A. Um-hum.

MR. FUSONIE: Is that a yes?

THE WITNESS: Yes_ I'm sorry.

Q. As a result of floodi.ng on the

ppwell-Pugsley property, since you started renting it

A. Um-hum.
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4• -- what harm or damage has the

property experienced?

A. Well, erosion and, you lcriow,

obviously, it's -- when the water comes up, it's

going to take land away, as well as just, generally,

I'll say impacting it as far as the damage that's

done by the flooding and impacting on the trees and

the banks and going back to the erosion part of it.

When I was talking about erosion before, I was

talking about erosion in the field where it flushes

out and comes back in and that is taking some land

away from the property. And also you have the impact

on the trees that are on the banks of the river and

stuff and, basically, deteriorating and falling into

the river and things like thi.s or falling into the

field either way.

0. On the Pugsley-Powell property, have

trees along the Wabash River, fallen into the field?

A. Yes.

4-

river?

Okay. Have they fallen into the

A. Yes.

Q. Does anyone -- Do you remove them from

the river?

A. Yes. We have removed some and then
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there is also Conservancy District has a improvement

-- I guess I'll say it that way -- that is in charge

of things like that and they try to go through almost

every fall and check to see if there is any trees

down and they will help you get them out, help you

get t.hem removed.

Q. Has the Powell-Pugsley property

suffered any other damage or harm due to flooding

since you started renting it?

MR. FUSONIE: Objection. To the

extent you know, you can answer it.

A. I mean, it has impact, obviously, on

the ground because you're taking away, you know, some

of your topsoil, basically, and so it's, you know,

it's impacting it. It''s just a matter of -- It's

hard to measure -- and 1'm not expert by any neans --

Q. Um-hum.

A. -- to what extent.

Q. But there's -- That would kind of

speak to erosion issues that we were talking about.

A. Um-hum.

Q. Do you, on the Rasawehr-Pierstorff

property, you talked about trash washing out. Does

that occur on the Powell-Pugsley property?

A. Yes, yes, it does.
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0. Okay. Have you suffered any crop loss

on the -- or excuse me -- the Powell.-Pugsley property

since you began renting it?

A. Yes, in 2003.

Q. Okay.

A. It was significant.

Q. Any other years?

A. 2005 there was some, as we1l. 2003,

the reason I recall that one so much is because the

soybean crop and I think it was approximately 20

acres and not to be specific, but that we got one

bushel per acre and you don't forget that.

Q. Are there other years that you've

rented the property that you suffered crop loss?

A. There has been, 2005 --

Q. So 2003, 2005?

A. Um-hum.

Q. Any others?

A. Nothing that has been qualified for

insurance reimbursement; I'll say it that way.

Q. What kind of qualifications are --

What qualifies you for insurance reimbursement?

A. We generally -- It depends on what

level of insurance you're carrying.

Q. Well, what level do you carry on this
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property.

A- We carry 70 percent, 70 percent_

Q_ So what does that mean, 70 percent?

A. Try to cover 70 percent of your crop

yield, I guess you'd say and that is established over

the history of each farm.

Q-

Q•

So when can you collect?

You would collect after harvest.

Sure, but at the 70 percent threshold,

can you just explain that a little bit more. You

have to lose 70 percent of your crop before you can

collect?

A. You lose 30 percent of your --

Q. Crop and then -- okay.

A. Then it would kick in and that would

be the level where then the insurance company would

reimburse you on a loss that you have. I guess i'd

say it that way.

Q. Okay. And so you lost at least 30

percent of your crop on the Powell-Pugsley property

in both 2003 and 2005?

A. Um-hum, I believe so and, now, I know

on beans and see that's a specific crop, so I'd say

the beans, definitely in 2003 and there was some

impact in 2005. Enough that we got a little, but you
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know, at least -- And when you say crops, see, you

can say, generally, one crop and not the other or

what you are meaning there?

Okay. So I guess you cari insure for

specific crops or you can insure generally; is that

what you're saying?

A. No. What I'm saying is corn or beans

or wheat or anything -- you can insure all three.

Q. Um-hum.

A. We collected on the beans in 2003,

significantly.

Q. Okay. The beans on the Powell-Pugsley

property, you collected?

A. Right.

Q. Okay.

A. And then I said on the corn

Q. In 2005?

A. Um-hum, and I'm saying just on ttie

beans in 2003. 1 think so on the corn. You know, I

don't have the figures right here in front of me to

be able to break them down, specifically, that way.

And 2005, I believe we got a little on the corn, on

the corn on that year because it sat in a lower field

than the others.

Q. Okay. So let me make sure I have this
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A. Un-hum.

Q. In 2003, you certainly remember

collecting crop insurance on some beans?

A. Um-hum.

Q. You may have collected crop insurance

on the corn, as well?

A. Um-hum.

Q. In 2005, you remember collecting crop

insurance on the corn?

A. I believe it was just on the corn; I

believe so.

Q. Okay. Were there any other years,

during the time you've been renting the

Powell-Pugsl.ey property that you've collected crop

loss insurance due to flooding on this property?

A. I don't think so, but I don't

remember.

MR. FUSONIE: I think, just so the

record is clear, Mr. Highley's answers as

to 2003 were not verbal, so we may just

need to ask him again. They were ah-hahs

instead of yes.

MS. STELZER: Okay.

THE WITNESS: Oh, is that right?
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MR. FUSONIE: Just so the record is

clear, in 2003, you had sufficient crop

loss to file a crop insurance cla

both beans and corns?

Q.

THE WITNESS: Yes.

MR. FUSONIE: Okay.

m as to

Mike, have I asked you if there's any

tiling in place on the Powell-Pugsley property and i.f

I did, you can answer that again? Is there tiling in

place on the Powell-Pugsley property?

A. There is, a little, yes.

Q. What percentage of the property is

tiled, what percentage of that 60 tillable acres?

MR. FUSONIli: If you know.

A. I'm not sure. I don't remember, but I

kriow that there's a little, but I don't know anymore

than that to be specific.

4- Is less than half the property tiled?

A. Yes it would be less than that; I'm

sure.

Q. Would more tiling help drain the

property?

A. If the river swole, yeah.

MS_ STELZER: Do you guys want to take

a quick break? Can we go off the record
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real quick.

(Brief recess.)

Q. Okay, Mike, let's talk about the

Granger property that you rent now.

A. Um-hum, yes.

Q. What is on the Granger property? Are

there any man-made buildings, structures?

A. Yes, there is.

Q. What.

A. A house and a barn and a couple other

small buildings, I guess you would say, a grain bin.

Q.

house?

Does Mr. Granger -- Who lives in the

A. They live there about -- Well, it

would be from May to October --

Q. Okay.

A. -- and then they go to Florida and

then a neighbor looks about it while they're gone.

Q. Are there any waterways running

through the property?

A. Not that I'm aware of.

Q. Okay_ And --

MR. FiJSONIE: Natural waterways?

THE WITNESS: Yes, there could be some

natural --

82



El

E

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

1.6

17

18

19

20

21

22

23

24

25

MS. STELZER: Yeah. I was gonna ask

about the water

4-

correct?

The Wabash runs through Lhe property;

A. Right, right, yes.

Q. But outside the Wabash River, are

there any waterways on the property?

A. No, not that I'm aware of.

Q. Trees along the Wabash?

A. Yes.

Q. Trees anywhere else on the property?

A. There's a few patches of trees, yes.

Not woods, but just on some bluffs and thirigs along

that line.

Can you please describe the drainage

system on the Granger property. Is the property

tiled?

A. Oh, let's see. Probably two-C.hirds to

three-quarters of it is.

Q.

tiles?

Did you, yourself, place any of those

A. No.

Q• Do you know when they were laid?

A. I don't remember. David done it when

he was farming it himself.
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Q• Did he -- Or Richard Adams farmed the

property before you did; correct?

A. Yes.

Q. And then David Granger farmed

before Richard Adams?

A. Correct.

Q. Does this property participate in the

CRP Program?

A. No.

Q. The Wetlands Reserve Program?

A. No.

Q. Before you began renting the property,

what did you know about it?

A. Specific, you -- Specifically, what

are you after? I mean, I don't know what you mean.

Q. I'm just looking for your knowledge of

the property before yoti, physically, began to farm

i. t .

A. Okay. Well, it was a neighbor and --

Q•

you live?

A neighbor to your homestead, where

A. Yes. It's within a half a mile of my

home place.

Q. Okay.

A. And so it was close by and I guess the
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gentleman that was farming it previous had -- Well, I

don't know, been a little lax and Dave wasn't real

happy and asked if we would be interested in farming

it and I said, "Sure," at that point.

Q. Go ahead.

A. Okay. That's -

Q - That's it? Were you aware of any

flooding on the Granger property before you began

renting and farming it?

A. Not really significant flooding. I

said and I've talked about before, during the growing

season --

Q - Not significant flooding

A. During the growirg season as far as

you see flooding, but I mean, it wasn't, it wasn't

impacting anything 'c•ause it was naturally from, I'll

say November to, maybe, March or something like this.

Q. So you remember flooding -- or you

knew of flooding from -- in tt.e off season?

A. Well, I guess you were more aware of

the flooding duririg the growing season and you didn't

notice it so much i_n the November to March period

because it wasn't really impacting much at that

point.

Q- When did you begin renting the Granger
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property?

A. I'm gonna say it was somewhere in the,

like I said, 10-to-12 years ago, in there someplace-

Q• When you say, "not significant

flooding," what do you mean by that?

A. Just the fact that, you know,

naturally, you don't have crops growing, generally,

down there in the river bottom, so it's not gonna be

impacted by that. I guess I look at it from the

farnier's perspect::ive and, you know, that part of it.

Q. Is the Granger property considered

river bottom?

A. Yes, part of it is.

Q. How much of the property is river

bottom?

A. Somewhere in the 40-to-45-acre range

are tillable acres.

Q. So would that whole 40-to-45 acres --

A. Um-hum.

Q. -- flood?

A. Yes.

Q-

MR. FIISONIE: When?

We're talking about your knowledge of

the property before you began rerit

A. Oh, okay, okay. That -- I wasn't sure
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about

Q. Okay. No, I'in sorry. I'm not trying

to trick you. So before you acquired the property,

how much of the property, to your knowledge, would

flood?

A. I mean, it would be a not si.gni.ficant

amount because of the fact of the crops wasn't

growing up there. In that respect, now, the water,

obviously, before, it would -- you might get some

flooding, but it wasn't significant until after the

spillway being put in.

Approximately how many acres of the

Granger property would flood before the spillway was

put in?

A. You said before?

Q. Um-hum.

A. I don't know. Maybe 20, maybe 20

acres or so; I don't know.

Q_ Could it have been more than that?

A. I don't think it was r`eally any more

than that, no; I really don't, but it would stay on

there a significant amount of time.

Q. Okay. Could it have been less than 20

acres?

It's possible.
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Q. And you have knowledge of this

property because you live nearby; right?

A. Right, right.

Q. Did you ever discuss flooding with the

-- flooding on the property with David Granger before

you started renting the property?

A. No, no; I did not.

Q. Did you ever discuss flooding on the

Granger property with anyone before you started

renting the property?

A. Before we rented the property?

Q. Um-hum.

A. No, not really, I said because we just

didn't see it that much. I mean, as far as -- how do

I want to say it -- in the growing season, you know,

and that's the difference thing there because it's

impacting in the growing season.

Q. Okay. So after you began renti.ng the

property 10-to-12 years ago, how often did the

Granger property flood?

A. Give me a time line again. Excuse me.

Before I rented it, started renting the property?

Q. No, since you began renting it.

A. Since I began, okay.

Q. I'm sorry.
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A. I just wanted to clarify that.

Q. Yeah.

A. I would say three or four times a

year, probably, now.

Q - And how many acres, on average, are

impacted when it floods?

A. The majority of the 40, 45 acres. I

mean, most of that, it seems like it floods.

Q. So the river bottom area?

A. Um-hutn, yes.

Q. What was the last flood event you

remember on the Granger property?

A. Well, it flooded in April of last

year.

0. And how many acres were affected in

April of 2009?

A. On that, rainfall amount, it wasn't as

significarit as what we've seen in the past. I would

say at least 20 acres or so.

Q. Could it have been more than that?

A. TL could have been.

Q. Could it have been less than that.

A. No.

Q. How long did water stay on the

property in April, 2009?
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someplace_

was?

A. Probably three days or four, in there

Q. And do you remember how deep the water

A. I would say at least a couple feet,

two-to-three feet for sure.

Q. Did the property flood at any other

time in 2009?

A. No.

Q. Okay.

A. But -- Excuse me. After crops was put

out, no. Before crops was put out, yes. Before the

April date, there was flooding earlier.

Q. Okay. So during the growing season,

there were no other flood everxts in 2009?

A. No.

Q

ground?

And April 2009, you had crops in the

A. No, we did xiot. No, we did not_

Q. Okay. So there were no flood events

during 2009, in the growing season?

A. No, I don't believe so, no.

Q. And there were other flooding events

in 2009, outside the growing season, other than this

April --
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A. Previous to that, yes.

Q. -- event we're just talking about?

A. Yes, yes.

Q. Okay. So earlier in 2009, there were

some flood events?

A. Right.

Q. Do you remember any specifics?

As far as -- What are you --

Q. Well, were they -- were the early 2009

events bigger than the April, 2009, event?

A. Yes. I'd say January-February, in

there someplace it was. I mean, but it was deeper

than that, yes.

Q. Okay. Were there floods in both

January and February of 2009?

A. No. It was the end of January lst,

February, somewhere in that neighborhood due to snow

melt and rain, as well. I guess you'd say, mostly

snow melt, I think.

Q. So late January 2009 --

A. Early F'ebruary, something like that.

Q. Do you remember how many acres were

impacted?

A. No, I don't. I don't remember that

right off-hand.
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Q. Do you remember how long water stayed

on the property?

A. It would have been three-to-four days,

I'm sure, there would have been water on the property

Q. okay.

A. --- on that bottom someplace, yes.

Q. And do you renember how deep the water

was?

A. I don't, I don't recall for sure.

0. Before that flood event, in late

January or early February, 2009, what was the last

flood event you remember on the Granger property?

A. It would have probably been in the,

I'd say, Lhe November-to-March period. I nlean, that

would have been in the late '08 or early `09

Q. Okay.

A. -- would have been the flooding. I

mean, during the, I'd say off season, for lack of

better terminology.

Q. okay, but do you remember what was the

last specific --

A. A date specific?

Q. What event you remember prior to that.

A. No, I don't. I don't remember that
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for sure.

Q. So you remember a single inciderice of

flooding in 2008 or more than that?

A. It was -- No, I don't. I don't

remember towards the end of the year there. I don't

remember what the weather was for sure. But I said I

know we had some flooding between -- in that period

of time.

Q. Between the 2008 growing season and

the 2009 growing season?

A. Um-hum, yes.

Q. Then was the flooding during the 2008

growing season on the Granger property?

A. Yeah. There was -- I can't tell you

exactly, so 1, you know, I don't reinember specifics.

I don't remember because I say that because of -- and

I guess I look at the records and the crop insurance,

you know, and it wasn't enough to iaipact through that

process; I guess I'11 say it that way. So that's why

I said I don't remember exact dates on the flooding.

Q. Okay. Did you collect crop insurance

in 2009, for the 2009 flood event?

A. No, no, there was no crop out there in

2009, when the flood coming through?

Q. Okay. And during the 2009 growS.ng
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A. I do not remember that, no.

Q. IIow about the 2006 growing season?

A. I don't remember.

Q. 2005 growing season, on the Granger

property?

A. Yes. There was significant.

Q. Do you remember details about that?

Do you remember how many acres were affected?

A. It was in the 40-to-45 acres is what

it wotild have been at that point.

Q. Forty-to-forty-five acres?

A. Um-hum, approximately.

Q. And do you remember how long water

stayed on the property during the 2005 growing season

flood, on the Granger property?

A. I would say at least three-to-four

days for sure.

Q. And the other one is 2003 and that

would be --

A. It would have probably been a

week-to-ten days.

was more acreage impacted in 2003 than

in 2005?
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A. I think I'm pretty sure it was because

the levels were higher on the crops, so --

Q. So Lhe water was deeper?

A. Yes.

Q. Okay.

A. I'm sorry.

Q. No, that's okay. What acres do you

remember being impacted during the 2003 flood event

on the Granger farm?

A. It would have been ever bit of 45

acres and in the '05, it may have been, you know,

maybe closer to 40; I don't know, but there was some

difference ther.e in the acres that was impacted.

Q- Bef-or.e 2003, do you remember any

specific flood events occurring on the Granger

property?

A. Well, in '98, again, that would have

been the significant one, but I don't know for sure

that I was farming it that year --

Q. Okay_

A. -- specifically.

Q. Do you have any idea how many acres

were affected during that 1998 growing season event?

A. It would have been close to the '03

acres. I mear, it would be real close to that. It
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wasn't -- may not been quite, but close to 45, I'm

sure.

Q. Did the water stay on the property

longer than it did in 2003-?

A. May not have been quite-as long. It

may not have been. I mean, I say may not be quite --

May have been a week, instead of the, maybe, 10 days

-- a week-to-ten days. it may have been just a week,

but.i-t was still significant.

Q• Have you ever witnessed flooding on

the Granger property impacted more than that 45 acres

of river bottom land?

A. No, I don't believe so.

MR. FUSONIE: Object. Just so the

record is clear, the 45 acres is an

approximation.

MS. STELZER: Of river bottom?

MR. FUSONIE: Of river bottom.

THE WITNESS: Yes, yes.

MR. FUSONIE: There may be 47 or 46;

there may be 44, I guess.

Q- What harm or damage has the Granger

property suffered because of flooding since you began

renting it?

A. Well, erosion, as well as the river
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banks. I mean, it goes right through the property,

so I mean, that's been affected too, as well as the

trees along there.

Q. So the -- I'm sorry.

A. Go ahead.

Q. The fie].d has been -- You're suffering

erosion in the fields?

A. Yeah. Well, yeah, because it also

drains_ The water comes in and the impact and goes

back out and it takes some of your topsoil, and then

also along the, as being the river banks, as well.

^Q. So the banks are eroding, as well?

A. Right, right.

Q. Can you rebuild the banks?

A. It takes time to do so.

Q. Have you done that on the Granger

property?

A. We have not to any extent other than

-- What do you want to say -- pushed some dirt up to

help close a hole up or something like this, just

something we've done on our own, nothing that we had

anybody to -- hired anybody to do.

Q. Would that protect the property from

flooding at all?

MR. FUSONIE: Objection. Calls for
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speculation.

THE WITNESS: Yes, that's true.

A. I'm not an engineer.

Q. You carry crop insurance on the

Granger property; correct? -

A. Yes.

Q. Have you submitted crop insurance

claims due to flooding since you've rented the

property?

A. Yes, I think so through -- I believe

so, -03, 2003; excuse me.

Q. Any other years?

A. I'm not sure about 2005. I can't say

for sure, because they changed the way they do their

sorting out, the insurance company does, so they'll

send you a check and it may not be specific to that

place or this place or whatever and it's a little bit

more jumbled to decipher.

Q. So your crop insurance records won't

refererice, specifically, acres impacted from the

Granger property?

A. Well, the reason is because if you

have two farms in the same section, there is one

unit. You understand what I'm saying?

Q. Okay.
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A. Okay. In that respect, if you put two

farms together and one floods and one doesn't, it's

gonna skew the numbers.

Q. Okay.

A. That's why I said that.

Q. Any other harm, damage you remember

due to flooding on the Granger property?

A. Not that I know of. I don't remember

any.

Q. Okay. Let's talk about the properties

you rent from your father, Bob Highley, I guess, your

parents, Patricia and Bob Highley.

A. tlm-hum.

Q. Let's talk about the 88 acres north of

Wabash Road.

A. It's 80 acres.

Q. Eighty, 80?

A. Um-hum.

MR. FUSONIE: Off the record real

fast.

MS. STELZER: Sure.

(Brief pause.)

Q. Okay. So 80 acres that you rent from

Bob and Patricia Highley, your parents and it's north

of Wabash Road?
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A. North of Wabash, on Wabash Road.

Q- North of Wabash town, city, village,

Wabash; I'm not sure. Where do your parents live?

A. On Wabash Road.

Q. Do they live on this 80 acres?

A. Yes.

Q. Is there any other man-made

structures, buildingson that 80acres?

A. There's the house and tool shed and

some grain bins.

Q. Okay. This property, do you cash rent

from your parents?

A. Yes.

Q. Okay. But does your father help you

farm this property?

A. Yes.

Q. Okay. Is that property tiled?

A. Yes.

Q. The entire property?

A. Oh, probably 50-to-60 percent, I

believe.

Q. Okay. Did you put those ti_les down?

A. No, my father did.

Q. Okay. So they've been there for

longer than a decade?
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A. Yes.

Okay. How much longer?

A. Probable some of -em becn 25-to-30

years, something like that.

Q_ Okay. Prior to the new spillway being

constructed

A. Um-hum.

Q. -- in 1997 --

A. Um-hum.

Q. -- how many years were you farming

that property?

A. ?'m not positive. I would guess in

the 20-year range, something like that.

Q- Before, you indicated earlier that you

had started cash renting the property 15-to-20 years

ago.

Q-

then?

go

Yes.

Did you help your dad farm it before

A. Yes .

Q. Okay. So prior to the new spillway

g in, in 1997, how often did that 80-acre

property flood?

A. IJow, you want to know during the year,

during the growing season? What do you want to know?
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Q. During the growing season.

A. During the -- It was unusual --

Q. okay.

A. - - for it to flood, significant,

during the growing season.

Q. How about during the year, how often

did it flood?

A. You might see -- It might flood from

March-to-November once or twice, in there someplace.

MR. FUSONIE: November-to-March.

A. I'm saying November-to-March; excuse

me.

Q. Did you say once or twice?

A. Yeah, yeah.

Q. Okay. So when the property did flood,

how many acres were affected?

A. Now, this is before the spillway?

Q. This is before the spi.llway went in.

A. Okay, okay.

Q. Um-hum.

A. Could be 20-to-30 acres, but it

really, I mean, affect it because of erosion, but

there wasn't a growing crop out there.

Q. Sure. How long would water stay on

the property?
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A. Oh, couple days, probably.

Q. And how c9eep would it get?

A. Some places, maybe five feet. I mean,

your land, obviously, is a little uneven, so it would

vary some, but you know, you could go probably

two-to-five feet.

Q. And again, that's prior to the new

spillway going in?

A. Correct.

Q. And we're talking about the 80 acres

that your parents own on Wabash Road?

A. Right, right.

Q. Okay. After the new spillway went in,

in 1997, how has flooding changed on the property?

A. It's more significant and, obviously,

more impacting in the growing season.

Q. Okay.

A. And it stays longer and is deeper.

Q. How many times a year does that 80

acres flood in part or in whole, since 1997?

A. I would say three-to-four times a

year.

Q. How many acres are affected on the

property since the new spillway went in by flooding?

A. On the 80 acres? I would guess
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flood.

Q. Could it be more than that? Has, at

times, has it been more than that?

A. It could be every bit of that or more,

yes.

4- Okay. Has it ever been less than

that, less than 35 acres?

A. Depending on the severity of the

situation, it has been less, but it's, generally, the

flooding, it's up to the 40-acre range, I mean, since

-- close to that.

Q. How long will water stay on the

property now?

A. Probably four days to a week. I mean,

it just depends on the severity of the situation.

Q. What was the last flood event you

remember on that 80-acre Wabash Road property?

A. Like I said, same as the other ones in

April of this past year.

Q. Okay.

A. It was -- It flooded.

Q. How many acres flooded in April, last

year, well, April 2009?

A. Yeah. It wasn't as severe as we've
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seen and there was no crop out there, but I'm gonna

guess in the neighborhood of 20 acres, maybe, it

covered.

Q. Do you remember how long the water

stayed on the property?

A. Two-to-three days, probably, that

time.

Q. And do you have any memory of how deep

the water was?

A. Probably two-to-three feet, I suppose,

in that neighborhood.

Q. When was the last time that 80-acres

suffered from flooding before April, 2009, that

April, 2009 event?

A. Well, we had a little bit in t.he

August, I believe, of 2008, but the -- number-wise, I

can't tell you exactly how much acres-wise it was

flooded for sure.

Okay. What is the last event that you

remember specific for on the 80 acres?

A. Well, the 2005 and 2003.

Q. Okay. In 2005, summer, 2005; correct?

A. Um--hum, right.

Q. How many acres were affected by

flooding on your parents' Wabash Road property?
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Q - Do you remember how long water stayed

on the property?

A. I would say five-to-seven days.

Q. But could it have been longer than

that?

A. There would have been some water still

standing after that period of time, but that was

probably the majority of where it was mostly covered;

I'll say it that way.

Q. Okay. Do you remember how deep the

water was?

A. Probably five feet; I'm sure it was

about that.

Q. In the summer of 2003 flood event --

l1. Um-hum.

Q. How many acres of the 80 were affected

by flooding on your parents' property?

A. I would say at least the 40 or more.

Q. Forty-to-forty-five?

A. Yeah, probably.

Q. Anymore than that?

A. I don't -- No, no.

Q. Not possible?
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A. No, because tte rest of the farm

elevated, is higher ground, so

Q. How long did water stay on your

parents' property, that 80 acres in the summer of

2003?

A. I would say probably a week-to-ten

days.

Q. Were you able to access the property?

A. As far as, you mean to physically go

out in that river bottom, no. You would not have

been able to.

Q. Okay.

A. The front part is -- there's about -

the front part is high ground, so you know the --

Q• Where the home is?

A. -- the home and buildings are

elevated; say it that way.

Q• Do yon remember how deep the water was

in the summer of 2003 flood event?

A. That would probably had to been when

it was over the road, over the Wabash Road, at the

river, so it was significant. I would guess that

would be a seven-to-eight-foot levy on that road, so

Q Eight-to-ten feet?

107



11

E

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. It would have been every bit of eight,

I'm sure.

Before summer, 2003, do you remember

any specific flood events on your parents' 80-acre

property?

A. The August of 1998, it would have

been. I told you before it was not, I don't believe,

quite as much as `03, but it wasn't far from it and

it would have been, basically, the same figure I give

you on that about 40-to-45 acres, somewhere in that

neighborhood and then about eight foot deep because

it went over the road at that time, as well.

Q. Were you, personally, out on ttie

property during that 1998, August event?

A. we were around and driving on the

road, but, you know, you couldn't go, obviously,

through the water and things like this.

Q• Sure, but you could -- Were you at

your parents' home

A. Yes, yes.

where you could watch? Okay. Do

you know if your, would it be your father? Would he

.have submitted --- Or, I'm sorry; you rent this

property; correct?

A. Um-hum.
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Q.

c].aims

Did you submit crop loss insurance

A. Yes. I know we did. I can't tell you

figures. I don't have it here, obviously, in front

of me, but yes, we did.

Q. Okay. Did you do so iri 2003?

A. Yes.

Q. Okay. Onhow many other years do you

remember submitting crop insurance claims?

A. Those were the three most that stick

in my mind; say it that way.

Q. The three --

A. Years, three differerit: events there

that I told you, the 2003, 2005 and then the 1998.

Q• And you remember submitting crop loss

insurance claims due to flooding in those three

years?

A. In those three, there is -- there has

been some, yes, submitted.

Q. And could there have been other years

where you submitted crop loss insurance claims due to

flooding?

A. I don't think, I don't think there was

-- There's flooding, but I don't think there was

enough to, like I said, tell you, to kick in below
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the 70 percent yield level; I'11 say it that way.

Q. Okay. Okay. You mentioned that you

also rent a property from your parenLs on Bunker Hill

Road?

A. Um-hum, that's correct.

Q. Is that property 91 tillable acres?

A. Correct.

Q. Let's talk about your understanding of

flooding on that property. First are there any

man-made structures on that property?

A. Well, we established a waterway two

years ago

Q. Okay.

A. -- on that property.

Q. Did you receive Federal, State money

to --

A. Yes, from the Soil and Water

Conservation.

Q. Did it cover your entire cost?

A. No, it did not.

Q. Do you remember how inuch money you

received?

A. I did not receive it; my dad did so --

and he's -- I can't tell you what the figures were

right off-hand.
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homes?

probably.

0. Okay. On that. 91 acres, are there any

A. No.

Q. Okay. Grain bins --

A. No, there's no buildings or nothing.

Q. Is the 91 acres tiled?

A. Some. It's probably 40-to-SO percent,

Q- Is the waterway, the man-made waterway

the only waterway on the property?

A. Yes.

0. Is that waterway part of your drainage

system; correct?

A. Yes, yes.

Q. Did you tile the property yourself?

A. We had someone come in arrd do it for

us.

Q- How long ago was that done?

A. It's been done at different times,

probably in the last: 25-to--30 years, And then we

also done -- I want to say spots here and there since

then, as well, but it's all been done in the last

25-to-30 years

Q. Does this property, this 91 acres --

A. Um-hum.
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Q. -- on Bunker Hill participate in

Conservation Reservation Programs?

A. No.

Q. Wetlands Reserve Programs?

A. No.

Q. How lorig -- For how many years have

you assisted in farming this property?

A. All my life.

Q. All your life?

A. Um-hum.

Q. So the 30 years, you've been, 30 or so

years you've been a farmer?

A. Right.

Q. Before the spillway was modified in

1997, how often did this property flood?

A. Now, what period of time you talking

about, the growing season or --

Q. How long within a year the entire

year. How many times a year did this property flood

before the new spillway was put in?

A. Maybe one-to-two times a year.

Q. And on average, how many acres would

be affected by flooding on this property?

A. Probably in the neighborhood of 75 and

I'm guessirig. Now, that's an estimate,
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approximately.

Q. How deep, on average, would the water

be?

A. Six-to-seven feet, it can be.

Q. And again, we're talking about

flooding on this 91 acres, before the ncw spillway

was put in?

A. Right, right.

Q. Okay. Do you remember any

particularly bad flood events?

A. Same as what we've talked before.

Q. Before the new spillway went in?

A. Oh, before the new spillway; I'm

sorry.

4. Do you have any memory of --

A. Okay. There was a little flooding,

but nothing to the significance that we have now, and

a lot of times, it would -- I mean, if you didn't

have a growing crop out there, obviously, you didn't

take note of it and didn't notice it so much, but it

would never be to the extent we have now.

Q. Before the new spillway was put in,

how long, on average, did water retnain on the land

during a flood event?

A. Oh, three or four days, you know, at
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the most, I would say.

Q. Okay. So the Bunker Hill property,

after the new spi].iway was constructed in 1997, how

often does it flood now?

A. Probably three-to-four times a year.

Q. And how many acres are affected now,

on average?

A. Yeah. More times than not, you're

talking the biggest share of the 75 acres. Zf it's

any kind of flooding event at all, because it's -- it

sets low and it floods.

Q. Okay. So 75 acres of a total 97.

tillable acres --

A. Um-hum.

Q. -- flood now? And how long does

standing water remain on the property since tte new

COURT REPORTER: I didn't hear his

answer.

(Record read.)

A. Yes, yes; I'm sorry.

Q. And how long does water remain on the

property during flood events on this 91 acres since

the new spillway was put in, in 1997?

A. Probably 7-to-10 days, 7-to-10 days.
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Q. What was the last flood event you

remember occurring on this Bunker Hill property, this

91 acres?

A. April, 2009.

Q.

impacted?

Okay. And how many acres were

A. That time, it wasn't as significant,

but -- and I'm gonna say probably in the neighborhood

of half of that, the 75 acres and that was because we

didn't have as much rain and it wasn't as

significant.

Q. So 40 or so acres?

A. Somewhere in that neighborhood, yes.

Q. How long did the water stay on the

property in 2009?

A. Probably three-to-four days, anyway,

at least.

Q. Were you personally out to the

property at all during ttiat time?

A. Yes. We drove by, yes.

Q. And how deep was the water; do you

remember, in April, 2009?

A. I'm gonna say probably two-to-three

feet, in that neighborhood, someplace, but it sets

has swails going through it, so those were deeper
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than that, but two-to-three feet would be, probably,

an average; let's say it that way.

Q. Okay. Were there any other flood

events on your parents' Bunker Hill 91 acres in the

year 2009?

A. There probably was in -- earlier in

the year, yes. I mean, January, February, again;

it's in that neighborhood, from the snow and --

melting and rain, but -- excuse me -- Then in August

of 2008.

Q. Okay. How many acres were affected in

the August, 2008 event?

A. Trying to go off insurance, so pardon

me.

Q. Um-hum.

A. I would say probably in the

neighborhood of, probably 40-to-45, in there

someplace.

Q. Does your father carry -- Strike that.

Since you began renting the property from your

parents --

A. Um-hum.

Q. -- did your parents carry crop

insurance on this piece of property, as well?

A. 1 do.
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Q. Just you?

A. Um-hum.

Q. In the August, 2008, flood event, how

long did water stay on the land?

A. Three-to-four days, I suppose, in that

rieighborhood someplace.

Q. But it could be longer?

A. It would have been in some places, you

know. Three-to-four days is probably your maximum

coverage; I guess I'll say it that way.

0. okay.

A. And in the low places it was longer.

Q. Okay. Do you remember how deep the

water got?

A. Three-to-four feet.

Q- Does your dad's property flood at any

other time -- or excuse me. Did your parents' Bunker

Hill 91 acres flood at any other time during the year

2008?

A. It may -- It would have been earlier

in the year if -- It would have been earlier in the

year before crops was out if it was. Like I said, I

don't remember for sure.

Q. okay. But it may have flooded

sometime during the off season, in 2008?
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A. Yes.

Q. Do you remember flooding in 2007?

A. I do not remernber something in '07.

Q. Do you remember 2000 flooding --

Strike that. Do you remember flooding in 2006?

A. I do not remember.

Q. And we're talking about the whole

year?

A. Yes.

Q. Do you remember flooding during the

entire year 2005?

A. Yes, 2005, yes.

Q. Okay. Whcn was that.

A. It would have been the July,

July-August area, someplace.

Q. How deep was the water on your

parents' Bunker Hill 91 acres, in July of 2005?

A. Seven, eight feet, maybe, somewhere in

that neighbortiood and it stayed for a week or longer.

Q. How many acres were affected?

A. The 75 acres would have been affected.

Q. Before July, 2005, what was the last

flood event you remember on the Bunker Hill 91 acres

you rent?

A. 2003.
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Q. And that was summer, 2003; correct?

A. Yes.

Q. July, 2003?

A. July, August, in there someplace.

It's -- And it was deeper than "05, even if that was

possible, but the -- it was going over roads,

numerous, one after another and, and it stayed for,

probably, every bit of 1.0 days on that, in that

period of time.

Q. Did it affect more than the 75 acres

impacted in July, 2005?

A. I would say that would be the max one,

I think13
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Q. Seventy-five acres, max?

A. Yes, I would think so, approximately

75.

Q. Were you able to, physically, get to

the property, the Bunker Hill 91 acres during that

summer of 2003 flood event?

A. You could drive around. if you went

up to 118 --

Q. Um-hum.

A. -- and drove back, you could drive

down to see it, but you could not get -- What do you

want to say -- drive by it as you would normally
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because of the water being across the roads and

things. You could not get to it without going out

and around.

Q. What was the last flood you remember

before the summer of 2003 flood on the Bunker Hill 91

acres?

A. That would have been August of '98.

Q. And do you remember how deep the water

was in August of 1998?

A. it would have been pretty much the

similar figures that I gave you before. IL's

probably on there about 10 days and covered about 75

acres, approximately.

Q. Do you remember any other specific

flood events on the Bunker Hill property?

A. Not off-hand. I mean, there's some

flooding, but iL's not, not significant flooding that

was going on during the growirig season, like those

were inipacting.

Q. Okay. What d-amage did this property,

the Bunker Hill 91 acres suffer due to flooding since

the spillway was modified in 1997?

A. Well, your erosion, as well as, you

know, obviously, your crop loss, but the erosion and

then a continued flushing, I guess you'd say, of the

120



E

E

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

soil. I mean --

Q. Did you suffer any drainage tile

failure on this property due to flooding?

A. There may have been some, but nothing

I don't want to say --

MR. FUSONSE: The question was just

whether you suffered ariy --

THE WITNESS: Oh! Well, that's true.

A. Yes, yes; I'm sorry. That's too hard.

Q. When did you suffer tile drainage

failure due to flooding?

A. which years?

Q. Please.

A. Okay. Well, I'm sure 103 and '08 and

probably -05, as well. There is always when you get

that kind of pressure.

Q. Okay. Do you remember how many tiles

blew out in 2008?

A. No, I don't remember exactly_

Q. Have those tiles been fixed?

A. Yes.

Q. Do you remember when you fixed them?

A. As soon as possible; we'll say it that

way.

Okay. Do you remember how many tiles
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blew out in -05?

A. I would guess probably two or three

tiles, two-to-three tile holes anyway that --

basically from the pressure and --

Q. Do you remember how nany tiles blew

out in 2003?

A. No, I don't remember.

0. But do you remember having tile

drainage -- drainage tile failure during this event?

A. Yes, yes, definitely.

Q. Do you remember what years -- You

mentioned crop loss. Did you submit crop loss

insurance claims for this property anytime since

1997?

A. Yes, yeah.

Q. Do you remember which years?

A. I know we did in 2008 and 2003.

Q. And both those years were due to

flooding on the property?

A. Yes, yes; it was, um-hum.

Q. Has the area suffered from any drought

since 1997?

A- There's been a couple years there has

been drought, but they were -- I'm trying to think.

I'm not sure which years it was.
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Q. Um-hum.

A. But I'd liave to look, I'd have to look

at the records to be sure.

Q. Do you remember submitting crop

insurance claims that -- crop loss due to drought?

A. Yes.

Q. In the past decade?

A. We have, yes

Q. More than once?

A. I think twice, I believe.

Q. Now, prior to the spillway going in,

in 1997, did the Bunker Hill 91 acres suffer from

erosion due to flooding?

A. Not significant, like it has been now.

Q. Okay. But did -- But sone erosion did

occur in the fields due to flooding?

A. Very little. Very little as -- You

didn't have the pressure coming out when the water

was being forced out our way and so the pressure

causes things to give way.

Q. How about crop loss? Did you suffer

any crop loss due to flooding before the riew spiliway

was installed in 1997 on this property?

A. Very little, honestly, very little_

Q. But more than one year crop loss due
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to flooding during 1997?

A. There was -- Very seldom did we have

any crop loss. A significant -- I say that because

down to the 70 percent level, again, and if it wasn't

below that, you know, it was not significarit_

4- Sure, but let's -- Crop insurance

thresholds aside, did you suffer crop loss due to

flooding on this property before 1997?

A. I think very little, very little loss.

Q. But you did suffer some loss, crop

loss due to flooding before 1997 on this property;

yes or no?

A. There was a little, yes.

Q. Okay. I'd like to talk now about the

54 acres that you rent from your parents that's

located on the west side of Wabash Road.

MR. FUSONIE: Before we do that, can I

take a one-minute break?

MS. STELZER: Of course.

(Brief recess.)

Okay_ Mike, we're talking about the

54 acres that you rent from your parents on the west

side of Wabash Road.

A. Yes.

Q• Could you please describe the drainage
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system on that 54 acres, please.

A. That's probably tiled about 75-to-80

percent.

Q. Do you know when it was tiled?

A. Most of it has been done in the last,

probably, 10 years, 10-to-12 years, in there

someplace.

So were you involved in

A. Ten-to-twelve years; I'm sorry.

Q•

property?

So were you involved in tiling that

A. we hired someone to help --

Q - But did you make the decision to have

the property tiled?

A. No. That was dad's decision. He made

the decision to tile it.

Q. Does this 54 acres, any part of it

participate in the Conservation Reserve Program?

A. No.

Q. And does it participate in the

Wetlands Reserve Program?

A. No.

Q. Are there any buildings --

A. No.

Q. No homes, nothing on this 54 acres?
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A. No. There's just a little woods,

maybe to the west side, just a small area of woods.

Q. Okay. And where is the Wabash River

in relation to this property?

A. It's about a mile from it.

Q. Okay. A mile which direction?

A. East.

Q, I believe, correct me if I'm wrong,

you stated that your parents bought this property 12

years ago?

A. Yes_ I think that's correct.

Q. Approximately?

A. Yes, yes.

Q. And before that, the prior owner was

Mr. Lainiriger?

A. Laininger, um-hum.

Q• Did you farm this property at all

prior to your parents buying the property 12 years

ago?

A. No, no. Dad had it with -- I think

did it on shares with Charlie previous.

Q. And you were not involved in your

father's farming operation on this 54 acres at all

before then?

A. I helped him, I mean, as far as
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running machinery and stuff on that, but nothing as

far as having any income off of it, no,

Q. Okay, but you had physically been on

the property --

A. Yes.

Q. -- before your parents bought it?

Okay. For how many years, before your parents bought

the property did you assist in the farming operations

on the property?

A. Three or four, probably, somewhere in

that neighborhood.

Q. So would it be fair to say that you've

been familiar with the property for 14, 15, 16 years?

A. Well, I lived -- When I was living at

home. I mean, we lived right across the road from

our properties, so I'm a little more familiar within

that --

Q. Are you familiar with the flooding

that occurred on the property, if any, before the

sp.illway was changed in 1997?

A. Yes.

THE WITNESS: I'm want to take a

timeout, please.

MS. STELZER: Okay. Can we go off the

record.
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(Brief recess.)

(Record read.)

THE WITNESS: I answered yes, right?

MR. FUSONIE: All right. It's all

right.

THE WITNESS: That's what I thought.

MS. STELZER: We can go off. Lhe

record.

(Discussion held off the record.)

Q. To your knowledge, Mike, is your

father, Bob Highley, alleging that this 54 acres has

been flooded by the new spillway and taken by the

State of Ohio?

MR. FUSONIE: Well, could we --

MS. STELZER: Are you confused by the

questi_on?

MR. FUSONIE: -- clear up as to which

54 acres because when he testified -- I

think the confusion was when we were

talking about an 80-tillable-acre parcel,

there's really two tax parcel ID numbers

for that 80-acre parcel, one of which is

approximately 53 acres which is what's

causing the confusion. The other one is

approximately 29.6.
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MS. STELZER: Okay.

MR. FUSONIE: It's my understanding

that there's also another parcel that's a

different, I guess, farm that is 54 acres,

so

MS. STELZER: Thank you, Tom.

MR. FUSONIE: -- we'll try to clear up

the confusion.

Q• Mike, I'm going to hand you what's

been previously marked Respondent's Exhibit A. Tf

you could take a look at that, please. This is the

Affidavit of your father, Robert E. Highley, that is

in this case and in the back of this Exhibit there's

several attachments to Robert. Highley's Affidavit

that indicates parcels that he alleged has been taken

by the state _in this case.

Exhibit 2 to Bob Highley's Affidavit

A. Um-hum_

Q• includes two parcels, one, a

29.6-acre parcel and the second, a 53.08-acre parcel.

Earlier, we were talking about an 80-acre property

that you rent from Bob Highley that's on the north

side of Wabash Road. Is this -- Are these two

parcels, combined, that 80 or so acre property we
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were talking about that you rent?

A. Yes, yes.

Q. Okay. Could you -- The Exhibit 1, to

your father, Robert Highley's Affidavit, is a

101-acre parcel --

A. Um-hum, yes.

Q. -- that, you know, borders Bunker Hill

Road. Is that the 91 acres or so property that you

rent from your father that you -- that we discussed

earlier?

A. Yes.

Q. Okay. And so, again, the 54-acre

parcel on the west side of Wabash Road that we -- the

third property that you rent --

A. I'm sorry. Is it the east side.

Q. I'm sorry, Mike, is it the east side?

Did I get that wrong? The east side of Wabash Road,

that property, you rent from your parents. Is that

property involved in this lawsuit?

A. Yes. It is included with the 80

acres.

MR. FUSONIE: I'11 clear up the --

There is another 54-acre parcel that your

mom is the owner of --

THE WITNESS: Correct.
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MR. FUSONIE: -- correct? And that's

also on Wabash Road?

THE WITNESS; Correct, yes.

MR. FUSONIE: But it's on the other

side of Wabash Road?

THE WITNESS: That is correct.

MR. FUSONIE: It's on the west side of

Wabash Road?

THE WITNESS: Yes.

MR. FUSONIE: And that i_s now not one

of the properties that is flooded by the

spillway?

THE WITNESS: That is correct?

MS. STELZER: Thank you.

Q. Okay. Let's talk about the property

your father rents from Opal Post. It's approximately

110 -- or excuse me -- 200 tillable acres, located on

Carmel Church Road. If you refer to your father's

Affidavit, Exhibit 3 to that Affidavit, is that the

property that you help your father farm?

A. Yes.

MR. FUSONIE: Well, this is only one

of the parcels. This is the 145-acre

parcel.

THE WITNESS: There's orie missing.
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MR. FUSONIE: The other one is not

part of it because it's his -- as Mr.

Highley's Affidavit says, that whole parcel

flooded in 2003, so there is no aerial

needed.

MS. STELZER: Okay.

Q. Do you help your father farm both of

those parcels, Mike?

A. Yes.

Q. Okay. And you also indicated early in

your deposition today that you help your -- you

assist your father in farming a 134 or so tillable

acre parcel, owned by Karr and Ransbottom.

A. That's correct.

Q. Okay. And is that property, to your

knowledge, at issue in this lawsuit?

A. Yes.

Q. Let's talk about the Karr-Ransbottom

property then. That 134-tillable-acre property is

located where, in relation to the Beaver Creek?

A. The Beaver Creek runs right through

the property.

Q. Are there any other waterways running

through the property?

A. There is a small tributary of the

132



Beaver.

11

E

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Does it have a name?

A. I think it's called Prairie Ditch.

Q. And that's a small tributary of the

Beaver Creek?

A. Right, correct.

Q- How long have you assisted your father

in farming this property?

A. As long as we've had it.

Q. How long have you had it?

A. I'm not for sure. Twenty-five years,

something like that, I think.

Q. And so for that 25 years, each farming

season, you have assisted your father on this

property?

A. Yes.

Q. okay. Is there a drainage system on

this 134 acres?

A. Yes. Some of it is tiled.

Q. Could you tell me a percentage of the

property that is tiled?

A. Probably 35 percent, 35-to-40 percent.

Q. Were you involved in laying that tile?

A. No, I was not.

Q. Did your dad make the decision to lay
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ttie tile?

A. No.

Q- Who did?

A. Homeowner, first homeowner -- farm

owner. Excuse me.

Q. Okay. Does that property participate

in the CRP Program?

A. No.

Q. The Wetlands Reserve Pr.ogram?

A. No.

Q. Before your father began rentirig the

property 25 or so years ago, what did you know about

it, if anything?

A. Well, it's pretty good ground.

Sitt-ing down in the river bottoms, they generally do

produce good crops.

Q. How many acres of that 134 tillable

acres would you characterize as river bottom land?

A. Almost all of it. I don't know if

there would be 10 acres that does not flood. Maybe

less than 10 acres.

Q. Of the 134 acres, only 10 of those do

not flood?

A. Right, correct.

Q. Do not flood since the new spillway
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was installed?

A. Correct, yes.

Q. Before the new spillway was installed

in 1997, how many acres of that 134 flooded?

A. IL would flood, again, significant and

the detriment of the flooding was not near as bad

before -- I mean -- excuse me -- as bad now -- no, as

bad before as now_ I'm sorry.

Q. That's okay.

Q. But would the same amount of acreage

flood before the new spillway was put in as currently

floods on the property?

A. Would not be as bad- It would not

flood as many acres, I guess you would say.

Q. Okay. So how many acres used to flood

before the new spillway was installed?

A. I'm not a hundred percent sure ori the

amount.

Q. Could you please estimate how many

acres flooded when flood events would occur on this

property prior to the new spillway going in?

A. Prior to the spillway?

Q. Yes.

A. I would guess probably 75-to-IID acres,

maybe.
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MR. FUSONIE: Are you guessing or do

you have -- or do you know?

THE WITNESS: Trying to give an

estimate, I guess, as to the --

A. I'm sorry_

Q• I was allowing you a little bit more

time to think. Are you estimating then this 75-to-80

acres --

A. Yeah. I would say if i.t floods,

you're probably talking about 75-to-80 acres is

possible and you're talking about before the

spillway. Now, the recentcy (sic) of the flooding

and the dcpth of the flooding is where the problem

contes in

Q. Okay.

A. -- and the length of time that

stays since the spillway.

Q- So let's continue talking about before

the spillway was put in.

A. Okay.

Q. How long did water, on average, stay

on the property during flood events that occurred

before the new spillway was put in?

A. You might see water on there

two-to-three days.
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Q. Did water ever stay on the property

for longer?

A. Not of any significance, no.

Q• How deep was the water during flood

events that occurred prior the new spillway being put

in?

A. It could be three or four feet deep.

Q. Was it ever deeper?

A. I'm not sure on that one.

Q. This 134-tillable-acre parcel -- or

excuse me -- tillable-acre property that your father

rents from Karr and Ransbottom, do you know if that's

divided into different parcel numbers?

A. I'm not sure on that.

Q. Okay.

A. I really don't know.

Q. Mudd Pike Road abuts that property;

correct?

A. Un-hum.

Q. okay. Do any other roads run through

that property, that 134 acres?

A. It sits along Wabash Road, as well,

Wabash Road and Mudd Pike corner.

Q. Okay. Since the new spillway was

constructed in 1997, how many acres of that property
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now floods on average?

A. The hundred and -- Let's see.

Probably about 124. I mean, that's -- 124, 25 acres,

something like that.

Q. So the entire property that you farm,

but for 1.0 acres would be under water during a normal

flood event on that property?

A. A flooding can happen now -- I mean --

Q. How long does the water remain on the

property on average during flood events since the riew

spillway was put in?

A. A week for sure and soinetimes, up to

1.0 days, dependi.ng the severity.

Q. And do you have any sense how deep the

water is now?

A. It will go over Mudd Pike which is

about a six or severi-foot levy and I said, it will go

over top of the road, so it's going to be in that

six-to-eight-foot range.

Q - Did you farm this property during the

just the most recent growing season?

A. Yes.

Q. Okay. Did any flood events occur

during that season?

A. Just Apr.i.l, again.
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Q. Were there crops in the ground in

April, 2009?

A. No, there was not. We had put some

fertilizer application on it previous to that, but

no, we had not had any crops in the ground.

Q. How many acres were affected on the

Karr-Ransbottom 134 acres during the April, 2009,

flood event?

A. It would probably been -- I'm gonna

say in the 80-acre range, probably, was covered, but

it was not as significant a flood as what we've seen

in the past and when the growing crop was out there.

You can say well, yeah, it affected -- You could see

more plainly, I should say, whaL has been affected by

the flood.

Q. The acreage affected?

A. Yes.

Q. Is more visible or easier to discern

when there's crops in the ground?

A. Sure.

Q. Okay.

A. Because you -- I guess because you

have a gauge Lo use.

Q. It wouldn't just look like mud?

A. Uh-huh.
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Q. How deep was the water in the April,

2009, flood event on this 134 acres?

A. I would say it was probably -- average

was probably four-to-five feet, maybe something like

that,

Q. Okay. Do you remember how long water

stayed on the property?

A. Four or five days. I would say

something like that.

Q. Were there any other flood events that

you remember in 2009 on the Karr-Ransbottom 134 acres

A. There were probably some -- There was

some flooding in the January-February period in there

someplace.

Q. Do you remeniber specifics about those

events?

A. No, I do not.

Q. Okay. Are we talking two floods in

January-February or a single flood --

A. No, a single flood.

Q. In either January or February?

A. Um-hum.

Q. Before that, what was the last flood

event you remember on this property?

A. Well, I mean, basically, there was a
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little in '08, but --

Q. A little flood in '08?

A. In August of '08.

Q. Okay.

A. But it was not enough -- I said for

insurance to kick in, to an insurance level where the

insurance would kick in. Excuse me --

MR. FUSONIE: How many acres were

flooded in August of '08? You're talking

about crop insurance claims?

THE WITNESS: Yes.

MR. FUSONIE: But total, how many

acres was flooded in August of. '08?

THE WITNESS: I'm gonna say probably

somewhere maybe in the 40-to-SO range,

something like that.

Q. Do you remember how long water was on

the property?

A. Probably three or four days. I'm

guessing maybe three or four days.

Q•

part.

Are you guessing?

A. I'm guessing -- A guesstimation on my

i mean, that's from seeing it --

Q. Oh, no, no! That's okay. I just

don't want -- I don't want you to guess. So if you
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don't know, you don't know.

A. No, no, okay.

Q. So are you estimating that --

A. I'm estimating the time as

three-to-four days --

0. Okay. Do you remember how deep the

water was in August, 2008?

A. Not specifically, no.

Q. okay. So on the Karr-Ransbottom 134

acres that your father rents and you help farm, what

is the last flood event you remember before the

August, 2008 flood?

A. Gotta go back to '05-

Q. 2005?

A. Um-hum.

Q. That's summer of 2005?

A. Yes.

Q. Do you remember how many acres were

affected on the Karr-Ransbottom property, that 134

acres --

A. Um-hum.

Q. --- in that event?

A. It would be the 120 some --120 acres

or approxiniately that.

Could it have been more than that?
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A. Yes. It could very easily could have

been, but as I've told you before on the other

places, the 2003 event was more significant than the

'05 event.

Q• Could it have been -- Could the

summer, 2005, flood event have been less than 120

acres?

Q.

I don't believe so.

How niany days was the water -- did

water remain on the property in the summer of 2005

flood?

A. I would say a week.

Q-

was?

And do you remember how deep the water

A. I don't remember on that one for sure.

Q. During the 2005 flood were you able to

physically get out to this property?

A. Only by driving around because the

water was deep enougli it was across the roads.

Q. How many times during that flood everit

do you remember driving by the property?

A. Good question. Probably two or three,

i'm sure in that time.

Q. Two or three consecutive days or --

A. Two or three -- No. It would be maybe

143



E

11

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

once a day and then, you know, a day or so later,

again, so it was about three times, probably, in that

period of time.

Q. Okay. Before that summer, 2005,

flood, event, what was the last flood you remember

occurring on the Karr-Ransbottom 134 acres?

A. Would be 2003.

Q. Okay. And how many days did water

remain on the property in 2003?

A. I would say at least 10 days for sure.

Q. And are we talking about the summer of

2003 flood?

A. Yes, correct-

Q. Do you remember how many acres were

affected during that --

A. The whole 125 or whatever it would be;

125 approximately.

Q. So everything, but nine or 10 acres in

that field?

A. Yes, separate fields.

Q. In that property?

A. Property, yes.

Q. Thanks. Do you remember how deep the

water was in the summer 2003?

A. It was going over Mudd Pike, so -- I
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mean, that's seven-to-eight feet deep at least and it

was there for the 10 days. I mean, took forever,

seemed like, to get off it.

Q. Were you physically out to the

property during that flood --

A- Yes.

Q. How many times?

A. Probably three-to-five times in that

week, week-to-ten days period.

Q - Do you remember any other flooding

events on the Karr-Ransbottom property prior to that

2003 flood?

A. Probably in August of 1998, it would

also

Q. Okay. Can you remember how many acres

werc affected in August 1998, on the Karr-Ransbottom

property?

A. Hundred and twenty-to-a hundred and

25. I mean, significant.

Q - Are you fairly certain that that was

the acreage affected then?

A. Yes, yes.

4- okay. How manv days did water remain

on the property during that event?

A. It was a week-to-ten days on that for
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that to get off.

Q. Do you remember a specific flood event

prior to August, 1998, on the Karr-Ransbottom

property?

A. No, I do not. I don't remember. -

Q. What harm has the Karr -- harm or

damage has the Karr-Ransbottom property suffered as a

result of flooding since the new spillway was

constructed?

A. Well, obviously, erosion just like

other parcels have and all ongoing complications of

-- I want to say, a little, a little drainage tile,

but nothing major, but it's still affected, you know.

It's an ongoing process. You always have to repair

there with the back pressure you get. Bank erosion,

I guess you'd say and as well as, you know, trees

giving way and things.

Q_ Trees givi.ng way along --

A. Along the banks on the Wabash River.

Q. Okay. You mentioned drainage tile

failure. How many years since 1997 has this property

suffered tile failure?

A. We've had to build up a bank, I guess

and that's where the tile goes through; had to repair

a river bank, I guess you'd say because of the
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pressure you get.

Q. When was ttiat?

A. In the last three-to-five years, every

other year we've done it, about every other year it

seems to be.

Q. Okay.

A. That's what we have to deal with.

Q. Has the tiling been impacted in any

other way since 1997?

A. Yes, but you know, it's hard to judge

on that, so I don't completely remember on that, all

the situations.

Q. Okay. Prior to the new spillway going

in, in 1997 --

A. Um-hum.

Q- did this property suffer tile

failure due to flooding?

A. Not of significance.

Q•

failure?

But it did at times suffer tile

A. There is very few tiles on part of it

Q. Um-hum.

A. -- because it's a stone bottom.

Q. Um-hum.

147



A. And so it was probably more since than

E

E

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

before.

Q. Did the property suffer any erosion

because of flooding before the new spillway went in?

A. No, riot significantly.

Q. But there were erosion issues due to

flooding prior Lo the new spillway being installed i

1997?

A. Still, like I say, not as significant,

not like it is now.

Q. Before the new spillway was installed

in 1997, did this property suffer from any crop

losses because of flooding?

A. There would be a little, a little crop

loss, but not like we've seen since.

Q• How many years prior to the new

spillway construction did crop loss occur?

A. How often?

Q. Um-hum.

A. You know, if you would see a

significant crop loss, maybe one out of 10 years.

Q. And more often than one out of 10

years would you suffer more crop loss?

A. No, that would be -- that was --

Q. So a single-year crop loss every 10
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years?

A. I'm saying one year where it would be

I want to say income impacting -- maybe I'll say

it that way, crop loss. The other years, there is

really not significant at all. There would be very

little. I don't know how else to say it.

Q. Okay. Prior to the new spillway being

constructed in 1997, were there instances of debris

or trash washed up on your land due to flooding on

this property?

A. A little, not usually much

significant, but more since then again.

Q. Okay. Can you give me an occurrence?

How often would there be trash or debris washed up

because of flooding on the property?

A. Before or after?

Q. Before the new spillway was installed?

A. Not significant. I don't know how

else to say it that way.

Q - Once every year?

A. Not significant. I don't know how

else

Okay. I guess I'm just looking for you

to quantify that in a number of years, so once every

five years would there be trash and debris washed up
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due to flooding, and again, we're talking about

before the new spillway was constructed.

A. Um-hum.

MR. FUSONIE: This is just based upon

what he recalls, no guessing?

THE WITNESS: Yeah, um-hum.

MS. STELZER: Of course.

A. I don't remember.

Q. Does your father carry crop insurance

on this property?

A. Yes.

Q. Do you know if he has submitted crop

insurance claims since 1997?

A. I'm not sure. I'm not sure how many

times or what years or anything on that.

Q. Okay.

MR. FUSONIE: Can you repeat the

question for me, please.

(Record read.)

MR. FUSONIE: Since 1997. It's a yes

or no question.

THE WITNESS: Okay, yes. I thought

she was wanting specific years and stuff.

I apologize

Q. You were just jumping ahead. That's
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here or something? What?

A. No.

Q. Okay. Since 1997, has your father

submitted crop insurance claims due to flooding with

regard to this property?

A. Yes.

Q. And do you recall what years he has

done so?

A. -03, 2003 and 2005. This, I'm pretty

sure of.

Q. Do you know of any others?

A. 1998 I would say would have been, as13
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well.

MS. STELZER: I think that's all my

questions.

MR. FUSONIE: I'm going to have some

questions. If we could go off the record

for a minute or two.

(Brief break.)

EXAMINATION

BY MR. FUSONIE:

Mr. Highley, I've got a series of

questions I'm going ask you. Try to move through

them fast. With the, I'll call it the Rasawehr
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property, Rasawehr-Pierstorff property that you've

testified about today, based on your 30-plus years of

farming in the area and observing that property, are

the three worst floods that you have observed of that

property, the 1998, the 2003 and the 2005 flood?

A. Yes.

Q. Floods. And is your answer the same

as to the Pugsley-Powell property, that the three

worst floods were the 1.998, 2003 and 2005 floods?

A. Yes.

Q. And is your answer the same for the

David Granger property that you've testified about

today?

A. Yes.

Q. Is your answer the same for the Jean

Karr-William Ransbottom property?

A. Yes.

Q. Is your answer the same for the

80-tillable property that your parents own on Wabash

Road?

A. Yes.

Q. And is the answer the same for the

Bunker Hill property that your parents own?

A. Yes.

Q- Okay. And so I understand, since --
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as to the Rasawehr-Pierstorff property, since the new

spillway was put in, in 1997, more tillable acres

have been flooded post-1997?

A. Yes.

Q. And the flooding is deeper post-1997?

A. That's correct.

Q. And the flooding lasts longer since

1997?

A. That is correct.

Q. And the flooding has had a devastating

impact on the crop season in 1998, 2003 and 2005, at

least?

A. That is correct.

Q. More so than any flooding that ever

occurred prior to 1997?

A. Yes.

Q. And there has been more topsoil

removed since 1997 because of the flooding than ever

occurred prior to 1997?

A. Yes.

Q. And has that, all that topsoil

removed, has that reduced the yield on the Rasawehr

property since 1997?

A. I feel it has had some impact, yes.

Q. Because the more topsoil you have, the
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better your yield is going to be, generally?

A. Yes, yes.

Q. Now, moving on to the Pugsley-Powell

property. Since the new spillway was put in, in 1997

those two parcels have been subject to deeper

flooding?

A. Yes.

Q. And longer lasting flooding?

A. That's correct.

Q. And flooding that has been devastating

during crop season?

A. That's right.

Q.

1997?

And more so than at any point prior to

A. Yes.

Q• And there has been more topsoil

removed from those properties since 1997 than ever

before 1997?

A. Yes, I believe so.

Q. And so do you believe ttiat your yield

has been reduced since 1997 or the yield of the

property has been reduced since 1997 because of the

flooding froin the

A. Yes.

Q. -- the flooding from the spillway?
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A. I believe so.

Q. Now, as to the, I'11 call it the David

Granger property that you've testified about today,

since 1997, more acres are subject to flooding from

the -- are subject to flooding?

A. Yes.

Q. And the flooding since 1997 has been

deeper?

A. That's correct.

Q. And it's been longer lasting?

A. Yes.

Q. And it's had a devastating effect ori

the crops, at least, 1998, 2003 and 200S?

A. Yes, that is correct.

Q. And the devastation to the crops since

1997 has been far greater than anythirig prior to

1997?

A. That is correct.

Q. You never had the devastation prior to

1997, like you had in `98, -03 or "05 on the Granger

pa.rcel?

A. Yes, that's right.

Q. And your answer is the same for the

Pugsley and Powell property?

A. Yes.
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Q. And for the Rasawehr property?

A. Yes-

Q. And as to the Granger property, has

there been substantially more topsoil removed from

that property since 1997 because of flooding?

A. Yes, I believe so.

Q. And do you believe that that's reduced

the yield that that property can generate?

A. I believe it has an impact, yes.

Q• Impact to the detriment of the yield?

A. Definitely.

Q. okay. Now, as to the Ransbottom

property that you testified about today, since 1997,

more acres are subject to flooding?

A. Yes, I believe so.

Q. And the flooding is deeper?

A. Yes.

Q. And lasts longer?

A. That's correct.

Q. And has had a devastating effect on

the crops in at least 1998, 2003 and 2005?

A. Yes, that's right.

Q. And the devastation that the crops

suffered in those three years is far greater than

anything that occurred before 1997, to your
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knowledge?

A. Yes.

Q. And to your knowledge, more topsoil

has been removed from that property since 1997

because of flooding?

A. I believe so.

Q. And do you believe that all that

topsoil that has been removed reduced the yield that

that property can generate?

A. Yes.

Q. As to your parents' 80-tillable-acre

farm on Wabash Road, since 1997, that property has

been to -- or I'm sorry. Strike that.

Since 1997, that 80-tillable-acre

farm, more acres of it have been subject to flooding?

A. Yes.

Q. And the flooding has been deeper since

1997?

A. That is correct, yes.

Q. And the flooding has been longer since

1997?

A. Yes.

Q. And since 1997, at least, on three

occasions: 1998, 2003 and 2005, the flooding has had

a devastating impact on the crops?
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A. Yes.

Q• And prior to -- And the devastation in

those three years is far greater than any crop loss

that was suffered on that parcel prior to 1997?

A. Yes. -

Q - And to your knowledge, has more

topsoil been removed from that property since 1997

because of flooding?

A. I believe so, yes.

Q. And do you believe that that -- the

removal of all that topsoil has impacted the yield

generated from that property?

A. Yes.

Q- As to the Bunker Hill property that

your parents own and that you farm with your dad

A. Yes.

Q-

deeper?

since 1997, the flooding has been

A. Yes.

Q. Has been longer lasting?

A. Yes.

Q. Has had a devastating i.rc pact on the

crops in at least three seasons, 1998, 2003 and 2005?

A. Yes.

Q- And the devastation in those three
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years is far greater than any crop loss suffered on

that property prior to 1997?

A. Yes, I believe so.

Q• And to your knowledge, has more

topsoil been removed since 1997 because of the

floodi.ng that has occurred on that property?

A. Yes.

Q. And do you believe that all that

topsoil that has been removed has reduced the yield

that that property can generate?

A. Yes, I believe.

Q. Based on your 30 years of farming,

does the longer water stand on soil cause more soil

compaction?

A. Absolutely.

Q. And does the more soil compaction

that's caused, does that reduce the yield that a

property can generate?

A. Yes.

Q• So as to the Rasawehr property, do you

believe that since 1997, that because of the flooding

that's occurred on that property, there has been more

soil compaction?

A. I believe so.

Q• And has that reduced -- Do you believe
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the yield that that property can generate?

A. Yes.

Q - As to the Powell-Pugsl.ey property, do

you believe since 1997, that because of the flooding

that`s occurred since 1997 on that property, there's

been soil compaction?

A. Yes.

Q. And do you believe that that soil

compaction has reduced the yield that that property

can generate?

A. Yes.

Q. As to the David Granger property, do

you believe that the flooding that that property has

been subject to since 1997, has caused soil

compaction?

A. Yes.

Q. And do you bel9.eve that that soil

compaction has reduced the yield that Chat property

can generate?

A. Yes.

Q. As to the Ransbottom property -- I'll

call it the Ransbottom -- the Rarisbottom-Karr

property -- do you believe that because -- that the

flooding that that property has been subject to since

3.997 has caused soil compaction?

160



11

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yes.

Q. And do you believe that that soil

compaction has reduced the yield that that property

can generate?

A. Yes.

Q. As to your parents' 80-tillable-acre

parcel, do you believe that the flooding that has

occurred ori that property since 1997 has caused soil

compactiori?

A. Yes.

Q. And do you believe that that soil

compaction has reduced the yield that that property

can generate?

A. Yes.

Q. As to your parents' Bunker Hill Road

property, do you believe that because of the flooding

that that property has been subject to since 1997

that it has suffered soil compaction?

A. Yes.

Q• And do you believe that that soil

compaction has reduced the yield that that property

can generate?

A. Yes.

Q. Prior to 1997, as to your parents'

80-tillable-acre farm, did you ever observe any heavy
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rains on that property?

A. Yes.

Q. And how about your parents' Bunker

Hill property?

A. Yes.

Q. How about the Ransbottom-Karr

property?

A. Yes.

Q. How about the David Granger property?

A. Yes.

Q. How about the Powell-Pugsley property?

A. Yes.

Q. And how about the Rasawehr property?

A. Yes.

Q. Is it fair to say that the only thing

that's changed, as far as you know since 1997, t_hat's

caused the increase in flooding is the new spillway?

A. Yes, I believe so.

MR. FUSONIE: I think that's it. I

just want to -- That's all I had.

MS. STELZER: That's all I have.

MR. FUSONIE: Mike, when, if the State

orders a copy of the written transcript of

this deposition, you have the right to

review it. I can't tell you whether to do
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that or not. I can only tell you that I

usually recommend that witnesses read their

-- the transcript. It's to correct any

errors that may have been in the

transcript. You have to let the court

reporter know now if you'd like to read

your transcript.

THE WITNESS: Yes. Thank you.

(At 3:00 o'clock, PM, the deposition concluded.)

4-G
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C E R T I F I C A T E

STATE OF OHIO

) SS:

COUNTY OF MERCER)

I, Edna M. Hawkins, the undersigned, a duly

qualified and commissioned Notary Public within and

for the State of Ohio, do hereby certify that before

the giving of his aforesaid deposition the said

ROBERT E. HIGHLEY was sworn to depose the truth, the

whole truth and nothing but the truth; that the

foregoing is the deposition given at said time and

place by the said ROBERT E. HIGHLEY; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me; that

the transcribed deposition was submitted to the

wi_tness for his examination and signature; that I am

neither a relative of nor attorney for any of the

parties to this cause, nor relative of nor employee

of any of their counsel and have no interest whatever

in the result of the action.

TN WTTNESS WHEREOF, I have he,reunto set my hand

at Cincinnati., Ohio, this 31st day of April, 2010.

My Commission Expires: Edna M. Hawkins

September 17, 2012 Notary Public - State of Ohio
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AFFIDAVIT OF ROBERT E. HIGHLEI'

STATE OF OHIO

COUNTT l)F MERCER

My name is Robert E. Highley. I am over the age of?l, and I am competent to make

this affidavit. The facts stated herein are within my personal knowledge and are true and correct.

1 state as follows:

m a Relator in this mandatnus action seeking compensation for the propertv

taken bv Respondents Qhio Department of Natural Resources and Sean D Logan, Director

(collectivelv "ODNR").

2. Specifically, I am an owner of real estate described as Mercer Cotinty Parcel

Nunibers 36-041400.0000, 42=003500.0000, and 42-004500.0000.

3. 1 have orvne d since 1967 Mercer County Parcel Number 26-041400_0000.

4. 1 have omed since 1973 Mercer County Parcel Numbers 42-003500 0000 and

42-004500.0000.

5. Mercer County Parcel Number 26-041400.0000 lies adjacent to the Beaver Creek.

6. Mercer County Parcel Numbers 42-003 5 0 0,0000 and 42-004500.0000 lie adjacent

to the Wabash River

7. I have leased Mercer County v Parcel Numbers 29-00^I200.0000 and 38-
.^----

Numbers 28-013500.0000 and 28-0I3400.0000 for at ieast the last 30 years.

8. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1497 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the westem spillway for virtually all water f7ow out of Grand Lake St. Mary's,

DON000228



h'tercer County Pareel Numbers _26-041400.0000. 42-003500.0000, 42-004500.0000,29-

E

004200.0000, 28-0114000000, 28-013500A000. and 28-013400.0000 have been subject to

continuing. persistent, freyuent, and inevitable increased severe floodine from the western

spillwav of Grand Lake St- Mary's.

9. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices: Mercer County Parcel Numbers 26-041400.0000, 4-^-

-003500 0006,43-00450110000, 29-1104200 0000. 28 011400.0000, 28-013500.0000, and 28-

013400_0000 have flooded every year and most years. thev (iave flooded several times On each

occasion. Mercer Comttv Parcel Numbers 36-041400.0000, 4'-003500.0000- and 32-

004500.0000. 29-004200.0000, and 28-011400,0000 were inundated with water at depths

varyinF from eight to ten feet,and Mereer County Parcel Numbers 28-013500.0000 and'8-

i113d00 n000 with depths varying from one tt, six feet of water.

10. Since ODNR's replacement of the westem spillvvay and its current management

practices, Mercer County Parcel Numhers''6-041d00.0000, 42-003500.0000. 42-004500.0000,

29-004200.0000, 2 8-01 1 400.0000, 28-01 3 500.0000, and 28-013400.0000 flood more rapidly and

remain flooded for longer periods of time. On each occasion of flooding, Mercer County Parcel

Numbers 36-041400 0000, -1?-003500.0000, 42-004500.0000, 29-004200.0000, and 28-

011400.0000 remained inundated with water for a period of one week to three weeks and N(ercer

County Parcel Numbers 28-013500.0000 and 28-013400.0000 remained inundated for up to one

month.

11. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer Cgunty Parcel Numbers 26-041400.0000, 42-003500.0000, 42-004500 0000,

DON000229
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0
24-OO-1200.0000, 28-011400-0000. 23-013500.0000, and'?8-013 100.0000 rarely flooded, never

flooded as much, never flooded over as large an area, and never flooded for as 1ong.

12. To date, the most invasive flood occurred in 2003 with approximately 77 acres of

Mercer County Parcel Number 26-041400.0000 being flooded with approximately eight to ten

feet of water for approximately up to three weeks. A true and accurate copy of a black and white

aerial from the Mercer County Auditor's xvebsite of Mercer County Parcet Number 26-
-

011-t00 0000 is attached hereto as Exhibit 1. I have shaded in the area of the paicel that was

flooded in 2003.

13. To date. the most invasive flood occurred in'_003 with approximately 39 acres of

Mercer C'ounty Parcel Numbers 42-003500.0000 and 42-004500.0000 being flooded with

approximately eight to ten feet of water for approximately up to three weeks. A tnte and

accurate copy of black and white aerials from the Mercer County Auditor's wcbsite of Mercer

Countv Parcel Numbers 42-003500.0000 and 43-004500.0000 are attached hereto as Exhibit 2. 1

have shaded in the area of each parcel that was flooded in 2003.

14. To date. the most invasive flood oecurred in 2003 with approximately 124 acres

of Mercer County Parcel Number 29-0043011t1000 and all of Mercer County Parcel Number 38-

011400.0000 being flooded with approximately eight to ten feet of water for approximately up to

three weeks. A true and accurate copy of a black and white aerial from the Mercer County

Auditor's website of N4ercer County Parcel Number 29-004200.0000 is attached hereto as

Exhibit 3. 1 have shaded in the area of that parcel that was flooded in 2003.

15. To date, the most invasive flood occurred in'_003 with approximately ?2 acres of

Mercer County Parcel Number 28-013500.0000 and 142 acres of lvlercer County Parcel Ntunber

DON000230
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28-013400.0000 being flooded with approxin ately one tu siX feet of water for approsrrnately up

to nne month.

16. ivlercer Countv Parcel Numbers'6-0-11400.0000. 42-003500.0000. 42-

004500.0000-29-004200.0000, 2-8-011400.0000,28-013500.0000_ and 28-013400.0000 also

experienced severe tiooding in'005. Indeed, the flooding in January 24105 vas so extensive that

it flooded the first five roads that cross Beaver Creek tvest of the spillway

17. Mercer Countv Parcel Numbers 36-041400.11000. -3'_-003500-0000. 42-

004500.0000-29-004200.0000. 28-011400.0000. 28-013500.0000, and 28-013400.0000 were

again flooded as recently as spring'_'009.

1 s. As a direct result of the flooding. Mercer County Parcel Nunibers'ti-

041-30U.0U00, 42-U03 5i30. n nnt t, -}?-i_ti i45i ti t i si iftfi, 29-0id?00.00110, 28-01 1 d00.0000, 28-

013500.0000.. and 28-013400.0000 have suffered damage in the form of crop losses, field and

bank erosion, the cleposit of silt, sand, stones, and other debris, soil compaction, drainage tile

failure, and ttre destruction of trees, bushes, shrubs, vines and sapiings.

19_ The flooding caused by ODNR has substantislly destroyed the value cif Mercer

County Parcel Numbers 26-041-100.0000, 42-00±500.0000, 42-004500.0000.29-004200.0000,

28-011-400.0000. ' 8-013 500.0000_ and 28-013400.0000.

20. 1 believe that the intermittent, continuing, persistenL frequent, and increased

severe tlooding from the western spilhvay of Grand Lal:e St. Mary's will inevitably recur as a

result of ODNR's replacement of the western spillway and 4--tDNR's current management

practices.

E
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FLIRTHER AFFIANT SAYETH NALIGHT.

Robert E. Highley

Sxvorn in my presence and subscribed before me this \S day of September. 2009.

a
0,..;a .

i•

THERESAE:•BAUCHER" ;^;c•
190TARY PUBLIC, STAT,^lOF OHlO ,'tr.,

My Cammission Expires March
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1 STIPULATIONS

2 it is stipulated by and between

3 counsel for the respective parties that the

4 deposition of CRAIG A. MORTON, the witness

5 herein, called by the Relators, under the

6 applicable Rules of Federal civil court

7 Procedure, may be takenat this time by the

8 notary pursuant to notice and by agreement; that

9 said deposition may be reduced to writing in

10 stenotypy by the notary, whose notes thereafter

11 may be transcribed out of the presence of the

12 witness; and that the proof of the official

13 character and qualification of the notary is

14 waived.
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5

CRAIG A. MORTON
FEBRUARY 24, 2010

E

CRAIG A. MORTON

2 being first duly sworn, as hereinafter

3 certified, deposes and says as follows:

4 EXAMINATION

5 BY MR. MILLER:

1

6 Q -

7 briefly

8 name is

9 lawsuit

10

11 for the

12

13

Good afternoon,

off the record.

Mr. Morton. We met

But for the record, my

7oe Miller, and I

against ODNR.

represent farmers in a

could you please state

record.

My name

what is

your full name

is Craig Allen Morton.

your work address, Mr. Morton?

14 A. 834 Edgewater Drive, St. Marys, ohio.

15 Q. what is your home address?

16

17

A. I just moved. 202 Kuck, K-U-C-K,

Street, New Knoxville, Ohio 45871.

18 Q. Have you ever had your deposition taken

19 before?

20 A. No.

21 Q. okay. The court reporter will take down

22 each word that we say, so I would ask that you

23 try not to speak over me, and likewise, I will

24 try not to speak over you. If you need to take
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1 a break at any time, that's fine, just let me

2 know that. i would just ask that you answer

3 whatever question is pending.

4 Likewise, if you don't understand my

5 questions, let me know that. However, if I ask

6 you a question and you answer the question, I'm

7 going to assume you understood it as i have

8 posed it. is that fair?

9 A. Yes.

10 Q. You will also need to answer my

11 questions verbally rather than with a nod or

12 shake of the head.

13 Do you understand, although this is your

14 first deposition, that you are giving testimony

15 today under oath as though you were sitting in

16 court?

17 A. Yes, i do.

18 Q. okay. Did you speak with anyone about

19 your deposition today?

20 A. only to tell the people at work that I

21 was going to give a deposition.

22 Q. okay. Anyone else?

23 A. My wife.

24 Q. Did you review any documents in

Professional Reporters, fnc. (614) 460-5000 or (800) 229-0675
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1 preparation for your deposition today?

2 A. Yes. i looked at the lake level book,

3 which we do keep in the park office. And I

4 looked for other documents, but did not find

5 anything.

6 Q. what were you looking for?

7 A. I was looking for anything that might be

8 pertinent to the case, but I didn't find

9 anything.

10 Q. Could you describe more specifically

11 what you thought you might have that would be

12 pertinent to the case?

13 A. Anything related to the spillway or

14 flooding or any of the issues from the first

15 lawsuit.

16 Q. when you say the first lawsuit, to what

17 are you referring?

18 A. There was another lawsuit a year or two

19 ago that involved the zumberge family and

20 flooding downstream from the west spillway on

21 the Beaver creek.

22 Q. And you never testified or were a

23 witness in that case. Correct?

24 A. That is correct.

E Professiona7 Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 Q. Nor in a case brought by Tom Case and
AMML

2 Case Leasing; is that correct?

3 A. That is correct.

4 Q. okay. Do you believe you have an

S understanding of what this lawsuit in which you

6 have been brought in to testify relates to?

7 A. Yes.

8 Q. what is your understanding of the

9 lawsuit?

10 A. That there is a group of landowners

11 downstream on the Beaver creek that feel that

12 their land has been impacted by downstream

Aglhh 13 flooding from the lake.

14 Q. what is your current title, Mr. Morton?

15 A. Park manager, or regional park manager.

16 I'm the manager in charge of a region, which is

17 two parks.

18 Q. Those two parks are what?

19 A. Grand Lake St. Marys state Park and Lake

20 Loramie.

21 Q. where is Lake Loramie located?

22 A. it's near the town of Fort Loramie, just

23 about 20, 25 minutes south of St. Marys.

24 Q. south of St. Marys?

E Professionat Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 A. Yes, just off of Route 66.

2 Q. i took from your statement of your work

3 address earlier that your office is actually in

4 St. Marys. Is that accurate?

S A. well, just outside of the town of St.

6 Marys at the park Grand Lake st. Marys.

7 Q. At Grand Lake st. Marys?

$ A. Yes.

9 Q. i believe it would be -- water's Edge

10 Drive, did you say?

11 A. Yes.

12 Q. So it's right on the lake?

13 A. Yes, Edgewater Drive.

14 Q. But your office is actually at the

15 eastern end of the lake. is that fair to say?

16 A. closer to the east end. Probably one

17 mile from the east end of the lake.

18 Q. The spillway is approximately how far

19 away?

20 A. The west spillway at the west end of the

21 lake is, I'm going to guess, about seven to

22 eight miles away from the park office.

23 Q. okay. How long have you been the park

24 manager for Grand Lake St. Marys and Lake

E Piofessional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 Loramie, or if they're different, please let me

2 know that.

3 A. it's the same, seven years.

4 Q. so since approximately 2004 or 2003?

5 A. 2003.

6 Q. when did you begin these duties?

7 A. it actually would have been, i believe

8 the absolute last calendar day of 2002.

9 Q. So sometime in December 2002, you began

10 as the park manager for both of these parks.

11 A. Yes.

12 Q. And has your title changed in any way

0
13 since that time?

E

14 A. No.

15 Q. Have your responsibilities materially

16 changed in any way?

17 A. Not -- no, I don't believe so. Just the

18 division of parks and recreation is going

19 through changes in what we call the regional

20 concept, but no major changes.

21 Q. How would you describe for me your

22 duties since 2002 as the manager for these two

23 parks?

24 A. I'm in charge of everything at both

Professionai Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 parks. I'm very fortunate that I have two

2 assistant managers at my park and a manager in

3 place at Lake Loramie. I oversee their work.

4 I'm directly in charge of law enforcement, the

5 naturalist programs, and I share duties with my

6 two assistant managers and the manager at

7 Loramie in a lot ofdifferent areas.

8 Basically, I'm responsible for all

9 operations, paying the bills, payroll, managing

10 the dredge program, protecting the natural

11 resources.

12 Q. what is the dredge program?

13 A. The dredge program is a program managed

14 by Ohio state parks that is funded by the

15 division of watercraft for the purpose of

16 clearing and keeping clear waterways for boater

17 navigation.

18 Q. The dredge program at Grand Lake St.

19 Marys, does that go on year-round?

20 A. we have employees that are working

21 year-round. But the actual, physical dredging

22 out in the lake is only about nine months out of

23 the year.

24 Q. What does the physical dredging involve?

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 A. we have two floating suction dredges
ldft

2 that float on the water in a sense of like a

3 boat. And they have a boom and cutter head and

4 pump system that pumps the sediment out of the

S channels, or open lake areas. wherever we are

6 dredging, it pumps it to storage areas. so we

7 have two of those. we have several bulldozers;

8 long reach track hoe, a lot of different pieces

9 of equipment; six different employees, when

10 we're at full staff. They all work together to

11 accomplish dredging of channels and building

12 areas to contain the dredge material.

13 Q. Is it fair to say the dredging is done

14 for the benefit of recreational users and

15 boaters of the lake?

16 A. Yes.

17 Q. How long has the dredging program been

18 in place?

19 A. I really don't know.

20 Q. aefore 2002?

21 A. way before.

22 Q. okay. Let me just back up for a moment,

23 Mr. Morton, and, if I could, ask you to describe

24 your educational background beginning with high

Professional Reporfers, lnc. (614) 460-5000 or (800) 229-0675
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1 school.

2 A. okay. i graduated from high school at

3 west Geauga High school, which is in Geauga

4 County, northeastern ohio.

5 Q. when did you graduate from there?

6 A. 1972.

7 Q. I'm sorry. Go ahead.

8 A. That's okay.

9 I worked for one year, then I went one

10 year to a bible college in springfield,

11 Missouri.

12 Q. So that takes us up to approximately

13 1974?

14 A. I believe it would be spring of '74.

15 Then I worked for another year, and then I went

16 to Hocking college in Nelsonville, Ohio and

17 finished a two-year associate degree program for

18 forestry.

19 Q. when did you graduate from Hocking?

20 A. i believe it was June of '77.

21 Q. what did you do after that, in 1977, for

22 employment? I take that back, let me not get

23 ahead of myself.

24 Do you have any further education or

E Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 degrees beyond your associate's degree from

2 Hocking college?

E

3 A. No.

4 Q. okay. Then did you begin working

5 full-time after graduating from Hocking College?

6 A. Yes. i had a job before i graduated. I

7 worked for the Holden Arboretum innortheastern

8 ohio. -

9 Q. Did you begin full-time employment with

10 them after graduating?

11 A. Yes.

12 Q. How long did you work for the Holden

13 Arboretum?

14 A. I think it was about one year.

15 Q. what were your jobs or responsibilities

16 there?

17 A. I was a foreman in charge of maintenance

18 in different areas, natural areas, I believe,

19 was my title.

20 Q. where did you go next, or where were you

21 employed next?

22 A. Champion Building Products. I was

23 trying to remember the name of the company. i

24 became a salesperson for champion Building

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 Products in Omaha, Nebraska.

2 Q. For how long did you work for champion?

3 A. only six months.

4 Q. okay. Then approximately 1978 or 1979?

5 A. I think it would have been '78.

6 Q. what was your next employment?

7 A. I left Omaha without having ajob. I

8 came back to northeastern Ohio, started my own

9 business doing something called timber stand

10 improvement. I was self-employed, then, until

11 November of '79.

12 Q. was that the name of the business, or

13 was that the business in which you were engaged,

14 timber stand improvement?

15 A. That is the type of business. And the

16 name of my little business was Alpine woodland

17 improvements.

18 Q. what is the business of timber stand

19 improvement?

20 A. Managing wood lots for people to help

21 them produce better timber on their lots.

22 Basically, it involves going in and cutting out

23 vines and weed species.

24 Q. You say you were employed by yourself

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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E

11

1 until approximately November 1979?

2 A. Yes.

3 Q. what did you do then?

4 A. Then I started with the Ohio Department

5 of Natural Resources as a groundskeeper

6 supervisor at Punderson state Park.

7 Q. where is Punderson state Park?

8 A. Northeastern Ohio, Geauga County.

9 Q. Have you been continuously employed by

10 ODNR since November 1979?

11 A. Yes.

12 Q. Let's discuss, then, your employment

13 history with ODNR. How long were you a

14 groundskeeper/supervisor at Punderson State

15 Park?

16 A. I became reclassified to a different

17 title, higher pay, maintenance supervisor,

18 within two or three years. I stayed at

19 Punderson, probably eight and a half years,

20 roughly.

21 Q. so let's say -- or you tell me if this

22 is wrong -- until approximately 1987.

23 A. I think it was fall of '88.

24 Q. Okay.

Professional Reporters, tnc. (614) 460-5000 or (800) 229-0675
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1 A. Then i became the park manager at

2 Headlands Beach state Park.

3 Q. where is Headlands Beach State Park?

4 A. Northeastern ohio, Lake County. I

5 believe it's in Mentor.

6 Q. How long were you the park manager

7 there?

8 A. Four to five years. I left -- I think I

9 left in '93, early '93, like January of '93.

10 Q. what was your next position with ODNR?

11 A. I became park manager at Kelleys Island

12 state Park, which is part of Lake Erie islands.

13 Q. Did you reside on Kelleys Island?

11

14 A. For the first five years, I lived there

15 seasonally. I was there in the summer, moved to

16 the mainland for the winter. After five years,

17 they built a new house, new office facilities.

18 And then I lived there continuously year-round

19 for the next five years.

20 Q. So were you employed at Kelleys island

21 state Park for ten years total?

22 A. Yes.

23 Q. until 2003?

24 A. Yes.
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1 Q. Was your next position, then, the

2 manager for Grand Lake St. Marys and Lake

3 Loramie?

4 A. Yes.

5 Q. okay. Prior to beginning your position

6 as the park manager for Grand Lake st. Marys --

7 and if it's okay with you, at times i may not

8 make mention of your responsibility with regard

9 to Lake Loramie. if, to answer my question

10 accurately, you need to refer to those

11 responsibilities, certainly, feel free.

12 A. That is fine.

13 Q. Prior to assuming responsibility as the

14 park manager for Grand Lake St. Marys, what, if

15 any, knowledge did you have of Grand Lake St.

16 Marys or its spillway at the western end?

17 A. Before I applied for the job, very

18 little. I knew where the park was, and I knew

19 what i had seen in brochures.

20 Q. Safe to say those brochures didn't talk

21 about a lot of flooding in Mercer county?

22 A. No.

23 Q. okay.

24 A. After I applied, then I did a lot of
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1 research to prepare for the interview. I

2 learned about a dredge program, I learned about

3 the nature of the lake, the size of the lake,

4 shallowness, things like that.

5 Q. akay. You have no personal knowledge of

6 events related to the lake and the spillway

7 prior to coming to Grand Lakest. Marysto be

8 its manager at the end of 2002?

9 A. That's correct.

10 Q. If it's helpful to you, by "personal

11 knowledge," you were not involved in any

12 decisions or events that took place prior to

13 coming as the park manager as it relates to the

14 lake or the spillway. is that fair to say?

15 A. That's correct.

16 Q. You described for me earlier your

17 responsibilities as manager for Grand Lake 5t.

18 Marys. Do your responsibilities also include

19 making decisions with regard to drawing down

20 Grand Lake St. Marys?

21 A. That would fall under the realm of my

22 responsibilities, to a point. But we operated

23 under an understanding that we did not manage

24 the lake level, we did not try to do anything to

Professional Reporters, Inc. (614) 460-5000 or(800) 229-0675
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1 manipulate the spillway to manage the lake

2 level.

3 Q. okay. Let me follow up on that, so I

4 understand your answer.

5 ordinarily, you would agree, as park

6 manager, it would be within your role and

7 responsibility to make decisions concerning

8 drawing down a lake. Is that fair to say?

9 A. No.

10 Q. okay.

11 A. if I was going to do something to draw

12 down the lake level, I would have to have prior

13 approval from the chief of division of parks,

14 and maybe even further up.

15 Q. okay. As far as you know, you would

16 need at least the approval of the chief of

17 division of parks?

18 A. Yes.

19 Q. And perhaps someone else higher up

20 within ODNR?

21 A. Yes.

22 Q. Mr. Morton, would you say that's true

23 for Lake Loramie, as well as Grand Lake st.

24 Marys, that's nothing unique tO Grand Lake St.

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 Marys?

2 A. Lake Loramie is, I believe, on a program

3 of annual drawdowns. I could be wrong, but I

4 believe they are on the division's program of

5 drawdowns. if the manager there, George

6 schuette, or myself were to deviate from that

7 normal program, we would have to havepermission

8 from higher up.

9 Q. I see. it's your understanding that

10 ODNR does make decisions concerning whether or

11 not to draw down its lakes. Correct?

12 A. Yes.

13 Q. And those decisions involve more than

14 just one person within ODNR. is that fair to

15 say?

16 A. I would think so, yes.

17 Q. it may involve the park manager, as well

18 as a division chief, and perhaps others.

19 Correct?

20 A. Yes.

21 Q. Let's talk about Grand Lake st. Marys

22 for a moment. You mentioned earlier that you do

23 not manage the lake level. what exactly do you

24 mean by that?

Professional fZeporters, Inc. (614J 460-5000 or (800) 229-0675
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1 A. There was a directive put out by whoever

2 the director was back in '96, '97, whenever the

3 spillway was finished, that stated that we were

4 not to manage the lake level by manipulating the

5 tubes of the spillway. That was told to me

6 verbally by several different sources when I

7 first began my first year or two at Grand Lake

8 St. Marys. That is what we used to guide our

9 operations.

10 Q. in your experience as park manager of

11 Grand Lake St. Marys, no drawdown has taken

12 place at the lake at any time. Correct?

13 A. That's correct.

14 Q. And to your knowledge, no drawdown has

15 taken place at the lake since the spillway was

16 replaced in 1997. Correct?

17 A. That's correct.

18 Q. You mentioned before, pipes or tubes at

19 the western spillway. There are, in fact, two

20 60-inch pipes at the base of the spillway. is

21 that correct?

22 A. Yes.

23 Q. And OONR has the capability to open

24 those pipes to release water and draw down the

E Professional Reporters, 1nc. (614) 460-5000 or (800) 229-0675
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1 lake. Correct?

2 A. They have the ability to open them and

3 release water.

4 Q. And that would have the effect, would it

5 not, of drawing down the lake?

6 A. very slowly.

7 Q. it is a choice by ODNR, however, not to

8 open those pipes. Correct?

9 A. Yes.

10 Q. And, in fact, it's never done so while

11 you have been there on an annual basis or in

12 advance of any significant rain events.

13 Correct?

14 A. That is correct.

15 Q. Have you at times fielded concerns or

16 requests from the public that such drawdowns

17 take place?

18 A. Yes, we have.

19 Q. But ODNR has not acted upon those

20 requests. Correct?

21 A. They have addressed the people's

22 concerns, but they have not implemented a

23 drawdown program.

24 Q. There is a drawdown program at Lake

E Professiona! Reporters, lnc. (614) 460-5000 or (800) 229-0675
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1 Loramie, correct?

2 A. I believe that that lake is on the

3 written program for a drawdown, yes.

4 Q. oo you have a recollection of how much

5 is drawn down annually?

6 A. N0, I can't remember.

7 Q. would Mr. Schuette have such

8 information?

9 A. Yes.

10 Q. And that drawdown is done for flood

11 control. Correct?

12 A. I honestly don't know, and I don't want

13 to make an assumption.

14 Q. I understand. it's possible, but you

15 simply don't know?

16 A. (indicates affirmatively.)

17 Q. You need to answer verbally.

18 A. Yes, that's correct.

19 Q. You are actually requested by others in

20 the department, though, each year to decide and

21 inform the department whether there will be a

22 drawdown at Grand Lake St. Marys, are you not?

23 A. Yes, there is a memo that is sent out on

24 an annual basis.
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1 Q. Tell me about that process, if you
Aa^

2 would.

3 A. it's a listing of the different lakes

4 around the state. And it asks whether or not

5 we're going to be on a drawdown. And to be

6 perfectly honest, i've not spent a lot of time

7 on it. I've never been at a parkpreviously

8 that would have been involved in a drawdown

9 since I came to Grand Lake St. Marys.

10 Q. Lake Erie doesn't have a drawdown?

11 A. No, no plug.

12 Q. okay.

13 A. since I came to Grand Lake st. Marys,

14 I've known that the practice and what was

15 accepted by our central office was to not have a

16 drawdown. so i didn't spend a lot of time on

17 it, but I did respond each year by saying we

18 would not be in a drawdown program.

19 Q. You knew there was a policy in place not

20 to draw down the lake. correct?

21 A. Yes.

22 Q. You have known, since coming to Grand

23 Lake st. Marys, that the capability exists to

24 draw it down, but ODNR chooses not to. Correct?

11 Pro(essional Reporters, lnc. (614) 460-5000 or (800) 229-0675
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13 through it.

14 Q. i want to understand your sworn

is testimony, Mr. Morton.

1 A. I would have to take exception to that a

2 little bit. The tubes can release water

3 downstream, yes. I don't think it's effective.

4 But the capability is there to open the tubes

5 and let water downstream.

6 Q. That capability is there, at least in

7 part, to allow for the possibility of drawing

8 down the lake. is it not?

9 A. I've been told that the design of the

10 spillway and the tubes was not to do that, that

11 it would not handle being open for long periods

12 of time with large volumes of water going

16 A. Yes.

17 Q. Are you claiming that ODNR cannot draw

18 down Grand Lake St. Marys?

19 A. i'm claiming that -- and maybe -- I

20 understand where you are going now.

21 i'm claiming that they cannot do it fast

22 or effectively for a weather emergency.

23 Q. Putting those adjectives aside, whether

24 they can do it fast or effectively, can we not

Professional Reporters, Jnc. (614) 460-5000 or (800) 229-0675

pri@priohio.com - www.priohio.com



27

CRAIG A. MORTON
FEBRUARY 24, 2010

E

E

E

1 agree that ODNR is capable of drawing down the

2 level of Grand Lake St. Marys?

3 A. Yes.

4 Q. By using those pipes on the western

5 spillway. correct?

6 A. Yes.

7 Q. But during your tenure, ODNRhas chosen

8 not to do so. is that fair to say?

9 A. Yes.

10 Q. Okay. You mentioned a moment ago it

11 couldn't be done fast or effectively for a

12 weather emergency.

13 A. Yes.

14 Q. You are talking about opening the pipes

15 in order to release water in advance of what's

16 predicted to be a significant rain event.

17 A. Yes.

18 Q. gut you are aware that prior to the

19 spillway's replacement, Grand Lake st. Marys was

20 drawn down by a foot or more each year.

21 A. Yes.

22 Q. And that practice stopped when the

23 spillway was replaced. Correct?

24 A. Yes.
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1 Q. Do you know whether the gates used to

2 draw down the lake prior to the replacement of

3 the spillway were actually smaller than the

4 pipes currently in place in the western

5 spillway?

A. I don't know what size they were.

Q. okay. what, if any, knowledge do you

have, Mr. Morton, concerning why the spillway

9 was replaced?

10 A. I believe I've read that there was a

11 study -- excuse me -- I don't know if it was

12 Army corps of Engineers, or who it was by, that

13 they felt that the old spillway would not handle

14 a significant flood, or 100-year flood event,

1s and that it was replaced for safety purposes,

16 also because of its age.

17 Q. when you say "replaced for safety

18 purposes," what does that mean to you?

19 A. i believe the old spillway was quite

20 old. I don't know how long it had been there.

21 I believe it was determined to be quite old, and

22 possibly in poor shape and undersized.

23 Q. what does "undersized" mean to you?

24 A. Not large enough to handle a significant
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1

9 ve

7 Q. Did you ever read thebook The7ohnstown

8 Flood?

9 A. NO, but i'm familiar with the event you

10 mean.

11 Q. Great book, and a fascinating event.

12 T'm trying to understand, since you say

2 bank -- the levy from being overtopped.

3 Q. was there ever any concern that the

4 spillway, to your knowledge, would actually

5 way?

6 A. Not that I'm aware of, no.

outflow from the lake in order to keep the west

13 you are familiar with what took place, there was

14 that part of the, quote, unquote, safety concern

15 that led to the replacement of the spillway, do

16 you know? in The Johnstown F7ood, an earthen

17 dam gave way, emptying a lake.

18 is that part of what you mean when you

19 refer to a safety concern?

20 A. I think it could be. of course, I

21 wasn't around from the time. eut from what i

22 have read, I believe that they were concerned

23 that a significant flood could overtop the levy

24 and could cause a washout.
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1 Q. But, as you pointed out yourself, you

2 know these things from reading documents. Is

3 that correct?

4 A. Yes.

5 Q. Do you, yourself, have any personal

6 knowledge, or did you have any personal

7 involvement in the decisions made in replacing

8 the spillway or in designing the new spillway

9 put in place in 1997?

10 A. No.

11 Q. Any knowledge you have of any of those

12 events would be based on what you have been told

13 or what you have read, rather than personal

14 knowledge?

15 A. That's correct.

16 Q. is it also fair to say that any of the

17 flooding that took place at Grand Lake St. Marys

18 before you began your job in December of 2002 is

19 based only on what you have been told or what

20 you have read, rather than personal knowledge?

21 A. Yes.

22 Q. is it fair to say, Mr. Morton, you can't

23 offer any opinion as to whether flooding is

24 worse or better after the replacement of a
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1 spillway than before?

E 2 A. i cannot offer a first-hand opinion.

3 Q. You simply lack that personal knowledge.

4

S

Correct?

A. Yes.

6 Q. Have you ever studied engineering?

7 A. No.

8 Q. Hydraulics?

9 A. very little.

10 Q. when you say "very little," in what way

11 have you studied hydraulics?

12 A. I know the water cycle.

13 Q. You know the what?

14 A. The water cycle.

15 Q. That's more than me. what's the water

16 cycle?

17 A. just the natural cycle of rain comes

18 down to the earth, percolates, evaporates, goes

19 back up.

20 Q. Oid you take any specialized training

21 that allowed you to learn that?

22 A. No.

23 Q. No formalized training or knowledge in

24 hydraulics. is that fair to say?
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1 A. That is correct.

2 Q. Have you ever studied or taken any

3 specialized training in hydrology or water flow?

4 A. No.

5 Q. You do not consider yourself an expert

6 in the areas of engineering, hydrology or

7 hydraulics?

8 A. That is correct.

9 Q. okay. Did you consider yourself

10 competent to offer opinions on those subjects,

11 other than the water cycle you have described?

12 A. No.

13 Q. okay. Do you know if the spillway was

14 replaced in part to alleviate flooding on the

15 south side of the lake?

16 A. No. I just know it was replaced to

17 alleviate flooding anywhere, or to save a

18 situation where the levy would be overtopped, to

19 avoid a disaster.

20 Q. You have seen significant flooding out

21 at Grand Lake St. Marys since you began your job

22 in 2002. correct?

23 A. Yes.

24 Q. was the worst of that flooding in 2003?
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1 A. yes, i believe so.

0 2 Q. when have you also seen flooding as a

E

E

3 result of water coming out of Grand Lake st.

4 Marys?

5 A. Roughly 18 months after the first

6 incident in July of 2003. so what would that

7 put it, winter of '05? And I could be wrong on

8 that timetable. But i know within roughly 18

9 months there was another major flood event. I

10 don't think the water got quite as high. I

11 don't remember. But there was flooding

12 downstream, and there was flooding on the south

13 side of the lake in both events.

14 Q. You, yourself, have described that

is flooding in 2003 and 2005 as major flood events.

16 A. Yes.

17 Q. And the flooding was worst west of the

18 lake -- strike that.

19 The flooding was worst on the western

20 side of the lake than on the south side of the

21 lake. torrect?

22 A. i don't think i could answer it that

23 way. Do you mean west beyond the lake,

24 downstream?
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1 Q. Yes, down the Beaver.

2 A. it covered a bigger area downstream.

3 Q. Than on the south side?

4 A. Yes. But on the south side, there were

5 many smaller pieces of property affected, a lot

6 of homes packed into a smaller area.

7 Q. But the actual land area that was

8 affected was far larger on the west side of the

9 lake than on the south side. correct?

10 A. I think that would be true. I've never

11 done any measuring, but I think that would be

12 true.

13 Q. In 2003 or 2005, was the land on the

14 east side of the lake affected by flooding at

15 all?

16 A. I don't think so.

17 Q. Did you ever have to evacuate your

18 offices, for instance?

19 A. No.

20 Q. In 2003 and 2005, the water came out

21 over the banks of the Beaver creek on the west

22 side of the lake. Is that correct?

23 A. Yes.

24 Q. in fact, that flooding continued to the
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1 wabash River. Are you aware of that?

2 A. Yes.

3 Q. And the wabash, in fact, came out of its

4 banks and flooded. Correct?

5 A. Yes.

6 Q. Any tributaries to the south side of the

7 lake, that you know, that flooded?

8 A. They were backed up, there was flooding

9 as it got close to the lake. The six or seven

10 creeks that came into the lake were backed up

11 and had high water levels.

12 Q. what I just described, in terms of

13 flooding outside the banks of the Beaver creek

14 and wabash River, that actually covered several

15 miles downstream from the lake. Correct?

16 A. Yes.

17 Q. You didn't see flooding of that kind, to

18 that extent, anywhere else around the lake?

19 A. That's correct.

20 Q. oid you ever inspect the 2003 flood by

21 air?

22 A. No.

23 Q. How about the 2005 flood?

24 A. No. I saw aerial photos, but i didn't
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1 go up.

2 Q. I see. Do you know of other flood

3 events, other than 2003 and 2005, since you

4 began working at the lake?

5 A. You mean within that time span, within

6 the time that I've been there?

7 Q. Yes.

8 A. Those were the two major ones. we've

9 had other time periods of high water, but I

10 don't think there was any significant flooding

11 downstream or on the south side of the lake.

12 Q. Do you know of other high water events,

13 though, where the water has actually come over

14 the banks of the Beaver?

15 A. I could be wrong, but I don't think so.

16 Q. A moment ago I asked you about other

17 flood events since you came to Grand Lake St.

18 Marys. i'm asking you that, because I assume --

19 and correct me if I'm wrong, Mr. Morton -- that

20 you have no other personal knowledge of flood

21 events that happened prior to that time. Is

22 that correct?

23 A. That's correct.

24 Q. During the 2003 or 2005 flood events,
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1 could you describe for me what you personally

2 observed, as far as flooding around the lake in

3 various areas?

4 A. Yes. At the east side of the lake,

5 there were places where the water came up over

6 Edgewater Drive, not by much, but by a little.

7 The lake level was high around the entire lake,

8 all the dock areas, water was over the top of

9 almost all docks. on the south side of the

10 lake, there were many creeks, tributaries and

11 channels. And in some of those areas, the homes

12 have been built very close to lake level. And

13 there were some where the water was up to their

14 front door steps, and I believe probably even

15 into their first floor. Bass Landing comes to

16 mind as one of the neighborhoods that was very

17 heavily impacted.

18 Did you also say downstream?

ig Q. Yes.

20 A. okay. Downstream, immediately below the

21 spillway, the water level was quite high. I

22 remember a mark where I saw it on the concrete

23 from where it was going out the bottom of the

24 spillway. i couldn't describe how high it was,
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1 but it was high. The water was outside of banks

2 of the Beaver, immediately downstream from the

3 spillway, between there and 127. It came up to

4 the very bottom of the bridge at 127, the

5 highway 127, and was churning and generating

6 foam, which is a natural thing whenever there's

7 turbulence.

8 I drove downstream on many occasions,

9 going west from the lake, along different

10 routes, and did see the Beaver flooding in

11 different fields. I didn't know whose

12 properties I was looking at, but it was outside

13 of bank in many different locations. And at

14 least on one or two different occasions, I did

15 go very close to the state line. To be

16 perfectly honest, I don't know if it joins with

17 the wabash in Ohio or Indiana.

18 Q. Let me tell you it joins with the wabash

19 in ohio. Does that sound correct to you or

20 refresh your recollection?

21 A. it sounds correct. I believe I was

22 standing on a bridge looking at the Wabash.

23 And, of course, it was a very high level, also.

24 Q. was it actually over its banks?
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1 A. Yes.

2 Q. when you saw the wabash flooding outside

3 of its banks, you say you were close to the

4 state line at that point?

5 A. Yes. But i never drove to the state

6 line. i was informed that we were within a

7 couple of miles.

g Q. This was in 2003 and 2005?

9 A. Yes.

10 Q. That flooding that you saw downstream

11 from the lake or on the west side covered

12 several miles?

13 A. Lengthwise, yes, it was, at least,

14 probably five miles.

15 MS. STELZER: I'm sorry, Joe, the

16 flooding you were just describing was in both

17 2003 and 2005?

18 THE WITNESS: Yes.

19 MS. STELZER: okay. Thanks.

20 BY MR. MILLER:

21 Q. Anything else you recall about that

22 flooding that you, personally, observed in

23 either of those instances?

24 A. No.
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1 Q. were several roads downstream from the

2 lake impassable?

3 A. Yes.

4 Q. Are you aware of persons on the west

5 side of the lake that had to evacuate their

6 homes?

7 A. I don't know anyone, personally, that

$ had to. But I was under the impression that I

9 think some did. I know there's a radio

10 station -- I can't think of the -- wCSM, the

11 first flood, they got wet. I don't know if they

12 had to abandon the station, but they were

13 isolated.

14 Q. The 2003 flood you described happened in

15 the summer.

16 A. Yes.

17 Q. You are aware of many farmers downstream

18 or west of the lake who lost crops?

19 A. I have the understanding that they

20 probably did.

21 Q. were you aware that the flood waters,

22 when they receded, also deposited debris on

23 their property?

24 A. I was not made aware of that, but it
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1 inakes sense.

2 Q. Did you, personally, see the water

3 rushing out over the spillway during the flood

4 events?

5 A. Yes.

6 Q. Both times?

7 A. Yes.

8 Q. As park manager, it is fair to say you

9 could not stop the water from flooding over the

10 spillway during these major flood events.

11 correct?

12 A. That's correct.

13 Q. in that respect, the spillway, during a

14 major flood event, has no flood control features

15 to it at all. Correct?

16 MS. STELZER: Objection; vague.

17 BY MR. MILLER:

18 Q. Do you understand my question,

19 Mr. Morton?

20 A. I think so.

21 Q. okay.

22 A. Basically, water flows downhill.

23 Q. once it gets to the notch, if the level

24 is above the notch, it is going out of the lake.
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1 Fair to say?

2 A. That's correct.

3 Q. in that respect, you would agree with

4 me, would you not, that the spillway is designed

5 to maintain a constant lake level rather than

6 control flooding downstream?

7 A. I don't know if I can answer that

8 question.

9 Q. okay.

10 A. it just seems like simple laws of

11 physics. It will hold the water back up to the

12 point of the notch in the bottom of the

13 spillway. After that, it will flow over.

14 Q. After that, there is, effectively, no

15 flood control mechanism that ODNR can employ to

16 stop that.

17 A. That, i believe, is correct.

18 Q. Did you actually go to the state line in

19 2003 or 2005?

20 A. I was at a bridge that I think was over

21 the Wabash. I think I was within a mile or two

22 of the state line. i'm not aware of exactly

23 where the line was.

24 Q. Could you see the flooding had stopped,
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1 or was it still flooded where you were?

2 A. it was still flooded.

3 Q. As far as you know, did the flooding

4 from the wabash continue from the state line?

5 A. Yes.

6 Q. Did you ever speak with the Mercer

7 county engineer after or during either of these

8 flood events?

9 A. After, I've probably spoken with him

10 many times. But during the event, I don't

11 remember for sure. During the first event,

12 during a couple of weeks in 7uly, I was at

13 regular morning county EMA meetings. I don't

14 know if he was there or not. He probably was.

15 Q. Persons on his staff probably were, too?

16 A. Probabiy.

17 Q. okay. How do you recall he or his staff

18 describing the flood event in 2003 and its

19 effects?

20 A. i honestly don't remember any

21 descriptions from their staff.

22 Q. Did you speak with any representatives

23 of the soil and water conservation district in

24 Mercer County after the 2003 or 2005 flood
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1 events, about the effects of those events?

2 A. i've spoken with them. whether or not

3 we've spoken about the effects of those events,

4 we had conversations. Basically, we

5 acknowledged that there was flooding downstream.

6 But any effects or any disaster or damage beyond

7 that, I don't think we had any specific

8 conversations.

9 MR. MILLER: why don't we take five

10 minutes off the record, i'll mark some exhibits.

11 (Recess Taken.)

12

ANIL 13 (Deposition Exhibit 1 marked.)

E

14 --0--

15 BY MR. MILLER:

16 Q. Mr. Morton, I've had this marked as

17 Exhibit 1. Do you recognize this as an e-mail

18 that you sent to Kim caris, the lower e-mail, on

19 september 7, 2004?

20 A. Yes.

21 Q. And it appears that you resent it to him

22 on September 27, 2004. Do you see that?

23 A. Yes, I see the dates. I'm just not sure

24 why I would have sent it twice. But I see that,
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1 yes.

2 Q. The only difference appears to be that

3 you cc'd yourself, is that fair to say, when you

4 resent it september 27, 2004?

5 A. Yes.

6 Q. who is Mr. Caris?

7 A. Kim Caris is a personthat works in the

8 division of parks development group, but he

9 actually just retired within the last week.

10 Q. I caught him on his last day at work.

11 A. Did you?

12 Q. Yeah.

13 It was to Mr. caris that you had to

14 report whether a drawdown would be down annually

15 or not?

16 A. i don't remember him as being the person

17 that we reported to on that every year. But

18 obviously, this year I did.

19 Q. could it have also been Melissa Taylor

20 at times?

21 A. Yes.

22 Q. okay. But here it appears as though, in

23 2004, you were reporting this back to Mr. caris.

24 Correct?
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1 A. Yes.

2 Q. This is consistent with what Y believe

3 you described before, that although Grand Lake

4 st. Marys is intended to be self-regulating, you

5 still have to report each year whether you would

6 intend to do a drawdown or not.

7 A. Yes.

8 Q. if you wanted to do a drawdown of Grand

9 Lake St. Marys, Mr. Morton, who would you speak

10 with?

11 A. I would speak with my assistant managers

12 and the chief of the division of parks and

13 recreation. And I would probably speak with

14 whoever is the head of the development group

15 which at the time was Brent culver. That is

16 where I would start. And I would think that

17 would be a good starting point.

18 Q. what is the development group?

19 A. It's a section in our division of parks

20 columbus office.

21 Q. If you felt it was necessary to draw

22 down the lake, would you feel comfortable

23 speaking with those persons and starting that

24 conversation?
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1 A. if i felt that I needed to, if I felt it

E 2 was the right thing to do, yes, I would feel

3 comfortable approaching them.

4 Q. But you have never felt reason or need

5 to do so?

6 A. No.

7 Q. Even after the 2003 flood?

8 A. That's correct.

9 Q. And the 2005 flood?

10 A. Yes.

11 Q. And, in fact, this e-mail was sent after

12 the 2003 flood. Correct?

13 A. Yes.

14 Q. In your opinion, would you describe the

15 flood in 2003 downstream from the lake as

16 devastating?

17 A. Honestly, no.

18 Q. why not?

19 A. Because it impacted farm cropland, not

20 entire farms, to my knowledge; and because it

21 was in a flood plain.

22 Q. The entire amount flooded in 2003 was in

23 a flood plain? That's your sworn testimony,

24 Mr. Morton?

Agoh
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1 A, it's my understanding that I think it's

2 in a flood plain.

3 Q. why do you believe that?

4 A. Because it looks like very low land.

5 Q. is it the farmers' fault that they were

6 flooded?

7 A. No.

8 Q. whose fault is it?

g A. I don't see it as anyone's fault.

10 Q- But it's your belief that the entire

11 area of the 2003 and the 2005 flood events is

12 within a FEMA-defined flood plain?

13 A. i think that probably the majority of it

14 is. But have i looked at a map and traced it to

15 be sure of that? No, I have not.

16 Q. is that your guess?

17 A. Yes.

18 Q. were you ever told this area is within a

lg flood plain, or most of this area, is in a flood

20 plain?

21 A. I've heard that comment from --

22 Q. From who?

23 A. -- lots of different sources around the

24 lake, individuals and people within parks.
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1 Q. You, yourself, have never tried to

E 2 independently verify that?

3 A. That is true.

4 Q. You wrote to Mr. Caris on september 7,

5 2004 "AS usual we will not be doing any kind of

6 draw down for our lake." Do you see that?

7 A. Yes.

8 Q. was there any discussion after the 2003

9 flood of possibly doing a drawdown?

10 A. There was discussion about, not that we

11 should, but there was discussion concerning it,

12 because we knew that people would be asking if

13
1:1

we were going to. And we did discuss, is this

?
14 feasible, is this something that makes sense

15 And we still felt that it wasn't the right thing

16 to do.

17 Q. what discussions, specifically, are you

lg referring to, how many?

19 A. How many discussions?

20 Q. Yes, sir.

_21 A. I don't know, but numerous.

22 Q. who was involved in such discussions?

23 A. Both at the park level, among my staff,

24 probably the chief of parks and the development
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1 group.

2 Q. Did anyone ever recommend that a

3 drawdown take place?

4 A. I don't think anyone ever recommended

5 that a drawdown should take place. But we posed

6 the question to ourselves, we asked: should we

7 consider this?

g Q. But it was unanimous that a drawdown

9 should not take place?

10 A. Yes. I do not believe there was ever

11 anyone dissenting, saying we need to do a

12 drawdown.

13 Q. After the 2003 flood or the 2005 flood,

14 correct?

is A. Yes.

16 Q. Even though portions of farms were

17 washed out and certain homes were flooded?

18 A. Yes.

19 Q. You go on to write to Mr. Caris, "unless

20 the people down stream win the law suit and then

21 anything could happen." What lawsuit were you

22 referring to?

23 A. i believe that would have been what I

24 will call the first one with the zumberge
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1 family, not the Case lawsuit, but the first one

2 before that.

3 Q. The zumberges won that lawsuit, correct?

4 A. Yes.

5 Q. But nothing's happened?

6 A. we do not have a drawdown.

7 Q. what did you mean when you wrote this

8 sentence in 2004?

9 A. That i really didn't know what would

10 happen.

11 --0°-

12 (Deposition Exhibit 2 marked.)

13 --0--

14 Q. Mr. Morton, this is Exhibit 2. Do you

15 recognize this as a letter you received from Vic

16 woodall of the Lake Restoration committee?

17 A. Well, I know vic woodall. And i know

18 there were things like this circulated. I can't

19 say i specifically recognize the letter, but it

20 looks like something I would have received from

21 Vic woodall.

22 Q. Mr. woodall talked about enclosing a

23 petition signed by approximately 750 local

24 residents. I did not bother to copy them. I
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1 have them upstairs, if it would refresh your

2 recollection.

3 Do you recall receiving those signed

4 petitions from Mr. Woodall in May of 2004?

5 A. Yes.

6 Q. who is Mr. woodall?

7 A. He was the, like, a vice president of

8 the Lake Improvement Association, and the

9 chairman of LRC, I think it was called the Lake

10 Restoration Committee, I believe.

11 Q. What is the Lake Restoration Committee?

12 A. it was like a subcommittee or offshoot

13 of the Lake Improvement Association.

14 Q. Fair to say that they're supportive of

15 the concerns and interests of boaters and

16 recreational users of the lake?

17 A. Yes.

18 Q. As park manager, do you try to be

19 responsive to the concerns and interests of

20 boaters and recreational users of the lake?

21 A. Yes.

22 Q. At least in 2004, Mr. woodall apparently

23 thought a lake drawdown was a real possibility.

24 Correct?

11 professional fteporters, lnc. (614) 460-5000 or (800) 229-0675
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E

1 A. i believe that he thought it was being

2 considered and it was a possibility that may

3 come, yes.

4 Q. The Lake Restoration Committee

5 unanimously agreed that no drawdown should take

6 place. correct?

7 A. Yes.

8 Q. And ODNR agreed with that assessment.

9 A. Yes.

10 Q. Do you recall receiving these petitions

11 that he references?

12 A. Yeah, vaguely. I remember receiving a

13 lot of petitions.

14 Q. Fair to say they were from recreational

15 users and business owners around the lake?

16 A. You know, I didn't go through them all.

17 Q. okay. You don't know?

18 A. I would think a lot of them were people

19 that were right on the lake. But I don't know

20 how many were away from the lake or where their

21 positions were around the lake.

22 Q. But you took the Lake Restoration

23 committee's concerns and recommendations

24 seriously?

E Professional Reporters, 1nc. (614) 460-5000 or (800) 229-0675

pri@priohio.com - www.priohio.com
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1 A. Yes.

=0=-2

E

E

3 (Deposition Exhibit 3 marked.)

4 -=0°-

5 Q. I would like to show you what we've had

6 marked as Exhibit 3. I think i got this right

7 off the internet that all the kids use today.

g Do you recognize this document?

9 A. i actually wouldn't recognize it on the

10 internet, but it looks like an Internet version

11 of the lake drawdown schedule that i've seen in

12 various different formats over the years.

13 Q. Grand Lake St. Marys is not included on

14 the most recent drawdown list. And that's

15 consistent with ODNR's practice or not drawing

16 down the lake since 1997, correct?

17 A. Yes.

18 Q. However, many lakes around the state,

19 according to this list, are drawn down, and

20 drawn down specifically for the purpose of flood

21 control. =s that correct?

22 A. That's my understanding, yes, and it

23 says right on here.

24 Q. But never during your tenure has Grand

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675

pri@ priohio. com - www. priohio. corn
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1^1

1 Lake St. Marys been drawn down for flood

2 control.

3 A. That is correct.

4 Q. Lake Loramie is listed on this schedule

5 as having a drawdown of three to six inches. Do

6 you see that?

7 A. Yes.

8 Q. Is there any -- strike that.

9 First, let me ask you, Lake Loramie

10 appears on here twice. it can actually have a

11 semi-annual or twice yearly drawdown if water

12 levels are too high?

13 A. I see that.

14 Q. if i'm reading this correctly,

15 Mr. Morton, it appears as though, according to

16 this chart, if water levels are too high at Lake

17 Loramie, it will draw down three to six inches

18 in March of this year and another three to six

19 inches in september and october. is that

20 correct?

21 A. Yes. I honestly was not familiar with

22 the fact that they were on there twice. aut I

23 do see that.

24 Q. would Mr. schuette be more knowledgeable

E Professional f2eporters, inc. (614) 460-5000 or (800) 229-0675

pri@priohio.com - www.priohio.com
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1 about that subject?

2 A. Yes.

3 Q. But regardless, his recommendation is

4 subject to your approval. Is that fair to say?

5 A. Yes.

6 Q. Are these lake drawdown amounts listed

7 for Lake Loramie typical, in your experience?

8 A. You mean typical for Lake Loramie?

9 Q. Yes?

10 A. Yes, I think so.

11 Q. including the policy of drawing it down

12 twice a year if lake levels are too high?

13 A. well, as I said, a didn't realize they

14 were listed on their twice. so that would be

15 something that I was not aware of.

16 Q. The current justifications listed for a

17 drawdown at Lake Loramie are to minimize farm

18 drainage problems and drainage enhancement. Do

19 you see that?

20 A. Yes.

21 Q. Do you know what that means?

22 A. I think it is just as it sounds, to

23 lower the lake and lower any areas where the

24 drainage may be backing up into farm areas.

Professional Reporfers, Inc. (614) 460-5000 or (800) 229-0675
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1 Q. where would the drainage be backing up

2 from?

3 A. in the head waters areas of the lake

4 where the streams come in, where the private

5 land is up close to the lake level around the

6 lake.

7 Q. is that just another way of describing

8 flood control?

9 A. I don't know. it could be.

10

11

12

-=0=-

(Deposition Exhibit 4 marked.)

-=0=-

13 Q. Mr. Morton, this is Exhibit 4. I'll

14 represent to you this is an e-mail received from

15 ODNR, from Kim caris to Melissa Taylor, sent

16 August 29, 2005.

17 You would agree that would be

18 approximately a year after the e-mail we

19 discussed a moment ago that you sent to

20 Mr. Caris in september of 2004, Morton Exhibit

21 1?

22 A. Yes.

23 Q. Mr. Caris says that he got a voice mail

24 inquiry from St. Marys manager, Craig Morton

Professional Reporters, lnc. (614) 460-5000 or (800) 229-0675
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1 A. Yes.

2 Q. is that accurate?

3 A. i'm trying to figure out what you are

4 asking. is what accurate?

5 Q. is it correct that you were informed by

6 Mr. caris that the answer of whether you need to

7 respond to the request of whether a drawdown

8 will take place is always yes?

9 A. Yes, i understand.

10 Q. okay. You always have since then, when

11 that request has been made?

12 A. Yes.

13 Q. According to Mr. caris, that was the

14 position of ODNR generally, that you had to

15 respond and inform whether a lake drawdown

16 should take place. correct?

17 A. Yes.

18

E

_=0=-

19 (Deposition Exhibit 5 marked.)

20 --0--

21 Q. This is Exhibit 5. Again, these e-mails

22 were provided to us by ODNR in discovery.

23 Looking at the second e-mail that

24 appears as part of that exhibit, does that

Professional Reporfers, Inc. (614) 460-5000 or (800) 229-0675
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1 appear to be an e-mail from you to Mr. Caris

15

2 dated August 31st, 2005?

3 A. Yes.

4 Q. You wrote "Please be advised that we

5 will not be doing any type of lake draw down for

6 this year. Thank you."

7 A. Correct.

8 Q. That was your response for his request

9 that you must always evaluate and inform the

10 department as to whether a lake drawdown should

11 take place. Correct?

12 A. Yes.

13 Q. At least annually?

14 A. Yes.

-=0=-

(Deposition Exhibit 6 marked.)16

17 -=0=-

18 Q. Mr. Morton, this is Exhibit 6. Tt's a

19 three-page document that we were provided by

20 ODNR. Do you see that Mr. Cobb, at the top of

21 the first page of this exhibit, has forwarded an

22 e-mail to himself entitled "Briefing Document

23 tegislative Day"?

24 A. Yes.

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 Q. But below that appears an original

2 message that consumes most of the rest of the

3 exhibit from Mr. Cobb to Dan West.

4 A. Yes.

5 Q. That e-mail appears to have been sent

6 Tuesday, May 8th, 2007.

7 A. Correct.

8 Q. And you received this e-mail?

9 A. Yes, I did.

10 Q. Take what time you need to review the

11 exhibit. My question for you simply is, does

12 this appear to be a true and accurate copy of an

13 e-mail sent by Mr. Cobb on that date?

14 A. Yes, it looks like a true and accurate

15 e-mail.

16 Q. Since coming to Grand Lake St. Marys at

17 the end of 2002, do you know of any practice

18 that was changed, anything related to the

19 spillway that was improved or changed in

20 response to citizens' concerns related to

21 flooding west of the lake and downstream of the

22 spillway?

23 A. No.

24 MR. MILLER: i don't have any further

E Professional Reporters, inc. (614) 460-5000 or (800) 229-0675
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1 questions at this time. Thank you, Mr. Morton.

time this afternoon and makingourt2

E

E

e yI apprecia

3 the drive in.

4 THE WITNESS: okay.

5 MS. STELZER: Craig, you can review the

6 transcript the court reporter is typing up, if

7 you would like. I would advise that you do so,

8 just to check for mistakes, et cetera. If you

9 do want to review the transcript, you need to

10 tell her so at this time. Do you want to

11 review?

12 THE WITNESS: Yes, I would like to

13 review.

14 (signature not waived.)

15 '=0='

16 Thereupon, the testimony of February

17 24, 2010, was concluded at 2:06 p.m.

18 '=O=-

19

20

21

22
23

24

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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1 *Attach to the deposition of CRAIG A. MORTON
STATE OF OHIO EX REL. WAYNE T. DONER, ET AL. V.

2 ODNR
Case No. 2009-1292

3

4

5

SS:

6 I, CRAIG A. MORTON, do hereby certify

7 that i have read the foregoing transcript of my

8 deposition given on February 24, 2010; that

9 together with the correction page attached

10 hereto noting changes in form or substance, if

11 any, it is tr -g and correct.
/i//^ /

^J y
12 NO

13 I do hereby certify that the foregoing

14 transcript of CRAIG A. MORTON was submitted for

15 reading and signing; that after it was stated to

16 the undersigned notary public that the deponent

17 read and examined the deposition, the deponent

18 signed ^-h-6^ame i n„my presence on this

Mary Ann Sheaks
Notary Public, State of Ohio

MY Commisswn Erpiras 3-23-14

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
pri@priohio.com - www.priohio.com
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1 CERTIFICATE

2 STATE OF OHIO

ss:
3 COUNTY OF FRANKLIN

4 I, Carmen G. Maley, RPR, a Notary
Public in and for the state of Ohio, duly

5 commissioned and qualified, do hereby certify
that the within-named CRAIG A. MORTON was first

6 duly sworn to- testify to the truth, the whole
truth, and nothing but the truth in the cause

7 aforesaid; that the testimony then given was
reduced to stenotypy in the presence of said

8 witness, afterwards transcribed; that the
foregoing is a true and correct transcript of

9 the testimony; that this deposition was taken at
the time and place in the foregoing caption

10 specified.

11 I do further certify that I am not a
relative, employee or attorney of any of the

12 parties hereto; that I am not a relative or
employee of any attorney or counsel employed by

13 the parties hereto; that i am not financially
interested in the action; and further, I am not,

14 nor is the court reporting firm with which I am
affiliated, under contract as defined in Civil

15 Rule 28(D).

16

17

18

In witness whereof, I have hereunto
set my hand and affixed my seal of office at
Columbus, Qhio, on this 1kt- day
of ^l'^ A rw`^ , 2010.

19 t^tR w,, w. . tr
Carmen G. Maley,'RP,

20 Notary Public, state-bf ohio.

21

22

23

24

My commission expires: August 24, 2014
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Caris, Kim

From: Craig Morton (craig.morton@osp.ee.netJ

Sent: Monday, September 27, 2004 4:41 PM

To: Kim Caris

Cc: craig.rnorton

Subject: Fw: Lake Draw down

----- Original Message
From: Craig,Morton
To: Kim Caris
Sent: Tuesday, September 07, 2004 5:00 PM
Subject: Lake Draw down

Kim.

As usual we wili not be doing any kind of draw down for our lake.

Unless the people down stream win the law suit and then anything could happen.

CM

craig._morton^mail, osp;ee. net
Grand Lake St. Marys State Park
419-394-3611
419-394-2692 fax

9/27r2004

ODNR00126



May 3, 2004

To: Craig Morton, Park Manager

From: Vic Woodall
Chairman, LRC

Subject: Lake Drawdown

AT an LRC meeting early this year the subject of a lake drawdown was
discussed. It was unanimously agreed that the LRC members opposed any
drawdown of the lake and to actively take action to that end.

As a result petitions were placed at lake related businesses.

Enclosed are the petitions signed by approximately 750 local residents and
area visitors.

Vic Woodall
Chairman, Lake Restoration Committee

^ EXHiBR
^ 02
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Lake Drawdown Schedule 2009 - 2010

I EXHIBIT

-3q, /O

DRAWDOWN REFILL ELEVATION AFTER CURRENT

PARK NAME AMOUNT START - END START - END DRAWDOWN JUSTIFICATION

- - -- KILLAQUATIC

ADAMS LAKE i' 12/11109 - 12/22/09 01/29110 - 02112110 761' VEGETATION

ALUM CREEK 3' 10/01/09 - 11/01/09 03/15110 - 04/15110 885' FLOOD CONTROL
RECLAIM BEACH

SAND.BOATRAMP
BLUE ROCK 4' 01/01/10 - 02/01/10 02102/10 - 02/20/10 825' REPAtR, WORK

DRAIN VALVE

BUCK CREEK 3' 09195/09-11/30109 03/01/10-04/01/10 1009' FLOO CONTROL
DOCK

BUCKEYE LAKE 3' 11/15109 - 12/15/09 03/01/10 - 05/01/10 868_79
L100D CONTROLF

CAESAR CREEK 3' 09/01109 -12/01/09 04/01/70 - 05101/10 846' FLOOD CONTROL

COWAN LAKE 3' 11/13109 -12/31109 02/27/10 - 05/01/10 957' DOCK PROTECTION

DEER CREEK 14' 10i07/09 - 11130f09 04/01/10 - 04115/10 796' FLOOD CONTROL

DELAWARE 5' 10/12/09 - 11/01/09 04/01/10 - 04/15/10 910' FLOOD CONTROL

DILLON 3' 11/02/09 - 12/01/09 04/01110 - 04115/10 _734' FLOOD CONTROL

EAST FORK 4' 09/01109 - 12/01/09 04/01/10 - 05/01/10 729' FLOOD CONTROL
RECLAIM HEACH,

FORKED RUN 8' 11/15/09 - 12/15109 01/15110 - 02/15110 591' CHECK RAMP
DOCK

GUILFORD LAKE 4' 11/15/09 -12/15/09 03/15/10 - 04/15/10 1133 ' MAINTENANCE.
CONTROL

BEACH

HARRISON LAKE 4-6' 11/01/09-11/10109 12/01/09-01/01/10 696'-694' MAINTENANCE
RECLAIM BEACH

JACKSON LAKE 4-5' 12/01/09 - 12/20109 02/01/10 - 02/28/10 696-695'
NSHORELINE

MINIMIZE FARM
DRAINAGE

LAKE LORAMIE 3"-6" 03/01/10 - 04/15/10 05/01/10 - 05/31/10 955-954.5' PROBLEMS,

ENHANCEMENT
MINIMIZE FARM

DRAINAGE
LAKE LORAMIE
"1f water levels are 3"-6" 09/15/10 - 10131110 11/01/10 - 11/31/10 955-954.5' PROBLEMS,_,,

. DRAINAGE?
too high'" ENHANCEMENT

PROTECT PRIVATE
DOCKS, DUCK/DECK

LAKE MILTON 8' 10/15/09 - 12(3U09 03/15/10 - 05/01/10 g40^ REHAB. RECLAIM
BEACH:SAND

PROTECT PRIVATE
DOCKS, WINTER

LAKE WHITE 3.1' 11101/09 - 12101/09 04/01/10-0510.1110 569.9' SHORELINE
pROTEC710N;

- BEACH REPAIRS

MOSQUITO ..3' 06101/09-11/30/09 01/24/10-04/15/10 898.4' FLOOD'CONTROL

PAINT CREEK :10.5' 10116/09 - 11/29I09 04/01/10 - 04/15/10 787.5' PLOOD CONTROL

PORTAGE LAKES 15" - 10/05109 - 10/11/09 '11/02/09 - 11/30/09 MULTI. LAKES .:.DOCKREPAIR'<^r:'
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Lake Drawdown Schedule 2009 - 2010

PYMATUNING 2' 10/31109-01101/10 03l01110-05l0V10 1006' FLOODCONTROL

SALT FORK 5' 10/31109 - T8D 03115/10 - TBD 795' FLOOD CONTROL
INSPECT BOAT

SHAWNEE- 5' 11102109 - 11/16/09 03/02/10 - 03/15/10 666' RAMP, EXERCISE
ROOSEVELT LAKE DAM VALUES

RECI.-A1M BEACH
SHAWNEE-

5' 10/30109 - 11/13/09 02127/10 - 03/11110 735' SAND
TURKEY CREEK BERCH RECLAIM,
STROUDS RUN 7' 12/01/09 - 01/21/10 03/01/10 - 04/15/10 653' CHECK RAMP

CAPITAL
IMPROVEMENTS;

TAR HOLLOW 8' 08/17109 - 10/12/09 03/01/10 - 04/01/10 784' RENOVATION OF
BEACH AT

RESIDENT CAMP

WEST BRANCH 4.5'. 06/01/09 - 11/30109 01/24/10 - 04/15/10 981 ' FLOOD CONTROL
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Taylor, Melissa

Frorn: Caris, Kim

Sent: Monday. August 29, 2005 11:33 AM

To: Taylor, Melissa

Subject: St. Marys drawdown

Melissa:

I got a voice rnail inquiry from St. Marys Manager, Craig Morton, asking whether the park was required lo respond to the
drawdown memo, since they were on the list of parks not having a drawdown last year and will be on that same list this

year.

I called this rnorning to let Craig know that the answer to that question is always "yes", but I had to leave a message with
Assistant Manager Srian Miller- I asked Brian to relay ttiat Craig should serid me an e-mail confirming that the park will
tiave no drawdown this year, but want tn make sure that if we do riot get that e-mail that we carr rely on this e-mail if we
never get one from St- Marys (don't tell them that, so they somehow get the mistaken notion that a verbal approach to this

process is OK).

^ EXHIBIT

Al

8/29/2005

ODNR00533
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Taylor, Melissa
---- ------ --

From: Caris, Kim

Sent: Wednesday, August 31, 2005 3:31 PN,

To: Taylor, Melissa

Subject: FW: Lake draw down

M:

HYG (Here Ya Go)!

K

----•Original Message-----
From: Morton, Craig
Sent: Wednesday, August 31, 2005 3:24 PM
To: Caris, Kim
Subject: Lake draw down

Kim,

Please be advised that we will not be doing any type of lake draw down for this year. Thank you.

CM

craig,morton@_dnr,state.oh.us
Grand Lake St. Marys State Park
834 Edgewater Drive
St. Marys, Ohio 45885

419•394-3611 phone
419-394-2692 fax

9/tl2005

ODNR00532
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Cobb, Glen

From: Cobb, Glen

Sent: Tuesday, May 08, 2007 3:07 PM

To: Cobb, Glen

Subject: FW: Briefing document - Legislative day

-----Original Message-----
From: Cobb, Glen
Sent: Tuesday, May 08, 2007 3:06 PM
To: West, Dan
Cc: Hunter, John; OBrien, James; Morton, Craig; Culver, Brent
Subject: FW: Briefing document - Legislative day

I EXHtarr

1a ay-,o

Chief

Per your request - here is the briefing documentfor the director on GLSM issues in preparation for the annual legislative day
function. Input frorn Craig and Brent have been included as you have asked.

Spillway Lawsuits

• Two suits have been filed against the Department for flooding attributed to a change in spillway design (changed
in 1997). Both involve landowners down below.

• The first involved 5 plaintiffs filing a taking claim, alleging the Dept, deprived them of full use/enjoyment of
their properties by routine flooding as a result of the new spillway design. This case was ruled for plaintiffs and

affirmed on appeal. This is the Post case.
•'1`he second involved the owner of an athletic complex who claimed loss during a 2003 storm.'I'his case was

hcard in the Cot of Claims in August of 2006. A decision has yet to be reached or announced. 'lhis is the Case

Leasing suit.

Water Quality

• Water quality is a historic issue at GLSM.
• This implementation of a lake wide sanitary sewer (late 80's) helped with some of these prablems.
• OEPA notes that current water quality issues are related to physical changes in the land to includc:

- stream channelization and drainage tiles
- loss of floodplains and streacnside vegetation
- Manure runoff and failure of home septio systems

• The characteristics of the watershed are such that 80% to 90% of the land is in agricultural use

• The OEPA studied the Beaver Creek and GLSM watershed and found water quality problems at all locations

measured.
• OEPA's study revealed that the GLSM watershed ranks in the ten most impaired in Ohio.
• The Lake Improvement Association has taken the lead locally as an advocate to clean up the watcrshed with a

series of public meetings and working with government offices.

Lake Level

• Lake level is a historic issue at GLSM, espeeially when it is perceived to be to high or low.
• Attention to flooding has gained more attention recently with litigation involving the replacement of the spillwa}

5/8/2007



Page 3 of

-----Original Message-----
From: West, Dan

Sent: Monday, April 30, 2007 2:00 PM
To: Cobb, Glen
Cc: Chiaramonte, Sandy; Love, 3udi
Subject: GLSM-Legislative Days

Can you start preparing a briefing for the Director on Grand Lakes Legislative Days. Please work with Brent and Craig. Thanks

5/8/2007
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IN THE SUPREME COURT OF OHIO
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STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DIRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO. 09-1292

Deposition of MICHAEL POST, Relator,

was taken by the Respondents as on

cross-examinatioai, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 19, 2010, at 1:00 a.m., before

Terence M. IIolmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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On Behalf of Ohio Department of Natural

Resources:

Willian J. Cole
Senior Assistant Attorney Genera].

Executive Agencies

30 East Broad Street, Floor 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Martha Brewer

Attorney at Law

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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MICHAEL POST

of lawful age, a witness herein, having been duly

sworn, as hereiriafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MR. COLE:

Q. Mr. Post, my nane is Bill Cole, I'm

one of the attorneys for the Department of Natural

Resources in this case. I'm gonna t.ake your

deposition and ask you a few questions on the

parcels owned or formally owned by Opal. Post.

Just a couple quick ground rules.

If I ask a question you don't understand, ask me

to rephrase it or let me know. I'm not trying to

trick you in a certain answer. If you need to

take a break -- I don't think we're gonna be here

that long, let me or one of your attorneys know.

The only condition is, if there's a question

pending, I'd like you to go ahead and answer it.

Please wait for me to finish asking the quest3.on

all the way, and I'll do my best not to interrupt

you, but ask a question until you're done

answering. And I do need you to give verbal

answers, yes, no, whatever the answer is, rather

than a head nod or an ah-huh because of the court
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reporter. Do you have any questions?

A. Not that I know right now.

Q. AI). right. Sir, can you tell me

where you live?

A. Address?

Q. Yes, please.

A. Mike Post, 757 Carmel Church Road,

Celina Ohio.

Q. Okay. Can you give me your

educational background?

A. Coldwater High School, graduated.

Q. Okay. You have any formal

education beyond high school?

A. No.

Q. You take any classes or any

training in anything with agriculture?

A. No.

Q. How about engineering?

A. No.

Q. Any training, any education in

water movement or drainage or hydraulics or

hydrology?

A. No.

Q. Are you married, sir?

A. Yes.
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Q. Who's your spouse?

A. Laura, L-a-u-r-a.

Q. Laura Post?

A. Yeah.

Q. And what is your relationship to

James Post?

A. Brother.

Q- All right. Now, you are here as a

witness on -- identified by the Relators. T

understand you own property that is near property

that is or was owned by Opal Post?

A. Yes.

Q-

you?

What is Opal Post's rel.ationship to

A. My mom.

Q-

alive?

F'orgive me for asking, is she still

A. Yes, she is.

Q. Where is she right now?

A. Shane Hill Nursing Home, Rockford.

Q. Okay. How old is she? -

A. Hang on. 86.

(Affidavit, marked for identification

as Respondent's - Mike Post -

Exhibit A.)

Q - All right. Now, I'm gonna go ahead
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and mark an affidavit that you -- your attorneys

provided to ine. I'm gonna go ahead and identify

that as Exhibit A.

MR. COLE: Do you need a copy of

Martha?

MS. BREWER: Sure. Thank you.

Q. Go ahead and take a look at that

for a second. Did you have a chance to look at

it?

A. Yeah.

Q•

last page?

Is that your signature, sir, on the

A. Yes, it is.

Q-

affidavit?

And do you know who typed up this

A. Attorney, Tom, or one of my --

Q. One of your attorneys?

A. Yeah.

Q. All right. One of the attorneys?

A. One of the attorneys.

Q. All right.

A. After what I, after what T said,

yeah.

40 24 11 Q• All right. Did you provide the

information in this affidavit to them?25
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A. Yes.

Q. Did you review the affidavit before

you signed it?

A. Yes, I did.

Q. All right. Are you aware, is there

anything that you know of in this affidavit that

may not be true or accurate now, maybe because

things changed or you realized, wait, I was wrong

about something?

A. No, I think it's true.

Q. Okay. On Paragraph 5 it says from,

since 1983, July of 1983, you have lived

continuously to a parcel adjacent to and one of

the parcels owned by your mother, correct?

A. Yes, I have.

Q. All right. Are you familiar with

the other parcel, the 28-0114 parcel, as well?

A. Well, both of them, yeah. I know

where they're both at, yeah.

Q. All right. Where are those two

parcels in relationship to each other? -

A. The big one, 120 -- I mean that's

right across the road from me.

Q. Is that the 29-0042 one?

A. Let me look here.
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Q. The one that you live next to?

A. Yeah.

Q. How many acres is that?

A. I think it's 104 -- no, wait a

minute. I think dad divided it up between 25

acres. Could be 140 acres, roughly in there

somewhere. Estimate 140.

Q. And how about the other parcel?

A. That's 45 acres_

Q. Now, where are -- Do you know

whether your mother owns any other land other than

those two parcels?

A. Does she own other land?

Q. Yes.

A. There's some par.cel.s across the

state line, Indiana.

Q. All right. Any oLhers in Ohio?

A. No.

Q. Does she --

A. Besides there's water right across

where I'm -- I got. I'm sorry. -

Q. Go ahead.

A. There's a parcel where I live at,

19 acres. Dad sold me an acre there.

Q. All right.
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Q. What direction?

A. East.

Q. Due east?

A. Duc east.

Q. Quarter of a mile, three-quarters

0
2411 of a mile?

A. So that's still 19 acres. That's

across the road.

that one.

Q. She owns that, as well?

A. Yes, that's it. I'm sorry about

Q• Is that 19 acre parcel, is that one

that has been flooded because of the spillway?

A. No, it's on the other side of the

road, it's never even -- no.

Q. All right. Any olher parcels than,

other than those three that you mentioned?

A. No, that is definitely it.

Q - All right. Where arc these two

parcels that are in your affidavit, the 29-0042

and the 28-0114 in relationship to each other?

A. Well the 140 acres go -- estimate

about three-quarters of a mile down the other 45

acres.

A. That is land ends, flat land starts25
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three quarters of a mile.

Q - Do they both abut the same road?

A. Um-hum, yes. Sorry.

Q. So the 140 are parcel is west of

t:he 45 acre parcel?

A. Yes.

Q- Do you know how long your owner has

owned that property?

A. Long time, I don't know exact

years.

Q. Before 1997?

A. Yes.

Q. Do you have any ownership in those

parcels?

A. No, I do not.

Q - Do you know how she acquired that

land, and I'm only talking about the two now that

are in this case, not that, not the 19 acre one?

A. What do you mean like?

Q - Do you know how -- how did she get

to own those parcels? -

A. Well, I guess after dad died, Jim

put all, everything in her riame. I guess that's

how you want to say it.

Q- That's fine, that's fine. What is,
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what are these parcels used for?

A. Farming.

Q. Strictly farming?

A. Farming.

Q. Okay. Have th.ey ever been used --

as far as you know, have they ever been used for

any other purpose?

A. No

Q. What is grown on those properties?

A. Between three crops, corn, beans

and wheat.

Q. Who farms those propert:ies, who

actually does the farming?

A. Bob and Mike Highley.

Q. Do you ever help out with the

farming?

A. No.

Q. What do you do?

A. I work at R & R Fabrications in

St. Henry.

Q. What do you do there?

A. CNC operator.

Q. What's a CNC?

A. Computer, I guess you want to call

it. Program it. You run stuff on this big table,



13

E

E

1

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

glass and plastic and wood.

Q. And do you know what the

arrangement with the Highley's is, do they lease

the property?

A. Cash rent it.

Q. Do you know what they pay or what

she pays them?

A. Jim -- I don't know exactly what

No. I don't know what it is.

Q. Do they take the crops, do they, do

they keep what they grow?

MS. BREWER: Objection.

A. Don't know what you're talking

about.

Q. Do they keep the proceeds of the

farming; in other words, they farm the property?

A. Yeah.

MS. BREWER: Objection.

Q. The wheat, the corn -- the wheat,

whatever grows, do they keep it or does your

mother or does somebody else get the crops?

A. Get lost on that.

Q. Okay. They have a --

A. Cash rent, they give money, 2 don't

know how much it is.
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right?

A. Well, they take it away, I guess.

Q. Okay. All right. Yes. All right.

That answers that. Do you know is that a -- Do

you know if that's an oral or written lease or

arrangement they have?

A. Couldn't tell you.

Q. How far -- Let's go with -- Where

are these two parcels in relationship to the west

end of the Grand Lakes-St. Mary's?

A. They're right there -- The 45

acres?

Q. Yes. Is that the closer one?

A. That's the closer one. That is

right there where the beaver comes in this Wabash.

Q. Is it right up against it?

A. But the land is still on the

Wabash, but the beaver is right next -- they merge

where that 45 acres is.

Q. Where is the Beaver Creek in

relationship to the 45 acre parcel?

A. I'd say it's just east of it, just

a little bit. I mean it did -- Well they merge -

it merges right on Sheet's actually. It's right
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before the 45 acres takes effect.

Q. Sheet's is another property owner?

A. Yeah.

Q. How far is the 45 acre pax-cel, the

edge of that parcel to the intersection of the

spillway and where it meets up with the --

A. I don't know.

Q. -- the lake, the Beaver Creek?

MS. BREWER: Objection.

A. I don't know how many miles that

is, I dori't know.

Q. Do you know whether either of these

parcels are in the flood plain area?

MS. BREWER: Objecti.on.

A. Yeah, I think it is.

MS. BREWER: And I'm going to

irrstruct you not to guess. If you know,

you can answer, but you don't need to

guess.

Q- Do you know for sure if it's in a

flood plain or not? -

A. Don't know.

Q. Okay. Are there any manmade

structures on either of those parcels?

A. Not that I know of.
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of land is it?

MS. BREWER: Objection.

A. Don't know.

Q. Do you know anything about the

soil, what the soil is made out of?

A. No.

Q. Ilave you ever done any farming?

A. Yeah, with dad, but I'm like a hum,

I'm just hired hand. You're the son, you just

farm, I don't -- I just tear ground up and tells

you where to go. I don't know much about the soil

or nothing, so.

Q. Okay. And that's fine. That's

okay. I've got to ask you these questions, and if

you don't know, that's perfectly all right.

Do you know if these parcels are

level with the ground?

MS. BREWER: Objection.

Q. Are they flat?

A. No.

Q - Tell me about that?
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A. It's the river bottom, it's uneven.

Q. Do you know how high it gets, how

low it gets?

A. Two big floods, there's spots, I'm

estimating 10 feet.

Q. All right_

A. And some times it could be 3 feet.

Q. Are any part on either parcel, are

those in parcels entirely farmed, are there any

parts that you can't farm on?

A. It's all farminq.

Q. And all of, both of them are

totally farmable?

A. Farmable, yeah.

Q. Okay_ Do you know about any

drai.nage on those properties?

MS. BREWER: Objection.

Q. Any drainage system?

A. All I know is there's tile in the

field, that's all.

Q• Do you know how long those tiles

have been there?

A. No.

0
2411 Q- You lived on one of those parcels,

correct?25
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A. Yeah.

Q. Your affidavit says from 1956 to

1983, is that right?

A. Yes.

Q. Were you born in 1956?

A. Yes, I was.

Q. Is there still a house on that

parcel?

A. House and adjacent buildings.

Q. okay. Now, I -- Let me take you

back to an earlier question, 'cause I believe I

asked you whether there were any manmade

structures on either one, and that's okay. LeL's

go with the 140 acre one. Including any

buildirigs, are there any structures on that one?

A. I misunderstood, yeah.

Q. That's all right. What's on the

big parcel besides land?

A. The house, machine shed, barn, an

old furring house.

Q. And-old what?

A. Furring house, hogs. That's what

dad called it, and old grainery and six grain

bins. Yeah.

0. All right. How about the other
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parcel?

Q -

Nothing.

Who currently li.ves in the house on

the larger parcel?

A. Nobody.

Q. Is it vacant?

A. It's vacant.

Q. Is it livable?

A. Yeah.

Q. How Jong has it beeri vacant?

A. January of '04.

Q- Was it occupied by your mother

until then?

A. Yes, it was.

Q. So it became vacant when she went

to the nursing home?

A. Yes.

Q-

anyone?

Has that house ever been leased to

A. No.

Q - Do you know whether you or Opal

Post or anyone else has tr.ied to lease or sell.

that house?

A. No.

Q. Do you know why you haven't? Do
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you know why not?

A. Brother is in charge.

Q. Okay. Make no decision?

A. No decision_

Q. The parcel that you live on that's

next, that you currently live on, you say that's

-- is that on the other side of the street there?

A. Yes.

Q•

what?

Okay. And that street again is

A. Carmel Church Road.

Q. Carmel Church Road. Is it

C-a-r-m-e-l?

A. Yes, it is.

Q. Does the parcel that you live on

get flooded?

A. No, it doesn't.

Q. Is that -- why is that?

MS. BREWER: Objection.

Q. Do you know why you don't get

flooded?

A. It's on the other side of the road.

Q• All right. I'm gonna ask you some

questions about your mother's property, and these

go before the spillway was changed in 1997, all
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right.

A. Yes.

Q. okay. Did either of those

properties, did you ever see that property flood

before 1997, and by "flood" I mean "standing

water?"

A. Yes, I did, but --

Q. Go ahead.

A. -- not to the extent it does now.

Q. All right. When would it flood on

those properties?

A. Estimate --

Q. Yes, from your memory.

A. Maybe once every five years.

Q. All right. How much of the land

will get flooded?

A. Forty-five acres, maybe 30 of it

with only a couple feet of water on it. The 140

acres, maybe, estimate, a third of it, and same

thing, a couple feet of water on it.

Q. How long would the water stay ori

the land?

A. Couple days at the most it be back

Q. Do you know what caused the25
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A. Maybe we had a lot of, too much

rain at one time, I'm just guessing. Estimate, I

guess. I shouldn't say "guess." Too much rain,

probably too much rain.

Q. All right. Do you recall -- Again,

this is all before '97, when those properties

flooded, was the -- was Beaver Creek overflowing,

a].so?

A. Not to my knowledge.

Q. Okay. So then is it possible, do

you think they flooded because some land was low

lying and the rain collected, is that --

MS. BREWER: Objection.

Q. -- possible?

A. I don't know.

Q. Was there a time before 1997 that

you recall where Beaver Creek overflowed?

A. Don't know.

You don't remember the last time it

fl.ooded -before '97, do you?

A. No.

Q• You said Mr. Highley and somebody

0
24 11 else farmed the property?

A. Him and his boy.25
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A. Bob's the dad and Mike is the one

son.

Q. How long have they been farming

your mother's parcels?

A. I think dad started in '89,

estimaLe.

Q. Dad, you mean the --

A. When dad was still living.

Q. Oh, okay.

A. He's the one that got 'em started.

Q. All right. Before '97 when the

spillway was changed, do you know whether the

flooding that happened before them ever caused any

damage to the property?

A. No.

Q. No crop losses before 1997?

A. If it was it was minor.

Q. Okay. Did you say before '97 the

highest was, what, maybe 2 feet?

A. My estimate, yeah.

Q. And based on your earlier answer,

it maybe deeper i.n some places than others on

those properties?

A. Because the land is uneven, yes,
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1 it's low spots.

11 2 Q - Is some of the land lower than the

3 bank of the Beaver Creek?

4 A. Don't know.

5 Q. Do you know how much of the --

6 Let's take the larger parcel, the 145 acre otie,

7 140 acre one. Do you know how niuch of that is at

8 a higher elevation than the edge of the road,

9 estimate?

10 A. Higher than the road?

11 Q. Yes.

12 A. Estimate 30 acres.

11
13 Q. How about of the smaller parcel?

14 A. None.

15 Q. Is the smaller parcel flat?

16 A. It's uneven.

17 Q. It's uneven. Do the properties

18 slope? Which way do they slope from the road --

19 MS. BREWER: Objection.

20 Q. -- or do they slope from the road?

21 MS. BREWER: Objection.

22 A. Don't know.

23 Q. They're botti uneven?

E
24 A. Yes.

25 Q. Do any of them slope below the
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level of the Beaver Creek?

MS. BREWER: Objection.

A. Don't know.

Q. Have you or your mother or brother

ever kept any records of any flooding on your

mother's property?

A. Don't know.

Q. You haven't kept any records?

A. Personally I didn't, I don't know

about them.

Q. Do you know anything about how much

income was made off of the farming operations on

either parcel?

A. Don't know.

Q. Do you know whether your mother has

or has ever had crop insurance?

A. Don't know.

Q. Do you know whether your mother has

ever gotten any money from the Government due to

flooding?

A. No.

Q•

not?

You don't know or you know she has

A. Don't know. Put it this way, don't

know.
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Q. Has your property ever been valued

that you know of?

A. My one acre I live on or --

Q. Across the road?

A. Don't know.

Q. Oh, okay. Are you aware of any

sales of farm land in Mercer County and what they

went for?

A. Yes.

Q. Okay. Tell me about what you know.

A. The first one I went to and only

one is last summer.

Q• Okay. Where is that?

A. It is on State Route 49, I don't

know the address. It was a tree farm, and land

went there for like, what was it, 5600 and -- 5600

and 6300 an acre, two parcels.

Q. How big were those?

A. Estimate, I think one was 40 acres
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something, the other one 30 acres, estimate.

Q. Were they side-by-side?

A. Yeah.

Q. Do you know when that sale took

place?

A. Last July.

Q. How did you learn about it?

A. Well, neighbors, everyone just

wanted to know what it was.

Q. Sure. And where is -- where is

that property in relatioriship to your mother's?

A. It's on State Route 49, estimate,

two miles south.

Q- Due south?

A. Well, you got to go -- We're on

Carmel Church Road. You got to go half mile east

or west, then that's 49.

Q. Okay. So about two miles south?

A. Um-hum.

Q. Yes?

A. Yes. Sorry.

Q• That's all right. Do you know who

bought the property?

A. one was an Alig and one was a

Mullenkamp. Do not remember the first names.
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Q. Alig was the last name?

A. A-1-i-g.

Q. Okay. Where are the Alig and

Mullenkarnp properties, where are they in

relationship to Beaver Creek?

A. Across land three miles away.

Q. Do you know whether -- Do you know

-- You say you heard about 'em, do you know

physically, have you seen those properties?

A. You go by 'em, they're right along

the road, so.

Q. Do you know whether those

properties ever flooded?

A. Don't know.

Q - Do you know whether properties near

-- Do you know whether land near there was flooded

from the spillway?

A. Not to my knowledge.

Q- Do you have an opinion of what your

motlier's property is worth?

A. No.

Q. Let's take your mother's parcels

and go, maybe, a mile in all directions. Is the

surrounding property within that, call farm land

that you know of?
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A. Yes, to my knowledge-

Q. Do you know of any residential or

industrial land that's within two miles of the

property?

A. Like somebody's factory do you mean

or?

Q - Yeah, or a housing subdivision or?

A. Not to my knowledge.

Q. All right_ Let's talk about after

the spillway was built, all right. i'd like if

you can take a look at Paragraph 7, and it's at

the bottom of the first page and the top of the

second page. You say as a result of this spillway

replacement and the current management of that

spillway, that your parcels, that these parcels

that your mother owns have flooded every year and

some years they have flooded several times, i.s

that correct?

A. Yes.

Q- A1l right. We haven't gone too far

in 2010. By the way, have the properties flooded

this year?

A. No.

Q. Do you know whether either property

flooded last year?
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A. Yes.

Q. Okay. Which one flooded or did

they both?

A. They both did. There was all minor

flooding, but it did come out.

Q. All right. Do you know what time

of year it flooded?

A. Not right offh.and. I think both --

three times, four times, it was February, March.

Q. Four separate times?

A. Um-hum.

Q. Yes?

A. Yes.

Q. Both parcels?

A. Yes.

Q. And jusL so we're clear by, you say

four times, does that mean it was flooded, stopped

flooding and flooded again?

A. Flooded, went back in, and a week

later, back out aga:in.

Q• Okay. Do you know how deep the

water was when it flooded those times, how deep it

got?

24^I A. Estimate, two feet.

Q. Each time?25
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A. Yes.

Q. Is that by visual observation?

A. Estimate and bring 4 wheeler back

there and just looking it over, 18, 4 wheeler.

Q. And do you know, how long did the

water stay on the land?

A. Couple days.

Q. Each time?

A. Yeah, being minor it was back in a

little quicker.

0. Do you know whether, when it

flooded that was before or after planting started

or was done?

A. Last year?

Q. Yes.

Q.

planting?

That was before.

All four times it was before

A. Yeah.

Q. Any permanent damage to the

property that you know of because of that?

MS. BREWER: Objection.

A. Don't know.

Q. How about in 2008?

A. Yes.
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1 Q. Do you know how many times the

E 2 property flooded in 2008?

3 A. Estimate, at least once.

4 Q. Do you know when?

5 A. It was in the spring_

6 Q. Before planting?

7 A. Yes.

8 Q. How deep?

9 A. Right offhand I don't know.

10 Q. How long was the water there?

11 A. Probably at least a week.

12 Q. In 2008?

13 A. Yeah.

14 Q. One time, you say at least one

15 time?

16 A. At least one time, if I can --

17 Q. How about -- Go ahead.

18 A. I add some to that, because it blew

19 out the bank, that's why it flooded.

20 Q. Tell me about that.

21 A. Erosion, then the bank b]ew.

22 Q. What do you iean "blew?"

23 A. The bank give way.

2411
Q. All right.

25 A. It goes into the field and we got
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to fix it, use mom's money.

Q. What did you need to do to fix it?

A. Highley helped us out and get

somebody lined up and brought someone in to bring

dirt in, pack it back down.

Q- When did that happen, when did you

replace it or when did you fix it?

A. Got it done in late April of '08,

right before planting season.

Q. How about 2007?

A. Don't know.

Q. 2006?

A. Don't know.

Q. 2005?

A. Yes.

Q. Okay. Wtiat do you remember, how

many times did it flood?

A. Had a real big one in January of

'05.

Q. How deep did it get?

A. Some spots up to 9, 10 feet.

Q. Nine, 10 feet?

A. Um-hum.

Q. Yes?

A. Yes.
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Q. Where did it flood that deep, where

did it flood 9 or 10 feet?

A. The 45 acres, down by the road.

It's probably 7 feet deep just by the road from

the land, to the top of the road, and it was at

least a couple feet across the road, the water, so

I mean that's 10 foot right there.

Q. Right.

A. And it ain't our property, and I

know there's -- It went across 49, and I know

that's 10 feet deep.

Q. All right. So there's a ditch or a

drop off from the road which is 7 feet on the 45

acre parcel?

A. Um-hum.

Q. And it was that, plus two or three; is

that what you're saying?

A. Yes.

Q. All right. How long was that

flooded?

A. Up to -- All the whole land or

just --

Q. The 45 acre parcel.?

A. Estimate up to 10 days to two weeks

to get back in.
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Q. Well, was the water -- how long was

the water on the land, 10 days to two weeks?

A. Um-hum, yes.

Q. What about the larger parcel?

A. Same thing, took about 10 days two

weeks before it all back in.

Q. How much of the larger parcel was

flooded in '05?

A. Estimate, 120 acres, I think. Yes,

estimate, 120.

Q. How long?

A. Same period, 10 days to two weeks.

Q. How decp?

A. Anywhere from 3 to 10 feet.

Q. Those being January before

planting?

A. Yes.

Q• I guess, I'm gonna go back, 'cause.

I didn't clarify. For '09, '08 and 107, were both

parcels flooded, the bigger and the smaller one?

A. Oh, well, '09, yes, '08, yes, '07,

don't know.

Q. All right. How about 2004?

A. Don't know.

Q. 2003?
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A. Yes.

Q. Okay. Tell me about that?

A. I don't --

MS. BREWER: Objection.

Q. Go ahead.

A. Don't know.

Q. When did it flood in 2003?

A. On July 4th, Holiday weekend.

Q. Both parcels?

A. Yes.

Q. How deep did it get?

A. Nine to 10 feet in the deep spots,

and 3 feet in low spots.

Was it about the same as it was in

'05?

A. Yes.

Q. How long was the water there?

A. Same period.

Q. That was after planting, right?

A. Yeap, yes.

Q. Lose crops that year?

A. Yes.

Q. How about 2002?

A. Don't know.

Q. You don't recall any specific
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flooding before '03?

MS. BREWER: Objection.

A. Don't know.

Q. Of the times you remember it being

flooded since 1997, were 2003 and 2005 the worse

floods?

A. Yes.

Q- In those instances, did Beaver

Creek over flow, both cases?

A. Yes.

Q- 7n fact, on all of the ones that

you've indicated since 197, did Beaver Creek over

flow?

A. Best to my knowledge.

Q - What damage did -- What damage to

the land was there due to the flooding?

MS. BREWER: Are you talking

post-'07?

MR. COLE: Yes, yes.

Q. What --

A. This is after '97?

Q. Yes. All -- At this point, all --

MR. COLE: That's a good point,

Martha.

Q. These all still deal with post-'97.
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A. What kind of damage?

Q. Was there any physical dainage to

your property?

A. I think so, there's erosion,

there's soil compaction, ground packs.

Q- Have you seen that, have you

personally witnessed that?

A. Yeah, I've been out there when the

Highley's farm it, yes.

Q- Were you able to detect, determine

from your observation that the land was damaged

permanently?

A. -Looking at it, yeah. I know I

don't know soil, but I can tell when the water was

on there it was damage.

Q• What about when the water leaves,

is it permanently damaged?

A. Not permanently, no.

Q - You can still -- Once the water is

gone you can still grow on it, right?

A. Yes, you can.

Q. Did, after any of this flooding,

did your mother or did anyone on her behalf go to

any government agencies for help?

A. Don't know.
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Q. When the property flooded, was your

mother still able to get into her house?

A. Yes.

Q. How come?

A. Higher ground.

Q. She was able to get off her

property?

A. Yes.

Q. Was any part of her house,

including the basement flooded?

A. No. You mean buildings?

Q. Yes.

A. No.

Q. How many acres were flooded --

Let's go with the big parcel, first. How many

acres were flooded in 2003, estimate?

A. Estimate, 120.

Q•

parcel?

And how about of the 45 acre

A. All 45.

Q. And what about in '08? I think

maybe you answered that, but I'm asking again,

about the same?

A. '08 or --

Q. Oh, '07? No. You said it flooded
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in '08, correct?

A. Only 'cause -- Well, 'cause of the

spillway, but Lhe bank blew, yeah, it flooded.

Q. Oh, the other big one was '05?

A. '05.

Q. I'm sorry. I got confused there.

A. I thought about what you were

saying.

Q. Yeah.

A. But mostly I -- No.

Q. How any, how much of 145 acre, 140

acre --

A. 120.

Q. Okay.

A. Estimate, 45, the whole 45 the

other one.

Q. Are you able to see -- You're able

to see the property from your house?

A. You can look out my front window.

Q. You ever hunt on that property?

A. Ain't a hunter.

Q. Is anyone?

MS. BREWER: Objection.

A. No.

Q- Have farm animals ever lived on
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A. Hogs years ago.

Q. When was the last time hogs were

there?

A. '74.

Q. It's a long time ago. Do you know

if anything has been done to your mother's

property because the flooding to try to make it

less, less the impact on it?

MS. BREWER: Objection.

A. Don't know.

Q. Did your mother or anyone on her

behalf complain to ODNR, any governnient agencies

because of what had been done to the spillway?

MS. BREWER: Objection.

A. Don't know.

MR. COLE: Just a minute.

(Off the record)

MR. COLE: Are we back on?

COURT REPORTER: Back

on the record.

Q. I'm gonna take you back. I think

we back to 2002. Did you tell me whether you

recall any flooding in 2002?
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A. Don't know.

Q. 2001?

A. Don't know.

Q. 2000?

A. Don't know.

Q. 1989?

A. Don't know.

Q. 1998?

A. Don't know.

Q. 1997?

A. Don't know.

Q. And let me ask you: When you say

you don't know, you don't know whether it flooded

at all during those years; is that what you mean

by "I don't know?"

A. Don't know. I knew it flooded, but

I don't know what times, what years.

Q- Do you know how much it flooded in

those early years?

A. This is after '97?

Q. Right.

A. How many times? My estimate, at

least every other year or something. I know

Highley's had to replant average every other year.

Q• Could their need to replant be
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based on ariy other reason?

A. No.

MS. BREWER: Objection.

Q. You ever had any drought ori those

properties?

A. At least one.

Q. When was that?

A. '89.

Q. Any time since then?

A. Not that I know of.

Q. But it's possible?

MS. BREWER: Objection.

A. Possible.

Q. All right. Would drought affect

crops?

MS. BREWER: Objection.

A. Don't know.

Q. could a drought kill crops on the

property

MS. BREWER: Objection.

Q, you're not getting water, could

it?

MS. BREWER: Objection.

A. Don't know.

MR. COLE: You don't know? Thank
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you.

MS. BREWER: Okay. I have a couple

follow-up questions.

DIRECT EXAMINATION

BY MS. BREWER:

Q - Mr. Post, I believe you testified

that the soil compaction on your property was not

permanent. How do you fi_x soil compaction?

A. Don't know.

Q. Okay. Is that something that has

to be fixed after every time it floods, do you

know?

MR. COLE: Objection. He said he

didn't know.

MS. BREWER: He said he didn't know

how to fix it.

A. I don't know how to fix it.

MR. COLE: All right.

Q. Do you know if it has to be fixed

every time?

A. Don't know.

Q. Okay. And sone of the other

damages that you testified to in your affidavit

that we talked about were that the bank erosion.

Do you think that the banks have been permanently
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damaged from erosion?

A. Yes.

Q. And why do you think that?

A. The banks blow out, and I've been

back there and I've seen it. I've seen it washing

out and the trees are falling in.

Q. Okay. The trees are falling in?

A. Uin-hum.

Q. Okay.

A. It's erosion on the banks.

Q. Was any of that happening before

1997?

A. Not to this exLent.

Q. In your affidavit you also said

that there is sand, stone, silt and other debris

that's been deposited. Is the sand, stone and

silt deposits on something that stays on the

property?

A. Yes, it does, especially sand.

Q. Okay. So that's a permanent damage

to the property?

A. Yes, it is.

Q. Okay. And you inentioned that the

trees are falling in?

A. Yes.
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Q. And that's also permanent damage to

the property?

A. Yes.

Did you ever have heavy rain in the

area before 1997?

A_ Yes, but don't know the years.

Q- Okay. One of the other things we

talked about was whether you had an opinion about

value of your property, your mother's property,

and you said that, no, you didn't have an opinion

about the value. Do you think that the property

would be worth more if it didn't flood?

A. Yes, it would.

MS. BREWER: Okay. I think those

are the only questions that I have.

RECROSS-F,XAMINATION

BY MR. COLE:

Mr_ Post, I'm gonna have just a few

follow-ups based on her questions. When have you

seen evidence of silt bank erosion on your

mot-her's property?

A. I go back there and look a couple

times a year.

Q. When was the last time you saw

evidence of erosion?
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A. Last fall.

Q. And what was different when you

went last fall that had been there before?

A. You can see -- how it -- don't know

how to describe it, it just is washing out: in the

river on the banks.

Q. Had you done anything to correct

that?

MS. BREWER: Objection. It's asked

and answered.

A. Don't know. No.

Q. Which is it?

A. Well, no, no, haven't. You said

fix it, no.

Q. When is the last time you saw trees

cave in or fall in?

A. Don't know.

Q. You said that that did occur before

1997 but not to the same extent?

A. That's right.

Q. You answered Ms. Brewer's question

that you thought it was, the property was worth

less because of the flooding thari it would be

without the flooding?

A. I don't know how much it's worth,
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but, yeah, I think it would be worth more if it

didn't flood.

Q. Is that just your lay opinion on

that?

MS. BREWER: Objection.

A. It's my opinion.

Q. Is that just your opinion? Do you

have any -- What do you have to support that other

than your observation?

A. I just think that no one is gonna

want to farm it if it floods all the time. Would

anybody?

MR. COLE: All right. I think

that's all. Thank you very much.

MS. BREWER: Okay. You have the

opportunity to read your transcript when

it all gets typed up and check to make

sure everything that you said was

accurate and then sign it to say that

you read it over. Would you like to do

that?

MR. POST: Does everybody sign it?

MS. BREWER: I would recommend that

you take the chance to read it over.

MR. POST: Yeah.
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MS. BREWER: Yes?

MR. POST: Yes.

MS. BREWER: Okay. Great.

MR. COLE: Thank you, Mr. Post,

nice to meet you.

(At 2:00 p.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO

) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said MICHAEL POST was by

me first duly sworn to depose the truth, the whole

truth, and nothing but the truth, that the

foregoing is the deposition given at said time and

place by said MICHAEL POST; that said deposition

was taken in all respects pursuant to agreement

and stipulations of counsel hereinbefore set

forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 7th day of

March 4, 2010.

71^2^^^^ VL_^ ?!^^
My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio



AFFIDAVIT OF MICHAEL POST
STATE OF OLIIO

) ss:

COUNTY OF MERCER

My name is Michael Post. I ani over the age of 21, and I am competent to niake this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. 1

state as follows:

1. Opal L. Post is a Relator in this mandamus action seeking compensation foT the

property taken by Respondents Ohio Department of Nattual Resources and Sean D. Logan,

Director. Director (collectively "ODNR'").

"'. Opal L. Post is my mother.

3. Specifically, Opal L. Post is an owner of real estate described as Mercer County

Parcel Numbers 29-004200.0000 and 28-011400.0000.

4. l lived on Mercer County Parcel Number 29-004200.0000 froin 1956 until 1983.

5. From Julv, 1983 to the present I have lived continuously in a parcel adjacent to

29-004200.0000.

6. Since ODNR replaced the westem spillway of Grand Lake St. Mary's in 1997 and

uiidertook its current lake level management practices, which include maintaining increased lahe

levels and tise of the westem spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Numbers 29-004200.0000 and 28-011400.0000 have been subject to

continuing, persistent, frequent, and inevitable increased severe flooding from the western

spillway of Grand Lake St. Mary's.

7. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 29-004200.0000 and 28-

011400.0000 have flooded every year and some years, they have flooded several times. On each
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occasion, 29-004200.0000 and 28-011400.0000 were inundated with water at depths varying

frorn approximately three to ten feet.

8. Since ODNR's replacement of the westem spillway and its cm-rent management

practices, Mercer Cotmty Parcel Numbers 29-004200.0000 and 28-011400.0000 floods more

rapidly and remains flooded for longer periods of time. On each occasion of flooding. Mercer

County Parcel Nunibers 29-004200.0000 and 28-011400.0000 remained inundated with water

for a period of up to two weeks.

9. Prior to ODNR's replacement of the western spillway and its current management

practices, Mercer County Parcel Nvnbers 29-004200.0000 and 28-011400.0000 had less

frequent flooding, never flooded as much, never flooded over as large an area, never flooded for

as long.

0 10. To date, the rnost invasive flood occurred in 2003 with approximately 124 acres

of Mercer County Parcet Nutnber 29-004200.0000 being flooded with approximately three to ten

feet for approximately up to two weeks.

11. To date, the most invasive tlood occurred in 2003 with all 45 acres of Mercer

County Parcel Number 28-011400.0000 being flooded with approxitnately three to ten feet for

approximately up to two weeks.

12. Mercer County Parcel Numbers 29-004200.0000 and 28-011400.0000 also

experienced severe flooding in 2005, including all 45 acres of Mercer County Parcel Number 28-

011400.0000.

13. Mercer County Parcel Numbers 29-004200.0000 and 28-011400.0000 also

experienced severe flooding in 2008.

DON000535
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14_ Mercer County Parcel Numbers 29-004200.0000 and '-8-01 1400.0000 were again

flooded as recently as spring 2009 on four separate occasions.

15. As a direct result of the flooding_ Mercer County Parccl Numbers 29-

004200.0000 and 28-01 1400.0000 have suffered damage in the fomt of crop losses, field and

bank erosion, the deposit of sand, stone, silt and other debris, soil compaction, drainage tile

failure and destruction of trees.

i 6. The flooding caused by ODNR hac substantially destroyed the value of Merccr

County Parcel Numbers 29-004200,0000 and 28-011400.0000.

19 I believe that the intermitient, continuing, persistent, frequent, and increased

severe flooding froni the westem spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the westem spillway and ODNR's current management

practices.

FURTHER AFFIANT SAYETH NA,IJGHT.

Michael Post

Sworn in my presence and subscribe<i before me this 2 day of August, 2009.

JOSEPH R. MILtER
qnorney at Law

Notary Public, Slate of OMo
My Commisuon Has Nofvtwae

Secuon 147.030.C.
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1 STIPULATIONS

2 it is stipulated by and among counsel

3 for the respective parties that the deposition

4 of CHARLES ROWAN, the witness herein, called by

5 the Relators, under the applicable Rules of

6 Federal civil Court Procedure, may be taken at

7 this time by the notary pursuant to notice and

8 by agreement; that said deposition may be

9 reduced to writing in stenotypy by the notary,

10 whose notes thereafter may be transcribed out of

11 the presence of the witness; and that the proof

12 of the official character and qualification of

13 the notary is waived.

14

15

11

16

17

18

19

20

21

22

23

24

-=0=-
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CHARLES ROWAN

FEBRUARY 25, 2010

E

1 CHARLES ROWAN

2 being first duly sworn, as hereinafter

3 certified, deposes and says as follows:

4 EXAMINATION

5 BY MR. MILLER:

6 Q. Good afternoon, Mr. Rowan. We met

7 briefly off the record. But for the record, i'm

8 joe Miller. I represent who i'll call the Doner

9 relators in the lawsuit brought against ODNR.

10 could you please state your full name

11 for the record.

12 A. charles Gregory Rowan.

13 Q. what is your current position,

14 Mr. Rowan?

15 A. Deputy legal counsel.

16 Q. Have you given a deposition before?

17 A. I have.

18 Q. Approximately how many times?

19 A. Once.

20 Q. was that in your role at ODNR?

21 A. Yes.

22 Q. Approximately how long ago was that?

23 A. Several years ago. I don't know exactly

24 how many.

11 Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675

pri@priohio. corn - www. priohfo. corrm
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CHARLES ROWAN

FEBRUARY 25, 2010

E

E

E

1 Q. To your knowledge, were you a fact

2 witness in that matter?

3 A. Yes.

4 Q. And to what did that matter relate?

5 A. it related to a -- wow, what would we

6 call that -- a lawsuit between several

7 municipalities Akron, Medina -- not Medina. i

8 can't remember all the names. But they had sued

9 Akron over their use of water on the Cuyahoga

10 River.

11 Q. were you just a third-party witness in

12 that action?

13 A. Correct.

14 Q. Did you meet with anyone about your

15 deposition today?

16 A. Yes.

17 Q. counsel?

18 A. Counsel.

19 Q. Anyone else?

20 A. No.

21 Q. when we say "counsel," are you referring

22 to Mr. Martin and/or Ms. Worly?

23 A. Mr. Martin and/or Ms. worly, talked with

24 other counsel on the team.

Professional Reporters, lnc. (614) 460-5000 or (800) 229-0675

pri@priohio. com - www. priohio. corn
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CHARLES ROWAN
FEBRUARY 25, 2010

E

1 Q. such as whom?

2 A. Bill -- William Cole, Dale vital. I

3 think that's it.

4 Q. Did you review any documents in

5 preparation for your deposition today?

6 A. The interrogatories.

7 Q. The answers to interrogatories provided

8 by ODNR?

9 A. uh-huh.

10 Q. You need to answer yes or no.

11 A. Yes. I'm sorry.

12 Q. That's okay. Could you describe for me

13 your educational history starting with high

14 school.

15 A. went to St. Francis Desales High School

16 in Toledo, Ohio; university of Dayton, college.

17 Q. when did you graduate from Dayton?

18 A. 1986.

19 Q. when did you go to law school?

20 A. 1986 to 1989.

21 Q. From where did you graduate, Mr. Rowan?

22 A. The Ohio state University.

23 Q. could you describe for me your work

24 history after graduating from Ohio state in

Pmfessional Reporters, lnc. (614) 460-5000 or (800) 229-0675

pri@prfohio.corn - www.priohio.com
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CHARLES ROWAN

FEBRUARY 25, 2010

E

1 1989?

2 A. I worked for the Ohio Court of claims

3 and the department of natural resources.

4 Q. During what period of time did you work

5 for the court of claims?

6 A. 1989 to 1996.

7 Q. what was your position there?

8 A. staff attorney.

9 Q. were you actually employed by the court

10 of claims itself?

11 A. Yes.

12 Q. Did you go directly from the court of

13 claims to ODNR?

14 A. Yes.

15 Q. Have you been continuously employed by

16 ODNR from 1996 through today?

A. Yes.

Q. what other positions have you held at

ODNR?

A. Deputy chief counsel.

Q. This entire --

A. Yes.

Q. That entire period of time your title

24 was deputy legal counsel?

17

18

19

20

21

22

23

Professional fteporters, Inc. (614) 460-5000 or (600) 229-0675

prl@pnohio.com - www. priohio. corn



9
CHARLES ROWAN

FEBRUARY 25, 2010

1 A. Yes.

2 Q. what do your duties entail as deputy

3 legal counsel for ODNR?

4 A. Review of contracts, negotiation of

5 contracts, providing legal advice, coordinating

6 litigation. Any sort of matters with outside

7 counsel, and that sort of thing.

8 Q. i'm not asking about any particular

9 matter, but just generally, could you describe

10 what you mean by "coordinating litigation."

11 A. serving as a middleman, I suppose;

12 receiving things like discovery and filings,

7.3 court decisions, all sorts of things like that;

14 distributing that to the necessary parties

15 within the agency; organizing responses, that

16 sort of thing.

17 Q. Are you aware of a lawsuit filed by Tom

18 Case and Case Leasing against ODNR?

19 A. Yes.

20 Q. How, if at all, would you describe your

21 involvement in that litigation?

22 A. It would be that coordination function;

23 working with the assistant attorney general,

24 coordinating the responses that were required of

E Professiona! Reporters, lnc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

1 us; discussing strategy and approach.

2 Q. From a legal standpoint --

3 A. Yes.

4 Q. -- did you have primary responsibility

5 within ODNR for that case?

6 A. Yes.

7 Q. Did any other attorneys within ODNR

8 assist you in that role?

9 A. NO.

10 Q. Not Tony Logan?

11 A. NO.

12 Q. Are you aware of a case filed against

13 ODNR by Leo Post and other farmers in Mercer

14 county?

15 A. Yes.

16 Q. How, if at all, would you describe your

17 involvement with that matter?

18 A. No different from the other case, same

19 coordination role.

20 Q. An internal coordination role on behalf

21 of ODNR?

22 A. Internal coordination, yes.

23 Q. Would you say you had primary

24 responsibility for that matter within ODNR?

professional Reporters, lnc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

E

1 A. Yes.

2 Q. Did any other attorney assist you in

3 coordinating that information within ODNR?

4 A. No.

5 Q. Not Tony Logan?

6 A. No. There are assistant AGS that are

7 stationed at ODNR. They would have been the

8 trial counsel for that, so i would have worked

9 with them.

10 Q. But they are employees of the attorney

11 general's office?

12 A. That's correct, yes.

13 Q. You understand you are here today to

14 give a deposition, because you verified answers

is to interrogatories in the Doner litigation, the

16 litigation filed by my clients I referenced

17 earlier. What has your role been internally

18 within ODNR with regard to the Doner litigation?

19 MR. MARTIN: objection as to any

20 attorney-client communication.

21 A. The same as usual, coordination.

22 Q. coordinating the litigation?

23 A. uh-huh.

24 Q. Do you have primary internal

E Professional Reporteis, Inc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN
FEBRUARY 25, 2010

E

1 responsibility for that?

2 A. Yes.

3 Q. Have any other attorneys within ODNR

4 assisted you in that role?

5 A. No.

6 Q. Not Tony Logan prior to his leaving

7 ODNR?

$ A. No.

9 Q. You are not named on any of the

10 pleadings as counsel of record in the Doner

11 litigation. Correct?

12 A. That's correct.

13 Q. Do you ever appear as counsel of record

14 on matters involving ODNR?

15 A. Not that I'm aware of.

16 Q. Have you spoken to any third parties

17 outside of ODNR concerning the Doner litigation?

18 A. zn passing.

19 Q. who, specifically, do you recall

20 discussing that matter with in passing?

21 A. I don't recall anyone specifically, but

22 I know that i've talked about it. I've said, we

23 got sued by 87 people.

24 Q. Beyond, as you call it, passing

E Professiona! Reporters, Inc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

1 conversation such as that, do you recall any

2 substantive conversations with anyone outside of

3 oDNR? certainly, i don't mean to ask about

4 outside lawyers for oDNR, just other persons.

5 A. No.

6 Q. You recognize that you did testify in

7 this matter by verifying interrogatory answers;

8 is that correct?

9 A. Yes.

10 Q. Is that something you have done

11 previously on behalf of ODNR?

12 A. I don't think so.

13 Q. You believe this may have been the first

14 time that you verified interrogatory answers on

15 behalf of oDNR?

16 A. I think it may be.

17 MS. WORLY: Do you have a second copy,

18 by any chance?

19 MR. MILLER: i don't, no.

20 MR. MARTIN: Joe, did you say number 1?

21 MR. MILLER: Yes.

22

23

E

-=0=-

(Deposition Exhibit 1 marked.)

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

1 BY MR. MILLER:

2 Q. Mr. Rowan, I've handed you what we've

3 had marked as Exhibit 1. Do you recognize this

4 document?

5 A. Yes.

6 Q. Are these the answers on behalf of the

7 ohio Department of Natural Resources that you

8 verified in the Doner litigation?

9 A. Yes, they appear to be.

10 Q. More specifically, let's turn, if we

11 could, to page 11, the final page of the

12 exhibit.

13 A. Yes.

14 MR. MARTIN: i'm sorry -- never mind,

15 sorry. i was looking at the wrong page numbers.

16 Actually, it goes up to 14, and then there's a

17 page at the end.

18 MR. MILLER: That's my mistake, then. I

19 appreciate that.

20 BY MR. MILLER:

21 Q. The last page of the exhibit is numbered

22 11. Do you see that?

23 A. I do.

24 Q. is that your signature that appears on

E Professiona! Reporters, (nc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

E

1 the verification?

2 A. Yes.

3 Q. You signed this as Charles Rowan, being

4 first duly cautioned and sworn, hereby state

5 under penalty of perjury that the foregoing

6 answers to relators' first set of

7 interrogatories are true and accurate. is that

8 correct?

9 A. Yes.

10 Q. You knew these answers to be sworn

11 testimony in this matter. is that right?

12 A. That's correct.

13 Q. They were given under oath?

14 A. Correct.

15 Q. And under penalty of perjury.

16 A. Yes.

17 Q. And when you verified these answers,

18 Mr. Rowan, did you understand that you were

19 doing so on behalf of ODNR?

20 A. i did.

21 Q. Generally -- we'll talk more

22 specifically about certain answers here. But

23 generally, Mr. Rowan, what did you do to satisfy

24 yourself as to the accuracy of these answers to

Prolessiona] Reporters, Inc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

0 1 interrogatories?

2 A. i reviewed the interrogatories,

E

E

3 discussed the information that was requested

4 with those individuals listed; for instance, in

s response to number 1, who would have firsthand

6 knowledge of the matters, and satisfied myself

7 that they were providing reliable information.

8 Q. would you say you, yourself, have any

9 firsthand knowledge that was used in responding

10 to these interrogatories?

11 A. Let's take a look. Yeah, I would say I

12 have some firsthand knowledge.

13 Q. Let's discuss that first.

14 A. Okay.

15 Q. Take what time you need to review the

16 document. in response to what interrogatories

17 do you believe you had firsthand knowledge that

18 was provided in answering these interrogatories?

19 A. i would have firsthand knowledge as to

20 1, as to who would be individuals to respond to

21 interrogatories; firsthand knowledge as to

22 number 4, who would be some potential fact

23 witnesses; firsthand knowledge as to number 5,

24 who would be some potential expert witnesses;

Professional Repotters, lnc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN
FEBRUARY 25, 2010

E

1 possibly some firsthand knowledge as to number

2 7.

3 Q. some firsthand knowledge as to number 7?

4 A. uh-huh.

5 Q. And number 7 relates to the

6 nonprivileged communications had concerning

7 allegations and claims of relators.

8 A. Right. To the extent that I would know

9 them, perhaps some under number 9.

10 Q. Number 9 asks, what, Mr. Rowan?

11 A. Identify all persons with knowledge of

12 any or all relators' allegations or claims. so

Av^ 13 I could -- i would have some knowledge of who at

14 ODNR would have knowledge, I suppose, of the

15 claims or allegations or underlying facts.

16 Q. Any other interrogatory answers in which

17 you believe you had personal knowledge of the

18 substance?

19 A. I would say number 10, in that I could

20 look and see what reports there were. They

21 didn't prepare reports for me; number 8. i

22 think that's it.

23 Q. okay.

24

11

-=0=-
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CHARLES ROWAN

FEBRUARY 25, 2010

1 (Deposition Exhibit 2 marked.)

2 -=0=-

3 Q. Mr. Rowan, this is what we've had marked

4 as Exhibit 2. I will represent to you that i've

S simply made a copy of civil Rule 33(A) -- excuse

6 me, Civil Rule 33 pertaining to interrogatories.

7 Are you generally familiar with Rule 33?

8 A. I don't normally use it in my practice.

9 Q. if I could, then, let me direct you to

10 the second page, and in particular to paragraph

11 number 1, 33(A)(1).

12 0o you see that that section of the rule

13 states that "If the party served is a public or

14 private corporation or a partnership or

15 association, the organization shall choose one

16 or more of its proper employees, officers, or

17 agents to answer the interrogatories, and the

18 employee, officer, or agent shall furnish

19 information as is known or available to the

20 organization."

21 Do you see that?

22 A. Yes.

23 Q. would you say that you were the proper

24 employee chosen to provide answers on behalf of

11 professional Reporters, lnc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN
FEBRUARY 25, 2010

1 ODNR to the interrogatories we were looking at?

2 MR. MARTIN: Objection. You can answer.

3 A. Yes.

4 Q. Did you understand in providing those

5 answers you were furnishing information as it

6 was known, not just to you, but known and

7 available to ODNR?

8 A. Yes.

9 Q. okay. with that, then, let's take a

10 closer look at the answers to interrogatories.

11 Let's begin with the answer to interrogatory

12 number 1 that appears on page 6. I believe this

13 was one of the interrogatories you identified as

14 an answer for which you had at least some

15 personal knowledge. is that correct?

16 A. Right.

17 Q. Describe for me what in this answer is

18 based upon your own personal knowledge, rather

19 than information known or generally available to

20 ODNR.

21 A. I knew the individuals who were

22 providing responses.

23 Q. Each of the individuals listed here?

24 A. Some of them, I know, I interact with on

E Professronal Reporters, fnc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

1 a regular basis. some of them are people that I

2 don't see on a regular basis, but i'm familiar

3 with all these individuals, i believe, yes.

4 Q. Correct me if i'm wrong, i don't want to

5 misstate your prior testimony.

6 Did I understand you to say that you had

7 spoken with each of the individuals listed in

8 interrogatory 1 related to the answers to

9 interrogatories?

10 A. I don't think so.

11 Q. okay.

12 A. I don't think I said that.

13 Q. Did you meet with or speak with each of

14 these persons in order to help formulate the

15 interrogatory answer?

16 A. No.

17 Q. How was this interrogatory answer

18 prepared on behalf of ODNR?

19 A. i spoke with key people who had

20 information that would be responsive to the

21 interrogatory. And they named other people who

22 would have information in response. i'm not

23 sure that all of the people who are listed here,

24 in fact, provided information.

E Proressional Repotters, Inc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN
FEBRUARY 25, 2010

E

1 Q. oh, really?

2 A. Yeah.

3 Q. This may be a more expansive list than

4 the people that ultimately provided documents or

5 information?

6 A. It could be.

7 Q. Let's take that in turn.

8 First, let me ask you, with which key

9 people did you speak in order to answer

10 interrogatory 1 on behalf of ODNR?

11 A. Dave Mohr, Gene wells, Mark ogden, Jay

12 Dorsey, Glen Cobb.

13 Q. i'm sorry, i'm not writing as fast as

14 you are speaking here. ogden, Dorsey, Cobb.

15 i'm sorry, go ahead.

16 A. Brent Culver, Brian Miller, William

17 Cole.

18 Q. I don't care to know what you discussed

19 with Mr. Cole in responding to this

20 interrogatory.

21 But let me ask you, did you, yourself,

22 Mr. Rowan, draft this answer to the

23 interrogatory?

24 A. It was drafted by -- I don't want to say

E Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN
FEBRUARY 25, 2010

1 by committee, but I drafted some answers, other

2 answers were drafted by other attorneys.

3 Q. specifically to interrogatory 1, you

4 believe you drafted some portion of it or had

5 some input to how it was drafted?

6 A. i guess it depends on how you mean

7 "drafted." I mean, did I write this out? No.

8 Did I provide some of the names? Yes.

9 Q. Mr. Mohr, did you provide his name?

10 A. I couldn't say for sure if I provided

11 his name specifically for the document.

12 Q. But he is one of the key people you

13 spoke with?

14 A. That's correct.

15 MS. WORLY: I would like to take a break

16 just for a minute. Let's go off the record. we

17 would like to go out in the hallway.

18 (Recess Taken.)

19 BY MR. MILLER:

20 Q. Mr. Rowan, before Ms. worly asked for

21 that break we were discussing the answer to

22 interrogatory number 1.

23 David Mohr, chief engineer, is listed

24 there. And in parens after his name it says

E Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675
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CHARLES ROWAN

FEBRUARY 25, 2010

1:1

1 "Construction Records Engineering studies and

2 Analysis."

3 is that substantive information that

4 Mr. Mohr provided in response to this

5 interrogatory?

6 A. i think i provided that information.

7 Q. The actual description.

8 A. Yes.

9 Q. Do you recall what, if any, construction

10 records, engineering studies and analysis

11 Mr. Mohr provided?

12 A. No.

13 Q. Nothing at all?

14 A. I don't recall.

15 Q. Nothing specific comes to mind?

16 A. No.

17 Q. The next name is Bob sneller. And after

18 his name in parens it says "5urveys, maps,

19 property instruments, analysis and data." Do

20 you see that?

21 A. Yes, z do.

22 Q. is that meant to indicate what

23 substantive information he provided in answering

24 these interrogatories?
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1 A. That's -- yes.

2 Q. what surveys, maps, property

3 instruments, analysis or data did Mr. sneller

4 provide?

5 A. I don't recall.

6 Q. You don't recall any specific documents

7 or information he provided?

8 A. No.

9 Q. Did you personally speak with

10 Mr. sneller in answering these interrogatories?

11 MR. MARTIN: objection, to the extent it

12 is attorney-client privilege.

13 MR. MILLER: You are not instructing him

14 not to answer, right? Because we can have a big

15 throwdown on this one. He already said these

16 are the answers to ODNR. You guys chose to have

17 a lawyer verify these responses. You can't hide

18 behind a privilege.

19 MR. MARTIN: we are not hiding behind a

20 privilege. But to the extent that there's any

21 legal advice provided or sought in the context

22 of the discussion, I would instruct him not to

23 answer as to those conversations.

24 MR. MILLER: I don't have a problem with
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1 that very specific limiting instruction,

2 Mr. Rowan. if you provided legal advice or if

3 it was sought, that's fine. But I'm asking

4 factually, what was --

5 MR. MARTIN: or if it was in the context

6 of a work product document.

7 MR. MILLER: well, these are the answers

8 of ODNR. He verified their truth and accuracy

9 on behalf of ODNR. He has already acknowledged

10 as much under 33(a). There's no work product in

11 the facts that went into these answers.

12 MR. MARTIN: I understand that.

0
13 MR. MILLER: I didn't ask him what he

1^1

14 discussed with you or Cole or anyone else in

15 finalizing the answers. But certainly, the work

16 he undertook to obtain facts to respond to these

17 interrogatories, you can't claim a privilege as

18 to that when he's responding on behalf of ODNR.

19 You put him out there as a witness. He

20 testified to these.

21 MR. MARTIN: I think, if you will listen

22 to what I'm saying, Joe, I'm not disagreeing

23 with that aspect of inquiry.

24 MR. MILLER: I have no problem with your
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1 first limiting instruction. if, however,

2 questions as innocuous as this, if he refuses to

3 answer based on work product, we will have a

4 problem. Let's see how it goes.

5 MR. MARTIN: just for the record, what

6 I'm talking about is something that would be

7 outside - -

8 MR. MILLER: The actual answer itself?

9 MR. MARTIN: outside of preparation of

10 the answers to these interrogatories that may

11 have been provided from Mr. Mohr, outside of the

12 information gathering process for responding to

13 the interrogatories.

14 MR. MILLER: We can see if such a

15 situation arises.

16 BY MR. MILLER:

17 Q. Mr. Rowan, mindful of the limiting

18 instruction given by your counsel, my last

19 question, I believe, was did you speak with

20 Mr. sneller?

21 A. I did not speak with Mr. sneller.

22 Q. Do you know who, if anyone did, in order

23 to provide the information that's set forth in

24 the answer to interrogatory number 1?
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1 A. i do not know of anyone speaking with

2 him specifically.

3 Q. Did you list in parens what information

4 or documents was obtained from Mr. 5neller?

5 A. I listed that information in

6 parenthesis, yes.

7 Q. Did you, personally, do anything to

8 satisfy yourself as to the accuracy of the

9 description provided?

10 A. well, i'm satisfied with the

11 description.

12 Q. But you don't know what went into that

13 description?

14 A. Right. I don't know that he, in fact,

15 provided those records.

16 Q. But you wrote the description of what he

17 provided?

18 A. Correct.

19 Q. without knowing whether he actually

20 provided anything?

21 MR. MARTIN: objection;

22 mischaracterization of the testimony.

23 BY MR. MILLER:

24 Q. Do you understand my question,
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Mr. Rowan?

2 A. I think so.

3 Q. okay. You wrote the description without

4 knowing whether he actually provided anything.

5 Do I understand that correctly?

6 A. Right. I wrote the description based

7 upon what he was expected to provide.

8 Q. just so i'm clear, do you know who asked

9 him to provide anything?

10 A. it would not have been me, personally.

11 Q. sitting here right now, do you know who

12 did?

13 A. No.

14 MR. MARTIN: For the record, Joe, the

15 actual interrogatory says "identify each person

16 participating in the answering and/or providing

17 of substantive information."

18 MR. MILLER: okay.

19 BY MR. MILLER:

20 Q. Do you know whether Mr. sneller

21 participated in answering these interrogatories

22 or provided substantive information?

23 A. He did.

24 Q. Which?
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1 A. He participated in answering. I don't

2 know if he provided substantive information in

3 the end.

4 Q. what role did he play in participating

5 in answering the interrogatories?

6 A. He would have provided information about

7 surveys, maps.

8 Q. To you, personally?

9 A. Not to me, personally.

10 Q. To whom did he do so?

11 A. Gene wells.

12 Q. Let's talk about Mr. wells. Did you

0
13 speak with Mr. wells?

E

14 A. i did.

15 Q. okay. He's listed as -- or in parens

16 after his name it says "Real estate instruments

17 and analysis." what does that mean to you?

18 A. it means title document, things of that

19 nature.

20 Q. Do you know whether he, in fact,

21 provided title documents in order to answer

22 these interrogatories?

23 A. He did, I believe.

24 Q. what title documents did he provide, if
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2

3

you know?

A. Records of the relators' property.

Q. For each of the relators?

4 A. I don't know if it was for each of the

5 relators.

6 Q. Did you make that request of him in

7 order to answer these interrogatories?

8 MR. MARTIN: objection.

9 Q. You may answer, Mr. Rowan.

10 A. I think there were -- I did.

11 Q. why did you believe those real estate

12 instruments were necessary in order to answer

13 these interrogatories on behalf of oDNR?

14 MR. MARTIN: objection, to the extent

15 it's asking him to reveal work product material.

16 MR. MILLER: That question called for no

17 work product whatsoever. He said they were

18 necessary to answer these interrogatories, and I

19 asked why he believed they were necessary.

20 THE WITNESS: I don't know if that's

21 exactly your question.

22 BY MR. MILLER:

23 Q. My last question, verbatim, Mr. Rowan

24 was: why did you believe those real estate
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1 instruments were necessary in order to answer

2 these interrogatories on behalf of ODNR?

3 MS. WORLY: objection. Can you go

4 back --

5 MR. MILLER: who is defending this

6 deposition? You're not both going to tag team.

7 Is Mr. Martin, or are you, Mindy? is it

8 Mr. Martin?

9 MS. WORLY: Mr. Martin.

10 BY MR. MILLER:

11 Q. Do you understand my question,

12 Mr. Rowan?

0 13 A. z think i understand your question.

E

14 MR. MARTIN: can you reread the last

15 answer?

16 (Record read back as requested.)

17 MR. MILLER: we've been interrupted by

18 Ms. worly a couple different times now, most

19 recently to read back several questions and

20 answers on the record. My understanding is Mr.

21 Martin is defending this deposition. These

22 interruptions will unnecessarily and needlessly

23 prolong the deposition ad nauseam.

24 what was the point of that whole
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1 interruption? He said the legal instruments, he

2 believed, were necessary to answer the

3 interrogatories.

4 MS. WORLY: He never said "necessary."

5 You are putting that word in, he did not use it.

6 MR. MILLER: Now that you have coached

7 the witness sufficiently --

8 BY MR. MILLER:

9 Q. Mr. Rowan, why did you believe these

10 legal instruments were necessary in order to

11 answer these interrogatories?

12 A. I guess my first -- in fact, I did not

13 say that I thought they were necessary. I did

14 provide this information -- did ask for that

15 information, because we thought it was necessary

16 to respond to the interrogatories.

17 Q. why did you believe it was necessary to

18 respond to the interrogatories; the legal

19 instruments, that is?

20 A. The relators' claims are about their

21 property.

22 Q. Did Mr. wells, in fact, provide to you

23 the real estate instruments you had sought?

24 A. As far as I know.
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1 Q. i don't believe you said you had spoken

2 with Mr. Motsch.

3 A. I did not speak with Mr. Motsch.

4 Q. Do you know what, if any, request was

5 made of him in order to answer or provide

6 substantive information used to answer these

7 interrogatories?

8 A. if there was a request to Mr. Motsch, it

9 would have been by Dave Mohr or Gene wells.

10 Q. Do you know what, if any, GIS

11 information or maps he was asked to provide?

12 A. i'm not aware of the specific maps he

13 may have been asked to provide.

14 Q. Even in general, you don't know?

15 A. i have a general idea of what they would

16 be. They would be the plat maps, they would be

17 various layers of maps of the relators'

18 property.

19 Q. 7ust so i'm clear, Mr. Rowan, do you

20 know, whether, in fact, he did provide any such

21 maps?

22 A. i'm not sure he provided them.

23 Q. Mr. Mohr, instead, would know that?

24 A. Mr. Mohr may know that.
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1 Q. You did say that you spoke with

2 Mr. Ogden and Mr. Dorsey in preparing this

3 answer. Ts that correct?

4 A. I did.

5 Q. For both of them, in parens, after their

6 names, it's listed "Dam safety, stormwater,

7 hydraulic, and hydrologic analysis." what does

8 that description mean to you?

9 A. Y really find these descriptions

10 self-evident, i mean, truly.

11 Q. okay.

12 A. Dam safety is what are the regulations,

13 what are the requirements for a dam to be safe.

14 stormwater is, you know, the management of storm

15 flows. Hydraulics and hydrologic analysis, the

16 same management of water resource.

17 Q. Did Mr. Dorsey or Mr. Ogden provide to

18 you any written hydraulic and hydrologic

19 analysis used to answer these interrogatories?

20 A. To me, personally, no.

21 Q. Do you know if they provided it to

22 anyone in order to answer these interrogatories

23 for ODNR?

24 A. Did you say "written"?
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1 Q. Yes.

2 A. I don't believe that they provided

3 anything written.

4 Q. Did you have any verbal conversations

5 with them related to hydraulic and hydrologic

6 analyses, specifically for purposes of answering

7 these interrogatories on behalf of ODNR?

8 A. Did I have conversations?

9 Q. Yes.

10 A. Yes.

11 Q. what did you discuss with them?

12 MR. MARTIN: objection, again, the same

13 limiting instruction: Do not answer as it

E

14 relates to any attorney-client communication.

15 A. I talked with them about what role they

16 had -- you know, what was their role relative to

17 Grand Lake St. Marys.

18 Q. That was to assist you in order to

19 identify fact or expert witnesses in response to

20 these interrogatories?

21 A. Right.

22 Q. what did they describe their roles as in

23 that regard?

24 A. Jay describes himself as a stormwater
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1 engineer. Mark ogden describes himself as an

2 engineer; he's dam safety coordinator, manager,

3 soniething along those lines.

4 Q. You had said before you talked with them

5 about their role relative to Grand Lake St.

6 Marys in order to answer these interrogatories.

7 A. That's correct.

8 Q. what, specifically, did you discuss with

9 them relative to Grand Lake St. Marys in that

10 record?

11 A. You know, i don't really recall. i

12 mean, any number of things regarding the

13 development of the spillway; you know, what they

14 did, what they were -- what they were reviewing

15 the analysis, that sort of thing.

16 Q. I believe you also said you spoke to

17 Mr. cobb.

18 A. i did.

19 Q. what information did you seek from him

20 in order to answer these interrogatories, if

21 any?

22 A. Management of the spillway, management

23 of drawdowns.

24 Q. Did you have a discussion with him
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1 related to drawdowns in order to answer these

2 interrogatories?

3 A. we probably talked about the drawdown

4 policy.

5 Q. Do you remember one way or the other if

6 you did?

7 A. I'm sure he did. Specifics would be

8 another thing.

9 Q. "Another thing," you don't recall? Just

10 so i'm clear what you mean by that.

11 A. It would be difficult to recall

12 specifically what we discussed.

13 Q. Did he provide any documents to you for

14 use in responding to these interrogatories?

15 A. I'm pretty sure he did.

16 Q. Do you recall what those were?

17 A. Not off the top of my head.

18 Q. who is Mr. Culver?

19 A. Culver is field support supervisor for

20 the division of parks, I believe.

21 Q. why did you choose to speak with him in

22 order to answer these interrogatories?

23 A. Honestly, he chose to speak with us.

24 Q. okay. The interrogatory specifically
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1 asks for who participated in answering orldw^

2 providing of substantive information used in

3 answering these interrogatories.

4 what role did he play?

5 A. just offering whatever general knowledge

6 he had about the management.

7 Q. Management of the spillway?

8 A. Management of the lake, yeah.

9 Q. Did he used to, or currently, provide

10 some specific role related to management of the

11 lake?

12 A. specific role? I think it's more of a

13 general role.

14 Q. HOW would you describe that general

15 role, Mr. Rowan?

16 MR. MARTIN: objection. I think we're

17 getting a little far afield from the question

18 regarding his preparation of the response to

19 interrogatories.

20 MR. MILLER: As to not prolong this all

21 afternoon and well into the evening, which it

22 wouldn't nearly last as long otherwise, are you

23 instructing him not to answer, or can he

24 proceed?
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1 MR. MARTIN: Would you read the question

2 back?

3 (Record read back as requested.)

4 BY MR. MILLER:

5 Q. Referring to Mr. Culver, Mr. Rowan?

6 MR. MARTIN: Is your question meant in

7 general, or as it relates to Mr. Rowan's efforts

8 to respond to the interrogatories?

9 MR. MILLER: All of this line of

10 questioning is how he responded to these

11 interrogatories. And he said that Mr. -- this

12 is ridiculous, we're going to regurgitate the

13 whole deposition. You sat through it. He said

14 Mr. culver offered up information that wasn't

15 sought out related to Grand Lake St. Marys.

16 I want to know what his role was in that

17 regard. The record says Mr. Rowan said, I don't

18 know what his specific role was. I am asking

19 his general role. Are you instructing the

20 witness not to answer that question?

21 MR. MARTIN: That's why I wanted to hear

22 the question back, ]oe, because you just asked

23 in a general sense what his knowledge was about

24 this individual's role. Now, if you are asking
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1 if he --

2 MR. MILLER: Give me a break, Dan.

3 speaking objections are improper. Are you

4 instructing the witness not to answer?

5 MR. MARTIN: I'm not doing a speaking

6 objection.

7 BY MR. MILLER:

8 Q. Mr. Rowan, do you remember my question?

9 A. i do.

10 Q. Do you recall what, if any, general role

11 Mr. Culver had with regard to Grand Lake St.

12 Marys?

13 MR. MILLER: You guys put an attorney

E

14 out there as a witness. what did you expect was

15 going to happen here? That's why this isn't

16 done typically. Most people don't have an

17 attorney verify their interrogatory answers.

18 Given that you have chosen to make him testify

19 in this matter, do you know what his general

20 role is, Mr. Rowan?

21 MR. MARTIN: Joe, okay, you just accused

22 me earlier of making a speaking objection, which

23 I didn't do. Now, instead of asking questions

24 that are crafted to legitimately get the
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1 questions that you could be asking, you are

2 putting a diatribe on the record. so if you can

3 ask a question that relates to Mr. Rowan's

4 efforts to --

5 MR. MILLER: i'm entitled an answer to

6 the question I asked. There's no way you would

7 be objecting if this was a lay witness sitting

8 here.

9 BY MR. MILLER:

10 Q. Do you recall what, if any, general role

11 Mr. Culver had with regard to Grand Lake st.

12 Marys?

13 MR. MARTIN: You can answer, to the

14 extent that it deals with responding to these

15 interrogatories, Mr. Rowan. I instruct you not

16 to answer as to any attorney-client

17 communication that was communicated in the

18 process of developing these interrogatories.

19 A. I don't recall a specific role that

20 Mr. Culver had with regard to Grand Lake st.

21 Marys in particular. His role would be,

22 frankly, statewide; on a statewide scale, he

23 would provide support. I mean, he's

24 administrator.
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1 He was part of that group of people that

2 respond to a request for information,

3 internally.

4 BY MR. MILLER:

5 Q. Do you recall what, if anything, he

6 provided?

7 A. I don't recall him providing much --no,

8 I don't recall any specific responses that he

9 provided. I know that i met with him, and we

10 talked -- not just one-on-one, but we met and we

11 talked. I don't recall him having any specific

12 input.

13 Q. Brian Miller and Steve Dorston are also

14 listed here. But I don't recall whether you

15 said you personally spoke with them. Do you

16 remember?

17 A. I spoke with Brian Miller.

18 Q. Let's take him first.

19 what participation did he have in

20 answering these interrogatories, or what

21 substantive information did he provide in

22 answering these interrogatories?

23 A. He provided information on water levels,

24 that sort of thing.
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1 Q. it also says he provided photographs.

2 Do you see that?

3 A. Yeah, he provided photographs.

4 Q. Do you recall what photographs he

5 provided?

6 A. They were one of -- they were

7 photographs taken after alarge storm event.

8 Q. 2003?

9 A. I don't recall.

10 Q. You did not speak personally with Steve

11 Dorston?

12 A. i did not.

13 Q. Do you have an understanding that he

14 provided information related to canal operations

15 and historical and gauge records and data?

16 A. That's my understanding.

17 Q. How do you come by that understanding?

18 A. He was one of the individuals that is

19 located in the Grand Lake St. Marys area, and he

20 maintained that information.

21 Q. sitting here today, can you specifically

22 tell me what information it was that he provided

23 that was used in answering these

24 interrogatories?
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1 A. it would have been water gauge readings.

2 Q. Do you know what a water gauge reading

3 is?

4 MR. MILLER: Dan, this isn't a pop quiz.

S I just want to know.

6 A. My understanding is it would be a

7 measure of the -- either of the amountof water

8 that -- it would be the level of the water and

9 whether it went up or down.

10 Q. Any other information you recall

11 Mr. Dorston provided?

12 A. Probably drawdown information.

13 Q. Do you have a specific recollection that

14 he did provide that?

15 A. I believe so, yeah.

16 Q. okay.

17 A. I think it came from -- the information

18 i'm thinking of I believe came from him.

19 Q. These were paper records?

20 A. They were paper records.

21 Q. Anything else you recall Mr. Dorston

22 providing in order to answer these

23 interrogatories?

24 A. That's about it.
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1 Q. Now, the interrogatory asks for each

2 person participating in answering or providing

3 substantive information used in answering

4 interrogatories. And asked that for each such

5 person, ODNR specifically describe their

6 participation or what information was provided.

7 z go through that preamble just to ask

8 you, Stantec Consulting corporation, Bryon

9 Ringley and Thadd Henson are listed here in the

10 answer. Do you see that?

11 A. Yes.

12 Q. But i don't see a description of what

13 their participation was or what substantive

14 information they provided was. Do you have an

15 understanding as to what they provided or how

16 they assisted in answering these

17 interrogatories?

18 A. well, i think, in retrospect, they did

19 not provide information -- the information for

20 the interrogatories.

21 Q. They are listed -- they may have been

22 listed in response to this interrogatory in

23 error?

24 A. Yes.
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1 Q. They are listed later as an expert

2 witness, and we can discuss that. But let's

3 move on to interrogatory number 2.

4 You will recall, Mr. Rowan, this asked

5 that ODNR identify all affirmative defenses you

6 intend to raise in response to the Mandamus

7 complaint.

8 A. Yes.

9 Q. After objections noted by Ms. worly,

10 ODNR responded "At this time, ODNR expects to

11 raise the affirmative defenses of statute of

12 limitations and/or laches, waiver, and

13 estoppel." Do you see that?

14 A. Yes.

15 Q. Does that answer remain accurate today,

16 to your knowledge?

17 A. To my knowledge.

18 Q. were you aware of ODNR's duty to

19 seasonably supplement its answers to

20 interrogatories as necessary?

21 A. I am.

22 Q. is there anything you wish to add to

23 that answer, sitting here today, in order to

24 ensure that it is accurate?
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1 A. No.

2 Q. interrogatory number 3 asked ODNR to

3 "identify all factual and legal bases for each

4 affirmative defense ODNR intends to raise in

5 response to the Mandamus complaint." After an

6 objection noted from Ms. worly on behalf of

7 ODNR, ODNR responded that ODNR'S statuteof

8 limitations and/or laches defense is based on

9 Relators' failure to timely sue ODNR within the

10 four-year limitations period in R.C. 2305.09 or

11 the six-year limitations period in R.C. 2305.07.

12 Do you see that?

13 A. i do.

14 Q. Given ODNR's duty to seasonably

15 supplement responses as necessary, does that

16 answer remain accurate, to your knowledge?

17 A. Yes.

18 Q. Having asserted -in the answer to this

19 interrogatory that relators failed to sue within

20 the four-year limitation period or the six-year

21 limitation period, when did those periods begin

22 to run, Mr. Rowan?

23 A. They began to run when the spillway was

24 altered.
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1 Q. In 1997, approximately?

2 A. uh-huh.

3 Q. You need to answer yes or no.

4 A. Yes.

5 Q. interrogatory number 4 on page 8 asked

6 that ODNR "identify all fact witnesses from whom

7 you intend to or may obtainstatements,

8 affidavits, or testimony for inclusion in your

9 Presentation of Evidence." There are quite a

10 few names listed here.

11 A. Yes.

12 Q. Take what time you need to review the

13 list. And then let me know if, to your

14 knowledge, that answer remains accurate today.

15 A. it remains accurate.

16 Q. The interrogatory also asked the subject

17 matter upon which each of these fact witnesses

18 may testify. Do you see that?

19 A. Yes.

20 Q. on what subjects may Mr. Mohr possibly

21 testify?

22 A. construction records, engineering

23 studies and analysis. In retrospect he -- the

24 subjects on which they may testify would be
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1 those matters, if they're listed in 1--

2 Q. And you recognize, of course, some are

3 not listed in one.

4 A. Some are not.

5 Q. Is the answer to interrogatory 4

6 incomplete, in that respect?

7 A. it could be incomplete,although you

8 could look to the answer to interrogatory number

9 5.

10 Q. Okay. Let's do that. For instance,

11 Mr. Banachowski is listed next, in answer to

12 interrogatory number 4. But within

13 interrogatory number 4, there's no description

14 of the subject matter upon which he may be asked

15 to testify.

16 Do you believe it accurate for those

17 persons identified in Exhibit 5 to look to the

18 description of what their possible testimony may

19 be in answer to interrogatory number 5?

20 A. Yes.

21 Q. Mr. Banachowski is listed under

22 interrogatory number 5 as potentially offering

23 testimony or opinions concerning dam safety and

24 hydraulics.

professionaJ Reporters, lnc. {614) 460-5000 or (800) 229-0675

pri@priohio.corn - www.priohio.com



50
CHARLES ROWAN

FEBRUARY 25, 2010

1^1

1 Can you describe what hydraulics there

2 means to you, in answer to that interrogatory?

3 A. It would mean the management of water

4 resources.

5 Q. The management of water resources. Do

6 you have an understanding of what that means as

7 it's applied to Grand Lake St. Marys?

8 MR. MARTIN: objection. Mr. Rowan is an

9 attorney, he's not an engineer. To that extent,

10 you can answer the question.

11 MR. MILLER: I understand that, but he

12 did verify this response and the accuracy of it.

13 i'm seeking to understand what he understood to

14 be verifying the accuracy of.

15 Do you remember my question, Mr. Rowan?

16 THE WITNESS: Yes. We would be talking

17 about the inflow and outflow of water, how it

18 interacts with the structures there in place,

19 that sort of thing.

20 Q. At the lake?

21 A. At the lake.

22 Q. stantec consulting corporation is listed

23 in response to interrogatory number 4. And we

24 addressed a moment ago that there was no
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1 specific information or participation ascribed

2 to them in response to interrogatory number 1.

3 Under interrogatory number 5, they are listed as

4 potentially offering testimony or opinions

5 regarding hydrology and hydraulics analysis.

6 0o you see that?

7 A. Yes.

8 Q. And do you think that answer remains

9 accurate had that description been contained

10 within number 4?

11 A. Yes.

12 Q. To your understanding, what hydraulics

13 analysis might stantec be asked to provide?

14 A. I mean, i think it would be similar and

15 along the lines to what Keith Banachowski would

16 be asked to provide.

17 Q. well, for Mr. Banachowski -- i don't

18 want to misspeak -- you mentioned water

19 management practices. Is that correct?

20 A. Yes.

21 Q. For Mr. Banachowski, in response to

22 interrogatory number 5, you described hydraulics

23 as a potential area of testimony or opinion.

24 For Stantec Consulting Corporation, you
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1 identified hydraulics analysis.

2 I'm simply asking if you are able to

3 further describe what hydraulics analysis

4 stantec may offer testimony or opinion

5 concerning.

6 A. I have to say I have a concern about

7 that, because -- I don'tknow, maybe it's the

8 way the question is phrased. I think that's a

9 matter that is probably going to be work

10 product.

11 MR. MILLER: just so i'm clear and the

12 record is clear, in response to that question,

13 to describe for me what the hydraulics analysis

14 Stantec may offer testimony or opinions

15 concerning, you are asserting the work product

16 privilege as to that question?

17 MR. MARTIN: I would say Mr. Rowan

18 indicates a concern with that answer, so yes.

19 BY MR. MILLER:

20 Q. In other words, Mr. Rowan, so the record

21 is clear, are you saying you cannot answer my

22 question without divulging what you believe to

23 be work product privileged material?

24 A. Yes.
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1 Q. Looking back at your answer to

2 interrogatory number 4, Gary Harsanye is

3 listed -- strike that. we'll get to

4 Mr. Harsanye.

5 stantec is listed in response to

6 interrogatory number 4 as a fact witness. 14

7 certainly, what facts they may testify to does

8 not involve work product. what facts do you

9 believe stantec may testify to?

10 A. Facts concerning inflow and outflow of

11 water.

12 Q. when you say "outflow," are you

13 including within that the extent of flooding?

14 A. Gosh, that's a good question.

15 Q. Thank you.

16 A. inflow, outflow. i'm talking about what

17 happens at the lake if there's flooding. I

18 don't -- again, yeah, we're talking about -- I

19 guess that would be including it, yes.

20 Q. Flooding?

21 A. uh-huh.

22 Q. And the extent of flooding?

23 A. Yes.

24 Q. Mr. Harsanye is listed, but no
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1 description is given upon which facts he mayldsb^

2 testify, nor is he listed in response to

3 interrogatories 1 or 5.

4 A. He's not in 1.

5 Q. Take what time you need to satisfy

6 yourself of that. Dan and i had the opportunity

7 to spend the morning with Mr. Harsanye.

8 Do you know on what facts he may be

9 asked to testify, if at all?

10 A. it would be the spillway project.

11 Q. i'm going to name some of the third

12 parties listed in response to interrogatory 4

13 and ask you an all-encompassing question about

14 it.

15 A. okay.

16 Q. BsC&M, Burgess & Niple, Conestoga-Rovers

17 & Associates, Doyle Hartman, I.C. Warns, Jim

18 will, Jerry Linn.

19 Are you aware of anyone, yourself or

20 anyone from ODNR, that has spoken with any of

21 these persons about this case?

22 A. i don't think we have.

23 Q. You are aware, as we discussed before,

24 of ODNR's obligation to seasonably supplement
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1 its interrogatory answers. Correct?

2 A. (Indicates affirmatively.)

3 Q. of the persons listed in the answer to

4 interrogatory number 4, to your knowledge, have

5 any of these persons provided testimony in the

6 form of affidavits to ODNR or its lawyers?

7 A. No.

8 Q. okay.

9 MR. MILLER: We've been going about an

10 hour, let's take five minutes.

11 MR. MARTIN: okay.

12 (Recess Taken.)

13 BY MR. MILLER:

14 Q. Mr. Rowan, before our break, I think we

15 had worked our way up to, in Exhibit 1,

16 interrogatory number 5.

17 Interrogatory number 5 asked ODNR to

18 identify all expert witnesses from whom it

19 intends or may elicit testimony to include in

20 its presentation of evidence, as well as to

21 specify the subjects upon which each such expert

22 would testify or the opinions they would offer.

23 Do you see that?

24 A. Yes.
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1 Q. Looking at the answer that you verified

2 for interrogatory number 5, does ODNR still plan

3 to or intend to possibly present expert

4 testimony from each of the persons or firms

5 listed here?

6 MR. MARTIN: objection, in terms of what

7 ODNR plans to do today. This is from December

8 of 2009.

9 MR. MILLER: Right. And he has

10 repeatedly acknowledged he knows of his duty to

11 seasonably supplement his answers. And I'll

12 giving him an opportunity to do so.

13 A. i'm not making the final decision on who

14 will testify.

15 BY MR. MILLER:

16 Q. so you don't know --

17 A. I don't know --

18 Q. - as of today's date?

19 A. -- if all of those people will be asked

20 to testify. I would say they will not all be

21 asked.

22 Q. what did you do in December, when you

23 verified these answers, to satisfy yourself of

24 the accuracy of this response?
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1 A. Discussed with some of the individuals

2 listed in paragraph 1 -- I'm sorry,

3 interrogatory -- the response to interrogatory

4 1, who is a potential person that may be called

5 to provide expert testimony. And wait a minute,

6 I've got to back up.

7 As far as I recall, 3im willhas been

8 removed as a potential.

9 Q. Okay. You do not believe, as of today's

10 date, he would be offering expert testimony

11 concerning hydrology or hydraulics analysis?

12 A. As of today's date, that is my

13 understanding, my recollection.

14 Q. Is there any further correction or

15 amendment, as of today's date, that you would

16 offer to the answer that you verified for

17 interrogatory number 5?

18 A. Boy, that's a big one.

19 Q. The little ones seem to get me in

20 trouble.

21 A. I guess it's kind of general, in terms

22 of are you asking me if, as of today, i would

23 respond differently?

24 Q. Yeah, if you would amend your answer in
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1 any way today.

2 A. i don't think so, other than what I

3 believe -- what my recollection is about

4 Mr. will.

5 Q. Phil DeGroot is listed there from

6 Hydrosphere Engineering. Do you see that?

7 A. Yes.

8 Q. while we may have discussed hydrology

9 and hydraulics analysis and your understanding

10 of that term previously, you verified this

11 answer saying that Mr. DeGroot may offer

12 testimony or opinions concerning hydraulics

13 review and analysis.

14 what did that mean to you, when you

15 verified these responses?

16 A. Reviewing analysis.

17 Q. Analysis related to water flow in and

18 out of the lake, and potentially including the

19 extent of flooding?

20 A. Yes.

21 Q. Have any of these persons listed in the

22 answer to interrogatory number 5 testified or

23 actually executed affidavits since you completed

24 this answer?
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1 MR. MARTIN: objection, to the extent it

2 requires an answer that would divulge any work

3 product material.

4 MR. MILLER: I'll point out, only for

5 the record, that he answered the identical

6 question as it pertained to interrogatory number

7 4 without objection.

8 Did you want me to repeat the question?

9 A. Not to my knowledge.

10 BY MR. MILLER:

11 Q. To your knowledge, to date none of the

12 persons listed in interrogatory number 5 have

13 actually executed an affidavit or testified for

14 ODNR?

15 A. That's correct.

16 Q. when you reviewed and verified the

17 answers to these interrogatories, did it also

18 contain Ms. worly's objections on behalf of

19 ODNR?

20 A. Yes.

21 Q. in interrogatory number 8, ODNR was

22 asked to identify whether any of its employees

23 had any communications with J. Anthony Logan

24 related to the relators, the relators'
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1 allegations set forth in the complaint or the

2 litigation captioned Post v. ODNR. is that

3 correct?

4 A. That's correct.

5 Q. AS part of her objection, Ms. worly, in

6 the last sentence, signed her name to a

7 statement that says "Further objecting, any

8 substantive legal discussions Mr. Logan had with

9 ODNR or any of its representatives or agents

10 about the Post case during the tiine period he

11 was employed at ODNR are subject to the

12 attorney-client and/or work product privileges."

13 Do you see that?

14 A. Yes.

15 Q. Did you review and approve of that

16 objection at the time you reviewed these answers

17 to interrogatories?

18 A. Yes.

19 MS. WORLY: I would like to take a break

20 just for a minute.

21 MR. MILLER: We just went off the record

22 for 15 minutes. You're going to coach this

23 witness further?

24 MS. WORLY: I'm not going to coach him,
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1 I just have a discussion.

2 MR. MILLER: How long?

3 MS. WORLY: Five minutes. Let's go out

4 in the hall, please.

5 (Recess Taken.)

6 MR. MARTIN: The witness, in response to

7 a prior question, needed to correct something

8 for the record. i just wanted the witness to

9 state what his correction was.

10 MR. MILLER: Let the record reflect the

11 witness is making a statement immediately after

12 a break asked for by Ms. worly.

13 BY MR. MILLER:

14 Q. Go ahead, Mr. Rowan.

15 A. My recollection was faulty. I did not

16 approve the objections. My recollection was of

17 another document.

18 Q. At any point in time, have you reviewed

19 the objections that are set forth within Exhibit

20 1?

21 A. Yes.

22 Q. sitting here today, do you have any

23 reason to disagree with them?

24 A. No.
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1 Q. Looking back at interrogatory number 8,

,OHL 2 do you recall i read a sentence to you within

3 that objection that stated "any substantive

4 legal discussions Mr. Logan had with ODNR or any

5 of its representatives or agents about the Post

6 case during the time period he was employed at

7 ODNR are subject to the attorney-client and/or

8 work product privileges."

9 Do you see that?

10 A. uh-huh.

11 Q. You need to answer yes or no.

12 A. i'm sorry. Yes.

13 Q. We call that Harsanyeitis.

14 Are you aware whether that objection has

15 ever been amended or corrected by ODNR or on

16 ODNR's behalf?

17 A. Amended or corrected. I don't think so.

18 -=0='

19 (Deposition Exhibit 3 marked.)

20 -=0=-

21 Q. i'll show you what we have had marked as

22 Exhibit 3, Mr. Rowan. i will represent to you

23 it is a 7anuary 7th, 2010 letter sent to myself

24 and my colleagues by William Cole in this
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1 matter.

2 Take what time you need to review the

3 document. But I'm really only concerned about

4 the paragraph beginning at the bottom of the

5 first page and continuing onto the second that

6 starts "Fourth." Mr. Cole writes, in the first

7 sentence of that paragraph, "Fourth, the last

8 sentence in ODNR's response to your

9 interrogatory #8 mistakenly refers to

10 substantive legal discussions that J. Anthony

11 Logan had with ODNR personnel about the Post

12 case." That should have said Doner instead of

13 post.

14 Do you see that?

15 A. uh-huh.

16 Q. were you aware of that correction having

17 been made?

18 A. Yes, I was aware.

19 Q. Do you agree with it?

20 A. I didn't -- I didn't prepare this. I

21 agree that that's what he -- that's what his

22 impression was.

23 Q. That the objection should have noted the

24 Doner case instead of the Post case?
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1 A. That's what he has stated there.

2 Q. To your knowledge, did Mr. Logan have

3 any nonsubstantive, nonlegal discussions with

4 ODNR personnel about the Doner case?

MR. MARTIN: i'm going to note an

6 objection. You know, ]oe, this objection went

7 through the process of your side filing a motion

8 to compel as to the contents of Mr. Logan's

9 conversations. Those were provided to the Court

10 under seal, and the Court ruled against that

11 motion to compel and kept those comments under

12 seal. so i would instruct the witness not to

13 discuss any commentary that was part of that

14 response.

15 MR. MILLER: okay. I'm going to ask a

16 series of questions. I want the record to be

17 clear here. My last question, verbatim, to the

18 witness was: To your knowledge, did Mr. Logan

19 have any nonsubstantive, nonlegal discussions

20 with ODNR personnel about the Doner case. And

21 you are instructing him not to answer that

22 question?

23 MR. MARTIN: To the extent that there

24 was any material that was put under seal and
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1 that the court has already ruled upon.

2 BY MR. MILLER:

3 Q. Mr. Rowan, can you answer my question?

4 A. I think he's right. I think we

5 submitted a response under seal. The Court

6 reviewed the response and denied the motion to

7 compel and said that this should remain under

8 seal.

9 MR. MILLER: Just so I'm clear, then, is

10 ODNR asserting the attorney-client privilege in

11 response to my question to this witness, whether

12 Mr. Logan had nonsubstantive, nonlegal

13 discussions regarding the Doner case? is that

14 your position?

15 MR. MARTIN: what i'm concerned about,

16 joe, is that that question -- and I don't know

17 where you are going with your next series of

18 questions. But it seems to me you are trying to

19 get at something that the Court has already said

20 you are not entitled to get to.

21 so if you can maybe --

22 MR. MILLER: I want an answer or

23 position from ODNR in response to my last

24 question.
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1 Are you asserting the attorney-client

2 privilege and instructing this witness not to

3 answer in response to my question whether

4 Mr. Logan had nonsubstantive, nonlegal

5 discussions with any ODNR personnel regarding

6 the Doner case?

7 MR. MARTIN: I guess I'm going to have

8 to say yes. I mean, I'm not trying to --

9 MR. MILLER: You're saying to Mr. Rowan,

10 don't answer the question? I need the record to

11 be clear on what your position is, Dan.

12 MR. MARTIN: Can you read the question

13 back for me one more time?

14 MR. MILLER: I can ask it again, Dan.

15 BY MR. MILLER:

16 Q. Mr. Rowan, to your knowledge, did J.

17 Anthony Logan have any nonsubstantive, nonlegal

18 discussions with any ODNR personnel regarding

19 the Doner case?

20 MR. MARTIN: i'm going to have to

21 instruct the witness not to answer that, because

22 the question is asking for nonsubstantive,

23 nonlegal, but attorney-client privilege is any

24 communication that would have been covered under
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1 the relationship of attorney and client.

2 MR. MILLER: Quite frankly, the hell it

E

3 is. Attorney-client communications are

4 communications in which advice is sought or

5 dispensed. Mr. Cole used the words substantive

6 legal discussions, claiming none took place.

7 I'm not asking about those. I'm asking, in

8 Mr. cole's words, about nonsubstantive, nonlegal

9 discussions regarding the Doner case. And you

10 are instructing the witness not to answer?

11 MR. MARTIN: I instruct the witness not

12 to answer.

13 BY MR. MILLER:

14 Q. Mr. Rowan, would you agree with me that,

15 in response to interrogatory number 8, given

16 Mr. Cole's correction that this should have

17 originally said the Doner case, that ODNR has

18 not answered the interrogatory at all with

19 regard to the Post case?

20 MR. MARTIN: I object. It's calling for

21 a legal conclusion.

22 THE WITNESS: I still answer the

23 question, right?

24 MR. MARTIN: You can answer the

Professional Reporters, Inc. (614) 460-5000 or (800) 229-0675

pri@priohio.com - www.priohio.com



68
CHARLES ROWAN

FEBRUARY 25, 2010

E

1 question. I will just note the objection.

2 THE WITNESS: would you reask the

3 question?

4 BY MR. MILLER:

5 Q. i had asked, would you agree with ine

6 that in response to interrogatory number 8,

7 given Mr. Cole's correction that this should

8 have originally said the Doner case instead of

9 the Post case, that ODNR has not answered the

10 interrogatory at all with regard to the Post

11 case?

12 A. I would say no.

13 Q. You believe ODNR has been responsive

14 with regard to the Post case in responding to

E

15 interrogatory number 8?

16 A. I believe ODNR has -- yes, satisfied the

17 Court as to its answer.

18 Q. To your knowledge, did J. Anthony Logan

19 have any discussions with anyone at ODNR

20 concerning the Post case? Mr. Rowan?

21 A. Repeat that question.

22 Q. To your knowledge, did J. Anthony Logan

23 have any discussions with anyone at ODNR

24 concerning the Post case?
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1 A. one more time.

2 Q. To your knowledge, did 7. Anthony Logan

3 have any discussions with anyone at ODNR

4 concerning the Post case?

5 A. I think this goes -- I don't think

6 there's anything that wasn't addressed in the

7 answer that was made under seal.

8 Q. i'm entitled to understand your answers

9 on the record.

10 Are you refusing to answer my question?

11 A. To the extent that it is requesting

12 information that was provided under seal, yes.

13 Q. I have no way of knowing what was

14 provided under seal, Mr. Rowan. Are you

15 refusing to answer my question?

16 A. i'm refusing to answer anything that was

17 provided under seal.

18 Q. so you recall my question, did Mr. Logan

19 have any discussions with anyone at ODNR

20 concerning the Post case. You are not going to

21 answer that today?

22 MR. MARTIN: I agree. I would instruct

23 the witness not to answer.

24 Q. Let me be even more clear. Did
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1 Mr. Logan have any discussions with anyone at

2 ODNR regarding the Post case while Mr. Logan was

3 employed by ODNR?

4 MR. MARTIN: Same objection and

5 instruction.

6 MR. MILLER: You are instructing the

7 witness not to answer?

8 MR. MARTIN: Yes.

9 -=0=-

10

11

12 Q.

(Deposition Exhibit 4 marked.)

-=0=-

Have you seen Exhibit 4 before,

13 Mr. Rowan?

14 A. Yes.

15 Q. Approximately when did you first see

16 Exhibit 4?

17 A. I don't recall.

18 Q. At or around October of 2002?

19 A. i don't recall.

20 Q. You don't recall even the year when you

21 would have first seen Exhibit 4?

22 A. It would have been recently.

23 Q. You helped to coordinate litigation in

24 the Post case for ODNR, correct?
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1 A. Correct.

2 Q. Are you aware of anyone at ODNR that

3 would have seen Exhibit 4 in or around October

4 of 2002?

5 A. ODNR or 7oan Fishel would have seen it.

6 Q. would anyone at ODNR have seen it in or

7 around October of 2002?

8 A. i would think so, but I probably wasn't

9 in on the discussion.

10 Q. You think it likely, but you can't say

11 for certain?

12 A. correct.

13 Q. Taking a look back at Exhibit 1, and in

14 particular the answer to interrogatory number

15 10 --

16 A. Exhibit 1? Do I have it?

17 Q. Yes, the interrogatory answers.

18 A. oh, I'in sorry.

19 Q. Certainly. Interrogatory number 10

20 asked that ODNR identify all studies and reports

21 that concern, refer to or relate to the

22 frequency, severity, duration or extent of

23 flooding west of Grand Lake St. Marys.

24 Do you see that?
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1 A. YeS.

2 Q. what role did you have in compiling the

3 list that answers interrogatory number 10?

4 A. I would have spoken with the individuals

5 listed in the response to interrogatory number 1

6 about what studies or reports were relevant.

7 Q. To your knowledge, what individuals

8 provided information to assist ODNR in

9 responding to this interrogatory?

10 A. Mark Ogden, Jay Dorsey. That's all I

11 can think of off the top of my head.

12 Q. Take what time you need to review the

13 list in response to interrogatory number 10,

14 Mr. Rowan. But I simply ask, are there any

15 studies listed here that you had personally

16 reviewed?

17 A. Personally reviewed? I would say no. I

18 reviewed, you know -- I haven't -- no, I have

19 not read the full text of any of those reports.

20 Q. Recognizing that you verified these

21 answers on December 23rd, 2009, are there any

22 reports listed here that today you don't believe

23 are responsive in answer to this interrogatory?

24 A. No. I think they're all relevant.
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1 MR. MILLER: why don't we take a few

2 minutes off the record.

3 MR. MARTIN: Sure.

4 (Recess Taken.)

5 BY MR. MILLER:

6 Q. To your knowledge, Mr. Rowan, did

7 Mr. Logan have any nonsubstantive, nonlegal

8 discussions with anyone at ODNR related to the

9 Post case while employed by ODNR?

10 MR. MARTIN: objection, again, Joe.

11 BY MR. MILLER:

12 Q. Mr. Rowan?

13 A. i mean, i think you have already asked

E

14 that. And my response was at the time I think

15 that was the substance of the response that was

16 filed under seal, and it's still under seal. I

17 don't believe I can answer that.

18 MR. MILLER: Are you instructing him not

19 to answer? You're his counsel.

20 MR. MARTIN: Let's hear the question one

21 more time.

22 BY MR. MILLER:

23 Q. To your knowledge, Mr. Rowan, did

24 Mr. Logan have any nonsubstantive, nonlegal
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1 discussions with anyone at ODNR related to the

2 Post case while employed by ODNR?

3 MR. MARTIN: I think the witness

4 answered the question before and responded that

5 he felt that there was an issue with the

6 information that was under seal. So I'm going

7 to instruct him not to answer.

8 MR. MILLER: I have nothing further at

9 this time. Thank you, Mr. Rowan.

10 MR. MARTIN: You have the opportunity to

11 review it, and I recommend that you go ahead and

12 take that opportunity.

13 THE WITNESS: well, of course.

14 (Signature not waived.)

15 -=O=-

16 Thereupon, the testimony of February

17 25, 2010, was concluded at 2:55 p.m.

18 -=o=-

19

20

21

E

22

23

24
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1 *Attach to the deposition of CHARLES ROWAN
DONER, ET AL. V. ODNR

2 Case No. 2009-1292

3 STATE OF OHIO

4 COUNTY OF
SS:

5 I, CHARLES ROWAN, do hereby certify

6 that i have read the foregoing transcript of my

7 deposition given on February 25, 2010; that

8 together with the correction page attached

9 hereto noting changes in form or substance, if

10 any, it is

11

12 I do hereby certify that the foregoing

13 transcript of CHARLES ROWAN was submitted for

14 reading and signing; that after it was stated to

15 the undersigned notary public that the deponent

16 read and examined the deposition, the deponent

17 signed the same in my presence on this
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1 CERTIFICATE

2 STATE OF OHIO
SS:

3 COUNTY OF FRANKLIN :

4 I, Carmen G. Maley, RPR, a Notary
Public in and for the state of Ohio, duly

5 commissioned and qualified, do hereby certify
that the within-named CHARLES ROWAN was first

6 duly sworn to testify to the truth, the whole
truth, and nothing but the truth in the cause

7 aforesaid; that the testimony then given was
reduced to stenotypy in the presence of said

8 witness, afterwards transcribed; that the
foregoing is a true and correct transcript of

9 the testimony; that this deposition was taken at
the time and place in the foregoing caption

10 specified.

11 I do further certify that I am not a
relative, employee or attorney of any of the

12 parties hereto; that I am not a relative or
employee of any attorney or counsel employed by

13 the parties hereto; that I am not financially
interested in the action; and further, I am not,

14 nor is the court reporting firm with which I am
affiliated, under contract as defined in Civil

15 Rule 28(D).

in witness whereof, I have hereunto
set my hand and affixed my seal of office at
Columbus, Ohio, on this jtTt day
of , 2010.

6- ,^°^-rw E ^n 1^ y
Carmen G. Maley, RPR
Notary Public, State 'ofJ ohio.

My commission expires: August 24, 2014
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IN TEIE SUPREIVIE COURT OF Of37O

STAT'E OF OHIO EX RF.L.
WAYNE T. DONER, ET AL.

Relators,

V. Case No_:.2009-9292

SEAN D. LOGAN, DIRECTOR
OHIO DEPARTMENT OF
NATURAL RESOURCES, ET AL. DEC 2 4 2009

Respondents.

RESPONDENTS'RESPONSESTO
RELATORS' FIRST SET OF INTERROGATORlES TO RESPONDENTS

Pursuant to Rule 33 of the Olrio Rules of Civil Procedure, Relators direct the following

Interrogatories to Respondents the Ohio Department of Natural Resources and its Director, Sean

D. Logan (collectively "ODNR") to be answered in writing and under oath within 28 days of

service in accordance with the provisions of Rules 26 and 33 of the Ohio Rules of Civil

Pmcedure and in any event no later than December 24, 2009, in accordance with the November

19, 2009 Order of the Master Commissioner.

DEFINPfIONS

I. "You", "your" or "ODNR" means Respondents Ohio Departtnent of Natural

Resources, Sean D. Logan, Director Ohio Department of Natural Resources, and ODNR's

present or former employees, officers, directors, officials, representatives, agents, contractors,

and attomeys. Further, when knowledge or information is requested, you are required to fumish

all knowledge or information that is available to you or subject to your reasonable inquiry,

including information in the possession of your attomeys, agents, advisors, employees or other

EXNIBR



persons directly or indirectly employed by or connected with you or your attomeys, and anyone

else otherwise subject to your control.

2. "Relators" means Wayne T. Doner, Janet K. Doner, Richard L. Adams, Nancy L.

Adams, Paul A. Agne(lo, Rhonda E. Powell, also known as Rhonda E. Agnello, The Baucher

Farms, Inc., David M. Doner, Karen S. Doner, Lawrence J. Dwenger, Joyce A. Dwenger,

Stanley M. Ebbing, Vicki L. Ebbing, Carman R. Ellis, Jill E. Ellis, H. Edward Gilbert,

Mary E. Gilbert, David L. Crzanger, as Trustee of the David L. and Esther L. Granger Living

Trast dated May 22, 2007, Robert E. Highley, Patricia L. Highley, Jason E. Hines, Emily A.

Hines, Daniel W. Johnsman, David A. Johnsman individually and as Trustee of the Ruth M.

Johnsman Irrevocable Trust dated September 14, 1988, and as Trustee of the Leroy J. Johnsman

Irrevocable Tnist dated September 14, 1988, Jean A. Karr as Trustee of the Jean A. Karr

Revocable Trust dated October 9,2001, Chad M. Knapke, Andrea M. Knapke, Mark L. Knapke

as Trustee of the Mark L. Knapke Revocable Living Trust dated August 2, 1994, and amended

July 7, 1997, Timothy A. Knapke, Thomas L. Krick, CWirlace L. Krick, Darrell D. Kuhn, Marvin

E. Kuhn, Kuhn Farms, Inc., Marilyn M. Kuhn, Linda B. Linn, Lee A. Fennig as Trustee of the

Calvin A. Fennig Trust dated March 20, 1993, David J. MeDonough, Deborah A. McDonough,

David J. McNeilan, Laura B. MoNeitan, Lois J. McNeilan, Charles J. Meier, Mary K. Meier,

Jerome L. Meyer, Amy L. Meyer, William M. Muhlenkamp, Carolyn J. Pierstorff, Opal L. Post,

Jerry W. Powell as a Trustee of The Powell Living Trust dated December 22, 2005, Betty L.

Powell as a Trustee of The Powell Living Trust dated December 22, 2005, M. Leone Powell,

1'homas L. Powell, Brends S. Powell, Larry V. Pugsley, William J. Ransbottom, Timothy

Rasawehr, Thomas D. Rasawehr, Carl W. Rose, Lucile M. Rose, Dorothy K. Schroyer, Robert E.

Searight, Bonita S. Searight, Duarte R. Sheets, Rodney E. Sheets, Linda J. Sheets, Jeff A.
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Siefring, Mark A. Siefring, Neil J. Siefring, Mary K. Siefring, Ronald J. Siefring, Carol L.

Siefring, David J. Suhr, Rita K. Suhr, Carl A. Sutter, Judith A. Sutter, Gale A. Thomas, Nelda G.

Thomas, Marilyn L. Uhlenhake, Jerry Weisman, Vicki L. Weisman, Charles F. Zuutberge as a

Trustee of the Virginia L. Zumberge Trust dated January 31, 1990 and as a Trustee of the John

H. Zumberge Trust dated January 31, 1990, Jennifer M. Zumberge individually, and as a Trustee

of the Virginia L. Zumberge Trust dated January 31, 1990 and as a Tnistee of the John H.

Zumberge Trust dated Jannary 31, 1990, and Z-Farms Inc.

3. "Third party" means and includes any person or persons other than plaintiff or

defendants in this action.

4. "Person" or "persons" means and includes any natural person, corporation,

partnership, proprietorship, associafron, joint venture, govenunental or other public entity, or any

other fonn of organization or legal entity, and all their officials, officers, employees,

representatives and, agents.

5. "Docuraent" or "documents" is intended to be as comprehensive as the meaning

provided in Rule 34 of the Ohio. Rules of Civil Procedure, and includes, without limitation, the

original and any non-identical copy of any and all written, printed, typed, recordcd, graphic,

computer-generated or other matter of any kind from which information can be derived, whether

stored on paper, cards, tape, film, electronic facsimile, computer storage device, audio recording

device, stored in any fonnat electronically, or any other medium in your possession, custody or

control. The term "document" or "documents" shall include each copy that is not identical to the

original or to any other produced copy, and any prel.iminary drafts of any document or working

paper relating theieto.

6. Electronically stored information shall be produced iti a searchable fonnat.
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7_ "Mandamus Complaint" shall mean the Complaint for Writ of Mandamus filed in

this action on July 17, 2009.

8. "Communieation" shall mean any conversation or other oral or written contact,

formal or informal, at any time or place, under any circumstances whatsoever, whereby

information of any nature was transmitted or transferred, whether or not subsequently recorded

in any document. °Communication" includes, but is not limited to, meetings, telephone

conversations, discussions, memoranda, correspondence, and oral requests for information.

9. In order to bring within the scope of these interrogatories any and all conceivable .

relevant matters or documents which might otherwise be construed to be outside of their scope:

versa;

disjunctively;

a.

b.

c.

d.

C.

versa.

The singular of each word shall be construed to include its plural and vice

"And" as well as "or" shall be construed both conjunctively and

"Each" shall be construed to include "every" and vice versa;

"Any" shall be construed to include "all" and vice versa; and

The present tense shall be constnied to include the past tense and vice

10. Identify' shall mean:

a. With respect to a natural person, state the full name, home address,

business address, employer and position or positions within each organization employing such

person. If the person's fiill name is not available provide the portion of the namc known, and

any idenflfying physical characteristic or job responsibilities;
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b. With respect to a corporation, partnership, or other business or

govemment entity, state the full name and principat business address and the address, location or

modality at which any communication occurred of such person;

c. With respect to an oral communication, state the speaker, each person

spoken to or who otherwise hcard the conununication, the substance of the communication and

the time and place of the communication;

d. With respeot to a document, state its title and a description of its subject

matter, the identity of the person or persons who prepared it, the identity of the addresser and

addressee or recipients thereof, its date, and if undated, its date of preparation, and its location

and custodian; and

c. With respect to an event or occasion, state the date(s) and time(s) at which

it occurred, the location at which it occurred and any witnesses to it or persons present at it.

INSTRUCTIONS

I. These interrogatories are continuing in nature and answers require

supplementation with any subsequently obtained relevant information in accordance with

Rule 26(E) of the Ohio Rules of Civil Piocedure.

2. If any identifieafion of a document is withheld under the claim of privilege or

1 work product, fiunish a list identifying each document for which the privilege or work product is

claimed, together with the following information for each such document: date, sender,

recipient, person to whom copies were furnished, job titles of each of these persons, subject

matter of the document, number of pages, the basis on which the privilege or work product is

claimed, paragraph or paragraphs of each of these interrogatories to which the document
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responds, and whether any matter which is not privileged or not work product is discussed in that

document.

3, in regard to any other information or identification that is withheld under claim of

privilege or work product or on soine other basis, state the basis on which plaintiff asserts a

claim of privilege, work product or other reason for withholding the information requested,

person(s) known to plaintiff who have or had access to, now or at any otlier time, the information

requested, the paragraph or paragraphs of the interrogatories to which the information relates,

and whether the information withheld includes any matter that is not privileged or not work

product.

INTERROGATORIES

1. Identify e•ach person participating in the answering and/or providing of
substantive information used in the answering of these Interrogatories and/or responding to
Relators' Document Requests, and for each such person, specifically describe their participation
and/or what substantive information each person provided.

ANSWER:

ODNR's employees, 2045 Morse Road, Columbus, Ohio 43229-6693: David Mohr, Chief

Engineer (Construction records and Enginecrine Studies and analysis), Bob Sneller,
Survey Administrator (Surveys, maps, property instruments, analysis, and data), Gene

Wells, Real Estate Administrator (real estate instruments and analysis), Division of
Engineering; Bruce Motsch, GIMS Manager, Office of Information Technology (GIS
information, maps); Mark Ogden, Dam Safety Administrator, Jay Dorsey, Stormwater
Engineer, Division of Soil and Water Resources (dam safety, stormwater, hydraulic, and
hydrologic analysis); Glen Cobb, Field Support Manager (Operations, historical records
and analysis), Brent Culver, Planning and Development Manager (Planning and

development records), (Brian Mt3ler, Assistant Park Manager, GLSM (park management

records, photographs, and correspondence), Steve Dorsten, Miami and Erie Canal
Operations Superintendent (Canal operations and historical, and gauge records and data)
834 Edgewater Drive, St. Marys, Ohio, 45885), Wittiam J. Cole, Assistant Attorney
General, 30 East Broad St., 26th FL, Columbus, OH 43215; Charles G. Rowan, ODNR

Deputy Chief Counsel, 2045 M-orse Itoad, Columbus, OH 43229.

Stantee Consulting Corporation, Bryon Ringley and Thadd Henson,1500 Lake Shore
Drive Suite 100, Columbus, Ohio 43204
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2. Identify all affirmative defenses you intend to raise in response to the Mandamus
Complaint; including those affirmative defenses yon intend to raise in an Answer to the
Mandamus Contplaint or in your Merit Brief.

ANSWER:

Objection. Absent a court order, ODNR is precluded from filing an answer to the
mandamus complaint, having timely filed a motion to dismiss in lieu thereof. S. Ct. Prac.

2L X(5) (see attached 1213109 email from Supreme Court staff attorney Justin Kudela).

Subject to the above objection, at this time ODNR expects to raise the affirmative defenses
of statute of limitations and/or lathes, waiver, and estoppel. ODNR reserves the right to
raise other affirmative defenses based upon Relators' responses to ODNR's discovery
requests, witness deposition testimony, evidence, and argaments.

3. Idenfify all factual and legal bases for each affinnative defense ODNR intends to
raise in response to the Mandamus Complaint, including those affinnative defenses ODNR

intends to raise in an Answer to the Mandamus Complaint or in your Merit Brief.

ANSWER:

Objection. Absent a court order, ODNR is precluded from filing an answer to the
mandamus complaint, having timety filed a motion to dismiss in Geu thereof. S. Ct. Prac.
TL X(5) (see attached 2213109 email from Supreme Court staff attorney Justin Kudela).

Mindy Worly

Subject to the above objection, ODNR's statute of 6mitations and/or laches defense is based
on Relators' failure to sue ODNR within the 4-year limitations period in R.C. 2305.09 or
the 6-year limitations period in B.C. 2305.07 (see ODNR's motion to dismiss, frled S/L0/09).
Relators' failure to timely sue or otherwise act also constitutes awa'rver. Due to Relators'
failure to timely sue or otherwise act, they are estopped from asserting a mandamus claim
against ODNR. ODNR reserves the right to raise other bases for any affirmative defenses
based upon Relators' responses to ODNR's discovery requests, witness deposition
testimony, evideace, and arguments.

i
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4. Identify ali fact witnesses from whom you intend to or may obtain statements,
affidavits, or testimony for inclusion in your Presentation of Evidence to the Court and the subject

matter(s) which each of those fact witnesses may testify.

ANSWER:

Any and all Relators in this action

Any and all witnesses identified by Relators

Any and ail other persons who Relator(s) identify as having knowledge of any or all
allegations or claims in Relators' mandamus complaint

David M. Mohr, Chief Engineer, ODNR Division of Engineering, 2045 Morse Road,

Columbus, Ohio, 43229-6693

Keith Banachowsid, Dam Safety Engineering Program Manager, 2045 Morse Road;

Columbus, Ohio 43229-6693

Stantec Consulting Corporation, Bryon Riugley and Tadd Henson, 1500 Lake Shore Drive

Suite 100, Columbus, Ohio 43204

Gary Harsenye, Engineer, ODNR Engineering, 2045 Morse Road, Columbus, Ohio 43229-

6693

BBC&M Engineering, Inc., 6190 Enterprise Court Dublin, Ohio 43016

Burgess & Niple, Limited, 5085 Reed Road, Columbus, Ohio 43220

Conestoga-Rovers & Associates, 9033 Meridian Way, West Chester, Ohio 45069?

Doyle Hartman, I3artman Engineering, 150 S. Parkway Drive, Delaware, Ohio 43015

J.C. Warns, P.E., Hydrologic Engineer, 7276 .Iackman Rd., Temperance, MI 48182

Jim Wiii, District Conservationist, USDA-NRCS, 220 W. Livingston St., Suite I Celina,

Ohio 45822

Jerry Linn, 5003 S.R. 219, Coidwater, Ohio 45828

See Answer to Interrogatory #1.

5. Identify all expert witnesses from whom you intend to or may elicit testimony and
include in your Presentation of Evidence to the Court, and, with respect to each such witness,
specify the subjects upon which he or she will testify and opinions he or she intends to offer, all
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data and documents thc expert has reviewed and/or upon which the expert has zelied, tlre
qualifications and a list of all publications of each such expert, and all matters in which the expert
lras testified within the last four years.

ANSWER:

Any and all expert wituesses identified by Relators

Stantee Consulting Corporation, Bryon Ringley and Tadd Henson, 1500 Lake Shore Drive
Suite 100, Columbus, Ohio 43204 - hydrology and hydraulics analysis

Keith Banachowski, Dam Safety EngineeringProgram Manager, 2045 Morse Road,
Columbus, Ohio 43229-6693 - dam safety and hydraulics

Mark Ogden, Dam Safety Administrator - dam safety and hydraulics, Jay Dorsey,
Stormwater Engineer, Division of Soil and Water Resources - hydrology and hydraulics
analysis; Dave Mohr, ODNR Chief Engineer-project coordination and engineering

BBC&M Engineering, Inc., 6190 Enterprise Court Dublin, Ohio 43016-hydrology and

hydraulics analysis, dam design

Burgess & Niple, Limited, 5085 Reed Road, Columbus, Ohio 43220- hydrology and
hydraulics analysis, dam design

Doyle.flartman, Hartman Engineering,150 S. Parkway Drive, Delaware, Ohio 43015-
hydrology and hydrauHcs analysis

Tim Will, District Conservationist, USDA-NRCS, 220'SV. Livingston St., Suite 1 Celina,
Ohio 45822--hydrology and hydraulics analysis

Phil DeGroot, Ph.D., P.E. Hydrosphere Engineering, P. O. Box 360530, Cleveland, Ohio
44136-hydrology and hydraulics review and analysis

The above experts have not yet reviewed aU data and documents upon which they will rely

for their opinions.

6. Identify all evidence you intend to or may include in your Presentation of

Evidenoe to the Court.

AN'SWER:

Objeetion. Request is overbroad.
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Subject to this objection, ODNR answers as follorvs:

Answers, responses, and documents provided in response to written discovery requests
(requests for production, requests for adnrission, interrogatories)

Lay and expert witness testimony

Expert report(s), hydraulic and hydrologic data on Grand Lake St. Marys, Wabash River,

Deaver Creek, and adjacent, nearby, and/or surrounding parcels, including properties
alleged by Relators as being or having been subject to increased and/or severe flooding as a
result of ODNR's modifrcation of the Grand Lake St. Mary's dam spillway and/or lake-

level management practices since 1997

Since the deadline to present evidence to the Ohio Supreme Court is March 1, 2010, ODNR
reserves the right to identify additional evidence, not presently known or anticipated, that
it may present to the court.

7. Identify all nonprivileged communications by or among ODNR, and/or any of its

representatives which concern, refer, or relate to any of the Rclators andlor any of Relators'
allegations or claims set forth in the Mandamus Complaint.

ANSWER:

Objection. The request is overly burdensome.

Mindy Worly

Subject to this objection, aD requested communications are included in ODNR's document

production.

8. In addition to any infotmation disclosed in biterrogatory No. 7, please specifically
identify whether ODNR or any of its representatives or agents or employees have had any
contmunicafions with J. Anthony Logan which concern, refer, or relate to any of the Relators
and/or any of Relators' allega6ons or claims set forth in the Mandamus Complaint and/or the

litigation captioned State of Ohio ex rel., Leo Post, et at. v. Samuel W. Speck Director of Ohio

73eparirnent ofNaturalResowrczs, Case No. 01-C1V-691, Cov-rt of Common Pleas, Mercer

County, Ohio, including any and atl appeals related to that litigation, and if any such

communications have been had, speeifically describe those communications.

-10-



ANS WER:

Objection. The request is vague and overbroad as it is not restricted with regard to time.
Further objecting, the substance of any settlement discussion that Mr. Logan had with
ODNR representatives and counsel is exempt from disclosure under Evid.R. 408. Further
objecting, any substantive legal discussions Mr. Logan had with ODNR or any of its
representatives or agents about the Post case during the time period he was employed at
ODNR are subject to the attorney-client and/or work product privileges.

Mindy W ro ly (j

9. Identify a ► I persons with knowledge of any or all Relators' allegations or claims
set forth in the Mandamus Complaint and/or identify all persons with knowledge of any or all
afFumative defenses you intend to raise in response to the Mandamus Complaint, including those
affinnative defenses you intend to raise in an Answer to the Mandamus Complaint or in your
Merit Brief, and for each such person, describe his or her laiowledge.

ANSWER:

Objection. Absent a court order, ODNR is precluded from filing an answer to the
mandamus complaint, having timely filed a motion to dismiss in lieu thereof. S. Ct. Prac.
R. X(5) (see attached 12l3/09 email from Supreme Court staff attorney Justin Kudela).
Further objecting, this Interrogatory is overbroad to the extent it asks ODNR to identify all
persons with knowledge of claims aud/or affirmative defenses.

Mindy Worly

Subject to the above objections, ODNR identWies the following persons:

Relators, their counsel, lay and expert witnesses, and other persons they identify as having
knowledge of any or all allegations or claims in the mandamus complaint

ODNR's counsel: William J. Cole, Mindy Worly, Jennifer Croslcey, Raymond Studer,
Rachel Steizer, Daic Vitale, Ohio Attorney General's Office, 30 E. Broad St., Columbus,
Ohio; Charles Rowan, ODNR Office of Legal Services, 2045 Morse Rd., Columbus, Ohio

All persons listed in response to Interrogatories 1 and 4
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10. Idcutify all studies or reports that concem, refer to, or relate to the frequency,
severity, daration, or extent of flooding of the lauds west of Grand Lake St. Marys and/or any
data of which you have knowledge related to such subjects.

ANSWF.R:

Objection: this interrogatory reguests studies or reports that are protected by the
attorney-client and/or work product privileges.

W o ^ ^ c
Mindy Worly

Subject to this objecfion, the following reports are identified:

Grand Lake St. Marys-Western Embankment Grand lake St. Marys-Eastern

Embankment, Burgess & Niple, December 1978

Final Report Hydrologic and Hydraulic Analysis Grand Iake St. Marys, BBC&M

Engiueeritig; Ine:; Febraary 1990

Subsurface Investigation Final Design West Spillway Replacement Grand Lake St. Marys
Dam, BBC&M Engineering, Inc., July 1990

Subsurface Investigation Preliminary Design West Spillway Replacement grand Lake St.
Marys Dam, BBC&M Engineering, Inc., September 1989

Survey Report for Flood Control and Allied Purposes, US Army Corps of Engineers-

Louisvil,'e Distr:ct, M ;y 1981

Interim Report Preliminary Information Hydrologic and Hydraulic Analyses Grand Lake
St. Marys Auglaize and Mercer Counties, Ohio, BBC&M Engineering, Inc., July 1989

Grand Lake St. Marys-Hydrologic and Hydraulic Analysis Case Leasing and Rental, Inc.
Property, llartman Engineering, July 2006

Hydrologic and Hydraulic Analysis Grand Lake St. Marys Discharge to Beaver Creek
Mercer and Augiaize Counties, Ohio-Case Leasing and Rental, Inc. Properties Celina,
Ohio, Conestoga-Rovers & Associates, May 2006

Grand Lake Saint Marys-Spillway Analysis and Downstream Flood Study, Hartman

Engineering, March 2004

Warns Report from Post Case, J.C. Warns Engineering, Inc., uudated

t
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Addendum to the Hydrologic and Hydraulic Analysis Grand Lake St. Marys Discharge to
Reaver Creek Mercer and Auglalze Counties, Ohio-Case Leasing and Rental, luc.

Properties Celina, Ohio, Conestoga-Rovers & Associates, November 2006
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RICHARD CORDRAY
Ohio Attorney General

WILLIAM J. COL1(067778)*
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MINDY WORLY (0037395)
JENNIFER S.M. CROSKFY (0072379)
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Columbus, Ohio 43215
614-466-2980
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wilfiam.cole@olrioattorneygeneral.gov
mindy.worly@ohioattomeygeneral:gov
jmnifer.croskey@ohioattorneygcneral.gov

RAYMOND J. STUDFR (0022913)
RACHEL H. STELZER (0083124)
Assistant Attorneys General
2045 Morse Road #D-2
Colnmbus, Ohio 43229
614-265-6870
614-268-8871 fax
raymond.studer@ohioattorneygeneral.gov-
rachel.stelzer@ohioatttorneygeneral.gov

Counsel for Respondents

CERTIITTCATE Ok' SERVICE

I oet:ify that a copy of the foregoing has been sent by hand delivery on Deeember 24,

2009, to Bruce L. Ingram, Joseph R. Miller, Thomas H. Fusonie, and Kristi Kress Wilhelmy,

r-

-13-



VORYS, SATER, SEYMOUR AND PEASE LLP, 52 E. Gay St., P.O. Box 1008, Columbus,
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accurate.
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Itule32 RULES OF CIVIL PROCliDURE

of the county in which the action is pending ttnless it
appears that the absence ofthe witness was procurecl
by the party offering the deposition; or (e) that the
witness is onable to attend or testifybecause of age,
sickness, infirmity, or^imprisonment;or (d) that the
party offering the deposition has been unableto pro-
cure the attendance of the witness by subpeena; or (e)
that the witness is an attendingphysieian or medical
expert, although residing within the county in which
the action is heard; or (t) that the oral exaniination of
a witness is not required; or (g) upon application and
notice, that such exceptional circumstances exist as to
ntake it desirable, in the interest of justice and with
due regard to the imiwrtance of presenting the testi-
ntony of witnesses orally in open court, to allow the
deposition to be used.

(4) _If only part of a deposition is offered in evidence
by a party, an adverse paryy may require him to
introduce all of it which is relevant to the party
introduced, and any party may introduce any other
parts.

Substitution of parties pursnant to Rule 25 does nat
affect tho right to use depositions previously taken.
4Vhen another action involving the same subject mat
ter is or has been brought between the same parties
or their represetitatives or successors in interes-t, all
depositions lawfully taken in the one action may be
used in the other as if originally taken therefor-

(E) Objections to admissibility

Subject to the provisions of subdhdsion (D)(3) of
this rule, objection may be rnade at the trial or
hearing to receiving in evidence any deposition or part
thereof for any reason which would require the exclu-
sion of the evidence if the witness were then present
and (.estifying. Upon the tnotion of a party, or upon
its own initialive, the court shall decide such objec-
tions before the deposition is read in evidence.

(C) Effect of taking or using depositions

A party does not make a petson his own witness for
any purpose by taking his deposition. The introduc-
tion in evidence of the deposition or any part thereol'
for any pm'pose otber than that of eontradicting or
iinpeaching the depunent makes the deponent the
witness of the party introdueing the deposition, but
this shall not apply to the use by an adverse party of a
deposition as described in subdivision (A)(2) of this
rule. The use of subdivision (A)(3)(e) of this rule does
not preclude any party from calling such a witness to
appear personally at the trial nor does it preclude the
taking and use of any deposition otherwise provided
by law. At the trial or hearing any party may rebut
any relevant evidence contained in a deposition wheth-
er• introduced by hiin or by any other party.

(()) Effect of errors and irregularities in depusi-
tions

(1) As to notiee. All errors and irregularities in the
notiee for taking a deposition are waived unless writ-

ten objection stating the grounds therefor, is pirompt,ly
served upon the party giving the notice.

(;6) As to disquol¢fzcation of offcer. Objection to
taking a deposition because of disqualification of ttte
officer before whom it is to be taken is waived unless
made before the taking of the deposition begins or as
soon thereafter as the disqualitication becomes known
or could be discovered with reasonable dingence.

(8) As to taking ofde7>osiGiooz.

(a) Objections to the competency of a witness or to
the competency, relevancy, or materiality of testimony
are not waived by failure to make Uiem before or
during the takiug of thedeposition, unless the ground
of-the objection is one which might have been obviated
or rentoved if presented at that time_

(b) Errors and irregularities occurring at the oral
examination inthe.manner of taking the deposition, in
the forin of the questions or answers, in the oatlt or
affirmation, or in t.he conduct ot' parties and errors of
any kind which might be obviated, removed, or cured
if promptly presented, are, waived unless reasonable
objection thereto is made at, the taking of the deposi-
tion.

(c) Objections to the form of written questions. sub-
mitted under Rule 31 are waived unless seived in
writing upon the party propounding them within the
(ime allowed for sorving the succeeding cross or other
questions and within seven days after serviee of the
last questions authori?ed.,

(4) As to coanpletion and return of depositimz. Er
rors anrl irregularities in the manner in whieh the
testimony is transcribed or the deposition is prepared,
signed, certified, sealed, indorsed, transmitted, filed,
or otherwise dealt with by the officer under. Rule 30
and Rule 31. are waived unless a motion to suppress
the deposition or sonte part thereof is made with
reasonable promptness after such defeot,is, or with
due diligence might have been, ascertained.

(Adopted eff. 7-170; amended eff. 7-1-72)

Civ R 33 Interrogatories to parties

(A) Availability; procedures for use

Any party, wiLhout leave of court, may serve upon
any otber party up to forty wtitten interrog•atories to
he answered by the party served. A pat'ty serving
interrogatories shall provide the party served with
both a pt-inted and an electronic copy of the interroga-
tories. The electronic copy shall be reasonably usea-
lile for woi-d processing and provided on eomputer
clisk, by electronic mail, or by other nteans agreed to
by the parties. A party who is unable to provide an
electronic copy of the interrogatories tnay seek leave
ol' court to be relieved of this requirement. A party
shall not propound more than f'orty interrogatories to
any other patty without leave of court Upon motion,
and for good eause shottrza, the court rnay extend the
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: I DISCOVERY

number of interrogatories that a party may, serve ing electronically stored informatiott, of the party
upon another party. For purposes of this rule, any upon whont theinterrogatory has 6een served or fi•onf
subpait propounded under an interrogatory shallbe an examination, audit, or inspection of the busiuess
considered a separate interrogatory_ records, or from a compilation, abstract, or summary

(1) If the party served is a public or private corpo- based on the business records,--and the burden of
ration or a partnership or association, the organization $erivi,ng or ascertaining the answer is substantially
shall choose one or rnoreof its proper employees, the same for, the party serving the interrogatory, •as
officers, or agentsto answer the interrogatories, and for the partyserved,it ia asufficient answer fq the
the employeo;officer, or agent shall furnish infonna- interrogatory to specify the records from which the
tion as is knowit or available to the - organization. answer tnay be detived or ascertained and to affordto

(2) Interrrogal:ories, withodt leave of court, may be the party serving the interrogatory reasonable oppor-
served upon the plaintiff after commencement of tlte tunity Co examine, audit,-orinspect the records and to
action and-upon any other party with or after service. mu,ke copies of ttie recordsor compilations, abstracts,

- or sumrnaries fi•orn the records.h' mt a sumot ons and complaint upon the patty.

(3) I?aeh intet•rogatory shap he answered-separate- •"°°""° `°. r-`'"' ""„,"`° ",. 1-1-1' '--"',
,_,-,,,

7-1-04; 7-1-08, 7-1--09)"
ly and fully in writing under oat.h,unless it is objected - ^- -
to, in which event the reasons for objection shall be Staff Notes
stated in lieu of an answer. The party upon whorn the 2009:.

interrogatories have been served shall qqote each Recognizing t.hat computcr word processors have replaced
interrogatory immediately preceding the correspond- thc typewriter, Rute 33 was amended in 2004 to dolete t.he
hig answer or objeetiou. When the numbe,r of inter- formcr °rninimum one-inchspaee" requirement in favor,of a
rogatories exceeds forty without leaveof court, the requirement that the partv propotmding interrogntoricspro-
party upoti whorn the interrogatories have been vide the responding party'wttHan electronic copy of the
served need only answer or object to tlte tTrst forty interrogatories forwse'in preparing a new computer-generat-
interrogatories. The answers are fu be signed by the ed docnment contaiuing both the questions and the answers.
person making tfiem, and the objections signed by the The 2004 amendment continued to-require that the printed
attorney rnaldng tbem. The party upon whom the copy be setved, and only required'that the eleetronic copy be

interrogatories have been served shall scrve
a copy of providca9"to the party served. The amendment £m4her

permitted the eleetsonie copy tobeprovided by means other
the answers and objections within a perfod designated than tltose described in G9v. R. 5(6) for service, speeifically
by the party submitting the inte7rrogatories, not less including "by electronic mail." Finally, the amendmeiit per-
than ttventy-eight days after the service of a printed mitted the court toretieve a party "who is unable W provide
copy of the interrogatories or wit.h'in such shorter or an electronic copy" off the daty to do so.
longer tinie as the-court 'may allow. Failure to pro- The 2n04 amendment di8 not specify a consequenee for the
vide an electronic copy does not alter the designated failure to provide ati olecLronic copy. Because the-time
pettiodfor response, but, shall constitute good cause designated in the interrogatories for responding rotYs from
for the court to brd'er the period enlarged if reguest service, and only the ptiuted copy is served,-tdte ariSendcnent
therefor is made' pursuant to Rui2 6(B) bel'ore the left uncertain the obligations and appropriateremedq for a
expiraLion ^of the designated period. If so-ordered, party served with a printed copy of interrogatories, bdt uot

the eourt may require tltat. tbeparty subsnitting the Provided with an electronic copy. The 2009 amendtnent
interrogatories pibvido an electronic copy as required specifies the consequence and -apPropriateremedy fm• this

situation:

by this rule unless relieved from this obligation. g5tyt, ttte arnendment specifies that the electronic copy
(B) Scope and use at trial - must be "reasonably uaeable for word processing" to enable
Intenpgaturies may relateto any matters that can the respondingparty In transcribe the responses. Next, the

be inquired into under Civ. It. 26(B), and the answer•s aincndment confirms that the perlod for Pesponding, ivhich is
may be used to the extent permitted by the rules of designated by the propuunrling party and camtot be-less tlian

twenty-eight days, sltall run from the day of service of the
evidence. printed copy, and that the faihrre to provide an electronic

The party calling for such examination shall not copy does not alter the response period. However, if before
thereby be concluded but inay rebut it by evidence. the designated period has expired, the responding party

requests that the period be enlarged pursuant to Rule 6(B)
An interrogatory otherwise pi`oper is not obje.etiona- because the prnpounding party has not provided an elecunn-

h!e merely because an answer to the interrogatory ic copy, that reason shall cmtstitute good cause for granting
involves ast opinion, contention, m' legal conclusion, but the requested extension, and the court's order may requlre
the court may order that such an interrogatory he that an electronic copy be pmvided-

answered at a later time, or after designated discov- The amendtnent strikes a balance between the respective
ery has been completed, or at a pretrial conferertce. duties of the parties when a provision which merely makes it

(C) Option to produce basittess records aasier to transcribe inte-rog'atorp answet's is nut followed. IL
enforces the duty ofthe party propoundinginterrogatories to

Where the answer to an interrogatory may be de- provide an electronic copy unless othelvise relieved of that
rived or aseertained frotn the business records, includ- obligation by the comt. At the same it time makes it cloar
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Rule 33 RULES OF CN

that , a responding party- served with a. pruited copy of
inteirogatories cannot rely on thefaihue to reeeivean elec-
tronic copy as reason to do tiottng and simply disregard the
response time. A Civ. R. 6(B) request for enlargeqient of
the period is an appropriate remedy for arespond"uig party
in this situation, antlthe amendment merely provides guid-
ance in that regard. 'Phe rulestat.es that the failure t.6
receive an electronic copy eonstitutes good cause under Civ.
R. 6(R). -The amendtinent also cortfiirms the comt's discretion
to relieve a party of iheduty to provide an etectronie copy
when unable to do sn, for example, wherz cmnplianrawmild
bedifficult for a pro se party.

5lntilar amendments werG made to Civ. R. 36, addressing
the failure to provide :ni electronic eogy of reguests:for
admission.

2008:
The text. of Civ. R_ 3R(A) is liroken into tln•eG qubparts.

This is intended su a stylistre chmige only to make the
niaterial more aceessible.

Amendments to Civ. R. 33(C) elarify that the responding
party's option to produce business records in which the
information sought in interrogatoeies may be found ineludes
the uptimi of prodticingelectron4cilly stored iofonnation.

2004:
(A) AvailabiGty; procedures.f,or use
The 2004 amendment added two provisions governing the

service of and response to intenogatpriea- New language
was addcd to the fourth paragraph of division (A) that
requires aresponding party to quote Uieintsrrogatmy im-
mediately preceding the party's answer or objection. This
provision ensures that the court and parties are not required
to consult two ductunents or different parts-of the same
document in order to review the full text of an interrogatory
and the corresponding answer or objectdon. The provision is
similar to tlie second sentence of S.D..Ohio Civ. R. 26.1.

To facilitate the responding party's obiigation to include
the interrogatories and mustvers or objections in the same
docunlent,the fust paragraph of division (A) was modified to
requiie the party submitting intmrogatories to provide the
responding party with both a,printed and an electronic copy
of thejnterrogatories.The eiecLoonic version ruust_he pro-
vided in a format that willenable the responding party to
readily-include ttic int.errogatories and correspondingan-
swers and objections in the sante document without having to
retype eaeti interrogatqry. A partv who is unable to provide
an electronic copy of interrogatories may seek leave of comt
to be relieved of the requirement.

Corresponding amendment.s were made to Clv. 1L. 3fi(A)
relative to requests for admission.

interrogatories(D) Form of answers and objections to
The 2004 amendment deleted language ttiat required a

party submitting inte.rrogatories to allow sufficient space, not
less than one inch, following eacti inLerrogat.ory in xvhir,h the
answering party could type an answer or objection. New
language was added to division (A) governing the service of
and response to iut.errogatories.

Civ R 34 Producing documents, electronical-
ly stored information, and tangible
things, or entering onto land, for inspec-
tion and other purposes

(A) Scope

PROCEDURE

Subject to the- seupe of discovery provisions of Civ.
R. 26(B), any party may serve on any other party a
request to produce and permit the party making the
request, or someone acting on the requesting party's
behalf (1) to inspect and copy any designateddoeu-
ments or electronically stored information, including
writings, drawings, graphs, chats, photographs,
sound recordings, images, and other data or data
compilations stored in any medium fiTm witich infor-
mation can be obtained that are in the possession,
custody, or control of the party upon whom the re-
quest is served; (2) to inspeet and copy, test, or
sampleany tangible things that are in the possession,
custody, or control of the party upon whom the re-
quest is served; (3) to enter upondesigilai.ed land or
otlier property in-the possession or control ofthe
party upon whom the reqaest is served for thepur-
pose of inspection aatd mcasuring, surveying, photo-
graphing, testing, or sampling the property or any
designated object or operation on the property.

(B) Procedure

Without leave of cotart„ the request may he served
upon the plaintiff after contmencement of tlie action
and upon any other party with or after service of the
summons and complaint upon that party. The re-
quest shall set forth the items to be inspected either
by individual item or by category and describe each
item and category with reasonable particularity. The
request shall specify a reasonable time; place, and
manner of inaking the inspection and perfor5ning the
related acts. Ttte request-may specify the form or
forms in which electronically stored inf'ormation is to
be produced, but Inay not require the production of
the same information in more than one form. -

(1) 'I'tie party upon whmn the request is served
shall serve a written response within a period desig;
nated in the request that is not less than twenty-
eight days after the service of the request or within
a sliorter or longer time as the eourt may.allow.
With respect to eacli item or eategory, the response
shall state that inspection and related activities will
be permitted as requested, unless it is objeeted to,
including an abjeetiou to' the requested form or
forme for producing electronically stored infollna-

- tion, in which event the reasons for objection shall
be stated. If objection is made to p:ut of an item or
category, the part shall be speeified. if objection is
tnade to the requested form or forms for produeing
electronically stored infolniation, or if no form was
speciGed in the request, thc responding party must
state the form or fprms it intends to use. The party
submitting the request inay move for ao order
under Civ. It. 37 with respect to any objection to or
other failure (y respond to the request or any part
of the request, or any failure to permit inspection as
requested.

(2) A party who produces dncnments for inspec-
tion shall, at its option, produce them as they are
kept in the usual course of business oi- urganized



RICHARD CORDRAY
OlilO AT'TORNEY GENERAI.

January 7, 2010

Bmcc L. Ingram

Joseph R. Miller
Thomas H. Fusonie
Kiisti Kress Wilhelmy
1Ylattha C. Brewer
VORYS, SATER, SEYMOUR & PEASE LLP
52 E. Gay St.
Columbus, OH 43216-1008

Re: State ex re1. Doner, et aL v. Logan, et aL
Ohio Supreme Court Case No. 2009-1292

Dear Counsel:

This cottespondence responds to several outstanding matters in tllis litigation, including those

mentioned in Thomas Fusonie's December 30, 2009 and january 5, 2010 letters, and in Joseph

Iviiller's January 4, 2010 letter. Because there are tuany such matters, I am responding to each in the

otder they have been presented to us.

First, the December 3, 2009 email from Court staff attomcy justin Kudela, which addresses the
impropriety of attempting to filc an answer to the mandamus complaint, was inadvertently not
induded in ODNR's discovery responses. Mr. Kudela's message was emailed to you on Decelnber

30th.

Second, ODNR's response to your Request for Production (not Intettogatoty) # 9 niistakenly says

"see attached report" That should have read "see attached documents" instead. No expert reports

are atnong the documents produced putsuant to your requests.

Third, ODNR properly denied your Admission Request # 46, which paraphtases the Post tdal

court's conclusions more broadly than what is set fotth in the entry. Specifically, the trial court
concluded that "the modification of the west spillway. ... is burdensome and constitutes a taking of

the property of the Plaintiffs." (frial Ct. judgment Entry p. 10.) The judgment entry, which speaks

for itself, docs not state the conclusion you ask ODNR to admit.

Fourth, the last sentence in ODNR's response to your Interrogatory # 8 mistakenly tefers to

substantive legal discussions that J. Anthony Logan had with ODNR personnel about the Post case.

That should have said "Doner," instead of "Post.". Mr. I.ogan did not breach his duty to his formc:t

clients because he did not have any substantive legel discussions witli ODNR personnel about the

30 Ea,t 9xoad St 26° B1oo: e Coh^bus, Ohio 43215 0 PHONE 614.466-2980 m FAX 866.354-0086 0 wililamcoleQuhioattumeygcnerel.gov



Post case during or after his employment with ODNR. Therefore, there are no corresponding

ilocuments to be produced. To the extent Mr. Logan had any substantive legal discussions, if at all,

with ODNR about the Doner case wlvle employed as ODNR's legal counsel, such discussions ase

obviously privileged.

Fifth, while you acknowledge that we have the right to depose your cGents, you insist that all

Relator-depositions take place in Mercer County. This is not acceptable or reasonable. Youc clients
brought this lawsuit and assert multiple cl.tims against our cGent for compensation. As counsel for
the parties defending these claims, we have the right to determine where the depositions will take

place. Our venue is not atbittary because your office, the Attorney General's office, ODNR, and

the Court are all located in Columbus.

Appealing to "decency and comtiton sense," you protest against having your clientstravelto

Columbus because "many" are eldetly, and "4nany" have never been to downtown Columbus. In

my December 30th email I had already indicated that the we would make allowance for exceptional
circumstances. We are willing to consider altemate arrangements for those who can document a

physical inability to dtive to Colutnbus, we will make allowances to group depositions so that
spouses and itiends can travel together, and we will adjust schedules should inclement weather

prevent safe travel. Otherwise, requiting your clients to come to Columbus for a one-hour (or so)

deposition is not unreasonably burdensome.

Sixth, we are willing to work with you in scheduling our experts for depositions. I will check and

provide their (and our) availability. We also withdraw BBC&M Engineering and Burgess & Niple

from our list of experts.

Seventh, you claim that Relators should have an opportunity to Icatn the patatneters of our experts'
opinions before they are deposed. To satisfy that request, our experts would have to fiiialize their
opinions and condusions before the January 21st deposition deadline. Our experts are just now
teviewing the discovety responses and documents that you havc provided to us. '1'hey will not be in
a position to render their completed findings and opinions by affidavit, report or otherwise, before

the deposition deadline. We are not trying to deny you an opportunity to leam our experts'

opinions; they simply cannot be available by January 21 st.

The Master Commissioner's scheduling otdet has no provision or deadline for expetts to complete
and disclose theit findings and opinions, other than the March 1 st deadline for filing all evidence

with the Court. Therefore, we do not interpret the scheduling ordet to require expert evidence to be

finalized and produced to accommodate depositions. If you want the opportunity to review out
expert evidence and then conduct depositions, we will not oppose a request to extend the deadlute
fot deposing experts (with an attendant later deadline for providing expert evidence), provided that

such deadline(s) will apply to both sides in this litigation.

Eighth, with regard to the discovery dispute, we are satisfied with your answer to Interrogatory # 1.
You partially answered Intusogatory # 5 by staii,-ig that no Relators applied for a floodplain
easement pursuant to the 2008 Farm Bill Stimulus Easement Program. You did not, howevec,
answer parts 2 and 3 of the Interrogatory; namely, whether any Relators appfied for (2) iuclusion of
lands in the Conservation Reserve Program, or (3) relief from drouglit or other natural causes.
Subject to your stated objections, please either answer, or indicate that you ate refusing to answer,
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the remaining parts of Interrogatoty # 5. For Interrogatory # 6, please clarify whether you are
asking for additional information in order to answer the Intenogatory (subject to objection), or
whether you are refusing to answer the Interrogatory based on one or more of the objections noted.
For Interrogatory # 7, please also answer whether any Relator has applied for assistance or other
financial retief for property damage or loss due to flooding, drought, or other natural causes, and has
not teceived such relief because his or her application is pending. Please respond to the issues in

this patagraph by Friday, January 8, 2010.

Finally, Mr. Millee's January 4th letter includes some refereaices to seeking the Coitrt's io.volvement if
the issues of Relator-deposition venue and providiuig expert documentation cannot be xesolved. If

you intend to coaununicate to the Master Commissioner or the Supreme Coutt by means other than

filing a written motion-such as by phone or email- please notify all counsel of record for

Respondents.

Very truly yours,

Richard Cordtay,

Oluo Atforney Gene

William J. Co
Assistant Att,drney General

cc: Dale T. Vitale
Mindy Worly
Jennifer S.M. Croskey

Rachel H. Stelzer
Daniel J. Mattin



BROOKS, WILBURN, & LOGAN CO., LPA
Attorneys at Law

Paula L. Brooks` 4921 Dierker Road
` Also admitted in Washington RC Columbus, Ohio 43220

(614) 457-1010
(614) 457-1018 (fax)

October 8, 2002

Joan Irwin Fishel
Assistant Attorney General
Ohio Dept. Of Natural Resources
Environment Enfarcement Section
Fountain Square Building, E3
Columbus, OH 43224-1385

Melissa L. Wiiburn`

' Afso admitted in
Pennsylvania

J. Anthony Logan*
`of counsel

OCT - 9 2002

RE: Leo Post Group settlement offer

Dear Ms. Fishet

After a series of discussions both with the Plaintiff group in the lawsuit and with the

larger client group, I have authority to convey to you, a settlement offer, along the

following lines:

. Payment for acreage subject to flooding easements

The client group will convey to the Ohio Department of Natural Resources
suitable easement agreements which would allow the Ohio Department of
Natural Resources to periodically flood their property on an "as needed" basis.
The client group wilt convey these flooding easements to the Ohio Department of
Natural Resources for a price of Three Thousand, Three Hundred Dollars
($3,300.00) per acre. The amount of acreage which the client group believes to
be affected is attached hereto on Exhibit A.

N:VBackup\toganiLeo Past GroupN19.7.02 ttr Asst Atty General ODNR (Flshel).doc
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0 Lake draw-down procedure

The agreement is predicated upon ODNR's willingness to do a winter "draw-
down" twelve (12) inches of lake level below the spillway. The draw-down would
continue until April 1s' of each year. As of May 15` of each year, ODNR agrees to
draw-down (if necessary) to a six (6) inch below spillway level. ODNR may
retain the lake at spillway level for the rest of the year.

• Bank repair & Maintenance

After consultations with the Mercer County Soil and Water Conservation Service
and the County Engineer, it is estimated that, for a cost of one million two
hundred thousand dollars, $1,200,000,00 would effectuate repairs to the existing
stream banks on the Beaver and Wabash Rivers. This would include removing
of trees from the spillway to the state line, installation of rip rap, and bank
maintenance. After the bank repairs are complete, the Beaver and Wabash
River system would be continually maintained through a maintenance fund which
would be funded through 66 213 percent by the State and 33 113 percent by the
land owners.

We hope this provides the framework for future discussion on the overall settlement of

the issues related to the existing lawsuit. Please review this matter with your clients and

respond as your earliest convenience.

Best Regards,

J. Anthony Logan

JAUtc
c: Leo Post

Richard Baucher
Steve Zumberge
Jack Minch
Terry Linn

ryxg^µ,qyppW,u,wPCY Go-y^f 01 @ itrnau.wy Crwal OOHF (F14w).Dx
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Land Owner Acreage affected by flooding

Jack (vtinch 85

Terry Linn 130

Dick Baucher 35

Steve Zumberge 70

Leo Post 175

Jerry Weisman '35

Chuck Knapke 65

Mike Baucher 95

Chad Knapke 107

Charles Meier 14

Mike Highley 215

Robert Highley 175

Doner Farms 220

Gale Thomas 65

Carl Sutter 75

Brad and Dave Suhr 41

Rod Sheets 35

Duane Sheets 40

Kuhn Farms Inc. 210

Rick Adams & Mary Linn 45

Paul Myers 36

N/alter Weigei 60

Bill Muhlenkamp 20

2098 Total Acres

2098 Acres @ $3,3301A = $6,923,400.00

ODNRO8285
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO

EX REL., WAYNE T. DONER,

ET AL.,

VS.

SEAN D. LOGAN, DTRECTOR

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD
COLUMBUS, OHIO 43229--6693

AND

OHIO DEPARTMENT OF

NATURAL RESOURCES

2045 MORSE ROAD

COLUMBUS, OHIO 43229-6693

CASE NO_ 09-1292

Deposition of GARY E. UHT,ENHAKE,

Relator, was taken by the Respondents as on

cz'oss-examination, pursuant to the Ohio Civil

Rules of Procedure at Central Service Building,

220 West Livingston Street, Celina, Ohio 45822, on

Friday, February 18, 2010, at 2:00 p.m., before

Terence M. Holmes, Professional Court Reporter,

and Notary Public within and for the State of

Ohio.

HOLMES REPORTING & VIDEO

982 Havensport Drive

Cincinnati, Ohio 45240

(513) 342-2088

(513) 342-1820 Fax

www.OhioDeposition.com
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APPEARANCES:

On Behalf of Ohio Department of Natural

Resources:

Daniel Martin

Principal. Attorney

Executive Agencies

30 East Broad Street, Floor. 26

Columbus, Ohio 43215-3400

On Behalf of Relators:

Martha Brewer

Attorney at Law
Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

Columbus, Ohio 43216-1008
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C O N T E N T S

WITNESS CROSS DIRECT RECROSS

Gary Uhlenhake M-4 B-41 M-42

E X H I B I T S

RESPONDENT'S DESCRIPTION

A Affidavit

MARKED

10
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GARY E. UHLENHAKE

of lawful age, a witness herein, having been duly

sworn, as hereinafter certified, was examined and

deposed as follows:

CROSS-EXAMINATION

BY MR. MARTIN:

Q. Good afternoon, I'm Dan Martin,

I'm an attorney representing the State of Ohio and

the Department of Natural Resources in the action

that's been brought. I know you sat in on the

earlier deposition, but I'll go ahead, and for

your benefit, go through my usual spiel. The

first question I ask folks is, have they ever had

ttieir deposition taken before, and have you ever

had one?

A. No_

Q. Okay. Well, I'll run through those

ground ru]es again, but the main purpose of what

we're trying to do today is to get accurate

inforniation for my client, the State of Ohio,

about your understanding of the claims that you're

raising in this lawsuit. So I don't want to

confuse you with any of my questions. I want to

get accurate a.nformation and correct information.

So if any of my questions don't make since or you
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know you don't understand them or I'm not making

myself clear, just let me know that, and Chen I'll

be glad to ask my question a different way or ask

it agai.n:

One of the things that we try to do

is to get a clear record because the court

reporter is taking down our conversation and

putting it into what will eventually be a

transcript. So i.t's important that when you

answer a question that you try to answer verbally

because i_n normal conversation we may shrug our

shoulders or shake our head or say uh-uh or

ah-huh, that doesn't translate very well. on paper.

So if we mean "yes" it's better to say "yes"

instead of nodding our head or saying ah-huh. So

just try as best as you can to remember that and

give a verbal response to my, to iny questions.

A. Okay.

Q. And another thing when -- Terry

here is keeping a transcript, we want to try to

not talk other each other because that makes it

hard for him to sort it out if we both talk at the

same time. So just let me get my question out,

and then even if you have your answer ready or you

ttiink you know what the answer will be, just wait
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until I get my question out, and then, you know,

then you can give your answer, and then we'll both

do our best to avoid talking on top of each other.

And then as you notice first thing

we did, Terry swore you in. So just like we would

in a courtroom that front of a judge when you've

been sworn in, you'll need to answer my questions

truthfully and the to the best of your ability.

So does that make sense?

A. Yes.

Q• All right. Will, Gary, if you

could, please, just say your full name and spell

that for Lhe record, please?

A. Gary Uhlenhake, G-a-r-y

U-h-1-en-h-a-k-e.

Q. And, Gary, what I want to first do

is just ask you some background questions. You

live iri Mercer county?

A. Yes.

Q. And how long have you lived here?

A. All my life. -

Q. And how long would that be?

A. Fifty years.

Q. And where do you live right now?

A. My address is 3898
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1 Burkettsvil.le-St. Henry Road, that's Coldwater,

E
2 Ohio.

4

Q.

A.

And did you go to school here?

I went to school at Coldwater.

5 Q. Okay. And did you graduate from

6 high school?

7 A. Yes, I did.

8 Q- After high school what did you do?

9 A. I went to heavy equipmcnt school

10 and then I ran heavy equipment for 12 years.

11 Q - And did you go to a particular

12 school --

^ 3 3 A. Yes..

14 Q - -- or is that something your

15 employer did? Okay. Where di_d you go to school

16 for that?

17 A. The Heavy Equipment School in

18 Indianapolis, Indiana.

19 Q- Did you get any type of license or

20 certificate out of that?

21 A. Yes.

22 Q - And what type of certifi.cate or'

23 license did you get?

24 A. Just a certificate that I am

25 approved to run heavy equipment.
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Q. Do you have a special operators

license from the state?

A. There really is no operators's

license, it's just a certificate.

Q. Do you have a commercial drivers

license?

A. Yes, I do.

Q. And besides the course work you

took for the school in Indianapolis, did you take

any other classes?

A. I took some A.I. Technician

training through COBA.

Q. And what is COBA?

A. COBA is a A.I. Bull Stud and this

was to do technician work.

Q. Where did you take those at?

A. They were taken at Burkettsvi.lle,

Ohi.o.

Q. Okay. Any other special training

besides what we talked about?

A. No. -

Q. What was your first job, I think

you may have mentioned this, after you completed

your course work in Indianapolis?

A. I worked for Carr Stone Quarry
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running heavy equipment.

Q. Where was that at?

A. Celina, Ohio.

Q. And how long did you do that?

A. Twelve years.

Q. And after that job opportunity

where did you work?

A. I self-employed farmer.

Q. Have you been doing that since?

A. Yes, I did it. I did it while I

was working, also, but, yes, I have been doing

that since I quit.

Q. Okay. That was kind of where my,

where my next question was going. How long have

you been farming?

A. Well, I started in, right out of

high school, so I did both. I actually started on

my own in 1968 and I farmed with my dad

previously.

Q. Arid when you farnied with your dad

what type of work would you do with him?

A. We milked cows so I milked and did

all the field work, whatever it took.

0
2411 Q And since you've been doing farming

on your own, what types of farming work have you25



10

E

E

2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

been doing?

A. I'm doing same thing, I'm dairy

fariner and I do crop.

Q. Do you own your own dairy farm?

A, Yes.

Q. And how many dairy cows do you

have?

A. 100.

Q- And besides yourself does anyorre

work with you on that farm?

A. My boy does.

Q. And what's his name?

A. Kyle.

Q. And does your mom, does she still

help with any of the farming?

A. No.

(Gary E. Uhlenhake, affidavit, marked

for identification as Respondent's -
Gary E. Uhlenhake - Exhibit A.)

Q. Okay. Gary, I'm gonna hand you

what_'s been marked as Exh ibit A. This is an

affidavit we received from your attorneys.

A. Okay.

Q. And I'll just direct your attention

to Page 3 of that document. I think you're there.

Make sure I -- Okay, you have the second page.
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Okay. Good, just want to make sure it matched up

with mine. In that third page, next one there.

Is that: your signature there?

A. Yes, it is.

Q.

document?

And do you remember signing this

A. Yes, I do.

Q. Let's go back to the first page,

and Paragraph 2 identifies -- And Marilyn is your

mother, correct?

A. Yes.

Q. She owns a piece of real estate

identified as 26-042900.0100. Are you familiar

with that piece of property?

A. Yes.

Q• And how are you familiar with it?

A. I've been farming it since 1999.

Q. And has that property been in your

family?

A. Since 1979.

Q. Since '79?

A. Yes.

Q. And Paragraph 4 there talks about

the Beaver Creek. Is Beaver Creek on the south

side of that property?
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A. Beaver Creek is on the north side,

the property is on the south side.

Q. Oh, I see it, okay.

A. Yeah.

Q. Okay. So Little Beaver Creek is a

different water body than Beaver Creek?

A. Yes, but it flows into the beaver

approximately, I'm gonna say an 8th of a mile away

from the property itself.

Q. Does the Little Beaver actually go

into the property we're talking about or does it

just broader it?

A. It's a broader, yes.

Q. Arrd just following along in your

affidavit here. Let's move onto Paragraph 6 and

Paragraph 7. Just talks about the flooding that

you've observed on the property. Have you

personally seen this property flooded?

A. Yes.

Q. In Paragraph 9 on Page 2 of your

affidaviC says that the most invasive flood

occurred in 2003. Do you remember when that

happened?

24 II A. Yes.

And how was 2003 different from anyQ.25
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other floods?

A. The water was higher.

Q. And how much higher was it?

A. I didn't go out and measure, but

it's took like four days to recede, so I would say

it had to have been higher. I went by the crop

height, and when the crop is covered it definitely

was the highest one I've ever seen.

Q. Do you recall what crop you had

planted that year on that parcel?

A. I had corn on there.

Q. And where exactly is this parcel,

if you can maybe tell me like what road it's on?

A. Okay. Swamp Road is the frontage

offer it. The back of the property almost comcs

to 29, but that's where the creek runs through.

Q. I see.

A. So, and then there's a house back

there in the corner and that property actually

touches 29, so it doesn't really touch 29, but

it's right up to it, up to his property and it's

just a house, and then he has his property

touches 29.

Q. Okay. So the person that's in the

house is a different property owner?
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A. Yes.

Q. This parcel we're talking about:

here your mom own, is there a house on ttiat one?

A. No.

Q. Is it just used for farming?

A. Yes.

Q. Any livestock on that parcel?

A. No.

Q- Let's look at the map that's

attached to your affidavit. It's Exhibit A, and I

see you got it there in front of you. Do you

recognize this at all?

A. Yes, I do.

Q.

on the map?

Did you shade in this area that's

A. Yes, I did.

Q. And what's that represent?

A. Acres wise, are you saying?

Q. Sure. Let's start with that?

A. 21. something acres. I think it's on

the front. It's-21 roughly acres is what it is,

21.61.

Q. Okay. Do you know is that the

entire acreage of the whole parcel?

A. It might be with that number
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because the parcel to the north there or to the

south my mom also owns and we farm them together

right where the line i.s.

Q. Okay.

A. Yes. But I think that's a

different parcel, under a different parcel number

the way i.t looks.

Q. And the boundary of that property,

is that, is this where the creek, Little Beaver

bourrds it?

A. Yes, and right there is that

house.

Q• Okay. Why don't we just, just make

that clear for the record. If you don't mind I'm

giving you an old pink marker here. If you could

trace the outline of where the Little Beaver

boarders that property?

A. Okay. You want me to go into his

property, too?

Q. No, that's fine, just your property

is fine.

A. That's fine. Okay.

Q. Or I'm sorry your mother's?

A. Yes.

Q. Okay. Thank you. And based on
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your knowledge of the property and having farmed

it, is that where the flood appears to be coming

From, from the Little Beaver?

A. Yeah, yes- This property has a

hill right here, and the it used -- The buildings

are right in the middle here, and it would go up

to the boCtom of this hill, here, and naturally it

wasn't as deep here as it was back here. The

deepest is back here along the Little Beaver.

Q. And the road where the frontage is,

where is that road at?

A. Be probably right here.

Q. Okay. So it's just off the map a

bi.C?

A. Yeah, it's probably right there

where the line is.

Q. Okay.

A. And right there is a set of

buildings, so there would be a 1.ine.

Q. And you'd farmed this piece of:

property for a while. Do you remember seei_ng

floods on this property, let's say, before 1997?

A. No.

Q. So you have no recollection of if

ever having flood before '97?
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A. No.

Q. Is it your understanding that after

'97 is when you started to see floods?

A. Yes.

Q. Besides the 2003 flood, were there

other floods that you recall on this property?

A. Yes.

0. What years if you can recall?

A. 2008 and 2005 and then the other

2003 one.

Q. The shaded area here, if I

understand your affidavit correctly, does that

also represerit the area that was flooded in '03?

A. Yes.

Q. In 2005 did it flood to the same

degree as 2003?

A. Pretty close.

Q. Was it less?

MS. BREWER: Objection.

A. The water depth was less. It

receded faster in 2005 and 2008.

Q. About how many deep was it in 2005,

approximately?

A. Well I'm gonna say 8 inches.

Q. And what about 2008?
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A. 2008 probably pretty close to the

same.

Q. And 2003 how long did it take for

it to recede?

A. Four days.

Q. And then 2005 was how long?

A. I'm gonna say 2, yeah.

Q. Can you recall in 108 how long it

took it to recede?

A. '08 was about two days, also, yes.

Q. During 2003 was there a crop loss

on that property?

A. The crop was actuall.y taller than

the water, so we waited and let it recede and we

didn't do anything because what happens is when

the water gets above the crop it can't get any air

and you have 24 hours. Over 24-hours it'll kill

everything out there. My crop was still above, so

I was okay, and I wait until the water recede and

I kept the crop.

- Q. And that was 2003?

A. That was in '03, yes.

Q. How about 2005 was there a crop

loss that year?

A. In 2005 and 2008 the flooding
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occurred earlier, so there was replanting done.

The crop wasn't as big, it was all under water, so

it was gone, and then we went back i_n and

replanted.

Q. Okay. So in '05 and '08 the flood

claim when you had already had planted?

A. Yes.

Q. And then you had to do a replant?

A. Then we had to do a replant, yes.

If it's early enough you can replant. Once you

get to middle of June you can't replant no more

'cause you're not gonna get a crop, and even if I

would have lost a crop in '03, I wouldn't have

replarited, I would have let that go, 'cause it's

too late to replant. I

Q. Do you recall if in '05 or '08 if

you made any claim on insurance?

A. Yes, I did.

Q-

insurance?

Did you receive any paymenL for

A. Just for replanting, yes.

Q. Do you know, sir, on this parcel

how many acres of that property are tillable?

A. All of it is.

Q- Do you have any filter strips along
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by the creek there?

A. No.

Q• Do you have any part of this

property in some type ofConservation Reserve

Program?

A. No.

Any farm preservation easements on

the property?

A. No.

Q. Any wetland reservation program on

the property?

A. No.

Q. Is there tile on this property?

A. Yes.

Q. What type of condition is the tile

in?

MS. BREWER: Objection.

A. They're deteriorating because of

the flooding. We've had to repair the main.

There's a 12 inch main that runs straight along

this boarder and we've repaired it three times.

And what happens is, when the water recedes it pulls

so much pressure on them tiles that they collapse and

then they draw in all the dirt and you have to go in

dig 'em up and repair 'em.
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Q• Main along the boarder, just so

keep it clear on the record, is it, as we're

looking at map here, it's on the left side kind of

adjacent to parcel 0806300003?

A. Tt's runs parallel along there, and

then it goes into this property up in here, is how

it goes.

Q. I give you an orange marker, can

you try just mark the area where that tile runs?

Okay. Thank you.

A. Something like that.

Q•

tile?

Have you made any repairs to that

A. Yes, I have.

Q. What type of repairs?

A_ We had to take out big sections and

eliminate the tile work and draw it in. I'm gonna

say 100 feet and we've done it twice now, and we

took out all the old tile replaced it with new.

Q. When was the last time you did

that repair?

A. 2007.

Q- so just so I'm straight on the

facts, at least to this parcel, you're not

claiming that there was a loss of crops in 2003 as
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a result of the flooding?

A. There was probably more erosion

damage and tile damage than there was to the crops

because the crops were tall enough to withstand

the water. There was yield reduction because of

that but not large enough to collect insurance.

Q. Okay. Did you attempt to collect

insurance on that?

A. I had the yields checked and they

didn't qualify. See, what happens is on crop

insurance you pick your levels where you want to

be and my levels weren't real high to save money

on premiums, so there wasn't a collection. The

higher you go, you'll have better chance of

collecting because of paying a higher premiurn.

Q. Okay. Well thank's for explaining

that for me because I was trying to figure that

out.

A. Oh, okay.

Q. So you, when you take out insurance

you can sort of reduce the premium by picking

maybe a lower yield?

A. Yes. You can go as low as 65

percent coverage all. the way up to 85 percent

coverage, and you have a base yield that you have



23

E

E

E

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that goes for five years previous of your farming

records, and then they use those records, average

those five years, and then they use that as your

insurance coverage.

Q. Do you know on this parcel we've

been tal.king about what the average yield is for

that parcel?

A. On corri?

Q. Yeah, let's say for corn?

A. I'd have to take it off the top of

my head, I'm thinking it's 15S bushels an acre.

Q - And what about for beans?

A. I think beans are right about 47

somewhere in that range, 47 or 48.

Q. Do you know how long of a -- to get

that number, how long of a period you look at to

get that sort of average?

A. That average?

Q. Um-hum.

A. Well the insurance company uses

five years, and then every have year, the next

year it drops off the last year. So you keeps a

five year record of your farm for insurance

purposes. I have a life-time record because of

it, well, since 1999 S have, and that's what I
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use, but what I told you was my insurance record,

okay, that's what I base it off of.

Q. Right. Is it possible your actual

yi.eld per acre in a given year could be higher or

lower than the --

A. Yes.

Q. - insured amount?

A. Yes.

Q. You mentioned some other problems,

one was bank erosion. Where is the erosiori issues

occurring?

A. There's probably five spots along

this beaver, Little Beaver Creek that has washouts

and trees falling i.n. There's a lot of wooded

area right there along there. It's all full of

trees, and the water gets underneath there and

just lifts the trees right out and they end up

falling in. And I've filled soine in with rock,

removed some of the trees but the damage keeps

occurring because the flooding keeps happening.

Q. What's your understanding if you

can of how the flooding causes the this erosion to

occur?

0
2411 A. The receding of it. It doesn't

occur when it's coming out of its banks because25
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that happens slow, but when the water recedes, and

I'm on the upper end, 'cause the beaver is down

here farther, and when I'm on the upper end, the

water really starts to recede fast, and when it

does, it just cuts rigtit -- It finds the low spots

in the bank, is what it does, all the way along

there, and it finds those five spots and when it

find them, it just keeps, it just -- the only

place it goes back in is those five spots and the

water really, really just keeps cutting, is what

it does. It doesn't go in any other spots, but

those -- I'm thinking there's five, there may only

be four, but there's four or five spots along

there. And then I guess to add a little bit to

that, the property owner to my west here, this all

slopes to my property and my mom's property, and

when the water recedes, it draws all of his

material across my field and makes it cut even

harder, and what happened is we get these big

gullies betweeri me and him, they just rip right

through the properties. He's got a big gully,

which his name is Wayne 3aucher. I don't know i.f

he's ever said anything about it, and I have big

gullies in mine, too, where it cuts.

Q Okay. So based on your familiarity
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of the property, your mother's property is a lower

elevation than Mr. Baucher's?

A. Yes.

Q• Okay. So it sort of like a

drainage basin for his pr'operty?

MS. BREWER: Objection.

A. Right. Actually there is great big

tile right here going across. This is 29 right

here. There's a big tile receiver right here. I

don't know if you want me to draw that in there or

not.

Sure, that would be fine. Let me

give you this orange marker- here. Pink -- I guess

it's orange, sorry, orange marker.

A. To draw a line through the road.

Q. Do you wartt to make an X or

something?

A. Okay. I can draw two lines like

that.

Okay. Two parallel lines?

A. That's where the great big receiver

is, and what happens is, that receiver is full.

When it floods, his water can't get through there.

The beaver is right here, so it ends up going

through my property because that hill, and this is
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fastest outlet, so it brings more water through

here, and plus this guy's, poor guy's house here,

he, he elevated his house to avoid the water, and

then when 2003 hit, it actually went back in his

house again. So it's a bad spot right there,

'cause what happens is the water can't recede fast

enough here, it just keeps btxilding -- he's the

little island right there, is what it is.

Q. Do you know wtio owns that house?

A. No, I don't.

Q. Would you say it was after the 2003

he raised the elevation?

A. No, he raised iL back in -- I can't

give you an exact year but I'm gonna say the late

'90's, and he thought he raised it high enough, it

was safe, and then when he got Elooded the second

time it still went through his front door_

Q• Those gullies you talked about, did

those just sort of develop on their own or did

someone, man, you know, someone make those

gullies?

A. No, those gullies all developed

from the water, and some of it does develop when

you get a hard rain, but not as deep as when the

water recedes that way, 'cause the hard rain, when
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you get a hard rain, it will absorb into the soil,

but when you have water sitting there and it

starts receding, it just starts a cutting action,

is what it does. It brings all the material down

through the field and it just starts to rip. What

it does it funnels. You know as the water draws

down and then when it funnels it creates a cutout,

and then all the water will come through there,

and then once it starts cutting, it's just a

ripping action. It'll take, it'll take away three

feet of topsoil and just keeps cutting that right

through there and actually deposits it into the

field and ends up taking it down into Lhe creek,

is what it does. And it rips here, too, because

it's moving. Here it moves very fast because he

has a hill, and then it slows down, deposits a lot

of the material in here, and then it'll cut again

when it hits that Little Beaver.

Q• That water then, that water flow

you were talking about from your rieighbor,

Mr. Baucher, I believe?

A. Baucher.

Q- Baucher, sorry. Mr. Baucher.

2411 Does that water actually travel across your

property then?25
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A. Yes. Part of it, probably, I'm

gonna say about Len acres, maybe 12 along this

line right here. You see this picture, you see

those things right there, that's whaL those are.

Q. Oh, okay.

A. Those are ribs into the ground from

the aerial view and that's what happens. These

two spots, it's right here and it's right here,

and it's run into -- You can't see it on mine here

because I colored it in, but that's what those are

right there.

Q. okay. Thank's for pointing that

out. Did those, did those ever have standing

water in them or just when it rains?

A. No. Just when it -- evening when

it rains there's no standing water in it 'cause

it'll fil.ter out. The only time I've seen water

in it when it was flooded back, Little Beaver went

out.

Do you know if Mr. Baucher had to

your knowledge changed his property by putting

more filli-n or doing something to change the

elevation?

0
24 (I A. No.

MS. BREWER: Objection.25
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Q. So as far as you know that patterri

you've been talking about has been something

you've observed for how long?

A. I would say as long as I've been

farming it, and actually he changed his farining

practices to help hold to contain that hill. He

went to no-till, which when you have no-till you

have residue left on top and that holds your soil.

So he werrt to no-till to try to hold it, and it

works, it helps but it doesn't solve the probleni.

Q. Okay. I think I'm close do being

done here. Let me just kind of check my notes

here and see what --

MR. MARTIN: Can we go off the

record for a secorid?

(Off the record)

Q• Gary, the affidavi.t and then the

allegations of the complaint make a claim ttiat the

state, Department of Natura]. Resources caused

flooding problems to your mother's property after

1997. What facts or piece of information do you

know about you believe supports that allegation

that the state is responsible for the flooding?

MS. BREWER: Objection.

A. Are we talking about the spillway
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or we talking about her property?

Q. Your mother's property with regard

to this parcel we're talking about, what bits of

information do you have knowledge of that you

think supports the argument that anything that the

state has done at all has caused flooding

problems?

A. Well the spillway wentin in 1997,

and I've been helping my dad farm it since 1979,

so there's a, what, that's 16 years that we never

flooded, and from 1997 until, what is it now,

2009, we're talking a 13 year, 12-year period, it

has flooded -- I recorded three times, but it's

flooded more than that, but just not as severely.

So, you know, when you take that and you say no

flooding for 12 years, and the next 12 I get those

numbers, you know you're talking at least three

times where it was severe and probably another six

times where it wasn't, I guess that's where -- I

think that's where the problem is, you know, with

the spillway, it's definitely causing more

flooding.

Q• Did you consider whether and maybe

rain patterns occurred, that happened to have

occurred during this time period may have
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contributed to the flooding?

MS. BREWER: Objection.

A. There's times when it does rain

harder and it does cause some flooding, but those

are the years that it doesn't cause severe

flooding. Severe flooding it causes the ripping.

You can't get the ripping action on soil from a

har.d rain like you do when you get the water

standi.ng there and it runs off. You are gonna

have hard rain, it is going to occur, but I guess

when you have 12 years of data where you never had

it and then it's 12 years after and you can say

you had it at least seven, eight times, and I'd

say that's, that's not normal, it's definitely

caused by the spillway because it's not being

controlled properly.

4- Have you considered looking at any

other potential causes other than the spillway?

A. I don't know what other causes

there would be. You know, we keep a rain gauge

out there, so we monitor the rain, and we receive

the air verses at home and it does vary. You know

so but it doesn't, it isn't enough to cause the

flooding, you know, that we've seen. I don't know

what else would be out there that would cause it.
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Rairr is funny because you can get

three inches of rain at the lake and I get a half

inch over here, and then when you still get

flooding, you know, you know where it's coniing

from_ You know it's coming from because of what

they received up there on the lake or, you know,

or coming off that spillway because it's coming

out faster, it's not being controlled.

Q. Where do you keep that rain gauge?

A. Keep it right next to the lane.

Q. Okay. Is that on your mother's

parcel?

A. Yes. No, actually it's up on the

road. It's up here but it's not back here. I'm

pointing wrong, it's up here, right along the

road.

Q. So it's south of your mother's

property?

A. Yeah, it's right -- well, these are

together. This is the parcel that floods, but

these two, stie owns both.

Right.

A. And rain gauge sets right here.

Okay. So that would be, looks like

there's a number on that parcel, looks like
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0806400006?

A. Right.

Q. Is that right, the one you're

pointing to?

A. Yes.

Q. Do you keep records of the rain

gauge?

A. Yes, I do?

Q•

records?

How far back do you go with your

A. That one I started when I started

farming it, would be 1999.

Q.

day?

Are those measuremerits made every

A. No.

Q. How many times do you check it?

A. I'm gonna say eight times a year,

only from the spring until. the fall, let's say

April until October.

Q. Just one thing I wanted to clarify,

Gary, is when I was asking you some questions

about the flow coming from the -

A. Baucher's.

Q. -- Baucher Farm. I had the

impression that that was something you've
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observed for a number of years going back before

'97, right?

MS. BREWER: Objection.

A. Those were there. When they would

get a hard rain you would see the cuts, but when

you got the flooding it took all the topsoil out,

and then he had to go in there and replace some of

it. He had to go, actually fill it back in 'cause

he couldn't drive through it no more. But these

were there before, yes. You get a hard rain and

it would come into here very slightly, but wheri

the flooding occurred it did the ripping action

and it ripped r-ight through the property, probably

put a 3 foot gully down through there that we

couldn't, made it (unfarmable.)

4- Did the water flow from this

property ever cause flooding before '97?

A. No, never caused flooding before

Lhat. You would get water coming into the

property, but with this big tile here, -- well you

don't have, you don't have it on here, but that

big tile would catch the water and really would

send it in here and the tile would work properly.

What happens is when you get a hard rain -- Once

you get over an inch of rain, you start seeing
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surface r.unoff, a hard rain, and when you hit that

two, three inch category and which you'll see that

about three times a year, that's when you start

seeing it coming across. And as it comes across,

this tile catches it and brings it into the Little

Beaver. It's -- I'm gonna say it's a 12 inch

tile_ So it can take a lot of water, and then the

water basically starts going back through the soil

again because it's coming across the property and

doesn't cause flooding.

When the Little Beaver went out, it

just backed up here so severe that the tile

couldn't work. See, that's the difference is when

it's raining the tiles are working. When the

creek coines up the Liles mainly lay aL the bottom

of the creeks. So there's so much pressure down

there 'cause you got to get the flow. What

happens is when they dip, they're up here on a

higher elevation. To get the flow you got to have

-- you know, to recede, they got to put the tile

at the bottom so it can all keep draining, and

with that 12 inch tile, it could take a lot of

water, surface water, and it would never make it

over to here, it would stop right here. There

would be a little ripping action right here and we
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could always fill it back in with our tillage

tools, but when it starts flooding it took, it

just really ripped it and then it took all, put

all the pressure on this tile and it blew the

holes through it. Then what happened was when

once the holes developed and then we got the

rains, it would find them holes. They put a hole

in there 5 foot big, and sucked all the dirt in

with it, it's kind of a funnel effect, and i.t

would just keep sucking.

Then what happens is it puts all

that dirt into the tile, and then all the dirt

settles in the.bottom. Now my 12 inch tile turns

irito ari 8 inch tile. It keeps filling up with

dirt. and it never conies out. You would thirik that

dirt would flush out but it never does, 'cause it

stays in there and you can't cut that out no more,

just packs in there like cement, is what it does.

So that's the difference between a hard rain and a

flood.

Q. Just couple more questions or

maybe just one more. one of the allegations in

the affidavit and complaint is that the value of

the property, your mom's property was

substantially destroyed because of the flooding.
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What information do you have that would

demonstrate that that property has had damage in

its value?

A. Well, I'll explain this to you.

This property up here came for sale two years

ago_

Q. And which one is that, Gary, the --

A. This one right here.

Q. Can you read the number off on that

one, if you can read it there?

A. Okay. 08 -- and you can help me --

080640 -- how many what is that -- 40008. That

parcel caine for sale, and I purchased it, and

there was a lot of concern with all this because I

didn't put it on that one, but this tile, see how

this tile goes up into that parcel.. This tile

goes up into that parcel and was all broke down.

When I went to look at it, they came to me to buy

it. There was pieces of tile laying all over the

field.

Q

made'?

And that tile is orange line you

A. Yes. You might go just a little

farther than that, but no doubt it had the ripping

action ttlrough there, too. The property values in



39

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this area run between 6000, 7000 an acre. T

bought that property, it's at 3800 an acre because

there was concern. So I can tell you that he

concern was there because of the problems. There

was no flooding in this part because it's up high

enough, but all this water ran through here and

cut it all through here, and I feel that's why

that property was de-valued because, because it

boarded these, and they had to fix that problem

and they know how to fix it because they knew down

on my property, I got problems with blowirig out

and filling up that they wouldn't be able to drain

- There's only one way to drain that field and it

has to come through this property because the way

it lays, and they probably -- T'm guessing that

they felt that the property was de-valued because

they did not know how to drain it properly because

of the broken down tiles.

Q.

from?

And who did you buy that property

A. Dan Myers.

Q. How does he spell his last name?

A. M-y-e-r-s_

Q. Was that auction?

A. No. It was seal bids.



40

^

1 4- I take it you were the high bidder?

2 A. Actually we were not the high

3 bidder, but he wanted -- I said that wrong. We

4 were the high bidder, but then he called us back

5 and wanted more money, but we didn't, and then he

6 ended up selling it to us, so, yeah, we were the

7 high bidder.

8 4- And you said land in this area,

9 and I forget the exact numbers, but it was in the

10 ball park of 6000 or 7000 an acre, the land in

11 this area goes more for 6000 or 7000 an acre, is

12 that right?

E 13 MS. BREWER: Objection.

14 A. Land in this vicinity runs 6000 to

15 7000, and actually I think it's up to eight now.

16 You go farther south, i_t goes up higher. So land

17 values change as you go different areas. We're

18 I'm at it over 10. This area is different soil

19 types. This is a standard type of soil in here

20 and that reduces the value somewhat, bring that

21 down to 3800. Trying to think there was other

22 properties in the area that sold, not -- I'm

23 thinking -- I don't know where they were, but they

11
24 were going for six -- that's why I came up wit:h

25 the 6000 to 7000.
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Do you know if before the spillway

was modified if property, say, ori the Little

Beaver or the beaver was selli.ng for less than

property that was not on the Little Beaver or the

beaver?

A. I can't answer that, I don't know.

Q. Fair enough. Is it fair to say

though that any property that has a creek or a

stream on it has a potential for flooding?

MS. BREWER: Objection.

A. No, because I have four other

properties that have creeks in 'em and they've

never been out of their banks.

Q• Do you know if any of this

property, your mother's property we're talking

about if any of that is in a flood plain?

A. No, it's not.

MR. MARTIN: Okay. That's all the

questions I have for you.

MS. BREWER: I just have a couple

quick questions.

DIRECT EXAMINATION

BY MS. BREWER:

Q. When did you begin carrying flood

insurance ori the property we've been discussing
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today?

A. I do not have the exact date, but

it was after -- I started farming it in 1.999, i

probably started that -- I don't have the exact

date when I started on crop insurance, but it was

either 1999 or 2000.

Q. Okay. And why did you decide to

get crop insurance if there hasn't been crop

insurance on it previously?

A. I never had crop insurance on it

before, because of all flooding that was taking

place we felt we needed to carry crop insurance,

and then we raised the levels up towards the last

couple years just to be covered better.

MS. BREWER: Okay. That's all I

have.

MR. MARTIN: Just one follow-up on

that.

BY MR. MARTIN:

Q•

RECROSS-EXAMINATION

You said you had raised the levels

on your policy on this land to make sure you were

covered, right?

A. Right, yes.

Q. Did your premiums change as a
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result of that?

A. Yes.

Q. Do you know what your premiums were

prior to raising that level of coverage?

A. Well, they have three different

styles, types of crop insurance. One, the first

one they called cheap one was called an APH. The

second one is an RA, and the other one is a CRC.

'Phe first one I was in was the APH, it's yield

only. The second two are yield plus revenue. So

as crop prices drop you get a margin. You come in

on a locked price when they come out here in March

then you get the difference. So that's wtiat I

went to, I went to the RA which is the middle one,

that way I'd get revenue plus yield. That's the

way that's set up. So, yes, my premi.ums have gone

up but it also takes into account the revenue.

Q. And what's that last ore?

A. CRC.

Q. And what's that cover?

A. It's similar to RA but they lock in

the price at a different month. Like the RA they

lock it in, I think it's in November. No, it's in

October, and then that CRC they lock it in in

November and they claim that's the better one
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because the revenue is better, it's supposed to

be, it isn't always the case, you kind of Lake

your chance, it's a risky thing to do, but you

figure out what you're conifortable with and I went

with the RA just to have the revenue with it. The

APH doesn't pay out as well is what it is.

MR. MARTIN: Okay. That's all I

have.

MS. BREWER: Okay. If the state

decides to order a copy of this

transcript, you have the right to read

and review it to make sure that every

thing you said was accurate, and I

recommend to all my clients that they

take the opportunity to do that. Would

you like to do that?

MR. UHLENHAKE: Yes.

-Gary E. IIhlenhake

(3:20 p.m., the deposition concluded)
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C E R T I F I C A T E

STATE OF OHIO
) SS:

COUNTY OF MERCER

I, Terence M. Holmes, the

undersigned, a duly qualified and commissioned

notary public within and for the State of Ohio, do

hereby certify that before the giving of his

aforesaid deposition, the said GARY E. UHLENHAKE

was by me first duly sworn to depose the truth,

the whole truth, and nothing but the truth, that

the foregoing is the deposition given at said time

and place by said GARY E. UHLENHAKE; that said

deposition was taken in all respects pursuant to

agreement and stipulations of counsel hereinbefore

set forth; that said deposition was taken by me in

stenotype and transcribed into typewriting by me;

that I am neither a relative of nor attorney for

any of the parties to this cause, nor relative of

nor employee or any of their counsel, and have no

interest whatever in the result of this action.

IN WITNESS WHEREOF, I have hereunto

set my hand at Cincinnati, Ohio, this 27th day of

March, 2010.

& :2^ " ^l?s_-r-2?^
My Commission Expires: Terence M. Holmes
July 28, 2012 Notary Public - State of Ohio



AFFIDAVIT OF GARY E. UHLENHAKE

STATE OF OHIO )
) ss:

COUNTY OF MERCER )

My name is Gary E. Uhlenhake, I am over the age of 21, and I am competent to make this

affidavit. The facts stated herein are within my personal knowledge and are true and correct. I

state as follows:

1. Marilyn Uhlenhake is a Relator in this mandamus action seeking compensation

for the property taken by Respondents Ohio Department of Natural Resources and Sean D.

Logan, Director, (collectively "ODNR").

2. Marilyn Uhlenhake is the owner of real estate described as Mercer County Parcel

Ntunber 26-042900.0100 and has owned the property since 1979.

3. I have farmed Mercer County Parcel Number 26-042900.0100 for over 25 years.

4. Mercer County Parcel Number 26-042900.0100 borders the south side of the

Little Beaver Creek. The Little Beaver Creek flows into Beaver Creek.

5. Since ODNR replaced the western spillway of Grand Lake St. Mary's in 1997 and

undertook its current lake level management practices, which include maintaining increased lake

levels and use of the western spillway for virtually all water flow out of Grand Lake St. Mary's,

Mercer County Parcel Number 26-042900.0100 has been subject to continuing, persistent,

frequent, and inevitable increased severe flooding from the western spillway of Grand Lake St.

Mary's.

6. Specifically, as a result of ODNR's replacement of the western spillway and its

current management practices, Mercer County Parcel Number 26-042900.0100 has flooded

DON002251



0 approximately nine times. On each occasion, Mercer County Parcel Number 26-042900.0100

was inundated with water at depths varying from six inches to two feet.

7. Since ODNR's replacement of the westem spillway and its current management

practices, Mercer County Parcel Nuinber 26-042900.0100 floods more rapidly and remains

flooded for longer periods of time. On each occasion of flooding, Mercer County Parcel Number

26-042900.0100 remained inundated with water for a period of one to four days.

8. Priorto ODNR's replacement of the western spillway and its current manageinent

practices, Mercer County Parcel Number 26-042900.0100 rarely flooded, never flooded as

frequently, and never flooded for as long.

9. To date, the most invasive flood occurred in 2003 with approximately 21.61 acres

(i.e., the entire parcel) of Mercer County Parcel Number 26-042900.0100 being flooded with up

to two feet of water for up to four days. A true and accurate copy of a black and white aerial

from the Mercer County Auditor's website of Mercer County Parcel Number 26-042900.0 100 is

attached hereto as Exhibit A. I have shaded in the area of the parcel that was flooded in 2003.

10. Mercer County Parcel Number 26-042900.0100 also cxperienced severe flooding

in 2005.

11. Mercer County Parcel Number 26-042900.0100 was again flooded as recently as

2008,

12. As a direct result of the flooding, Mercer County Parcel Number 26-042900.0100

suffered damage in the fonn of loss of crops, field and bank erosion, the deposit of debris,

drainage tile failure, and soil compaction.

13. The flooding caused by ODNR has substantially destroyed the value of Mercer

County Parcel Number 26-042900.0100.
DON002252
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14: 1 believe that the intermittent, continuing, persistent, frequent, and increased

severe flooding from the westem spillway of Grand Lake St. Marys will inevitably recur as a

result of ODNR's replacement of the western spillway and ODNR's current management

practices.

FURTHER AFFLANT SAYETH NAUGHT.

t] • ^

Garv E. lenhake

.l lLZ
Swom in my presence and subscribed before me this day of August, 2009.

,ui<^ 1fc^^^FE^rr

q
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EXHIBIT A TO AFFIDAVIT

OF GARY E. UHLENHA.KE

0
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