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L EXPLANATION OF WHY THIS CASE IS OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case presents the legal issue of whether a person is automatically entitled to a civil
forfeiture for merely requesting a destroyed public record, even if that person had no inlerest in
the content of the destroyed record and only wanted the $1,000-per-record forfeiture under R.C.
149.351(B)(2). The Ohio Legislature determined only a “person who is aggrieved” by the
destruction of a public record is entitled to a forfeiture under the Ohio Public Records Act. R.C.
149.351(B)?). Using this forfeiture provision, litigants are suing public entities for multi-
million-dollar claims related to records they have no interest in reviewing. The fifth district held
that a pemson need only request what he knows to be a destroyed public document to be
apgrieved. The fifth district’s bolding creates an absurd result that the Act does not support. The
Gfth district’s decision authorizes the recovery of massive forfeitures for records that the plaintift
does not want, but merely seeks to collect the §1,000-per-record forfeiture fee. This issue poses
significant and widespread liability issues for public entities.

In the present case, a jury unanimously did not believe that Plaintiff Timothy Rhodes
wanted to review the content of decades-old reel-to-reel police dispatch tapes. The jury heard
that Rhodes only wanted the records if they did not exist; he did not bother to review tapes that
did exist; and he had no way to review the records. He merely wanted a 4,989,000 forfeiture.
The evidence was overwhelming that Rhodes did not really want the records and was not an
“agprieved person.” Rhodes knew these records are routinely destroyed by virtue of dispatch
tapes being recycled every 30 days as done by all departments.

Yet, the fifth district held that “an aggrieved party is any member of the public who

malkes a lawful public records request and is denied those records™ (Op. at 7, Apx. A-7) The



fifth district ruled that the trial court should have granted judgment as a matter of law on the
issue of aggrieved in favor of Rhodes and vacated the jury verdict. (/d. at 9, Apx. A-9)

Under the express terms of R.C. 149.351(B)2), Rhodes was not automatically entitled to
a penalty, He had to establish that he was aggrieved. The fifth district effectively eliminated this
requirement. And, the fifth district set the stage for multimillion-dollar recoveries in this case and
in several cases that are currently pending in Ohio courts. Further, it invited a flood of new cases
seeking the same.

This Court should exercise jurisdiction.

First, the fact pattern posed by this case is common and will recur. Cases are already
pouring into common pleas courts on substantially ide_ntical issues. See e.p.s, State ex rel, lidwin
Davila v. The City of East Liverpool et al, Columbiana. County C.P. Case No. 09-CV-238
(seeking 52,191,000 for alleged destruction of reel-to-reel tapes); Stafe ex rel, Edward Todd v.
The City of Canfield et al, Mahoning County C.P. Case No. 2009CV2107(seeking multi-million
dollar forfeiture for municipality’s alleged destruction of reel-to-reel tapes); State ex rel bdwin
Davila v. The City of Bellefontaine et al, Logan County C.P. Case No. CV09070361(seeking
between $11.7 million to $100,117,000 million); State ex rel Edwin Davila v. The City of
Willord, Huron County C.P. Case No. CVH 2009 0565. Appellant is aware of these cases, but
believes there are many more. While the first wave of suits has focused on reel-to-reel tapes,
these suits and the issue in this case are certainly not limited to this medium. Defining what
constitutes "aggrieved” would affect similar requests for records in any form.

Sccond, the issue surpasses any narrow interest of the parties and bas statewide
importance. Public entities across the state are being subjected to multi-million-dollar claims for
liability for the decades-old destruction of similar materials. If the Afth district’s decision is
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allowed to stand, it is reasonable to assume that countless opportunistic litigants will file similar
actions. This burgeoning industry of suing public entities for reel-to-recl tapes (or other sunilar
media) is of widespread concern because of the devastating financial impact 1t will have on
financially strained cities and villages across Ohio.

And, under the Public Records Act, there is no way to obtain post-destruction
anthorization of Tecords. That is, an entity cannot avoid being the target of such suil afier the
destruciion occurred — even if it occurred decades apo and the requester does not really want to
review the content of the records. To make matiers worse, there is no end to liability. Any new
requester who asks for records already destroyed — and even if an carlier requester was
previously paid for the forfeiture — could obtain a new forfeiture award. Under the fifth district’s
opinion, the door to limitless liability is open and a fact finder could not judge the credibility of
the requester to determine if he really wanted to review the records (i.e., whether he was
aggrieved) or just wanted the forfeiture. That person could recover and so could the countless
persons who foliow in his exact footsteps. Consequently, there is polentially limitless liability.
With no post-destruction fix, this loophole will be to public entities what Scott-Ponizer v. Liberty
Maut. Fire Ins. Co. (1999), 85 Ohio St.3d 660, 710 N.E.2d 1116 was to the insurance industry.
The fifth district’s interpretation serves only to hurl public entities that would uitimately be
straddled with numerous million-dollar awards that could result in cutting public services, laying
off police and firefighters, and creating other unnecessary hardships. The Legislature limited the
forfeiture award only to those who were “aggrieved persons.” The Act should not be subverted to
expose public entities to ruinous Hability.

Third, the Fifth District’s decision was legally wrong and contravenes the Legislature’s
intent under the express language of the Act, The Ohio Legislature deliberately chose the phrase
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“person who is aggrieved” to allow a person to obtain the $1000 per record forfeiture when a
record has been improperly destroyed. The City firmly believes that at minimum, under the text
of statute, a mere request for destroyed public records does not automatically entitle a requester -
to a forfeiture. The Legislature could have easily made that the law. But, the Legislature
consciously used the term “aggrieved person,” The proper interpretation of the law allows for an
aggrieved party to recover a forfeiture, but that party has to be “aggrieved” under the Act.
Merely requesting destroyed records does not necessarily meet the standard of aggrieved.

Finally, all agree thal protecting access to public records is critically impartant. No one
disputes that a person can request public records for any reason, even if there is, in the words of
the fifth district, “blackness of motive.” But, this case has nothing to do with protecting public
records or the requesting party’s motive per se. The City’s position is that the Ohio Legislature
intended that a person seeking a forfeiture must actually want 1o review the content of the record
to be aggrieved by its destruction. Here, litigants who have no interest in the content of the
records are scouring Ohio’s municipalities with mass mailings to uncover potential violations for
financial gain. The fifth district’s holding creates an absurd result that the Act does nol support.

This case presents an issue of critical importance to Ohio’s public entities. The fifth
district’s decision was wrong and creates an injustice to these and future litigants. Review by tis
Honorable Courl will provide guidance to all Ohio courts. Therefore, this matter is of great
general or public interest warranting this Court’s review.

1I. STATEMENT OF THE CASE AND FACTS

In July of 2007, Rhodes made a public records request to the City of New Phl;ladclphia.
He wanted reel-te-reel tapes that recorded police dispatches that dated back to the 1970s. Rhodes
targeted numerous small public entities with a similar request. Those entities included the City
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of Dover, the City of Ubrichsville, the Tuscarawas County Sherill"s Office, the City of Wooster,
the City of Medina, the City of Solon, and the Village of Gates Milis.

Not surprisingly, the City of New Philadelphia and the others no longer used the
anliquated teel-to-recl system. When the lapes were in use, the Cil}?’s reci-to-reel machine
operated 24 hours a day with two tapes recording simultancously, one functioning as a back-up.
Fach day, one tape was removed from the machine and replaced with the oldest tape. The
removed tape was preserved for 30 days and then the City would magnetically erase its contents.
Because the tapes were expensive, the tapes would be re-used. Al the time these systems were in
vogue, public entities throughout Ohio used them in the same fashion, with tapes being erased
and recycled every thirty days. But, as the reei-to-reel systems fell out of favor, public entities
disposed of the machines and the tapes.

As Rhodes knew, under the Ohio Public Records Act, a public entity that destroyed
public records without the Ohio Historical Society’s authorization could potentially be liable for
$1,000 per record destroyed. As Rhodes also knew, the primary (and allegedly back-up reel-to-
reel tapes) that had been recycled would guickly add up to thousands of records, With regard to
the City of New Philadelphia alone, Rhodes figured the number of primary and back-up tapes
recycled or otherwise destroyed numbered 4,968. Multiplymg 4,968 by $1,000, Rhodes
concluded that the value of the destroyed records to him would be “$4,989.000.00” in the form
of a civil ferfeiture.

With regard to the other public entities that were targeted, those entities had the Ohio
Historical Society’s approval and properly disposed the lapes. But, Rhodes stiil had a keen
interest in double-checking whether each of those public entities that provided their records
retention schedules were actually filed with and approved by the Obio Historical Society.
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Unfortupately, at the time, the City of New Philadelphia did not have a records
commission and the Ohio Historical Society did not authorize the destruction of the tapes.

On July 9, 2007, the City of New Philadelphia informed Rhodes that it no longer had the
tapes. The City donated the machine and about 30 reel-to-reel tapes years before Rhodes®
request. Learning of the City of New Philadelphia’s disposition of the tapes, Rhodes found what
he was looking fer: A public entity that did not have the old records and, most imporlantly, did
not have an approved records retention policy and the Ohie Historical Saciety’s authorization.
The City explained io Rhodes that it did not use a reel-to-reel taping system in the *70s and that
the City used the reel-to-reel system from March 14, 1989 to December 31, 1995. On Oectober
23, 2007, Rhodes sued the City and alleged that he was enfitled to a civil forfeiture of
$4,989,000.00 for the destruction of public records during that time period.

A. The jury unanimously did not believe Rhodes really wanted to
revicew the content of the tapes

On February S, 2009, Rhodes pled his case to an cight-person jury in the Tuscarawas
County Court of Common Pleas. Throughout the trial, the jury heard extensive testimony that
Rhodes did not want to review the content of these tapes.

Telling of his lack of interest in the tapes, Rhodes only wanted to review the tapes if the
municipality did not have the tapes. The jury heard that Rhodes on November 13, 2007 wrote to
the City of Dover to find out whether the Ohio Historical Society approved that city’s record
retention schedule. In his letter, he stated “if you don’t have the approved forms and instruction,
1 would like to request copies of the following public records ...” The Ohio Hismriéa] Society
did approve the City of Dover’s record retention schedules.

And when a municipality actually had the records he wanted, Rhodes did not want to

review them. The City of Medina did, in fact, have some of the tapes Rhodes purportedly
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wanted. The City of Medina also had a properly approved record retention and destruction
schedule. Notwithstanding the availability of the tapes, Rhodes had no interest in purchasing or
listening to those tapes. Rhodes never did listen 1o any of those tapes. The jury heard testimony
that Rhodes did not want to review the content of those tapes.

Rhodes’ explanation about why he wanted the records vacillaled before the jury. While
he first explained that he was “looking to see how the departments worked and how they handled
dispatch calls” for public entities, Rhodes later testified that “he wanted to see” “hiring practices,
[of] the part timers” working at public entities. The jury also heard Rhodes’ explanation
contained in his lelter to one of the entities that he was really researching records disposal, not
how departments handled dispatch calls. His public records request stated “as these records are
very important to the timeline of the Dover Police Department’s use of audio tapes in my
research of your records disposal, I must request a right to view them [emphasis added].”

While claiming his “original contention” was to listen to the decade-old tapes, Rhodes
told the jury he did not have any way to listen to those tapes. He did not have a machine. He did
not know of anyone that had a machine. Even if he had a reel-to-reel machine, Rhodes tried to
obtain thousands of hours of un-indexed tape from numerous municipalities that he could not
possibly ever review. Just narrowing Rhodes’ initial request to the City of New Philadelphia
involved 20 years of reel-to-reel tapes. The reel-to-reel tapes Rhodes had requested were 24
hours in length. If Rhodes were to listen to one tape 8 hours a day, it would take Rhodes 3 days
to finish reviewing a single tape. Accordingly, if Rhodes had received a reel-to-reel tape for
every day the City had employed the use of such a tape to record dispatch calls during the time
period designated in Rhodes’ public records requests—which would cover approximately 7 years
(1989 to 1995)—it would take Rhodes approximately 21 years to review cach of the reel-to-reel
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tapes, and approximately 42 years if Rhodes reviewed the backup tapes used on New
Philadelphia Police Department’s reel-to-reel tape recording system. Rhedes® claim becomes
even more absurd if one imagines Rhodes having received 20 years (1975 to 1995) of reel-{o-reel
dispaich tapes from each of the seven political subdivisions Rhodes sent public records requesis
to.

The jury also heard that while he had no interest in reviewing the content of the tapes,
Rhodes had an enthusiastic interest in determining whether the public entities that provided their
records retention schedules were actually filed with the Ohio Historical Society. When asked
why he wanted the retention schedules, Rhodes’ explanation to the jury was confusing and
unintelligible. The City argued to the jury that Rhodes could have the tapes for any reason, but
Rhodes must actually want the records to be “aggrieved” under the Public Records Act.

After hearing live witnesses, including Rhodes, a unanimous jury concluded that Rhodes
was nol “aggrieved” under the Ohio Public Records Act. Rhodes simply did notl have any
interest in reviewing the content of reel-to-reel tapes. The jury rendered a defense verdict. There
was no objection to the "aggrieved party” jury instruction.

B. The fifth district reversed by determining that Rhodes was

automatically aggrieved as a matter of law when he requested
the destroyed record,

The fifth district held that “aggrieved-party” status is satisfied by simply making a
public-records request and being denied the recor‘ds. (Op. at 7, Apx. A-7.) In doing so, the fifth
district disregarded the express text of the forfeiture provision and overruled the wisdom of the
unanimous jury that determined that Rhodes did not want to review the content of the records.

While the fifth district was trying to protect the spirit of the Public Records Act, Appellant New



Philadelphia respectfully believes the court improperly opened the door to the exploitation of the
Public Recoids Act, the very Act that the fifth district was trying to protect.
This Court should review this case.
1.  ARGUMENT IN SUPPORT OF PROPOSITION OF LAW
Proposition of Law I: A person who requests desiroyed records is not
automatically entitled to a forfeiture. A person must establish that he or she

is an “aggrieved person” under the Public Records Act to be entitled to a
furfeiture under R.C. 149.351(B)(2).

A. Dectermining “aggrieved person” under the forfeiture provision of the
Public Records Act is a factual determination and therefore subject to
impeachment.

The Ohio Public Records Act makes clear that a person must be “aggrieved” to be

entitled to a civil forfeiture. The Act provides:

(B) Any person who is aggrieved by the removal, destruction, mutilation, or

transfer of, or by other damage to or disposition of a record in violation of

division (A) of this section, ... may commence ... :

(2) A civil action to recover a forfeiture in the amount of one thousand

dollars for each violation, and 1o obtain an award of the reasonable

attorney's fees incurred by the person in the civil action {emphasis added].
R.C. § 149.351(B)2).

Of course, a person who is not “aggrieved” cannot recover a forfeiture.

The Ohio Public Records Act does not define “agprieved.” But, when interpreting a

statute’s terms, this Court must give “effect to the ‘usual, normal, customary mcaning’ of the

term being interpreted.” Kish v. Akron (2006), 109 Qhio St.3d 162, 167, quoting State cx rel.

Pennington v. Gundler (1996}, 75 Ohio St.3d 171, 173. Webster’s New International Dictionary

(1986) 41, defines aggrieved, in televant part, as “having a grievance, specif. suffering from an

infringement or denial of legal rights.” Similarly, Black’s Law Dictionary (1991) 6th Ed.,



defines aggrieved as “having suffered loss or injury,” and separately defines aggrieved party as
“ane whose legal right is invaded by an act complained of].}”

The Legislature chose the word “aggrieved.” In doing so, the Legislature limited the
recovery to those persons who actually wanted to review the record, but could not do so because
a public entity improperly destroyed the record. If Rhodes did not want to review the content of
the tapes, it is impossible to conclude that he suffered from an “infringement of his lepal rights”
or that he “suffered loss or injury.” A public entity does not become immediately liable for such
forfeiture simply because public records have been destroyed. The Legislature knew how 1o
expand the Act’s forfeiture provision if it chose to do so. It did not draft the Act with overly
broad language providing that the “destruction of records entitles a person to a forfeiture.”
Rather, the Legislature limited recovery in a forfeiture action to a “person who is aggrieved.”
“Aggrieved” is a word that requires the person to actually suffer a deprivation of a legal right.

Ohio courts have held that a person is “‘aggrieved’ where the improper disposition of a

record infringes upon a person’s legal right to scrutinize and evaluate a governmental decision.”

State ex rel. Sensel v. Leone (12lh Dist. 1998), 1998 WL 54392 at *6, reversed on other grounds

(1999), 85 Ohio St.3d 152; State ex rel, Cincinnati Inquirer v. Allen (1 Dist. 2005), 2005 WL

2249110, 2005-Ohio-4856. Here, the jury determined that Rhodes did not want to review the
content of the reel-to-reel tapes. So, Rhodes’ legal right to scrutinize and evaluate the City’s
conduct was not infringed.

In Leone, the appellate court held that where a rclator obtained copies of documents from
some other source besides the public entity — which improperly destroyed the public records —-
the relator was not “aggrieved” by the defendant’s desiructialan of the documents. Similarly, in
Allen, the appeliate court held that because the relator received a copy of the record that he hed
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requested from the Hamilton County Prosecutor’s Office—which the prosecutor’s office had
impropezly destroyed—the relator was not “aggricved” by the Prosecutor’s Office’s destroying
the record, Consequently, the court held that the relator was not entitled to the civil forfeiture
awartd under the Ohio Public Records Act. Allen, at *3.

Allen and Leone demonstrate that a person’s mere public records request of a destroyed
record does not demonstrate that the person making that request is “aggrieved™ and entitled to a
forfeiture. Indeed, Rliodes was no more “agprieved” by requesting a record he did not want to

review, than the relators in Allen and Leone were aggrieved by requesting records they did not

want to review because they already had those records. Rhodes was not aggrieved by the City’s
recycling of the reel-to-reel tapes in question.

B. Ohio’s Public Records Act cannot be construed to reach absurd results.

Setting aside its legal error in interpreting the language of the forfeiture provision, the
fifth district created an absurd result. Under the fifth district’s decision, a person can knowingly
request destroyed documents that he has no interest in reviewing aud receive a $1000-per-record
forfeiture amounting to millions of doilars. Under the Act, the public entity has no way to correct
a previously unauthorized destruction of a record, even if it occurred more than 20 years ago. So,
another person, who also has no interest in the record, could make the same request and receive
another multi-million-dollar award. Certainly, the Legislature did not intend for the forfeiture
provision to reach such result. The {ifth district’s decision does not advance the intent or spint of
public records law — the requester does not want to review the content of the record, which had
been destroyed decades ago.

The General Assembly could not have intended such an absurd resull. See State ex ref.

Toledo Blade Co. v. Seneca Cty. Bd. af Conwmrs., 120 Ohio St.3d 372, 2008-Ohio-6253, 899
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N.E.2d 961, ] 31 (court construes R.C. 149.43 to avoid unreasonable or absurd results). “In
constnuing a statute, a court's paramount concern is the legislative intent in cnacting the statute.”
State v. SR (1992), 63 Ohio St.3d 590, 594, 589 N.E.2d 1319. In order to determine the
legisiative intent, a court must first look to the statute's language. Shover v. Cordis (1991), 61
Ohio St.3d 213, 218, 574 N.E.2d 457, overruled on other grounds (1998), 81 Ohio St.3d 506,
692 N.E.2d 581. “Words used in a statute are to be taken in their uswal, normal and customary
meaning.” Penninglon v. Gundler (1996), 75 Ohio St.3d 171, 173, 661 N.E.2d 1049 {citing R.C.
1.42). Further, unless a statute is ambiguous, the court must give effect to the plain meaning of a
statute. Id. (citing State v. Waddell (1995), 71 Ohio St.3d 630, 631, 646 N.E.2d 821).

C. A eivil forfeiture under the Public Records Act is limited to $250,000 under
R.C. § 2744.05(C)(1).

Rhodes claimed that he was aggrieved by the destruction of 20 years of dispatch tapes
contained on reel-to-reels. But, Rbodes did not experience an actual loss because he was not
aggrieved. Notwithstanding, Rhodes could only be entitled to a forfeiture in an amount limited to
$250,000.

Notwithstanding any other provisions of the Revised Code or rules of a court to
the contrary, in an action against a political subdivision to recover damages for
injury, death, or loss to person or property caused by an act or omission in
connection with a governmental or proprietary function:

(C)(i) There shall not be any limitation on compensatory damages that represent
the actual loss of the person who is awarded the damages. However, except in
wrongful death actions brought pursuant to Chapter 2125. of the Revised Code,
damages that arise from the same cause of action, frapsaclion or occurrence, Or
series of transactions or cecurrences and that do not represent the actual loss of
the person who is awarded the damapes shall not exceed two hundred fifly
thousand dollars in favor of any ope person. The limitation on damages that do
not represent the actual loss of the persen who is awarded the damages provided
in this division does not apply to court costs that are awarded to a plaintiff, or to
interest on a judgment rendered in favor of a plaintiff, in an action against a
political subdivision.
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R.C. 2744.09{(C)(1).
V. CONCLUSION
This Honorable Court should accept jurisdiction.
Respectfully submitted,
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N

JOHN T. MCLANDRICH (0021494)

FRANK Hf SCIALDONE (0075179)

100 Frankim’s Row

34305 Solon Road

Cleveland, OH 44139

(440) 248-7906

{(440) 248-8861 Fax

Email; jmclandrichf@murklaw.com
fseialdone@moklaw.com

Counsel for Defendant/Appellant
City of New Philadelphia

13



CERTIFICATE OF SERVICE
A copy of the foregoing Memorandum in Support of Jurisdietion bas been sent by regular

U.S. Mail, postage prepaid, June 1, 2010 to the following:

William Walker, Jr., Esg. Craig T. Conley, Esq.
P.O. Box 192 604 Huntington Plaza
Massillon, OH 44648-0192 220 Market Ave., South

Canton, OH 44702
Counsel for Plaintiff/Appeliee
Counsel-for Plaintiff/Appellee

. 5, =TT
JOHN T.4MCLAN RICH(0021494)
FRANK H. SCIALDONE (0075179)

Counsel for Defendant/Appellant
City of New Philadelphia

14



APPENDILX

Fifih District Court of Appeals Opimion dated April 15, 2010

15



COURT OF APPEALS
TUSCARAWAS COUNTY, OHIO
FIFTH APPELLATE DISTRICT

TIMOTHY T. RHODES
Plaintiff-Appellant

Vs~

THE CITY OF NEW PHILADELPHIA

Defendant-Appellee

CHARACTER OF PROCEEDING:

JUDGMENT:

JUDGES:

Hon. Julie A. Edwards, P.J.
Hon. W. Scott Gwin, J.
Hon. Sheila G. Farmer, J.
Case No. 2009AP020013

QPINION

Appeal from the Court of Common Pleas
Case No. 2007CV100806

Reversed and Remanded

FILED

5th District Court of Appeals
Tustarawas Co., Ohio

DATE OF JUDGMENT ENTRY:

APPEARANCES:
For Plaintifi-Appellant

WILLIAM E. WALKER, JR.
P.O. Box 192
Miassilion, OH 44648-0192

CRAIG T. CONLEY

604 Huntington Plaza

220 Market Avenue South
Canion, OH 44702

APR 152010

ROCKNE W. CLARKE
Clerk of Courts

For Defendant-Appeliee

JOHN T. MCLANDRICH
FRANK H. SCIALDONE
100 Franklin's Row
34305 Solon Road
Cleveland, OH 44139

A-l



Tuscarawas County, Case No. 2009AP028013 2

Farmer, J.

{y1) On July 6, 2007, appellant, Timothy Rhodses, requested from appellee,
The City of New Philadelphia, all daily public recordings for each and every day of the
year for the years 1975 through 1995. On July 8, 2007, appellee responded that it did
not have the requested recordings.

{12} On October 23, 2007, appellant filed a civil forfeiture complaint against
appellee and others not a part of this appeal, alileging it had untawfully destroyed
information that was subject to Ohio's Public Records Act. All parlies filed motions for
summary judgment. By judgment entry filed September 26, 2008, the trial court denied
appellant's motions.

{43} On October 16, 2008, appeliant filed a motion for reconsideration. By
judgment entry filed November 6, 2008, the trial court denied the motion.

{94} A jury trial commenced on February 5, 2009. The jury found in favor of
appellee.

(45} Appellant filed an appeal and this matter is now before this court for
consideration. Assignments of error are as follows:

!

{16} "THE TRIAL COURT ERRED IN NOT GRANTING A SUMMARY
JUDGMENT TO PLAINTIFFIAPPELLANT AND/OR IN NOT GRANTING HIS
SUBSEQUENT MOTION FOR RECONSIDERATION.”

1l
47} "THE TRIAL COURT ERRED IN OVERRULING CERTAIN OF

PLAINTIFF'S/APPELLANT'S OBJECTIONS AT TRIAL™

Al



Tuscarawas County, Case No. 2009AP020013 3

il

{81 "THE JURY'S VERDICT WAS AGAINST THE MANIFEST WEIGHT OF
THE EVIDENCE BEFORE [T."

I

(49} Appellant claims the trial court erred in denying his motions for summary
judgment and subsequent motion for reconsideration. We agree in part.

{410} Summary Judgment motions are to be resolved in light of the dictates of
Civ.R. 56. Said rule was reaffirmad by the Supreme Court of Ohio in State ex rel
Zimmerman v. Tompkins, 75 Ohlo S1.3d 447, 448, 1996-Ohio-211:

{11} “Civ.R. 56(C) provides that before summary judgment may be granted, it
must be determined that (1) no genuine issue as to any material fact remains fo be
litigated, (2) the moving party is entitled to judgment as a matter of law, and {3) it
appears from the evidence that reasonable minds can come to but one conclusion, and
viewing such evidence most strangly in favor of the nonmoving party, that concluslon is
adverse to the party against whom the motion for summary judgment is made. State
ex. rel. Parsons v. Fleming (1994), 68 Ohio 51.3d 509, 511, 628 N.E.2d 1377, 1378,
citing Temple v. Wean United, Inc. (1877), 50 Ohio St.2d 317, 327, 4 (Q.03d 466, 472,
364 N.E.2d 267, 274"

{412} As an appellate court reviewing summary judgment motions, we must
stand in the shoes of the trial court and review summary judgments on the same
standard and evidence as the trial court. Sm:'ddy- v. The Wedding Parly, Inc. (1987), 30

Chio St.3d 36.
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{413} Although appellant argues the trial court erred in denying his motion for
reconsideration, there is no provision in the Rules of Civil Procedure for such a motion.
Pitts v. Ohio Depariment of Transportation (1981), 67 Ohic St.2d 378, paragraph one of
the syilabus.

{914} We shall address the issues raised by appellant's motions for summary
judgment. After an extensive analysis of all the motions for summary judgment, the trial
court entered the following findings:

{415} "The Court FINDS that genuine issues of material fact remain as to the
exjstence and number of violations committed by Defendants, including but not limited
to, the following:

1416} "Whether Plaintiff is a person who was aggrieved by a vielation of R.C.
§149.351(A).

{17} "Whether the back-up tapes constituted separate records for purposes of
R.C.§149.351, and

{918} "How many violations Defendants committed, if any.

{919} "The Court FINDS that the evidence shows that no tapes were created
prior to 1989,

{§20} "The Court FINDS that Plaintiffs Verified Complaint did not seek relief for
any tapes erased after 1985, and Plaintiff's public records request did not include any
tapes created after 1995, and, therefore, he has not been aggrieved by any violations
that may have occurred between 1896 and 2003.

{921} "The Court FINDS, therefors, that the issues for the jury should be fimited

to determining whether any violations occurred between 1989 and 1995 and, if so, how
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many violations occurred during that time period only.” Judgment Entry filed September
26, 2008.

(422} Appellant argues the trial court erred in riot determining that appellant was
an “aggrieved party” under R.C. 149.351(B). Appeliant further argues the trial court
erred in failing to determine that back-up tapes constiluted “separate records” for
R.C.149.351 purposes. Lastly, appellant argues the trial court should have determined
there were 4,968 violations of R.C.148.351 and should have rendered judgment in the
amount of $4,9868,000.00.

{923} We note appellant does not challenge the trial court's dismissal of the
claims against Mayor Brodzinski and Chief Urban, and does not challenge the trial
courl's determination that the issue was limited to vio{-aticins occurring between 1989
and 1995,

{424} Appellee did not challenge appellant's assertion that R.C. 149.351 was
violated, and concurred with appellant's Statement of Facts contained in his March 25,
2008 motion for summary Judgment at pages 1 through 2, save for the inflammatory
argumentative language, See, Defendants' Response in Opposition filed April 11, 2008
at page 3. The sole issue argued contra to appellant's motion for summary judgment
that is germane to the matter sub judice is whether or not appellant wés an "aggrieved”
party as defined by statute. Id. at pages 5-8.

{425} it is appellant's position that he is an aggrieved party under R.C.
149.354(B) which states the following:

{426} "(B) Any person who is aggrieved by the removal, destruction, mutilation,

or transfer of, or by other damage to or disposition of a recerd in violation of division (A)
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of this section, or by threat of such removal, destruction, mutilation, transfer, or other
damage to or disposition of such a record, may commence either or both of the
following in the court of common pleas of the county in which division (A} of this section
allegedly was violated or is threatened to be violated:

{27} “(1) A civil action for injunctive relief to compel compliance with divislon (A)
of this section, and to obtaln an award of the reasonable attorney's fees incurred by the
person in the crivit action;

(428} "(2) A civil action to recover a forfeiture in the amount of one thousand
doliars for each violation, and io obtain an award of the reasonable attorney's {ees
incurred by the person in the civil action.”

{929} Appeliant argues the denial of access to the requested public records
under the statute entitted him to the award provided for in subsection (B) regardless of
his purpose or motive in making the request. Appellant did not explain in his motions for
summary judgment the reason for the records request or argue that he was aggrieved
by the denial. His appellant's position because he asked for the records, regardless of
purpose, and can establish that R.C. 149,351 was violated, he was entitied to $1 ,000.00
for each record destroyed.

{430} As we review the motions for summary judgment, the trial court's decision,
and the arguments within this assignment of enor, we find two issues need to be
resolved. First, whether appellant was "aggrieved” and secondly, what records and how

many were destroyed.
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{431} Whether a person is aggrieved is viewed in light of the statute and its plain
and unambiguous meaning. The trial court found the issue of belng aggrieved was a
factual issue to be delermined by a jury.

{932} We find an aggrieved party is any member of the public who makes a
tawful public records request and is denied those records. This decision is based on the
interpretation of the statute as discussed in Kish v. City of Akron, 109 Ohio St.3d 162,
2006-0Ohic-1244, Y14-16:

{933} "In answering these questions related 1o statutory definitions within Ohio's
records laws,***we first ‘must Jook at the purpose and meaning behind keeping records.’
White v. Clinton Cly. Bd. of Comrﬁrs. (1996), 76 Ohio St.3d 418, 419, 667 N.E.2d 1223.

© {434} " 'In a democratic nation***it is not difficult to understand the societal
interest in keeping governmental records open.’ Stale ex rel. Natl. Broadcasting Co.,
inc. v. Cleveland (1988), 38 Ohlo St.3d 79, 81, 526 N.E.2d 786. A fundamental premise
of American democratic theory is that government exists to serve the people. In order
to ensure that government performs cffectively and properly, it is essential that the
public be infarmed and therefore able fo scrutinize the government's work and
decisions. See, e.q., Barr v. Matfeo (1959), 360 U.S. 5684, 577, 79 S.Ct. 1335, 3
L.Ed.2d 1434 (Black, J., concurring); Moyer, Interpreting Ohio's Sunshine Laws: A
Judicial Perspective (2003), 59 N.Y.U.Ann.Surv.Am.L. 247, fn.1, citing lefter to W.T.
Barry (Aug. 4, 1822), in 9 The Writings of James Madison (Hunt Ed.1910) 103. As
Thomas Jefferson wiate, ' "The way to prevent {errors of] the people is io give them full
information of their affairs thro' the channel of the public papers, and to contrive that

those papers should penetrate the whole mass of the people. The basis of our



Tuscarawas County, Case No. 2009AP020013 8

governments being the opinion of the people, the very first object should be lo keep that
right**" * 1d., quoting letter to Edward Carrington (Jan. 16, 1787), in 11 The Papers of
Thomas Jefferson {Boyd Ed.1955) 49.

{435} "Public records are one portal through which the people observe their
government, ensuring its accountability, integrity, and equity while minimizing sovereign
mischief and malfeasance. See, e.g., State ex rel. Gannelt Satellite Information
Network, Inc. v. Petro (1997), 80 Chio St.3d 261, 264, 685 N.E.2d 1223; State ex rel.
Strothers v. Wertheim (1997), 80 Ohio S§1.3d 155, 157, 684 N.E.2d 1239. Public records
afford an array of other utilitarian purposes necessary to a sophisticated democracy:
they iluminate and foster understanding of the rationale underiying state decisions,
White, 76 Ohio St.3d at 420, 867 N.E.2d 1223, promote cherished rights such as
freedom of speech and press, State ex rel. Dayton Newspapers, Inc. v. Phillips (19786),
48 Ohio St.2d 457, 487, 75 0.0.2d 511, 351 N.E.2d 127, and ‘foster openness
and***encourage the free flow of information where it is not prohibited by law’ State ex
rel. The Miami Student v. Miami Univ. (1897), 79 Ohio St.3d 168, 172, 680 N.E.2d 856."

{936} As further explained by our brethren from the Tenth District in Walker vs.
Ohio State Univ. Bd. of Trustees, Franklin App. No. 08AP-748, 2010-Ohio-373, §25:

{437} "In Kish, the Ohio Supreme Court addressed the purpose of R.C. 140.351,
concluding R.C. 149.351 'proscribes the destruction, mutilation, remaval, transier, or
disposal of or damage to public records' and concluded the legislature's intent in
promulgating the statute was to protect and preserve 'public records.’ (Emphasis

added.) Kish at §18, 36. Under its normal and customary meaning, an 'aggrieved’
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person is defined as one ‘having legal rights that are adversely affected; having been
harmed by an infringement of legal rights.' Black's Law Dictionary (9 ed_zdog) 17."

{438} The public records law gives access to any member of the "public”
regardless of the lack of purpose or "blackness” of motive.

{439} In his motion for summary judgment, appellant does not give a reason for
his request and under the theory adopted by the Supreme Court of Ohio, as a member
of the public, he does not have to give a reasan. Once denied, John Q. Public becomes
aggrieved because he/she cannot exercise a statutorily defined right.

{940} As to whether appellant was an aggrieved party, we find there was no
genuine issue of material fact and that portion of the motion should have been granted.

{41} The second issue is whether the trial court was correct in not determining
the exact number of documents destroyed. We find all of the motions for summary
judgment do not advocate that the trial court should determine an exact number as a
matter of law. In fact, the motions are devoid of any explanation as to how the calls are
recorded and in what sequence the calls are erased.

{442} Appellant's Exhibit A, attached to his Cctober 23, 2007 verified complaint,
stated his public records request included the following:

{943} "Reel-to-Reel Tapes. | understand the reel-to-reel tapes recorded the
events at your department in 24 hour increments. That is, that they were usually
changed once a day {(probably around midnight each day). Accordingly, there should
be at least one iape for each day of the year. in that regard, | am hereby requesting
access to review the individual tapes for each and every day of the year for the years

1975 through 1985 inclusive.”

A-9



Tuscarawas County, Case No. 2009AP020013 10

{944} Also allached as Exhibit B and admitted by appellee is the police chiel's
response to the request;

{€45) "I have received your letter and request for recordings. The machina that
you are inquiring about was not in existence in 1875 and later those tapes would have
been reused every thirty days. At the present time, the machine that ran them has been
out of use for the last five years and was donated to the county mental health agency
along with the left over tapes (31 or 32 tapes). The police department does not have
any of the 1apes requested or Information that you are requesting.”

{§46} From a reading of the verified complaint, we do not find 4,968 missing
records. As the chief's letter demonstrated, as relied upon by appellant, the reel-to-reel
tapes were destroyed every thirty days.

{447} As explained by the Kish court in 118 and 27, a record may be a single
sheet of paper or a compilation of documents:

{548} " '"Records' is defined in R.C. 149.011(G) as 'any document, device, or
iten, regardiess of physical form or characteristic,***created or received by or coming
under the jurisdiction of any public office of the state™*which serves to document the
organization, functions, policies, decisions, procedures, operations, or other activities of
the office.” The penalty portion of the Public Records Act builds upon that definition.
See R.C. 149.43(A)1).

{949} "We advise the federal appeals court that record, as used in R.C.
149.35% and defined in R.C. 148.011, may be a single document within a larger file of
documents as well as a compilation of documents and can be any document,

regardless of physical form or characteristic, whether in draft, compiled, raw, or refined
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form, that Is created or received or used by a public office or official in the organization,
functions, policies, decisions, procedures, operations, or other activities of the office. In
this case, each comp-time form at issue is a record pursuant to Ohio law.”

{050} Specifically, the Kish court at 42 explained what constitutes a "violation”
of the public records law:

1951} “Rather than agreeing with the strained and illogical definition posed by
petitioner, we agree with amici curiae and respondents that the General Assembly
intended the definition of 'violation' to be simple and direct. We conclude, and advise
the federal appeals court, that 'violation,' as used in R.C. 149.351(B), means 'any
attempted or actual removal, mutilation, destruction, or transfer of or damage to a public
record that is not permitted by Jaw.' "

{952} Using this definition and the chief's letter, the requested records were the
actual reel-to-ree! tape recordings of the calls within a thirty day period. By admission,
these tapes were recycled and the public records were destroyed every thirty days. By
multiplication, there were twelve records destroyed each year times the number of
years, seven, (1989-1995), which equals 84 acts in violation of the public recards law or
a penalty of $84,000.00.

{453} We find the "public records” in this case 10 be the reel-to-reel tapes and
not each volce entry or calendar day entry on the tapes.

{454} Appellant also argues back-up tapes constitute part of the record. We find
such argument to be without merit. 1t would be similar to stating that a carbon copy of
an original document is the same as an original or in modern day parlance, a computer

back-up is a separate record from the actual computer file.
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(455} We are aware that appellant and/or appellee may iake exception to our
counting of the months and years. We agree there is room for a factual dispute. We
therefore find the trial court was correct in determining the factual issue of the number of
records destroyed was within the province of the trier of fact. As to the number of
records destroyed using the definitions cited supra, we find there exists triable facts.

{456} Assignment of Error | is granted.

11, 1

{457} Appellant claims the trial court erred in rufing on objections made during
the trial and the jury's verdict was against the manifest weight of the evidence.

{958} Based upon our decision in Assignment of Error | and the fact that the
jury's verdict only addressed the issue of appellant being an aggrieved party, we find
these assighments to be moot.

{959} This malter is hereby remanded {o the trial court for a jury trial on the

factual issue of how many records were destroyed per our definition in Assignment of

Error |.
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(160} The judgment of the Court of Common Pleas of Tuscarawas County, OChio
is hereby reversed.
By Farmer, J.
Edwards, P.J. and

Gwin, J. concur.

4 e .
/r%’,x/éf f(‘j:%u//m \

() S &=

JUDGES

SGFisg 0302



IN THE COURT OF APPEALS FOR TUSCARAWAS COUNTY, OHIO

FIFTH APPELLATE DISTRICT

3 Disty ILED
Tuscart Court
rai":’as Cﬂogfﬁﬂea’s
TIMOTHY T. RHODES : APR 1 ’°
Plaintiff-Appsflant : Clet W Gl
1 07 Co E
- : JUDGMENT ENTRY Urls
THE GITY OF NEW PHILADELPHIA '
Defendant-Appellee { CASE NO. 2009AP020013
CoANT

T
it

e

For the reasons stated in our accompanying Memorandum-Opinion, the
judgment of the Court of Commen Pleas of Tuscarawas County, Ohilo is reversed, and

ihe matter is remanded to said court for further proceedings consistent with this opinion.

Costs to appellee.
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