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STATEMENT OF FACTS

On November 18, 2005, Corey Manns and several other teenage boys stole a fake or decoy

deer and took it to one the boys' homes to build a stand to stabilize it. (Supp. p. 47 - Appellants'

Joint Supplement is filed with the Merit Brief of Appellant Erie Insurance Exchange). After writing

several obscenities and other phrases such as "hit me" on it, they put it in a vehicle and after nightfall

drove until they placed it in the center of the eastbound lane on County Road 144 in Hardin County,

Ohio. (Supp. pp. 73-74; Supp. p. 52). The boys remained in the vicinity and after watching several

drivers' reactions, noticed a vehicle operated by Appellee Roby and occupied by Appellee Zachariah

approaehing their handiwork in the road. (Supp. pp. 54-55). Appellees Dustin S. Zachariah,

Katherine E. Piper and Robert J. Roby, Jr. have alleged in lawsuits filed in the Franklin County

Comrnon Pleas Court against Manns and the other boys that the placement of the decoy deer caused

an automobile accident to occur, thereby resulting in injury to Zachariah and Roby. Appellant

Grange Mutual Casualty Company ("Grange") issued a policy of insurauce to Rodney Manns, Corey

Manns' fatlrer, and filed au action seeking a declaratory judgment that Manns was not entitled to

indemnification or a defense under the Grange policy. Appellants Erie firsurance Exchange, Allstate

Insurance Coinpany and American Southern Insurance Coinpany filed similar declaratory judgment

actions, and these actions were consolidated at the Trial Court level.

Grange's Homeowner's Policy No. SH 7977622-07 in effect from March 13, 2005 to March

13, 2006, states that:

We will pay all sums, up to our linrits of liability, arising out of any one loss for
which an insured person becomes legally obligated to pay as damages because of
bodily injury or property damage, caused by an occurrence covered by this policy.

(Supp. p. 80)



The policy defines "occurrence" in the following terms:

"Occurrence" means an accident, including continuous or repeated exposure to
substantially the same general harmful conditions, which result in bodily injury or

property damage during the policy period.

(Supp. p. 79)

The Grange policy also contains the following exclusions from coverage:

Under Personal Liability Coverage and Medical Payments to Others Coverage, we do

not cover:

4. Bodily Injury or Property Damage caused by the willful, malicious, or
intentional act of a minor for which an insured person is statutorily liable.

6. Bodily Injury or Property Damage expected or intended by any insured

person.

(Supp. p. 81)

Appellants Grange, Erie, Allstate and American Southern fled motions for summary

judgment seeking an Order that the carriers owed no coverage to the boys in the form of

indemnification or duty to defend. In a Decision rendered on February 6, 2009, (Appendix p. 47) the

Trial Court granted the Motions of Grange (and the other insurance company Appellants) finding

that Mamrs' conduct was substantially certain to result in harm, inferring intent to harm, and finding

that there was no coverage under the Grange policy and that Grange had no duty to indeninify or

defcnd Manns. Appellees Roby, Zaehariah and Piper (2achariah's rnother) appealed this Decision

and ultimate Judgment F,ntry (Appendix p. 43) to the Franklin County Court of Appeals. On

November 17, 2009, the Court of Appeals, in a two to one Decision, reversed the Trial Court's

Decision finding that "questions of fact remain as to the certainty of haim from the boys' actions"
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and that intent may not be inferred as a matter of law under the circumstances of this case.

(Appendix p. 5). Appellants Grange, Eric, Allstate and American Southenl appealed (Appendix p. 1)

that single Decision and Judgment Entry (Appendix p. 7) from the Tenth District Court of Appeals,

and on March 10, 2010, the Supreme Court agreed to hear the appeal.

ARGUMENT

Proposition of Law No. 1

The doctrine of inferred intent as applied to an intentional act exclusion in an insurance

policy is not limited to cases of sexual molestation or homicide and may be applied where
the undisputed facts establish harm was substantially certain to occur as a result of the

insured's conduct.

This Court has stated that self evident that "an insurance company is under no obligation to

its insured, or to others harmed by the actions of an insured, unless the conduct alleged of the insured

falls within the coverage of the policy.' Gearing v. Nationwide Insurance Co., 76 Ohio St.3d 34, 36.

Grange's policy specifically excludes coverage for bodily injury expected or intended by anyone it

insures. These exclusions bar coverage in this case as a matter of law.

The case of Physicians Ins. Co. v. Swanson (1991), 58 Ohio St.3d 189;569 N.E.2d 906,

where an insured fired a BB gun in the direction of other children, is the often-cited case setting forth

the standard for exclusion of coverage for an intentional act. In Swanson there was enough distance

between the insured and the injured child that the act of firing his gun would not necessarily have

resulted in an injury, especially in light of the insured's testimony that he intended only to scare the

other children. The Supreme Court held that in order to avoid coverage based upon an exclusion for

expected or intended injuries, "the insurer must demonstrate that the injury itself was expected or

intended. It is not sufficient to show merely that the act was intentional." Swanson, 58 Ohio St.3d at

193. T'he Swanson Coiu't added that while an act might be intentional, there is still coverage "if the

3



insured does not specifically intend to cause the resulting harm or is not substantially certain that

such harm will occur." Id at 193 (Emphasis added). The "insured" in Swanson was found to be

covered based upon his testimony that he was only trying to scare the injured party and did not intend

to shoot her as well as the Court's finding that harm was not substantially certain to occur.

"Because it is always in the interest of an insured to establish coverage and avoid policy

exclusions, an insured's self-serving statements denying intent to injure are often of negligible value

in demonstrating intent or expectation." Nationwide v. Irish (2006), 167 Ohio App.3d 762 at 771,

857 N.E.2d 169. It would be rare that the "insured" would acknowledge that he or she intended to

hai-m another. In those situations, the typical situations, where the "insured" proclaims that he didn't

mean to hurt anyone or anything, the hami may be substantially certain to occur thereby causing the

Court, as the Trial Court did and this Court did in Gearing, to infer intent. Gearing 76 Ohio St.3d at

36; Westfield Insurance Company v. Blamer (Sept. 2, 1999), Franklin App. No. 98 AP01570,

unreported at p. 4. This Court in Gearing found that "intent to injure is inferred as a matter of law

from the act of sexual abuse of a child itself, as harm is deemed inherent in the sexual molestation."

76 Ohio St.3d at 36. The 10`h District Court of Appeals in this case appears to limit the inferred

intent rule to cases involving acts like molestation and murder.

Despite Corey Mamis' self-serving proclamation that he did not intend to injure anyone and

even though the boys did not murder or molest the Appellees, placing a fake deer on a country road

at night with the purpose "to make cars slow down or maybe hit it" creates a situation where harm is

substantially certain to occur and inferring intent is appropriate. Further, the boys painted the words

"hit me" on the fake deer and placed it as an obstacle to vehicles on the road close to a hill making

avoidance by drivers even less likely, carrying their plan out to completion without withdrawing.

(Supp. 49,56). Damage of some sort was anticipated and, in fact, desired. The standard for coverage
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is not just did the insured intend harm, but was harm substantially certain to occur, since an insured

would rarely acknowledge his or her intent to harm. Circumstances where haim is substantially

certain to occur are not limited to insureds' acts of n7urder and sexual molestation. The acts of Corey

Manns and his cohorts, wliile not murder or sexual molestation, are, like murder and sexual

molestation, criminal and substantially certain to result in harm. The severity or magnitude of the

harm should have no bearing on inferring intent wliere the harm is substantial certainty to occur. The

Court in Westfield Insurance Company v. Blatner found that it was immaterial that the insured "may

not have specifically intended that the fire spread to the Blanler's residence or that he did not

specifically intend to cause Mrs. Blanier's injuries" as the insured "necessarily intended to cause

some harm (and harm was substantially certain to result) when he doused the couch with lighter fluid

and set it on fire." Blamer at p. 5. While Corey Manns, as you might expect, says that he did not

intend or expect anyone to get hurt, damage or injiuy was substantially certain to occur and he admits

that they intended to cause a vehicle to swerve or hit the deer. The words "hit me" added to the deer

by the boys in this joint effort further establish this cxpectation, substantial certainty or even hope.

In fact, when Appellee Roby's car went past the boys at a speed they thought would be too fast to

allow him to slow down before encountering the falce deer, thinking "something might happen,"

Manns and his comrades turned around to witness the result of their grand plan. (Supp. p. 55). To

them, given all the circumstances which they orchestrated, damage was substantially certain to occur.

In Nationwide Mut. Ins. Co. v. Finkley (1996), 112 Ohio App.3d 712, 679 N.E.2d 1189, the

insured's grandson, who did not have a driver's license, took her car without her permission. When the

grandmother noticed the car was missing, she assumed it had been stolen and notifiedthe police. When

the police saw the boy driving the car, they attempted to pull him over, but the boy tried to elude tlie

police by crashing into a stop sign, causing an accident. The insurer denied coverage, arguing that it
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was an intentional act, since the accident was "substantially certain to occur." The Court agreed that

this was not covered and that the intentional act exclusion applied. The Court stated: "We hold that

where an insured willfully and pmposefully attempts to elude the police in an automobile chase through

an urban area in reckless disregard of traffic control devices, his actions are substantially certain to

result in injury." Finkley, 112 Ohio App. 3d at 715. It's true that, as in this case, things other than

injury could occur, but injury was, as the Trial Couit in this case found, substantially certain to occur

and intent is inferred. As Judge Sadler in the dissenting opinion to the 10`h District's Decision in this

matter noted, as in Finkley, the insured in this case "injected a level of chaos and danger into the flow

of traffic, which is already naturally attended by dangers to person and property," and the inferred intent

nile application is appropriate. The deliberate installation of the decoy dear made harm or injury

substantially certain to occur no matter what approaching drivers did. While the crimes of sexual

molestation and murder might be viewed by most as more heinous or severe than the acts of the

Appellees on the night of this incident, their crimes are still substantially certain to result in harm

thereby resulting in the inference of intent described by Gearing and Courts since Gearing. Such an

inference should not be limited to sexual molestation or inurder cases.

Proposition of Law No. 2

Policy language which excludes coverage for "bodily injury or property damage expected

or intended by any insured person" denotes an objective as opposed to a subjective
standard of coverage rendering an insured's subjective intent irrelevant.

In Gearing this Court noted that when determining if an intentional act is substantially certain

to result in injury, "determination of an insured's subjective intent, or lack of subjective intent, is not

conclusive of the issue of coverage." 76 Ohio St. 3d at 39. The Supreme Court in Gearing reached

this conclusion because "a completely subjective test would virtually make it impossible to preclude

coverage for intentional [injures] absent admissions by insureds of specific intent to harm or injure."
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Id. The dissenting opinion in the Tenth District's Decision from which this matter is appealed

references this Court's finding in Gearing aud the Tentli District majority's incorrect decision to

utilize a subjective test. This Court added that public policy favored prohibiting obtainuig insurance

to cover damages caused by an intentional tor-ts and that wrongdoers such as Manns should not be

relieved of liability througli insurance coverage for "intentional, antisocial, criminal conduct"

Gearing, 76 Ohio St.3d at 38. Accordingly, even though Manns acknowledges that he expected

vehicles to swerve or hit the decoy and in most situations the usually well counseled insured will

deny intent to harm, the substantially certain standard is objective based upon the attendant

circumstances rather than the subjective proclamations of the insured. The ciroumstances in this case

involve placing a decoy deer with wooden blocks attached to allow it to stand, in the center of the

lane of travel on a two lane curvy road with a 55 mile per hour speed limit, at night, just past the

crest of a hill so that motorists could not see it until they were 15 to 30 yards away. Even with the

most adamant denials of intent or expectation of damage by the culprits, damage under these

circumstances is substantially certain to occur, and intent should be inferred.

While Appellees may assert and the Court of Appeals noted that other results beyond injury

to Roby and Zachariah could have occtu•red, the standard first set forth by this Court in Swanson is if

harm was substantially certain to occur, not certain to occur. (Emphasis added.) Further, the Tenth

District noted as apparent relevant evidence the speed and activities of Appellees' Roby and

Zachariah. Any such evidence is not relevant to the analysis. "To focus on the status of the victim

misses the intent of Swanson and Gearing." State Farm & Casualty Company v. Boyson (July 6,

2000), 8fh Dist. No. 76194.

7



CONCLUSION

'1'he Decision of the Tenth Appellate District Court of Appeals seems to apply a test of

"certainty" of harm as opposed to the "substantial certainty" of harm standard set forth by this Court

in the Swanson case and in cases since Swanson. Where harm is substantially certain to occur, intent

of the insured may be inferred. Such an inference should not be confined to situations involving

sexual molestation or murder, but rather should apply to other situations where harm is substantially

certain to occur, such as this case. Further, this Court and courts in Ohio should not, when

detennining if liarm is substantially certain to occur, consider the subjective intent of the insured

througli his or her proclamations that "they meant no harm" or the actions of a victim, but rather

should objectively review the attendant cireumstances. Accordingly, since an objective review of the

facts demonstrates that Corey Mamis and his friends deliberately at night on a two lane country road

placed a decoy dear in the center of a lane just beyond a hill precluding drivers from seeing the

obstacle until they were a short distance from it, this Court should find as a matter of law that harm

was substantially certain to occur and infer intent thereby excluding insurance coverage for Manns

and his cohorts under the terms of their policies. Appellants respecifidly urge this Court to reverse

the Decision of the 7'enth District Court of Appeals.

Respectfully submitted,
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JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

November 17, 2009, appellanta' assignments of error are sustained, and it is the

judgment and order of this court that the judgment of the Franklin County Court of

Common Pleas is neven;ed, and this cause is remanded to that oourt for further

proceedings in accordance with law consistent with said decision. Costs shall be

assessed against plaintiffs-appellees.

FRENCH, P.J., and BROWN, J.

B
Y

Judge Judith L. French, P.J.
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APPEALS from the Franklin County Court of Common Pleas.

4

FRENCH, P.J.

;qi} Defendants-appellants, Dustin S. Zachariah, his mother, Katherine E. Piper,

and Robert J. Roby, Jr., appeal from the judgment of the Franklin County Court of

Common Pleas granting summary judgment In favor of plaintiffs-appellees, Allstate

Insurance Company ("Allstate"}, Erie Insurance Exchange ("Erie'), American Southem

Insurance Company ("American Southem"), and Grange Mutual Casuatty Company
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("Grange'7, on appeliees' declaratory judgment actions. For the foliowing reasons, we

reverse the trial courts judgment and remand the matter for further proceedings.

{12} Joey Ramge, Carson Bames, Jesse Howard, Corey Manns, Dailyn

Campbell, Taylor Rogers, and Joshua Lowe were friends as well as teammates on the

Kenton High School footbaii team. On the evening of November 18, 2005, Lowe,

accompanied by Manns, Rogers, Howard, and Campbell, drove to a residence in a

nearby town and stole a target deer with the intention of later placing it in the travel lane

of a rural highway. The group transported the stolen target deer to Lowe's garage,

Campbell spray painted profantties and the words "hft me" on the deer while others

attered the legs sa it could stand upright on pavement.

{113} Rogers became ill and left. Shortiy thereafter, ®ames and Ramge joined

the group. Around 9:00 p.m., the six remaining boys loaded the deer into Lowe's vehicle

and drove around, searching for a spot to set it up. Campbell suggested that they place it

on County Road 144 ("CR 144"}, a two-lane rural highway with a speed limit of 55 m.p.h.

Foliowing some discussion about piacement options, the six eventually settled on a

iocatlon just beyond the crest of a hill in the eastbound lane of CR 144. Campbell and

Manns retrieved the target deer from the vehicle and placed it In the center of the travel

lane; Howard, Lowe, Ramge, and Bames remained inside the vehicle.

{114} After Manns and Campbell retumed to the vehicle, Lowe drove up and

down CR 144 in order to observe the reactions of motorists suddenly confronted whh the

deer positioned directiy in their travel lane. The group observed at least two motodsts

approach the deer, navigate around it, and continue on their way. Shortly thereafter, a
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vehicle operated by Roby and occupied by Zachariah crested the hilt, swerved to avoid

the deer, and careened into an adjacent field. Both Roby and Zachariah sustained

serious physical injuries as a resuft of the accident.

(15) Manns, Howard, and Campbell subsequentiy entered no contest pleas in

juvenile court to two counts of second-degree felony vehicular vandalism in violation of

R.C. 2909.09(B)(1)(c), one count of fdUt{legree felony possessing criminal tools in

violation of R.C. 2929.24(A), and one count of first-degree misdemeanor petty theft in

violation of R.C. 2913.02(A)(1). The juvenile court acoepted the pleas, adjudicated the

three delinquent, and found them guilty.

196j Appellant Roby thereafter filed a negligence action against the seven boys

involved in the incident.1 Appellants Zachariah and Piper also filed a negiigenoe action

against the seven boys.2

(17} During the pendency of appeliants' iawsuits, appellees filed declaratory

judgment actions against their respective insureds3 seeking declara6ons that they had no

legal obiigation to defend them in the underiying tort actions or indemnify them against

' Roby also assorted negligent supervision daims agafnst the boys' parents and several claims against
DatmlarChrysier Corporadon, the manurac6urer of his autonwbile.
' Zachmiah and Piper aiso asserted a negligenae claim agairuct Roby and a claim for underinsured motorists
tenefAs against their Insurance carrier, Natlonwide Mutual Insurance Company.
' Amerloan SouBlern insured Campbell and hla Faiher, Uaie Campbeii, pursuant to a homeownePs policy;
F.rie insured Manna and his mothar, Brenda Ober, and Bames and his parents, Dan and Sheri Bames.
pursuant to homeowners' poiicies; Grange insured Manns and his father, Rodney Manns, pursuant to a
homeowners pnYcy; and AiIstate insured Campbell and his mother, Donna Deisler, and Howard and his
father, Cixence Howard, pursuant to a homeowners' polky. Allstate ultlmately obtalned a derau@ Judgment
a,gairist Howard. On April 28, 2009, Allstate, Zachartah, Pipar, and Roby tyed a wrilten stipulation that
Allstate would not use the default judgment R obtained against Howard as a defense or basis not to pay
Ailstete's applicable Iiabiaty Insurance coverage to Zachariah and Piper or Roby Ir such coverage was
ultimataty Eound to be avaAabte and those parttes were sueeessrvl ks their negligencs aetions against
Howard.
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any ilabilriy imposed by such act+ons. Appellees' complaints also named appellants as

defendants. Upon motion of the parties, the trial court oonsolidated the acUons.

(q8) "7t Is axiomatic that an insurance company is under no obiigation to its

insured, or to others harmed by the actions of an insured, unless the conduct alleged of

the insured falls within the coverage of the poficy." Gearing v. Nattonwide Ins. Co., 76

Ohio St.3d 34, 36, 1996-Ohio-113. "Coverage is provided if the conduct falls within the

soope of coverage defined in the policy, and not within an exception thereto." Id. "'((A])

defense based on an excep6on or exclusion in an insurance policy Is an affirmative one,

and the burden is cast on the insurer to establish it"' Continental Ins. Co. v. Louis Marc

& Co., Inc. (1980), 64 Ohio St.2d 399, 401, quoting Araos Corp. v. Am. Mut. Llabgity Ins.

Co. (D.C.E.D.Pa.1972), 350 F.Supp. 380, 384.

{¶9) At issue in this case is whether appellants' claims against Manns, Bames,

Howard, and Campbell fall within the coverage provided by the pertinent insurance

policies and do not fall within an exception in those policies. Accordingly, resolution of

this Issue requires an examination of the applicable provisions of the various policies,

which are set forth below.

{510} The Allstate policies Issued to Campbell and Howard oontain identicai terms

and condiFions and provide, in pertinent part, as follows:

Coverage X
Family Liability Protection

Losses We Cover Under Coverage X:
Subject to the terms, conditions and limitations of this policy,
Allstate will pay damages wh(ch an tnaured penson
becomes legally obligated to pay because of bodily injury or
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property damage arising from an occurrence to which this
policy applies, and is oovered by this part of the policy.

We may Investigate or setBe any olaim or suit for covered
damages against an insured person. If an Insured person
is sued for these damages, we wil! provide a defense wfth
counsel of our choice, even if the allegations are groundless,
false or fraudulent. "' *

8

{4111} The Allstate pollaes define "occurrence° as "an accident, including

continuous or repeated exposure to substantially the same general harmful conditions

during the policy period, resutting in bodily injury or property damaga "

M12} In addition, the Allstate policies contain the following exclusionary language:

1. We do not cover any bodily tnjury or property damage
intended by, or which may reasonably be expeated to result
from the intentionat or criminal acts or omissions of, any
insured person. This exclusion applies even if:

a) such insured person lacks the mental capacity to govem
his or her conduct;

b) such bodity injury or property damage is of a different
kind or degree than intended or reasonably expected; or

c) such bodily Injury or properi.y damage is sustained by
a difFerent person than Intended or reasonably expected.

This exclusion applies regardless of whether or not such
Insured person is actually charged wikh, or convicted of a
crime.

11131 The policies issued t;y Erie to Manna and Dames contain Edentical tems

and conditions and provide, as relevant here, as foilows:

BODILY INJURY LIABILITY COVERAGE

PROPERTY DAMAGE LIABILlTY COVERAGE
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...

We will pay all sums up to the amount shown on the
i7aciarat3ons which anyone we protect becomes legally
obligated to pay as damages because of bodily injury or
property damage caused by an occurrence during the
policy period. We will pay for only bodily Injury or property
damage covered by this policy.

We may investigate or settle any daim or suit for damages
against anyone we pwteck at our expense. If anyone we
protect is sued for damages beoause of bodily injury or
property damage covered by this policy, we vnli provide a
defense with a lawyer we choose, even if the altegations are
not tnie. " `

{114) The policies define "occurrence" as "an accident, including continuous or

repeated exposure to the same general hamiful conditions."

(qis} The Erie policies also include the following coverage exclusions:

We do not cover under Bodily Injury Liability Coverage,
Pmperty Damage Liability Coverage, Personal lnjury Liability
Coverage and Medical Payments to Others Coverage:

1. Bodily Injury, property damage, or personal Injury
expected or Intended by anyone we protect even if:

a. the degree, kind or quatity of the injury or damage is
different that what was expected or intended; or

b. a different person, entity, real or personal property
sustained the Injury or damage than was expected or
intended.

{116} The Grange policy issued to Manns provides the following terms and

conditions:

COVERAGE E - PERSONAL LIABILr11f COVERAGE

We will pay all sums, up to our limits of liability, arising out of
any one loss for which an insured parson becomes legally
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obl'igated to pay as damages because of bodily injury or
property damage, caused by an occurrence oovered by tlhls

policy. `• *

If a ciaim is made or suit is brought against the Insured
penson for iiabiiiiy under this coverage, we wi11 defend the
Insured person at our expense, using lawyers of our choice.
...

10

{117} The policy defines "or,cxamence" as "an acsident, including continuous or

repeated exposure to substantiaily the same generat harmfui conditions, which resufts in

bodily injury or property damage during the policy perivd,"

{118} The Grange policy also includes the following exGusions:

Under Personal i.iabiiity Coverage and Medical Payments to
Others Coverage, we do not cover:

.^*

4. Bodliy Injury or Property Damage caused by the willful,
malicious, or intentional act of a minor for which an Insured
person is statutorily liable.

6. Bodily Injury or Property Damage expected or intended
by any Insured person.

;lig} The American Southem policy issued to Campbell provides the foilowing

terms and conditions:

Coverage L - Liabiiity -'We" pay, up to "our" "limit", aif
sums for which any "insured" is liable by iaw bemuse of
"bodily injury" or "property damage" caused by an
"occurrence". This insurance only applies if the "bodily injury"
or "property damage" occurs during the policy period. "We"
wili defend a suit seeking damages if the suit resulted from
"bodiiy injury" or "property damage" not excluded under this
CDVerage. * * *
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(Q26) The policy defines "occurrence" as "an accident, including repeated

exposures to similar conditions, that resuits in bodily injury, or results in 'property

damage', if such 'property damage' loss occurs within a 72 hour period."

{4121) The American Southem policy also contains the foNowing exclusions:

"We" do not pay for a loss if one or more of the f®llowing
excluded events apply to the loss, regardless of other causes
or events that contribute to or aggravate the loss, whether
such causes or events act to produce the loss before, at the
same time as, or after the excluded event

•" Uability and Medical Payment Coverage does not apply
to "bodily injury" or "property damage" which results direcNy or
indirectly from:

...

J. an intentional act of any "insured" or an act done at the
direction of any "insured";

o. a criminal act or omission.

1122) Appellees filed separate motions for summary judgment. American

Southem argued it was entided to summary judgrrent for the following reasons: (1)

Campbell did not qualify as an insured under the policy because he did not reside with his

father at the tane of the accident (2) the incident giving rise to the Roby and Zachariah

lawsuits was not an occurrence as defined by the policy; (3) CampbeiPs conduct was

intent►onal and expected and, therefore, excluded from coverage under the policy; (4)

Campbell's conduct constituted a criminal act for which coverage was excluded; and (5)

the policy's intentional acts exclusion also excluded ooverage for Dale CampbelPs
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negligent supervision and control of his son. Erie similariy argued it was entitled to

summary judgment for the foilowing reasons: (1) Manns' and Bames' conduct did not

constitute an occurrence giving r9se to coverage under the policies; (2) Manns' and

Bames' oonduct was intentional, with injury or damage expected and substantially certain

to ocaur, thus excluding coverage; and (3) Manns' juvenile court delinquency adjudication

precluded Erie's obligation to defend or provide coverage under the policy. Allstate

sinilarly argued k was enfitfed to summary judgment on the following grounds: (1) the

incident giving rise to the Roby and Z.achariah lawsuits did not cons6tufie an occurrence

as defined in the policies; (2) coverage was excluded because Campbell's and Howard's

conduct was intentional, and the resulting bodily Injury was reasonably expacted; (3)

Campbeil's and Howard"s juvenite court deiinquency adjudications conctusively

established intent for purposes of the intentional act exclusion; and (4) the policies'

intentional acts exclusions also excluded coverage for Donna Deisler's and Clarence

Howard's negligent supervision of their sons. Grange asserted it was entiUed to summary

judgrrrent because (1) Manns' actions did not constitute an occurrence as defined in the

policy, (2) Manns' oonduct was intentional and, thus, barred by the intentional conduct

policy language, and (3) Manna' delinquency adjudications precluded Grange's obligation

to defend or provide coverage under the policy.

(¶23} American Southem, Grange, and Erie thus argued that, because their

respective insureds were not entiUed to coverage under the terms of their policies, they

did not have a duty to defend or indemnify them against the claims asserted in appeilants'
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tort actions. Alistate argued only that it had no duty to indemnify its insureds in the claims

asserted in the Roby and Zachariah lawsuits.

(124) Roby filed a single memorandum contra opposing all four appeliees'

motions for summary judgment. Roby asserted that the intentionai conduct exciusionary

language in the poiicies did not apply. More specifically, Roby argued that the "infemed

intent" rule did not apply to the boys' conduct because they neither intended nor expected

harm to befall either Roby or Zachariah as a result of their placing the deer in the

roadway. Roby further argued that the juvenile court adjudications couid not be used to

infer iMent because those adjudications were inadmissibie and bore no relation to the

uitimmate issue of coverage. He also argued that genuine issues of material fact existed

regarding the boys' Intentions and expectations. In addition, Roby maintained that

Campbell was an insured under the American Southem policy because, at the time of the

accident, he resided at least part-fime with his father pursuant to a court-ordered visitation

schedule. Zachariah and Piper filed separate memorandum contra opposing each of the

motions for summary judgment filed by the four appeiiees, asserting essentialiy the same

arguments presented by Roby.

{1251 By decPsion filed February 8, 2009, the trial court determined that the

personal irljuries sustained by Roby and Zachariah did not result from an accident and

were otherwise exctuded from coverage under the policies' intentionai conduct

exclusions. More particularly, afthough the trial court noted that the testirnony in the

record "consistentiy demonstrates that the [boys] neither intended nor expected any

personal injury or property damage," the trial court nonetheiess determined that the boys'
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intentional actions in placing the target deer over the crest of a hill at night on a roadway

with a speed limit of 55 m.p.h. created a sftuation where harm was "substantially certain"

to oocur. Fiaving so found, the court infened intent as a matter of law. Accordingly, the

court conaluded that the intentional injury exclusion in the policies applied, and appellees

had no duty to defend or indemnify the Insureds in the pending personal injury actions.

Having so concluded, the court did not consider issues regarding (1) the residency

restrictions in the American Southem policy, and (2) the effect of the boys' delinquency

adjudications. The trial court joumalized its decision by entry filed March 4, 2009.

(126} Appellants have sepanitely appealed; each advances one assignment of

error. Appellants Zachariah and Piper assert:

The trial court committed reversible error when ft granted
summary judgment and ruled that intent to injure must be
inferred as a matter of law to deny insurance coverage, when
boys, engaged in a prank, placed an artificial deer on the
roadway.

(1127) Appellant Roby contends:

The trial court prejudicially erred in granting summary
judgment to the Plaintiffs-Appellees by lnferring, as a matter
of law, that a group of high-school boys Intended to cause
injury when they placed a fake-deer decoy on a road as a
prank in the context of determining insurance voverage in a
dedaratoryJudgment actlon.

(928} Appellants' assignments of error are interrelated, and we will address them

jointly. Appellants contend that the trial court erred In granting summary judgment fior

appelbes. More specifically, appellants contend that their injuries resutted from an

"acxident," and, as such, the loss constituted an "occurrence" for purposes of all four
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policies. Appellants further contend that the intentional injury exclusion in the policies

does not apply because the record evidence demonstrates that the boys neither intended

nor expected any bodily injury to Roby or Zachariah. Akhough appellants separately

argue the issues of coverage for "aocidents" and the applicability of the express

exciusions for intended or expected injuries, the Issue Is the same-whether the boys'

conduct was an accident or whether it was intended or expected to cause injury.

Appellants contend that the question of whether the insureds had the requis'de intent to

cause injury is a question of fact and that the triai court erred in infening intent as a matter

of law. Appellants assert that, because genuine issues of material fact exist as to whether

the insureds intended to cause bodily injury, the trial court erred in granting summary

judgment for appei{ees.

(T29) An appellate court reviews a summary judgment disposition independently

and without deference to the trial courCs determination. Brown v. Scioto Cty. Bd. of

Commrs. (1993), 87 Ohio App.3d 704, 711. In conducting this review, an appellate court

appiies the same standard employed by the tdai caurt. Maust v. Bank One Columbus,

N.A. (1992), 83 Ohio App.3d 103, 107. Acoordingly, an appellate court "review[s] the

same evidentiary materiais that were properly before the triat court at the time it rufed on

the summary judgment motion:" Am. Energy Sefvs., lnc. v. Lekan (1992), 75 Ohio

App.3d 205, 208. Proper evidentiary materiais include only "the pleadings, depositions,

answers to Interrogatories, written admissions, affldavits, transcripts of evidenae, and

written stipufations of fact." Civ.R. 58(C).
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{138j Pursuant to Civ.R. 56(C), summary judgment is appropriate only where the

evidence demonstrates the following: (1) no genuine issue of material fact remains to be

litigated; (2) the moving party is entitied to judgment as a matter of law; and (3) revieH+ing

the evidenoe most strongly in favor of the non-moving party, reasonable minds can come

to but one conclusion, and that conclusion is adverse to the non-moving party. State ex

ml. Grady v. State Emp. Relalror►s Bd., 78 Ohio St3d 181, 183, 1997-Ohio-221. We

must resolve any doubts in favor of the non-moving party. Viock v. Stowe-Woodward Co.

(1983), 13 Ohio App.3d 7, 12.

{931} The party seeking summary judgment initialiy bears the burden of informing

the trial court of the basis for the motion and identifying those portions of the reoord

demonstrating an absence of genuine issues of matarisi fact as to the essential elements

of the non-moving party's claims. Dresher v. Burt, 75 Ohio St3d 280, 293, 1996-Ohio-

107. The moving party may not fuffili its initial burden simply by making a conclusory

assertlon that the non-moving party has no evidence to prove its case. Id. Rather, the

moving party must support its motion by pointing to some evidence of the type set forth in

Civ.R. 56(C), which affirmatively demonstrates that the non-moving party has no

evidence to support the non-moving pariy's claims. Id. If the moving party fails to satisfy

its initial burden, the motion for summary judgment must be denied. Id. However, once

the moving party satisfies [ts initlal burden, the non-rnoving party bears the burden of

offering specifle facts showing that there is a genuine issue for trial. Id. The non-moving

party may not rest upon the mere allegations and denials in the pleadings, but, Instead,
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must point to or submit some evidentiary material that demonstrates a genuine dispute

over a material fact. Civ.R. 56(E); Henkie v. Henkle (1991), 75 Ohio App.3d 732, 735.

{q32) It is well established that an insurance policy is a contract, to which we must

give a reasonable construction that conforms with the intentions of the parties as

gathered from the ardinary and commonly understood meaning of the language they

used. Dealers Dairy Prods. Co. v. Royal Ins. Co. (1960), 170 Ohio St. 336, paragraph

one of the syllabus. As we noted, each of the policies at issue here grants coverage for

an "oocurrence" or "accident," but also excludes coverage for intentionai acts.

{133) In Physicians Ins. Co. of Ohio v. Swenson (1991), 58 Ohio St.3d 189,

syllabus, the Supreme Court of Ohio held that, "[i]n order to avoid coverage on the basis

of an exclusion for expected or inten6onai injuries, the insurer must demonstrate that the

injury itself was expected or intended " In that case, Bill Swanson fired a BB gun toward a

group of teenagers who were sitting about 70 to 100 feet away from him. He testi8ed that

he was aiming at a sign on a tree 10 to 15 feet from the group, not at them.

Nevertheless, one of the BBs hit one of the teenagers, who lost an eye. The trial court

found that the injury was accidental and that the insured was obligated to defend and

indemnify Swanson, the insured. The Supreme Court affirmed that holding.

(¶34) In Gearing, the Supreme Court infemad intent for these pumoses. In that

case, Peter and Catherine Ozog and their three minor daughters sued Henry Gearing for

reeavery of damages arising from Gearing's sexual mofttation of the three gids.

Gearing sought a declaratory judgment that Nationwide, his homeowner's insurance

carrier, was obligated to defend and indemnify him in the Ozogs' suit. Gearing admitW
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that he intentionally touched the giris inappropriately, but claimed that he did not know

that his acts could cause emotional and mentat harm to them.

{135) In affirming the triai court's grant of summary judgment in favor of

Nationwide, the Supreme Court adopted the inferred Intent nile, which provides that

"intent to injure is inferred as a matter of law from the act of sexual abuse of a child itself,

as harm is deemed inherent in the sexual molestation" Id. at 36-37. Rather than using

the rule to consider whether exGusions to coverage applied, the court used the rule to

determine whether coverage was available in the first instance, that is, whether intentional

acts of child mobstation could be oonsidered "occurrences" far which fnsurance coverage

could be obtained or, instead, could be seen as an intentional tort for which coverage

would be contrary to public policy. Within these contexts, the court concluded that (1)

Gearing's acts were not "accidental," and, therefore, not occurrences under the policies at

issue, and (2) public policy preciuded coverage.

{136) The court also explalned that an Insured's denial of an intention to hann

anyone is "only relevant where the intentional act at issue Is not substantiaily oertain to

result in injury." Id. at 39. In Swanson, for example, the Insured's claim that he did not

intend or expect anyone to be hamned "was not necessari{y logically inconsistent with the

facts surrounding the shooting." Gearing at 39. The court explained, however, that if the

facts surrounding the shooting at issue in Swanson had been different-that is, if the

shooting had been at close range-then Swanson would have been more analogous to

Prefemad Risk Ins. Co. v. Gill (1987), 30 Ohio St.3d 108, In which the court concluded

that a murderer's intentional acts fell within an intentional injury exclusion.
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(137) In Buckeye Union Ins. Co. v. Alew England Ins. Co., 87 Ohio St.3d 280,

1999-Ohio-67, the Supreme Court appeared to retreat from the application of inferred

intent based on substandal certainty of Injury. Citing Swanson, the court stated that "an

intent to injure, not merely an intentional act, is a necessary element to uninsurability.

Whether the insured had the necessary intent to cause injury is a question of fact" Id. at

283. Cfing Gill and Gearing, the court refemed to those circumstances in which it had

inferred intent to injure as "very limited instances." Id. In both Gil! and Gearing, the

"insureds were found to have committed wrongful acts, acts that are intentionally injurious

by deiinition." id. at 284. In contrast, In Buckeye Union, the intentional act at issue was

the failure to settie an insuranee ciaim, an act far ditferent from the murder and

molestation at Issue in Gill and Gearing. In her concurring opinion, Justice Cook

recognized the court's holding in Buckeye Union as a departure from Gearing and the

application of inferred intent based on a substantial certainty of injury. See id. at 288

(Cook, J., concurring).

{938} Arguably, the Supreme Court slowed its retreat from inferred intent in Penn

Tralfic Co. v. AIU Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, in which the court

considered whether a particular type of commercial general liability policy covened an

ernployers liabilitv for substantially certain intentional torts. In our view, Penn Tralf'rc is of

little value in the oontext of the case before us, however. The commercial policy at issue

in Penn Traffic expressly excluded coverage for acts that are substantially certain to

cause bodily injury and expressly defined "substanfiaily certain" for these purposes.

Therefore, we conclude that it offers us iitBe guidance. Acxord GNFH, ine. v. West Am.

P29



20647 - C50

Nos. 09AP-308, 09AP-307, 09AP-308, 09AP-309, 20
09AP-318, 09AP-319, 09AP-320, and 09AP-321

Ins. Co., 172 Ohio App.3d 127, 2007-Ohio-2722, ¶54 (concluding that the court's

statements on infened Intent were dicta "and had nothing to do with the issue being

decided").

{J39} In the end, our review of Supreme Court prec:edent in this arena leads to

unoertainty about the Supreme CourCs view of the strength of the inferred intent doctrine

and whether it could apply to pn:ciude coverage for intentional acts that are not as certain

to cause injury as the acts underlying murder and sexual molestation. There is no

uncertainty, however, about the strength of the inferred intent dootrfne among Ohio's

appellate courts, which have expanded inferred intent well beyond murder and

molestatlon.

{¶4Q} In Honmth v. IVaCionwide Mut. Fire Ins. Co. (1996), 108 Ohio App.3d 732,

for example, this court reversed a triai courts denial of summary judgment where an

insured pleaded guilty to negligent homicide. We held that an insured's intenbonai act of

swinging a metal dub with enough force to fracture the victim's skull and cause his brains

to seep out showed, as a matter of law, that an injury was substantiatiy certain to oocur.

We rejected the notion that coverage was required because the insured did not intend or

expect to kill anyone. Rather, the insured's "intent to do physical harm" was enough to

preclude coverage. id. at 73Q.

{141} Many Ohio courts have similarty infereed intent where an insured has

commirted an act of vioienoe. See, e.g., Baker v. lNhite, 12th Dist. No. CA2002-08-W5,

2003-Ohlo-1614 (ramming a truck into another car); State Fann Mut. Auto. Ins. v.

Hayhurst (May 31, 2000), 4th Dist. No. 99 CA 25 (crashing a car into a building); W.
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Reserve Mut. Ces. Co. v. Macaluso (1993), 91 Ohio App.3d 93 (shooting an intruder at

close range); Agular v. Tallman (Mar. 15 1999), 7th Dist. No. 97 C.A. 116 (punching

someone in the face); Allstate Ins. Co. v. Ray (Dec. 18, 1998), 7th Dist. No. 96 CA 20

(shooting a barrage of bullets into a car at close range); Erie Ins. Co. v. Stetder (1996),

114 Ohio App.3d 1(engaging in a fistf'ight).

{142} We can easily distinguish the facts of this case from the facts at issue in Gfll

and Gearing, where the egregious acts of murder and molestation were intentionaiiy

injurious by defini8on. We can also disttnguish this case from those cases invoiving

violent acts committed directiy against a person or property, acts that common sense tells

us are generally intended, and substantially oertain, to cause injury. tt is more difficuft,

houvever, to distinguish the facts of this case from those at issue in cases where injury

was less certain, but nevertheless certain enough to lead the court to infer intent as a

matter of iaw. The trial court relied on two such cases.

{143} In INestfreki Ins. Co. v. Blamer (Sept. 2, 1999), 10th Dist. No. 98AP-1576, a

heaviiy-intopcated Arthur Creighton poured lighter fluid on a sofa located on the frant

porch of the home of Freda and David Blamer and then ignited the sofa with a lighter.

The ensuing fire spread to the home, causing sign'd'icant property damage and injurtng

the Siamers. When tite Siem,ers sued Creighton, he sought coverage under his parents'

homeowners policy. Finding no intent to injure the Blamers, the trial court granted

summary judgment In favor of Creighton, the insured. On appeal, this court reversed.

We found it "immatedai" that the insured did not intend for the fire to spread to the

residence or to harm the inhabitants. Instead, we concluded that the insured "necessariiy
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intended to cause some harm (and harm was substantially certain to result) when he

doused the couch with lighter fluid and set it on fire." Thus, the Blamers' damages did not

result from an "oocurrence" under Creighton's policy.

(1144) in Na6onw/de Muf. Ins. Co. v. Finkley (1996), 112 Ohio App.3d 712, Anwar

Stembridge, a 16-year-old without a drivers iioense, drove a van owned by his

grandmother, Gertrude Finkley, without her permission. Discovering the van missing,

Finkley reported it stolen. When poiice attempted to pull the van over, Stembridge fled,

drove through a stop sign, and crashed into the vehicle of Dorethea and Sheko Poteete,

who sustained injuries. When the Poteetes sued Stembridge and Finkiey, Finkiey sought

coverage under her automobile insurance poiicy. The policy exciuded ooverage for

"'wiilful acts the result of which the Insured knows or ought to know will follow from the

insured's conduct." The trial court found that Stembridge's intentional acts precluded

coverage and granted summary judgment to the insurer. On appeal, the Ninth District

affirmed, The court held "that where an insured willfully and purposefully attempts to

elude the police in an automobile chase through an urban area in reckless disregard of

traffic control devices, his actions are substantially certain to resuR in injury." id. at 715.

{745} While we agree that Blamer and Finkley are ckoser to the facts of this case

then those cases that involve violent acts committed directly against a person or property,

we have found no Ohio case that involves facts closely akin to the facts before us, i.e.,

where a group of teenage boys Intend to commit a prank. We look, then, to cases

outside flhio.
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{145} In Buckel v. Alistate lndemn. Co., 314 Wis.2d 507, 2008 W App 160, four

teenage boys created a wall of p4astic across a public road. They did so by wrapping

dear plastic wrap around sign posts on both sides of the road, crossing back and forth

untii the barrier was about six feet high. It was late at night, after midnight. One of the

boys testifred that the plastic wrap blocked the road completely and that it would have

been impossible for a vehicle to travei down the road widhout hitting the plastic. The first

vehicle to approach the barrier was a motorcycle driven by Daniel Buckel. Budcel drove

directly into the bar(er, and he and his passenger were seriously injured. They sued the

boys and their parents, who sought coverage under their homeowners' policies. A trial

court granted summary judgment in favor of the insurers, and the parents appealed.

{147} In an unpublished opinion, the Court of Appeals of Woconsin, District Two,

affimied. Recognizing that the issue of Intent Is generally a question of fact under

Wisconsin law, the court acknowledged that "in some circumstances the state of mind of

a person must be inferred from the acts of that person in view of the surrounding

circumstances." 2008 Wi App at ¶15. That question of intent, the court said, had to be

addressed on a case-by-case basis and "the 'more likely harm is to result from certain

intentionai conduct, the more likely intent to harm may be inferred as a matter of law.'"

Id., quoting Lo e. Ghartier (1991), 161 Ws2d 150, 189-80. Conskiering the facts

of the case before it, the court concluded that the boys"'intentional creation of a

transparent six foot-high barrier across the road, located such that avoidance was

impossible, and put in place at night, produced such a high Ikelihood of injury that intent

to injure may indeed be inferred as a matter of law." Id. at ¶17.
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{148} In Tower Ins. Co. v. Judge (U.S.Dist.Minn.1993), 840 F.Supp. 679, a

federal court similarly considered whether the facts surrounding an intended prank could

tead, as a matter of iaw, to inferred intent Five young men, each 19 years old, spent a

weekend together and drank heavily. About midnight on Saturday night, having passed

out on the front lawn, Christopher Meyer made his way into a bedroom of the trailer home

where the group was staying. Finding Meyer in the bedroom asleep, the other men

attempted, but could not awaken, Meyer. Also finding an exposed Itht switch in the

bedroom, they devised a plan to "shock" Meyer awake. They attached speaker wires to

his ankle and wrist and the opposite ends of the wires to the light switch terminal. They

then tumed the light switch on and off repeatedly. After getting Gttie reaction from Meyer,

they turned the light switch off and left the room. Over a period of about 20 minutes,

three of the men retumed periodically to tum the switch on and off. After 20 minutes, one

of the nien checked on Meyer, who had stopped breathing. Afthough the group

administered CPR and rushed him to a hospitat, Meyer died. It was later discovered that

elecMcity had been c:onstantly flowing into Meyer when the iight switch was in the off

position, and he had died from electrocution.

{+}'49) The court applied Minnesota law, whlch allows intent to be established by

(1) proving an insured's actual intent to cause injury or (2) inferring Intent "as a matter of

law if the Insunei's acts are of a calculated and remorseless character." Id. at 684. For

these purposes, acts "are 'calculated and remorseless' only iF they are such that harm is

substantially certain to occur." id. at 691. Considering the facts of the case, the court

fbund no actual intent to cause injury to Meyer. The court also stated that, "[e]ven with

P34



20647 - C55

Nos. 09AP-308, 09AP-307, 09AP-308. 09AP-309, 25
09AP-318, 09AP-319, 09AP-320, and 09AP-321

the benefd of hindsight " it could not "say that there was a high degree of certainty that

defendants' actions would cause pemtianent injury to Meyer." Id. The men had discussed

the potential dangers of shocking Meyer, and they had even tested the wires on

themsetves. Afthough the defendants' assessment of the potentiaf danger proved wrong,

their misjudgment was not enough to bring them within the intentional act exclusions.

(¶5U) In the case before us, there is no dispute that the boys' conduct was

inteniional; that is, they did not accidentally plaoe the target deer in the eastbound lane of

CR 144. The disputed issue here is whether they also intended harm or injury to follow

from their intentional act. Appellants argue that the boys' intention is a question of fact for

the jury. Aocordingly, we must determine whether the boys' conduct supports an

objectiv® inference of the intent to injure.

{'p5i} According to the testimony of the seven boys involved in the incident, the

idea for placing the target deer in the roadway grew out of a classroom discussion about

persons' reactions to various situations. As a result of this discussion, the boys stole a

StynYfoam target deer, which weighed 10 to 15 pounds, ahened k slightly so it could stand

upright, placed it in the middle of the eastbound lane of a two-lane roadway, and

observed the reactions of motorists suddenly confronted with an obstruction dinsctly in

front of them. The boys generally testified that they expected the motorists to observe the

target dear in the roadway and maneuver around it. Manns, however, tes'bf'ied that the

boys' purpose in placing the deer in the roadway was to "make cars slow down or maybe

hit it "{pepo. 34.) Consistent with the boys' general expectations, the group observed at

least two vehicles approach the deer, navigate around it, and drive on.
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M52} The boys apparently never discussed or even contemplated the possibility

that positioning a target deer 15 to 30 yards beyond the crest of a hill in the middle of an

uniit two-lane roadway with a speed limit of 55 m.p.h. at night might cause an accident.

Afthough Manns testified that the purpose of placing the deer in the road was to make

cars either slow down or hit ii. Campbell tesied that the group never thought about "an

acxident," and "didn't think that much deep into it' "' that someone would actually hit [the

target deerj." (Depo. 71, 110.) Lowe testified that no one in the group expressed any

concem that the placement of the deer could pose a hazard to motorists. (Depo. 36.)

Similarly, Manns, Ramge, and Bames testified that they did not worry about the target

deer posing a potential hazard. The boys' testimony in thls regard n:asonably suggests

that not until they observed Roby's car traveling towani the deer at a high rate of speed

were they even aware of the possibiiity that their acdons might resuB in an aocident

{153} Viewing the facts of this case in a light most favorable to appellants, we

conclude that genuine issues of material fact exist as to whether the boys necessarily

intended to cause harm when they placed the target deer in the roadway, whether harm

was substantially cartain to result from their actions, and whether their actfons fall within

the scope of the indivkiual insurance policies. As noted, the majority of the boys testified

that they desinsd only to observe motorists' reactions to the target deer, more specificaliy,

they expected motorists confronted with the deer in the roadway to stop, maneuver

around it, and travel on. Atthough Roby's aaddent oocurred less than ten minutes after

the boys placed the deer in the roadway, the boys' expectatlons that motorists would
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sucxessfully avoid the obstruction proved to be reasonable, as at least two motorists

reacted in just that way.

Iq54j In 8uckel, the insureds created a transparant barrier across the entire

roadway, making early detecGon and avoidance impossible. Here, however, the boys'

placement of the target deer did not obstruct the entire roadway, leaving room for

motodsts to avoid the deer by maneuvering around it. In addition, its placement at 15 to

30 yards beyond the crest of the hill apparently provided some stopping distance; no

party provided Civ.R. 56-compliant evidence showing that placement at this distance

made contact substantially certain.

{155} Further, even iF the boys expected a motorist to hit the deer, we cannot

conclude as a matter of law that harm was substantially cartain tc result, as it was made

of Styrofoam and weighed only 10 to 15 pounds. The target deer is different from other

instruments, like a gun, a car or a metal club, that are known to cause harm under certain

circumstances. Several of the boys testified that they did not worry about or even

contemplate an injury resuiting from their actions. As in Tower, although their

assessment of the potential danger ultimately proved to be Incorrect, their misjudgment

was not enough to bring them within the inteniional acts exclusions in the policies as a

matter of law.

(¶56¢ In addi6on, genuine issues of material fact remain as to whether the

aecident resutted not only from the boys' oonduct in placing the deer in the roadway, but

also from Roby's conduct. The boys testified that, as they traveted westbound on CR

144, they passed Roby heading eastbound toward the deer at an excessive rate of
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speed. Indeed, Bames described Roby's car as traveling "reaiiy fast toward the deer."

(Depo. Exhibi# 126, at 25.) Ramge testiFed that Roby was traveling at a "high rate of

speed" and came "flying by" their vehicle. (Depo. Exhibit 125, at 20-21.) Lowe stated that

Roby was driving at a "high rate of speed," which he estimated to be 80 m.p.h. (Depo. 37,

115.) Campbell described RoWs speed as "real fast" and estimated it to be 80 m.p.h.

(Depo. 72-73, 121-23, 208-09.) Manns testified that Roby's car was going so fast it

"shook" Lowe's vehicle when ft passed and suggested that Roby was driving 80 m.p.h.

(Depo. 33, 105.) Howard testified that Roby was driving "really fast:" (Depo. 38.) The

boys tumed around to foiiow Roby's vehide because they were concemed that Roby's

excessive speed would impede his abiiity to see and/or avoid the deer. (f3ames Depo.

ExhibB 126, at 25; Ramge Depo. 34 and E)hibit 125, at 21-22; Lowe Depo. 37, 131-32

and Exhibk 121, at 33-36; Manns Depo. 33-34; Howard Depo. 133.) Reasonable persons

could conclude from this body of evidence that Roby's speed may have been a factor

contdbuting to the accident and, accordingiy, the injuries he and Zachariah suffered were

not substantially oertain to occur from the boys' actions alone.

(157) Because questions of fact remain as to the certainty of harm from the boys'

actions, we reverse the triai court's conciusion that intent may be inferred as a matter of

law under these circaamstances. Accordingly, we conciude that the triai court erred in

gran8ng appeiiees' motions for summary judgment. We decline to address issues that

the trial court did not address in the first Instance, Including, but not iimited to, the

residency restrictions in the American Southem policy, the effect of the boys' delinquency
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adjudications, if any, regarding the crlminal acts exclusions in some of the policies, and

Roby's negligent supervision claims.

(q5s) For the fonegoing reasons, we sustain appellahts' assignments of error,

reverse the judgment of the Franklin County Court of Common Pleas, and remand this

matter to that court for further prooeedings in accordance with law and consistent with this

decision.

Judgrnent reverrsed and cause remanded

BROWN, J., concurs.
SADLER, J., dissents.

SADLER, J., dissenting.

{159} For the following reasons, I respecdfully dissent.

11601 Because "'a completely subjective test would virtually make it impossible to

predude coverage for intentionai [injuries] absent admissions by insureds of specific

intent to harm or injure,' "4 in determining whether an intentional act is substanUally certain

to cause injury, "determination of an insured's subjective intent, or lade of subjective

intenL is not conclusive of the issue of coverage." Gearing v. Na6onwide Ins. Co., 76

Ohio St.3d 34, 39, 1998-Ohfo-113. For this reason, I would not consider the boys'

testimony about their expectations, plans and intentions, as recounted in paragraphs 51

through 53 of the majority opinion.

' Gearinq v. NaSanwide tns. Co., 76 Ohio St.3d 34. 37, 1996-ohfo-113, quoting W9ey v. 5Yete Farm Fire &
Cas. Co. (C.A.3, 1993), 995 F.2d 457, 464.
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(161) This is also why I disagree with the majority's comparison of this case to the

case of Tower 1ns. v. Judge (U.S.Dist.Minn.1993), 840 F.Supp. 679. Ante, ¶55. In

Tower, the courk refused to infer intent because the Insureds had made a factual error

about whether the switch's "off' position would stop the flow of electricity into the vicGm;

theirs was not a miscaicuiation about the level of danger they were inflicting upon their

victim through actions about which they were in possession of all of the oorrect facts, as

in this case. Because miscalculations about what might happen involve the subjective

expectations and intentions of the insureds, they have no place in our analysis.

{4R62} For a similar reason, I also consider irrelevant evidence regarding Raby's

speed and the boys' testimony that two vehicles other than Roby's successfuiiy avoided

an accident while passing the decoy deer. The inferred intent inquiry does not address

the acilons of any speafic victim or potentiai victim; ft only addresses what, objectively,

can be inferred frorn the intentional acdons of the insured.

j¶63} In this case, the appropriate inquiry is "whether the boys' conduct supports

an objecfive inference of the intent to injure." (Emphasis added.) Ante, ¶50. Under this

objective standard, the question is whether the act of placing a decoy deer with wooden

btocks atteched to it, in the middle of a lane of travel, on a curvy, two-tane nsad, where the

speed limit is 55 miles per hour, at night, just beyond the crest of a hi1l, posifioned so that

rootorists waukt not see it until they we ►e 15 to 30 yards fiom the decay, is substantiaiiy

certain to cause injury.

{¶64t In my view, it is dNt'icuR to imagine how the boys couid have done more to

inject chaos IMo the flow of traft'ic on that road. Whether motodsts selected one or the
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other of the available options - try to avoid the decoy or hft the decoy - the risk of injury

was substantially certain, given the deliberate choice to place the deer on that particular

road under all the attendant arcumstances. After all, "even when ski(Ifully and cereFully

operated, [] use [of a motor vehicle] is attended by serious dangers to persons and

property," Hess v. Pawloski (1927), 274 U.S. 352, 356.

(965) 1 am mindful that Ohio's appellate courts have applied the doctrine of

inferred Intent in narrow circumstances, usually in situations where the likelihood of harm

was so great that R could be said that injury was certain - not just substantially certain -

to result.6 However, the doctrine has also been applied In a case In which the insured

injected a level of chaos and danger into the flow of traffic, which is already naturally

attended by dangers to persons and property, sfmilar to that in the present case. In

Nadonwide Mut. Ins. Co. v. Finkley (1996), 112 Ohio App.3d 712, the Ninth Appellate

District held "that where an insured willfully and purposefully attempts to elude the police

in an automobile chase through an urban area in reckiess disregard of trafflc control

devices, his actions are substantially oertain to result in Injury." Id. at 715. In Finkley, the

fact that the driver might have avoided causing injury, whether through his own driving

g Sge, e.g., Gearing, supra (sexual molestadon); Prererted Risk Ins. Co. v. GiN (1987). 30 Ohlo StBd 108
(mutderMrtongful deaM); Hava6h v. Natronwide Mut flre Ins. Co. (19M), 108 Ohio App.3d 732 (swinging a
metal club hard ermugh to fracture the vidm's skull and cause brain mat6ar to seep out); Baker v. Whrte,
12th Dist No. CA2002-08-065, 2003-Oh1o-1814 (tamming tnkk into another vehicle); Aguiar v'fa8man

d^e range); INestfrs ins. Co^ v^7th gt. No. ^ GA 20 (shooting a (bPanage ^ bu^n into a c^) M1998) .
8lamsr (Sept. 2. 1999), 10th Dist. No. 98AP-1578 (ssttlng a sofa on fire that was located on the porch of a
home); Ash v. Grange MuL Cas. Co., 5th Dist. No. 2005CA0014, 2005-Ohio-5221 (set6ng a sofa on fire that
was keated inside a home).
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skill or that of others, did not alter the oourt's conclusion that injury was substantiaify

certain to occur.

(166) I conclude likewise in this case and would affirm the trial couri's judgment.

Though Ohio courts have applied the doctrine of inferred intent largely in cases in which it

was arguably unnecessary to do so because injury was certaln to result from the

insured's intentional acts (e.g., murder, felonious assauft or sexual molestatlon),1 believe

it is appropriate to infer injurious intent in this case because under the narrow

circumstances presented herein, the insureds' actions were subsfantially certain to cause

injury. Because the majority concludes otherwise, I respectfully dissent.
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IN THE COMMON PLEAS COURT OF FRANKLIN COUNTY, OHIO

Erie Insurance Exchange

Plaintiff,

vs.

Corey Manns, et al.

Defendants.

CASE NO. 07 CVH-05-6515
JUDGE CONNOR

Allstate Insurance Co.

Plaintiff,

vs.

Dailyn Campbell, et al.

Defendants.

CASE NO. 07 CVH-07,8934

r-
rx

^a

American Southeni Insurance Company

Plaintiff,

vs.

Dale Campbell, et al.

Defendants.

CASE NO. 07-CVI-I-08-11422

Grange Mutual Casualty Co.

Plaintiff,

vs.

Corey Maims, et al.

Defendants.

CASE NO. O8CVH-02-03167
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JUDGMENT ENTRY

These consolidated declaratory judgment actions are before the court upon the motion for

summary judgment filed on July 1, 2008 by Plaintiff, Erie Insurance Exchange; the motion for

summary judginent filed on June 30, 2008 by Plaintiff, Allstate Insurance Company; the motion

for summary judgment filed on July 2, 2008 by Plaintiff, American Southern Insurance

Company, and; the motion for summary judgment filed on July 1, 2008 by Plaintiff, Grange

Mutual Casualty Company.

After considering the evidence submitted by the parties and the argun-ients of counsel,

and in accordance witli its decision of February 6, 2009, a copy of which is attached hereto and

incorporated herein, the Court finds there are no genuine issues of material fact and Plaintiffs are

entitled to judgment as a matter of law. Accordingly, the above referenced rnotions for summary

judgment are well taken and the Court hereby sustains the saine. As to Plaintiffs Erie Insurance

Exchange, American Southern Insurance Company and Grange Mutual Casualty Company, the

court finds there is no coverage under their respective insurance policies and hence no duty to

defend and/or indenmify their respective insureds in the bodily injury actions pending before

Judge Fais (Case No. 06 CVB-11-1436) and Judge Lynch (Case No. 06 CVC-12-15945) of this

Court. As to Plaintiff, Allstate Insurance Company, the attached decision of this Court found it

did not have a duty to dePend or indemnify its insureds. tlpon further review of the record, this

Court finds Allstate did not move for summary judgment on the issue of the duty to defend.

Therefore, as to Allstate only, the court fmds it does not have a duty to indemnify its insl>i•eds in

the above referenced bodily injury actions. However, this Court makes no finding regarding

Allstate's duty to defend its insureds in those actions.

2

P44



The Court, having rendered judgment on all of the claims and as to all of the parties

before it, finds this Judgment Entry to be a tenninating entry and there is no just reason for delay.

APPROVED:

David A. Cabom (0037347)
Caborn & Butauski
765 S. High St.
Columbus, OH 43206
Attorney,for PlaintiffErie Insurance Exchange

Judge "1'ravis, sitting by assignment

au1 O. Scott (000080,
471 E. Broad St, Suite 1400
Columbus, OH 43215
Attorney for Defendants Dustin Zachariah
and Katherine Piper

ffi

IT IS SO ORDERED.

el J. Ilurley `(00344
Crabbe, Brown & James
500 S. Front St, Suite 1200
Columbus, OH 43215
Attorney,for PlaintiffAllstate Insurance Co.

13oliert H. 4Allard (00023 86)
Harris & Mazza
941 Chatham Lane, Suite 201
Cohunbus, OH 43221
Attorneyfor Plaintiff 'American Southern
Insurance Company

3

Keith M. Kai-i• (0032412)
Karr & Shernian
One Easton Oval, Suite 550
Columbus, OH 43219
Attorney for• Defendant Robert Roby

Brian J. Brlidigan ('0017480)
450 Alkyre Run Drive
Westerville, OH 43082
Attorneyfor Defendants Dale and Dailyn
Campbell
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Ciary U Grubler (0030141
605 S. Front St., Suite 210
Columbus, OH 43216
Attorney for Defendant Grange Mutual Casualty Co.

Javier H. Arxnengau (006J976)
857 S. High St.
Columbus, OII 43206
Attorney, for Defendant Corey Manns

Charlie Ilts"s (0025350)
7211 Sawmill Rd., Suite 200
Dublin, OH 43016
Attorney for Defendant Carson Barnes
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s

COUBT OF COI4IMON PLEAS, T'RA,NTZI.,A'T CODiV'l'Y, OTitQ

SrieInsoranco Exchange,

Plainti#^ CASENO. 07C'VHOS-65I5

vs- JLR)GUi .TOM A,CDIYNQR

CoreyMauns; ef sI„

Defeiidants.

Atistatelnsurance Co.,

1'Ia+niff, CASENO. 07CVfI-07-8934

-vs-

Dailyn Campbell, etal.,

Defendants.

American Southern Insurance Company, -

Plaintiff, CASENO. 07CVH-08-II422

-vs-

Date Campbell, et aL,

Defendants.

Grange Mutua2 Casualty Co.,

Plaintiff, CASBNO. 08CVH-023167

Corey Manns, et al.,

Defendants.

I

P47

i



DIECISION SUSTAINING ERI)r'S 14IOTIOPTFOR STIZVIlVIAItY JTIDGMENT• AND

DECISION SUSTAINING ALT,STATE'S MOTXON FOR SUMMAItY 7iiDy,CMENT. AND

) l1ECiSION SUSTAIWG AN.[>1ffiCAN SOTJTI3PWIS MOTION FQIt SUMMAitY
JUpGMEIVT;AND

^CTSION SUSTAINING GItADiGF'S MOTION FOR SUMMA.RY r(711G, 4̂, RNT

Renderedthis,__ day ofFebruary 2009.

CONNOR, J.

I, INTRODUCTION

On November 18, 2005, a group of high sehool-ago boys devised a plan to plaee au

artlfioial deer in the road. To that end, Corey Manns, Josh Lowe, Jesse Howard and Dailyn

Campbell (hereinafter "Defendants" eolteetively) stnle an artifieial deer and took it back to

Lowe's house. Defendants spray painted profanities and the phrase "hit rae" on the deer.

Additionaliy, Defendants constructed a supportive stand, whieh allowed the deer to stand uprigb.t

on its own.

Carson Ilames and Joey Ramge (also hereinafter "Defendants" collectively) arrived at

Lowe's houso as the deer was being placed into Lowe's StJV. Defendantt Manus, T,owe,

Iioviard, Campbell, Barnos, and Ramge then left to find a placo to put the deer. They stopped on

County Road 144,just overthe crest of a hilt.

After the SUV stopped, 7vlanns, Campbell and Howard got out of the SUV. Manns

picked up the deer and handecl it to Campbell, wbo plaoed the deer in the eastbound lane. After

the deer was placod on the road, Defendants remained in tho general ama to watch the xeaetion of

other drivers as they approached the deer,

- Several cats approached the deer, stopped and/or slowed down, and avoided it. Thon a

'vehicle operated by Robert Roby and occupied by Dustin Zachariah approached the deer. As

2
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Roby drove over the orest of the hill, he saw the deer and took evasivc action. Roby lost cotttrol

over his vehiele, wltieh left tho roadway, overtumed and eventuaIIy eame to rest in an adjacent

field. Both Roby and Zaehariah were serionsly injtued as a result of the crash;

Roby and Zaohariah have each filed suit against the alleged toxtfeasors. Roby's suit is

pending as case number 06C'VB-11-1436 before the Honorable David Pais of this court.

Zacharlah's snit is pending as case numberD6CVC-12-15945 before the Honorable Julie Lynch

of tlus court.

The matter sub juclice prosents the deelaratory judgment claims of four insurance

companies (hereinafter "Plaintiffs" collectively ) for each of its respective insured(s). Plaintiffs

have ail filed motions for summary judgment, whiclr seek fiudings that there is: (1) no coverage

availablo to the defendants, (2) no duty to defend, and (3) no duty to indemnify the defendante.

Defendants' have filed memoranda contra, and Plaintiffs bave filed replies. The pending

dispositive motionsare therofore nowripe forreview.

The arguttient.s presented for and agaiust the Plaintiffs. are sinular in nature and will be

considered cumulatively tuiless otherwise speeifted.

IL STJNIMeIRY JUAGMENX' STANDAIib

A motion for stunmery judgment is governed by Rule 56(C) of the Ohio Rulos of Civil

Pxocedure, which provides: "sunwaary judgment shall be rendered forthwith if the pleadings,

depositions, answers to interrogatories, written admissions, aTtdavits, transcripts of evidance in

the pending case, and written stipulations of fact, if any, timely filed in the action, sltow that

there is no genuine issuc of material fact and that the inoving party is entitled to judgment as a

matter of 1aw, No evidenee or stipulation may be considered except as stated in tbis rola. A

' Atfliough Mr. Roby and Mr. Zachariuh are not insured under the pellcles, thay are defcndants In this action and
oppose Plaintiffs' mations. While they are not atleged tortfeaaors and did not ongage in tlio conduct described in
this llcaision, the Court will neverthuloss refer to the "Defendanta" coileotivaty for mere convenienco.
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summaty judgment shall not be rendered uniess it appears from such evidence or stipulatton and

only thexefrotn, that reasonable minds can come to but one conclusion and that conclusion is

adverse to the patty against whom the motion for sununary judgment is made, such party batng

entitled to have tlie evidence or stipulation eonstiued most strougly in his favor."

The Supreme Court of Ohio has adopted a three-part standard to be used wlien deciding if

sumntary judgment is appropriate. The moviog patty must show: "(1) [T]hat there is no genuine

issuo as to any material fact; (2) that the moving patty is entitled tojudgment as a matter of faw;

and (3) that reasonable minds can come to but one conclusion, and that conclusion is adverse to

the party against whont the rnotion for summary judgment is made, who is entitled to have the

avidence construed niost strongly in his favor." I3'arless v. Willis Day FYarehousitig Co. (1978),

54 Oluo St.2d 64, 66.

Additionally, the nonmoving party must go beyond the allegations or denials contained in

his pleadings and affirmatively demonstrate the existence of a genuine issuc of material faot in

ordor to prevent the grauting of a motion for summary judgment. Mttsef, f' v. 13'heeler (1988), 38

Ohio St.3d 112.

Moreover, the enfiry of summar,y judgnient against a party is mandated when the

nonmoving party: "faiis to make a showing sufflelent to estnblish the existence of an element

essential to that party's case, and on which that party will bear the burden of proof at triat * * *

[by designating] specific facts showing that there is a genuine issue for firial." Celotex Corp. v.

Catrett (1986) 477 U.S. 317.

The Supreme Court of Oliio has adopted and approved the Celotex burden on the

nonmoving party, provided that the moving pariy naeets it.s initial btixdcn of informing tho court
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of tlte basis for the motion and identifying portions of the record demonstrating the absence of

any genuine issne of material fact Dresher v. T3urY (1996), 75 Ohio St.3d 280.

M. LAW AND ANALYSIS

An insurance policy Is a contract between an insured and the insarer. Dhayon v Sqf'eco Ins.

Co. ofl7itnofs (2001), 91 Ohio St. 3d A74, 478. As such, the interpreta0.on of an insurance policy is

a matter of law. Cincinnati Ins. Co. v. CPS Holdtngs, Inc. (2007), 115 Oluo St. 3d 306, 307

oit'sug Sharonville P. Arn. Ernps, Ins. Co. (2006), 109 Ohio St. 3d 186. When interpreting au

insurance policy, a court must give effeet to the intent of the parties to tlxe agreement. Cineinnatt

Ins. citing Ifamilton Ins. Servs., Inc. v. Nationsvlde Ins. Cos. (1999), 86 Ohio St. 3d 270, 273,

citing Emps.' LtaL. Assun Corp. v. Roehrn (1919), 99 Ohio St. 343, syllabus.

The intont of the parties is presumed to reside in the language they used. Cincinnati Ins.

eiting f0elly v. Med. L^'e Ins. Co. (1987), 31 Ohio Se'3d 130, paragraph one o£the syliabus. As

'such, a eourt rnust analyze the plain and ordinary meaning of the language used 'ui the eontraet,

unless anotiter meaning is clearly appaxent from it contents, Crncinnati Ins. Co. oiting Alexander

v. l3uckeye Plpeline Co. (1978), 53 Ohio St. 2d 741, T7ierefore the Court will first analyze tlte

insiuance policies underlying this dispute.

T(ze irrie Policies

The Brie poiieies provido:

We will pay aII sums up to the amount slxown on th® beaiarations
wWeh anyone we protect becomes legally obligated to pa-y as
damages because of bodily InJury or property damage caused by an
oecurrence during the policy period.

(Emphasis omitted). $rie Policies, p. 14, Furthennore, the poiicies define an "ocourrenee" as:

"an aceident, including continuous or repeated exposure to the same general harmful conditions"

5
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(Emphasis omitted), Erie Polieies, p. 2. . Pinally, the Erio policios provide the following

exclusion:

We do not cover under Bodily Injury Liability Covomge, Property
Damagc' Liability Coverage, Personal 7njury S iability Coverage
aud Medieal Payments to Otbers Coverago:

(1) Bodily Itljury, property damage or personal injtny
expected or intended by anyone we proteat evan if-

(a) tho degree, Icind or quality of the injury or damage is
diftbrent than what was expeeted or intended; or ,

(b) a different person, entity, real or personal property
sustained the injury or damage than was expected or
intended.

(Emphasis omitted). Brie Policies, p. 14.

Tfie Grartge Policy

The Qrange polioy provides:

We witl pay all sums, np to our iimits of liability, arising out of
any one loss for which an insured person beconies iegaily
obligated to pay as damages because of bodily injuty or property
damage, caused by an occurrence covered by this policy.

(Emphasis ornltted). 4range Policy, p. 9. Fmthermore, the policy doflnes an "oceurrenoe" as:

"an aceident, including continuous or repeated exposure to substantially the same general

harixiPril conditions, wltzoh resuit in bodily injury or property damage during ilte policy pariod:"

(Bmphasis omitted). Grange Policy, p. 1. Finally, the Grange policy provides the following

exclusion:

Under Personal Liability Coverage aud Medioal Payments to
Others Coverage, we do not cover:

4.- Bodily Injury or Property 17amage caused by the willful,
malicious, or intentional act oE a minor for which an
insured person is statutorily liable,

6. $odilyInjuryorPropextyDantageexpeetedoriritandedby.
any instaed pexson.

Grange Poliey, P. 11.
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riieAllsrate Paricy

'i'he Allstate policies provide:

Subject to the ternts, conditions and lim.itations of this poiioy,
Allstate will pay damages which an insured person becomes
legally obligated to pay because of bodily injury or property
damages arising from an occurrenee to whieh this polioy applies,
and is covered by this part of the policy.

Allstate'Policies, p. 19. 'i'iie poficics define theterm "occunence" as "an aeoident, iucluding

cantinuous or repeated exposure to substantially the same general harmful conditions during tlte

policy period, resulting iu bodily injury or property damage" Allstate Policies,

Furthermore, the Allstate policies provide the following exclusion:

We do not cover nny bodily injuty or property damage intcaded
by, or which may reasonably be expected to result from the
intentional or crhninal acts or omissions of, any insured porson,
Th9s exciusion appiies evenif:

(a) sucii insured person laeks the mentat capacity to govern his
or her conduct.

(b) such bodily injury or property damagas is of a different
kind or degree thaa intended or reasonably expected; or

(c) such bodily injury or property damage is sustained by a
difPeront person than intended or reasonably expected.

Tixis exclusion applies regardless of whether or not such insured
person is actually oharged with, or eonvioted of a crime.

(Entphasis omitted). Allstate Policies, p, 19.

Th e AmerEcau Soufli eru 1'aticy

The Yersonal T.i.ability Coverage portion of the American Soufherrr Policy provides:

"Wa" pay, up to "our" "fimlt," all sums for which any "insnred" is
liable by law because of "bodily injury" or "property daarage"
caused by an "accun•ence:" Tlris insurance only applicos if the
"bodily ir}jury" or "property damage" occurs during the poliey
period. "Wo" will defend a suit seeking damagos if the suit
resulted frotn "bodily injury" or'property damage" not excluded
underthiseoverage.

American Southern Policy, p. 4. Furthennore, the policy provides:

7
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"Ocourrenee" means an accident, including repeated exposurea to
similar conditions, that results in "bodily isljury", or results in
"propeity darnage", if such "property damage" loss occurs witirin a
72 hourperiod:

American Sottthem Policy, p. 3. Finally, the American Southem policy provides the following

exclusiont

"We" do not pay for a loss if one or more of the following
excluded events apply to the loss, regardless of other causas or
events that contribute to or aggravate the loss, whether such causes
or events act to prodpoe the loss before, at the same time as, or
a£terthe excluded event.

Liability and Medical Payment Coverage does not apply to "bodily
injtuy" or "property damago" which results directly or hrdirectly
fronr:
^aw

j, an intentional act of any "hnsured" or an act done at the
direotion of any'Ynsured"

Amerioan Southem Policy, pp. 4-5.

Generally, the Insuranoe Companies assert that the personal injuries and property damage

did not result fsom an "accident" and/or are otlienvise exoluded from eoverage under the

poiicies' respective. exclusions, Additionally, Plaintiffs assert that the juvenile court's

adjudications of dclinqueney establishthe requisite intent of the 1)afendanta.

Convorsely, Aefendants assert that the hljuries were neither intarrded nor expected,

lt.ather, the harnt was both unintended and tmexpected. Additionally, this Court caronot infer

Defendants' iittent as a matter of law, Pi.naily, llefendants' crhninal delinquendes are

inadmissible and have no relation to the ultSmate issue of coverage.

Based upon the briefs bofore the Court, the issue is whether Plaintiffs are entitled to

judginent as a matter of law. Specifrcatly, the issues regard: (1) whether there is coverage, (2)
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whether an exelusion preoludes coverage, and (3) whether there is any duty to defend and/or

lndemnify.

The prelirninary issue is whether the insurance policies provide covorage. Indeed, "[iJt is

axioniatio that an insuranae eoinpany is.undcr no obligation to its lnsured,'or to others harmed by

the actions of an insured, unless the conduct a7loged of the insured falls within the coverage of

thepoliey." C'rearingv. Nationtivide Ins. Co. (1996), 76 Ohlo St, 3d 34,36. There is coverage "if

the conduct falfs within the scope of covetage defined in the poliay, and not wlflrin an exceptton

thereto," id.

As outl'uied above, all of the policies provide coverage for a,n "occutrence," whtch is

deftned as an "accidont" The pollcies fail to degne tho ferrn "accident" any further. Therefore

this Court must give the term its ordinary meaning. hforner v. Gtutiano,167 Ohio App., 3d 785,

2006 Ohio 2943, P25.

The Ohio Supreme Court has held that the ordinary meanhig of the tenn "accident" refoes

to "an unexpected, unforeseeable event." Randolph v. Grange Mttt. Cas. Co. (1979), 57 Ohio St.'

2d 25, 29. 'piuther, the Tenth Aistrict Court of Appeals recently held the term rolates to

"'unintended' or `unexpected' happenings." See flaimLatrgh P. .Cirange Mnt. Cas. Ca_ (Aug. 7,

20D8), Franklin App. No. 07AP-676, 2008 Ohlc 4001 quoting Morner at P25. Tndeed, "inherent

in a policy's detinitton of `oeeurrenee' is the concept of an incident of an aecidentat as opposed

to an intentional nature." (Emphasis sic). Gearing at 36.

'Che seminal case that established the framework for the relovant analysis is Physlcians

Ins. Ca. oJOhio v. SSvanson (1991), 58 Oblo St. 3d 189. The Swanson Courtheld; "the insurer

mnst demonsirate that fiite injury itself was expeetcd or intended. It is not suffioietat to shoev

marely that the aat was intentionai." Swanson at 193, Further, the eourt aptly noted: "[a]lmost

9
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all acts are intentional in onc sense or another but many unintended results tlow from intentional

acts,' Swanson at 192 quoting State Farm Mut rtxto, brs, Co. v. Worthlttgton (C.A.. 8, 1968),

405 F, 2d 683, 688.

In Gear•fng, the eoiut applied the,Swanson framework to the intentional act of molesting a

cbSld. The Gearing Court held that the intentional acts of sexual malestation are vittually

inseparable flom the haxxn they canse, Gearing at 37, Specificalty, Gearing held: "to do tlto act

is necessarily to do the harm which is its consequence; and **# sinee unquestionable the act is

intended, so also is the harneY Xd. quoting Allstate Ins. Co. v. Mugaoero (1992), 79 N.X,2d 153,

160.
In YYestJleld Ins Co, v. ;8lamer (Sept. 2, 1999), Pranklin App.13o, 98AP-1 576, 1999 Ohio

App, LEXIS 4098, the Teiith District Court of Appeals analyzed the breadth of tlie 5'wanson

hoiding. The facts in Blamer involved an insured who intentionatly set fire to a sofa that was on

the frontporch of a residenoe. The insured contended that he did not intend for the fire to spread

to the residence and cause ftllther damage. Tho triol court was presented with cross-motions for

summary judgment. The trial court ovemiled the insurer's anotion, white it sustained the

insured's motion. The trial eourt xelied heavity upon Slvanson. Upon xavicwittg the decision to

grwit smnmaryjudgment to the insured, the Tenth Distrlet provided:

Despite its broad language, Slvanson does not mandate coverage in
this case. Unlike the insured here, the insured"an Stvanson did not

intend to cause any harm, nor was harm substantially certain to
result from his actions. **• Thus, Swanson docs not requirc that
the insured intended thc fisll extent of the resulting injury in order
for the conduct to be considered intentional and thus oidside the
scope of covetage. * "* Rather, coverage is inappiicable ifthe
insured intended to cause an iriltrry by his intentional acts or if

injury was substantialty certain to eocur from such acts.
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(Empltasis sic.). The Tenth District fotmd that the insured necessarily intended to eause soma

harm when he set the couch on fire. Additionally, and importantly, tlte couit found that harm

was substantialty eertain to result. For thcae reasons, ib.e Tenth District roversed the iriai court's

finding for coverage.

Tiie .Blamer Court fiuther provided;'°in determining whe'ther an incident is aec:idental for

purposes of liability insurance, 'tlte foous should be on the injury and its immediately attendant

causative cireumstannes."' Blamer at d quoting Worr•ell v. Datt9el (1997), 120 Ohio App. 3d

543, 551. As this rule relates to the matter sab Judice, the relevant inquiry regards the bodily

injarles and propeity damage associated wlth the aar omsh. Tfiereforo the inimediately attendant

causative circuinstauoes Involve: the placement of the artificial deer over the erest of a hill at

night on a road with a speed limit of 55 miles par hour.

The Court therefore rejeots Plaintiffs' suggest'ion that the preparatory work {is. stealing

the deer, painting it, and coustntoting a stand} necessarity equates to a finding of an Intention to

harnr. While these circumstances may relate to an inferenoe of intent, they certainly do not

equate to a:Fatding of intentional hazm, as some Plaintiffs suggest.

lndeed, the testirnony in the record consistontly demonstrates thatthe Defendants neither

intended nor expected any personal injury or property damage, [Howard Depo. Tr., pp. 50•51;

Campbell Depo, Tr., pp. 70-71,-110-111; Manns Depo Tr., pp. 104-105; Barnes Depo. Tr., pp.

30-31]. Tnstoad, Defhndants merely wanted to see tho reactions of other drlvers, [1-loward Depo.

"t'r., p. 35; Barnes Depo. Tr., pp, 56-57; Manns Depo. Tr., p 69; Itamge Depo. Tr., pp. 63-64j.

These assertions, however, do not complete the anslysls. "Ratbor, an insured's

protestations that he 'didn't mean to hutt anyone' are only rolevant wh.ere the intentional act at
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issue is not substantially cettain to result in injury." Blatner quoting Gearing at 39. When a

substantial certainty of harm exists, a court may infer intent to harm. Flaimbaugh citing Gearing.

Courts have applied the inferred intent doctiine to situations wher® an insured; fires a gun

at poiut blank range (F'. Reserve Mut. Cas. Ca. v. Macaluso (1993), 91 Ohio App. 3d 93);

Intentionally runs inte another vehicle (Baker v. YYhite (Mar. 31, 2003), Clertnont App. No.

CA2002-08-065, 2003 Ohio 1614); sexually molests a child (Gearing, supra); intantionally

strikes a.person in the face to "stop Itun" (Erre Ins.'Co, v. Stadler (1996), 114 Ohio App. 3d 1);

sets fue to a sofa wbile it is on the front porch of a residence (Blamer, supra); disregards traffic

signals daring an attempt to elude police wlro pursued him through the streets of downtown

Akron (Nationivide ]vtut. Ins. Co. v, £Ynkdey (1996), 112 Ohio App. 3d 712); and strikes a

person's liead with an iron club with sufficiont force to split victim's iread opan (Horvath v.

NadionwideMut Fire Ins. Co. (1996),108OhioApp.3d732).

I-lowever, the Tenth Disirict Court of Appeals recently described the uncertainty in this

area of the law. See Haimbaugh, supra. Specifically, tlre court provided:

"['I']he aator does something which he believes is sabstatrtially
certain to cause a particuiar result, even i£the actor does not desire
-that result." Ilarasyn v. Nartnatidy Metals, Inc. (1990), 49 Ohio
St3d 173, 175, 551 N.B.2d 962. In certain circumstances, the
court has found a contt ntay infer intent to injure and deprlve
coverage where a substantial eertainty of barm existed. See, e.g.
Gearing Y. Nationwide Ins. Co., 76 Ohio St.3d 34, 38, 1996 Ohio
113, 665 AI.B.2d 1115.

In Buckeye Union lns. Co. v. NesvBnglandIns. Co., 87 Ohio St,34
280, 283, 1999 Ohio 67, 720 N.B.2d 495, however, the court
refetred to those circumstances under whtch it had inferred Intent
to injure as "very limited instanees:' Thus, according to Buckeys
Union, the "normal standard" for determining insurability is to
nraice a faetuai determination as to whether the actor intended the
actuat harm that resulted. Id, at 284. In other words, "an intent to
injure, not merely an intentional act, is a necessary element to
uninsurability. Whather the insured had the necessary intent to .
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cause injury is a question of fact." Id. at 283, citing Pllysictans
Ins. Co. v. Stvanson (1991), 58 Ohio St3d 189, 193, 569 N.E.2d
906. 1'n a concurring opinion, Justice Cook recoOaed tho coart's
holding as a departai'e from Gearing and the substanttai eerfainty
method for preeluding insurability. See Id., at 288 (Cook, I.,
coneurring).

In Doe v. Shyffer, 90 Ohio St,3d 388, fn. 5t 2000 Ohio 186, 738
N'.E.2d 1243, the court acknowledged "that there is debate within
this court conceming the current state of the law on whether
`substantiat-aeztainty' torts fall within tho public policy excluslon
for insurance coverage." And, in Penn Treic Co, v. AIUIns, Co.,
99 Obio St3d 227, 2003 Ohio 3373, 790 N.E.2d 1199, the court
retutned brioily to a substaittial certainty standard, at least in the
cwttext of enlployer-intentional tosts, thus adding even more
uncertainty about whether emrent law allows substantial•certatnty
torts to preciude insurability. Reeent appellate opinions refleet this
uncertaiuty. See, e.g., TalLert v. Continental Cas. Co., 157 Ohio
App. 3d 469, 2004 Ohio 2608, 811 N.E.2d 1169 (distinguishing
Supreme Coutt precedent because exclusion of substantial-
cettainty tort from eoverago woul(I render policy at issue illusory);
State Parrn Mut. Auto. Ins. Co. Y. ,Flayhurst (Nlay 31, 2000),
Piokaway App. No. 99 CA 25, 2000 Ohto App. LBXIS 2388, fn. I
(declining to follow the court's pl.urality ophrion in Buckeye
Union); Attvater v. Ohio CaB. Ins. Co., Fratildin App. No, 02AP-
422, 2003 Ohio 4758 (applying Ponn TYaffrc and substanfial-
certainty aaalysls in the context of sn employer intentional tort
claim).

klaimlraugh at P32-34.

Again, to detenmine w$etlter conduet was accidental or intentionai, the foeus sltould be

on the innnediatoly attendant causative eircumstanees. .Ulaarer q,uoting Warrell, supra. '1'ltose

circumstanecs involve placing tbe artificiai deer over the crest of a hiil at nigbt on a road with a

speed limit of55 miles p5rhour.2

24vitite the record damonstratos Defendauts merely stopped tbe vefhiele on a whim and placed the deer whero they
stopped, Defendants indisptitabiy and intentienaify placed the door on tho road, Thetefuro, while Defendants'
subJecttve intent was relevant in the prior analysis, It is not televant to determine whather this Courtmay infer
intent.
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The faet that Aefendants placed an artificiai deer on a road is not without significanee.

indead, tho presence of a real deer on a road poses a signifieant risk of catastrophic and

sometimes unavoidable harm The Court eannot ignore the conunon kaowledge in this regard.

- Additionaily, the record demonstrates that there were no additional iights to illuminate

the area where Defendants piaced the deer. This fact is particularly important in conjunction

with the faot that Dafcndants placedthe deerjust over the orest of ahill atnight

FittaiIy, tho fact that the road had a spced iiinit of 55 miles per houe is additionally of

conseguence, again due to time of day and the placement iic xelation to tlie hill. AIl of these

circrunstauces lead to the finding that a drlvcr ltad littio or no time to react to thc deer.

Although a few drivers slowod down and avoided the deer, tUis Court agrees with

Plaintiffs' assettion that a car crash was inevitable. Although 2)efendants were unable to foresee

the potentiai results of their actions, this Coutt finds that thoir conduct was substantially certain

to result in harm. This Court finds the analysis and holdings of Blamer and FinkTey to be

particularly direative. 'xherefore this Court finds that thc inferred intent doctrine applies to the

cirotunstances of this case. As such, this Court will infer Defendanes' intent as a matter of law.

As a result of this finding, tho Cotut finds that thero is no coverage vnder any of tha

policies at issue. Accoxdingly, there is no duty to defend andlor indennafy Defendants in tha

pending bodity injury aetions.

Additiona3ly, in light ofthe foregoing findings, the Court needs not to consider issues: (1)

regarding the American Southern residancy dispute, and (2) regarding tbe effeots of Defendants'

delinguenoy adjudications.
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IV. CONCLUSION

Based upon the foregoing, the Court ftnds there ate no genuine issues of material fact that

ttecessitate a tdal, Reasonable minds could only xeacA one oonclusion. Accordingly, tho Court

finds Plaintiffs' motions to be well taken and kteroby SCISTAiNS Plaintiffs' motions for

sununaryjudgrnent.

Counsel for Plaintiffs shall prepare, circulate, and submit the appropriate judgment entry

within twenty (20) days of receipt of this decision, pursuant to Local Rule 25. The first

paragraph of the entry shall contain ihe name of the motion, the date upon which the motion was

filed, and by whom the motiori was filed, A copy of this decision shall ucwmpany the entry.

l+inally, the entry shall state that it is a terminating entry and there is no just reason for delay.
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