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MEMORANDUM OF RESPONDENTS IN OPPOSITION TO RELATORS’
MOTION TO SHOW CAUSE WHY STANTEC CONSULTING SERVICES, INC.
SHOULD NOT BE HELD IN COMTEMPT

L. INTRODUCTION

Relying on a litany of inapposite federal cases interpreting the Federal Rules of
Civil Procedure, Relators ask this Court to order Stantec Consulting Services, Inc.
(“Stan’tec”)1 to show cause why it should not be held in contempt for failing to produce
documents withheld under the longstanding protection of Obio’s work product doctrine.
As further explained below, because Ohio has not adopted the 1993 amendments to the
Federal Rules of Civil Procedure that form the basis for Relators’ claims, the motion
should be overruled.
IL RELEVANT BACKGROUND

Simply stated, Relators’ version of the background facts in this case is not
accurate. TFirst, on May 10, 2010, counsel for Respondents forwarded a response to the
Stantec subpoena after completing a privilege review. On that day, counsel for
Respondents provided (1) the Supplemental Agrecment between ODNR and Stantec,
which added the work at Grand Lake St. Marys, (2) all Stantec’s invoices, and (3) an
email between Stantec and IHydrosphere Engineering. In that correspondence, counsel
for Respondents also explained that modeling of the July 2003 flood event with the old
spillway in place had been previously provided (at the April 29, 2010 deposition of Tadd
Henson) and that no maps were created for that event. (Correspondence dated May 10,
2010, attached as Ex. A.) Further, Tadd Henson testified about what reports of Dr.

Campbel! he reviewed, but did not rely on in formulating his own expert opinion and that

I Relators’ motion incorrectly refers to Stantec as “Stantec Consulling Corporation.”



his attendance at Dr. Campbell’s deposition was not for the purpose of developing his
opinion. (Deposition of Tadd Henson at 13:6-14:10; 23:12-24:17; 112:1-12, attached as
Ex. B.)

Second, Civil Rule 26(B)(5) does not provide for the disclosure of all materials
given to and reviewed by an expert, including trial preparation materials, opimion work
product, and privileged materials as Relators claim. To the contrary, rather than the carte
blanche Relators’ claim, discovery under Civ.R. 26(B)(5)(a) requires a showing of undue
hardship or other exceptional circumstances. While Civil Rule 26(BX(5)b) provides an
alternative means of obtaining discovery from a testifying expert, it carefully restricts any
discovery of an expert’s opinions and the grounds therefor to those previously given to
the other party or those to be given on direct cxamination at trial.

Third, as repeatedly explained to Relators, Stantec attended the expert deposition
of Mr. Campbell for purposes of consultation only, thereby assisting counsel’s
understanding of Mr. Campbell’s technically complex testimony. Indeed, as Tadd
Henson confirmed at his April 29, 2010 deposition, Stantec’s presence at the Campbell
deposition was neither for the purpose of developing Stantec’s testimony nor was it in aid
of the Stantec report. (Sec, generally, Ex. B.) Moreover, contrary to the extensive list of
documents Relators claim have been withheld on the ground of privilege, Respondents

have previously produced 1) the agreement between ODNR and Stantec® (with the

? Mr. Henson’s general testimony at his deposition regarding his understanding of the
scope of work undertaken by Stantec could not waive the work product privilege.
Waiver principles are inapplicable to Civ.R 26(B)(3). In re Election of Nov. o6, 1990 for
the Office of Atty. Gen. of Ohio (1991), 57 Ohio St.3d 614, 615. Morcover, not only did
counsel for respondents object to any lestimony regarding discussions with counsel
regarding the scope of work, but also she instructed Mr. Henson pot to answer any
questions seeking corc work product. (Ex. B, Henson Deposition Transcript p. 19.)



exception of one paragraph in the agreement which was redacted because it outlined
counsel’s litigation strategy); 2) all Stantec invoices; 3) all of Stantec emails with Dr.
Philip DeGroot and/or Hydrosphere Engineering; and 4) any modeling/mapping prepared
by Stantec of the July 2003 flooding with the old spillway in place. Likewise, copies of
any reports of Dr. Pressley Campbell contained in Mr. Henson’s files are already in
Relators’ possession and Mr. Henson provided testimony regarding his review of those
reports. (Ex. B.) Counsel has repcatedly represented to Relators that any copics of the
Campbell report are merely duplicative of the copies they presently have and contain no
notes, flags or any other markings. As such, production of these copies would be
cumulative, unreasonably burdensome, and a waste of the parties’ and the Court’s limited
resources.
MI.  ARGUMENT

In 1993, the Federal Rules of Civil Procedure regarding expert witnesses was
amended. The amended rule required “far greater disclosure,” including the disclosure of
“all opinions to be expressed and the basis and reasons therefor” along with “the data or
other information considered by the witness in forming the opinions.” (Emphasis sic.)
Mfa. Admin. & Mgt. Sys., Inc. v. ICT Group, Inc. (ED.N.Y 2002), 212 FR.D. 110, 113,
Indeed, as the Advisory Committee Notes to the 1993 amendments explain, the expert
report is to disclose the data and other information considered by the expert. Given this
obligation of disclosure, litigants in federal court should no longer be able to argue that

materials furnished to their experts to be used in forming their opinions, whether or not

Notably, counsel for Relators never asked Mr. Henson whether he read or was even
aware of the contents of the supplemental agreement. Accordingly, not only was there no
testimony regarding the contents of the agreement, but also counsel for Relators failed to
lay any foundation for any such testimony by Mr. Henson.



ultimately relied upon by the expert, are privileged or otherwise protected from
disclosure. Id at 115, quoting Fed R.Civ.P. 26 advisory committee’s note (1993
amendments). The drafters of the amendment specifically rejected the requirement that
data or information be “relied on” in favor of broader language that requires only that the
expert “considercd” the information for it to be discoverable. /d.

Notably, however, such is not the rule in Ohio. In Ohio, work product continues
to receive substantial protection. While fact work product receives lesser protection,
opinion work product reflecting the attorney’s mental impressions, opinions, conclusions,
judgments or legal theories reccives near absolute protection, State v. Hoop (12th Dist.
1999), 134 Ohio App.3d 627, 642. Moreover, in those specific instances where work
product is discoverable, Ohio courts have still granted absolute protection to an attorney’s
theory of the case. Moskovitz v. M. Sinai Med. Cir. (1994), 69 Ohio St.3d 638, syllabus
o 3; Miller v. First Int'l Fid. & Trust Bldg., 113 Ohio St.3d 474, 2007 Ohio 2457, 9.

A Ohio Civ. R. 26(B)(5)(b) authorizes limited discovery of an expert’s

opinions, not the broad scope Relators urge based on a federal bright line

test.

Civ. R. 26(B)(5)(b) requires only disclosure of testifying experts and the subject
matter about which they will testify at trial. After disclosure, a party may discover from
an expert “facts known or opinions held by the expert which are rclevant to the stated
subject matter.” That discovery is limited to the “expert’s opinions and the grounds
therefor *** previously given to the other party or those to be given on direct
examination at trial.”

Despite Relators’ herculean efforts at persuasion otherwise, Ohio, along with

other state courts, continues to protect the core work product Relators now seek. Helton



v. Kincaid (12th Dist.), 2005-Ohio-2794, 19 (finding that letters from an attorney to an
expert are protected under the work-product doctrine). In doing so, Ohio continues to
place a high valuc on the longstanding history of the work product doctrine and the
ability of an attorney to pursue various theories of the case without requiring him to
reveal his thoughts, theories and mental processes to the other side. /d. 112.

It is therefore not surprising that Ohio’s discovery rules directly addressing expert
witnesses who are expected to testify at trial track the pre-1993 federal rule. 1d. at §13.
Simply stated, work product does not lose its protected status simply because it is
disseminated to an expert. Id. at §16. Rather, in accordance with Ohio’s longstanding
policy favoring work product privacy, by use of interrogatories, a parly may require the
other party to identify each person the party expects to call as a witness at trial and to
state the subject matter on which the party is expected to testify. Id. 413, citing Civ.R.
26(B)(4)(b). The party may then “discover {rom the expert or the other party facts known
or opinions held by the expert which are relevant to the stated subject matter.” Id. All of
this the Relators have already done without objection. Specifically, Relators sent
interrogatories to Respondents in November 2009 and Respondents answered in
December 2009. Further, Relators deposed Respondents’ experts in April 2010.

It is essential that a lawyer assemble information, sift what he considers to be the
relevant from the irrelevant facts, prepare his legal theories and plan his strategy without
undue and needless interference. Mfa. Admin. & Mgt Sys., Inc. v. ICT Group, Inc.
(E.DN.Y. 2002), 212 F.R.D. 110, 112, quoting Hickman v. Taylor (1947), 329 U.S. 495,
511. Tt is for this reason that Ohio has flatly rejected the federal bright line rule Relators

single-mindedly now urge upon the Court. In this case, Stantec’s contract is not limited



té explaining the fee, the type of work billed for, or the purpose of Litigation. Instead, the
scope of work is detailed, reflecting the legal strategies of the attorneys and providing
insight into the attorneys’ thoughts concerning the direction of the litigation. fd. at 113.

Nonetheless, the Court may decide to conduct an evidentiary hearing or an in
camera inspection to determine the issue of privilege. However, absent such a hearing or
inspection, any blanket grant of discovery is an abuse of discretion. Miller v. Bassett (8th
Dist.), 2006-Ohio-3590, q16; Cargotec, Inc. v. Westchester Fire Ins. Co., 155 Ohio
App.3d 653, 2003-Ohio-7257.

B. Discovery under Ohio Civ. R. 26(B)(5)(a) requires a showing of undue

hardship or exceptional circumstances. Relators have not attempted to make

such a showing.

Civ. R. 26(B)(5)a) provides “[s]ubject to the provisions in (B)(5)(b) of this rule
and Rule 35(B), a party may discover facts known or opinions held by an expert relained
or specially employed by another party in anticipation of litigation or preparation for trial
only upon a showing that the party seeking discover is unable without undue hardship to
obtain facts and opinions on the same subject matter by other means or upon a showing
of other exceptional circumstances indicating that denial of discovery would cause
manifest injustice.”

Relators have not shown that they are “unable to obtain facts and opinions on the
same subject by other means” or shown “other exceptional circumstances indicating that
denial of discover would cause manifest injustice.” Relators have simply argued, based
on the federal bright-line test and Missouri law, that they are entitled to disclosure of

communications that are protected by the work product privilege. As stated above,



Respondents provided a copy of the Supplemental Agreement to Relators with only the
scope of work redacted.

Relators have made no showing of undue hardship or other exceptional
circumstances which would warrant discovery under Rule 26(B)(5)(a). Likewise,
Relators’ motion is not limited to only the expert’s opinions or the grounds therefor
previously provided to the Respondents or those to be given on direct examination at
trial. Rule 26(B)(5)(b). As such, Relators’ motion to show cause should be denied.
1V. CONCLUSION

Because Ohio continues to favor the protection of core work product and limits
the discovery of testifying experts, Relators’ motion should be denied. Stantec complied

with the subpoena in good faith, and consistent with the Ohio Rules of Civil Procedure.



Respectfully submitted:

RICHARD CORDRAY
Oluo Attorney General

N

WILLIAM J. \(0067778)
*Counsel of Record

MINDY WORLY (0037395)

JENNIFER S.M. CROSKEY (0072379)

Assistant Attorneys General

30 East Broad Street, 26th Floor

Columbus, Ohio 43215

614-466-2980

866-354-4086 fax

william.cole(@ohioattorneygeneral.gov

mindy. worly@ohioattorneygeneral.gov

jennifer.croskey@ohioattorncygeneral. gov

DALE T. VITALE (0021754)
DANIEL J. MARTIN (0065249)
RACHEL H. STELZER (0083124)
Assistant Attorneys General

2045 Morse Road #D-2

Columbus, Ohio 43229

614-265-6870

614-268-8871 fax
dale.vitale@ohioattorneygeneral.gov
danicl.martin@ohioattorneygeneral.gov
rachel.stelzer(@ohioatttorneygeneral. gov

Counsel for Respondents

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was sent by regular mail on June 3, 2010, to
Brucc L. Ingram, Joseph R. Miller, Thomas H. Fusonie and Kristi Kress Wilhelmy,

Vorys, Sater, Seymour & Pease, P.O. Box 1008 Columbus OH 43216.




Page 1 of 2

William J. Cole

From: Jennifer Croskey

Sent: Monday, May 10, 2010 4.08 PM

To: Brewer, Martha C.; Fusonie, Thomas H.

Cc: William J. Cole; Mindy Worly; Rachel H. Stelzer; Daniel J. Martin; Dale T. Vitale
Subject: FW: Doner, et al v. Logan, et al.

Attachments: Stantec Subpoena Response.pdf

1) Supplemental Agreement adding work at Grand Lake St. Marys attached
2) Invoices attached

3) E-mail attached

4) There are no maps. Models were previously provided.

Phil DeGroot forwarded original documents. We are preparing copies and hope to provide
them to you tomorrow.

Jennifer S, M. Croskey

Assistant Attorney General, Executive Agencies
Ohio Attorney General Richard Cordray

Phone 614.466.2980

Fax 866.803.9971

Email Jennifer.Croskey@OhioAttorneyGeneral.gov
30 East Broad Street, 26th Floor

Columbus, Ohio 43215

OhioAttorneyGeneral.gov

SpeakOutOhio.gov

From: William J. Cole

Sent: Friday, May 07, 2010 12:18 PM

To: Jennifer Croskey

Subject: FW: Doner, et al v. Logan, et al.

From: Brewer, Martha C. [mchrewer@vorys.com]

Sent: Monday, May 03, 2010 8:31 AM

To: William J. Cole; Mindy Worly

Cc: Wilhelmy, Kristi K.; Fusonie, Thomas H.; Miller, Joseph R.; Ingram, Bruce L.
Subject: Doner, et al v. Logan, et al.

Mindy and Bill,

I confirm our request for the following documents from Stantec, as discussed during the April 29 deposition of
Tadd Henson:

6/3/2010
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1) All agreements with Stantec identified in the privilege log emailed by Ms. Croskey to us on February 9, and
any supplements to those agreements;

2) Stantec’s invoices;

3) Stantec’s emails with De Groot/Hydrosphere; and

4) Stantec modeling/mapping of the July, 2003 with the old spillway in place.

These documents fall squarely in the subpoena served on Stantec on April 23 and thus Mr. Henson had no
excuse for failing to produce them at his deposition. As such, we demand their production by May 7, 2010.

Thanks,
Martha

From the law offices of Vorys, Sater, 3eymour and Pease LLP.

1RS CIRCULAR 230 DISCLOSURE: In order to ensure compliance

with reguirements imposed by the U.5. Internal Revenue Service, we

inform you that any federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of {i) avoiding penalties
that may be imposed under the U.8. Internal Revenue Code or

{ii) promoting, marketing, or recommending to another perscn, any
transaction or other matter addressed herein.

CONFIDENTIRALITY NOTICE: This e-mail message is intended only for the person
or entity to which it is addressed and may contain confidential and/cr
privileged material. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message. If you are the intended recipient but do not wish to receive
communications through this medium, please so advise Lhe sender immediately.

6/3/2010
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Jennifer Croskey

From: Henson, Tadd [Tadd.Henson@staniec.com]

Sent:  Monday, April 26, 2010 12:55 PM

To: Dorsey, Jay; Philip De Groot

Subject: FW: Stantec FTP Confirmation - NEW AFFIDAVITS

You can access new affidavits regarding flooding last month on the fip site below.

Tadd Henson, PE, CFM
Stantec

Ph; {(614) 8444006

Cell: (614) 2841607
tadd.henson@stantec.com

stantec.com

The content of this email is the confidential property of Stantec and shouid not be copied, modified, retransiitted, or used for any purpose
excapt with Stantec's wiitten authorization. If you are not the intended recipient, please delete all copies and notify us immediately.

@ Please consider the environinent befors printing this email

From: CORPFTP@temp.stantec.com {maiito: CORPFTP@temp.stantec.com]
Sent: Monday, April 26, 2010 12:26 PM

To: Henson, Tadd

Subject: Stantec FTP Confirmation - NEW AFFIDAVITS

Your request has been successfully created

The FTP link below contains the required credentials to access your FTP site.

Automatic Login

FIP site link: fip://s0310102546:1803342@ ftptmp.stantec.com
By clieking on the link above (or pasting the link inte your browser) you will be antomatically logged into your
ETP site.

Manual Login

J§ your email system has disabled the link above, use the information provided below to log in:
FTP link: fip://ftptmp.stantec.com

Login name: s0510102546

Password: 1803342

Expired Date: 5/10/2010

Disk Quota: 2GB

51072010
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Please contact IT Service Center if you need to extend expiry date or disk quota.

DISCLAIMER:

The content of this email is the confidential propesty of Stantec and should not be copied, modified, retransmitted, or
uged for any purpose except with Stantec's swritten authorization, If you are not the intended recipient, please delete all
copies and notify us immediately.

Please be reminded that your new temporary FTP site is not included on our daily backup. Backups are only available

for permanent FTP site. All files uploaded/downloaded on Stantec FTP sites are intended for business purposes only.
Stantee maintains the right to monitor all activities on its FTYP sites.

5/10/2010



SUPPLEMENTAL AGREEMENT NO. 12

WHERFEAS, a Contract was entered info on Januaty 8, 1998, and amendad by
Supplemental Agreement No, 1 dated June 8, 1998, Supplementat Agresment No. 2
dated November 9, 1998, Supplemental Agreement No. 3 dated March 23, 2000,
Supplemental Agreement No. 4 dated June 21, 2000, Supplemental Agreement No. 5
dated September 28, 2001, Supplemental Agreement No. 6 dated July 12, 2002,
Supplemental Agreement No. 7 daled November 26, 2002, Supplemental Agreement
No. B dated July 17, 2003, Supplemental Agreament No. 9 dated July 16, 2004,
Supplemental Agreement No. 10 dated November 3, 2005, and Supplemental
Agreement No. 11 dated March 31, 2008 between the State of Ohlo and Stantec
Constilting, Incorporated (formerly known as Fuller, Mossbarger, Scott and May
Engineers, Incorporated) of 1500 Lake Shore Drive, Suite 100, Columbus, Ohio 43204
"~ for professional engineeting services in connection with the project known as:

SOUTH FORK LICKING RIVER WATERSHED STUDY
FAIRFIELD, LICKING AND PERRY COUNTIES, OHIO
PROJECT NUMBER DNR-980011

hereinafter referred to as the "Project,” and

WHEREAS, the partles desire o amend said Confract of January 8, 1998, as
supplemented, by revising the scope of services and time of performance under the said
Contract, and

WHEREAS, the funds for paying fees for professional services included in the
Contract, as supplemented, were previously released by the Controfling Board on
December 15, 1997, Oclober 16, 1998, March 20, 2000, September 24, 2001,
Novernber 18, 2002, June 18, 2003, July 12, 2004, and Ogtober 31, 2005, and
encumbered by Contract Encumbrance Record Mumbers 998193, 999140, 98L.315,
98L560, 90L777, 99L841, 99AD19, and 99A163, and were so cerfified by the Director of
Budget and Management on: February 4, 1998, December 21, 1998, April 4, 2000,
September 28, 2001, December 3, 2002, July 10, 2003, July 27, 2004, and November
14, 2005 in the amounts of $92,788.40 (Ninety Nine Thousand Severn Hundred Eighty
Eight dollars and Forty cents), $398,023.00 (Three Hundred Ninety Eight Thousand
Twenty Three dollars and no cents), $328,109.00 (Three Hundred Twenty Eight
Thousand One Hundred Nine doflars and no cents), $429,505.00 (Four Hundred Twenty
Nine Thousand Five Hundred Five dollars and no cents), $312,909.00 {Thres Hundred
Twelve Thousand Nine-Hundred Nine doliars and no cents), $59,385.00 {Fifty Nine
Thousand Three Hundred Eighty Five dollars and no cents), $158,265.00 {One Hundred
Fifty Eight Thousand Two Hundred Fifty Five dollars and no cents), and $363,000.00
(Three Hundred Sixty Three Thousand doflars and no cents), respectively. Obligations
of the Stato are subject to the provisions of Section 126.07 of the Ohio Revised Code,
and

NOW THEREFORE, it is mulually agreed between the Slate of Ohio, acfing by
and through the Director of the Depariment of Maturat Resources, and

Stantec Consulting, Incorporated
1500 Lake Shore Drive, Suite 100
Columbus, Ohio 43204

that the Confract of January 8, 1998, as supplemented, is hereby amended as follows:



Q‘ Q '

in Part | - SCOPE OF SERVICES, Section A. Projact Describtion, add the
following paragraph:

In addition to services providéd for the South Fork Lic ing River -

watershed, the consultant shall provide S

in Part | - SCOPE OF SERVICES, Section B. Professional Services, add the
foliowing:

10.0 Additional Services — Grand Lake St. Marys Westemn Spillway Analysis
The Consuitant shall provide the folfowing services:

10.1

10.2

Specific tasks to be completed will be developed and discussed with
ODNR as this effort progresses, however no item of work wili be
completed without the prior authorization of ODNR.

Sty Fork Licking Fiver Watershed Study  Page 2 of 12 ’ Fobruary 16, 2010
Project Number BNR-980011
Supplemental Agroement No. 12
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Replace Part ill - SPECIAL PROVISIONS, with the following:

. PARTII
SPECIAL PROVISIONS

A TIME OF PERFORMANCE

The Consultant agrees that work to be petformed shall commence within
ten days after the Authorization to Proceed is issued by ODNR for this  *
Contract and similarly for any subsequent confract supplements.

Time of performance of each phase of the project or projects under this
Contract shall conform to the following schedute, based on the
Authorization to Proceed for the Contract and subsequent supplements:

1. Data Collection 82 months
2. Hydrology and Hydraulic Analyses 88 months
4. Results and Findings 64 months
5. Coordination of Steering Committee 72 months
6. Public Communications 78 months
7. Flood Management Alternatives 78 months
8. Right-of-Way Acquisition, Permitting, and

Environmental Clearances 66 months
8. Construction Contract Bidding & Award 3 months
10. Construction Administration 12 months
11. Grand Lake St. Marys H&H Analysis 6 months

Total Time of Performance {From Original :
January 8, 1998 Contract Authorization to Proceed) 162 months

The time of performance for the individual phases shown above may
occur simultaneously or sequentiafly, but alt work under this Contract must
be completed within the Total Time of Performance, and no later than
June 30, 2011, The Total Time of Performance may be adjusted to reflect
the actual length of time taken by ODNR to provide comments or
approvais required at various points in the Contract. The Total Time of
Performance may be adjusted by contract supplement upon mutual
agreement between ODNR and the Consultant at any time. This Contract,
as supplemented, remalns in full effect unless terminated under provisions
of PART Ifi - B.

South Fork Licking River Watershed Study Page 3of 13 Fetwuary 16, 2010
Project Number DNR-9B0011
Supplemental Agreement No. 12
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® )

TERMINATION

1. if the Consultant fails to prosacute the work under this Contract and
Supplements in accordance with the times of performance
established under Section lIl - A, the State, within ten days after
giving written notice of its intention to do so, may terminate this
Coniract and may take possession of the incomplete documents
and prosecute them to completion by Contract or otherwise.

2. The State may terminate this Contract when in its judgment any
representative of the Consultant is incompetent or is not rendering-
satisfactory service.

3. if at any time sufficient funds are not appropriated fo continue
funding the payments due under this Contract, this Contract will
terminate without any further obligation of the State. This Contract-
shall terminate June 30, 2010 unless the State, atits sole
discretion, renews the Contract and Supplements thereto on the
same terrns and conditions by providing written notification atleast .
thirty (30) days prior to the date of termination, should sufficient
funds be appropriated to continue funding payments.

4, This Contract and Suppiements may be terminated by the State
when the services to be provided under the Contract and
Supplements are no longer required by the State. The Consultant
shalt be compensated for all services satisfactorily provided up to
the date of termination.

5, This Contract may be terminated by the Consuitant upon thirty (30)
days written notice should the State fail to perform in accordance
with the terms of this Contract; provided, however, that the
Consultant shall not terminate this Contract for non-payment if the
State initiates the payment process by preparing, executing and
submitting a voucher jor all reasonably undisputed amounts due to
the Consultant withiny ten (10) days of receipt of the Consultant's
wiitten nofice to terminate.

REVIEWS AND ACCEPTANCES

All preliminary and detailed designs, plans, specifications, estimates and
other documents prepared by the Consultant shall be subject o review
and acceptance by the State. No acceptance shall relieve the Consuitant
of the professional obligation fo correct any defects or errors at
Consultant's own expense.

The Consultant agrees to save the State of Ohio harmiess from any and
alt damages fo person or property arising out of or resulting from any

Soulh Fork Licking River Watershed Study Page 4 of 13 Februasy 16, 2010
Project Nurmber DNR-980011
Supplemental Agreement No. 12
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ervor, omission, or negligent act of the Consultant, or any person
employed by the Consuliant performing the services included in this
agreement. ’

D. INTERPRETATION

The final determination of any and all questions arising with respect to the
meaning and intent of drawings, specifications, reports or other
documents shail rest with the State.

E. SPECIALISTS

The Consultant shail employ only Ghio registered professional engineers
and Ohio registered architects in responsible charge of supervision,
design and examination of the work, and shail employ only Ohio
registered surveyors in responsible charge of any survey work,

F. TRANSFERS

The Consultant shall not assign, sublet or transfer any interest in the work
covered by this Contract without the prior written consent of the State. In
the event that a sub-consuitant participates in any work involving .
additional payments to the Consultant, the estimated extent and the unit
costs of the contemplated work must receive the prior written consent of
the State. The approval or consent to assign or sublet any portion of work
shall in no way relieve the Consultant from primary responsibility for the
performance of this Conltract.

G.  PUBLIC UTILITIES

Where privately, publicly or cooperatively owned utility companies are
affected by the proposed construction, the Consultant shall make the
necessary contacts and confer with the owners regarding required
revisions in their facilities or infrastructure, and inform the State of the
results of all such contacts.

H. DOCUMENT OWNERSHIP, EXAMINATION, INSURANCE, PROPERTY
RIGHTS

1. All photography, survey data, reports, studies, drawings, maps,
computations, plans, specifications, estimates and other
documented evidence of the services {including computer
generated forms of the preceding), prepared by or for the
consuliant under the provisions of this agreement, shall become
and remain the property of the State upon demand, completion or
termination of the services provided. The Consultant further agrees
that final payment may be withheld until all original photographic

Soult Fork Licking River Watershed Siudy Page 50f 13 February 16, 2010
Project Number DNR-930011
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negatives, survey notes and assoclated original mapping products
have been received by the State.

In making copies of drawings and specifications available, the State
does not confer a license or grant permission for use of such to
members of the pubiic.

2, The Consultant shall carry valuable papers insurance in an amount
sufficient to assure the restoration of any plans, drawings, field
notes, or other similar data, relating to the work covered by this
Contract, in the event of their loss or destruction, untit stich time as
the Consultant has completely fuifilled alt duties under this Contract
and the State has indicated satisfaction therewith. Should it be
nacessary for the Consuitant to make a claim against said policy,
Consuitant shall fully absorb all deductible fees or cther costs and
expenses assoclated therewith, including attomey fees, and shail
diligently pursue relief as appropriate.

3. Pursuant to Section 153.70 of the Ohio Revised Code, the
Consuitant shail maintain Professional Liability insurance o protect
against claims arising from the performance of the Consuftant while
providing professional services that may be considered negligent
acts, errors or omissions for which the Consuitant is legaily liable.
Such Professional Liability insurance shall be in an amount not iess
than $1,000,000 per ciaim and in the annual aggregate. The
Consultant shall keep such insurance in effect for so long as they
are under contract for services for the project. i the Professional
Liability Insurance is written on a claims-made basis, such
insurance shail have a retroactive date no later than the effective
date of this Contract. The insurance company issuing the
Professional Liability Insurance policy must be authorized to do
business in Ohio and have a rating of at least A status as noted in
the most recent edition of the Best's Insurance Reports.

4. The Consuitant shall provide the State with certificates of insurance
evidencing the requived coverage and amounts, including without
limitation any certificates of renewal of insurance. The cerfificates
of insurance shall contain a provision that the policy or policies wild
not be canceled without thirty {30) days prior written notice to the
State. Failure to maintain the insurance requirements may be
cause for termination under Partlll - B.

5. if in the execution of this project, patentable material, ideas or
concepts are developed, such shall be promptly disclosed to
ODNR. If the Consultant developing such patentable material,
ideas or concepts decides {0 pursue legal protection of such, it shall
grant to the State of Ohio a paid-up, non-exclusive world-wide
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license in the same. If the Consultant decides not to pursue such
legal protection, it shall execute a release of said patentable
material, ideas and concepts to the State of Ohic and agree to
provide or secure the necessary releases, assignments and
signatures of the inventor(s} to effect the complete transfer of ali
rights to said patentable material, ideas or concepts to the State of
Ohio.

if in the execution of this project, the Consuitant utilizes or proposes
to utilize a proprietary, or patented or patentable deslign, process of
apparatus, the Consultant shall agree to make such design, -
process or apparatus availabie to the State of Ohio for
incorporation in other construction projects executed by other
consultants subject to appropriate and reasonable non-disclosure
and secrecy agreements at a royalty rate equivalent to the royalty
rate included in this proiect. When applicable, the royalty rate shall
ke separately stated in the Contract Documents.

I GOVERNING LAW

1.

The Consultant shall comply with the provisions of appiicable
sections of the Revised Code of the State of Ohio, as if written
hereln.

This Contract and any claims arising in any way from the terms and
conditions herein shall be governed by the faws of the State of
Ohio. Any provision of this Contract prohibited by the law of Ohio
shall be deemed void and of no effect. Any fifigation arising out of
or relating in any way to this Contract or the performance
hereunder shall be brought only in the Courts of Ohio, and the
Caonsultant hereby imevocably consents to such jurisdiction.

In the event the amount of this Contract exceeds $100,000, the
Consultant agrees to comply with 31 U.5.C. § 1352, “Limitation on
use of appropriated funds to Influence certain Federal contracting
and financial transactions.”

The Consultant agrees to comply with all applicable State and
Federatl laws regarding drug-free workplace. The Consultant shali
make a good faith effort to ensure that ail Consultant employees,
while working on State property, will not purchase, transter, use or
possess illegal drugs or abuse prescription drugs in any way.

The Consultant hereby affirms that as applicahle to it, no party
listed In Division (1) or {J) of Section 3517.13 of the Chio Revised
Code or spouse of such party has made, as an individual, within the
two previous calendar years, one or more contributions totaling an
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excess of $1000.00 to the Governor or to his carmpaign
committees.

6. The Consultant certifies that itis not a public employee under
faderal or state law for tax, workers' compensation of retirement
deduction purposes, and that it carries workers' compensation
coverage. :

7. In accordance with Section 9.24 of the Revised Code, QDNR is
prohibited from awarding a contract for goods, services, oF
construction, paid for in whole or in part with state funds, to a
person or company against whom a finding for recovery has been
issued by the auditor of state, if the finding for recovery is
urwesolived. Prior o execution of this Contract or subsequent
agreements, ODNR shall verify each consuitant's compliance with
the requirements of Section 9.24.

The Consuitant warrants that i is nof subject to an ynresoived

~ finding for recovery under Section 9.24 of the Ohio Reyvised Code.
if the warranty is deemed fo be false, the supplemented Contract is
void ab initio and the Consuitant must immediately repay to the
State any funds paid under this Contract.

8. Prior to execution of this Contract, the Consultant must submit 1o
ODNR a fully completed and signed Declaration Regarding Material
Assistance/Nonassistance To A Terrorist Organization form {HLS
0038), in accordance with Section 2008.33 of the Ohio Revised
Code.

9. In aceordance with Executive Order 2007-018, the Consultant, by
signature on this document, certifies that it: (1) has reviewed and
understands Executive Order 2007-015; (2) has reviewed and
understands the Ohio ethics and conflict of interest laws; and (3)
will take no action inconsistent with those laws and this order. The
Consultant understands that failure to comply with Executive Order
2007-018 is, in itself, grounds for termination of this Contract and
may result in the loss of other contracts or grants with the State of
Ohio.

10.  In accordance with Executive Order 2008-213, the Consuitant
certifies that all facliities used for the production of the supplies or
periormance of services offered in the Confract are in compliance
with applicable domestic labor, employment, heaith and safety,
environmental and building laws, This certification applies to any
and all suppliers and/or sub-consultants used by the Consultant in
fumishing the supplies or services described in the Contract and
awarded fo the Consultant.

South Fork Licking River Watershed Study Page & of 13 February 16, 2010
Projact Number DNR-9806011
Supplementat Agreament No. 12



® ' @

J. CONSULTANT PERFORMANCE EVALUATION
ODNR may evaluate the Consultant’s performance under this Contract
and consider the performance and the evaluation in decisions relating to
the selection of Consultants for services in future confracts with ODNR.

K. STANDARD OF CARE

The Consultant shall perform the Consultant's services in accordance with
professional standards of skill, care, and diligence in a timely mannerin - -
aceordance with the schedule indicated in Part W, Special Provisions,
and so that the project shall be completed as expeditiously and
econommically as possible within the construction budget approved by
ODNR and in the best Interests of ODNR.

L. INGRESS and EGRESS
The Consultant agrees fo save the State of Ohlo harmiless from any and
all damages to person or property arising out of any negligent act by the
Consultant, or any person employed by the Consuitant performing the
services included in this Contract. With this ynderstanding, it Is hereby
agreed that the State of Ohio shall acquire all rights of ingress, egress and
accoss for the Consultant or his representative or employees and
equipment, which rights are necessary for the Conisultant to perform the
services included in this Contract,

M. CONSTRUCTION MEANS and METHODS

it is hereby agreed that the Consultant shall not be responsible for and
shall not have control or charge of construction means, methods,
techniques, sequences, procedures or scheduling used by a construction
Contractor fo comply with the Contractor’s obligations under its Contract
for the construction of the project or for the safety precautions and
programs in connection with the work on the project. The Consultant shall
not be responsible for or have control over the acts or omissions of the
Contractors or Subcontractors or any of their agents or employees, or any
other persons performing any work necessary to construct the project.

N. EDGE BUSINESS DEVELOPMENT PROGRAM PARTICIPATION

The Consultant shall support the Encouraging Diversity Growth and Equity
(EDGE) Business Development Program (ref. Section 123.152 of the Ghio
Revised Code, enacted by Am. H.B. 95, 125" General Assembly), by
seeking and maintaining to the extent reasonable and appropriate,
participation by properly certified EDGE Business Enterprise businesses
for the Project and within the Consultant's Contract {or the Project.
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Upon the Department's request, the Consuitant shall provide iis policy(ies}
regarding its support of EDGE and the procedures the Consultant has
used in good faith to obtain or attempted to obtain the EDGE certified
business participation goal percentage approved by the Director and
indicated in the Request for Qualifications or the Reguest for Proposat, of
both. In the absence of the Departiment's request for the policy(ies) and
procedures, the Consultant shall provide them as a pait of its response to
the Department’s Request for Fee Proposal, and they shall become a part
of this Contract by attachment or reference.

The Consuitant shafl document and certify the actual percentage of the
Consultant's final fee, inclusive of all Basic Services, Additional Services
and Reimbursable Expenses, that it paid to cerlified EDGE Business
Enterprises. The Consultant shall submit such documentation and
certification with each invoice submitted for payment.

Replace PART IV - PAYMENTS, with the foliowing:

PART IV
PAYMENTS

A. The State of Ohio agrees to pay to the Consuitant as full compensation for
the professional services specified in this Contract, and any and all
expenses incurred in performing said services, & fee as follows:

1. Design Services:

a. Original Contract through and including Supplemental
Agreement No. 9t
$1,785,948.22 (One Million Seven Hundred Eighty Five
Thousand Nine Hundred Forty Eight doilars and Twenty Two
cents), Lump Sum.

b. Supplemental Agreement Number 10:
$216,496.14 (Two Hundred Six Thousand Four Hundred
Ninety Seven dollars and no cents), Lump Sum, with fees
not fo exceed the following amounts for the tasks speciiied

below:
7.4.12 Additional Meetings $6,184.00
7.4.13 Additional Analyses $36,538.50

7.4.44 Endangered Species Protection $35,007.50
7 4.15 Easement Acquisition Services $24,075.00

7.4.46 Utility Coordination $47,880.00
Sauth Fork Licking River Watershed Study ~ Page 100/ 13 February 16, 2010
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7.4.17 ODOT Permitting . $13,797.00
7.4.18 Public Presentations $27,769.14
7.4.10 8WP3 Notice of Intent $655.00

7.4.20 Progress Reports/Coordination  $24,500.00

2. Construction Administration:

Fees for construction administration services (Project Manager,
Project Representative, and Quality Controt Tasting) for the South
Fork Licking River project, Phase (I - Channel Widening {DNR-
050056) are not included in this contract but may be added via
Supplemental Agreement pending completion of easement
acquisition(s) and successiul award of a construction contract.

3. Grand Lake St. Marys Western Spillway Analysis:

Fees shall be based on aciual man-hours expended to provide the
services authorized by ODNR, to be paid at the hourly rates by
discipline specified under Appendix A, with 3 totat amount not'to
exceed $124,311.51 (One Hundred Twenty Four Thousand Three
Hundred Eleven dollars and Fifty One cents).

4, Contract Allowance:
$22.218.53 {Twenty Two Thousand Two Hundred Eighteen dollars
and Fifty Three cents}, Lump Sum.

Total fees for all the Consultant's services rendered under the contract
shall not exceed $2,148,974.40 (Two Miltion One Hundred Forty Eight

Rl e B b et

Thousand Nine Hundred Seventy Four dollars and Forty cents).

Upon request of the Consuiltant, partial payment for services rendered
under ltems 1 and 4 shall be made upon receipt of monthly invoices
subrnitted as the work progresses. Amounts shall be based upon the
Consultant's estimate of the percentage completion of the work involved in
the Contract, certified by the Consultant to the State. The State may
examine the work completed and determine the reasonableness of the
partial payments requested.

For services rendered under Hem 2, invoices shall be submifted for
services performed during the previous month. invoices for payment of per
diem services shall include certified time sheets for the personnel
assigned to the Project.
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The decision to perform any service that is to be paid for under liem 4,
Contract Allowance, is solely at the discretion of ODNR. in each case that
the Contract Allowance is to be used, the Consuitant and ODNR must
determine a specific scope of work and negotiate a fee for the service.
The Consultant shall obtain written approval from ODNR prior to
proceeding with any service to be paid for under Hem 4.

B. Fees for architectural and engineering services listed or contained herein
shall include costs for travel, subsistence, office supplies, materials,
equipment, instruments and all other costs pertinent to the sefvices to be
provided under this contract. Al fravel costs must conform {o the
provisions of Rule 126-1-02 of the Ohio Administrative Code, the State
Travel Rule. '

C. All partial payments chall be credited against the total fee, provided the
services to be performed under this Contract are accepted as rendered
and are carried on continuously to completion.

D. The Director of the Department of Natural Resources may, at any time
after execution of this Contract, terminate any portion or alt of the work or
services. In the event of such termination, the Consuitant shall be paid a
pro rata amount for services rendered up to the time of terminatiorn.

It is further mutually agreed that this Agreement is supplemental to the Contract
of January 8, 1988 and amended by Supplemental Agreement No. 1, dated June
8, 1908, Supplemental Agreement No. 2 dated November 9, 1998, Supplementai
Agreement No. 3 dated March 23, 2000, Supplemental Agreemment No. 4 dated
June 21, 2000, Supplemental Agreement No. 5 dated September 28, 2001,
Supplemental Agreement No. 6 dated July 12, 2002, Supplemental Agreement
No, 7 dated November 26, 2002, Supplemental Agreement No. 8 dated July 17,
2003, Supplemental Agreement No. 9 dated July 16, 2004, Supplemental
Agreement No. 10 dated November 3, 2005, and Supplemental Agreement No.
11 dated March 31, 2008, and said Contract documents are by reference made a
part hereof, and ail items, conditions and provisions thereof not specifically
modified herein are o apply hereto, and are made a part of this Supplemental
Agreement No. 12 as if expressly rewritten and included herein.
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nto set their hands as of the

In Witness Whereof, the parties hereto have hereu
ents through its

date aferesaid, the State of Dhio signing and sealing these pres
Department of Natural Resources, by its Director.

As Principal

Of Stantec Consulting Services, Inc.

i have the authority to sign, this confract and
do s0 in my respecti capacity:

|E., Principal

F.T.1. No. _61-0669421

STATE OF OHIO
Acting By
Department of Natural Resources

By Wﬁ 407@

Sean D. Loghn{Director
Date Mg 1,27 o

APPROVAL BY ATTORNEY GENERAL

act between the Depariment of Natural Resources, State of

The above contr
, incorporated, is hereby approved as 10 form this

Ohio, and Stantem
B gay of ., 2010

Richard Cordray
Attorney General

o LA s

Assistant Altorey General

ettt

Febryary 16, 2010
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SOUTH FORK LICKING RIVER WATERSHED STUDY
EAIRFIELD, LICKING AND PERRY COUNTIES, OHIO
PROJECT NUMBER DNR-880011

PENDIX A ~ SUPPLEMENTAL AGREEMENT NQ. 12

HOURLY RATES FOR ADDITIONAL SERVICES
GRAND LAKE ST. MARYS WESTERN SPILLWAY ANALYSIS

Discipline Staff Assigned Hourly Rate
Principal Bryon Ringley, PE $155.00
Senior Assogiate  Tadd Henson; PE, CFM $148.00
Biad Rodgers, PE, CHMM $155.00
Darene Scolt, GISP $139.00
Project Engineers  Julie Fickering, PE $108.00
Mark Seidetmann, El, GISP $100.00
Anil Tangirala, PE $100.00
Travis White, El, 51 $100.00
Melissa Witliams, PE $100.00
Zach Whitten - BT7 00
GIS Support James Laine, GISP $109.00
Frick Lobao, GISP $118.00
Brad Ziss, GISP ‘ $100.00
Nick Soltes, GISP $77.00
Ryan Branch $71.00
Anthony Cuevas $64.00
CAD Support Dan Gromiing $92.00
Rick Pirlle $92.00
Environmental Michelle Kearns $100.00
Scientists Cara Hardesty $92.00
. Kim Yoder $77.00
Clerical Support All Clerical Staff $71.00

HOURLY RATES FOR EXPERT WITNESS SERVICES
GRAND LAKE ST. MARYS WESTERN SPILLWAY ANALYSIS

Discipline Staff Assigned Hourly Rate
Principal Bryon Ringley, PE ' $212.00 '
Senior Associate Tadd Henson, PE, CFM $195.00

Notes: Hourly rates Include alf overhead and profit. _
Expert Wilnoss rates only apply when efigible staff are providing expert withess
depositions or testifying at trial.
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Stantec

Dacernber 4, 2009 Invoice No. 173622007.367674

Mr. Dava Mohr, P.E., Chisf Englneer
Division of Engineerirg

Cihio Department of Natural Resources
2045 Morse Road, Bidg. F-3
Columbus, Chio  43228-6683

Re: nvolca for Professional Services Remit t0: Startec Consulting Services Ing.
August 29, 2009 through November 8, 2008 13980 Collections Center Diive
improvaments to SFLR Channel Chicago, L. 50693
DMR-056058

« INVOICE »
Task Patcant Accrued Bitted Arount Due
Task Bescription Budget Complate Fen lo Date Thia Invoice
74" Final Analysie $§ 157,755.00 1000 § 157,785.00 $157,755.00 & -
7.2 Praliminary Design 125,383.00 100.0 $25,363.00  125,363.00 “
7.3 Final Deslgn 79,772.00 100.0 7977200 79,772.00 -
7.4 Additional Services 121,980.00 100.0 12468000  121,980.00 -
7.5 Blddlng Services 5,679.00 0.0 - - -
SAN9_ Allowance 40,000.00 150.0 3997382 3997382 -
Sublotat % 530,849.00 § 52484382 352404382 3 -

* Task 7.1 Includes MRCS work, Task 7.4 Includes work through Supp. Agmt, #9 (subtasks 1 hrough 11}

Supplamenta Agreamant #11 Tasks

Task Peraent Accrued Bifled Amount Dua
Tagk BDoscriplion Budoel Complote Fea o Date Fhis Invoice
7412  Additional Mestings 5 518400 100.0 §  £518400 § 610400 § -
7413  Addiional Apalyses 36,530.50 16:0.0 38,538.50 38,538.650 -
7.4.14  Endangered Specles 35,007.50 100.0 35,697.50 35,007 .50 -
T7.4.45 Addl, Egsoment Acquis. 24,075 65 100.0 24 DT8.00 24 07500 M
7.4.46.0  Ulifity Coordination 7,240.00 1006 7,240.00 1,240.00 -
7.4.16.2 Columbia Gas Relonata 3682000 6.0 31.665.20 3,685.20 -
74.96.3  Sprint Relocate 3,820.00 10640 3,820,00 3,820.,00 -
7447 QDO 1-70 Pemmitting 13,797.00 100.0 13,761.00 43,797.00 -
7.448  Public Presentaion 17,770.00 100.0 17,770.0¢ 17.770.00 -
7.4.18  SWPAINDI 855.00 23.0 150,65 150.65 -
74804  Construction Admin.* 58,705.00 17.0 9,609,144 9,599.14 -

7.420.2 Constr. Obs. Labor 85,000.00 6.3 4228549 - 42,286.69
7.4203 Constr. Obs, Tesiing 9,570.00 4.0 - - -
7421 Progress Rpts /Courd. 24,500.00 10 24,500.00 24.500.00 -
SA#IC  Allowance 23228.00 95.7 22218.53 22.218.53 ..

Sublots £ 363,600.00 5 27534141 § 23308852 § 42,28589

Projact Totals § B893,549.00 $ 800,18523 $ 75785934 % 42,285.8%

* $0.499.44 was used 1o cover Decamber 2008 public presentation costs.

s Construetion Ghservation Labor charges for this invaice are documented on the attached sheats, and ara for work associated
with the Grand Laks 58 Marys Spillway H&H Study.
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CDNR - Division of Englneering
December 4, 2008

Paga 2
Total invoiced o Date $ 80018523
L2093 Previcusly involcad 757,896.34
Total Batance e $ A42,285.8%

Total Project Progress: $ 800,185.23 5803549 BEE%

Projact Budgat Summary:
Totat Contract Value $  BY3.548.00
Toat Billing to Data 800,185.23
Contract Amourt Remaining after B85.55% Complation 3 93,363.77

Fess for services rendered shall be dua and payable within thirty {30) days of the date of the invoice. Invoice due date Is on or
nafore January 4, 2010, A senvice chags will he added to datinguent fees at the rate of orig percent per month (12% pev

annym) from the dua date.
or need additiong! infarmalion, please contact our

Thank you for the opporiunity to assist ODNR. if you have any guestions,
offica.

SERVICES INC.

-




CONR - Divislon of Enginesring

December 4, 2003
Page 3
Invoice for Professional Services Rendered
Grand Lake St Marys Sphtway Ha&H Study
through November 6, 2009
DONR-GSUD66
temnlzed Gharges
Grand Lake St Marys Primary Spifiway HEH Study
Employes Task Description Hours Rate Amount
Reger Denick, PE, CFM Hydrologic Analysls 1.50 % 12400 $ 186.00
Tadd Henson, PE, CFM HAH; report; migs 100.00 $ 132.00 13,200.00
Julle Pickedng, PE Hydraulic Model 000 % 100,00 2,000.0¢
Bryon Ringley, PE PI; H&H; report; mtg& hed 19.00 $ 154.00 2.928.00
Hydrologic Analysis; Waters .
Mark Seldetmann, El Delineation 28.50 $ 93.00 2,650.50
Mick Soltes Mapping 58,50 & T73.00 4,051.50
Anil Tangirals, PE Hydraulic Model 111.50 % 93.00 10,368.50
Travls Whita, B Hydrautic Modlet 10.50 $ 73.00 1,350.50
Mallssa Willtame, B Hydrologle Madel 654.00 $ £6.00 5.504.00
. 418.50 ) 42,238,00
Eapenses
Mercar County Enginaer Bridge Plang % 37.89
Ralrfalt Data for Project 10.04%

Subtotal E 42,285.80



Stantec

December 21, 2008

Mr. Dave Mohr, P.E., Chief Englneer
Fiivision of Engineedng

Ohlo Department of Natural Resources
2045 Morse Road, Bidg, ¥-3
Columbus, Ohlo  43229-6633

mvoice No, 173522007.373312

Remit to: Stantee Consulting Services Inc.

Re: tewvolce for Professionsl Services

Novemboe 7, 2008 through December 18, 2008 13980 Coltactions Center Drive

Improvements to SFLR Chennet Chicago, . 60693

DNR-050056
« INVOICE -

Task . Percant Accrued Billed Amount Due
Task Drencriptian Budget Compiete Fee to Date This lovolce
7.4 Final Analysis § 187.755.00 100.0 § Ti57.7565.00 § 157,755.00 § -
1.2 Preliminary Deslgn 125,363.00 1000 125383.00 12536300 -
73 Fingt Design 79,772.00 100.0 79,772.00 79,772.00 -
7.4 Addiiona! Seyvices 121,880.00- 1060.0 121,08000 12108000 -
1.5 Bidding Setvices 5678.00 0.0 - - -
SA#S  Allowarnce 46,000.00 100.0 39,073.82 39,973.82 -
Subtotal $ 53054900 § 52404382 352484382 § -

» Task 7.1 includes NRCS work, Task 7.4 Inehedas work through Supp. Agmt, #9 faubtasks 1 through 11).

supplomental Agresment #11 Tasks

Task Percent - Accsued Billed Amouni Due
Task Degeripiion Budget Complote Fea lg Date -Trils lnvolca
7442 Addittonal Meetings 8 818400 1008 § 618400 § 618400 -
7.4.43  Additional Analyses 36,538.50 100.0 36,538.50 36,538.50 -
7.414  Endangered Species 35,007.80 100.0 36,007.50 35,097.50 -
7.4.15 Addl, Easerent Acquls. 24,075.00 100.0 24,075,060 24,075.00 -
74461  Utiity Coordination 7,240.00 1000 7,240.00 1,240.00 -
74182 Columbla Gas Relocale 36,820.00 26.0 3,665.20 31,6656.20 -
74163  Sprint Relocate 382000 100.0 3,820.00 3,820.00 -
7.447  ODOT 170 Permiling 13,797.00 100.0 13,797.00 13,797.00 -
7418  Fublic Presentation 17,.770.00 100.0 17,770.00 17,770.00 -
7418  SWPINOI 6545.00 230 150.86 150.65 -
7.4201 Construction Admin.* 58,705.00 170 $,999.14 9,999.14 -

7.43062 Corstr, Obs. Labor ™ 85,000.00 Be.7 56,348.24 42,285.89 14,062.35
7.420.8 Consir. Obs. Tesling 4,570.00 0.0 - - -
7.4.21  Progress Rpts /Coord, 24,500.00 100.0 24,500.00 24,500.00 -
SA #10  Allowance 23,228,080 g5.7 22,218.53 22,218.53 -

Subiotal $ 38300000 $ 26040376 $ 27534141 14,062,38

$ B893,549.00 § 81424758 $80018523 § 14,062.35

Project Tolals

+ $6,999.14 was used 10 cover Decamber 2006 public presentation cosis.

« Eonstruction Dbservation Lebar charges for this inveica are documented on the attnchad sheas, and are for work associated
wiilh tha Grend Lake St Marys Spilbvay HEH Study.
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OBNR - Division of Enginesting
December 21, 2009

Page 2
Total Involeed 1o Date 5 B4247.58
Less Previously invciced ' §00,185.23
Total Balance Due $ 14,062,348

Totat Project Progress: § 814.247.58 1$893,549= 91.13%

Project Budget Summary:
Total Contract Value 3 843,649.00
Total Billing to Date 814,247.58

Contract Amount Remaining after  91.13%  Completion $ 79,301.42

Foas for services rendersd shall be due and payable within fhirty (30) days of the dete of the invoica. Invoice due date is on or
bafore Jonusty 21, 2010, A service charge wit De added lo definquent fees at the rate of one parcent par month {12% per

annum} from the due date,
please contact our

Thank you for the opporiunity to assist OONR, f you have any questions, or need additfonal information,
offica,

SERVICES INC.

, Ringley, P
pal

ik



OLNR - Division of Enginesting
December 21, 2009

Fage 3

Invaice for Profassional Services Rendered

Grand Lake S, Marys Spiliway H&H Sludy

through Decamber 18, 2009
DNR-050056
femized Charges
Grand Lake St Marys Primary Spitiway H&H Study
Employss Task Description Hours Rate Amount
Tadd Hanson, PE, CFM H&H; roport; migs 34.50 $ 132,00 % 4,564.00
Sryon Ringlay, PE PM; H&H; report; migs 16.00 & 154.00 2,464.00
Arthony Cuevas Mapping 6.50 s £1.00 296.50
Nick Softes tapping 28.00 $ 73.00 2,044.00
Anil Tangirala, PE Hydraulic Model 29.50 3 93.00 2.743,50
Melissa Wiliiams, El Hygrologle Model 20,50 3 86,00 1,763.00
13500 2 $3.965:00

Exponsas
Diracl Vehicla Mileage - 11/20/0¢ Tadd Henson Site Visit % 97.35

Subtotal % 3406238




Stantec

March 4, 2010

Mr. Dave Moy, P.E., Chief Engineer
Division of Engineering

Ohio Department of Natural Resources
2045 Morze Road, Bldg. F-J
Columbus, Chle  43229-6693

fHe: Irvaice for Professlonal Services

December 19, 2009 through Febasary 28,2010

[nvalce No. 173520005,3862709

Remit t0: Stantec Consulling Seivices Inc.
13080 Collaclions Center Drive

mprovements to SFLR Channel Chicago, il 60693
DMNR-050056
« INVOICE -
Task Percant Accrued Billed Amount Dus
Task Dascription Budget Compiete Fae to Date This volce
7.4 Final Analysis $ 157,755.00 100.0 § 157.755.00 § 15775500 § -
7.2 Prefiminary Design 125,363.00 100.0 125,363.00  125,363.00 -
7.3 Finat Design 78,772.00 0.0 79,772.00 79,772.00 -
7.4 Additlonat Services 121,980.00 100.0 124,080.00  121,980.00 -
75 Bidding Services £,670.00 0.0 - - -
SAHS  Allowance 40,000.00 100.0 39,973.82 35.973.82 -
Subtetal § 530,549.00 § 62484382 5 52484382 3 -
* Task 7.1 includes NRCS work. Task 1.4 includes work through Supp. Agmt, #9 {subtasks 1 through 11}
Supptemantal Agreement #11 Tasks ]
Task Parcent Accrued Biiled Amount (ke
Task Description Budget Complele Fea s Date This Inyoice
7442  Addifional Meslings $ 618400 1000 & 613400 § 618400 $ -
7443  Additional Analyses 36,538.50 1000 38,538.50 368,538.50 -
7414  Endangered Species 35,697.50 100.0 35,007.50 45,007.50 -
7.4.15 Addl, Easemen] Acquis. 24 075,00 100.0 24,075.60 24,075.00 -
74181  Ufility Coordination 7,240.00 100.0 - 7,240.00 7,240.00 -
7.4.162 Columbia Gas Relocate 36,820.00 860 31,665.20 31,685.20 -
74463  Sprint Relocita 3,820.00 100.0 3,820.00 3.820.00 -
7447  OBOT 170 Permitting 14,797.00 100.0 13,797.00 43,707 .00 -
7.4.18  Fublic Presentation 17, 770.00 100.0 17,770.60 17, 770.00 -
7410  SWPINO 555.00 23.0 150,65 180.65 -
74201 Constuction Admin.” 9.999.14 1000 - 099314 6,999.14 -
7.4.202  Constr. Obs. Labor hl - 0.0 " - -
74203 Constr. Obs. Testing - - 0.0 - - -
DNR-050056 Grand Lake St. Marys £24,283.33 8.7 093,672,592 56,348.24 37.524.28
7.4.21 Progress Rpts /Coord. 24,500.00 100.0 24,500.00 24,500.00 -
SA#10  Aliowance 22,210.53 100.0 22,218.53 22 218.53 .
Subtotal § 363.000.00 T 026.728.04 § 289.403.76 3 37,324.28
Project Totals $ 993,549.00 $ 85157188 $ 144758 § 37,324 28

+ $0,009,14 was tsed to cover Brecermber 2008 public preseniation custs.

» pMawance, Construction Observation Labor and Testing
Spiltway H&H Study.

budget was used for work agsociated with the Grand Lake 51, Marys



ODNR - Division of Enginesding

March 4, 2040
Page 2
Totat Invoiced to Date b3 851,571.86
Loss Praviously invoiced §14,247.58
Tota§ Balance Due $ 37,324.28

Tatat Projedt Progress: § 851.571.06 /5893,549= 98.30%

Project Budget Jummary:
Total Contrat Value $ B3 648,00
Total Biling to Date 851,571.86
Contract Amaunt Remaining after 858.30% Complation % 41,977.14

Fees for services rendered shall be due and payeble within thirty {30) days of ihe dale of the involca. Involce dus date is on of
before Aprl 4, 2010, A service charge will be added 1o delinguent fees at the rate of one percent per month {12% per annumy

from the due data,

Thank you for the oppartunity to assist ODNR, If you have any questions, of nesd additional information, please contact our
offica.

Sincorely, .
STANTEG CONSULTNG SERVICES ING.




ODNR - Division of Engineering
March 4, 2010

Paga 3
Invoice for Professional Services Rendered
Grand Lake St Marys Spifiway HE&H Bludy
Dacember 19, 2008 through February 26, 2010
DNR-O50056
emized Charges
Grand Lake St. Marys Primary Spiliway H&H Study
Employes Task Description Hours Rate Amount
Tadd Henson, PE, CFM H&H; report; migs 135,50 3 14800 & 20,054 .00
Bryon Ringley, PE PM; HBH; raport; migs 320 5 155.00 4,950.00
Anthony Cusvas Mapping 4506 8 64.00 288.00
Nick Soltea Mapping 61.00 $ .00 4.697.00
Anti Tangiraia, PE Hydraulle Madel 7.50 3 100.00 750.00
Travis White, El Hydraulic Model 14.00 -1 100.00 1,400.00
Mary Murphy Repornt 1.00 $ 71.00 71400
Kim Yoder Report 200 $ 77.00 154.00
Julle Klusty Report 0.75 $ .00 53.25
Michetlo Kearns Report 1.00 $ 100,04 100.00
Melissa Williams, Pk Hydroingic Modet 1730 . % 106350 1,730.00
276.55 3 34,257.25
Expanses
Dirett Vehicle Expense (mileage) Keeting with D. Mohr at QONR 3 B.03
Direct Meals - B. Ringley Warking lunch w/ Stantec, Hydresphere, ODNR 59.00
% 87.03
Subconsulfants
OneRaln Incorporated Involcs # 2791 § 3,000.00
Subtotal % 37.324.28
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OneRain Incorporated Invoice

1531 Skyway Drive, Suite S
Longmont, CO 806504 &

{(303)774-2033x120 N
brian.loflin@orerain.com Q‘z-

0171772010

Atin: Tadd henson, PE, CFM
Siantec Congulting Inc.

1500 Lake Shore Drive
Cohumbus, OH 43204

12/18/7200% Historica) Radar |QA/QC'd rainfall data for the specific time period of: i

Tuly 4th 2003 - July 9th 2003

CEIWVED
3Y AP

(022 0
Edrhonton - AB

I}
s F18

Save money! Pay Not 15 from the date of your invoice and take .5% off your
total bill. We accept checks, EFY, MC and Visa payments.

Late payments will be asscssed finance charges at an 18% per annom rate at 60

days past due, retroactive to 31 days past due.
/\[Qf £ L 4
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Stantec

April 20, 2010

Mr. Dava Mohr, P.E., Chief Enginesr
Diviglon of Enginsering

Ohio Departrmernt of Matural Resourcas
2045 Morse Road, Bldg. F-3
Columbus, Ohio  43220-6843

Involes Ne. 173520005.398680

Re: tnvoice for Professional Setvices Remit to: Stantes Consulting Services Ino.
Foehruary 27, 2010 through April 16, 2010 13060 Collections Cener Driva
timproverments to SFLR Channel Chicago, Il 60693
Qriginal DNR-050056
Supplemantal Agreemant No. 12 DNR-980011

~INVOICE -
Task Parcent Acorued Billed Amount Due
Task Dagoripion Budget Complate Fea to Date This jrvoice
7.4* Final Analysis $ 157,755.00 100.0 § 157,755.00 3 15775600 § -
7.2 Prafiminary Design 125,363.00 100.0 125,363.00  125363.00 -
7.3 Finat Design 79.772.00 100.0 19.772.00 79.772.00 -
7.4 Addittonal Seqvices 121,980.00 100.0 121,980.00 121,880.00 -
7.5 Bldding Services 5,679.00 0.0 - - -
SAHY  Allowance 40,000.00 100.0 39,973.82 36.973.82 -
Sublotal £ 53054900 $ 52484382 § 52484382 § -
* Task 7.1 includes NRCS work. Task 7.4 includes work thraugh Supp. Agmt, #8 (subtasks 1 through 11).
Supplemental Agreamant #11 and #12 Tasks
Tosk Parcent Accrued Billad Amount Due
Task Dascription Blutdget Compleie Fea o Dale ‘This Invoice
7417  Additional Meslings $ 518400 100.0 % 618400 § 618400 $ -
7453 Additional Analyses 36,538.50 100.06 36,538.50 36,536.50 -
7.4.14 Endangered Species 35,007.50 100.0 35,097.50 35,007.50 -
7415 Addl. Easement Acquis. 24,075.00 100.0 24, 075.00 2407500 -
7.4.16.1  Utitity Covrtination 7.240.00 $1040.0 7,240.00 7,240.00 -
7.4.46.2  Columbla Gas Relocate 38,820.00 B7.1 3201920 31,665.20 414.00
74,183  Sprint Relocate 3,820.00 100.0 362000 3,820.00 -
7487 QUOT 1-70 Farmitting 13,797.00 13.0 13,797.00 13,797.00 -
7.4.18 Public Presentation 17.770.00 100.0 1777000 17,770.00 -
7419 SWP3 NOI B55.00 230 150.65 180,65 -
7.4204  Construclion Admin.* 6,059.14 106.0 0,969.14 06,999.14 -
74202  Constr. Obs. Labor ™ . 0.0 - - -
7.4.203  Consir. Obs, Testing** - 0.0 - “ -
DNR-DS0056 Grand Lake St Marys 12431181 776 96,450.77 83,672.52 2, 778.25
7.4.2% Progress Apts /Coord. 24,500.00 100.0 24,500.00 24,500.00 -
SA#10  Allowance ™ 22,218.53 000 2221853 22,215.583 -
Subtotal § 35302618 $ 32092029 $ 32672804 & 3,192.25
Project Totals $ R93,575.18 § 85476411 $ 85157186 § 310225
* $0,999.14 was used to cover Decembrer 2008 public presentation costs.

= Allowanics, Construction Observation Labor and Tasting
Spittway H&H Study.

budget was used for work associated with the Grrand Lake 5L Marys



‘%

ODNR - Division of Engineering

April 20, 2010
Page 2
Total Invoiced to Date $ 854,764.11
Lass Previously nvaiced 851,571.86
Total Balance Dua 3 3,192.2%

Total Project Progress: § B54,7684.11 /3893,675.18= 95.66%

Project Budgst Summary:
Total Contract Value % 893,549.00
Total Bifing to Date B54.764.11
Contract Amourt Remaining after 95.66% Complatien ] 38,784.80

Fess for sarvices randered shatl ba due and payable within thirty {307 days of the date of the inveice. Invelee due date isonor
bofore May 20, 2010. A sarvice charge will be added to dafinquent fess at the rale of one percent per month {12% per annum)
from the dua date,

Thank you for the opportunity to assist ODNR. If you have any questions, or need addiionat infermation, please contact our
affice.

Sincaraly,
STANTEC CONSULTING SERVICES INC.

4

1=

A,

Bry . Ringlay, P
Priggtipal -

fifk




ODNR - Division of Enginaeing
April 20, 2010

Page 3

Invoica for Professional Services Rendsred

Grand Laka St. Marys Spiliway H&H Sty

Fabruary 27, 2018 through April 16, 2016

ONR-D50056
ftamized Charges
Grand Lake St. Marys Primary Spiliway HEH Study
Employee Tauk Description Hours Hate Amount
Tadd Henson, PE, CFM HaH; repoil; migs 13.00 S 14800 3 1,924.00
Julia Plckering, PE Hydraulic Modet 275 $ 109.00 299,75
Bryon Ringley, PE PM; HE&H: report; migs .50 $ 155.00 T7.50
Zach Whitten Hydrautic Modat 100 & 7700 77.00
Travis White, €I Hydraulic Model 4.80 $ 100.00 400.00
21.25 % 2,771825

Expansos
NiA 3 -

st AL pp——
-

%
Subconsuitants
N/A 5 -
§

Subtotal 2,778.25
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Tadd Henson
Aprit 29, 2010

Page 1
THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,
Relators,
V5. case No.
2009-1292

SEAN D. LOGAN,

DIRECTOR, OHIO DEPARTMENT
OF NATURAL RESOURCES, ET
AL .,

e e S e S S N S N N N NS

Respondents.

DEPOSITION OF
TADD HENSON, P.E.

Taken at the offices of
VORYS, SATER, SEYMOUR & PEASE, LLP
52 Fast Gay Street
columbus, oOhio 43216-1008

on April 29, 2010, at 2:35 p.m.

Reported by: sara S. Clark, RPR/CRR/CCP/CBC

rters, Inc. {614)460.5000 or (800)229.0675
www.priohio.com
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Tadd Henson

e~ b Wk —=

April 28, 2010
Page 10 Page 12 p
some since then. 1 working on some Muskingum River lock and dam
Q. Were you employed while you were getting 2  projects, but | didn't have a large role in
your master's degree? 3 that. No hydraulics or hydrology.
A. Yes. 4 Q. Okay. What's the next project you
Q. And were you working at Fuller at the 5 recall working an for ODNR?
time? 6 A. ldon't recall any other ones.
A. No. 7 Q. How about since -- is it okay if | refer
Q. Where were you working? 8 to Fuller and Stantec just as Stantec? ;
A. BBC&M Engineering. 9 A. Yes.
Q. When you were obtaining your bachelor's 10 Q. How about since you joined Stantec, what
degree in civil engineering, did you work for 11 ODNR projects have you worked on?
BBC&M at all during -- 12 A. Projects for ODNR? iwas --1 do not
A. No. 12 believe I've been — we-had a project for ODNR i
Q. -- that time frame? 14  called the South Fork Licking River project, but |
What projects for ODNR did you work on 15 | did not -- | might have done a couple little
while at BBC&M? 16 things on that. It was not a major -- | did not
A. Jackson Lake State Park is one that 1 17  have a large role in that project. f
remember. 18 Q. When did you start working on a project .
Q. And what role did you have for that 19 at Stantec that involved the Grand Lake f
project? 20 St Mary's? :
A. | performed hydrology and hydraulic 21 A. Again, I'm horrible with dates, but if |
calculations for a dam improvement. 22 remember correctly, it would have been October |
Q. What hydrology and hydraulic modeling 23 of 2009. f
did you use? 24 Q. Okay. l,
Page 11 Page 13 f
A. It was a long time ago. | believe the 1 A. Fall of 2009.
best | can recall would have been HEC-1 for 2 Q. Were you aware of any ongoing Stantec i
hydrology, and 1 believe dam break for 3 projects related to the Grand Lake St. Mary's at
hydraulics. 4 that time?
Q. What's the next - were there any other 5 A. No.
projects for ODNR that you performed while at 8 MR. FUSONIE: Before we get any further,
BBC&M? 7 while | remember, during Dr. Campbell's - or %
A. There may have been others. It's beena | 8 right after Dr. Campbell's deposition yesterday, §
while. | recall working on something in 9 | asked for Mr. Henson's notes from that
Zanesville, another dam project, Zanesville 10  deposition Mr. Henson attended, which | allowed
State Nursery Park Bam. 11 him to aftend. He took notes during that
Q. Did you perform any hydrology or 12 deposition, and he exchanged notes, as well,
hydraulic work for that? 13 with a representative of ODNR, as well as
A. Yes. 14  counsel for the respondents in this case. |
Q. Did you do any hydrology modeling? 15  have asked for those notes and they have not
A. The best | can recall, yes. 16  been provided to me today.
Q. Any hydraulic modeling? 17 It's my understanding that the positicn
A. | do not believe that included hydraulic 18  currently ODNR is taking is that those notes are
moedeling. 19 in Mr. Henson's capacity as a consuiting expert.
Q. What hydrology model did you use? 20 It's my position that those notes relate to one
A. That would have probably been HEC-1. 21  of his areas in which he is a testifying expert.
Q. What's the next project for ODNR you 22 Have | accurately stated the

recall working on?

_been involvedin 124

disagreement between the parties? :
_MS WORLY: Our position is that those

4 (Pages 10to 13)

Professional Reporters, Inc. (614)460.5000 or (800)229.0675
www.priohio.com



Tadd Henson
April 28, 2010

Page 14

1 notes reflect only Mr. Henson's role as a 1 A. | would estimate 95 percent.
2  consultant during the course of the deposition. 2 Q. How ahout 2008, would it be about the
3 They have nothing to do with anything that 3 same?
4  Mr. Henson used, not data, not facts, in 4 A. it would be about the same.
5 creating either his affidavit or his report, and 5 Q. 2007, would it be about the same?
6 have no bearing whatsocever on the testimany or 8 A. It would be, yes, about the same,
7  the supplemental report that he's giving today. 7 Q. When did you -~ I'm not sure i asked
8 However, let's see how the testimony develops 8 this. 1apologize if | did. When did you join
9  and perhaps we'll reconsider. 9 Fuller Stantec?
10 MR. FUSONIE: Okay. 10 A. ! believe it was 2003,
11 BY MR. FUSONIE: 11 Q. Has it been since 2003 consistently 95
12 Q. So the first time you've worked on a 12 percent of your time working for governmentat
13 proiect for ODNR related to the Grand Lake 13  entities, approximately?
14 St Mary's was October, 2009, is that the best 14 A. It can vary at any given time, but I'd
15  of your recollection? 15 say rarely under 75 percent.
16 A. That's to the best of my recollection. 16 Q. Okay. Prior to October of 2009, had
17 Q. Is that the project in which you are 17 you - let me ask you this: When was the first
18  here today talking -- testifying? 18  time you visited the Grand Lake St Mary's?
19 A. Yes. 19 A. For this project.
20 Q. And it's the project in which you've 20 Q. No, | mean ever.
21 prepared -- you prepared a March 1 report? 21 A. The first time | ever visited Grand L.ake
22 A, Yes. 22 8t Mary's was for this project.
23 Q. And you prepared a supplemental report 23 Q. Qkay. When was your first visit, then,
24 dated today? 24 tothe lake? :
Page 15 Page 17 |
1 A. Yes. 1 A. Again, if | recall correctly, it would ,
2 Q. Let me go while you were at BECM. Did 2 have been the end of 2009. November.
3 you ever do any projects for ODOT? Do you know 3 Q. Okay. Would your answer be the same as
4  what! mean by ODOT? 4  far as the Beaver Creek, that you had never
5 A. The Ohio Department of Transportation? 5 visually observed the Beaver Creek in Mercer
6 Q. Right. 6 County prior to the end of 20097
7 Did you do any projects for them? 7 A. Yes.
8 A. 1do not recall working on ODOT 8 Q. Would your answer be the same for the
9  projects. 9  Wabash River in Mercer County, that you had
10 Q. How about since joining Stantac, have 10  never visited the Wabash River in Mercer County
11 you worked on any ODOT projects? 11 prior to the end of 20097
12 A. | recall something, | dont remember the 12 A. Yes.
13 exact date, in | believe it was Lawrence County. |13 Q. October, 2009, tell me about your first
14 Slope stability projects where | assisted and we |14  contact with ODNR about this project.
15  were working for an ODOT district. 15 A. 1believe that Dave Moore with ODNR -
16 Q. Did you perform any hydrology or 16 contacted Brian Ringley about assisting on the |
17  hydraufic modeling for that project? 17  project.
18 A. No. 18 Q. And who is Brian Ringley?
19 Q. Have you ever befare your affidavit in 19 A. He is - he works for Stantec, and |
20 this lawsuit prepared an affidavit for purposes 20  report to him.
21  of testifying in litigation? 21 Q. Were you involved in that first contact?
22 A. No. 22 A. No.

Q. In 2009, what percentage of your work
was for governmental enfities?

TR VL0 e EREon § B o ET

i thgry_ tal!; o

Q. What was your first -- did Brian Ringley
ou ab nversation with

R e

0

5 (Pages 14 to 17)
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Tadd Henson
April 29, 2010

Page 18 Page 20 |
1 David Moore? 1 A. | believe it's described in the report.
2 A. Yes. 2 Q. Okay. 1want your answer to my guestion
3 Q. And what did Brian Ringley tell you? 3  as you sit here today.
4 A. To the best of my recollection, they 4 A. Can we open up the report and | can read
5 wanted a2 meeting the following day to discuss 5 ittoyou? ‘
6 the project. 8 Q. Sure. Just so the record's clear,
7 Q. And what was the project as far as you 7  Mr. Henson is opening a binder that he has come |
&  understood it at that time? 8  here with, which is the -- is that the technical
9 A. At that time, we didn't know. 9  report? :
10 Q. And did you meet the next day? 10 A. This is.
11 A. 1believe it was the next day or shortly 11 it was to perform hydrologic and §
12 thereafter. 12 hydraulic analysis for the reach - for the
13 Q. Do you remember who you met with? 13 Grand Lake St. Mary's, the spillway, and the [
14 A. Dave Moore. Mark Ogden might have been |14  reach of Beaver Creek and Wabash River to the [
15 there. As best!can recall, Dave Moore, 15  state line.
16 possibly Mark Ogden, and there were two 16 Q. Okay. Did they also ask you to -- was
17  Assistant AGs that worked for ODNR. Rachel,i |17  part of your project also to review work done by
18 remember, and then Ray Studer, | believe. 18  Dr. Campbell?
19 Q. Rachel Stelzer and Ray Studer? 19 A. Yes.
20 A. I believe that's correct. 20 Q. And were you provided any documents to
21 Q. And did they explain at all the issues 21 review prepared by Dr. Campbell?
22 involved in the project? 22 A. Yes. :
23 A. Yes. 23 Q. And do you have any knowledge as to I
24 Q. What did they ieli you? 24  whether -- what documents were you provided ta ’E
Page 19 Page 21 ;
1 MS. WORLY: Objection to the extent that 1 review? %
2 it calls for attorney work product, that would 2 A. 1 believe there were several reports -
3 be especially Corps work product, | think would 3 from some previous litigation. !
4 be privileged information. 4 Q. Are you -- do you have any knowledge as
5 MR. FUSONIE: Well, | think I'm entitled 5 to whether you were provided the full reports $
6  to understand from him at least his 6 from those litigations or not?
7 understanding as to the scope of his project in 7 MS. WORLY: Objection. Do you want to
8 which he then submifted an affidavit and report. 8 clarify what you mean by "full reports"? [
9 MS. WORLY: And | think he can tell you 9 Q. Mr. Henson, you have not come here today |
10  his understanding. But! think it - [ don't -- 10 with any reports of Dr. Campbell that are in ?
11 I'minstructing him not to repeat specifically 11 yourfiles, have you? %
12 what was told to you by either attorney. 12 A. No.
13 MR. FUSONIE: Fair enough. 13 Q. Do you have reports of Dr. Campbell in ;
14  BY MR. FUSONIE: 14 your files? |
15 Q. What was your understanding from that 15 A. Yes. ;
16 meeting as to the scope of the potential 16 MR. FUSONIE: | would ask for a copy of i
17 project? 17  those. ;
18 A. There was the desire to perform 18 Q. Just so the record's clear, you also
19  hydrologic and hydraulic calcuiations for the 19  have a written contract with ODNR, don't you, or
20  Grand Lake St. Mary's and the reach of Beaver {20 Stantec does? d
21  Creek and Wabash River to the state line. 21 A. Yes.
22 Q. And ultimately, what was the scope of 22 Q. And you have not come here today with a

the project that led to the - your affidavit in

copy of that contract?
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Page 22 Page 24 i
1 Q. Are there any supplements to that 1 Q. Were you -- | want to turn -- at the
2  contract? 2  back of Exhibit D, there's a Tab B. Do you see
3 A. | am not involved in the contracting, 3  that?
4  butto the best of my knowledge, yes, there 4 A. Yes.
5 were. 5 Q. And then it's stated on the next page,
B Q. And you haven't come here as the Stantec 6 Appendix B, lake elevation data.
7 representative today with any of those? 7 A. Yes.
8 A. Correct. 8 Q. Were you ever provided Appendix B?
9 Q. Has Stantec invoiced either ODNR or the 9 A. Yes.
10  Attorney General's office for any of its work 10 Q. When were you provided Appendix B?
11 performed? 11 A. Again, | do not recall the exact date.
12 A. Yes. 12 1 do recall that Rachel Stelzer brought over a
13 Q. And you haven't come here today with any |13 copy of a CD that had Appendix B on it to our
14  of those invoices, have you? 14  office.
15 A. No. 15 Q. And do you know if she did that before
16 MR. FUSONIE: I'd ask for a copy of 16 you signed your affidavit on March 1, 20097
17  those supplements and a copy of the invoices. 17 A. Yes.
18 MS. WORLY: Can | ask that you send us 18 MS. WORLY: Off the record.
18  an e-mail with regard to specifically those 19 MR. FUSONIE: Sure.
20  documents that you want from us that you've not |20 (Discussion held off the record.)
21 yetreceived? 21 MR. FUSONIE: We have his reporton a
22 MR. FUSONIE: Sure. | would state that 22 disk, which I'm trying to figure out the best
23 he was served - Mr. Henson specifically was 23 way to introduce it into the record. He's come
24 served with a subpoena for documents to be 24  here with binders, which will be a lot easier to
Page 23 Page 25 {:
1 produced today last Friday that would have use, of the report, during the deposition. The 1
2 covered those documents that are now - the disk is right -- | have a copy of it, March 1, ;
3 contract, supplemental agreements, invoices, and 20M0. Can | introduce -- I'll introduce this as
4  he hasn't come here today with them. But | will his report, but use the binders to mostly ask
5 confirm my request again in an e-mail. him questions.
6 MS. WORLY: Thank you. MS. WORLY: Why don't you ask on the :
7 MR. COLE: Can we just go off the record record -- we're off the record right now?
g8 fora second? MR. FUSONIE: We're on the record. But
g MR. FUSONIE: Sure. the issue is that to open this up for me to
10 (Discussion held off the record.) confirm that this is his March 1, 2010 report is
11 BY MR. FUSONIE! going to be difficult and may crash our computer
12 Q. Mr. Henson, I'm going to show you what because of the mapping that's on this disk,
13 has been previously marked as Relators’ MS. WORLY: Why don't you just ask him i
14  Deposition Exhibit D, which 1 will represent to to make a representation that they are both the
15 you is a report by Dr. Campbell for the Case same.
16 Leasing property that is an addendum dated MR. FUSONIE: | don't know how he can do
17 November, 2006, which includes a number of that. We can stipulate to --
18  attachments toit. MS. WORLY: Is that what -- :
190 A. Uh-huh. MR. FUSONIE: | will represent that this ;
20 Q. Have you seen this document before? is a copy of what you provided to us on March .
21 A. Yes. 1st, 2010. !
22 Q. And when did you first see the document? MR. COLE: Didn't | drop off one that ;
23 A. | don't recall the exact date. Sometime was supposed to be more user friendly? ltwas
24 i
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Page 110 Page 112 §
1  appraiser goes? 1  correct?
2 A. No. 2 A. Correct. Table 2.5,
3 Q. You can't — you're not determining the 3 Q. Table 2.5, sorry.
4  value of propetties as far as one that has .8 4 After Dr. Campbell's deposition 3
5  acres impacted versus another one that has .8 5 yesterday, did you perform any investigation or :
6 acres impacted by flooding, correct? 6 research as a result of his deposition? f
7 A. No. 7 A. No. ¢
8 Q. The Linn Grove gage station -- have you 8 Q. Were you asked to perform any research ;
9 ever looked at the monthly flow records for the 9 orinvestigation as a result of any testimony :
10 Linn Grove station from 19864 to today? 10  that Dr. Campbell provided yesterday during his |-
11 A. Yes. 11 deposition?
12 Q. Have you ever tried to split them up 12 A. No. )
13 between 1964 and 1997 and 1997 to today? 13 Q. Have you reviewed any of the landowner |
14 A. No. 14 affidavits in this lawsuit? b
15 Q. So you have no knowledge as to whether 15 MS. WORLY: Objection; asked and
16 the monthly average has increased for 10 ofthe {16  answered. :
17 12 months since 19977 17 Also, it's beyond the scope. I
18 MS. WORLY: Objection. 18 MR. FUSCONIE: It's not beyond the scope. jz
19 What area are we talking about? 19 I'm trying to establish something about -- it's
20 MR. FUSONIE: The Linn Grove gage 20 notbeyond -- well, you have your objection. ;
21 station. 21 MS. WORLY: All right.
22 Q. You don't have any knowledge as to 22 A. Not all of them, but some of them | have
23  that-- 23 read.
24 A. No. 24 Q. Did you review any that had aerial maps
Page 111 Page 113 |
1 Q. - one way or another? 1 attached to them?
2 Have you looked at the daily flow 2 MS. WORLY: Objection; asked and
3 records for the Linn Grove gage station since 3 answered.
4 1964 to the present? 4 MR. FUSONIE: That was not asked and
5 A. | have locked at that gage data, yes. 5 answered. That was not asked.
6 Q. Have you identified any high daily flows 6 A. Idon't recall any aerial maps. |
7  since 1964 to today? 7  recall photographs.
8 A. ldid not do it. Since it was not 8 Q. Do you recall affidavits of landowners
9  included to calibrate the model, | did not do a 9  in which they testified that they noticed an
10 thorough investigation of the gage. 10 increased frequency in severity to flooding post
11 Q. Soyou're not aware -- 11 '97 versus pre '977
12 A. Ilooked at the data but I did not do 12 A. Yes.
13 any kind of analysis. 13 Q. Do you recali affidavits of landowners
14 Q. You're not aware that the three highest 14 who testified that their property had not been /
15 daily flows at the Linn Grove station since 1964 15 flooded prior to 1997, but has been flooded
16 all occurred after 18877 16 several times since 18977
17 A. No. 17 A. 1don't specifically recall anyone who
18 Q. You testified on guestions from 18  said that. | read through them very quickly. |
19 Ms. Worly about this one-quarter-inch increase 19 don’t recail.
20  in elevation was insignificant, was how you 20 Q. Okay. So the testimony -- ;
21 described it. 21 MS. WORLY: Standing objection with
22 A. Correct. 22 regards to this line of questioning on i
23 Q. But you have suppiemented your report by affidavits. This was not part of your cross. i
24__changing the data in Figure 2.5 isthat MR, FUSONIE: Itis Andldontneed
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DONER, ET AL. V. ODNR, ET AL.
Case No. 2009-1292
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I, TADD HENSON, P.E., do hereby
certify that T have read the foregoing
transcript of my deposition given on Aprit 29,
2010; that together with the correction page
attached hereto noting changes in faorm or

substance, if any, it is true and correct.
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I do hereby certify that the foregoing
transcript aof TADD HENSON, P.E. was submitted
for reading and signing; that after it was
stated to the undersigned notary public that the
deponent read and examined the deposition, the

deponent signed the same in my presence on 8

~ b _
this L& day of ;“"»«aw{\ . 2010,
S S H . Thee

NOTARY PUBLIC /
My commission expires: %§;L9f2ﬁ3lk
i

LTI
o 4,
.

% .;{,-,ﬂ%}- JULIE F. KLUSTY
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CERTIFICATE

STATE OF OHIO
551
COUNTY OF FRANKLIN

1, Sara S. Clark, RPR/CRR/CCP/CBC, a
Notary Public in and for the state of Ohio, duly
commissioned and qualified, do hereby certify
that the within-named TADD HENSON, F.E. was
first duly sworn to testify to the truth, the
whole truth, and nothing but the truth in the
cause aforesaid; that the testimony then given
was reduced to stenotypy in the presence of said
witness, afterwards transcribed; that the
foregoing is a true and carrect transcript of
the testimony; that this deposition was taken at
the time and place in the foregoing caption
specified.

I do further certify that I am not a
relative, employee or attorney of any of the
parties hereto; that I am not a relative or
employee of any attorney or counsel employed by
the parties hereto; that I am not financially
interested in the action; and further, I am not,
nor is the court reporting firm with which I am
affiliated, under contract as defined in Civil
rule 28(D).

In witness whereof, I have hereunto
set my hand and affixed my seal of office at
Columbus, Ohio, on this =" day
of Vo ., 2010.
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Sara S. clark, RPR/CRR/CCP/CBC
Notary Public, state of Ohio,

My commission expires: March 10, 2013
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