
IN THE SUPREME COURT OF OHIO

GRINNELL MUTUAL REINSURANCE COMPANY

Defendant/Appellant

vs.

WF.STi7ELD INSURANCE COIvIPANY

Plaintiff/Appellee

and

TERRELL WHICKER, a minor, and VINCE AND
TARA WHICKER

Defendants/Appellees

and

MICHAEL AND MARILYN HUNTER

Defendants/Appellees

SUPREM.;^ COURT CASE NO.
09-2214 c9lrsolidated with

10=0024

ON APPEAL FROM THE BU I'LER
COUNTY COU'RT OF APPEALS,
TWELFTH APPELLATE
DISTRICT

COURT OF APPEALS CASE NOS.
CA 2009 05 0134 &
CA2009-06-157

MERIT BRIEF OF APPELLANT
GRINNELL MUTUAL REiNSURANCE COMPANY

7ames J. Englert (#51217)
Lynne M. Longtin (#71136)
RENDIGS, FRY, KIELY & DENNIS, L.L.P.

One West Fourth Street, Suite 900

Cincinnati, OH 45202-3688

(513) 381-9200
(513) 381-9206 (facsimile)
j,j^r^rendi s.com
1longtinna,rendi s.g com
Counsel for Appellant
Grinnell Mutual Reinsurance Company

' ()i'^I 1>'11



Janies H. Ledman (#23356)
J. Stephen Teetor (#23355)
ISAAC, BRANT, LEDMAN & TEETOR, LLP

250 East Broad Street, Suite 900
Columbus, OH 43215-3742

(614)221-2121
(614)365-9516
ihlL&isaacbrant.com
jstnisaacbrant.com
Counsel for Appellee
bVest,jteid Insurance Corupany

Daniel J. Temming (#30364)
Jarrod M. Mohler (#72519))
ROBBINS, KELLY, PATTERSON & TUCKER
7 West Seventh Street, Suite 1400
Cincinnati, OH 45202
(513)721-3300
(513)721-5001
dtemmin a)RKPT.com
Jmohler^cr)RKPT.com
Counsel for Appellees
Terrell Whicker, Vince Whicker, and Tara Whicker

Steven A. Tooman (#66988)
MILLIKIN & FITTON LAW FIRM
6900 Tylersville Road, Suite B
Mason, OH 45040
(513)336-6363
(513)336-9411 (fax)
tooman crmf'itton.com
Counsel for Appellees Michael Hunter and Marilyn Hunter



TABLE OF CONTENTS

Page

TABLE OF AUTHORITIES ^ ^ ^.................................................... m

STATEMENT OF FACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

ARGUMENT .................................................................7

Proposition of Law No. 1:
When construing an insurance policy "other premises" exclusion,
an injury "arises out of premises" only if a condition exists on the
premises that caused or contributed to the injury, and does not
"arise out ot" premises if the injury only originates in or occurs
on a premises ................................................. 7

A. Introduction ................................................ 7

B. Guillermin: Second Appellate District holds that
"arising out of' language in exclusion relates to
condition of the land, not to tortious acts cominitted
onthelaud .................................................. 9

C. Turner: Eighth Appellate District holds that
language in coverage provision, "arising out of
ownership, maintenance, or use of the real property"
indicates a causal eoimection with the insured
premises, not a proximate causal cormection . . . . . . . . . . . . . . . . . . . . . . 11

D. The language "arising out of the ownership,
maintenance or use of premises" in a coverage
provision is not equivalent to the language "arising
out of the premises" in an exclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

E. In the present matter, the alleged facts regarding the
ATV accident do not originate in or flow from the
land ...................................................... 15

F. The courts below misapplied the "arising out of'
causal connection test employed by this Court in
Kish and Lctttanzi .......................................... 18



G. The intent of the policy is given effect where the
exclusion applies to the condition of the uninsured
premises . ................................................. 22

Proposition of Law No. 2:
Allegations in a complaint which allege liability based on
conduct are not excluded from coverage by a policy exclusion
based on the policyholder's status as a landowner . . . . . . . . . . . . . . . . . . . . . 25

CONCLUSION .............................................................. 28

PROOF OF SERVICE .........................................................30

APPENDIX Appx. Pagc

Notice of Appeal to the Ohio Supreme Court
(Dec.8,2009) .............................................................. 001

Notice of Certified Conflict from Butler County
Court of Appeals, Twelfth Appellate District
(Jan. 6, 2010) ............................................ ................... 005

Judgment Entry of the Butler County Court of Appeals

(Oct. 26, 2009) .............................................................. 038

Opinion of Butler County Court of Appeals
(Oct. 26, 2009) .................. ............................................ 039

Order of Butler County Court of Coimnon Pleas
(Apr. 10, 2009) ....... ................................... ................ ....052



TABLE OF AUTIIORITIES

CASES
Paee

Andersen v. Highland House Co. (2001), 93 Ohio St. 3d 547,
757 N.E.2d 329 . ........................................................ 6

American States Ins. Co. v. Guillermin (1996), 108 Ohio App. 3d 547,
671 N.E.2d 317 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8, 9, 10, 11, 13, 14, 15, 28

Arcos Corp. v. Arnerican Mut. Liability Ins. Co. (E.D. Pa. 1972)

350 F.Supp.380 ....................................................... 25

Beacon Ins. Co. ofAmerica v. Kleoudis (Ohio App. 1995),
100 Ohio App. 3d 79, 652 N.E.2d 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

California Cas. Ins. Co. v. American Family Mut. Ins. Co. (Ariz. App. 2004),
208 Ariz. 4016, 94 P.3d 616 ........................................... 24-25

Callahan v. Quincey Mut. Fire Ins. Co. (Mass. App. 2000), 736 N.E.2d 857 . . . . . . . . . . . . . . 16

Continental Ins. Co. v. Louis Marx Co., Inc. (1980), 64 Ohio St. 2d 399,
415 N.E.2d 315 ........................................................ 25

Cottrell v. Mayfaeld (Ohio App. 11`h Dist.), 1987 WL 10758 . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

Davis v. GreatAniericanItis. Co., 159 Ohio App. 3d 119, 2004-Ohio-6222,
823 N.E.2d 59 ......................................................... 21

Economy Fire & Cas. v. Green (1985), 139111. App. 3d 147,
47 N.E.2d 100 ... ......................................................18

F,yler v. Nationwide Mut. Fire Ins. Co. (Ky. 1992), 824 S.W.2d 855 . . . . . . . . . . . . . . . . 9, 11, 15

General Acc. Fire & Life Ass. Corp. v. Appleton (Fla. App. 1978),
355 So. 2d 1261 ....................................................... 17

Grafton v. Olaio Edison Co., 77 Ohio St. 3d 102, 1996-Ohio-336,
671 N.E.2d 241 ......................................................... 6

Hanson v. General Acc. Fire & Life Ins. Corp., Ltd. (Fla. App. 1984),
450 So.2d1260 .... ................................................. 17,24

-111-



Helberg v. National Union Fire Ins. Co. (1995), 102 Ohio App. 3d 679,
657 N.E.2d 832 ...................................................... 22-23

Hybud Equip. Corp. v. Sphere Drake Insurance Co., Ltd. (1992),
64 Ohio St. 3d 657, 597 N.E.2d 1096, cert. denied 1992,
507 U.S. 987, 113 Sup.Ct. 1585, 123 L.Ed. 2d 152 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

Insurance Co. ofNorth America v. Royal Indenariity Co. (6`h Cir. 1970),
429 F.2d 1014 ...................................................... 13,14

Kitchens v. Brown (La. App.1989'), 545 So. 2d 1310 : . . . . . . . . . . . . . . . . . . . : . . . . . . : . : . : . 18

Kish v. Central National Ins. Group (1981), 67 Ohio St. 2d 41,
421 N.E.2d 288 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18, 20, 21, 22

Kuss v. U.S. Fidelity & Guaranly Co. (Ohio App. 2d Dist.),
2003 WL22110376 .....................................................25

Lanoue v. Fireman's Fund American Ins. Cos. (Minn. 1979), 278 N.W.2d 49 .......... 16, 17

Lattanzi v. Trtavelers Iias. Co. (1995), 72 Ohio St. 3d 350, 650 N.E.2d 430 .......... 18, 20, 21

Lititz Mut. Ins. Co. v. Bratach (Mo. App. 1978), 561 S.W.2d 371 . . . . . . . . . . . . . . . . . . . . . 16, 23

Marshall v. Allstate Itis. Co. (W.Va. 1992), 187 W.Va. 109,
416 S.E.2d 67 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9, 11, 17-18

Nationwide Mutual Fire Ins. Co. v. Turner (1986), 29 Ohio App. 3d 73,
503 N.E. 2d 212 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8, 11, 12, 13, 14, 15, 18, 28

Newhouse v. Laidig, Inc. (Wis. App. 1988), 145 Wis. 2d 236,
426 N. W.2d 88 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

Newhouse v. Sumner (Ohio App. 1" Dist.) 1986 WL 8516 . . . . . . . . . . . . . . . . . . . . . . . . . 26, 27

Owens Corning v. National Union Fire Ins. Co. ofPittsburgh (6" Cir.)
1998 WL 774109 ........ ............................ ....... 14,18,19,20,21

Owens Corning v. National Union Fire Ins. Co. of Pittsburgh (61h Cir. 1997),
257 F.3d 484 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18-19

-iv-



Pierson v. Farmers Ins. of Columbus, Inc. (Ottowa App. No. OT-06-031),
2007-Ohio-1188,2007 WL 778954 ...................................... 25-26

St. Paul Fire & Marine Ins. Co. v, Thomas (Fla. App. 1973),
273 So.2d 117 . ........................................................17

Sharonville v. Arn. F.mployers Ins. Co., 109 Ohio St. 3d 186,
2006-Ohio-2180,846 N.E.2d 833 ..................................... 8

Weaver v. Mclntosh Plymouth (1945), 146 Ohio St. 96, 64 N.E. 248 . . . . . . . . . . . . . . . . . . . . . . 8

CONSTITUTIONAL PROVISIONS. STATUTES. RULES

Civ.R. 56 ................................................................25,26



STATEMENT OF FACTS

This case concerns the meaning of language in an insurance policy exclusion which became

relevant to an accident that occurred on "other premises" owned by a policyholder. The issues are

before this Court on a coiusolidation of an appeal where the Court accepted jurisdiction, and of a

certification of a conflict. See Entry, March 3, 2010, Case No. 2009-2214 and Entry, March 3,

2010, Case No. 2010-24. The certified questiou to be briefed by the parties presents the central issue

in the jurisdictional appeal as well:

When construing an insurance policy exclusion, does an inj ury `arise
out of premises only if some dangerous condition exists on the
premises that caused or contributed to the injury, or must the injury
only originate in or have a causal connection with a prernises?

In the underlying incident, Terrell Whicker and his cousin, Ashley Arvin, both minors at the

time, were riding all-teiTain vehicles (ATVs) on farm property belonging to their grandparents,

Michael and Marilyn Hunter, in Indiana. (Supp. 1, Stip. Facts at ¶¶ 1, 4) Terrell was injured in the

July 7, 2001 accident. (Supp. 1, Stip. Facts at 114) The Hunters' Indiana fai-m property included a

house with electricity and running water. (Supp. 1, Stip. Facts at ¶ 2) The Hunters did not reside

on the farm property, but in a residence in Hamilton, Ohio; neither Terrell nor Ashley nor their

parents were residents of the Hunters' household. (Supp.1-2, Stip. Facts at 113, 8) The ATV which

Ten•ell was riding was owned by his grandfather, Michael Hunter, and was purchased specifically

for Terrell to ride; the ATV was garaged in a shed on the farm property and was repaired and

maintained by Michael Hunter. (Supp. 1, Stip. Facts at ¶ 5) Ashley's ATV was owned by her

parents and was not owned, garaged or maintained by the Hunters; on the day of the accident it was

brought to the farm for Ashley to ride there. (Supp. 1, Stip. Facts at ¶ 6) The ATVs being ridden



by Teirell and Ashley were motorized land conveyances and vehioles designed and used for

recreational use and non-agricultural, leisare-time activities off public roads, were not subject to

motor vehicle registration, and were not benig used in an agricultural operation. (Supp. 1-2, Stip.

Facts at ¶ 7)

Terrell and his parents sued Ashley and her parents, and, most relevantly for this appeal, his

grandparents, the Hunters. SeeTerrell Whicker, et al. v. Ashley ArNn; Hamilton County Court of

Comnlon Pleas Case No. A0700215, hereinafter "Underlying Lawsuit." (Supp. 2,69-74, Stip. Facts

at ¶ 11 and Ex. C thereto) The Whickers' claims against the Hunters, as well as against Ashley's

parents, are based on their alleged tortious conduct. Count Three of the Whickers' Complaint

alleges that (1) the Hunters knew of Ashley Arvin's reckless and/or negligent tendencies; (2) the

Hunters had the ability and duty to exercise control over Ashley Arvin; and (3) the Hunters breached

that duty by not exercising control over Arvin. (Supp. 69-74, Stip. Facts, Ex. C thereto) Both

Westfield and Grinnell have provided a defense to the HLmters to the claims asserted against them

in Hamilton County Case No. A0700215. (Supp. 2, Stip. Facts at 1112)

While the Hunters resided in l3amilton, Ohio, the July 7, 2001 accident occurred on the

Indiana farm property. The Hunters have two insurance policies at issue. (Supp. 1, Stip. Facts at ¶

1) Grinnell Mutual Reinsurance Conipany ("Grinnell") insured the Indiana farm property under

Farm Policy No. 0000 137863 for the policy peiiod August 17, 2000 to August 17, 2001. (Supp. 2,

Stip. Facts at 1110 and Ex. B thereto)

Westfield Insurance Company insured the I-Iunters' Hamilton, Ohio residence under

Homeowner's Policy No. HOP2849481 for the period June 10, 2001 to June 10, 2002. (Supp. 2, 4-

51, Stip. Facts at ¶ 9 and Ex. A thereto)
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This appeal tests whether an exclusion in the Westfield Homeowner's Policy prechides

coverage for the ATV accident claiins against the Hunters which occurred on their farm property.

The Westfield Poliey lists theHunters' primaryresidence in Hamilton, Ohio in the declaratious page.

(Supp. 11, Stip. Facts, Ex. A thereto) In addition to Property Coverages, the Westfield Policy

provides personal liability coverage as follows:

If a claim is made or a suit is brought against an insured for damages because of
bodily injury or property damage caused by an occurrence to which this coverage

applies, we will:

1. Pay up to our limit of liability for the damages for which the insured is legally
liable.. . .

2. Provide a defense at our expense by counsel of our choice, even if the suit is
groundless, false or fraudulent, ...

(Supp. 25, Stip. Facts, Ex. A thereto, Section II)

and the Westfield Policy cotitains the following exclusion:

Coverage E - Personal Liability and Coverage F - Medical Payments to Others
do not apply to bodily injury or property damage:

e. Arising out of a premises:

(1) Owned by an insured; ****

that is not an insured location.

(Supp. 25, Stip. Facts, Ex. A thereto, Section II)

The Policy defines an insured location as follows:

4. Insured location means:

a. The residence premises;
b. The part of other premises, other structures and grounds used by you

as a residence and:
(1) Which is shown in the Declarations; or

-3-



(2) Which is acquired by you during the policy period for yom-
use as a residence;

c. Any premises used by you in connection with a preniises in 4.a. or 4.b
above;

d. Any part of a premises:
1. Not owned by an insured; and
2. Where an insured is temporarily residing;

e. Vacant land, other than faim land, owned by or rented to an insured;
C. Land owned by or rented to an insured on which a one or two family

dwellitig is being built as a residence for an insured.

(Supp. 14, Stip. Facts, Ex. A thereto, Definitions)

Westfield's Policy defines the residence premises as follows:

8. Residence premises means:

a. The one family dwelling, other structures, and grounds; or
b. That part of any other building;

where you reside and which is shown as the residence premises in the
Declarations.

Residence premises also nieans a two family dwelling where you reside in
at least one of the family units and which is sliown as the residence premises
in the Declarations.

(Supp. 14, Stip. Facts, Ex. A thereto, Definitions) (all emphasis original)

Westfield filed a declaratory judgment action in the Court of Common Pleas, Butler County,

Ohio against defendants Hunters, Whickers, and Grinnell Mutual Reinsurance Company. Westfield

Insurance Co. v. Michael Hunter, Butler County Case No. CV 2008 05 2295. (1'd. 4) Westfield

asked that the trial court declare that it had no duty to defend or indemnify the Hunters for the claims

asserted against them in the underlying lawsuit, relying on the "other owned premises" exclusion in

its policy. (Td. 4) Grinnell filed an Answer, Counterclaim and Crosselaim requesting in part that

the trial court declare that Westfield and Giinnell were each obligated to provide coverage to the

-4-



Himters in the underlying lawsuit on a pro rata basis. (Td. 28) The parties entered into a Stipulation

ofFacts, to which were attached the Westfield and Grimiell policies, and the Underlying Complaint.

(T.d. 52, Supp. 1-74) Westfield and Grirmell filed cross motions for summary judgment on the issue

of Westfield's obligations to the Hunters in the Underlying Lawsuit. (T.d. 53, 55) The Trial Court

granted summary judgment to Westfield and denied summary judgment to Griimell. (T.d. 62) After

the remaining claims ol'the parties were dismissed, Gi•innell filed a Notice of Appeal in Butler

County Court of Appeals, Twelfth Appellate District, on May 18, 2009, Case No. CA 2009 05 134.

(T.d. 65, Appellate docket ("A.d.") 3) The plaintiffs in the underlying lawsuit, the Whickers, who

were named as defendants in the Westfield deolaratory judgment action, also appealed from the trial

court's grant of sunimaryjudgment to Westfield, in Butler County Twelfth District Court ofAppeals

Case No. CA 2009 06 0157. (T.d. 66, A.d. 3) Those two appeals were consolidated and jointly

briefed in the Butler County Court of Appeals.

The Twelfth District Court of Appeals issued an Opinion and Judgment Entry on October

26, 2009. (A.d. 30; Appx. 39) The Court of Appeals affinned the grant of sunnnary judgment to

Westfield, finding that there was no coverage under the Westfield Policy for the claims averred

against the Hunters. The Courts below applied the "causal comiection" meaning to the phrase

"arising out of" in Exclusion (e) such that the accident and injury did, under the Court's finding,

arise out of/have a causal connection to prernises owned by the insareds that is not an "insured

location" under the policy. The Courts below rejected the "proximate cause" meaning of "arising

out of' under which some dangerotis condition exists on the premises that caused or contributed to

the injury. (A.d. 30, T.d. 62; Appx. 39, 52)
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In addition, the Courts below found that the fann properly was not "an insured location"

under Exclusion (e) and accordnig to the defined meaning in the policy ofthat term, confirming that

the exclusion applies to the claims against the HLmters and bars coverage for that claim.

After the October 26, 2009 Judgment Entry in the Court of Appeals, appellant Grinnell

moved in the Court of Appeals on November 4, 2009 to certify a conflict (A.d. 37), and appellants

W hicker similarly moved on November 5, 2009.(A:d. 3 8) On December 8, 2009; the Butler County

Court of Appeals issued an Entry certifying a conflict under Article IV, Section 3(b) of the Ohio

Constitution and Appellate Rule 25 in the consolidated appeal. (A.d. 40) Grinnell timely filed its

Notice of Appeal from the Judgment Entry of the Butler County Court of Appeals on December 8,

2009. (Appx. 1) The discretionary appeal is Supreme Court Case No. 09-2214. On January 6,2010,

Grinnell filed a Notice of Certified Conflict in the Supreme Court (Appx. 5), Supreme Court Case

No. 10-0024.

On March 3, 2020, the Supreme Court issued Entries in the discretionary appeal and the

certified conflict. The Entry in 2009-2214 accepted the jurisdictional appeal; the Entry in 2010-0024

detennined that a conflict exists and ordered the parties to brief the question certified by the Butler

County Court of Appeals quoted above. The Supreme Court consolidated briefing in the two cases.

The standard ofreview ofjudgments granting motions for summary j udgment is de novo; that

is, an appellate court applies the same standard in detennining whether summaty judgment should

be granted as the trial court. Grafton v. Ohio Edison Co., 77 Ohio St. 3d 102, 105, 1996-Ohio-336,

671 N.E. 2d 241; Andersen v. Highland House Co. (2001), 93 Ohio St. 3d 547, 548, 757 N.E.2d

329.
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ARGUMENT

Proposition of Law No. 1:
When construing an insurance policy "other premises" exclusion,
an injury "arises out of premises" only if a condition exists on the
premises that caused or contributed to the injury, and does not
"arise out of" premises if the injury only originates in or occurs
on a premises.

A. Introduction.

The Westfield Policy extends coverage to the Hunters for the clairn for damages brought by

the Whickers. Section 11, "Liability Coverages," provides Personal Liability coverage "[i]f a claim

is made or a suit is brought against an insured for damages because of bodily injury ... caused by

an occurrence to which this coverage applies." (Supp. 25, Stip. Facts, Ex. A at 12 of 17) There

is no dispute (for purposes of this matter) that the Hunters are "insureds," that Terrell Whicker

suffered "bodily injury," or that the injury was caused by "an occuirence."

The Westfield Policy has an exclusion for bodily injury "arising out of' propeity owned by

the insured, when the property is not an "insured location." (Supp. 25, Stip. Facts, Ex. A, Section

11, Exclusions, Article (1)(e). That exclusion should not be consthued so as to deny coverage to the

Hunters for the accident which oceurred on their Indiana farm property. Their status as landowners

should not trigger the exclusion where the claim against them was based on their alleged tortious

conduet -their knowledge of Ashley's reckless or negligent tendencies mid their alleged failure to

control their granddaughter, leading to the accident - which has no necessaiy connection to any

given property. The allegations in the Coinplaint go to the Hunters' conduct and status as people

able to control a minor tortfeasor, not to their status as landowners.
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Ohio courts have examined the meaning of "arising out of' in this exclusion and have conie

to opposite conclusions. One construction results in a narrow exclusion in the approach taken by

the Second District Court of Appeals in American States Ins. Co. v. Guillermin (1996), 108 Ohio

App. 3d 547, 671 N.E.2d 317; another constnaction results in a veiy broad exclusion in the approach

followed by the Eighth District Court of Appeals in Nationwide Mutual Fire Ins. Co. v. Turner

(1986), 29 Ohio App. 3d 73, 503 N.E. 2d 212, wliile oonstruing "arising out of ownership,

maintenance or use of the real property" in a coverage provision.

Language in an insurance policy is construed against the insurer. "An exclusion in an

insurance policy will be interpreted as applying only to that which is clearly intended to be

excluded." Sharonville v. Am. Employers Ins. Co., 109 Ohio St. 3d 186, 846 N.E.2d 833, 2006-

Ohio-2180, ¶ 6, quoting Flybud Equip. Corp. v. Sphere Drake Insurance Co., Ltd. (1992), 64 Ohio

St. 3d 657, 665, 597 N.E.2d 1096, cert. denied (1992), 507 U.S. 987,113 Sup.Ct. 1585, 123 L.Ed.

2d 152. The concept of strict interpretation of a policy provision applies "with greater f'orce to

language that purports to limit or to qualify coverage." Watkins v. Brown (1994), 97 Ohio App. 3d

160, 164, 646 N.E.2d 485 (discretionary appeal denied in 1995), 71 Ohio St. 3d 1458. Of course,

it remains true that "the rule of strict construction does not pennit a court to change the obvious

intent of a provision just to imposc coverage." Elybud Equip Corp. supra, 64 Ohio St. 3d at 665.

However, it is well-established that "in constnung exeeptions, `a general presumption arises to the

effect that that which is not clearly excluded from the operation of [the] contract is included' in its

operation." Weaver v. Mclntosls Plymoutli (1945), 146 Ohio St. 96, 64 N.E. 248, syllabus.

The construction followed by Turner virtually eliminates all claims that occur on an

uninsured preniises owned by a policyholder. That would be the logical result and proper result had

-8-



the policy employed language limiting the geograpliic scope of its coverage for personal tortious

acts: for example, the exclusion could have excluded "bodily injury ... occurring on a premises

owned by an insured." But, as the drafter of the policy, Westfield must be lleld to the language it

chose. The niajority of courts in the country have followed the approach of the Guillermin court in

applying the exclusion only to a condition of the uninsured premises. See Marshcill v. Allstate Ins.

Co. (W:Va.1992), 187ZV.Va. 109, 111-112, 416S:L;.2d67,69-70 (reviewing"overwhehning

authority" of otherjurisdictions); Guillermin, 108 Ohio App. 3d at 565 ("the weight of authority").

B. Guillermin: Second Appellate District holds that "arising outof"
language in exclusion relates to condition of the land, not to
tortious acts committed on the land.

Anaerican States Ins. Co. v. Guillermin (1996), 108 Ohio App. 3d 547, 671 N.E.2d 317, was

issued a decadc after the Turner decision and properly rejected the reasoning that "arising out of'

in an exclusion requires only some cormection with the premises. The Second District in Guillermin

focused on the exclusion's application to the allegations of tortiou.s conduct, not on whether the

accident occurred on the premises, quoting the apt conclusion of the Kentucky Supreme Court

construing theidentical provision: "While most of the endeavors ofmankind occur upon the surface

of the eartli and without it, hann could not occur, the law nevertheless imposes liability for negligent

personal conduct upon the recognition that, in most cases, human behavior is the primary cause of

the harm and the condition of the earth only secondary." Fyler v. Nationwide Mut. Fire Ins. Co. (Ky.

1992), 824 S.W.2d 855, 857, quoted in Guillermin, supra, 108 Ohio App. 3d at 562. In the present

mattcr, the ATV accident occuired on land owned by the Hunters, but according to the allegations

ot' the Complaint, it arose out of tlicir knowledge of and failure to control Ashley's reckless

tendencies. Had this accident occurred on premises owned by the Whickers, or by Ashley's parents,
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or on third party land, or park land, this exclusion would be irrelevant, even while the allegations of

tortious conduct against the Hunters would be identical, and there would be no basis to deny

coverage. The Guillermin court properly focused on the allegations of tor-tious conduct. The

exclusion is not rendered meaningless: the exclusion would be effective under the GuilleYmin test

if the alleged toi-tious conduct llad been tied to the premises, as, for example, if the Hunters had

excavated a pit into which the ATVs fell.

In Guillermin, American States issued a hoineowner's policy of insurance to Alverda

Guillermin for her residence. Alverda also owned a faim in Brown County, Ohio that was not listed

as an insured premises on the policy. Alverda permitted her so is to stay at the farm, where they kept

horses and other animals. A lion escaped and attacked two minors. Their parents filed suit against

Alverda and her sons, alleging that the sons, with Alverda's permission, harbored the lion on the

farni. They alleged that Alverda and her sons were negligent for allowing the lion to remain

unattended on the premises without sufficient precautions to prevent it from leaving the premises.

Alverda and her sons sought a defense and indemnification from Ameiican States under the

homeowner's policy. Id. at 549-550.

The language of the policy exclusion in Guillermin is identical to the language of the

exclusionintheHunters' Westfield Policy. Alverda'sAinericanStatespolicyexchidedpayinentfor

personal liability for "`bodily injury' *** arising out of a premises *** owned by an 'insured' ***

that is not an `insured location."' Id. at 551.

The court reviewed numerous cases from other jurisdictions interpreting ilze phrase, and

concluded that the exclusion in the American States policy "refers to the condition of the uninsured

prcmises and does not exclude covei-age for the insured's alleged tortious acts on the uninsured
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prernises." Id. at 566. The Guillerinin court also reviewed Nationwide Mut. Fire Ins. Co. v. Turner,

which involves similar, but not identical, language which appeared in the coverage provision rather

than an exclusion: "arising out of the ownership, maintenance or use of the real *** property."

Turner, 29 Ohio App. 3d at 77, discussed in Guillerrnin, 108 Ohio App. 3d at 560. The Second

District stated: "We are convinced that the weight of authority construinlg identical or similar `off

premises' exclusioiis i•ecognizes the `dicliotomy of causation between negligeiit personal condtict

and dangerous condition of the premises."' ld. at 565, quoting Eyler, supra, 824 S.W.2d at 857. The

jurisdictions cited by the Second District found that the "key factor" which determines "the

applicability of this exclusion `relates to the condition of the uninsured premises and not to tortious

acts committed thereon.' Id. at 565, quoting Marshall v. Allstate Ins. Co. (1992), 187 W.Va. 109,

112, 416 S.E.2d 67 (einphasis original).' Loolcing at the facts before it, the Second District

concluded that the allegation of negligently harboring the lion "does not implicate any condition

upon the land as a direct, causal link to the injury; rather, it looks to Alverda's alleged tortious

conduct in not taking adequate precautions to prevent the lion's escape." Id. at 565.

C. Turner: Eighth Appellate District liolds that language in
coverage provision, "arising out of ownership, maintenance, or
use of the real property" indicates a causal connection with the
insured premises, not a proximate causal connection.

In Nationwide Mutual Fire Ins. Co. v. Ttarner (1986), 29 Ohio App. 3d 73, 503 N.E.2d 212,

the policyholders seeking coverage had allowed their son-in-law to live in their residence. After the

Turners gave an ultimatum that the son-in-law either get a job or move out of the Tumers' house,

"Fhe court cited cases from the jurisdictions of Missouri, Minnesota, Kentucky, West
Virginia, New York, California, Florida, illinois, Louisiana, Rhode Island and Wisconsin.
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the son-in-law called everyone in the house togetlrer and shot the Turners, killing his father-in law.

29 Ohio St. 3d at 73-74. Mrs. Tumer sought liability coverage under the homeowner's policy for

the action of their son-in-law in shooting them. The Court of Appeals found that there was coverage

for the Tumers as to the damages caused by the shooting. In doing so, the court nrterpreted not an

exclusion (as in Guillermin), but rather the basic liability coverage provision:

Section II of this Homeowner's Policy insures those nained in the
Declarations against loss from damages for negligent personal acts or
damages for negligence arising out of the ownership, maintenance or
use of real or personal property, subject to the provisions and
conditions stated herein and subject to the liniit of liability stated in
the Deelarations for liability.

29 Ohio App. 3d at 74.

The Eighth District had to pass tliree hurdles in order to find coverage. First, looking at the

policy coverage for "the named insured and members of his fainily ... residing in the same

household," the court found that the son-in-law was a member of the family and therefore an insured.

Id. at 74-75. Second, in construing the basic coverage provision for negligent acts, the court found

that by virtue of the son-in-law's possible insanity, there was an issue of fact as to whether the

shooting was intentioiial and excluded from coverage, or, negligent and included within coverage.

Id. at 75-77. Finally, and most relevant to the present matter, the court had to construe whether the

shooting was a negligent personal act "arising out of the ownership, tnaintenance or use of real or

personal property."

The court devoted less than a single page to its analysis in finding that there was coverage,

and conchrded: "Tlie shootings in the case at bar arose out of a dispute over the use of the property

and occurred on the insured premises." Id. al 77. in reaching this conclusion, the Eighth District
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cited the Sixth Circuit case Insurance Co. ofNorth America v. RoyalIndemnity Co. (6" Cir. 1970),

429 F.2d 1014, 1017-18, for the proposition that the phrase "arising out of' means generally

"flowing froni" or "having its origin in." Insurance Co. ofNorth America, 429 F.2d 1017-18, cited

in Turner, 29 Ohio App. 3d 77. While the policy in Insurance Co. of North America was a motor

vehicle policy, it is significant that the policies in both Insurance Co. of Nortlt America and in

Turnerconcerned the basic liability coverage provision and in both the "arising out of' language was

tied to the inmiediately-following phrase "ownership, maintenance or use."' Thus, in Insurance Co.

of North Arnerica, the court construed the words "arising out of *** use" in an automobile policy

such that it "does not require a finding that the inj ury [] was directly and proximately caused by the

use of the trailer" but only that there be "a causal connection with the accident." 429 F.2d at 1018.

D. The language "arising out of the ownership, maintenance or use
of premises" in a coverage provision is not equivalent to the
language "arising out of the premises" iu an exclusion.

Both the Trial Court and the Court of Appeals in this matter en•oneously followed Turner

rather than Guillermin, without paying sufficient atCention to the facts of the case, or the actual

language of the provisions and the context in which they occurred. Neither of the courts below

observed that the "arising out ofthe premises" language in the Hunters' Westfield Policy is different

from the phrasing "arising out of the ownership, maintenance or use of' the premises or automobile

that occurs in the Turner and Insurance Co, of North America cases on which the courts below

relied. Nor did the courts below observe that the Turner and Insurance Co. of North America

ZThe liability coverage provision in Insurance Co. ofNorthAmerica v. Royal Indemnity Co.

provided: "INA will pay on behalf of the Insured all sums which the Insured shall become legally

obligated to pay as damages because of bodily injury or property damage to which this insurance

applies, caused by an occurrence and arising out of (1) the ownership, maintenance, or use,

including loading and unloading of any automobile..." 429 F.2d at 1016, fn. 6(emphasis added).
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language occurs in a coverage provision, whereas the "arising out of the premises" language in the

Westfield Policy and in Guillerrnin occurred in an exclusion.

The Turner "arising out ofthe ownership, maintenance or use" language is more defiued and

restricted than the more general "arising out of the premises" language. When the courts in Turner

and INA state that "arising out of' rneans originating from, growing out of, or flowing from, the

language ultimately means "growing out of/originating from/flowing fi-om" the owiiership7

maintenance/or use of the car or property.

In a coverage provision, the Turner language ("arising out of the ownership, use or

maintenance ofproperty") language narrows the scope ofcoverage more thanwould the very general

"arising out of the premises." Both the Eighth District in Titirner and the Sixth Circuit in Insurance

Co, ofNorth America were obviously concenied that requiring a proximate causal connection, rather

than merely a flowing-from comiection in a coverage provision, would restrict and lin-iit coverage

to an undesirable degree. Rather, those courts gave broader scope to the coverage provision.

In Guillermin and the present case, tlie general "arising out of the premises" language appears

in an exclusion where the effect of the broad "flowing from" construction is to greatly expand the

exclusion and exclude coverage where there is any remote connection to a non-insured premises.

"Although Oliio courts have let stand broad coverage provisions, they have not allowed broad

exclusions to bar indemni lication for claims otherwise covered." Owens Corning v. National Union

Fire Ins. Co. ofPittsburgh (6`h Cir.) 1998 WL 774109. See Beacon Itis. Co. ofAmerica v. Kleoudis

(Ohio App. 1995), 100 Ohio App. 3d 79, 652 N.E.2d 1(coverage existed wllere the exclusion for

"bodily injury" did not apply to the same category of claims as did the coverage grant for "personal

injury").
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hl actuality, Lmder its facts, Turner does not stand for the proposition for which it was cited

by the courts below. In Turner, it was not simply a matter of the shooting and the bodily injury

occurring on the premises -as the A'I'V accident occurred on the Hunter farm land-but, ratlrer that

the dispute "arose out of the use of the premises." The son-in-law in that case shot the Turners when

he was informed that he would have to either get ajob or move out of the premises. One might call

this "arising plus" since it is not simply a matter of bodily injury occurring on the premises; but

rather of tortious conduct which arose out of whether or not the son-in-law would have continued

"use" of the premises.

Hence, the Turner case, usually cited for the simple proposition that "arising out of "simply

means "Ylowing from" or "originating out of," strongly suggests ti.nder its facts that if the same

language is employed in an exclusion, that something more in the nature of causation is required to

tic the tortious conduct to the land. Nothing in the facts in the ATV accident suggests that there is

any tnrtious conductrelated to the farm land; rather, the alleged tortious conduct relates to the failure

to control the children's conduct.

E. In the present matter, the alleged facts regarding the ATV
accident do not originate in or flow from the land.

The Second Appellate District in Guillermin, as well as the majority of jurisdictions

interpreting the off premises exclusions have reeoguized the "dichotomy of causation between

negligent personal conduct and dangerous condition of the premises." Guillermin, 108 Ohio App.

3d at 565, citing Eyler v. Nationwide Mut. Fire Ins. Co., 824 S.W.2d at 857. In the present matter,

it is important to recognize the distinction between the alleged tortious conduct of the Hunters and

any causal condition of the premises.
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The ATV accident between Ashley and Terrell merely occurred on the land. But, when the

allegations ofthe Complaint are considered, it cannot accurately be said that the damages originated

in or flowed from the land. There is not even a causal connection, except in the meaningless sense

that ATVs must operate on some stable surface. Rather, the Complaint clearly alleges that the

accident and daniages flowed from, originated in, and arose out of the alleged negligent failure of

the Hunters to control their granddaugllter's dangerous ATV operating tendencies.

This distinction has been recognized by numerous cases in other jurisdictions. In Lititz Mut.

Ins. Co. v. Branch (Mo. App. 1978), 561 S.W.2d 371, the court constiued identical language in an

other premises exclusion and held that a dog bite did not "arise out of' the uninsured business

premises so as to fall within that exclusion. The court held: "Liability for injuries caused by an

aninral owned by an instired arises from the insured's personal tortious conduct for harboring a

vicious animal, not from any condition of the premises upon which the anisnal may be located." Id.

at 371. See also, Callahan v. Quincey Mut. Fire Ins. Co. (Mass. App. 2000), 736 N.E.2d 857, 868-

69 (distinguishing between injuiy that "arises out of' premises and inj ury that "occurs on" preniises,

held that dog bite did not arise out of premises because a dog is not a part of premises, but out of

personal tortious conduct of policyholder in harboring vicious animal).

Similarly, inLanoue v. FiYenzan's FundAmeriean Ins. Cos. (Minn. 1979), 278 N.W.2d 49,

the Miimesota Supreme Court considered the identical "arising out of' language in an otherpremises

exclusion. The court held that the insured's negligence in per-mitting a minor to gain access to

whiskey on uninsured business premises did not arise out of the uninsured premises. The court

agreed that the "arising out of' language implies causation. 278 N.W.2d at 54. The court reasoned:

"[T]he premises must bear some causal relationship to the liability. Such a relationship is apparent
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when a claimant trips over iinproperly maintained steps.... The fact that something occurs at a place

is not sufficient by itself to imply causation as to that place. It is niore appropriate under the facts

of this case to focus on the personal property - the whiskey as being allegedly carelessly possessed

by [the insured] at his office. Thus, the liability is causally related to the whiskey, not the premises

involved. " Id. (nrteinal citations omitted) (emphasis added).

In liarisori v. General Acc. Fire & hife Ins. Corp., Ltd. (Fla. App. 1984), 450 So.2d 1260, the

court held that the phrase "arising out of' in an other premises exclusion "indicates an inlention to

narrow the scope of an exclusion to incidents that have a eausal relationship to the premises, as

opposed to incidents that merely occur on such preniises." Id. at 1262, citarg GeneralAcc. Fire &

Life Ass. Corp. v. Appleton (Fla. App. 1978), 355 So. 2d 1261 and St. Paul Fire & Marine Ins. Co.

v. Thomas (Fla. App. 1973), 273 So. 2d 117. In Hanson, the insurer asserted the otlrer preniises

exclusion where the insured sought coverage under his homeowner's policy for injuries sustained

by a third party who received an electrical shock while helping the insured remove an antenna from

the roof of a store that the insured had been renting. Id. at 1261. The Florida court concluded:

"Because the insurance excludes accidents `arising out o' rather than `occurring on' other premises,

the insurance should not be read to blaiiketiy exclude such accidents.... The accidental touching

of the antenna to the un-insulated wire was totally unrelated to the condition ofthe prenrises. hideed,

if Hanson is to be held liable at all, it would be because of his alleged personal negligence in

liandling the antenna after it was detached from the roof. Tlrus, in our view, coverage cannot bc

denied under this exclusion." Id. at 1262. See also Marshall v. Allstate Ins. Co. (W.Va. 1992), 187

W.Va. 109, 416 S.E.2d 67 (finding that "under the `overwhehning authority' addressing the scope

of the uninsured premises exclusion, the key factor relates to the condition ofthe uninsurcd premises
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and not to tortious acts committed thereon"). See also, Economy Fire & Cas, v. Green (1985), 139

rll. App. 3d 147, 47 N.E.2d 100, 104 (coverage not excluded where defendant was allegedly

negligent in caring for child who was struck by automobile on uninsured premises, that bodily injuzy

did not arise out of defects of premises so as to preclude coverage of personal liability away from

the insui-ed premises); Kitchens v. Brown (La. App. 1989), 545 So. 2d 1310, 1312 (plaintiff injured

while clearing brush at uninsured premises; excitiision held not to apply because bodily injury not

a result of defect in said preniises); Newhouse v. Laidig, Inc. (Wis. App. 1988), 145 Wis. 2d 236,

426 N.W.2d 88, 90 (coverage not excluded where child's bodily injury fi•om accident involving a

silo unloader was caused by alleged negligence of child's guardian leaving him unattended and

exclusion was inapplicable because "alleged tortious conduct of [child's guardian] caused the

injuries.").

F. The courts below misapplied the "arising out oP" causal
connection test employed by this Court in ICish and Lattaiazt.

The causal counection test established by this court in Kish v. Central National Ins. Group

(1981), 67 Ohio St. 2d 41, 421 N.E.2d 288 and Lattanzi v. Travelers Izzs. Co. (1995), 72 Ohio St. 3d

350, 650 N.E.2d 430, was discussed by the Turner court, and properly applied in that case, which

involved a coverage grant rather than an exclusion, and which involved different "arising out ol"

language than appears in the Westfield Policy. The Butler County Court of Appeals below cited to

a Sixth Circuit case construing "arising out of' language appearing in an exciusion, Owens Corning

v. National Union Fire Irzs. Co. ofPittsburgli, PA (6°i Cir.) 1998 WL 774109.3 Grimrell believes that

'The Court of Appeals ineorrectly cited to an earlier ruling in the same case, that is, Owens
Corn.izzg v. National Union Fire Ins. Co. ofPiltsbur•gh (6"' Cir. 1997),257 F.3d 484. The 1997 Sixth
Circuit ruling does not address the "arising out of' issues relevant to this appeal, while the 1998
decision does address those issues.
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the Court of Appeals misunderstood the irnport of this case. The Butler County Court of Appeals

stated: "On appeal, the Sixth Circuit reviewed the District Court's decision to construe `arising out

of' on a causal connection basis, and also took into consideration the Kish and Lattanzi cases. The

Sixth Circuit, while it reversed the District Conrt's decision to grant summary judgment, agreed that

the analysis called for a causal connection and did not employ a proximate cause determination."

(Appx. 43-44, 117) Owens Coming sougfit coverage from National Union under a directors and

officers policy for a shareholder derivative lawsuit alleging that Owens Corning's SEC filings had

"misrepresented the company's future financial exposure to asbestos claims." 1998 WL 774109 at

* 1. The District Court agreed with National Union that an asbestos exclusion precluded coverage.

'I'he exclusion at issue provided that there was no coverage for claims "arising out of or related to

*** asbestos or any asbestos related injury or damage." Id.

However, Owens Corning, seeking coverage, claimed that the allegations in the complaint

regarding the officers' acts did not "arise out of asbestos." Rather, Owens Corning pointed to the

basic grant of coverage for "loss arising from any claim or claims which are first made against the

Directors or Officers ... for any alleged Wrongful Act in their respective capacities as Directors or

Officers ofthe Company" and pointed to the definition of "Wrongful Acts" as including "any breach

of duty, negleet, error, misstatenient, inisleading statement, omission or act" by directors and

officers. Id. The Sixth Circuit reversed on a very instructive basis. It found that the exclusion for

claims "arising out oforrelated to asbestos" was inapplicable even though the underlying complaint

alleged that the company had "misrepresented the company's future financial exposure to asbestos

claims." Id. at * 1(emphasis added). Instead, the Sixth Circuit held that the underlying lawsuit was

"not based upon the use of asbestos" and was rather a securities class action suit where "the key
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allegation was that the directors and offrcers deceived investors regarding the financial security of

the eorporation " and did not relate to the products liability issues involving asbcstos that were the

subject of the exclusion. Id. at *4. The Sixth Circuit looked at the nature of the exclusion. Even

thougl-i the exclusion had broad "arising out of... asbestos" language, the exclusion by nature had

to do with asbestos products liability. Id. at *4. The loss arose out of the alleged SEC

misrepresentation, not out of asbestos.

The parallels between the exclusion language in Owens Corning and in the Westfield Policy

are clear. The plain language of tlre Westfield Policy excludes coverage for "bodily injury aiising

out ofapremises" while the similarlyplain language of the National Union policy excluded coverage

f'or claims "arising out of or related to asbestos or any asbestos related injury or dainage."

The Sixth Circuit's reasoning is especially apposite given that it cited and relied upon Ohio

Supreme Court cases interpreting the tenn "arising out of' in insurance contracts to signify a causal

connection, i.e., Kish v. CentralNationalIns. Grozsp, supra, andLattanzi v. TravelersIris. Co., supra,

Id. at '14-5. The Kish test asks "whether the chain of events resulting in the accident was unbroken

by the intervention of any event unrelated to the use of the vehicle." Kish, 67 Ohio St. 2d at 50,

discussed in Owens Corning, Id. at *4.

In Kish, the Supreme Court examined a coverage clause for "an accident aising out of

ownership, maintenance or use of the uninsured vehiele." 67 Ohio St. 2d at 50. This Court rejected

a "but for" analysis to determine whether recovery should be allowed for a fatal shooting prompted

by au automobile accident. Instead, applying the causal connection test, this Court found that the

intentional shooting was an intervening cause of injury unrelated to the accident.
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The Sixth Circuit also looked at Lattanzi v. Travelers Ins. Co. (1995), 72 Ohio St. 3d 350,

650 N.E.2d 430, where the Supreme Court again applied the Kish causal connection test in the

context of an automobile policy which provided coverage for injuries "caused by accident" and

"arising out of ownership, maintenance or use of the insured motor vehicle." Id. at 352. In the case,

Mrs. Lattanzi's car was struck in a collision, after which the driver of the otlrer car entered Mrs.

Lattanzi 's car, kidnapped her and raped her. 72 Ohio St. 3d at 35I . Applying the Kish test, the court

held that the insured's injuries did not arise out of the use of an uriinsured motor vehicle, but rather

as a result of the intervening act of kidnapping and rape which occurred after the collision. Id. at

353.

In Owens Corning, the Sixtli Circuit applied the standard used in Kish and Lattan.zi and held

"that the alleged misrepresentations by the directors and officers broke the chain of causation linking

the [underlying derivative] claim to asbestos. In other words, the use of asbestos is not causally

related to the harni alleged in the [underlying derivative] complaint." Owens Corning, supra, at *5.

Rather, the Sixth Circuit looked to the allegations of the complaint which identified the directors'

and officers' wrongful acts as the alleged misrepresentations hiding the fact that the company was

suffeiing financially from asbestos litigation. Id. at *5. Hence, the asbestos exclusion did not

preclude coverage for the officers' wrongful acts alleged in the complaint, even though the injury,

under a but-for analysis, flowed from asbestos. Under the Kish-Lattanzi causal connection test, the

alleged misrepresentations were intervening acts which broke the chain of events ultimately going

back to asbestos-related issues. Id. See also Danis v. Great American Ins. Co., 159 Ohio App. 3d

119, 2004-Ohio-6222, 823 N.E.2d 59 (discussing and following Owens Corning, Kish and Lattanzi).
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The Kish causal connect'ion test is simply not equivalent to the "arising out of/flowing from"

meaning employed by the lower courts in the present matter, even though those courts referred to

it as a"causal connection." In effect, they merely applied a but-for test under which the injury had

to occur on the land, that is, without the land it would not have occurred. That is of course truc,

since ATV riding must occur on real property, in this case the uninsured farm property of the

Hunters. But Kish requires something more than a simple but-for analysis. Under the allegations

of the Coniplaint, there is no unbroken chain of events leading from ATV riding on the property to

the accident. The Conrplaint alleges notlling with regard to any condition or quality of the land

which caused the accident. Rather, the Cornplaint alleges that the Hunters' knowledge of and failure

to control their granddaughter's driving was the cause. In analyzing "arising o ut oP' insurance policy

tanguage, this Court has not simply required the parties to substitute "flowing from" or "originating

in" as the meaning for "arising out of," such that if the injury occurred on the premises, it is said to

"arise out oP' so as to trigger the exclusion. Rather, the actual causal connection test to be applied

to "arising out of ' language looks for the cxistence of intervening events wliiclr break the "arising

out of' chain. In this instance, the allegations of negligence against the Hunters are unrelated to the

occurrence of the accident on the premises.

G. The intent of the policy is given effect where the exclusion applies
to the condition of the uninsured premises.

The nitent of the exclusion becomes clear when the insurance policy is read as a whole,

including the various coverages and the relationship of exclusions to the coverages. In determining

the meaning of an insurance contract, a court is dii-ected to read the contract as a whole, giving

mcaning to everyprovision contained therein. Ilelberg v. National tlnion Fire Ins. Co. (1995), 102
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Ohio App. 3d 679, 657 N.E.2d 832. In Lititz Mut. Iizs. discussed above, a Missouri court cogenttly

addressed the interplay of the various elements of a homeowner's policy:

The personal liability insured against is of two kinds: first, that
liability wlrich may be incurred because of the condition of the
premises insured; secondly, that liability incurred by the insured
personally because of his tortious personal conduct, not otherwise
excluded, which may occur at any place on or off of the insured
premises. The insurance company niay well limit (and has by [the
uninsured premises exclusion]) its liability for cdndition of the
premises to the property insured for which apremium has been paid.
It is reasonable that the company may not provide for liability
coverage on "conditions" which cause injury on other uninsured
land. It would be a rare case where an insured was liable for the
condition of premises which he did not own, rent or control. It is to
be expected, therefore, that the company's liability for condition of
thepremises would be restricted to accidents happening on or in close
proximity to the insured premises, and that premiuins would be
charged witlr that in inind. It would be unreasonable to allow an
insured to expand that coverage to additional land and structures
owned, rented or controlled by him which are unknown and not
contemplated by the company.

The company has not chosen to geographically limit the coverage
provided for tortious personal conduct of the insured. If it had so
intended, it could simply have provided that the exclusion ran to an
accident "occurring on" other owned premises. There appears to be
little reason to exclude personal tortious conduct occurring on owned,
but uninsured land, as little correlation exists between such conduct
and the land itself.

561 S.W.2d at 374 (emphasis added).

Thus, the policy insures for liability arising out of conditions of known, insured premises.

It also provides coverage for tortious acts of the insureds. The policy reasonably denies coverage

for liability for the condition of the uninsured premises, as to which the insured, who owns and

controls the other insured premises, has the ability to eliminate any such dangerous conditions, e.g.,
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an insured who negligently fails to cover or fill in a pit, or fails to repair rotting steps, will not be

covered.

The Florida court in Hanson, supra, also addressed the insurer's legitimate interest in the

exclusion: "The honteowuer's insurance provides general coverage for conditions of the specifically

insured premises and for the personal conduct of the insured wherever he maybe located. The

exclusion for damages arising out of other premises owned, rented or controlled by the insured

logically pr•otects the insurer from liability from unsafe conditions in those specified prernises in

which the insured has an interest, butfor which he has notsecured coverage under the homeowner's

policy. " Id. (emphasis added). That distinction recognizes that the insurer will not be liable foi-

bodily injury that is related to the condition of the uninsured premises, but will be liable for tortious

conduct of the insured which merely occurs on the uninsured premises, but is not related to the

condition of those premises.

But in excluding coverage for torts related to conditions on the land, the policy does not

thereby intend to deny coverage for tortious acts not related to a condition of the uninsured premises,

simply because they occur on an uninsured premises. That would be illogical in terms of the policy

coverage. If the Hunters had taken their grandchildren to a park or to some other land that they did

not own and similarly failed to supervise, under the allegations of the Complaint, their tortious acts

would not be excluded. The other premises exclusion logically relates to the condition of those

premises, rather than to their location. "Arising out of' does not mean "occurring on." An insurer

may include language which restricts coverage from a geographical location. Thus, for example, in

California Cas. Ins. Co. v. American Family Mut. Ins. Co. (Ariz. App. 2004), 208 Ariz. 4016, 4020,

94 P.3d 616, 620, the homeowner's policy included an exclusion for "bodily injm-y or property
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danlage arising out of any act or omission occurring on or in connection with any premises owned

... by any insured other than an insured premises." The Westfield Policy did not contain such

language.

Proposition of Law No. 2:
Allegations in a complaint which allege liability based on conduct

are not excluded from coverage by a policy exclusion based on

the policyholder's status as a landowner.

In order for the other premises exclusion to apply, Westfield must not only prove that the

injury "arose out of' the Indiana fann property, but it must also prove that the farm was not an

"insured location" tmder the Westfield policy. "[T]he insurance company trying to enforce an

exclusion in the insurance policy has the burden of proof to sliow that the exclusion applies." Kuss

v. U.S. Fidelity & Guaranty Co. (Ohio App. 2d Dist.), 2003 WL22110376; Continentallns. Co. v.

Louis Marx Co., Inc. (1980), 64 Ohio St. 2d 399, 401, 415 N.E.2d 315 (holding that a "defense based

on an exception or exclusion in an insurance policy is an affirmative one, and the burden is cast on

the insnrer to establish it"), quoting Arcos Corp. v. American Mut. Liabilitylns. Co. (E.D. Pa. 1972)

350 F. Supp. 380, 384. In addition, Westfield has the burden of proof under Civ.R. 56.

The Trial Court found, and the Court ofAppeals affirmed, that there was sufficient evi(lence

to establish that the Hunters' fann was not an insm•ed location under the policy. T.d. 62 , Appx. 56-

59; A.d. 30, Appx. 45-50) The relevant section of the definition of insured location is section c,

which defines an insured location as anypremises used "in connection with the residence premises."

(Supp. 14) The courts below, in finding that the farns was not an insured location, relied on Pierson

v. Farniers Ins. of Colunzbus, Inc. (Ottowa App. No. OT-06-031), 2007-Ohio-1188, 2007 WL

778954. The Pierson court noted tluee factors to detetnrine whether premises are used in connection
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with insured premises: (1) the proximity of the preinises; (2) the type of use of the premises; and

(3) the purpose of the insurance policy as a whole. Id. at 1118.

There is no evidence in the Stipulated Facts establishing the proximity of the Hunters'

residence in Hamiltou, Ohio to the farm in Indiana. The Court of Appeals thought it significant that

the farm is located across the state border in Indiana (Opinion, 8); of course, the city of Hamilton is

close to the Indiana border. Nevertlzeless, the Court of Appeals concliided that "[a] farin miles away

and across state lines is not in proximity to the Hunters' Ohio home." (A.d. 30, Appx. 46, ^ 26)

Regarding the type of the use ofthepremises, the Trial Court found that "there is no evidence

before the court establishing ... how the fann property was actually used." (T.d. 62, Appx. 58) The

Court of Appeals, pointing to the stipulation that "The faim property included a house with

electricity and running water, and the land was used and purchased to provide aplace to ride ATVs,"

(A.d. 30, Appx. 48, 1131), found that "These facts establish the Hunters' use of their farm and that

the farnn was not used in connection with their Ohio residence," (A.d. 30, Appx. 48-49, 1[ 31) These

sparse facts are not sufficient to establish that it was not used in connection with the insured

preniises.

Westfield failed to nleet its burden ofproof, both under Civ.R.56 and as a matter of proving

an exclusion in an insurance policy The Court of Appeals quoted Newhouse v. Sumner (Ohio App.

1"Dist.) 1986 WL 8516 for the proposition, "[W]here, as here, adversaries in a case stipulate the

facts necessary to detei-mine the essential issues presented by the pleadings, those parties are bound

mutually by what they have stipulated to be true, and that an unsuccessful litigant cannot assert that

a motion for summary judgment has been granted erroneously because there is a genuine issue of
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material fact to be resolved before judgment can be given as a matter of law." (A.d. 30, Appx. 48,

j( 30, quoting Newhozare at *2)

Newhouse v. Sumner does not properly state the law with regard to the relationship between

stipulations of fact and material issues of fact. The Eleventh District Court of Appeals reached a

contrary conclusion in Cottrell v. Mayft'eld (Ohio App. 11t' Dist.), 1987 WL 10758, where the court

found, with regard to a stipulation of fact: "Simply stated, the parties' stipulations in this matter

gave rise to material issues of fact which were not a proper subject for the trial court's determination,

rendering this exercise in summary judgment inappropriate as a matter of law." Id. at *1.

However, the failure of Westfield in the Trial Court was not so much with regard to a

niaterial issue of fact as it was a simple failure to meet its burden of proof. Nowhere in the

Stipulated Facts does Grinnell stipulate that the facts are sufficient to meet Westfield's burden of

proof. Rather, Grimrell simply stipulated that the facts that were presented were true, hi Cottrell,

the parties entered into joint stipulations of fact and filed cross-motions for summaryjudgment on

the issue ofplaintiff"s participation in the Ohio Workers' Compensation Fund. In denying summary

judgment, the Court of Appeals found, "While the record demonstrates that the parties stipulated to

certain relevant facts, they did not stipulate all the necessary factual conclusions to determine under

applicable law whether or not the appellees were entitled to participate in the workers compensation

fund." Id. at * 1. The Stipulated Facts in the present matter are simply insuflicient to establish that

farm was not used in connection with the Hamilton residence.

Finally, the factor of the purpose of the policy does not, in the absence of other facts

regarding the use of the farm and proximity, speak to the connection between the two properties.

The Court of Appeals looked to the declaration page of the policy as failing to mention coverage for
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any location other than the Hamiiton residence. (A.d. 30, Appx. 49, ¶ 32) But that reasoning is not

determinative, since under the definition of insured location, premises shown in the declaration are

expressly defined as insured locations. (Supp. 14, Declarations, section 4(b)(l)). Section 4(c),

providing one of the additional meanings of "insured location,', i.e., "any premises used by you in

comiection with a premises in 4a and 4b above," clearly contemplates that additional premises not

shown in the declaration caii nevertheless be an insured location uiider the definition.

Westfield's failure to prove that the hidiana fann was not used in connection with the insured

premises is an additional and independent basis under which the otlier premises exclusion is not

effective so as to deny coverage for the ATV accident.

CONCLUSION

Appellant Grinnell asks that this Court determine that an injtu-y "arises out of a premises"

in the context of an other premises exclusion in a homeowner's policy, only if a condition on the

premises proximately caused or contributed to the injury. This Court should resolve the certified

conflict in favor of the approach taken by the Second District Court of Appeals in Arnerican States

v. Guillermin, rather than the approach of the Eighth District Court of Appeals in Nationwide Mut.

Fire Ins. Co. v. Turner.

Under the Guillermin test, the exclusion in the Westficld Policy would not be applicable and

the Whickers' claini against the Hunters in the Underlying Lawsuit would be covered, since the

factual record is devoid of any allegations or evidence that a condition on the Hunters' Indiana fai-ni

property caused or contributed to the injury. If this Court follows the Guillermin test and finds the

exclusion inapplicable on the grounds above, it need not reach Proposition of Law No. 2, since there

would be coverage whether or not the farm property is an "insured location" under the Westfield
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Policy. Therefore, Grinnell asks that this Court (1) reverse the grant of summary judgment to

Westfield, (2) enter sunimai-y judgntent in favor of Grimrell on its cross-motion for summary

judgment, and (3) remand the rnatter to the Butler County Court of Common Pleas for deterniination

of the pro-rata shares to be indenmified by Westfield and Grinnell.

Should this Court affirm the courts below as to the construction of "arising out of' in the

other premises exclusion, Grinnell asks that this Court reverse the finding below that the farni

property is not "an insured location," as briefed in Proposition of Law No. 2. If the Court so acts,

the grant of summaryjudgment to Westfield should be reversed, and the case should be remanded

for further proceedings.

Respectfully submitted,

Jam Englerf (00 1217) ,
L}a ie Longti (0 71136)

^

RE IG , FRY, ^LVY& DENNIS, L.L.P.
One West Fourth Street, Stute 900
Cincinnati, OH 45202-3688
(513) 381-9200
(513) 381-9206 (facsimile)
jenp,lertnrendigs.com
llon in @rendi s.g eom
Counsel for Appellant, Grinnell Mutual Reinsurance
Company



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Merit Brief of Appellant Grinnell Mutual Reinsura Rce
Company was served by ordinary US inail upon the following counsel of record on this the
day of June, 2010:

James H. Ledman (#23356)
J. Stephen Teetor (#23355)
ISAAC, BRANT, LEDMAN & TEETOR, LLP

250 East Broad Sti-eet, Suite 900
Columbus, OH 43215-3742

Courisel for Appellee
Westfield Insurance Company

Daniel J. Teimmiiig (#30364)
Jarrod M. Mohler (#72519))
ROBBINS, KELLY, PATTERSON & TUCKER
7 West Seventh Street, Suite 1400
Cincinnati, OH 45202
Counsel for Appellees
Terrell lfqzicker, Vince Whicker, and Tara Whicker

Steven A. Tooman (#66988)
MILLIKIN & FITTON LAW FIIZM
6900 Tylersville Road, Suite B
Mason, OH 45040
Counsel for Appellees
Michael Hunter and Marilyn Hunter



APPENDIX



IN THE SLTPREME COURT OF OHIO

GRINN ELL MCTUAL REINSURANCE COIVSPANZ'

Defendant/Appellant

4VESTI'IELD INSURANCE COMPANY

SUPRE^A/IE COURT CASE NO.

ON APPEAL FROM THE
BUTLER COUNTY COURT OF
APPEALS, T\NIILF'1'H
APPELLATE DISTRICT

Plaintiff/Appellce

and

TERRELL WHICKER, a minor, and VINCE AND

TARA vi'HICKI:P.

Defendants/Appellees

and

MICH_AEL AND MARILYN HUNTER

Defendants/Appeilees

COUR1' OF APPEALS CASE
NOS. CA 2009 05 0134 &
cazoo9-o0-'i57

rdC)TiCE OF APPEAL OF A i^''P;;,LL.1_i!'T GRINNELL MU T Ut`iL a^ExP<SUI'-^^N^`.'.E
C€?MPfLNS'

JoLn F. Mci.aughlin (#83228)
Lcnne M. Longtin (#7i136)
REI\,DTGS, FRY, KIELY & DENN'TS, L.L.P.
One West Fourth Street, Suite 900

Cincinnati, OH 45202-3688

(513) 381-9200
(613) 381-92o6 (facsimile)
JFM(q?relidigs.com

s conitn(a^:rendil ^lone
Counse^ for DefettdmiC^Appeltant, G'iniiell Miitual Reinsurance Cornpany

Appx.001



James H. Ledman
J_ Stephen Teetor
IS AC, BRAINIT, LEDMAN &TEETOR, LLP
2g0 East Broad Street, Suite 900
Columbus, OH 43215-3742
(614)221-2121

(614)365-9516
jhl(d^isaacAjrant.con,_i
sL(n'lSc?acbrant carn
Counsel for Plaintiff/Appellee Westfieid In_surcn2ce Conzpany

Daniel J. Tenum:ng
PROBBIIxTS. KLLLY, 1'AT1'ERSON & TUCKER
7 West Seventh S'treet, Suite i 4o0
Cincinnati, OH q5202
(513)721-3300
(513)72i-5ooi
DTemming@ILIff'T.cozn

Coun.sel for Defendants1Appellees

Terreli Nrhicker, Vince V3hicker, and Tara W7.ic)cer

Steve A. Tooman
MILLITZIN & FITTON LAW FIRM
69oo Tylerst+ille Road, Suite B
Masori, OH 45040

C513)336-6363
C513)36-9411 (fax)
tJuf11ai1@IIii ttoIl.eolTi
Counse( for Defendants/Appetlees hrichaei Flunter and Marityn Hunter

Appx.002



Appellant Grinnell Mutual Reinsurance Company hercby gives notice of appeal to

the Supi°eme Court of Ohio fron Che judgment of the Butler County Cow•t of Appeals,

Twelfth Appellate District, enteredin Court of Appeals Cases No. C?.?oo9-o5-134 and

CA2009-06-FS7, on October 26, 2oo9.

This case is one of public or great general inCerest.

Respectfullv submitted,
7^

i
John F. McLaughlin (#8g228)
Lyr,ne M M. :.ongtin (#71r36)
RENDIGS, FRY, IZIELY & DENNIS, L.L.P.
One West Fourth Street, Suite 9oo
Cincinnati, 01-I 45202-3688

(513) 381-9200
(513) 38i-92o6 (facsiinile)
JFM@rendigs.com
llongtin rendi^s.com
Counsel for Defeiidant/Appellmnt, Grinnell
vlutua? Reznsurcmce CoTnpatty

Appx.003



CI:R'I'IFdCATE dF SEhN%ICE

I hereby c,ertif5; that a copy of theforegoing was served via regular U.S. 1v^7ai1 this 8dh

day of Dec.ember, ?o09, to Lhe following:

lames H. LecLman
J. Stephen Teetor
ISAAC, I3RANT, L,EDNIAIvT S-, TEETOR, LLP
a5o East Broad Street, Suite 900
Columbus, OH 43215-3742
Atto7-icys,forPlaintiff^Appeliee thestfie(d

]nsiar(1nce Conil)any

Daniel J. Teniming
ROBBINS, 1<ELLs', PAT"I'ERSON &TUCKL.R
7 ^,\iest Seventh Street, Suite 74oo

Cincinnati, OH 45202
Attonxe^ for Defev^dants^ApPe7lees

Terrell 1Nhic'Ker, Vinc•.e Wlriclcer, and Tara INhicker

Steve A. Tooman
IVIILLIICN & FITTON LAW FIRM
69oo 7ylersnille Road, Suite B
Mason, OH 45040
Attorney jor Defendants/Appeliees
ILfichael Hlinter and Nlcn•i lyn Hun ter

Lynne M. Longtin (#71136)

Appx.004



IPJ THE SUPREME COURT OF OHIO

G RINN, ELL MUTUAL REINSU RA'v CE COMPANY

Defendant/Appellant

%•s.

1n'ESTFIELD INSUR4NCE COMPANY

Plaintiff/Appellee

and

TERRELL WHICKER, a miuor, and VINCE AND

TARA WHICKER

Defendants/Appellees

and

MI(`I-IAEL AND \IARILYN HUNTER

Defendants/Appel.lees

SUPREME COURT CASE NO.

ON APPEAL FROM TIIE
BUTLER COUN"I'Y COURT OF
APPEALS, 'I'4VELFTH
APPELLATE DISTRICT

COURT OF APPEALS CASE
NOS. CA 2009 05 0134 &
ca2oo0-o6-167

NOTICE OF CERTIFIED CONFLICI' FROM THE BUTLER COUNTY COURT
OF APPEAL,S, 'I'SRrELFTLI APPELLATE DISTPJCT

James J. Enblert (0061217)
Lynne M. Longtin (007113(i)
RENDIGS, FRY, KIELY & DENNIS, L.L.P.
One West Fourth Street, Suite 900
Cincinnati, OH 45202-3688

(513) 381-9200
(613) 38i-92o6 (facsilnile)
jenzlertu^rend gcom

comfinna rendi^sll .on^
Coiuesel for Defendant/qppellant, Grinnell Mutual Reinsurance Company

Appx.005



James H. Ledn7an (0023356)
J. Stepheri Teetor (0023355)
ISAAC, B]Z.aNI', LEDMAN&TEETOR, LLP
25o East Broad Street, Suite 900
Columbus, OH 43215-3742
(614)221-2121

(614)365-9516
'IhlE-isaacbrant.com
istadisaacbrant.com
Counsel for PlaintifflAppetlee Westfield Insurance Company

Daniel J. Tenming (0030364)
ROBBINS, KELLY, PATTERSON & TUCKER
7 West Seventh Street, Suite 1400
Cincinnati, OH q5202

(513)72t-3300
(513)7-2 1-500 1
DTemming@RKPT.com
Counsel for Defendants/Appetlees
Terreil Whiclcer, Vince tlnzicker, and Tcira llr7iicker

Steve A. Tooman (oo66988')
MILL.IKIN & FIT I'ON LAW FIRM
69oo TylersviIle Road, Si.ute B
Mason, 0114504 0
(513)336-6363
(513)3336-9qri(fax)
tooman@nifitton.com
Counsel for DefendantslAppellees Michael Hunfer and Mariiyri Hicnte.r

2

Appx.006



Appellant Grinnell Mutual Reinsurance Company herebv gives notice, under S. Ct.

Prac. R. 4.1, that on December 8, 2009, the Court of Appeals for Butler County, Ohio,

'i'welfth Appellate District, issued an Entry certifying a conflict under Article IV, Sectlon

3(B) of the Ohio Constitution and Appellate Rule 25, in Appeal Nos. CA2009-05-134 and

CA2oo9-06-157. The certified question is as follo«rs:

Wnien construing an insurance policy exclusion, does an iiijury "arise out" of

a premises only if some dangerous condition exists on the premises that

caused or contributed to the iujury, or must the injury only originate in or

liave a causal connection ivith the premises?
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IN THE CI OURT OF APPEALS OF BUTLER COUNTY, OHIO

;aDu
B LITLER

ERK OF

WESTFIELD INS. CQ., CASE NO. CA2009-05-134, -06-157

N r b pelfee ENTRY GRANTING MOT Ohi,^. ^ , I NS TO

vs.

MICHAEL HUNTER, it al.,

Appellants.j

VCtC1 lrr liUNf'Llcr

The above cauI e is before the court pursuant to motions to certify conflict to

the Supreme Court of bhio filed by counsel for appellant, Grinnell Mutual

Reinsurance Compan)j, on November 4, 2009 and appellants, Terrell Whicker, a

minor, and Vincent anq Tara Whicker, on November 5, 2009. A memorandum in

'-, +i-p_ ĵ^^j•.v: ^"1 t^ t^•e iieoti0^1S t0 rarfifii i,QnfllCt VtiaS filed by CCi:nS°I ror appellee,.,

Westfield Insurance Cqmpany, on November 16, 2009.

Ohio courts of al^peal derive their authority to certify cases to the Ohio

Supreme Cou rt from S^cticn 3(B}(4), Artide IV of ihe Ghio Constitution, which states

that whenever the judg^s of a court of appeals find that a judgment upon which they

have agreed is in confliet with a judgment pronounced upon the same question by

+al^,d D'i CP.F.PEY4TER

another court of appeal$, the judges shall certify the record of the case to the

supreme court for review and final determination.

Appellants argue! that this court's decision is in direct conflict with a Second

District Court of Appeal^ decision, American States Ins. Co. v. Gurllermin (1995), 108

Ohio App.3d 547. In GUillermin, the Second District held that an injury "arises out" of

a prernises only if someidangerous condition exists on the premises that caused or

contributed to the injury! !n the present case however, this court chose to apply a

. • ^n . u`d:TNfhd I^ IL
definition consistent with a decision by the Eighth District Court of A'ppeals_;^ r Er,^,L

2

_____._._ _
II Appx.009
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Butler CA2009-05-13i , -06-157
Page -2-

Nationwide Mut. lns, ko. v. Turner(1986), 29 Ohio App.3d 73. In Turner, the court

defined "arising out" f as "flowing from, or having its origin in." With respect to an

insured premises, thJ phrase was found to indicate a causal connection with the

insured premises, no^ that the insured premises was the proximate cause of the

injury. td. at 77,

Upon considerption, the court finds that its present decision is in conflict with

the Second District's qecision in Gui!lermin. Accordingly, the motion for certification

is GRANTED. The c^rtified question is as follows: When construing an insurance

policy exclusion, doe^ an injury "arise out" of a premises only if some dangerous

condition exists on thF premises that caused or contributed to the injury, or must the

inj'r`y' only originate ^I:^ or hvve a causal connection with the, premises?
-

IT IS SO ORDFRED.

'tr`vliiiia W ung, Pfisid

Robert P. Ringland, Ju
7

udge

c
A. Hendrickson, JudgeRobe

Ci dJy ;. [ PE
-n^^Ca." i.L?^If1ij.^•

fd^.
RU' ^7^^i'Y ^

Ihit WltritN [c,^ 6f= A
d('1FtLFJ-)jTHE ORIGS4

ER
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IN T'r.= r^O'JF:T OF P.PP=S

T1FJELFTHA?PELL' ic01STRICT OFOHIO

BUTLER COUNT(

Vv STFiELD INSURANCE CO(tiPll"ti`",

- Vs -

C^^S=_ NOS C'?p09^^ ".34
C42,30 57

Op I) N
10 +'25i 2DD9

IJICHA^L ; IUNT=R., at at.,

Def^ndan±s_qpp an:s.

CIVIL,^?PE^ ^OtJi BUTLER COUNTY COUrtT OF COMMOIv PLEAS
Caae No. CV2oce-G^-22?5

^ h^ eor, 2D0 =. Brcad 5'tr>°t, SuiTe 9nD, r.-1=.'mnus Ohio
Jar,rs H. Led, :An, J. t_P,. n T `

for plaintit`-apP°{I'=, \f r°stTield Insurano° Company

Sisven A. Toon:an, e9DG Tylersvi(le Ro.ad, Sui`:° S, fv§ason, Ghio 45040, for dsf°ndans-
^appelle°s, Michael and Marilyn Hunt^r n0"

Cani l J. T mmmg, Jarrod tJ. IJiohl°r, 7 W est 7ih Str°°t, Suits 1 400 Cincinna4i, Onlo ^J^-

for d^`°-nuants-app°i!°-°sT°rr=ll Wnicker, Vfnc=_ and Tara VVnicker

John F. fJicLaughlln, Lynne M. Longtin, On° VV°st -ourth S'trsct, Sufte 90D, CinCinnati,
Onio 452G2, for det^ndant-aPpsllant, Grinnell Mutuaf i:°insurante Compan,v

ri-NDRiCKSOf^l, J.

va' n an: aPF;eliant, G i; „sP, IJutual R°insu ance Company' ^rinr. ll), pp ,ls
{^}

antip summary ju'J9mvnt in
t ^ion of tn_ Butler County Cou t of Cos'jmon Pleasa g g^

iaVOr of .7'i^InLlii-ar7:`°lt-WesiT!eId if;SLlian^° ,r..JiTlf.^any U^=T%nd3i i:-aPp^liant,

Appx.011



Sut:ur CA20o^-C^-'^3`
r.A2^,^^- - 57

I°rr211 L1^nl:^:°C, :;S'..^ .--^.,^^. ••^^ =?.'S LC°CI-lOnui thB -Lr^a',^.OUi C TD '.i•°ily h!S nlOtlOn i^'" SCiiYllTiary

. 1 _ n^ rha
lud'^J^hent and grant S'Jmmarj IU`7gm°'^t ln iaVOf Ot^n^^S'ii!°Id. We ailr,'ll L.^ oi'.,.

tri7l GOUt"t.

{ 2} in 2001, whiia both w-2r minors, Terrell Whlckar and 'nis cousin :^.shley .^, vin,

vti'are involved in Bn accident wh°n the ATV's tnay were opara'ting collidad. T ne accident

I^I:Cna^4 and I^lartlyn i ,Un?who fOSICOIn HHi?11ii0n,
-In0 lara ow.10-,^. byOCCurred on a 7arnl In

and ^ ^J^^IICl:2^r and ,Gi!'L'f'S g'aWnl^,I:er fi
l ed 56^,anairlsi Arvli;, %\rvlnl5

^Ohio an^ u^ 2

par-:n^:3, and ir,e '',-UntB`'S to re.
'"AV2r iD

r the IJO.^.^1'ly I."11UrIeS r1° SL'.Sialn°.^in the aCCI6vfit.

{¶3} T'ne Hunters' ;,amilton residence is insured by W°stTl°Id and thelr Indlana fa-m

is insurad by Grinn°II, Wsstfiald rllad a doclaratory judgment action againstthe Huntars and

> t Wes'Tr:ald wasa d-c;aration t a
Grinnell, and Grinnell nled a count°r-c'a'Im, seeking

oblioated to shareIn the cests ot the Huntars' d°sense and anY ind°r'-'nity or, a pro ra'ta basis.

^{¶4} Both insuran^.e compani°s and Whickarmoved iorsurnmaryjudgment, asking

the ceurt to da:armine whaihar'JV°s'a;ald's policy providad cov°rag° tor tha c;aim.s asser ed

s. The trial court ruiod in favor of Wes iEld, finding that becausa tha
a ainst the Huntar

accident "arose out o` a pr°mis°s° that was not an "insurvd lo ation,"'tha W°s r^efd poiicy did

not covarthe Huntars' legal da`:er.s° and indernnlncation.

r5} Grinneli and Vdhickar now appeal, raisina the following ass^nman-s oi error:
tli

'ij^} ' TH T ?I?.L COUrT _R==D IN Gi=:ANTiNG SUfJ.Ni?Rv 111 D(` .I^r;_p T IN
{

:7p,VdP OF VV=S T FiCLD ANDDEENYiNG SUMMARY JUDGMENT IN FAVOR OF

G^INI^^LL "

^ 'oo`writin `hissingleopinion.
pq ^) we suz s orite - or oii tfl s zpp s -or our

c21_n^ - (.A.=es a..c^or n g .o _o P. o9.r,,...^ainc....,4Wc..°i•_ P
•J^, e a.se _ ua sponte remove inese ca

2. T is aciion was id°d in the
-'e ihon Coun*.y -om,mon Pleas Court prior ip Vvesri..lo Ifung ^t-^ i ^nr

decizratoryj'ud9 : °nt aci.ion.

Appx.012



^-7^n^_^'.^_^ ^.l

7} H= ^1 ! COU^ i ^=r^D IN GR^NTING >UIJIf,AHY JUpCi3 =N i i O

VV=STFIcLD AND DENYINCUMfV".r-'--.Y JUCSGIVIcNTTO -'rt^:VVHICV< nS."

in thc aSSlgnm°n?S D? ^=rror, .r.^rlnn911 and thB ^^hICICDrS HrDUs inai ihc ti a1 DDUrf

nl:sCOr`.strU°d IWO terms pDl:2:y1 and thereby I;71p,"p.-".-^.rly gr=ni°'7

Westneld's mo'tion tor summary judgm=nt, This araumen`-, lac4a merii.

t°!S} I n'S CD!,'r'^5 r^Vl°w Di a Snal cDui f's rliling on a summafy JL1ogrrt8nt mOLID9 :s '-°

3yraV
Jmlrn,'C^.-'mo^:i p 1llo.G^2CCJ7 D D^3,Vg^'OI1D-3 3:(. CIV.r ^'raquiras

nDA ^.

ti:at in°r0 ^`: no g°^.'-Iln° I' Slu^s `^f,maiDr'al i?•ctt0 bi° IItIGat°d, th° mo'Jln^ p^rtV Is ^nIIti°^ tc

judgmsnt as a matter of law, and reasonable minds can come to only on° conclusion being

advarsa to the nonmoving party in order to grant summary judgment. 51ow^ay
v. Nidlard

Acres, lnc., i-ay°tte ApP. No.CA2D07-DB-D30220D8-Ohio-3G^r7, ^(B.

{1,10} When construing arl Insurance policy and its prov>lons, "t'ne role nt a court is`^o

give -^I,°.Dt rv Lr'..°. intent Pjtn^ rGrl^^'S tD the agreement. We °>.amlr'..
'. L11.J. I^SLli0.1IV'v conT."a'-t

,- `hat the Int3nt of t^'12 par[I°5 Is r:Ti°ct?d In Ih° iangua02 °_'sDd in ih°
as a who!e and pr=sum° ^

poiicy. We fook to the ptain and Drdl-
liary meahing ot th°- languaae usad in tha pollcy unlss

anath2r me aning Is cle ariy aopar=nttrom'the contents ofith° pDlicy. VT-arl the lanauaga or a

wri ien co ntrac,t is cl=_ ar, a cou rk may Ieck no ?urthe- r than th_° writing itseli to nnd the inte nt oi

'ha pa[.1°s. k.s a matDr of law, a contract is unamblgU.Dus if lt can be giv°n a d=Tlnit° {Bg?]l

me aning. On thn- other hand, v3
here a contract is amblguo!'s, a:^Du`L may consid°r ^r.trirsi^

evld ence tc ascerrain th° parti.°.s' In:ent. A court, nowev°r, ',o nDt perI711tt°d to alt2r 3 iavJTU^

contract by impu'ting an intant :;ontrary to that axprassad by tna pariivs."
0v`2sins. Co, v.

G-a;u;is, 100 Ohio St.3d 216, 29G°.-phio-5849, `R 11-12. (iniernal citations omitted.)

^,^CorDln t0 th9 H^ant°rs' pDllcy with ^I6stTl°Id, pDrsOnal I{at}Illty CDVcr o^° does
, .- `^

no; apply °to'oodily Injury Dr propeTy, da nag^s^ e. Arsing out ot a p; misss^ (1) Ovaned by an
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3ut!er C A2D09-^^1
Cp^6n^ ^^.-1`7

rs°urad, " fr,at is not an insured location."

^^^^} i r'=- Pr5' i5>LI° for VI°VJ !5 ir:^ 8^GI106ilOr: vi `3r!Slrlg out Gi a D';-!T115c5'^ when
L li

SSt°r .^.ISti :8flt^'t7l!°_^ t'''.^ t°-rm in C71i^:r°nT'cshlDl`:S.
ccnstruing the poi!^Y• in Ohio, wo ^

First, the -ig'nth D^'.5trict Court of ^paais, in Na
onwid^ (^ut. ,-i,^ lns. Go. v. Turne. r (1 go^i,

2° Ohie App.3d 73, 77, 'n°I^ that "''=rising out o'P maar.s c°n°r aAy'flowing from' or'having i:s

^a^.- ^=^1°rall ^ Indlcat-S a Oa.:Sai. JiF.^Ct10'l W^_(? the 'S'.1r83 proPc?y, n0^
^rlgl^ In.' I rl8 ?n'-'- y-- )

COnv^^' il.,II- `OCb th^ prcxii^a{= aus of the injUry." soly on^
that the insured o-°, ses

uistrict Cour! of P.ppeal°, in .timerican States Ins. Co. v. I-- uillermin (195), I OB Ohio App3d

547, 505, found that an injury arises out of the prem'ses only if some dangerous conditian

^-xis:s on the premises t'rat caused or oontribu:=_d to th° bodily injury.

{T,13} In granting sumrr,ary jud9n"'ent to W°s-,T!eld, tha trial court raiied on the
Turner

definition of "arlSi ng ou
t Di,', and analy'°d ihe Oasa In terms of aOaUSal cO-nn°CTlorl instead of

a condition on the Hunt°r' farm being a proximata causd of the WTV accid°nt. %''`=r

e e with the trial cour t and aralyz^ the los° at
viewing O'nlo's Irsurancs case law, Wa 3g'°

b3r Tor a causal COnrl9ctlpn, rafh°r than a pr0)ClmatE CdL'S3.

I4} V\(i11':0 the Ohlo jtJp.'e^?° Co!Jr"i has not Oon9trUad "ansin0 ollt ^^,i' In th° CpniaX-^

of a hom°ow'
^^=rv ^' ir,su^nce policy, it has intarpic°d the term W an revievding summary

rying uninsur^=d motorist covaraov. in Kis1^ v. C^nfra! N'at. Ins. Group o{

judgn^eni,swards denying

JriBiia
( 1381), ;i/ Vh10 Jt.-d 41, tn2 OOllh found `.h?.t ^ih° 0°C°d.-'i:-iS unlnS'.lr°d mCTor'St

poiioy did not apply where the d°cadent wes unharmed du7ing a car accident but vvasfatally

BhOt Dy thc drlver oi th° Oai tilat hit him. There, th° :OUIi cOr',slu^r°d Wh. =th^r the ShOOtli1g

cl)Lit `lil2 :.inIi15U"=d`^ DIVn,".,r51•i17, ri1aIntBnanC3, or use of ti^= linlnSUi°d vehicle, and

ToUnd'ihattn8 sh00ilng UIU not. The coUfC reasOnB` t^`lata ^b'^.1t f0i' analy5i5 i5 In3ppropriat8

t0 ,,^.criilln° Wh''-^ 1=r r'^Ovey sho'-ICI be alloVd°d UnC°r Unl^.sUr°d mOtOrlst ArO
VslOrls
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i __n 7 (^ (1 Q_;__

i I.'.7LII'^"S 8` :f'° ^r'aln Ci eV°nTS rSLIILI-^.C'
j Ir tn2 aCC1C nlwa5 L1nb! OK: n by

, d. atun ''°u io th - - = of th
,

t:,a lnicrvention of any eve i -, .^ ^

^i1o} Fcliowing t'rr.s pr= °d°nt, tnebourt in Lat:anzr'v. T,-avel=rs Ins. Cc., 7? O'nio

St.3d 05L, 005 Ohfo '^g0, appiiod Kish's ca;.'saI conn-ction tastto d°termina whethar the

i^.sure d's InfJri°s arose DUt of the LInIn.SL1rBd nlotorist's ITaInL3riancc and L's°_ of his Uninsur°d

c9r. in La-r`'.'an-1, iunlnsUr°d mOior!st nli the InsUr3d's CBr, TDfC°u his v'ay IntD her z^ar,

kICIi a.n({
. 7roV= to an Unt:nJwil loca1.1'J'l wh, „'2 h a--- h er. The

ap pl;-d tna ca'usal connaciion tast and found that the poiicy did not cover the Insursc'^s

y were sustained as a r°suit of the "aESal^i2nts own brLltai, criminal
rl°5 b°CaI:=E th°In)L1

conduct," therefore breaking the ca'^sal conneetion betwe°n the assailant's use cf his

uninsured car and tha in>ured's injurias. Id, at °54.

{SI'^°} 'wotn CDurrs UonsirU°d "arising out Of' to r°q111r9 a 3au531 Cpnn°':tlon, and

n-Dith°r tha Kish nor Latfanzi court considsred a proxirna+.e cause anaiys':s w'r.an dat°rmining

if the injuri°s sres2 out of t'ne uninsurad motoriats' usa of their vahloie. T h° way in whfch

r ^^^rai C^LIi r5 aDDiy Ohio IR9^.]ranC2 luw a!SO SUDporTo Oiar Hnn

I y a15. . ._

U
{¶57) Re'^aesad ai'<^'r both

Turnerand ;uiAarn')rn, tha niied Sta:cs Gisirict Cou for

;ha tvorthern Cistrict of 'Chlo consldared how Ohio courts would appiy "arising out or"' in

insurance cas°s. in Owens
Coming v. Nat. Union Fire 1ns. Co. (Iv.D. Ohio Mar. 10, 12g7)

IJo. 3.05 CV 77D'D, tha ccurt consid°rad bofn Turnarand
Guiliorrnin and found that "tha -°rm

'?r:51ng :)u': of ci=a.riy re3,'Jir°s a Ua',=sai ^oiln°cLIOn, bUt dD°S ilot;°quir° prOXlmat°

Id. at. *15. On app 3i , tn o_ S^,xth Circuit rsviawad the
C715tn;t Collrtis d°clslDn t0 CORstiue

e ^

"arsing out of' on a ca'!sal connection basis, and also took into co sfd^ration the Kish and

L 87L8nZl
crn_S°-S. ib° SIY.Th rlrULl(t, whi i e it royer5ed trl? 'J15trlNt c3uris dec i sion to qiani

csllad for a ^ausai connoction and did nct
sumrnary judgment, agreed fnat the analysis ^ -
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rc^6pg_0^-167

mir:ation. 0^ °r s Cornrng v. tJai. Unidr; Fira ins. Co.
a?npit^y a prm:imate ov_^_ ___..,.

41097'):257 7.3d T24.
' = t>rm di'r`c ^nt!y, t'ne t^rm

=r jh^ci1l1 k."BT.1Oa NJ 3
"

r :nVBr
arc= ` rOV!Jldn lri ti'.=- NunLiS' HION' ,

!S a1-1bIC'JOLS and W- inLS` CrJnSTfu : in5 p

ti c Gl:aln and DrClr:ary mOanlnO oT aris':ng Ollt 6T," a8 wCil as qlrOCiion'17.^,rn the Ohio jLip

p!,.,I; and te d^LaI DO'JrTS=?ilOw LIS tD asC2^ ^aln the odiln!:0 I°^ai rr i0anlng Di'^:n0 t°rr71 Sd ii18t,

as . . .
5 a ri ct'=i J' lav,1: a.rc:nC° dnu a^%t Is unarTlUlq'JoL's.

{T19} Ka°^r^ln9 in mind tnat a Dourt iIs not p^ m^lt'^°d to alter a lavdul contract by

imputing an intent contrary to that eYpr°ssed by the paries, applying tbe term as requiring a

causal conn°ction instead of a cDr!dition on tne iane^ also compo s v^ith the policy its°If and

the way the partivs reasor:ably understood the ohrase. If we were toconstrue "arising out oi"

to require a dangerous oondition on the land, we would not only be changing the languag' Dt

e ph,rase ls used in the
the poiicy, but also circumveniing t"h= pa^in±^ntion _vary im th

policy.
the exclusion appii°> to bodily iniury "ar:stng out of a

{^?p} Ps the policy reads.
iaa rcadlmOt arlSln OLIt Oi a COlICICIJ(] Ofi a p"P ',SeS. li W`a' W`=`rc t'J IfT1pUt° 5u%h a il:^:

prem.-.-s," n g
the p It Is usad mul2lpl°

^nrase "ariaing out dr"' would hold an illogical appiica'tion given th° way

enyther policy
m°5 throughout'th° cdntra t. Saeoitl'=ailY: th° t°rm Is also us°d to In'troduce o

, clusicns, inc':uding iniuri=s or proo°r y damag° "arising out of'. (b; baslr,es=_ ag°d in by

an 1I'15Lf°d^^ (': ) a rernal pr nDI01n^: (d) ^'=u°rir:g oi Or lall:lrc l0 r; rivC=r ^r0'.cSolOfivi S^fVICcS;.

(s-h) own°rshfp or n':ainienance of a motorized vehlole, watercrait, or alrcraz, (J) trarsm'sslon

-acaK 3i mDl°>icTlDnCDi,"pD:ai pUnl>hfri°nt, Or znys!Cal Or
5°):L'of a communicable da (' )

'°O US°, S&la, Or mantJf aCtLira of a CTJnff01i0^ SubstanC°. VVIll'c CDr'SIrU{ng
n.al aous°; or Th I

'h=S? Dt^°r °XCI'!310i^3 !s Illog^lcal. th°

"arish,,g out Of t0 fsD,uir° a danC.:rDUS CDndIIIOn On i
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^^.2J0C_``1

Sal connection cOTi^IilOn PrD"^
'uc.^.5 a r.^iDi^al ap^JilCatlOn qlV^n i^O ''^.ain an^ Or.^^^IGON

detiniti.or, of t°_ Ph'asa.

:.0'17OcTIOn _°st we TI'l^ "ihattn0 AN v001'Isn', ai OS° OOt :i1 the
^

prms^s. SoecitVcal!y, tha accident lnvclved tvJO childran riding ATV's on ths `JUnters' farm.

the . ,TVbecause
I ':: iariTl Vv'a5 IT^Or° than just the IOcatiOrl VJrc il'.° U^..IJL

Vvnlckar was ridinQ, ai
t',`i_ ilm =.^.i tr:0 aOcldc'it was purO^i ^a50d f'Jr nL"n 10 n^

,^.Ora4° while at ir,°

^ ri8 c ^('', I^^
,.. ,̂.ddi'io^all ^ ^areni6 OVJr'-l] the

the -arl ^
^^aryO n in a S^1°o

^̂
n i.. i

iii, ^.nC:'fv?o' . . ... . .. . .. .. . . . ..

-
sh ^^-^ riding at the time of the a

r.. ^̂i n
,,.nt and spocifically brought It tc the tarm for'ner ia rids.

^ r a^

/-',sstlpuiated, the L,, I V'S were r°cr=atlOnal v°hlClc
"35, not intended Tor u's5 on publlc roads, so

that the tarm provided the opporunity and occasion to oparate the /;N's, whlch causally led

to the accident and VVhic1 ar's Injurias. Because the accid=nt flowed from and had its erigln

in the farm tl-._= AN accident and Whicker's r°sul'ting bodily iniuries arese from the premis°s.

We also note ihat because they owned fn° ?arm., the Hunters woe made na 'ry to VV`nlckx's

-' ^nd fnair ownershlp ot th= farm is the only ocssibla source ror V^hicka-s c!aim that tts
C^alrn, .-

i^^_ ^
-;.^r;t6rs had a duty to pro:a^t nim firom inluy as an inv,.^...

^ivL}
The s°Con(7 uaU2 TOr 2dlOw Is vJh°tnBr th° farm is an InSiIrBO IoOatlOn unQOr

the Wes7ield poi0y, which d°Tln°s insured location as tollows!

ti
123) "q. Insurad location means^ a. The rasidanoe pramises^ b. The pa!t of oir^°r

DrOiTrses, D"inOr sL".1;.'?U"c5 aI ild grounCCs used by you as a'°s!d°nc°_ and^ (11 ) VVIllcn is snOWn

vau during the policy p°riod foryour us- as a
^''s acqulr°d by =in the decla;ations^, or (2) Which ^

esld=nc_^ c. Pny p:am!s25 us°d by you In conlleCaOn wfth a prBn^I^°S In 4.a Ond 4.b a00V°'^

7

d. Any part of a premis°s; (1) Not owned by an insuma, and (2) VJhere an insured is

^ ^r oq ^^ .o r^, add- anp i^rtva ms Dra^alyce >7) p^-sic
cr af act

^deo'iii*.y th 'rsu^;:ers ", ay nav_ '.,:
-%-
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i., .^,^
Zci j1^0"aflly "=SlGing', v. \IaG"i i 18nd, Oih'cr i:

^Ran "arm iJV.m._d..' 'n t.P,.^ ?D

f. Land ovdned or rrntod to an Ir•surad on whfch a ons or ivJo tanlily dUl is being buill as

a resl tor an insu'ed.°

^¶24^ Givan t'ns stipulatsd `ac^ and a^um^ns batorethis court, the on!y ds mition or

IngllBd iDCa710n tnai may pOS51bly apply is TD'Jnd in sSCtlOn C., WnICh CCv°rS flny pr°nnls°s

used by th° Hunters in connaction with th^ir Ohio res'id^nc°.

T i19tf131 COU i., in tlndiiiy^ t ^
..: S te '.^rm IS nQi 8n I'^:9U'°C'

F; o-11 08, in

^rson v. ^a m°rsJrs. D
Cohlmbus, inc., O'Zav;a P,pp: Ivo. GT-06-D31, 20G ^ Ohi

V3

hlCn the COLIri nOi°dthr°= iaCtOrsioCOnsid_r in determining VJi';-in°r a p'=1ll!SBs is US°d in

th Insursd rssl^ence: (1) the proxlmity o` th° pr^mis°s, (2) =he type Of Lse
Conrt-Ctlon with

of the pramiisas; and (3)the purpose or'th° Insurance poiioy, as a vl

{" 26} Regarding th° proximity, the stipulat°d `ac#s establis'n t'natthe Wes l^id policy

b^.d^'-,
CO'^/Crs th0'f'IOnteI'S Ohio residence, Whl^'th= ia.fm !S ^OCBi-Bd aCYoSS Statc -n r3 in In IaRa..

While th2i 0 IS no i_-St to °Stabl!Sh h0'v Ci^SB a i0C3tICn h2S to be in O Ld^f t0 be in

prOYlnIITY Oi d°iiG^li is T^aSor ^^bl° -i0 d°tBfmin° inHt a iElfm fnll°5 away and aCC^s5

' Ohio home. 5_° Person (noting tnat the
s,ate lines is not in proximity to the Hun.e.s

!,lnli:surad IQCatIOn was not prCXlfTi'r.i°ly ioC^:ed to the Ins'ur°d "6sid°nC° VJh°ra the SecondarY

pr2nni52s VrHs IOCat-d in a Qii'^°rBnt city than tf;° I^sur°d r°sld°nca).

^?E:r -̂  used tllB tarm, til° siipulat°d t$=:S
{^27} Concerning th° v,^ay in v h,cll Che '=;,'

t uS?d In ConjunCilDn V3 fih the ylJr^'s' OhID r°sldOnC=-
=S^aDllSh iha t^n° _ InOiaC^a ^a fm VvBo n6

In tila ii131 Col:r='s d9ClSI0nIt nOwC t'^at Grinn°I!. ,.
'^r6vIG°^7 no evidence to y'^Ip^yc3t iai the

'lun-ors' home In Ohto. Grlnr:ell novd arg^^es on app=ai
h thefar m vvas us°ci in conns.-t^on vdi

nlmary judgment, it had th° burc°n toprove that trs
:hat o^ca'.'sa ``^^s'^i'fd moved t or su

^'fUln`Pf9 Grld nOi US° tr'^0 ia^l In COnn2:t!O'1 VJitll tt`.°IC Onio home. W° agr=.°' WI"lFt Gnnilall5

Appx.018



'1 '.SI^8O Df a uir°. Tl. f'2S0'd D S
355°rLlOn Lr:ai ^^^ ul=i0 I"^.^7 Tf^° aJT.7°^ OT Cr0

3 i, ^J"Ut V

trOr"i SUrllf7l8f;^;,U'igrii°n:,,r,^^35Ta='L^... h=1d'ii'S Dt^rCBn 355=."Tlny:". = aJp11Ca'Dlllt)r

Dr a pol'iD^i a„ol' ^sion. ^on!in.=rrat ins. ^o. v. Louis Na x&^o. (19^0), 54 OhID St.^d ^ ^.

c
* ^$ ^rlnrl2i^ aSSg^S ti^iat ^°^a::SB tn° p'ORL°S did nDt Set rDr[h anDU]h TaCT.s lD

aia ^ OnUI^ '3

C?2.'-'
Jrfnlil_ hDVJ Tn :'iSrS US°D tn° Indiana ia'nl, tncr° 27CISt5 I:SU° OL r^:.a°rl

tP
a t so fhat summ3 yIUdarant VraS

Imprc l-Yd CDnV=_"ssy arpues tha'. e Yral

c-e
tD dat^r`hl""_ ina`. `tF° '^unS`' ^I^ fiCL^..'S". :f^.- -arirl In vrlf .JIlCTi011

C061^ i:3^ 9nD' '^n °Vid°n

wi'th their Hamiiton r^sfc°rlce. In the alternative, Wes^Msld statas, "th ;r° ''.s a pcssibiiitY ot

^^nuin^ ?ssu°s over this critical ^actual issu_°. tn that event, the Couri shouid rem,and the
y

Case so tnat aoditlonal aVlden'Da might be obtained and pfes°ntea on L;,,at issue," HOwave:,

by

s ar° DOUn.. Cy inBir a'^rp°nl'n?.~
iA ..i uiatin the iaCis, the pSrfJ°

VIftL.. of S;p y
rlrst

{f29} In IJow'r,ous , 1980), Hamilton App. IJo. C 850e 65, theSumnero v. n 9(Au . o

Q nl ° 1lt to tiS
DIStf1Ct COnSId°r00 an 9pp°3^ Ctin° tflal CDtlft's dBGlsiDn grantln'^ sunlnlaN Ju-

fssu° of
d nstipu'^at=d tacts.

ral sa^t ^r.i>±ed r=_ g t:,^^ir y ^^su1

Ap^=_I!a^:s argu^d on appsal tnat a g^nuin^
app-

aIteas'G^aser^ ,;dfan:a In a^irmirg the 9rant ot su;^rre!V
cardi^

m..
imp30t siip.h

=d = ti,o`^ra Dn the sumir^ay iudgrn=nt
at,2.Ot5 ,

judgrnent, tne court ^,^

proz:'°ss.

{730} "A siipulaiion ^^^^^
Fs' r-^-n COn:^S:iil r,sr.i3s °vld_nCOS an agr3Cr.lCni b°tvd0°n

^.,.aaQiC^t. ^t: nl°nt Di tn°
=i lor^ I 0 ti . n`l t^lat 8 SiIpU'i2LI0n IrJlntly made !-=p-..oCnLS an o

Y'k ^' ^ ? ^^^

llt° TOrth3 evidence which WQUid Oth°fvViS° ^=Vc 'i0

i3C'.S CT10t°rlalt0 the Ca5?:
(t IS o SLIJStii

^_ y ^'^,,.

^'PsF11_OnLiy, VJh°n a sLlpud:atl0n of IaCT.s {i
I> Snrz°d YJp D u^

SddUCBd in OpS;I COJft. n . '

`J°'Sa ficS in a C aSa, `hS Lri° r O i `a C`.S IT,Lst aC:
.37t VJ'r:3t IS ; -' i0r[h as a SiaL°iilSlt of SOil':'C7

dd

r ^...Il.th^VV'nic.r ^endth h^:^s^ :a`aIl
wa s i^n c^ y cou^sel'o''J:^es + 'd ^ ln

=a^eed ic tt:e >uo,
4, The 5[iFu e.i.,n oi sc

ni^:eo ^a^s.
^.._^
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-u^-
^/.)'^M

_ ' `'i°- `-, ' ^ =^•.^'.•-;cii°-r!t, i il°.'r:ior0 li 'S
'S 'Jnd!Spl^tad 3nd binding llpc tlr° uar^-= w tr.fact that

tha't tha ls e oanuina issue of rnatariai
•.7a'aJp)ilCwi i0r t'.'1° ^p:'P-iiani> `.D a-s°fi On

a^v 3ca

pp=i3ilv0 Ta0'.s and pia: InD
^aVln^ s^l ,̀•^ul^.=d •

;aCt VJh10h ;T14St Gc r°SDIV•d a?ar '^ i

th_m°=iV'-sI r'''-'I`an+ly, in a pC5ltlCil In VJnICn ihBy musi b° h=id t0 have Ogr
:=d D G- bC;Jnd

i. ^ u :C iacT^ti/h=r> adversar, ^
by thes : `ac*s. V^'a hold th+at ^_, as hera, in a CaC- stp'^lai_

, osapaiesr°
nuai !CS" ^ v' ^

-°r 'py i J'O"-_Uli s a

naC ,arV TC :°rrnir'

bound mutGa lly by vdi at nsy rav e s^ipu Ueu to oe truo, and tnat an L^rsucc^ssf I I+trant

ti ia: a m0`IDn ?ar 5!"I"nl3 ry
IUd-m°i it has b"c=n g'antB',^ °rrDn°Jusly b°CaUp°

„unnot a>s^e r',-

t
II'•ar, is a qenUlri2 :

O>U° Of n'io -"IaITaCtO be r°601V°^ b?"i'pr0
)lldgnl°nt Can be gIV°n as 8

. ^,o c_„>_ i1-a

matt°r of law. By irrinating the need to adduce =vid nc to =s;abi;s'n the 5, ":-

sr p4tan:s avoided the trlal thay now seek upon ramand. Naving once had tha
plainti,:' app-

rJppor[rJnlt)/ iD i'^aV° th° TaC:s decided
in an adv°rsarlal prOc°.^̀^.Oing, they Oannot now regain

=d Thay ar_ bound by thei
'that righ; by c!aiming that som° tact matarial to their cause ex',s^_ .

acs a;reed upon and by the!r'_presan.a#ion that, wit'nin th
e s.ipula(ion, tLe court bslow v,+as

^gal issua Id. at `3-`4•
ai_vn all t,ai was n d d to det rmin the !

^ t1 T'nar-fora, and ragardiess of which party heid the burden, the
=acts as

Hunt^rs' Qhlo
stipulated, do not °stablish ar,-y iink or relatlon5nip b°t"'a°n the farm and the

F°sid: nce. Inoicad, th° Tact6 °staOllsn thai the Hunters r°sl^= 1rr HamlltOn, Ohio and that

'^rlnnulld"-IOTaOVv'.-o^^g' ^=+ni!6y," WhOrc
-as Ir'ssLlt0s i^f0

.,(^•_- _̂ :Iefd insures the HuntWrs und°:_

-i unt^rs u^d^r a"arm policy' fortheir Ind^ana prop°rty. ?.^ atipu=.at°d by the pa ties, th^ farrn

/' +^"rnCl. / flnd running wa'-°f, and ti i^ iand
Wa.s L'C3d in pcartio

prpparly Includes a hou>a v, ifn a^^- ^ a
sd the part;°_s, the ^,Ns "v^/°,

store and provice a p'',ace to rid= P.TV's. As d^rln by

°s1gnBd anG used 7pr r'^'pfOatlOi ai Lsc and norl•^ a and venicles d
moiori_°d +and ^onv^yances

^ on, tr,° `acts °stabi`sn the Hun:
2s^d ^n t r.^e stipulan

TC"' ^
a

griowtural and Veisu'° ti er
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._IJ(lo.-^1-_ _

.^n 'aSIOB''.0=.
lr arn-^., and i ii';° Sarm Vvas nOt l.^c^ In O_^,rlriOC^lOn l^.9in'i ^li l ^' p0

LO° '7i ;hc i

i, < '`' 9rSOR i:si, an.. ;̂ Gasoj OnT7° Ir:SJ'a^,C= pDli:y
i^32} :.su=rding't'r.a, st a. ctoro::n

as a vuho4^, it is apparan't'that the Huntdrs Intandeo the VJos^lold poiic^r to caver thair Ohio

racl^°!lOc 8.r:.d tne ^rlnn^ll,pDll^`y'i0 _O'^''^r'arm. SGB:!TlcaliV,t-.=DnIV(^r=m^^5 Sial°.7ln

-^ntlon
pO11Cy a the H!1n:Or5' J'•1iO FIDn?.°: i^° °C:37aL10i1 p?`a faiSs '*.o n

;,OV°ra0° TOr an)^ IOCatIDn Dth°r tnan Lh8 ^^'iamlllOn rcSldanC°, anu t^E I^,Olana farrll is nDt

In `.":aiNo'llcjy. i^dd I'[lonally, the ia0`, ti: i Lh° HUn:2-5 cn' :.a to Insur8

their'r:amition ho;r.'e under a homoown"= pollcy and t'noir Indiar^a prop:r y undora s°parat=
,_ ..,,

. the concL:sion that the _ Hunt2rs beliwud tha'. t'rhir Vv^srri_Id poilcy::
farm p^lic^ a! .so r ^uPpor s

COvarBtl onlyin° H, amiitOn rc3ldOnC`v, Or at th0 v°ry laast, thBy n=ad°d t0 Oarry CDv=- r ag° on

the `arm aside from the W.:strield poGoy.

{T33} E^as°d on the tIBrSOfI
test, and after reviewing the r°COrd and stipulai°C ia0i6,

8Qr°° Wltn i^a^ ir^,ai cou:'Lhat ii^e Ind:aria'arm was an uillnsur°d IO^OaT!on. We a.iso noi°

,h,at suva;a'i jur!sdlctions have analyzed whether a pramisas is used in connaction with an

. ,h°-

Prop. lns. Unaerwri[rno Ass'n v. Wynn
120104), 60 Me=a. App.rp. Ct. 324, 530 (nnding ,hat

"insured location" is "Int°nd°d and aopropriately unde^stood to ce iimi*.ed to fhe residence

and pr.:m',sa6 IntBg"al to its L'aB as a r^SId2nC°')^ and j^lillo,'S
r'aRY!°f8 If75Ilr8(!c° Co. V.

Coppa
(N inn. ^ pp. 1 g-2), 4g'z I`.AN.2d dG3 ;aiTirming arant of summary iudgment in favor cf

ury occurr^d on a nelghbor's adjoining Tleld that was n-ither pan oi the
r.sur°r whers inj

ch premi,^°s a^s ar°
i,,surad's 2sid°nca nr°mis°s nor u5?d in cornec'tion w'ri _^ '

^rom ^ i pr^^^ey").
apprcaches or °a:.°m°r^a of iny`^sa to or °gr^ss -

{^3T} Sta`° Farm Ffra & Cas. Co. v. CDr+^sr(,Jan,°^ 3_°SCV^41-

D-A !s all°D a us°'i'UI Gtis2 In Our analysis. In
CCIT1°r, ihB !nSUradS hcld iW0 flOiT1°OWr',=r5'

-11-
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n3 ^On.^y tf1°Ir nOITi= and tr'^' Cih=r ^,.oVcri g a mObfi° ^;lDim..-
rloIIG.es Wli^ ^'t=L rar:T: VJi:il ..^ -•-•,

^th_y ,'a^>O OVJr_^. I ri° InsUiadS also ania7 a paSt.P B VJn2"c tnOy ti"
cUi 3 r':ard 79 ._- trl^.;

op ^a^,,,sBO c
"'.r: aCclden'^. in Uenyin0 SoV . , Sta^='; ariYi clT_d a pOlfCy

UILn tcly D."=4 -^2 a.

°>(CIUSIOn V°T slTlli.:r to the on° TDUnd in the H'Untc'9' V1f°sCre^'j pDl!OY. In ilnjlng tnai

COV?iaa° diC not aDpIV, the Couf` 5ia1,ad I^ai Lh^ I^sUra^S tas58r' ti:a^i the ;DastUa was used

i.^, Om'1reCLon Vdlth th_n r.-sld°nz Da-
,nlScs, n`uDr: IIE;c any Other hon" OVdne`'S hobby. The

C^'..id %11S to see how a r.a, ;t'.l° (ocara(7
S°Vai aj !77!(es irOf7l i^c (If7gUi-'^^ J home -Go'JdI be

used In conna0`tl0n with tn: r°si0°r,.^..= pr9""1's=' The [1i.6'.+ ads] hav.yTallej 1. prBsant any

facts which would tend to s'novd a connaction betvJe°n the catfle opsration ot'ril9hvJay 7 and

.. .oith°r of the praT71:5e5 located on Old Taylor i:cad." (crr,phasf s add°d.) Id. at `n.

{135} ^ that }-,os- Cases are not alsposltlVe becau>° they ar°'actually
Grinnalt : aroG^s t. -

dlstingu>hab!° in t'r:a: nona of the Insur ds in the pr_ °dir.3 cases owned the pmrnises on

which t'n- accidert oc=urr.d. While ractually distinguishab!°, the cases establfsh that cour*.s

apply p0110y eXCh!slons Whan tn°r° is no conn°C}lon ba'iV'!6°n the InSur°d`S rOSid°nc° and

seS, we n0ie 'C'riatth° Indiana ;^.rnl was not a
th°Ir us° of the aceiden`. si:e. S'unilar to these ^ ..

ra_

^ O^lo I'`oT°'s ua' as a raSid :nc°, and we iall to 52°
how tr i° inOlfli:a

pr^mlS: 5 Int°'^ral tG

;arn1 iDOai°d miles aVvay and a^S state Ilr'2s was used in Conil°OtIDn with th :^'IUnt'-s'

1izaRIIItJn rOsld°nC°.

(13e) Having found that tha,GN acaidant arose from the farm and t'na. the 'ann vMae

..::u :r;, and ars^rs' ^ b
an uni^surad location, W°stnald's poiicy erclusion appPss to the 'rir.^..

^:..

i _...^.,^,GV --JmTiary IUOgIT'.2nt
' :a

n oli..^.y •.^; cI „ sion â ppi;̂ es, ^/bc^ti:°Id'S f710TlOn Tor S"

^râyr,a^. r. 6^ca'...., -

ni°d, tjrir^r'^=11`s and the WIIIC^:^rS' nlotlOnS iPr sunlmary Judgrri:^ni VJBiB
was properly gr^a

properly denied, and t'ntr assignments of error ar° oVer--u!ed.

1737} !udgment a7irm°d.

_',2 -
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YOUh :;, PJ., ard RIN^L-^,N : J., corcur.

Fee

I i115 DDIf1IOf1 or .>. ylOfl'a 5UD)2Ci
TD TLJIt^Iuf CJI iil0 by th b' ip (T (',OU(1 Df

tdGG^"i°^
f>DD'.% of I]dC'SW i'-at°o I i[°f q tO'•7 in V V f1Q the

V2^SIOC1 ° a'^V1Oa5 t0
V-.>It tri VI110 r0.]f'a Wab al ° at:

^^atn.Dll Url Y 'l 5l
Irial v ersIO Oi !oIDr15

a''a d cD aVal^ ai on tr'° I VeliCil D LI^; WeD a^io a^. ;

:_: n..i -......'l aSC
IltJa V^NiVi iN^_.^iTf1.^.I .^ 5^c^=° "_
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0 1 N.E.2d 317
708 Ohio App.3d 4^47, 671 N.E.2d 317
(Cite as: 108 Ohio App.3d 547. 671 N.E.2d 317)

Court of Appcals of Ohio,
Second Disn'ict, Montgomery Cotmty.

AMERICAN STATES INSLiRANCP COMPANY,
Appcllee,

v.

GUILLF,R'silN et al:; himbe,'y et al_, Appellant
W.

Reporter's Note: P. discretionary appeal
to the Supreine Court of Oliio was not al-
lowed in (I Q96). 76 Ohio St.3d 1409. 666
N.E?d 569.

No. 15259.

Decided .Ian. 17, 1996.

fIomeowners' insurer brought declaratory judgment

action scelcing de-tennination that it had no duty to

defend or indemnify its insured or her son for liability

arising when sotis lion cscaped frotv premises and

maulcd cltild. The C:ourt of Coiruiion Pleas, Mont-

nomery Comity, entered suimnary judement in favor

of insurer, and appea] was taken on behalf of injured
child. The Court of Appeals, Bro an, P.J., held tltat:

(1) insm cd's son was not residcnt relative and tlrus rvas

not insured under her homeowners' policy; (2) nia-

terial issue of fact was raised as to whether insnred

"9tarborcd" lion and thns was personally liable; and (3)

off-prcmises exclusion in policy tinder which liability

coverage did not apply tn bodily injury "arising out of

a premises" owned by an itkured but not instned under

the policy did not apply.

Reversed in part and remandcd.

Gradv, J., i-tled opinion concutzing in part and dis-

scnting in part.

West Ileadnotes

jlj Judgrnent 228 ^185(2)

^28 Jud<*ment
228V% On Motion or Sutnmaty Procecding

Page 1

228k7 S2 Motion or Otlier Application
228k185 Evidence in Gencral

2281c1 S5(2 k. Presumptions and Burden
of Pr.ooL Most CitedCases
Ou motion for smnmary judgment, nonmovinL^ part;^

mustproduce evideaie€ on any issuc fmwlrich it bears

burden of production at tiial once movant tneets its

burden of establishing tltrough evddentiary tnaterial

that there is no eez7uine tssue of material fact. Ruies

Civ.Proc.. Rrile 56(C).

j21 Appeal and Error 30 C^-^'893(I)

30 Appaal and Error
3(1XVI Review

30?,'VI(Al Trial De Novo
301:892 Trial De Novo

30k893 Cases Triable in Appellate

Com't
3(A:893(1 k. In General. Most Cited

Cases
Because trial cotIft's detennination of sunpnary
judgment concerns question of law, appellate coutt's
review is de novo. Rules Civ.Prnc.. Rule 56 C.

f31 Appeal and Error 30 ^893(1)

30 Appeal and Error
30XP1 Review

MXV1(1'l Trial Dc Novo
30k892 Trial Dc Novo

301<893 Cases Triable in Appellate

Court
93;Ok

Cases

Tnsuranee 217 C^-^ 1863

k. In General. Nlost C'irc<3

217 Insurance
217XIJI Contracts and Policies

217X1I1(Gl Ruies of Construction
217k1863k.QnestionsofLaworFact.'vlost

Cited Cases
(Eormerly 2I7k155.1)

Since interpretation of insurance contract is mattcr of
law, appellate court rcviews its temrs de novo.

tc^ 2010 Thomson Reuters. No Claim to Oae. US Gov. Works

Appx.024



671N.L.2d317
108 Ohio App.3d 547, 671 X.E.2d 317
(Cite as: 108 Ohio App.3d 547, 671 N.E.2d 317)

f41 Insurance 217 C^--^2272

2_1 7 lnsurance
217XVI1 C.ovcrage--Liability Ijnsutznce

217XVI17,A) In General
2771c2272 k. Persons Covered. Most Cited

Cases
(Formerly 217k43536(2))

1'lant aud ordir.ary meaning of undefined term
"household," as used in ]tomeowners' policy providing
coveraee for relatives who wcrc residents of insured's
household, includes those who dwell undct same ioof
and compose family; social unit composed of those
living, together in same dwelling; inmates of house
collecfively; organized family, including servants or
attendants, dwelling in house; dontestic establislrment.

1511nsurance 217 E^2272

217 Insurance
217k V 11 C.ovenu,c--Liability Insurance

21_7XVII(.A) Tn General
217k2272 k. Persons Covered. Most Cited

C'ases
(Formerly 2171c435.36(2))

Adult son was not "resident" of his motdter's house-
liold, so as to be covered as resident relative under her

homeotiN7ners' policy, notwithstanding fact that he

listed his mailing address as mother's address and be

stayed with his motber on utconsistent or occasional

basis; insured lived wIith his children and their mother

in anotlier town.

217 Itisurance
217XVI1 Coveraee--Liability Insurance

217 -XVll(A ht General
2171c2273 Risks and Losses

21712275 k, Accident, Occurrenc.e or

Bvcnt. Most Citcd Cases
(Formerly 217k2355, 217k435.36(6))

Tei-m "ocenrrence," as used in houreowners' policy,
roeant accident that insurer did not intend or expeet.

121 Insurance 217 `-r12275

217 Insurance
217XVTI Coveraee--Liability Insurance

21 ZY^'II(A) In General

Paee 2

217k2273 Risks and Losses
277k2275 k. Accident, Occurrence or

Event. 1,4ost Cited Cases
(Formerly 2171Q355, 217k435.36(6))

Insured's actions in allegedly harboring Nvild animal
which eot loose and mauled child constituted "oc-
cunence" under personal liability coverage in iu-
sured's honreowner's policy.

181 Anintals 28 ^66.5(2)

?8 Artimals
281c66 Injuries to Persons

'187c66,5 Doas
28k66.5(2 k. Vicious Propensires and

Knowledge Thereof Most Ci tcd Cases
(Formerly 28k70)

Knowledge of dog's dan<-erous propensities is prere-
quisite to liability al conrmon law as otiaoter, keeper,
ltarborcr.

191 Animals 28 C;^66.1

°8 t:nimals

2$k66 Inj uries to Persons
2806.1 k. Duties and Liabiliiics in General.

Most Cited Cases
(Pormerly 28k69)

Animals 28 `^^74(3)

°8 Aninials
281c66Injuiies to Persons

281<74 Actions
28k74L.31 k. Presuntptions and Burden of

Proof. Most Cited Cases
Since knowledge of wild animal's vicious rsndencies
is presumed, sdict iiability is imposed upon mvners,
keepers or harborers for injuries caused by wild ani-
mal; acquieseenee to animal's presence on prennses is
sufficient for harborcr's liability to atiach.

1101 Insm-ance 217 {%-2459

217 Insurance
217XX Coverage--Health and Accident Insurance

217}:'X(B) MedicalInsurance.
217k2458 Persons CoNrored

217k2459 k. In General. Most Cited

Cases

J 2010 Thomson Re.uters.'^lo Claim to Otig_ US Gov. Worlcs.
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(Formerly 217k467.4(1))
instued was not entitled to coverane for medical
payrnents for liability arising when wild anitna.l kept
by her son escaped fronr her premises and tnauled
child; homeowner's policy prcn'ision provided cover-
aee ifhodily injury was caused hy "animal ommed by
or in the care of an ins.ned.," son was not insmed under
policy, and insured was not owner or keeper of lion.

l] Judgment228^^185.3(I2)

228 Jud"nrent
2^8V On Mot:ion or Summary Proceeding

82 Motion or Otlier Application

y281c185.3 Ev'idence and Affidavits in Par-

ticular Cases
?2sc185.3 12) k. Insurance. Most Cited

Cases

Genuine issue of material fact regarding insured's
liability as harborer of lion which mauled elrild prec-
luded sunrmary judgment in honieowners' insurer's
favor on issue of coverage; there was evidence froin
which jrny could find tbat lion belonged to son and
that. even if son did not ask permission to lceep lion on
mothers fann premises, mother was aware of lion's
presence by virtue ofher weekend visits to premises,
and thus that mother permitted or abquiesced in lioii s

presence.

12 Insurance 217 C'2356

217 hlsurance
? 17XV Il Coverage--Liability Insurance

217XVII(B Coverage for Particular Liabili-

ties
217k2353 IIomeowners' Liabilities

217k2356 k. Particular Exclusions. Most

C'itec] Cases
(Formerly 217k2278(19), 217k43536(2))

"Off prenuses exclusion" in homeowners' policy,

under which liability c.overage did not apply to bodily
injury "arising out of a premises" ov<qicd by an insured
that was trot an ineured location under policy, did not
preclude liability coverage for insurcd's alleged lia-
bility for harboring her son's lion which mauled clrild
after escaping from her farm, which was not listed as
insmzd location nttdcr policy; distinction existed for
purposes of causation between negligcnt personal
conduct, such as harborhig, and dangcrous condition
of preuuses, and exclusion related to condition of
premises and not tortiaus acts conunitted thereon.

Parze 3

"°318 Thomas L .leiks and W. I3endamin 1-]ood,
Dayton, for appellee.

1•ii3uce S. A>`sallace, Mt. Orab, for the Guillennins

W Zuaeltcr and Ronald PJ. Sptuncman. Jr.,Carl .
Amelia, for appellants, the TLimberlys.

L'ROGAN, Presiding Judge

Appellants, Lee John Kimbeily,. a minor by and
ilvrouclt his father and ncxt liiend Ronald Khmberly.

Sr., Virginia Kimherly, Ronald Iiimherly, Jr., a.nrinor

by and tlrrough his father aud next friend Ronald
Kimberly Sr., and Ronald Kimberly, Sr., appeal iiom

a grant of summary judgment by the ARonteomeiy

County Coutt of Con7mon Pleas in favor of American

States Insurance Company ("American States"), ap-

pcllee herein. The nial cotnt awarded summary

judgment upon American States' action for declaratory

relief, in which the cmnpatry clauned it was not bound

msder the terms of its homeowner's policy to extend

"550 coveraje or a defense to its insured, Alvcrda

Guillermin ("Alverda"), defendant below.

American States issued a homeowner's policy to Al-
verda which was cffective frotn December**319 20,
1992 to December 20, 1993. The policy insured AI-
verda's residence, located at 320 Ashwood in Dayton
(the "insured location"). Avcrda also ovlms a fif-
ty-two-acre farm in Brown County, Ohio. The policy
did not include the fann within its coverage tenns.
Although Alverda did not reside on the fann aid only
visited there intermittcntly, she pennitted her sons,
.terry Guillernrin ("Seny") and Ronald Guillermin
("Ronald"), dcfendants below, access to the farm. The
sons testified that they kept horses and otlrer animals

on the fann.

On August 8, 1993, Lee .Iohn Kimberly allegedly was
attacked and mauled Svhile on property occupied by
the Kimberlys by a lion that the appellants claim es-
caped from Alverda's farm. The ICimberlys filed suit
aaainsP the Guillemmns on September 16, 1993, al-
leging that, with Alverda's permission and Ronald's
assistance, Jeny harbored the animal mr the farrrt. The
Kimberlys charged that tlre Guillcnnins were negli-
gentfor allowing the lion "to reniain unattendid on the
premises without sufficient precautions to prevent [it]
fiam leaving the prenrises." The Gtrillennins sought
coveraee and lesal defense under the tertns of Alver-

-t.2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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cla's lromeovarcr's policy-

On April 12, 1994, A,nerican States soucht dcclara-

tory judg*ment in the Monteornery County Court of
Cmnmon Pleas. The company alleged that it was not

obliaated to provide either coveraIze or defense for die

Guillcrmins under the tenns of the policy, American

States asserted two theorics: (1) that. Jerty and Ronald

were not "inst'eds' ; and (2) that Alverda's farm was

not an "insured location." Following discovery,
Ameaicuz States and the l:imbetlys filed motions for

sutrnnary judgment and thcirrespective memoranda in

opposition to the motions. hn additiwi to their assertion

that Jerry and Ronald wcre "insured.s," the Kunbei9ys

also claimed that the policy slrou1d cover Alveidv's

allegedly tortious act of harbonng the lion on her
property. The trial court detem9ned that neither son

was an "itistued" under the policy and that the faint

was not an "insured location." The cotirt did not ad-

dress the Itiinrberlys' claim of coverage based on Al-

verda s purported harboring of the animal. The court

granted American States' nrotion for summary judg-

tnent and denied the Kimberlys' sunmiary judgment

mouon. Prom that ,judgYUent, the ICimberlys appeal.

The Guillermins did not tal:e an appeal frotn the-

judgnent.

We cortsolii9ate the appellants' two assignmcntsof
eiror for our ana]ysis,

"1. The trial cotu't et'red as a matter of law in granting
American States' niotion for sunvnary judgment.

*551 "II. The ttial coutt cn-ed as a mattcrof law in
dcnying appellants ['] (the Pirrtberlys['] ) rnotion for

sunimary judgment."

The F>>mbcilys present two issues for onr dlspositiml.
I'irst, they argue that Jeny is a resideut of his mother's
household and, therefore, is an "insured" nnder the
policy. The Kirnberlys do not argue on appeal that
Ronald is au "insured." Next, they claim the policy
should extcnd coverage to Alverda's allegcdlytortious
acts. Arising, necessarily from tlreir sccond issue is
their argrm2enl That the policy exclusion to payment
for personal liability or ntedical treatment for"'bodily
injuty' ** * arising out of a premises * * * owned by
an 'insured' `"°` that is not an 'insured location' " is
inapplicable under the facts of this case. The appel-
lants do not challenge the trial eour['s finding that the

farm is not an "inswcd location."

Paee 4

Before a court may grant scmmrary jud;rment. th
successful party nrust satisfy a tlzzee-prouged test:

judgmcnt"The appositeness of rendering a summary
hinees upon the tripar6ta demonstration: (1) that there
is no genuine issue as to any material fact_ (2) that the

moving party is entit]ed to judgrnent as a matter of

laIn; and (3) that rcasonable minds can c.ome to but
one conclusion, and that conchision is adverse to tlie

party against tuhrnm the motion foz sunnuaty judt*,1ncn(
is nrade,wlio is entSt'led to have tlle evidence con-
stTued most strougly in his favor ." Har7ess V_ if'i11i.r

Dav Worehorrort72 Co. (19781_ 54 Ohio St.?d 64,66=5
0.O.3d 73. 74. 375 N.1i.2d ^46. 47. See, also. CicR.
S^n

Because it avoids a trial, sununary judgment circurn-
vents the normal litigation process. Therefore, "tlre
burden is strictly upon '"320 che moving pat7y to
estalilish, through the evidentiary material perniitted
by the rule, that there is no genuine issue of material
fact and that lie is ent.itled to judgmenY as a matter of
law." AAAA Ent., Inc . v. River P7crc e Conmatrni n,

Urbmr Redev. Corn_),1990)_ 50 Oluo St.3d 157. 161

553 N.E.2d 597. 601.

[ij Onee the movant meets its 6urden, the nomizovinn
party may not simply rely on the mere allegations of
its pleadings to survive a niotion for srMmary judg-
ment, but muat set foith specific facts showing thcr
exists a genuine issue for determination at uial. Sn

ons7v Clevelctnd (1983) 4Ollio St.3d 118. 119,4

OAR 364 365. 447 A F2d 98 9y. Moreover, the

nonmoving party cnust produce evidence on any issue

for which it bears the burden of production at trial.

Witr7; r. .4nchor-119edia. Ltrt._al:Texcrs (19911- 59_Ohio

St 3d 108, 570 79.E .2d 1095, prsagraph tln-ee of thc

syllabus; t3rcrds v. Fint &n>tist Church of Crrmcpi-

town Ohin (1993), 0 Ohia App 3d ',28. "V'. 624

N.F.2d 737. 741, jurisdictional motion overruled

(1993),.67 Ohio St.3d 1506, 622N.>;.2d 654. Comts

have intetpreted 1J'ing to mean that the nonntovant

niust produce evidence on "any issue upon "552

whicli the rvovant meets its initial brn-den." Stev,mrtv_

l3 F. GUodrich Co. 1199>l. R9 Oul_ApiL3d 35. 4'l,

623 N.E2d 591, 595, jurisdictioual motion ovenuled

(t 993)_67 Otno St3d 1489. 621.19 E.2d 410. See FPoa

)-. Cobblestone Inc (Oct. 17. 1991): A'lontaomerv

,%up Vo.12490. umeuorted. 1991 R'L 21 C47 3.
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L21 Because a trial court's determination of stunmary
judgnncnt concerns a question of law, we apply the
sanle standard as the trial court in omreview of its
disposition of the motion; in other words, our i zview

is de novo. Chtldrem'.c Mee. Ctr v i'3ord 19931, 87
Olrio Auu.3d 5Q4 5O8. 622 N.E,2d 692. 69;i_ juris-
dictional motion overruled j1993). 67 Ohio SL3d
1491. 620 N,E?d 854. Wc "accept tiie evidence
properly before [us] and, with respect to the merit
issues involved. cotLsnue the evidence most strongly
in favor of the clainis of the party against whom the

moeion is made° Drrckn?qbrci»t v A4rdrDesietrer Os1u-

2a_. 1993 Mmneomere Ayy. No. 13575 unrenorte
1993 WT.81827. Thercfore, our decision, like the trial
court's. is founded on the re.cord before us, including
the evidence submitted by the parties in support of
their respective positious.

J_33J Similarly, since the intetpretation of an insurance
contract is a matter of law, Ncrtrorz^-i+ide MuG. Fire Irz.r.

Ca r. Carnvan Bros. Fa.nn 19( 951 73 Ohio St.3d_107
108 652 N.E2d 684,_(i85:Johrr.yrm v. Lirrrnbl Artttl.

fe Ins'. n_ 1( 901. 69 Ohio Alap3d ?49 254. 590

\.L.2d 761 764 we review its terms de novo, Gunvmt

Bro.c Fcn'nv 73 Ohip St.3d at 108. 652 N,E_2d at 615^
citing Ohio Bell Tel_ Co. v. Pub Utrl C]omrn. (99921
64 Olrio St.3d 145_ 147. 593 N.E.2d 286. 287. Whcu'
c-onsnuing the provisions of an iusttra.nce policy, we
are miridfhl that "I+p]enerally, *' * words in a policy
must be given their plain and ordinary meaning, and
ot9y in situations where the contract is ambiguous and
tbus susceptible to more than one meaning rnust the
policy language be liberally construed in favor of the
claimant who seelcs the betrefits of coveiage." Stcrte

Fcrrm Auto. Ins. Cn__ v. Rose (1991). 61Ohio St.3d
528. >31 532. 575 ?_1=.2d 459. 461, overruled on

other atounds by Sm-oie u C'n'an^e MtGt. hts. Co_

^ 9931 67 Ohio St.34 5(]0_ 620 N_H .2d 809_ Accord

Lcehc.r v Smith (1994). ](i Ohro St.3d 548, 557. 639

N.E.2d 1159. 1162:Kiny v. Nationware ]ns. Co.
! 19881. 35 Ohio St. d 2()8. 519 'L .2d 13 0 syllabus;
Rrrckeuc Uniqn hts Coo+. Pricc (1974 . 39 Ohio St2d

95.99. 68 O_0.2d 56 8. 313 N_E.2d 844_ 846:OhlQ
f:t (19691_17 01uo 5t !dfnnnerslns Co. r ifuh

78. 46 0.0?d.a04. 406. 246 N.E.2d 552. 554.

`i'he concept of strict interpretation applies with
°greater force to lansuage that puiports to limit or to
qualify coverage" 14'adci^xs v. Bro-^+^n(1994 _ 97 Ohio

3d 160. I64_6 6ti.F..7d 485_ 487 discretionary

appeal notallowed in 19f 951"'1 Ohio St3d 1458. 644

Paee _

N.E.2d 1030, "However. the nile of strict constructinu
does not peimit a court to change the obvious intent of
a povision just to impose coveraoe." *553Hrinud
Er rr= ^. Cma^. r•. Snbere Dntlx hzs. Cn Lid L 9921. 64
Ohro St.3d 657, 665. 597 N F,2d 1096. 1101 eerti-
orartdenied (1992). 07li.S.987. 113 S.(:t. 1>85, 123
L.Ld.2d 152.

Initia1ly, we address the man:ea of Jerry's
statns as regards the policy. The policy defines "in-
sured" as "[Alverda] and residents of your household
who are* * * your relatives." Thcre is no question but
tltat Jcrry is Alverda's son and, therefore, her relative.
Tlius, the issue is whether Jen'y is a"resldent( ] of
[her] honsehold." The term "nousehold" is arot defined
in the policy. The plain and ordinary meaiting of this
ttndefined tcrm is " +""* those who dwell under the
sarneioof and compose a family: °'' * a social unit
comprised of those living together in the same dwcl-
lingplace,' "Slucnv. W 1ni. /rvs. C'o. (1984). 11 Qhio
St.3d 162166. 11 ODR 478, 481. 464 ?N^.F 2d54o
54R quoting Webstei's Third New International Dic-
tionary, or, alternatively,°'the inmates of a house
collectively; an organized family, utcludinc, servants
or attendants, dwelli.ng in a house; a domestic estab-
lishtnent,"' State Farrrr Fued- Ccrs Co. v . Dgtiidcon

(1995). 87 Olno Apn.3d 107, 106. 621 N F_?d 8S7
891. quoting the OxfordEnglish Dictionary, motion to
certify re,eord overivled (] 993. 67 Ohio St.3d 1438_
617 N;E.2d 688. Similarly, the pluase °resident of
your household" has been defined as referring to "one
who lives in the home of the named insured fma
period of some duration or regularitV, although not
necessarily thcre permanently, but excludes a tenzpo-
rary ox tr'ansient visitor. Fm'niers h s. of Cqlunrhicr.

Inc•. v. Tavlor (19871_ 39 Ohro Ahp_,d 68. 529 L.2d
968 syllabus. The Shear couit also stressed the non-
temporary nature of the douiestic liviug arrangenients
as a factor whot dctetinu ng if r;:la+ ve m nhcts
of the same household. Sher 11 Ohro St.3d a[166
1_1 OBR at 4R1. 464 N.E 7d at ^4Y.

L-51 The evidence presented by the appellants fails to
establish a genuine issue of material fact trLardim,
Jertws status as an "insured." V'ietiing the eviclence
most favorably for the appellants, we conclude that lie
is not covered by the policy. He testificd at his depo-
sition that he Nn-as bnrn in 1951. Since 1993, he has
lived in Arcanum with his children and their ntother.
IIowever, lie lists his niailing addtess as 320 Ashwood
in Dayton-his mothet's address and the polic)'s"in-

.c2010 Thomson Reuters. No Claim to Orig. liS Gov. Works.
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sured premiscs." Jerry has stayed with his mother at
Llte Ashwood residence on au "inconsistent" or "oc-
casional" basis: ]te resided with his nrother conti-
nuot.rsly for a nronth at some time betv,-een October
1993 and October 1994; he stayed wich Alverda for
two davs between August and October 1994; he
moved in and out of her home up to six times since he
was eishteen-one stay could have been as long as ten
montlrs_ Jerry kept bedrooni furniture and some
clothes at the Ashwood residence. Furthermore, lie
performs reinodeiing work and other chores at AI-
vcrda's t estdence, "checkson" heiaf different titnes,
andrecularly stops to pick up his mail.Neverthelcss,
he stated: "Ashwood is a mailing 1554 address. That's
my niother's. I'm not actually l.iving tllere. I'ni livin+o^ in

Arcanum."

The appellants at'gue that tlris evidence is sufficicnt to
raisc a tnaterial question regarding Jerry's status as a
resident of Alverda's household or, at the very least,
estalilishes an issue of dual residency. We disagree.
Although coixrts will consider other factors when
detcrmin ing whether an individttal is a t'esident of the
iusured houselrold, inc.luding mail delivety and sto-
rage of belongings, Davidsaa, ssrpra, and the layout

and use of the residential dwelling, Rernwi.ck v.

hi+>hntin Rod A9ut, ln.r. Co. (19911. 72 Ohio Al-P-^d
708. %10-711595N L.2d 1(l)7- 1008-1010. the pri-
mary consideratinn is the nontentporarynatare, Shear,

sarpra; Taydor, satpra; Ncrnier r. °arzlce (19691_19 Ohio
^n.?d 152. S(i. 48 O60.2d 263„ 2b5 2=0 N.F2d
477 419 or regularity of the livina arranaements,
Buncb t, Nazianwdde Mut hts._Co. Jan_71. 1983)^__.
Mpnt<!omerv Ann. No. 7897...utureuortcd 1983 WL

5014.

The appellants' evidence does not establish a gentune
issue of an irtent to stay at the insI-tred premises for
rnore than a temporary period. Although Jerry re-
ceived his mail at the Ashwood address, he testified
that this was for his convenience so that he would not
receive mail at more tlran one location. The appellants
did not present any evidence, that Jerry's one-month
stav with his nrotlter bctween October 1993 and Oc-
tober 1994 was intended to be anything othcrthan part
of a patCern of "inconsistent," "occasional," or ine-
eular visits. Furthermorc, tire hinibcrlys did not show
that this period was effecrivc on^"322 the date of the
mauling, let alone within the applicable policy period;
fhe same may be said for his eatended ten-inonth stay,
whicli occurred sometime after his cighteenth birth-
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daiy. We do not find the storaee of sorne clotlies or

furniture at his rnotlicr's residence, alone, persuasive

on this issue. Morcover, Jerry's statement that he lives

in Areanuni is compelling evidence that he did not

intend these visits, at least those beginning in 1993, to

he more tlian temporaiy arrangements. Therefore; we

conclude that the appellants failed to raise a gemaiue

issue of matedal fact on this mat'ter.

'I'he appellants rna.intain that this evidence is sufficient
to stu-vtve sunnnaty judgmeni on thu issue because it
raises a question ofJei-ry's dual restdeucv. Dual resi
dency was recognized in Trrdor sagira=39 Ohio
App3d 68. 70-71.528 N.13.2d 968. 969_970. but the
clear majority of cases applying this principle involres
"minor ehildren of divorced parents." Still v. Fm:
(1994). 67 Qliio h+lisc.2d 67.69,644 N.L.2d llj>;
1135.

"After reviewing Ohio caselaw in this area, we have
discovered that two pmtninent factual elements appear
in a majority of the cases in which a minor is found to
be a dual resident of separate households: (1) the
minor has divorced parents with whom the minor
alternately resides under a custody or visitation'555
anangement; and (2) the nrinor's dual residency ^en-
cfally involves a consistent living pattern betwecn the

two households wlrich exists for a period of' sonre
duration or regularity' Brpolw v Ao'r essii c Sbe_

c:caltv In.s. Co. (Jtdv 20 19941. 9mnmt Apu. No,

14( 39 nrencr.ed-1994 \*rL 376 68 l:sc^ t.ionary

appeal not allowed in L1904) , 71 Ohio St3 d 1423, 642

N.E.2d 388. See, also Cnede^tg tA4icha^esrnrn,_In-

demrr. Co. ( 1988j44 Ohto App4_ S41 N.E 2d 9,0
motion to certify record ovenziled ( 1988 . 37 Ohio

St.3d 712, 532 N. E.2d 142;Tapdor, supra: Cinited Ohro

Ir^s._Cn. v. Borin {Apr . 11, 7989j_ Mianu Anp 1vo. 88

CA_21- unreported 1989 W1,34885, jurisdictional

notion ovenuled (19891. 46 Ohio St.ld 705, 545

N.E.2d 128 Bolirl v. StuteAuto_d^ttt. /n.^. Co (Mar.__
2 S 19881. Mtami App '\o 87 CA 46. unreported,

1988 WL 3^"'91.

The appellants cite Zic ler r. tT irhnvarz VIv. -30,

1994).Muskittatnn App No. 93-2g unrcported, 1094
tVL 140755, for the proposition that dual residency
may apply to etnancipated children. In Ziegler, the

court affirmed a sumr.iary judgment which found that
the emancipated son of the insured was co-,+cred by the
insured's automobile instnance policy. The court held
that the son establishod dual residency when lie re..sti-

'c 2010 Thornson Reuters. No Clair o Orig. US Gov. W"arks.

Appx.029



671 N.L2c1317
108 Ohio App.3d S47, 671 N,E.2d 317
(Cite as: 108 Ohio App.3d 547, 671 N.E.2d 317)

ficd tlrat he resided in his parents' houscliold uien-
ty-five percent of die tiine, and at his girlfriend's res-
idence seventy-five pereent ofthe time. 'Phe son also
received his mail at his parents' home. 'I'he court rea-
soned that the emancipated status of the son was "a
distinetion withouta difference" because the son was a
relative of the insured, and the policy language did not
"resrriet coverage to exclusive residents [of the in-
sured's household], or ""* allow dual residency only
concenting minors." Id, W c need not reach the issue of
dual residency for emancipated children because, for
the rcasons previotvsly stated, we find that theappel-
lants did not produce evidence of a regular pattetn of
residency approximating Litat found in Zicgler.

We. tunr now to the issue which the trial c.ourt dcclined

to address: whcther tbe poliey cxtends covcrage to

Alverda based on her allegedly tortiotu conduct. Sec-

tion Two of the policy delineates the liability coverage

("Coverage E") provided by Anicrican States. The

policy extends personal liability coveiage and defense

"[i]f a claim is made or a suit is brought against an

'insurcd' for damages because of 'personal injury' * *

* caused by an 'occunence' to wltieh this eoverage

applies[.]" There is no question but that Alverda is the

"insured." The policy defines °personal injury" as

including "bodily injury," which it designates as "bo-
dily harm, sicl:ness or disease, including requircd cate,

loss of services and de.atlt that results." The policy

dcfines "oecun2nce" as "an accident * which
results, durine the polir_y period, in "' ** personal

injury[]°' This policy section also provides medical

payments ("Coveragre F") "to a pct-son otf the 'insured

location', if tlic `bodily injury' * * * is caused by an

animal owned by or in the care of an 'insured'."

*"`323=556161171 Generally, an occunence which

:;ives rise to liability coverage is constt'ued as an event

that occurs outside the expectation of the insured:

'"[_A]n `accident is an evcnt proceeding floni an un-
expected happening or unknown cause without design
and not in the usual course of things; an event that
takes place without one's expectation; an undesigned,
sudden, and unexpected event; an evcnt which
proceeds frotn an unknown cause or is an urntstral
cffect of a known cause and, tliercfore, unespected."

Tnromm 11 li'e^rt i^ 1r7 Co.c(SS^t. 1 B 199` 7effersorz

gu. No. 94-J-4(, u.n e^ortcd 1995 \NL ^7^6?2.

"[T]his court 1-inds that the word `occutrence,' (lefined
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as `an accident' was intcnded to +nean just thai-an

unexpected, unforeseeable event." Rar,dolii^ GrnntYe

Nlut. Ccas. Co. ft979). 57 Ohto-S1.2d 25. 28-129. 11

0.O.3c} 110,. 117. 385 N.E.2d130^ 1302. indeed, tire

typical policy definition of an "occur7enee" includes

tenns that indicate that the "accident *'* restilts in

injury or damage wltich the iusnred did not intend or

expect." Nvhurl FtLrqz Coin slIna. 64Ohio St3d at

666. 597 N.E.2d at 1102. Although the American

States' policy defmition is less extensive, we construe

"occuncnce" here in the same fashion: an accidern

that tl5e insureddid not intendor expec.t.If?.lverda

hasbored the lion, we conclude that her aetions wonld

constitute an "occun'ence" according to the pohcy

provisions.

For tt+e I4imbe+-lys to stnvive summary judgrment, wc
must find that they have raised a nenuine issue of
material fact on tlre question of whether the policy
extends coverage to its insut'ed upon the allegations of
this unfortunate incident. See R-eferred A^iuf. Irts- Co.

1L 77rn;vp.eon 0 986 . 23 Ohro St.3d vS 0. 23 OI3R
208. 209. 197 N.E2d 688. 690 (insurei has duty to
defend when allegations of complaint bring action
within policy coverage). We believe this entails two
separate analyses: (1) whethcr, based on tlte evidence
presented b'y thc appellants, a genuine issue is raised
revarding Alverda's liability for the lion attack: mid,
(2) if so, whether as a matter of law, any policy cx-
cltision relieves An:erican States of coverage,

if an issue exists as to Alverda's potential }iabiliry, it
Mnst arise upon a showing that she was a harborer of
the lion, which the ICimberlys alleged her to be in their
underlying complaint. At connnon law, a harborcr of
"a wild animal ' 1: * is sub,ject to the same liability as
if he were in possession of it" 3 Restatcrnent of the
Law 2d, Torts ( 1977) 24, Section 514. A"lrarborer" of
an aninial is distinguished frorn an "owner" or a
"keepet" because" `[ijn determining whether a person
is a"harborer" "** the focus shifts frorv possession
and camtrol oyer the [animal] to possession and control
of die premises where the [animal] lives.' " Flin7 i ^ -

H o l l » o q k ( 1992 , 8Q_Ohio Aoh;d 2 1 . 2: . 60 N F 2d

809. 812 quoting Gndsc r F;_nn M r:_ 13, 1992)a
V tlliams Aup '`g, 91iA'MDO()008. unrcported 1992
\VL 48`_2, jnrisdictional motion oven-uled
°557( 992A. . 64 Oi7i<I St.3d 1443 f96 N,L.'_d 47
"fhus. a hatboter is one who has possession and eon-
trol of the prernises where the [animal] lives, and
silently acquiesces to the [animal's] presence." /d.,

(^7,.2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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citine Se.n,^cl i'. ,14nrhdox (C.P,1C)45) i1 Q.O. 201- 16

Ohio Sup) .p 1_t7.

tg)(9 We are aware that Cominent a to the Restatc-
ment nray be read to precludc liability as a lrarborcr in
sotne situations. The comment points out that, tVpi-
cally, liability turns on whether the animal is brought
into the harborei's household. Sec 3 Restatement of
the Law 2d, Torts (1977) 24-25, Scction 514, Com-
tuent a. In this instance, we do not follow that i'atio-
nale. Although Section 514 applies to lrarboreis of

wild or "abnornia â y dangerous domestic antmal[s],"

the connnent raises hypothetical sitnations involving
dwis. At comrnon law, knowledge of a dog's danger-
ous propensities is a prerequisite to liability as an

owner, kecper, or harborer. See McAzdill` iL IJ?. szcakcs

1,112,1 Cp:_ (199.51, 72 Ol io St.31. 534. 537. 6^1_

N E2d 9^7 95 Botn v rierchel h (1983). ? Ohio
47 2<)BR 692. 692.. 443 N.L^.,2d 509.St. ',d 146. 1 .

S10FTmes nSrrtith (1900 62 Ohio St. 161. 561^.E,
879, paragraph one of ihe syllabus; F1r.nt SO 01no

Ap, 3d at 26. 608 N.E.2d at 812. Whcre wild animals,
sucb as lions, are involved, the common law imposes
strict liability upon owners, keepers, ot harborers,

following R^-&xrts 11. Fletcher (7 868), L.R. 3 H.L. 33i7.

324,'3la'ri,con u Nolan /{nt1tsement Cn. (Mata.l

19£iiA, 14us]<ineumÂ}2}^__No. C:y-84-31 unreported.
1985 WI 9216 ('1 urpin, J., dissenting). "No member
of sucb a species, however domcstie-ated, can ever be
reeeuded as safe, and liability does not rest upon any
cxoerience with ihe narticular animal." Prosser &
Keeton on Torts (5 Bd.1984) ' 542, Section 76. "1'here-
fore, since knowledge of a wild anitnal's vicious ten-
dencies is presumed, nothing is added by requiring a
harborer to gain personal eaperience with the animal
by bringing it into the harborer's household. ilere
acquiesoence to the aninral's presence on the pretnises
is sufficient for a harboreis liability to attach. Cf.

;!oi es 62 Ohio St ?t! 56 NL. atfi82 ("One tnay
thus negligently keep and harbor a vicious dog,
lalowing hitn to be such, without being the owner of
the animal; and he may thtus kecp and harbor a vicious
dog withont even oovning or controlling the premises
where hc may be kept, and he may be chareeable with
notice of tbe viciousuess of the dog through his neg-
lecl to take notice of its vicious habits.").

LLO,j First of all, we conclude that Alverda is not en
titlcd to coverage for medical payrnents pursuant to
Sec-tion Two of the policy. The policy tenns provide
medical payMents "if the `bodily injury' " is

Pa,e S

caused by an animal owned by or in the care of an
ins-tned.' " The Icintberlys complaint charged that

Alverda "allowed [Jeny and Ronald] to kee-p and
harbor a wild lion mi tlte premises and failed to take
any action to remove the iion froiTi said prcnrises."
The ITitnberlys do not assert. nur clo they present any
evidence to show, that "558 Alverda was an owner or
keeper of the lion. Coupled with our futding that Jesry
is not an "insured;" tlicre is no question but that the
lion was not ostmed or cared fm by an insured. The
trial court providently granted summary judgment on

:us issue .

11 However, we find that the appellants have pre-

sented a genuine issue of tnateriaJ fact rec^arding AI-

verda's liability as a harborer. The cvidence, consu'ued

in favor of the hintberlys, shows that Alverdaac-

quired the Brown County .`a:ir: in 10, 78; thirtyscven
acres of the land arc farmed by a tenant farmer; the

fartn property is iniproved with a residence, bam, and

some outbuildings; Alverda visits tlte propertv regu-

larly; Alverda permitted Jerry and Ronald, at their

request: to keep horses thcre; Jerry kept one lion and

two tivers in chain-litil< cages on the property; and
Jert'y buili nve cages, nreasnriug twenty-f;ve by fifty

by twelve feet to house the cats.

Alv'erda testified that she, had no independent lalow-
led«e of the wild animals that Jerry owne.d and kept on

the farm property:

"[TlfOMAS JENKS. Plaintiffs Counsel]:

" * * 1: Jerryhad some exotic type animals down there;

some tigers and a lion; is that yonr understanding?

"(ALVERDA]: I understand he did, but i rtever was

down there enough actually to know what he had.

"Q. I take it you never saw them?

"A. No.

"Q. They were not your animals?

`A. No, they weren't.

"Q. Those were Jen'y's tigers and .ierr}-'s lion?

"A. Whatever he liad there wcrc his.

C 2010 Thomson Reuters. No Claim to Ong. US Gov. Worlcs.
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"Q. And they were not vour auimals'?

"Q. Did you have any iutcrest in those animals of a

financial way?

No. because I didn't know exactly what he had

down there.

"Q. Did you have aqy corttrol over those animals?

She also tcstified that Jeny did not ask lter pennission
to keep Che cats on her property, as he had with his
horse; Jerry originally told her the caaes were bufft
'"659 to house ostriclies; she saw the support posts for
the cages, but never saw the cages themselves; and she
never heard any mntsnal noises.

In response, the <ii.jberlys submitled afirdav,i,ts frotn
neighbors of Alverda's farm, The neighbors testified
that Alvcrda visited her farrn "rcgularly almost evey
weekend since before 1992" and ihatthey were aware
*'*325 of the presence af lions and tigers on the pre-
mises because (1) for two years prior to the attack,
they cotdd liear the cats from their residence; and (2)
one neighbor was on Alverda's fann approximately
three tnontlis prior to the mauling attd was ablc to
"observe large cats," although he was unable becatue
of his distance from the cages, to deterniine whether

the cats were lions or tigers.

Jerry testified that his lion did not attack Lee John
Kimberly. In addition to Jerry's assertion that tlrerc are
other "cat eonrpomids" in the vicinity of Alverda's
farm, he claimed that he had no wild cats at the time of
the attack. He stated that his lion diedmorc than a year
prior to the incident and that his tigers died tluee
nionths before the attack The appellants presented
affidavits of the Brown County Sheriff and a depaty
sheriff. The officers testificd that they responded to
the report of the mauting; while the deputy was at the
scene, Ronald arrived widl a tranquilizer gun and
°statod that it \k'as his brother's lion"; when Ronald's
attempt to hanquilize the lion failed, flie officcrs killed
it; Ronald became "irate" and "hostile"; the officcrs
->°isitcd Alverda's farm one or two days later; the dep-
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uty observed the caged tnea, saw a dead chicken which
had been there "a day or so" and "quite a bit of firr
arotmd the caae": the lion the officers killed "had niost
of its mane gone"; the deputy believed an animal of
animals had been in the caee within the piior for-
ty-eight hours; both officers saw a"hole° or "separa-
tiou" in the caged area, "aboul the width of a liou's
body"; tbe cages were located between one hmidred
and tluee hundred feet behind the ltousc: and there was
a clear view of the ea,cs from the house.

We conclude tliat this evideiiceis sufficient to raisea
genuine issue of material fact regarding Alverda's

liability as a harborer of the lion. Our rcview of the
evidence indicatcs thatrcasonable nainds could diff0r

upon whether Alverda permitted or acquiesced in the

lion's presence on her farm. Wc also ftnd that tbe

T;itnberlys have raiscd a triable question on the issue

of whose lion attaclccd the victim.

I The key renraining issue is whethethe policy'sj12
coverage exclusion of liability coverage for "`bodily

injury' arising out of a prenvses ^ owned by

an `insured' **': that is not an `insured location' " is

applicable to deiy coverage based upon these facts.
The appellants argae that the exclnsiornary language

should be interpreted to require a direct, causal link

betwecn the injury and some condition upon the land
before American States can deny coveraiie. The

Kimberlys claim the e^clusion is not effective because
the injuty can be'''5{0 attributed directly to Alverda's

alleged negligence, and not to atry condition upon the

land. The appellee urges us to constrne the provision

as being effective because of a direct, eausal eotuiec-

tion between the injury and the allegcd harboring of

the lion upou, and the liou's escape fiom, the far'n

propelty; in other words, the injury arose out of the

premises because that is where Jetry pin'portedly

caged the lion. Furthermore, F.merican States areues

that the risks'associated with ownership of a farm sixty

to seventy miles distant from the insured prcmises

could not have becn within the bargain agraed to by

the paities.

Both sides have duected us to cases, primarily iiom
out sister jtuisdictions, in support of their positions.
While there are no Ohio cases on all fotns, ttte

Cuyahoga County Court of Appcals consirued a

somewhat analogous policy excinsion in Nntaun-irte

Muz. Fire lns,Co. v. Turner (1986) , 19 Ohio App,3d

77. 29 OBR ti3. 563 N_E.2d 212. 7ur-reer invoh,e.d a
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wroncful dcath action filed against the estate of the

insurad. The court of appeals reversed a finding of
surnmary judgment inr favor of the utsurer be.cause it

found, inter c7in. that the allegedly lortioms conductby

the insured arosc out of the "`ownetship, maintenance.
or use of ttie real * *" propcrty.- '/d. nt 77_ 29 OBR at

87_ 50= 1N.F.2d at217. "`Arising out oftlre owncrship,

maintenance or use of the real * a' * property' gener-

a11y means 'flowing fronr' or `having its origin in.'

The plnase generally indicates a causal connecr;on

with the insured propcrty, not that the insured prc-

mises be the proxilnate cause oftlre injury." Id. at

pm'aCraph four of the s^,llabus. See. '''=326Ncatimlwide

Ia.s. Co. r. Airro-Ow+iers Mu[,_]tts. Co. (1987) 37 Ohio

'v ^Idl99 525 >^.k ^d ^08 at paiagraph two of 8re

syllabus, motion to certify overniled (Sept. 2, 1947),
No. 87-941, unreported (causal conrrection, not

proxunate cause, must exist between accident or in-

jury and "ownership, maintenance or use" of insured's

vehicle, when consuuina autoinobile insurance policy

covering damages "arising out of the ownership,

nraintenance or use" of uisured's vchicle).

The I:imberlys rely primm^ily on Lirit Mur htr CO.

13rimch t14o.Atap.l9 7"/ 1. 561 S\d .2d 1-I. in support
oftheir interpretat'ion of the exclusionary language. In

Granch, the insured's dog bit a girl while it was te-
tlicred on the insured's business property-property tlrat
was not cove:ed by the terms of the insured's home-
owner's pollcy. Although the policy provided liability
coverage for an °occurrence," the insurer won a dec-
laratory judgtnent in the trial court based on a policy
exclusion for "bodily injtuy or property damagc. aris-
ing out of any premises, utlter than an insurcd pre-
mises, owned, reuted or eonnrolled by any insured." Id.

at 372, fn. 1. The appellate court reversed, finding that
11 ***'pt-cmises' in common parlance and in the
policy itself contemplates the land and more or less
permanently affixed su-ucnnes contained therc.ot.. It
does not contcmplate easily moveable property wlrich
may be Iocatod on the propetty at a'`'"61 given time or
even on a regular or pcrmauPnt basis. A dog, whether
permanently kemreled or tethcred on the propcrty, is

not a patY of the premiscs.

"It cannot therefore be said tliat a dog bite aiises otit
of-mieinates froni, grows out of, or flows from-the
premiscs. "Ihat it occurs upou the premises does not
establish a causal coiniection between the bite and the
premises. We fmd that the langvage used does not
contemplatc that the exclusion applies tn liabllity

Pa<.;; 10

arising fi-om a dog bite occurring on the business
property. * * ° ^ H. at 33 .

The cotut found that the policy provided M-o types ol
liability coverage: "first, that liability which may be
incurred because of the condirion of the prem;ses

insure,d; secondly, tltat liability incuncd by the insured

personally because of his tortious personal conduct.

not othcrwise excluded." Id. at 374. "I'he court noted

the policy limited tire geographic scope of the fortner
eoverage, but did not so limit the latter covcraae:

"*'^ ': There appears to be little rcason to exclude
personal tortious conduct oceurrinu on owned but
uninsured land, as little conelation exists benn-een
such conduct and the land itself. Liability for injuries

caused by an animal owned by an insuredariscs from

the insued's personal tortious conduct in harboring a
vicious .nanal, not from any condition of the preiniscs
upon wltich the animal may be located. "" * " ld.

Accord MFA A9tit. hts. Cn v. Nve (MoAnp.19SOl.

61 2S. W.2 d 2.

In Larvoute r Fnenian's Fangd flnt iTN. Cns.

(,Minn.1979 . ul 78 ?x.^^^2d 49. a nrinor employee of

the inswed's grocery store broke into the insured's

loclced office and took one of several bottles of

whiskey that the insured Irad received as Christmas

gifts from suppliers, but had not yet talcan home. Latcr

that night, another minor drank sonre of the stolen
liquor and was involved in a subsequent uaii5c acci-

dent. Neitlrer Lanoue's business liability iusurer nor

the provider of his homcowner's policy agrced to

defend against tbe dram shop complaint filed against

him. Firemau's Fund claimed an exception under its

bonreownei's policy for "bodily injury or property

damage arlsing out of any premiscs, other t}ran an

insured premises, owned, rented or controlled bt, anv

insured." Id. at 53. The Minnesota Supreme i:ourt

revcrsed a declaratotyjudgment in favor ofFircman's

Pund based, in part, upon its eonstrticti on of Fireman's

Fund's "otlte.r prernisea" exulusion:

"Tltis court *'" *]ras considcrcd the 'arising out of'
language in otlier contexts and concluded that causa-
tion is unplied. **"'I'hus, the premises rnust bear
sonre causal relationship to the liability. Such a rela-
tionship is apparent when a claimant trips over im-
properly maintained steps. In tlris case, however,
causation is tnore ciif'ficutt to perceive. The fact that
something occurs at a piace is not suffiicient by itself to
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imply causation as to thatplace. It is tvore appropriate

*562 under the facts of this case to focus on the per-

sonal propei'ty-the whiskey-as heing ""327 allegedJy

caretessly possessed by Lanoue at his offiee. 1'hus the

liabiliry is causally related io the whislcey, not the

premises involved." (Citations omitted-) ht. at 54.

The Kiniberlys also cite Fvler c Natiowwide A41t Fire

Ins._Co (Kv.19921. 824 S.W2d 853. Ep]er involved

farni property upon which the owmer stored morc than

a million nscd vehicle t:a-es. The ownercomeyed tfie

popcrty to the insured, who atternpted to clean tbe

property by hiiing an individual to roll the tires around
a building and down a hill on the property. During the

proccss, Eylet- was struck and sustained serious inju-

ries. She sued the uisured. 'ilte insured soueht cover-
afle and defense frmn Nationwide through his

homeownter's policy, but the insurer declined. Subse-

quently, the insured assigned lus rights to Eyler, who

recovered judgnrent against Nationwide. The court of

appeals reversed, ftnding that an exclusion "for an
occun'ence'arising out of premises owned or rented to
an insured but not an insured location,' " defeated

covcra 14 - at 857. 'I'he Kentucky Supreme Court

reversed, holding that "this [cxclusion] suggests the
necessity for a causal connection between the pre-

mises and the injury. Ordinarily, `arising out of does

q ot mean me'ely occurring on or slightly connected
with but eormotes tlre need for a dircet consequence or
responsible condition. As we view it, to satisfy the
'arising out of exclusion in the policy, it would be
necessary to show that the premises, apart from the
insured's conduct tliereon, was causally rclated to the
occurrence. While most of the endeavors of manlcind
occwupon the sarfaee of the eartli and without it,
harm could not ocem; the law neverthcless unposes
liability for negligent personal conduet upou the rec-
oanition that, in rnost cases, human behaviot' is the
primary cause of the harm and the condition of the

earth only secondary "" Id.

I'he court agreed with Branch that the "dichototny of
causation between negligent pei-sonal conduct and
daneerous condition of the premises" was dispositive.

M.

The appellec counters by citing a trio of cases in

support of its construction of its "off premises" ex-

clusion. In Arat7. Far-nters Urriort Pro ; ci Cas Cn. v.

Id! Cci.r_ &.Sin'_C'o. Lltah 1978 - 577 P.2d 961. ahorse

escaped from a sheriffs department's motmted patrol

elI

drffl giounds when afence aate was lefi open by tlie

patrol captain. 'Lhe horse wandered outo a highway
and was suuch by a vehicle, causing serious injwy to a

passenecr in the veliiele. The de.partnient was covered

by the plaintiff insurer's liability covera!*c policy,

which named the captain, as the esecntive of$cer, as
the instaed. The captain also carried a homeowner's

policy, issued by the defendant iusurer. The plaintiff

settled and sought contribution fiom the dcfcndant.
The defendant refused contribution, and relied on a

hmneoumer's policy exclusion for "bodily injwy or

property damage "563 arisiii, oittof iiiy pieiirises,

oihet' than an instued prenlises, owned, rented, or

controlled by any insured " Id. at 963. Affirnvng

surnmary judgment for the defendant, the Utah Su-

preme Courtheld:

"'The active force leading to injwy in plaintiffs cqnr-
plaint was an escaping horse. The term `escape'
cotmotes a rernoval from a ceographical locatiori
caused by a loss of control by the one responsible for
confrnement, To confrne the aninzal to the drill f^eld,
tbere was an enclosure around the urnnsured prenuses.
Captain Story's alleged negligenc.e was his f'ailure to
close the gate and thus prevent the escape- T he alleged
acts arose fi-om, m'iginated, and vvere eonnected with
the uninsured prenrises, and the exclusion in-his
homeowmer's policy was applicable" Ict, at 964.

The AZinnesota Sup'eme Cow't, in ,1 rndl v_ ,4rn Fam-

l^: {;A4imt.198(jj . 3)4 N.W.2d 791. found the
insurer was entitled to surnmary judrment based on an
exclusion in its "fannfamily liability policy." T'he
plaintiff was injwed while helping the insured unload
frozen cornstalks from a"choppcr box." The fartn
property upon which he was injwed was not covered
under the tcrms of the liability policy. Tlre, insurer
clainred an exclusion for "any bodily injwy mprop-
erty damages: ' ^ *ansinv out of ihc ownership, use
or control by or rental to any insured of any premises,
other than insured premises." 1 cL at 794. Tlre trial cowrt
Uranted sutmnary judgment for the instuer, but the
court of appeals reversed, based npon Lmvoue, str

pra.""'328 The Mimiesota Supreme Court reverscd,

and distineuished Laraoue;

"Applying Lanoue, the Colirt of Appeals found that
Jeffi-ey Arndt's injuries arose out of Ronald Kieffer's
ne_liecnt use of the chopper box, rathcr than his
ownership, use, cr control of the property. Larwue is

factuaIly distinguishable, howover. In Larrnue, v.e did
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not look to the causal relation ben3,cen Lanoue's lia-
biliry and his ownership, use or conllvl of the supe-
rette because tlre exclusion did not contain those
words. The court instead focused on whether a causal
relation existed between Lanoue's liability and the
pen'nses to satisfy the tcrnis `arising out of the pre-
rvises.' In contrast, exclusion 1(d) applies 10 injmies

arising out of Kieffer's acts of owtrership, use or con-

trol of uninsnred penises. It is cleai that defendant
would not have been neglieently using the chopper
box on New 1'ear's Day but for his desire to provide
bedding for the barn located on the utiinsured ** I
property. 'fhe task of providing bedding for tlie barn is
a part of hieffer's ownership and use of the "'" *
property. y^re conclude that a causal relation exists
betwezn ICieffer's liability and his ovmctship, use and
control of the uninsured premises, and that oxelusion
7(d) i'ncrefore bars .ecovery a=ainst Ameriean."

(Eniphasis sic.) Id at 794-79$.

The appellee also relies on a case cited by the 4rndt

court: St, pa+.tl Pire & Marine Irt^r. Co. v. Irrs. Co o N.

Nm (W D Va.1480 . 507 F Suun. 1=6. Insurance *564
Compauy of North America ("INA") issued a liability
policy to the joint owners of vacation property, with a
liability lirnit of one hundred tliousand dollars. INA
also issued separate honte.owmer's policics on tlte
owners' re.spective=residences. St. Paul was the excess
insm-er on the jointly owned property. 1'he owners
burncd an outbuilding on ehe vacation propcrty to
remove it. "11re fire spread to the prope,rty of adjoining
landowners and caused a quarter-miliion dollars in
dantage. IAA paid to its limits under the vacation
property policy, and St. Paul paid the excess. St. Paul
sought indetnnification from INA under thc insureds'
homeowne's policies, claiming that an exception for
"bodily injury or property damage arising out of any
premises, other than an insured prenvses, owned,
rente<1 or controlled by aty insured " *'" did not

apply. Id. at 1>92 The conrt disagrecd, and found that

the exception baITed videnrnifrcauon.

"Without defining its outer perimeter, the phrase is
certainly broad enouah to encompass a fire which
spreads frotn a buildiug on the pre.mises to adjoining
land. Aecordingly, the instueds' liability arose out of

thcir * ** prcnuses_ Second, the court finds St. Paul's
sul;gested iuterpretation of the phrase 'arising out of
to be unrcasonable. St. Pa1il argues that it was the
insureds' negligence which led to thcir lialiility and not
sonie condition of the premiscs. Obviously, exoept in
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cases of strict liability, liability has ro be predicated
upon a violation of a duty o,r standard of care. St. Patil
must mean, thereforc, that a condition of the premises
which has restilted from negligence must fonn the
basis of the insureds' liability for the exclusion to
apply. That interpretation, however, reads a term into
tlie exclusion not put there by the insurer. I-Iad INA
itrtended to exclude only bodily injury or property
dantage resultine fi-mn a condi.ooiJ of the prernises, it

could ltave so stated. Instead. INA used the more
encmnpassing plv'ase-"arising out of,' and the court is
constrained to ive the pluasc !ts. estahhshed oocsulinc.

"Con4t^ary toSt. Paul's n2ajor pemise, the facts of the
present case do establisli a causal nexns between the
preniises and the insweds' negligence giving rise to
liability. There would have been no fire but for the
building which tbe insureds dcsired to remove. Ac-
cordingly, the insureds' liability resulting froni flre frre
arose out of their *"` * prcnuses." (Hmphasis sic ). Jd.

at 1=9.

American States finds support in these cases forits
clann that, if there had been no farm property, there
would have been no lion, no escape, and no injury to
Lee Jolrn I{itnberly. Hence, the appellee claims, the
injury arose out of the proper'ty and the exclusion

applies.

Appellee attenrpts to distinguish Branch and Eyler,

.supra. American States asserts that the key diffesence

in Brarvoh is tlzat the '""329 dog bite occtured on the
uninstued premises. Accordins to the appellee, if the
dog had escaped from the `565 prennses, "any cn-
suing datnages would have had a causal connection to
the uninsured pre.mises" and the "off pretnises" ex-
clusion would have applied. American States argues

that Eyder is inapposite because '"thc preirises had
nothing to do with thc loss; rather, the loss had its sole
roots in the carelessness of the employee and the
tnanner in which he rolled the tires down the hill."

We are persuaded that tlie appellauts' position is tlre

proper one in deterntining the construction of this
exception. VVe are mindful that, as a corollary to the
premise that ambiguous insurance contraet lanwage is
interpreted in favor of the insured, "in consuuing
exceptions, 'a eeneral prestmiption arises to the effect
that that which is not etearly excluded from the oper-
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ation of [the] conuaet is nncluded' in its operation."

bi9avc;z'"v. Afotor-ists Tns'. Co. ( 19891 62 Oliio

n 3d 536- S39. 5' N.E.2d 70i 705. crtins Home

lrvr(emn. Co. v. Plvnrnuth ( 194^)746 Oliio St. 96. 32

O.O. 30. 641^t.E.2d 248. at paragraph rwo of the syl-
labus, tnotion to certify record oven"uled 1989 - 45
Ohio St.3d 711. 545 ]t_E_2d 906. We are convinccd
tliat the weight of authority consiruing idetitical or
similar "off nrernises" exclusions recognizes the °di-

chotomy of causation between negligent personal
conduct and datiLerous condition of the premises"

spoken of by the F,i ler court; sziprti. 824 S,ti%.2d at

These jtu-isdictious believe that the "key factor"
dete-minaGve of the applicability of this exclusion
"relates to the condtrion of the mrinsured prcmises and
not to tortious acts comniitted thereon." (Emphasis
sic) Marshull v. Ftur 1992). 187 W Va 109._192

41 6 67. 70. See, e.g., Sea ht.c Co. Ltrl_v.

I9estcl'res7er Fire hrs. Co. (S.D.N.P.1994) 849
F_.Suun 221 affinned C A2, 199^^ _F.=d
22:Safeco Ins. Co. ofAnt. ir. Hale ( Ca1.App.19&31. 140
Cal.App d 347. ] F9 Ca1.Rpa 469,Hanson v. Gert.
4ce. Fire_&LifeTng Gcrra. LLd iFla_Dist Apii.l.984

4>0 o._'-d 1360:^canornn Firc & Oas. Co. i. Cireen

(I9R5._119 i11Aap 3P d 147. 93 T11.Dec 65fi 987

N.E.2d 100 :ICitchcrrs v. Rrotiise La Auu 19R91_ 545
s. Go v. HerouxSo.2d 1+]O:Ninqhanv A9ttt Fire 17,

k T 19 1 549 A.9265, Iarshall, supr¢ Nen^liorese

Lm7tia lric. L-1UO.19881. 145 Wis.2d 236, 426

N.W.2d 88.

Tlte Kimberlys allege that Alverda negligcntly har-
borcd Jerry's lion. Tiiis assertion does not implicate
any condition upon the land as a direct, causal link to
the injnry; rather, it looks to Alverda's alleaed tortious
conduct in not taking adeqtiatc precautions tu p"everll
the lion's escape. We agree with the Branch eourt's

comment that, had American States desired to liniit
the geob7aphie scopc of its coverage for netucmal
tortious conduct, it expressly could have done so. ln

diis case, as in Branch, the Insurer did not insert any

sttch linriting languagc.

The cases offcrcd in support by American Staces do
not persuade us. The court in Natl. Fm-nisrs Union

Pr'op. & Cas. Co., supra, noted that the liorse's escape
was caused by ihe captain's neglinence in failing to
confine the ailinial, but then held that the escape arose
from the prenvses. We simply disagi'ee with the *566
court's inte.gration of personal tordons conduct and
conditions upon tlte prernises upon the facts of that
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case. As the. 4rndt court itself nientione-d, the exclu-

sionary language in that case differs fiom the terms at

issue here, in that Alverda's policy does not mention

lhe use of the property;wc conclude that the Lanoue

case provides a closer analogy. The courts in A'lcnal2a11

and Neia,house considcred the decision in Si. Pau1 Fue

cf Murdne hzs. Co_, supra, to be "aberrational and *': *

'inconsistent' " with snict intcrpretarion of exchwio-

nary lancuage aeainst the insm'er. T9nejig,l7. sirnra.

1 S7 W Va. at 114, 416 S E.2d at -?_ quotine ^c^2-

hor sunra. 145 \bis.2d at ?41..._426 N."r?d at91.

We z^=rceand elcet the result in St. Paul Fire &^ Ala.

rnae Irrs. Co.p=' Therefore, we hold that the exclusion

of co«eraee for "'bodily injury' **" arising out of a
prerruses * * * owned by an `insured'1"330 * " * that

is not an 'insw'ed location' " tefers to the condinon of

the wiinsilted pieanises and does not exclucle coverage

for the insured's allegcd tortious acts on the uninsured

prem ses.

FN1. The district court in St. Paaal Fire &

Ivfarin.e hzs. Co., sr.rpra, inrplied tliat it nun-'111

have held the exclusion ineffective had it
been faced w'itlr an issue of strict liability.
See id._501 E.Sun.i_ at 139. We note that,
although an issne of Alverda's strict liability
as a harborer ndght have been raised by the
Kimberlys in tlicir undetlying complaint,
they chose to litnit tlieir theories of liability to
negligenee, gross negli-encc and/or w'anton

conduct.

Because fhe Kirnberlys have raised a genuine issue of
niaterial fact rcgtuding Alvcrda's stauts as a harborer
of the lion, and bec.ause we find that American States'
"off premises" e.xclusion does not apply as a matter of
law, we sustain the appellants' first assignrnent of enor
in part. We conclude that the uial court erred whcn it
^n-anied sutnmary judgmcnt in favor of Anretican
States on the issue of personal liability coverage but
properly granted sununary judgment for Atnerican
States on the issue of nredical coverar:e. We ovenule
the Kimberlys' second assi;nmenl of error, however,
because triable qucstions remain on the issue of Al-
verda's alleged harlioring of the lion. We conclude that
tlre trial court did not enwhen it denied sureunary
judgment for the Kinrberlys.

Thetefore, we reverse the judpment of the trial cmut in
part and remand this case for furtlrer proceedings not
inconsistent with tliis opinion.
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Ji2cd^-nr(,nt accor-dinrhY.

F ALN, J., conctus.
GR4I)Y, J., concurs in part and dissents in
pattGRAllY, Justice, concun-ingand dissenting in

part.
I respectfully dissent from Ihe decision of tlie majoiity
sustaining the second assignnent of ct7or. I would
af:firm the stmvnary judement for appellee "567
.Aincncau Statestnsurancc Coinpany becausa it.spol-
icy with appellant Alverda Gnillerniin creates no
coverage for Guillennin with respcet to the clainrs

allceed.

A policy of liability insurance iinposes a duty op the
insurcr to clefettd and indemnify the insured against
claims of third persons for injuries and losscs that arise
out of an instu-cd risk, occurrence of which creates
potential leeal liability for the insured, The insurer's
duty of °coverage" is therefore determined in the fiist
iustance by the oecurrence of a risk identified in the
policy, not by the potential liability of the nisured
resuitinc_ S-otr it. See 43 American Jmisprr.:denec 2d
(1982), lnsarance, Section 703.

Section II of the policy before us provides coverage

for claims against an insured for personal injtuy or

property damage and for necessary medical espenses

caused by an occurrence to which the coverage ap-

plics. The Exclusions Clause m'ithin that Section

states:

"Coverage E-Personal Liability and Coverage
F-Medical Payment"c to Others do not apply to `bodily

injury' or `property damage' * * '"

°e. arising out of a preazises:

°(1) owned by an'insured' *"* that is not an `inswed

location-.'

1'he definitions scction of the policy states that °'in-
smed location' means * e. vacant land, other tian
farm land. owned by or rented to an `insured'."

Bdhethcr an injury and tlre claims of legal hability it
creates "arise out of' a location is detennined by the
causal connection betcvecn the property and die injury

alleged. Natinnil^rde AAut. Fbe,_D,s_C<; v. Ttr,.ner

Pa"c 14

(19561. 29 Ql}io App.id 7,_ 29 013R S' ^Oa1^.L.2d

M. The tcst is functional, iherefore, and does co1

involve a concept of fault, though fault is necessarily
involved in the negligcnt act or omission from witich

the landowner's legal liability )esults. ^Vith respect to
the occarrence that triggers the duty of covcrage,

therefore, the conduct of the insured is irrelevant. The

only relevant inquiry is wnether the chain of events

resulting in the injmy atleged was unbrokea by the
intervention of any event unrclated to the land or its

particular use.

According to the allegations involved in this claim,
A1verda Guillennin was negligent in allowi.nR a lion to
be kept on her land w;thout taking adequate precau-
tions against its escape. She is potentially liable for the
injuries whiclr I.ee John Pinrberley suffercd as a
proxiniate result, wL-ether that liability results frmn a
hazardous condition on the land on cer tortious acts or
omissions. In either event, however, Anierican States
has no duty of coverage under the policy because
**331 Lee John Kimberlys injuries are the direct
result of all "occuirence" arising out of farm land for
which coverage is espressly excluded under the tanis

of the policy.

=568 1 would ovenvle dae second assigmnent of error
on the foregoing analysis. I concur with Judge L'ro-

gan's decision ovea'ruling the first assienment.

Ohio App. 2 Dist.,1996.
Ani. 3tates Ins. Co. v. Guilleimin
108 Ohio App.3d 547, 671 N.E.2d 317

END OF DOCC^MF.NT

^^a 2010 `I'liomson Reuters. No Claim to Orig. US Gov. N%TOrlcs.
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IN THE COURT OF APPEALS

TVVELFTH APPELLATE DISTRICT OF OHIO
.,..

;u l'•.;i^,
JJTL >=R COUt;T'E

CLEy ;( 11= CO'_!i; i
BUTLER COUNTY

WESTFIELD INSURANCE COMPANY,

-vs -

Plaintiff-Appelle CASE NOS. CA2009-05-134
CA2009-06-157

tt^ell BU51.4: ¢PFA^
CouR1 of JUDGMENT ENTRY

OCj 2 0 `tUU9

MICHAEL HUNTER, etial., C
^Nuv o^ro^^s

Defendants-App^llants. cl-£RK

The assignments of error properly before this court having been ruled upon, it is
the order of this court tht the judgment or final order appealed from be, and the same
hereby is, affirmed.

It is further orde I red that a mandate be sent to the Butler County Court of
Common Pleas for exe,cution upon this judgment and that a certified copy of this
Judgment Entry shall cdnstitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.
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IN THE COURT OF APPEALS

^WELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

WESTFIELD INSURANCE COMPANY,

Plaintiff-Appellee,

- vs -

MICHAEL HUNTER, et al.,

CASE NOS. CA2009-05-134
CA2009-06-157

OPINION
10/26/2009

Defendants-Appellants.

CIVIL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CV2008-05-2295

James H. Ledman, J. Stephen Teetor, 250 E. Broad Street, Suite 900, Columbus, Ohio
43215-3742, for plaintiff-appellee, Westfield Insurance Company

Steven A. Tooman, 6900 Tylersville Road, Suite B, Mason, Ohio 45040, for defendants-
appellees, Michael and Marilyn Hunter

Daniel J. Temming, Jarrod M. Mohler, 7 West 7'h Street, Suite 1400 Cincinnati, Ohio 45202,
for defendants-appellees, Terrell Whicker, Vince and Tara Whicker

John F. McLaughlin, Lynne M. Longtin, One West Fourth Street, Suite 900, Cincinnati,
Ohio 45202, for defendant-appellant, Grinnell Mutual Reinsurance Company

HENDRICKSON, J.

{¶1} Defendant-appelfant, Grinnell Mutual Reinsurance Company (Grinnell), appeals

the decision of the Butler County Court of Common Please granting summary judgment in

favor of plaintiff-appellee, Westfield Insurance Company (Westfield). Defendant-appellant,

Appx.039
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Terrell Whicker, also appeals the decision of the trial court to deny his motion for summary

judgment and grant summary judgment in favor of Westfield.' We affirm the decision of the

trial court.

{72} In 2001, while both were minors, Terrell Whicker and his cousin Ashley Arvin,

were involved in an accident when the ATV's they were operating coliided. The accident

occurred on a farm in Indiana owned by Michael and Marilyn Hunter, who reside in Hamilton,

Ohio and are Whicker and Arvin's grandparents. Whicker filed suit against Arvin, Arvin's

parents, and the Hunters to recover for the bodily injuries he sustained in the accident.2

{¶3} The Hunters' Hamilton residence is insured by Westfield and their Indiana farm

is insured by Grinnell. Westfield filed a declaratory judgment action againstthe Hunters and

Grinnell, and Grinnell filed a counter-claim, seeking a declaration that Westfield was

obligated to share in the costs of the Hunters' defense and any indemnity on a pro rata basis.

{14} Both insurance companies and Whicker moved for summary judgment, asking

the court to determine whether Westfield's policy provided coverage for the claims asserted

against the Hunters. The trial court ruled in favor of Westfield, finding that because the

accident "arose out of a premises" that was not an "insured location," the Westfield policy did

not cover the Hunters' legal defense and indemnification.

{15} Grinnell and Whicker now appeal, raising the following assignments of error:

{16} "THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN

FAVOR OF WESTFIELD AND DENYING SUMMARY JUDGMENT IN FAVOR OF

GRINNELL."

9. According to App.R. 3(B), we sua sponte consolidate these appeals for purposes of writing this single opinion.
We also sua sponte remove these cases from the accelerated calendar according to Loc.R. 6(A).

2. This action was filed in the Hamilton County Common Pleas Court prior to Westfield filing the instant
declaratory judgment action.
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{¶7} "THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO

WESTFIELD AND DENYING SUMMARY JUDGMENT TO THE WHICKERS."

{¶8} In the assignments of error, Grinnell and the Whickers argue that the trial court

misconstrued two terms in the disputed insurance policy, and thereby improperly granted

Westfield's motion for summary judgment. This argument lacks merit.

{¶9} This court's review of a trial court's ruling on a summary judgment motion is de

novo. Byrd v. Smith, Clermont App. No. CA2007-08-093, 2008-Ohio-3597. Civ.R.56 requires

that there be no genuine issues of material fact to be litigated, the moving party is entitled to

judgment as a matter of law, and reasonable minds can come to only one conclusion being

adverse to the nonmoving party in order to grant summary judgment. Slowey v. tUidland

Acres, Inc., Fayette App. No. CA2007-08-030, 2008-Ohio-3077, gj8.

{110} When construing an insurance policy and its provisions, "the role of a court is to

give effect to the intent of the parties to the agreement. We examine the insurance contract

as a whole and presume that the intent of the parties is reflected in the language used in the

policy. We look to the plain and ordinary meaning of the language used in the policy unless

another meaning is clearly apparent from the contents of the policy. When the language of a

written contract is clear, a court may look no further than the writing itself to find the intent of

the parties. As a matter of law, a contract is unambiguous if it can be given a definite legal

meaning. On the other hand, where a contract is ambiguous, a court may consider extrinsic

evidence to ascertain the parties' intent. A court, however, is not permitted to alter a lawful

contract by imputing an intent contrary to that expressed by the parties." Westfield Ins. Co. v.

Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, ¶ 11-12. (Internal citations omitted.)

{¶11} According to the Hunters' policy with Westfield, personal liability coverage does

not apply "to bodily injury or property damages: e. Arising out of a premises: (1) Owned by an
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insured, "** that is not an insured location."

{¶12} The first issue for review is the application of "arising out of a premises" when

construing the policy. In Ohio, two sister districts have applied the term in different fashions.

First, the Eighth District Court of Appeals, in Nationwide Mut. Fire Ins. Co. v. Turner(1986),

29 Ohio App.3d 73, 77, held that "'arising out of' means generally'flowing from' or'having its

origin in.' The phrase generally indicates a causal connection with the insured property, not

that the insured premises be the proximate cause of the injury." Coriversely, the Second

District Court of Appeals, in American States Ins. Co. v. Guillermin ( 1995), 108 Ohio App.3d

547, 565, found that an injury arises out of the premises only if some dangerous condition

exists on the premises that caused or contributed to the bodily injury.

{¶13} In granting summary judgment to Westfield, the trial court relied on the Turner

definition of "arising out of," and analyzed the case in terms of a causal connection instead of

a condition on the Hunters' farm being a proximate cause of the ATV accident. After

reviewing Ohio's insurance case law, we agree with the trial court and analyze the case at

bar for a causal connection, rather than a proximate cause.

{¶14} While the Ohio Supreme Court has not construed "arising out of' in the context

of a homeowners' insurance policy, it has interpreted the term when reviewing summary

judgment awards denying uninsured motorist coverage. In Kish v. Central Nat. Ins. Group of

Omaha ( 1981), 67 Ohio St.2d 41, the court found that the decedent's uninsured motorist

policy did not apply where the decedent was unharmed during a car accident but was fataliy

shot by the driver of the car that hit him. There, the court considered whether the shooting

arose out the uninsured's ownership, maintenance, or use of the uninsured vehicle, and

found that the shooting did not. The court reasoned that "a 'but for' analysis is inappropriate

to determine whether recovery should be allowed under uninsured motorist provisions "**.
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The relevant inquiry is whether the chain of events resulting in the accident was unbroken by

the intervention of any event unrelated to the use of the vehicle." Id. at 51.

{¶16} Following this precedent, the court in Lattanzi v. Travelers Ins. Co., 72 Ohio

St.3d 350, 1995-Ohio-189, applied Kish's causal connection test to determine whether the

insured's injuries arose out of the uninsured motorist's maintenance and use of his uninsured

car. in Lattanzi, the uninsured motorist hit the insured's car, forced 'nis way into her car,

kidnapped her at gunpoint, and drove to an unknown location where he raped her. The court

applied the causal connection test and found that the policy did not cover the insured's

injuries because they were sustained as a result of the "assailant's own brutal, criminal

conduct," therefore breaking the causal connection between the assailant's use of his

uninsured car and the insured's injuries. Id, at 354.

{¶16} Both courts construed "arising out of' to require a causal connection, and

neither the Kish nor Lattanzi court considered a proximate cause anaiysis when determining

if the injuries arose out of the uninsured motorists' use of their vehicle. The way in which

Federal courts apply Ohio insurance faw also supports our analysis.

{T17} Released after both Turnerand Guilfermin, the United States District Court for

the Northern District of Ohio considered how Ohio courts would apply "arising out of' in

insurance cases. In Owens Corning v. Nat. Union Fire Ins. Co. (N.D. Ohio Mar. 10, 1997)

No. 3.95 CV 7700, the court considered both Turnerand Guillermin and found that "the term

'arising out of clearly requires a causal connection, but does not require proximate cause."

ld. at. '16. On appeal, the Sixth Circuit reviewed the district court's decision to construe

"arising out of' on a causal connection basis, and also took into consideration the Kish and

Lattanzi cases. The Sixth Circuit, while it reversed the district court's decision to grant

summary judgment, agreed that the analysis called for a causal connection and did not

- 5 - Appx.043



Butler CA2009-05-134
CA2009-06-157

employ a proximate cause deterrnination. Owens Corning v. Nat. Union Fire Ins. Co. (C.A,6,

1997), 257 F.3d 484.

{718} Grinnell asserts that because two districts interpret the term differently, the term

is ambiguous and we must therefore construe the provision in the Hunters' favor. However,

the plain and ordinary meaning of "arising out of," as well as direction from the Ohio Supreme

Court and federal courts, allow us to ascertain the definite legal meaning of the term so that,

as a matter of law, the insurance contract is unambiguous.

{¶19) Keeping in mind that a court is not permitted to alter a lawful contract by

imputing an intent contrary to that expressed by the parties, applying the term as requiring a

causal connection instead of a condition on the land also comports with the policy itself and

the way the parties reasonably understood the phrase. If we were to construe "arising out of'

to require a dangerous condition on the land, we would not only be changing the language of

the policy, but also circumventing the parties' intention every time the phrase is used in the

policy.

(¶20) As the policy reads, the exclusion applies to bodily injury "arising out of a

premises," not arising out of a condition on a premises. If we were to impute such a reading,

the phrase "arising out of' would hold an illogical application given the way it is used multiple

times throughout the contract. Specifically, the term is also used to introduce other policy

exclusions, including injuries or property damage "arising out of": (b) business engaged in by

an insured; (c) a rental or holding; (d) rendering of or failure to render professional services;

(f-h) ownership or maintenance of a motorized vehicle, watercraft, or aircraft; (j) transmission

of a communicable disease; (k) sexual molestation, corporal punishment, or physical or

mental abuse; or the (I) use, sale, or manufacture of a controlled substance. Whife construing

"arising out of' to require a dangerous condition on these other exclusions is illogical, the

-6-
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causal connection definition produces a rational application given the plain and ordinary

definition of the phrase.

{¶21} Using the causal connection test, we find thatthe ATV accident arose out of the

premises. Specifically, the accident involved two children riding ATV's on the Hunters' farrn.

The farni was more than just the location where the accident occurred because the ATV

Whicker was riding at the time of the accident was purchased for him to operate while at the

farm, and was garaged in a shed on the farm. Additionally, Arvin's parents owned the ATV

she was riding at the time of the accident and specifically brought it to the farm for herto ride.

As stipulated, the ATV's were recreational vehicles, not intended for use on public roads, so

that the farm provided the opportunity and occasion to operate the ATV's, which causally led

to the accident and Whicker's injuries. Because the accident flowed from and had its origin

in the farm, the ATV accident and Whicker's resulting bodily injuries arose from the premises.

We also note that because they owned the farm, the Hunters were made party to Whicker's

claim, and their ownership of the farm is the only possible source for Whicker's claim that the

Hunters had a duty to protect him from injury as an invitee,3

(¶22) The second issue for review is whether the farm is an insured location under

the Westfield policy, which defines insured location as follows:

{9123} "4. Insured location means: a. The residence premises; b. The part of other

premises, other structures and grounds used by you as a residence and; (1) Which is shown

in the declarations; or (2) Which is acquired by you during the policy period for your use as a

residence; c. Any premises used by you in connection with a premises in 4.a and 4.b above;

d. Any part of a premises; (1) Not owned by an insured; and (2) Where an insured is

3. Because the issue is one of contract interpretation, we do not address any tort claims or analyze any possible
liability the Hunters may have had because of the accident.
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temporarily residing; e. Vacant land, other than farm land, owned by or rented to an insured;

f. Land owned or rented to an insured on which a one or two family dwelling is being built as

a residence for an insured."

{124} Given the stipulated facts and arguments before this court, the only definition of

insured location that may possibly apply is found in section c., which covers any premises

used by the Hunters in connection with their Ohio residence.

{¶25} The trial court, in finding that the farm is not an insured location, relied on

Pierson v. Farmers Ins. Of Columbus, Inc., Ottawa App. No. OT-06-031, 2007-Ohio-1188, in

which the court noted three factors to consider in determining whether a premises is used in

connection with the insured residence: (1) the proximity of the premises; (2) the type of use

of the premises; and (3) the purpose of the insurance policy, as a whole.

{¶26} Regarding the proximity, the stipulated facts establish that the Westfield policy

covers the Hunters' Ohio residence, while the farm is located across state borders in indiana.

While there is no bright-line test to establish how close a location has to be in order to be in

proximity of a residence, it is reasonable to determine that a farm miles away and across

state lines is not in proximity to the Hunters' Ohio home. See Pierson (noting that the

uninsured location was not proximately located to the insured residence where the secondary

premises was located in a different city than the insured residence).

{727} Concerning the way in which the Hunters used the farm, the stipulated facts

establish that the Indiana farm was not used in conjunction with the Hunters' Ohio residence.

In the trial court's decision, it noted that Grinnell provided no evidence to suggest that the

farm was used in connection with the Hunters' home in Ohio. Grinnell now argues on appeal

that because Westfield moved for summary judgment, it had the burden to prove that the

Hunters did not use the farm in connection with their Ohio home. We agree with Grinnell's
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assertion that Westfield held the burden of proof, but we do so for a different reason. Aside

from summary judgment, Westfield held the burden because it was asserting the applicability

of a policy exclusion, Continental Ins. Co. v. Louis Marx & Co. (1980), 64 Ohio St.2d 399.

{¶28} Grinnell asserts that because the parties did not set forth enough facts to

determine how the Hunters used the Indiana farm, fhere exists a genuine issue of material

fact so that summary judgment was improper. Westfield conversely argues that the trial

court had enough evidence to determine that the Hunters did not use the farm in conjunction

with their Hamilton residence. In the alternative, Westfield states, "there is a possibility of

genuine issues over this critical factual issue. In that event, the Court should remand the

case so that additional evidence might be obtained and presented on that issue." However,

by virtue of stipulating the facts, the parties are bound by their agreement.4

{¶29} In Newhouse v. Sumner(Aug. 6, 1986), Hamilton App. No. C-850665, the First

District considered an appeal of the trial court's decision granting summary judgment to the

appellees based on stipulated facts. Appellants argued on appeal that a genuine issue of

material fact existed regarding their usury defense. In affirming the grant of summary

judgment, the court discussed the impact stipulated facts have on the summary judgment

process.

{¶30} "A stipulation between contesting parties evidences an agreement between

them "*". To the extent that a stipulation jointly made represents an agreed statement of the

facts material to the case, it is a substitute forthe evidence which would otherwise have to be

adduced in open court. Resultantly, when a stipulation of facts is handed up by the

adversaries in a case, the trier of facts must accept what is set forth as a statement of settled

4. The stipulation of facts was signed by counsel for Westfield, Grinnell, the Whickers and the Hunters so that all
parties agreed to the submitted facts.
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fact that is undisputed and binding upon the parties to the agreement. Therefore, it is

paradoxical for the appellants to assert on appeal that there is a genuine issue of material

fact which must be resolved after having stipulated below the operative facts and placing

themselves, resultantly, in a position in which they must be held to have agreed to be bound

by those facts. We hold that where, as here, adversaries in a case stipulate the facts

necessary to determine the essential issues presented by the pleadings, those parfies are

bound mutually by what they have stipulated to be true, and that an unsuccessful litigant

cannot assert that a motion for summary judgment has been granted erroneously because

there is a genuine issue of material fact to be resolved before judgment can be given as a

matter of law. By eliminating the need to adduce evidence to establish the facts, the

plaintiffs-appellants avoided the trial they now seek upon remand. Having once had the

opportunity to have the facts decided in an adversarial proceeding, they cannot now regain

that right by claiming that some fact material to their cause existed. They are bound by the

facts agreed upon and by their representation that, within the stipulation, the court below was

given all that was needed to determine the legal issue." Id. at *3-*4.

{¶31} Therefore, and regardless of which party hefd the burden, the facts as

stipulated, do not establish any link or relationship between the farm and the Hunters' Ohio

residence, Instead, the facts estabfish that the Hunters reside in Hamilton, Ohio and that

Westfield insures the Hunters under a "Homeowners' Policy," whereas Grinnell insures the

Hunters under a "farm policy" fortheir Indiana property. As stipulated bythe parties, thefarm

property includes a house with electricity and running water, and the land was used in part to

store and provide a place to ride ATV's. As defined by the parties, the ATV's "were

motorized land conveyances and vehicles designed and used for recreational use and non-

agricultural and leisure time"**." Based on the stipulation, the facts establish the Hunters'

-10-
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use of their farm, and that the farm was not used in connection with their Ohio residence.

(j(32} Regarding the last factor of the Pierson test, and based on the insurance policy

as a whole, it is apparent that the Hunters intended the Westfield policy to cover their Ohio

residence and the Grinnell policy to cover the farm. Specifically, the only premises stated in

the Westfleld policy is the Hunters' Ohio home, the declaration page fails to mention

coverage for any location other than the Hamilton residence, and the indiana farm is not

mentioned anywhere in that poiicy. Additionally, the fact that the Hunters chose to insure

their Hamilton home under a homeowners policy and their indiana property under a separate

farm policy also supports the conclusion that the Hunters believed that their Westfield policy

covered only the Hamilton residence, or at the very least, they needed to carry coverage on

the farm aside from the Westfield policy.

{733} Based on the Pierson test, and after reviewing the record and stipulated facts,

we agree with the trial court that the Indiana farm was an uninsured location. We also note

that several jurisdictions have analyzed whether a premises is used in connection with an

insured residence using an analysis other than the factors in Pierce. See Massachusetts

Prop. Ins. Underwriting Ass'n v. Wynn (2004), 60 Mass. App. Ct. 824, 830 (finding that

"insured location" is "intended and appropriately understood to be limited to the residence

and premises integral to its use as a residence"); and tliinois Farmers Insurance Co. v.

Coppa (Minn. App. 1992), 494 N.W.2d 503 (affirming grant of summary judgment in favor of

insurer where injury occurred on a neighbor's adjoining field that was neither part of the

insured's residence premises nor "'used in connection with' such premises, as are

approaches or easements of ingress to or egress from the property").

{T34} State Farm Fire & Cas. Co. v. Corner(Jan. 5, 1996), N.D. M.S. No. 3:95CV041-

B-A, is also a useful case in our analysis. In Comer, the insureds held two homeowners'
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policies with State Farm with one covering their home and the other covering a mobile home

they also owned. The insureds also rented a pasture where they kept a heard of cattle that

ultimately broke free and caused an accident. In denying coverage, State Farm cited a policy

exclusion very similar to the one found in the Hunters' Westfield policy. In finding that

coverage did not apply, the court stated that the insureds "assert that the pasture was used

in connection with their residence premises, much like any other homeowners' hobby. The

court faifs to see how a pasture located several miles from the finsureds j home could be

used in connection with the residence premises. The [insureds] have failed to present any

facts which would tend to show a connection between the cattle operation of Highway 7 and

either of the premises located on Old Taylor Road." (Emphasis added.) Id. at *6.

{¶35} Grinnell argues that these cases are not dispositive because they are factually

distinguishable in that none of the insureds in the preceding cases owned the premises on

which the accident occurred. While factually distinguishable, the cases establish that courts

apply policy exclusions when there is no connection between the insured's residence and

their use of the accident site. Similar to these cases, we note that the Indiana farm was not a

premises integral to the Ohio home's use as a residence, and we fail to see how the Indiana

farm located miles away and across state lines was used in connection with the Hunters'

Hamilton residence.

{¶36} Having found that the ATV accident arose from the farm and that the farm was

an uninsured location, Westfield's policy exclusion applies to the Hunters' claim and bars

coverage. Because the policy exclusion applies, Westfield's motion for summary judgment

was properly granted, Grinnell's and the Whickers' motions for summary judgment were

properly denied, and their assignments of error are overruled.

{¶37} Judgment affirmed.
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YOUNG, P.J., and RINGLAND, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http:iiwww.5conet.state.oh:us;ROD/doeunients/. Final versions of decisions

are also available on the Twelfth District's web site at:
http://www.twelfth.courts.state.oh.usisearch.asp
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IN THE COURT OF COMMON PLEAS
BUTLER COUNTY, OHIO

WESTFIELD INSURANCE
COMPANY,

Case No. CV2008 05 2295

(Charles L. Pater, Judge)
Plaintiff

Judgge

CLiarles L. Pater

Comn.on Plcas Cnurt
13uder Cnunn, Ohlo

ORDER GRANTING MOTION OF
vs. PLAINTIFF WESTFIELD INSURANCE

COMPANY FOR SUMMARY JUDGMENT
MICHAEL HUNTER, et al., AND DENYING MOTION OF

DEFENDANT GRINNELL MUTUAL
Defendants REINSURANCE COMPANY FOR

SUMMARY JUDGMENT

This mafter is before the court on the motion for summary judgment

filed by plaintiff Westfield Insurance Company (°Westfield") and the motion for

summary judgment filed by defendant Grinnell Mutual Reinsurance Company

("Grinnell"). Both motions address the issue of whether the Westfield homeowner's

insurance policy issued to Michael and Marilyn Hunter provides coverage for the

claims asserted against them in a separately filed lawsuit. Upon consideration of the

motion, the pleadings and the other matters of record, the motion of Westfield is

GRANTED, and the motion of Grinnell is DENIED.

The pertinent facts are not in dispute. On July 7, 2001, Terrell Whicker was

operating an all terrain vehicle ("ATV") on property located in the State of Indiana and

owned by his grandparents, Michael and Marilyn Hunter. His ATV collided with an

ATV operated by his cousin, Ashley Arvin, causing Terrell to sustain bodily injuries. A

lawsuit was filed in Hamilton County, Ohio by Terrell and his parents against Ashley,

her parents and the Hunters.
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The Hunters reside in Hamilton, Ohio, and their home is insured by Westfield.

Their property in Indiana is insured by Grinnell. This declaratory judgment action was

filed by Westfield against the Hunters and Grinnell, seeking a declaration that it has

no duty to defend or indemnify the Hunters for the claims and damages asserted in

the Hamilton County lawsuit. Grinnell filed a counterclaim, seeking a declaration that

Westfield and Grinnell are obligated on a pro rata basis to share in the costs of the

Hunters' defense and any indemnity of the Flunters.

The interpretation of an insurance contract is a matter of law. Nationwide tVut.

Fire Ins. Co. v. Guman Bros. Farm (1995), 73 Ohio St.3d 107, 108. When construing

the provisions of an insurance policy, the court is mindful that, generally, words in a

policy must be given their plain and ordinary meaning. Myers v. Encompass Indemn.

Co. (12th Dist. 2006), 2006-Ohio-6076, par. 9. Only in situations where the contract is

ambiguous and thus susceptible to more than one meaning should the policy

language be liberally construed in favor of the claimant who seeks the benefits of

coverage. State Farm Auto lns. Co. v Rose (1991), 61 Ohio St.3d 528, 531-532.

VVestfield's policy provides liability coverage to the Hunters for damages and a

defense to a lawsuit under Section II - Liability Coverages, Coverage E - Personal

Liability. That provision states:

If a cfaim is made or a suit is brought against an insured for damages
because of bodily injury or property damage caused by an
occurrence to which this coverage applies, we will:

1. Pay up to our limit of liability for the damages for which the insured is
legally Iiable.. . .

2. Provide a defense at our expense by counsel of our choice, even if
the suit is groundless, false or fraudulent....

-2-
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Westfield and Grinnell agree that Terrell Whicker's claims are "because of bodily

injury." The question is whether the ATV collision is an occurrence to which the

coverage of the Westfield policy applies. Simply put, the coverage provided by the

Westfield policy insures the Hunters against claims having to do with occurrences

taking place on their property in Hamilton, Ohio, but not their property located in

another state. Thus, the collision of the ATVs on land in Indiana owned by the

Hunters IS not an occurrence covered by the Hunters' homeowners' policy, which

covers the Hunters' residential real estate.

The Westfield policy declares that its coverage does not apply to bodily injury

"arising out of a premises: (1) owned by an insured; ... that is not an insured

location." See Sec. 1l(1)(e) of the policy. This exclusion of coverage applies here,

contrary to the assertions of Grinnell that the ATV collision did not arise out of the

Indiana property and, alternatively, that the Indiana property was an insured location.

A . "Arising out of a premises."

There are two opposing interpretations of the phrase "arising out of a

premises." In Nationwide 1Vut. Fire Ins. Co. v Turner (81h Dist. 1986), 20 Ohio App.3d

73, the Eighth District Court of Appeals stated:

"Arising out of' means generally "flowing from" or "having its origin in,"
[Citation omitted.] The phrase generally indicates a causal connection
with the insured property, not that the insured premises be the proximate

cause of the injury. [Emphasis added.]

Id. at 77. On the other hand, in American States Ins. Co. v. Guillermin (2°d Dist.

1996), 108 Ohio App.3d 547, the Second District Court of Appeals concluded that for

-3-
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the exception to apply, there must exist some dangerous condition of the premises

that caused or contributed to the bodily injury at issue, ld. at 565.

After reviewing the numerous cases cited by the parties in their memoranda, all

but the above two of which are from other states, and after conducting its own

research, this court agrees with the conciusion of the Eighth District in Turner above:

for Westfield's exclusion to apply, there must be some causal link between the alleged

injury and the land on which the injury occurred, but the condition of the land need not

be the proximate cause of or contribute to the injury.

To reiterate, when construing the provisions of an insurance policy, words in

the policy must be given their plain and ordinary meaning. State Farm Auto Ins. Co. v

Rose, supra at 531-532. Moreover, a court must presume that the parties' intent is

reflected in the policy language. Merz v. Motorists Mut. Ins. Co. (12th Dist. 2007),

2007-Ohio-2293, par. 72. This court understands the word "arising" and the phrase

"arising out of' to mean "originating from" some source, as supported by the definition

set forth in the Merriam-Webster on-line dictionary. This court also believes that

Judyre

CharLes L. Paier

Common Plcav Court
RoJcr CounnS Ohfo

"premises" in common parlance contemplates land and permanently affixed structures

contained thereon, like buildings. Thus, "arising out of a premises" means originating

from a premises, or occurring on or connected with a premises.

There is nothing in the ordinary meaning of the phrase "arising out of a

premises" that connotes the need for an injury to be a direct consequence of some

condition of the land. Therefore, the injuries at issue here did arise out of a premises.

However, such a conclusion does not end the court's inquiry.

-4-
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B. "Insured location."

Even if Terrell suffered bodily injury "arising out of a premises," for the

exclusion to apply to bar coverage, it must still be shown that the Indiana property

was not an "insured location." Here, the evidence before the court is sufficient for an

ordinarily reasonable person to reach the conclusion that the Hunters' farm was,

indeed, not an "insured location."

Westfield's policy defines "insured location" as follows:

4. Insured focation means:

a. The residence premises;

b. The part of other premises, other structures and grounds
used by you as a residence and:

(1)
(2)

Which is shown in the declarations; or
Which is acquired by you during the policy period
for your use as a residence;

c. Any premises used by you in connection with a premises in
4.a and 4.b above;

d. Any part of a premises:

(1) Not owned by an insured; and
(2) Where an insured is temporarily residing;

e. Vacant land, other than farm land, owned by or rented to
an insured;
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f. Land owned or rented to an insured on which a one or two
family dwelling is being built as a residence for an insured.

The Hunters' Indiana farm does not fit any of the above definitions of an "insured

location."

-5-
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The farm was not the Hunters' "residence premises" under paragraph 4(a).

The policy defines "residence premises" to mean a dwelling or other building where

the named insured resides and which is also shown in the Declarations as the

residence premises. The Hunters resided at their Hamilton residence and the farm

was not listed in the policy Declarations at al(.

The farm also does not meet the definition contained in paragraph 4(b)

because it was not used by the Hunters as a residence, was not shown in the

Declarations, and was not acquired during the policy period.

The only definition of "insured location" that could even arguably apply to the

facts of this case is that contained in paragraph 4(c). The Hunters' Hamilton, Ohio

home was clearly their "residence premises," but despite its arguments to the contrary,

Grinnell has provided no evidence to suggest that the Indiana property was used in

connection with the Hunters' home in Hamilton.

In the only Ohio case cited by either party, Pierson v. Farmers lns. of

Columbus, /nc. (6t" Dist. 2007), 2007-Ohio-1188, the Sixth District Court of Appeals

was asked to consider and interpret policy language similar to that at issue here.

There, the plaintiff's son was injured on property not the residence of the insured. The

insured had a policy of insurance on his primary residence issued by defendant

Farmers Insurance. Farmers denied coverage for the accident on the basis that the

accident occurred on property that was not an "insured location," as defined by the

policy. At issue was whether the property on which the accident occurred was used

"in connection with" the insured premises. Citing cases from several jurisdictions

outside Ohio, the Sixth district stated:
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In determining whether the premises are used "in connection with"
insured premises, courts generally consider the proximity of the
premises, the type of use of the premises, and the purpose of the
insurance policy, as a whole. [Citations omitted.]
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Here, there is no evidence before the court establishing the proximity of the

Hunters' residence in Hamilton, Ohio to the farm in Indiana, or how the farm property

was actually used. However, the purpose of the Westfield policy, as a whole, is clear

from the policy language. In interpreting insurance policies, the court must look to the

wording of the policy to determine the intention of the parties concerning coverage.

Robinson v. Allstate Ins. Co. (81h Dist. 2004), 2004-Ohio-7032, par. 33. The only

premises the policy states that is covered was the Hunters' home in Hamilton, Ohio.

There is no reference whatsoever to any other premises. Additionally, the Hunters,

themselves, clearly believed that the Westfield policy covered only their Hamilton

residence because, otherwise, they would not have had a reason to obtain a separate

policy from Grinnell to cover their Indiana farm. Thus, the "purpose of the [Westfield]

insurance policy as a whole" is to cover the Hunters' Hamilton property only.

Moreover, the court, being mindful that words in an insurance contract must be

given their plain and ordinary meaning (see, Whitaker v. Grange Mut. Cas. Co, (2"a

Dist. 2004), 2004-Ohio-5270, par. 9), concludes that the plain meaning of the policy

language "in connection with" requires there to be some sort of link or relationship

between the Indiana farm and the Hamilton residence beyond the fact that the Hunters

owned both premises. Here there is no evidence of any such link or relationship.

Therefore, an ordinary reasonable person could only conclude that the farm was not

used "in connection with" the Hunters' home in Hamilton.

-7-
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The definition contained in paragraph 4(d) only applies to property not owned

by an insured, and the farm was owned by the Hunters. Thus, it is inapplicable.

The definition in paragraph 4(e) is clearly inapplicable because the farm was

not vacant land but, rather, improved with a house, running water and electricity.

Finally, since the farm was nofiand owned or rented to the Hunters on vdhich a

one or two family dwelling was being built as a residence for them, the definition in

paragraph 4(f) does not apply. Therefore, the farm was not an "insured location."

To summarize, the evidence establishes that the injuries sustained by Terrell

Whicker in his unfortunate accident with Ashley Arvin did arise out of a premises

owned by Westfield's insureds, the Hunters. However, it was not an insured location.

Therefore, the exclusion contained in Section II(1)(e)(1) of the Westfield policy applies

to bar coverage. Westfield's motion for summary judgment is well-taken, while

Grinnell's motion for summary judgment must be denied.

ENTER

Charles L. Pater, Judge
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cc: John F. McLaughlin, Esq.
Lynne M. Longtin, Esq.
James H. Ledman, Esq.
J. Stephen Teetor, Esq.
Steven A. Tooman, Esq.
Daniel J. Temming, Esq.
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