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STATEMENT OF FACTS

This case concerns the meaning of language i an insurance policy exclusion which became
relevant to an accident that occurred on “other premises™ owned by a policyholder. The issucs are
before this Court on a consolidation of an appeal where the Court accepted jurisdiction, and of a
certification of a conflict. See Entry, March 3, 2010, Case No. 2009-2214 and Entry, March 3,

~

2010, Case No. 2010-24. The ceriified question to be briefed by the parties presenis the central issue
in the jurisdictional appeal as well:

When construing an insurance policy exclusion, does an injury ‘arise

out of” premises only if some dangerous condition exists on the

premises that causcd or contributed to the injury, or must the injury

only originate in or have a causal connection with a premises?

In the underlying incident, Terrell Whicker and his cousin, Ashley Arvin, both minors at the
time, were riding all-terrain vehicles (ATVs) on farm property belonging to their grandparents,
Michael and Marilyn Hunter, in Indiana. (Supp. 1, Stip. Facts at 4 1, 4) Terrell was injured in the
July 7, 2001 accident. (Supp. 1, Stip. Facts at { 4) The Hunters” Indiana farm property included a
house with electricity and runming water. (Supp. 1, Stip. Facts al 4 2) The Hunters did not reside
on the farm property, but in a residence in Hamilton, Ohio; neither Terrell nor Ashley nor their
parents were residents of the Hunters’ houschold. (Supp. 1-2, Stip. Facts at 49 3, 8) The ATV which
Terrell was riding was owned by his grandfather, Michael Hunter, and was purchased specifically
for Terrell to ride; the ATV was garaged in a shed on the farm property and was repaired and
maintained by Michael Hunter. (Supp. 1, Stip. Facts at § 5) Ashley’s ATV was owned by her

parents and was not owned, garaged or maintamed by the Hunters; on the day of the accident it was

brought to the farm for Ashley to ride there. (Supp. 1, Stip. Facts at§ 6) The ATVs being ridden



by Terrell and Ashley were motonzed land conveyances and vehicles designed and used for
recreational use and non-agricultural, leisure-time activitics off public roads, were not subject to
motor vehicle registration, and were not being used in an agricultural operation. (Supp. 1-2, Stip.
Facts at ¥y 7)

Terrell and his parents sued Ashley and her parents, and, most relevantly for this appeal, his
grandparents, the Hunters. Sec Terrell Whicker, et al. v. Ashley Arvin, Hamilton County Court of
Common Pleas Case No. A0700213, hereinafter “Underlying Lawsuit.” (Supp. 2, 69-74, Stip. Facts
al § 11 and Ex. C thereto) The Whickers’ claims against the Hunters, as well as against Ashley’s
parents,. are based on their alleged tortious conduct. Count Three of the Whick-ers’ Complaint
alleges that (1) the Hunters knew of Ashley Arvin’s reckless and/or negligent tendencies; (2) the
Hunters had the ability and duty to exercise control over Ashley Arvin; and (3) the Hunters breached
that duty by not exercising control over Arvin. (Supp. 69-74, Stip. Facts, Ex. C thereto) Both
Westfield and Grinnell have provided a defense to the Hunters to the claims asserted against them
in Hamilton County Case No. A0700215. (Supp. 2, Stip. Facts at §12)

While the Hunters resided in Hamilton, Ohio, the July 7, 2001 accident occurred on the
Indiana farm property. The Hunters have two insurance policies at issue. (Supp. 1, Stip. Facts at §|
1) Grinnell Mutual Reinsurance Company (“Grinnell™) insured the Indiana farm property under
Farm Policy No. 0000 137863 for the policy period August 17, 2000 to August 17, 2001. (Supp. 2,
Stip. Facts at 9 10 and Ex. B thereto)

Westficld Insurance Company insured the Hunters” Hamilton, Ohio residence under
Homeowner’s Policy No. HOP2849481 for the period June 10, 2001 to June 10, 2002, (Supp. 2, 4-

51, Stip. Facts at § 9 and Ex. A thereto)



This appeal tests whether an exclusion in the Westfield Homeowner’s Policy precludes
coverage for the ATV accident claims against the Hunters which occurred on their farm property.
The Westfield Policy lists the Hunters’ primary residence in Hamilton, Ohio in the declarations page.
(Supp. 11, Stip. Facts, Ex. A thereto} In addition to Property Coverages, the Westfield Policy
provides personal liability coverage as follows;:

If a claim is made or a suit is brought against an insured for damages because of

bodily injury or property damage caused by an occurrence to which this coverage

applies, we will:

1. Pay up to our limit of liability for the damages for which the insured is legally
hable. ...

2. Provide a defense at our expense by counsel of our choice, even if the suit is
groundless, false or fraudulent. ...

(Supp. 25, Stip. Facts, Ex. A thereto, Section IT)
and the Westfield Policy contains the following exclusion:

Coverage E - Personal Liability and Coverage F - Medical Payments to Others
do not apply to bodily injury or property damage:

e. Arising out of a premises:
(1) Owned by an msured; ****
that is not an insured location.
(Supp. 25, Stip. Facts, Ex. A thereto, Section II)

The Policy defines an insured location as follows:

4. Insured loeation means:
a. The residence premises;
b. The part of other premises, other structures and grounds used by you

as a residence and:
(1) Which is shown in the Declarations; or

3-



(2) Which is acquired by you during the policy period for your
use as a residence;

c. Anypremises used by you in connection with apremises in 4.a. or 4.b
above;
d. Any part of a premises:
1. Not owned by an insured; and
2, Where an insured is temporarily residing;
e. Vacant land, other than farm land, owned by or rented to an insured;
f. Land owned by or rented to an insured on which a ong or two family

dwelling 1s being builf as a residence for an insured.
(Supp. 14, Stip. Facts, Ex. A thereto, Definitions)
Waestfield's Policy defines the residence premises as follows:
8. Residence premises means:

a. The one family dwelling, other structures, and grounds; or
b. That part of any other building;

where you reside and which is shown as the residence premises in the
Declarations.

Residence premises also means a two {amily dwelling where you reside in

at least one of the family units and which is shown as the residence premises

in the Declarations.
(Supp. 14, Stip. Facts, Ex. A thereto, Definitions) (afl emphasis original)

Westfield filed a declaratory judgment action in the Court of Common Pleas, Butler County,

Ohio against defendants Hunters, Whickers, and Grinnell Mutual Reinsurance Company. Westfield
Insurance Co. v. Michael Hunter, Butler County Case No. CV 2008 05 2295. (Td. 4) Westfield
asked that the trial court declare that it had no duty to defend or indemnify the Hunters for the claims
assetted against them in the underlying lawsuit, relying on the “other owned premises” exclusion in

its policy. (Td. 4) Grinnel! filed an Answer, Counterclaim and Crossclaim requesting in part that

the trial court declare that Westfield and Grinnell were each obligated to provide coverage to the

4-



Hunters in the underlying lawsuit on a pro rata basis. (Td. 28) The parties entered into a Stipulation
of Facts, to which were attached the West[ield and Grinnell policies, and the Underlying Complaint.
(T.d. 52, Supp. 1-74) Westficld and Grinnell filed cross motions for summary judgment on the issuc
of Westfield’s obligations to the Hunters in the Underlying Lawsuit. (T.d. 53, 55) The Trial Court
granted summary judgment fo Westfield and denied summary judgment to Grinnell. (T.d. 62) After
the remaining claims of the parties were dismissed, Grinnell filed a Notice of Appeal in Butler
County Court of Appeals, Twelfth Appellate District, on May 18,2009, Case No. CA 2009 05 134,
(T.d. 65, Appellate docket (“A.d.”} 3} The plaintiffs in the underlying lawsuit, the Whickers, who
were named as defendants in the Westfield declaratory judgment action, also appealed from the trial
court’s grani of summary judgment to Westfield, in Butler County Twel{th District Court of Appeals
Case No. CA 2009 06 0157. (T.d. 66, A.d. 3} Those two appeals were consolidated and jointly
bricfed in the Butler County Court of Appeals.

The Twelfih District Court of Appeals issued an Opinion and Judgment Entry on October
26, 2009. (A.d. 30; Appx. 39) The Court of Appeals affinmed the grant of summary judgment to
Westficld, finding that there was no coverage under the Westfield Policy for the claims averred
against the Hunters. The Courts below applied the “causal connection” meaning to the phrasc
“arising out of” in Exclusion (e) such that the accident and injury did, under the Court’s finding,
arise out of/have a causal connection to premises owned by the insureds that is not an “insured
location” under the policy. The Courts below rejected the “proximate cause” meaning of “arising
out of” under which some dangerous condition exists on the premises that caused or contributed to

the imjury. (A.d. 30, T.d. 62; Appx. 39, 52)



In addition, the Courts below found that the farm properly was not “an insured location”
under Exclusion (e) and according to the defincd meaning in the policy of that term, confirming that
the exclusion applies to the claims against the Hunters and bars coverage for that claim.

~ After the October 26, 2009 Judgment Entry in the Court of Appeals, appellant Grinnell
moved in the Court of Appeals on November 4, 2009 to certify a conflict (A.d. 37), and appellants
Whicker similarly moved on November 5, 2009, {A.d. 38) On December 8, 2009, the Builer County
Court of Appeals issued an Eniry certifying a conflict under Aiticle IV, Section 3(b) of the Ohio
Constitution and Appellate Rule 25 in the consolidated appeal. (A.d. 40) Grinnell timely filed its
Notice of Appeal from the Judgment Entry of the Butler County Court of Appeals on December 8,
2009. (Appx. 1) The discretionary appeal is Supreme Court Case No. 09-2214. On January 6, 2010,
Grinnell filed a Notice of Certified Conflict in the Supreme Court (Appx. 5), Supreme Court Case
No. 10-0024,

On March 3, 2020, the Supreme Court issued Entries in the discretionary appeal and the
certified conflict. The Eniry in 2009-2214 accepted the jurisdictional appeal; the Entry in 2010-0024
determined that a conflict exists and ordered the partics to brief the question certified by the Butler
County Court of Appeals quoted above. The Supreme Court consolidated briefing in the two cascs.

The standard of review of judgments granting motions for summary judgment is de novo; that
is, an appellate court applies the same standard in determining whether summary judgment should
be granted as the trial court. Grafion v. Ohio Edison Co., 77 Ohio St. 3d 102, 105, 1996-Ohio-336,
671 N.E. 2d 241, Andersen v. Highland House Co. (2001), 93 Ohio St. 3d 547, 548, 757 N.E.2d

329,



ARGUMENT

Proposition of Law Ne. 1:

When construing an insurance policy “other premises™ exclusion,
an injury “arises out of premises” only if a condition exists on the
premises that caused or contributed to the injury, and does not
“arise out of” premises if the injury only originates in or occars
on a premises.

A. Introduction.

The Westficld Policy extends coverage to the Hunters for the claim for damages brought by
the Whickers. Section II, “Liability Coverages,” provides Personal Liability coverage “[i}f a claim
18 made or a suit is brought against an insured for damages because of bodily injury . . . caused by
an occurrence to which this coverage applies.” (Supp. 25, Stip. Facts, Ex. A at 12 of 17) There
is no disputc (for purposes of this matter) that the Hunters are “insureds,” that Terrell Whicker
suffered “bodily injury,” or that the imjury was caused by “an occurrence.”

The Westficld Policy has an exclusion for bodily injury “arising out of”” property owned by
the insured, when the property is not an “insured location.” (Supp. 25, Stip. Facts, Ex. A, Seclion
M, Exclusions, Article (1){e). That exclusion should not be construed so as to deny coverage to the
Hunters for the accident which occurred on their Indiana farm property. Their status as landowners
should not trigger the exclusion where the claim against them was based on their alleged tortious
conduct - their knowledge of Ashley’s reckless or negligent tendencies and their alleged failure to
control their granddaughter, leading to the accident — which has no necessary connection {0 any
given property. The allegations in the Complaint go to the Hunters’ conduct and status as people

able to control a minor tortfeasor, not to their status as landowners.



Ohio cowrts have examined the meaning of “arising out of” in this exclusion and have come
to opposite conclusions. One construction results in a narrow exclusion in the approach taken by
the Second District Court of Appeals in American States Ins. Co. v. Guillermin (1996), 108 Ohio
App.3d 547,671 N.E.2d 317; another construction results in a very broad exclusion in the approach
followed by the Eighth District Cowrt of Appeals in Nationwide Mutual Fire Ins. Co. v. Turner
(1980}, 29 Ohio App. 3d 73, 503 N.E. 2d 212, while consiruing “arising out of ownership,
maintenance or use of the real propeity” in a coverage provision.

Language in an insurance policy is construed against the insurer. “An cxclusion in an
msurance policy will be interpreted as applying only fo that which is clearly intended to be
cxcluded.” Sharonville v. Am. Employers Ins. Co., 109 Ohio St. 3d 186, 846 N.E.2d 833, 20006-
Ohio-2180, § 6, quoting Hybud Equip. Corp. v. Sphere Drake Insurance Co., Ltd. (1992), 64 Ohio
St. 3d 637, 665, 597 N.E.2d 1096, cert. denied (1992), 507 U.S. 987, 113 Sup.Ct. 1585, 123 L.Ed.
2d 152. The concept of strict interpretation of a policy provision applies “with greater force to
language that purports to limit or to qualify coverage.” Watkins v. Brown (1994), 97 Ohio App. 3d
160, 164, 646 N.E.2d 485 (discretionary appeal denied in 1995), 71 Ohio St, 3d 1458. Of course,
it remains true that “the rule of strict construction does not permit a court to change the obvious
intent of a provision just to impose coverage.” Hybud Equip Corp. supra, 64 Ohio St. 3d at 665.
However, it is well-established that “in construing exceptions, ‘a general presumption arises to the
effect that that which is not clearly excluded from the operation of [the] contract is included’ in its
operation.” Weaver v. Mclntosh Plymouth (1945), 146 Ohio St. 96, 64 N.E. 248, syllabus.

The construction followed by Twrmer virtually eliminates all claims that occur on an

uninsured premises owned by a policyholder, That would be the logical result and proper result had

-8-



the policy employed language limiting the geographic scope of its coverage for personal tortious
acts: for example, the exclusion could have excluded “bodily injury . . . occurring on a prentses
owned by an insured.” But, as the drafter of the policy, Westficld must be held to the language it
chose. The majority of courts in the country have followed the approach of the Guillermin court in
applying the exclusion only to a condition of the uninsured premises. See Marshall v. Alistate Ins.
Co. {(W.Va. 1992), 187 W.Va. 109, 111-112, 416 S.E.2d 67, 69-70 (reviewing “overwhelming
authority” of other jurisdictions); Guillermin, 108 Ohio App. 3d at 565 {“the weight of authority™).
B. Guillermin: Second Appellate District holds that “arising out of”
language in exclusion relates to condition of the land, not to
tortious acts committed on the land.

American States Ins. Co. v. Guillermin (1996), 108 Ohio App. 3d 547,671 N.E.2d 317, was
1ssued a decade after the Turner decision and properly rejected the reasoning that “arising out of”
in an cxclusion requires only some connection with the premises. The Second District in Guillermin
focused on the exclusion’s application to the allegations of tortious conduct, not on whether the
accident occurred on the premises, quoting the apt conclusion of the Kentucky Supreme Court
construing the identical provision: “While most of the endeavors of mankind occur upon the surface
of the earth and without it, harm could not occur, the law nevertheless imposes liability for negligent
personal conduct upon the recognition that, in most cases, human behavior is the primary cause of
the harm and the condition of the earth only secondary.” Eylerv. Nationwide Mut. Fire Ins. Co. (Ky.
1992}, 824 §.W.2d 855, 857, quoted in Guillermin, supra, 108 Ohio App. 3d at 562. In the present
matler, the ATV accident occurred on land owned by the Hunters, but according to the allegations
of the Complaint, it arose out of their knowledge of and failure to control Ashley’s reckless

tendencies. Had this accident occurred on premises owned by the Whickers, or by Ashley’s parents,
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or on third party land, or park land, this exclusion would be irrelevant, even while the allegations of
tortious conduct against the Hunters would be identical, and there would be no basis to deny
coverage. The Guillermin court properly focused on the allegations of tortious conduct. The
exclusion is not rendered meaningless: the exclusion would be effective under the Guillermin test
if the alleged tortious conduct had been tied to the premises, as, for example, if the Hunters had
excavated a pit into which the ATVs feil.

Tn Guillermin, American States issued a homeowner’s policy of insurance to Alverda
Guillermin for her residence. Alverda also owned a farm in Brown County, Ohio that was not listed
as an insured premises on the policy. Alverda permitted her sons to stay at the farm, where they kept
horses and other animals. A lion escaped and attacked two minors. Their parents filed suit against
Alverda and her sons, alleging that the sons, with Alverda’s permission, harbored the lion on the
farm. They alleged that Alverda and her sons were ncgligent for allowing the lion to remain
unattended on the premises without sufficient precautions to prevent it from leaving the premises.
Alverda and her sons sought a defense and indemnification from American States under the
homeowner’s policy. Id. at 549-550.

The language of the policy exclusion in Guiflermin is identical to the language of the
exclusion in the Hunters’ Westficld Policy. Alverda’s American States policy excluded payment for
personal liability for ““bodily injury’ *** arising out of a premises *** owned by an ‘insured’ *#*
that is not an ‘insured location.”” Id. at 551.

The court reviewed numerous cases from other jurisdictions interpreting the phrase, and
concluded that the exclusion in the American States policy “refers to the condition of the uninsured

premises and does not exclude coverage for the insured’s alleged tortious acts on the uninsured

-10-



premises.” Id. at 566. The Guillermin court also reviewed Nationwide Mui. Fire Ins. Co. v. Turner,
which involves similar, but not identical, language which appeared in the coverage provision rather
than an exclusion: “arising out of the ownership, maintenance or use of the real *** property.”
Turner, 29 Ohio App. 3d at 77, discussed in Guillermin, 108 Ohio App. 3d at 560. The Second
District stated;: “We are convinced that the weight of authority construing identical or similar ‘off
premises’ exclusions recognizes the ‘dichotomy of causation between negligeni personal conduct
and dangerous condition of the premises.”” Id. at 565, quoting Fyler, supra, 824 S.W.2d at 857. The
jurisdictions cited by the Second District found that the “key factor” which determines “the
applicability of this exclusion ‘relates to the condition of the uninsured premises and not to tortious
acts committed thereon.” Id. at 565, quoting Marshaill v. Allstate Ins. Co. (1992), 187 W.Va. 109,
112, 416 S.E.2d 67 (emphasis original).! Looking at the facts before it, the Second District
concluded that the allegation of negligently harboring the lion “does not implicate any condition
upon the land as a direct, causal link to the injury; rather, it looks to Alverda’s alleged tortious
conduct in not taking adequate precautions to prevent the lion’s escape.” 1d. at 565.

C. Turner: FEighth Appellate District holds that language in

coverage provision, “arising out of ownership, maintenance, or

use of the real property” indicates a cansal connection with the
insured premises, not a proximate causal connection.

In Nationwide Muiual Five Ins. Co. v. Turner (1986), 29 Ohio App. 3d 73, 503 N.E.2d 212,
the policyholders seeking coverage had allowed their son-in-law to live in their residence. After the

Turners gave an ultimatum that the son-in-law either get a job or move out of the Turners’ house,

'"The court cited cases from the jurisdictions of Missouri, Minnesota, Kentucky, West
Virginia, New York , California, Florida, Illinois, Louisiana, Rhode Island and Wisconsin.
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the son-in-law called everyone in the house together and shot the Tﬁmers, killing his father-in law.
29 Ohio St. 3d at 73-74. Mrs. Turner sought liability coverage under the homeowner’s policy for
the action of their son-in-law in shooting them. The Court of Appeals found that there was coverage
for the Turners as to the damages caused by the shooting. In doing so, the court interpreted not an
exclusion (as in Guillermin), but rather the basic liability coverage provision:

Section 1T of this Homeowner’s Policy insures those named in the

Declarations against loss from damages for negligent personal acts or

damages for negligence arising out of the ownership, maintenance or

use of real or personal properly, subject to the provisions and

conditions stated herein and subject to the limit of liability stated in

the Declarations for liability.
29 Ohio App. 3d at 74.

The Eighth District had to pass three hurdles in order to find coverage. First, looking at the
policy coverage for “the named insured and members of his family . . . residing in the same
housechold,” the court found that the son-in-law was amember of the family and therefore an insured.
Id. at 74-75. Second, in construing the basic coverage provision for negligent acts, the court found
that by virtue of the son-in-law’s possible insanity, there was an issue of fact as to whether the
shooting was intentional and excluded from coverage, or, negligent and included within coverage.
Id. at 75-77. Finally, and most relevant to the present matter, the court had to construe whether the
shooting was a negligent personal act “arising out of the ownership, maintenance or use of real or
personal property.”

The court devoted less than a single page {o its analysis in finding that there was coverage,

and concluded: “The shootings in the case at bar arose out of a dispute over the use of the property

and occurred on the insured premises.” Id. at 77. In reaching this conclusion, the Eighth District
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cited the Sixth Circuit case fnsurance Co. of North America v. Royal Indemnity Co. (6" Cir. 1970),
429 F.2d 1014, 1017-18, for the proposition that the phrase “arising out of” means generally
“flowing from” or “having its origin in.” Insurance Co. of North America, 429 F.2d 1017-18, cited
in Turner, 29 Ohio App. 3d 77. While the policy in Insurance Co. of North America was a motor
vehicle policy, i is significant that the policies in both Insurance Co. of North America and in
Turner concerned the basic liability coverage provision and in both the “arising out of” language was
tied to the immediately-following phrase “ownership, maintenance or use.” Thus, in Insurance Co.
of North America, the court construed the words “arising out of *** use” in an automobile policy
such that it “does not require a finding that the injury [] was directly and proximately caused by the
use of the trailer” but only that there be “a causal connection with the accident.” 429 F.2d at 1018,
D. The language “arising out of the ownership, maintenance or use
of premises” in a coverage provision is not equivalent to the
language “arising out of the premises” in an exclusion.

Both the Trial Court and the Court of Appeals in this matter erroneously followed Turner
rather than Guillermin, without paying sufficient attention to the facts of the case, or the actual
language of the provisions and the context in which they occurred. Neither of the courts below
observed that the “arising out of the premises” langnage in the Hunters” Westfield Policy is different
from the phrasing “arising out of the ownefship, maintenance or use of” the premises or automobile

that occurs in the Turner and Insurance Co. of North America cases on which the courts below

relied. Nor did the courts below observe that the Turner and Insurance Co. of North America

*The liability coverage provision in Insurance Co. of North America v. Royal Indemnity Co.
provided: “INA will pay on behalf of the Insured all sums which the Insured shall become legally
obligated to pay as damages because of bodily injury or property damage to which this insurance
applies, caused by an occurvence and arising out of (1) the ownership, maintenance, or use,
including loading and unfoading of any automobile . .. 429 F.2d at 1016, fn. 6 (emphasis added).
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language occurs in a coverage provision, whereas the “arising out of the premises” langnage in the
Westlield Policy and in Guillermin occurred in an exclusion.

The Turner “arising out of the ownership, maintenance or use” language is more defined and
restricted than the nore general “arising out of the premises™ language. When the courts in Turner
and JNA state that “arising out of” means originating from, growing out of, or flowing from, the
language ultimately means “growing out offoriginating [rom/flowing from” the ownership/
maintenance/or use of the car or property.

In a coverage provision, the Turner langnage (“arising out of the ownership, use or
maintenance of property”) language narrows the scope of coverage more than would the very general
“arising out of the premises.” Both the Eighth District in Turner and the Sixth Circuit in /nsurance
Co. of North America were obviously concerned that requiring a proximate causal connection , rather
than merely a flowing-from connection in a coverage provision, would restrict and limit coverage
to an nndesirable degree. Rather, those courts gave broader scope to the coverage provision.

In Guillermin and the present case, the general “arising out of the premises” langnage appears
in an exclusion where the effect of the broad “flowing from” construction is to greatly expand the
exclusion and exclude coverage where there is any remote connection to a non-insured premises.
“Although Ohio courts have let stand broad coverage provisions, they have not allowed broad
exclusions to bar indemnification for claims otherwise covered.” Owens Corning v. Nutional Union
Fire Ins. Co. of Pittsburgh (6" Cir.) 1998 WL 774109. See Beacon Ins. Co. of America v. Kleoudis
(Ohio App. 1995), 100 Ohio App. 3d 79, 652 N.E.2d 1 (coverage existed where the exclusion for
“bodily injury” did not apply to the same category of claims as did the coverage grant for “personal

myury”).
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In actuality, under its facts, Turner does not stand for the proposition for which it was cited
by the courts below. In Turner, it was not simply a matter of the shooting and the bodily injury
occurring on the premises — as the ATV accident occurred on the Hunter farm land - but, rather that
the dispute “arose out of the use of the premises.” The son-in-law in that case shot the Turners when
he was informed that he would have to either get a job or move out of the premises. One might call
this “arising plus™ since it is not simply a matter of bodily injury occurring on the premises, but
rather of tortious conduct which arose out of whether or not the son-in-law would have continued
“use” of the premises.

Hence, the Turner case, usually cited for the simple proposition that “arising out of “simply
means “flowing from” or “originating out of,” strongly suggests under its facts that if the samc
language is employed in an exclusion, that something more in the nature of causation is required to
tie the tortious conduct to the land. Nothing in the facts in the ATV accident suggests that there is
any tortious conduct related to the farm land; rather, the alleged tortious conduct relates to the failure
to control the children’s conduct.

E. In the present matter, the alleged facts regarding the ATV
accident do not originate in or flow from the land.

The Second Appellate District in Guéllermin, as well as the majority of jurisdictions
interpreting the off premises exclusions have recognized the “dichotomy of causation between
negligent personal conduct and dangerous condition of the premises.” Guillermin, 108 Ohio App.,
3d at 565, citing Evler v. Nationwide Mut. Fire Ins. Co., 824 8.W.2d at 857. In the present matter,
it is important to recognize the distinction between the alleged tortious conduct of the Hunters and

any causal condition of the premises.
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The ATV aceident between Ashley and Terrell merely occurred o the land. But, when the
allegations of the Complaint are considered, it cannot accurately be said that the damages originated
in or flowed from the land. There is not even a causal connection, except in the meaningless sense
that ATVs must operate on some stable surface. Rather, the Complaint clearly alleges that the
accident and damages flowed from, originated in, and arose out of the alleged negligent failure of
the Hunters to control their granddaughter’s dangerous ATV operating tendencies.

This distinction has been recognized by numerous cases in other jurisdictions. In Lititz Mut.
Ins. Co. v. Branch (Mo. App. 1978), 561 S.W.2d 371, the court construed identical language in an
other premises exclusion and held that a dog bite did not “arise out of” the uninsured business
premises so as fo fall within that exclusion. The court held: “Liability {or injuries caused by an
animal owned by an insured arises from the insured’s personal tortious conduct for harboring a
vicious animal, not from any condition of the premises upon which the animal may be located.” 1d.
at 371, See also, Callahan v. Quincey Mut. Fire Ins. Co. (Mass. App. 2000), 736 N.E.2d 857, B68-
69 (distinguishing between injury that “arises out of” premises and injury that “occurs on” premises,
held that dog bite did not arise out of premises because a dog is not a part of premuses, but out of
personal tortious conduct of policyholder in harboring vicious animal).

Stmilarly, in Lanoue v. Fireman's Fund American Ins. Cos. (Minn. 1979), 278 N.W.2d 49,
the Minnesota Supreme Court considered the identical “arising out of " language in an other premises
cxclusion. The court held that the insured’s negligence in permitting a minor to gain access to
whiskey on umnsured business premises did not arise out of the uninsured premises. The court
agreed that the “arising out of” language implies causation. 278 N.W.2d at 54. The court reasoned:

“I'T']he premises must bear some causal relationship to the liability. Such a relationship is apparent
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when aclaimant trips over improperly maintained steps. . . . The fact that something occurs ataplace
is not sufficient by itself to imply causation as to that place. It is more appropriate under the facts
of this case to focus on the personal property — the whiskey as being allegedly carelessly possessed
by [the insured] at his office. Thus, the liability is causally related to the whiskey, not the premises
involved. ” Id. (internal citations omitted) (emphasis added).

In Hanson v. General Acc. Fire & Life Ins. Corp., Ltd. (Fla. App. 1984), 450 So.2d 1260, the
court held that the phrase “arising out of” in an other premises exclusion “indicates an iniention to
narrow the scope of an exclusion to incidents that have a causal relationship to the premises, as
opposed to incidents that merely occur on such premises.” Id. at 1262, citing General Ace, Fire &
Life Ass. Corp. v. Appleton (Fla, App. 1978), 355 So. 2d 1261 and 8t. Paul Fire & Marine Ins. Co.
v. Thomas (Fla. App. 1973), 273 So. 2d 117. In Hanson, the insurer asserted the other premises
exclusion where the insured sought coverage under his homecowner’s policy for injuries sustained
by a third party who received an electrical shock while helping the insured remove an antenna from
the roof of a store that the insured had been renting. Id. at 1261. The Florida court concluded:
“Because the insurance excludes accidents ‘arising out of” rather than ‘occurring on” other premises,
the insurance should not be read to blanketly exclude such accidents. . . . The accidental touching
of the antenna to the un-msulated wire was totally unrelated to the condition of the premises. Indeed,
if Hanson 1s to be held liable at all, it would be because of his alleged personal negligence in
handling the antenna after it was dctached from the roof. Thus, in our view, coverage cannot be
demed under this exclusion.” Id. at 1262. See also Marshall v. Allstate Ins. Co. (W.Va, 1992), 187
W.Va. 109, 416 S.E.2d 67 (finding that “under the ‘overwhelming authority’ addressing the scope

of the unisured premises exclusion, the key factor relates to the condition of the uninsured premises
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and not to tortious acts committed thereon™). See also, Econemy Fire & Cas. v. Green (1985), 139
1. App. 3d 147, 47 N.E.2d 100, 104 (coverage not excluded where defendant was allegedly
negligent in caring for child who was struck by automobile on uninsured premises, that bodily injury
did not arise out of defects of premises so as to preclude coverage of personal liability away from

the insured premises); Kitchens v. Brown (La. App. 1989), 545 So. 2d 1310, 1312 (plaintiff injured

a result of defect in said premises); Newhouse v. Laidig, Inc. (Wis. App. 1988), 145 Wis. 2d 236,
426 N.W.2d 88, 90 (coverage not excluded where child’s bodily injury from accident involving a
silo unloader was caused by alleged negligence of child’s guardian leaving him unattended and
exclusion was inapplicable because “alleged tortious conduct of [child’s guardian] caused the
mnjuries.”).

F. The courts below misapplied the “arising out of” causal
connection test employed by this Court in Kisk and Lattanzi.

The causal connection test established by this court in Kish v. Central National Ins. Group
(1981), 67 Ohio St. 2d 41, 421 N.E.2d 288 and Lattanzi v. Travelers Ins. Co. (1 995), 72 Ohito St. 3d
350, 650 N.E.2d 430, was discussed by the Turner court, and properly applied in that case, which
involved a coverage grant rather than an exclusion, and which involved different “arising out of”
language than appears in the Westfield Policy. The Butler County Court of Appeals below cited to
a Sixth Circuit case construing “arising out of* language appearing in an cxclusion, Owens Corning

v. National Union Fire Ins. Co. of Pittsburgh, PA (6™ Cir.) 1998 WL 774109.* Grinnell believes that

3The Court of Appeals incorrectly cited to an eatlier ruling in the same case, that s, Owens
Corning v. National Union Fire Ins. Co. of Pittsburgh (6" Cir, 1997), 257 F.3d 484. The 1997 Sixth
Circuit ruling does not address the “arising out of” issues relevant to this appeal, while the 1998
decision does address those issues.
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the Court of Appeals misunderstood the import of this case. The Butler County Court of Appeals
stated: “On appeal, the Sixth Circuit reviewed the District Court’s decision to construe ‘arising out
of® on a causal connection basis, and also took into consideration the Kish and Lattanzi cases. The
Sixth Circuit, while it reversed the District Court’s decision to grant summary judgment, agreed that
the analysis called for a causal connection and did not employ a proximate cause determination.”
(Appx. 43-44, 9 17) Owens Coming sought coverage from National Union under a directors and
officers policy for a shareholder derivative lawsuit alleging that Owens Corning’s SEC filings had
“misrepresented the company’s future financial exposure to asbestos claims.” 1998 W1, 774109 at
#1. The District Court agreed with National Union that an asbestos exclusion precluded coverage.
The exclusion at issue provided that there was ne coverage for claims “arising out of or related to
##% ashestos or any asbestos related injury or damage.” 1d.

However, Owens Corning, seeking coverage, claimed that the allegations in the complaint
regarding the officers’ acts did not “arise out of asbestos.” Rather, Owens Corning pointed to the
basic grant of coverage for “loss arising from any claim or claims which are first made against the
Directors or Officers . . . for any alleged Wrongful Act in their respective capacities as Directors or
Officers of the Company” and pointed to the definition of “Wrongful Acts” as including “any breach
of duty, neglect, error, misstatement, misleading statement, omission or act” by directors and
officers. Id. The Sixth Circuit reversed on a very instructive basis. It found that the exclusion for
claims “arising out of or related to asbestos™ was inapplicable even though the underlying complaint
alleged that the company had “misrepresented the company’s future financial exposure to asbestos
claims.” Id. at *1 (emphasis added). Tnstead, the Sixth Circuit held that the underlying lawsuit was

“not based upon the use of asbestos™ and was rather a securities class action suit where “the key
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allegation was that the directors and officers deceived investors regarding the financial security of
the corporation ” and did not relate to the products liability issues involving asbestos that were the
subject of the exclusion. 1d. at #*4, The Sixth Circuit looked at the nature of the exclusion. Even
though the exclusion had broad “arising out of . . . asbestos” language, the exclusion by nature had
to do with asbestos products liability. Id. at *4. The loss arose ont of the alleged SEC
misrepresentation, not out of asbestos.

The parallels between the exclusion language in Owens Corning and in the Westfield Policy
are clear. The plain language of the Westfield Policy excludes coverage for “bodily injury arising
out of a premises” while the similarly plain language of the National Union policy excluded coverage
for claims “arising out of or related to asbestos or any ashestos related injury or damage.”

The Sixth Circuit’s reasoning is especially apposite given that it cited and relied upon Ohio
Supreme Court cases interpreting the lerm “arising out of” in insurance contracts to signify a causal
connection, 1.e., Kish v. Central National Ins. Group, supra, and Lattanziv. Travelers Ins. Co., supra,
Id. at *4-5. The Kish test asks “whether the chain of events resulting in the accident was unbroken
by the intervention of any event unrelated to the use of the vehicle.” Kish, 67 Ohio St. 2d at 50,
discussed 1n Owens Corning, Id. at ¥4,

In Kish, the Supreme Court examined a coverage clause for “an accident arising out of
ownership, maintenance or use of the uninsured vehicle.” 67 Ohio St. 2d at 50. This Court rejected
a “but for’ analysis to determine whether recovery should be allowed for a fatal shooting prompted
by an automobile accident. Tnstead, applying the causal connection test, this Court found that the

intentional shooting was an intervening cause of injury unrelated to the accident.

-20-



The Sixth Circuit also looked at Lattanzi v. Travelers Ins. Co. (1995), 72 Ohio St. 3d 350,
650 N.E.2d 430, wherc the Supreme Court again applied the Kish causal connection test in the
context of an automobile policy which provided coverage for injuries “caused by accident” and
“arising out of ownership, maintenance or use of the insured motor vehicle.” Id. at 352. Inthe case,
Mrs. Latianzi’s car was struck in a collision, after which the driver of the other car entercd Mrs.
Lattanzi’s car, kidnapped her and raped her. 72 Ohio St. 3d at 351. Applying the Kish test, the court
held that the insured’s injuries did not arise out of the use of an uninsured motor vehicle, but rather
as a result of the intervening act of kidnapping and rape which occurred after the collision, Id. at
353.

In Owens Corning, the Sixth Circuit applied the standard used in Kish and Lattanzi and held
“that the alleged misrepresentations by the directors and officers broke the chain of causation linking
the [underlying derivative] claim to asbestos. In other words, the use of asbestos is not causally
related {o the harm alleged in the [underlying derivative] complaint.” Owens Corning, supra, at *5.
Rather, the Sixth Circuit looked to the allegations of the complaint which identified the directors’
and officers” wrongful acts as the alleged misreprescntations hiding the fact that the company was
suffering financially from asbestos litigation. Id. at *5. Hence, the asbestos exclusion did not
preclude coverage for the officers’ wrongful acts alleged in the complaint, even though the injury,
under a bui-for analysis, flowed from asbestos. Under the Kish-Lattanzi causal connection test, the
alleged misrepresentations were intervening acts which broke the chain of events ultimately going
back to asbestos-related issucs. Id. See also Danis v. Great American Ins. Co., 159 Ohio App. 3d

119,2004-Ohio-6222, 823 N.E.2d 59 (discussing and following Owens Corning, Kish and Lattanzi).
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The Kish causal connection test is simply not equivalent to the “arising out of/flowing from”
meaning employed by the lower courts in the present matter, even though those courts referred to
it as a “causal connection.” Tn effect, lhej merely applied a but-for test under which the mjury had
to occur on the land, that is, without the land it would not have occurred. That is of course true,
since ATV riding must occur on real property, in this case the uninsured farm property of the
Hunters. But Kish requires something more than a simple but-for analysis. Under the allegations
of the Complaint, there is no unbroken chain of events leading from ATV riding on the propertyr to
the accident. The Complaint alleges nothing with regard to any condition or quality of the land
which caused the accident. Rather, the Complaint alleges that the Hunters” knowledge of and failure
to control their granddaughter’s driving was the cause. In analyzing “arising out of” insurance policy
language, this Court has not simply required the parties to substitute “flowing from” or “originating
in’" as the meaning for “arising out of,” such that if the injury occurred on the premises, it is said to
“arisc out of” so as to trigger the exclusion. Rather, the actual causal connection test to be applied
to “arising out of”” language looks for the existence of intervening events which break the “arising
out of’ chain. In this instance, the allegations of negligence against the Hunters are unrelated to the
occurrence of the accident on the premises.

G. The intent of the policy is given effect where the exclusion applies
to the condition of the uninsured premises.

The mtent of the exclusion becomes clear when the msurance policy is read as a whole,
including the various coverages and the relationship of exclusions to the coverages. In determining
the meaning of an insurance contract, a court is directed to read the contract as a whole, giving

meaning to every provision contained therein. Helberg v. National Union Fire Ins. Co. (1995), 102
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Ohio App. 3d 679, 657 N.E.2d 832. In Lititz Mut. Ins. discussed above, a Missouri court cogenttly
addressed the interplay of the various elements of a homeowner’s policy:

The personal liability insured against is of two kinds: first, that
liability which may be incurred because of the condition of the
premises insured; secondly, that Hability incurred by the insured
personally because of his fortious personal conduct, not otherwise
excluded, which may occur at any place on or off of the msured
premises. The insurance company may well hmit (and has by [the
uninsured premises exclusion]) its Hability for condition of the
premises to the property insured for which a premium has been paid.
It is reasonable that the company may not provide for liability
coverage on “conditions” which cause injury on other uninsured
fand. It would be a rare case where an insured was liable for the
condition of premises which he did not own, rent or control. Ttis to
be expected, therefore, that the company’s hiability for condition of
the premises would be restricted to accidents happening on or in close
proximity to the insured premises, and that premiums would be
charged with that in mind. It would be unreasonable to allow an
insured to expand that coverage to additional land and structures
owned, rented or controlled by him which are unknown and not
contemplated by the company.

The company has not chosen to geographically limit the coverage
provided for tortious personal conduct of the insured. If it had so
intended, it could simply have provided that the exclusion ran to an
accident “occurring on” other owned premises. There appears (o be
little reason to exclude personal tortious conduct occurring on owned,
but uninsured land, as little correlation exists between such conduct
and the land itself.
561 S.W.2d at 374 (emphasis added).
Thus, the policy insures for liability arising out of conditions of known, insured premises.
It also provides coverage for tortious acts of the insureds. The policy reasonably denies coverage

for liability for the condition of the uninsured premises, as to which the insured, who owns and

controls the other insured premises, has the ability to eliminate any such dangerous conditions, e.g.,
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an insured who negligently fails to cover or fill in a pit, or fails to repair rotting steps, will not be
covered.

The Florida court in fHanson, supra, also addressed the insurer’s legitimate interest in the
exclusion: “The homeowner’s insurance provides general coverage for conditions of the specifically
msured premises and for the personal conduct of the insured wherever he may be located. The
exclusion for damages arising out of other premises owned, rented or controlled by the insured
logically protects the insurer from liability from unsafe conditions in those specified premises in
which the insured has an interest, but for which he has not secured coverage under the homeowner's
policy.” 1d. (emphasis added). That distinction recognizes that the insurer will not be lable for
bodily injury that is related to the condition of the uninsured premises, but will be liable for tortious
conduct of the insured which merely occurs on the uninsured premises, but is not related o the
condition of those premises.

But in excluding coverage for torts related to conditions on the land, the policy does not
thereby intend to deny coverage for tortious acts not related to a condition of the uninsured premises,
simply because they occur on an uminsured premises. That would be illogical i terms of the policy
coverage. If the Hunters had taken their grandchildren to a park or to some other land that they did
not own and similarly failed to supervise, under the allegations of the Complaint, their tortious acts
would not be excluded. The other premises exclusion logically relates to the condition of thosc
premises, rather than to their location. “Arising out of”” does not mean “occwrring on.” An insurer
may include language which restricts coverage from a geographical location. Thus, for example, in
California Cas. Ins. Co. v. American Family Mut. Ins. Co. (Ariz. App. 2004), 208 Ariz, 4016, 4020,

94 P.3d 616, 620, the homeowner’s policy included an exclusion for “bodily injury or property
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damage arising out of any act or omission occurring on or in connection with any premises owned
... by any insured other than an insured premises.” The Westfield Policy did not contain such
language.

Proposition of Law No. 2:

Allegations in a complaint which allege liability based on conduct

are not excluded from coverage by a policy exclusion based on
the policyholder’s status as a landowner.

In order for the other premises cxclusion to apply, Westfield must not only prove that the
injury “arose out of” the Indiana farm property, but it must also prove that the farm was not an
“insured location” under the Westfield policy. “[Tlhe insurance company trying to enforce an
exclusion in the insurance policy has the burden of proof'to show that the exclusion applies.” Kuss
v. U.S. Fidelity & Guaranty Co. (Ohio App. 2d Dist.), 2003 WL.22110376; Continental Ins. Co. v.
Louis Marx Co., Inc. (1980), 64 Ohio St. 2d 399, 401, 415 N.E.2d 315 (holding that a ““defense based
on an exception or exclusion in an insurance policy 1s an affirmative one, and the burden 1s cast on
the insurer to establish it”), quoting Arcos Corp. v. American Mut. Liability Ins. Co. (E.D. Pa. 1972)
350 F. Supp. 380, 384, In addition, Westfield has the burden of proof under Civ.R. 56.

The Trial Court found, and the Court of Appeals affirmed, that there was sufficient evidence
to establish that the Hunters” farm was not an insured location under the policy. T.d. 62, Appx. 56-
59; A.d. 30, Appx. 45-50) The relevant section of the definition of insured location is section c,
which defines an insured location as any premises used “in connection with the residence premises.”
(Supp. 14) The courts below, in finding that the farm was not an insured location, relied on Pierson
v. Farmers Ins. of Columbus, Inc. (Ottowa App. No. OT-06-031), 2007-Ohio-1188, 2007 WL

778954. The Pierson court noted three factors to determine whether premises are used in connection
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with insured premises: (1) the proximity of'the premises; (2) the type of use of the premises; and
(3) the purpose of the insurance policy as a whole. Id. at§18.

There is no evidence in the Stipulated Facts establishing the proximily of the Hunters’
residence in Hamilton, Ohio to the farm in Indiana. The Court of Appcals thought it significant that
the farm is located across the state border in Indiana (Opinion, 8); of course, the city of Hamilton is
close to the Indiana border. Nevertheless, the Court of Appeals concluded that “[a] farm miles away
and across state lines is not in proximity to the Hunters” Ohio home.” (A.d. 30, Appx. 46, § 26)

Regarding the type of the usc of the premises, the Trial Court found that “there is no evidence
before the court establishing . . . how the farm property was actually used.” (T.d. 62, Appx. 58) The
Court of Appeals, pointing to the stipulation that “The farm property included a house with
clectricity and running water, and the land was used and purchased to provide a place to ride ATVSs,”
(A.d. 30, Appx. 48,9 31), found that “These facts establish the Hunters’ use of their farm and that
the farm was nol used in connection with their Ohio residence.” (A.d. 30, Appx. 48-49, 9 31) These
sparse facts are not sufficient to establish that it was not used in connection with the insured
premises.

Westfield failed to meet its burden of proof, both under Civ.R.56 and as a matter of proving
an exclusion in an insurance policy The Court of Appeals quoted Newhouse v. Sumner (Ohio App.
1% Dist.) 1986 WL, 8516 for the proposition, “[ Where, as here, adversaries in a case stipulate the
facts nceessary to determine the essential issues presented by the pleadings, those parties are bound
mutually by what they have stipulated to be true, and that an unsuccessful litigant cannot assert that

a motion for summary judgment has been granted erroneously because there is a genuine issue of
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material fact to be resolved before judgment can be given as a matter of law.” (A.d. 30, Appx. 48,
9 30, quoting Newhouse at *2)

Newhouse v. Sumner does not properly state the law with regard to the relationship between
stipulations of fact and material issues of fact. The Eleventh District Court of Appeals reached a
contrary conclusion in Cottrell v. Mayfield (Ohio App. 11" Dist.), 1987 W1, 10758, where the court
found, with regard to a stipulation of fact: “Simply stated, the parties’ stipulations in this matter
gave rise lo material issues of fact which were not a proper subject for the inal court’s determination,
rendering this exercise in summary judgment inappropriate as a matter of law.” Id. at *1.

However, the failure of Westfield in the Trial Court was not so much with regard to a
material issue of fact as it was a simple failure to meet its burden of proof. Nowhere in the
Stipulated Facts does Grinnell stipulate that the facts are sufficient to meet Westfield’s burden of
proof. Rather, Grinnell simply stipulated that the {acts that were presenied were true. In Coftrell,
the partics entered into joint stipulations of fact and filed cross-motions for summary judgment on
the issue of plaintiff’s participation in the Ohio Workers’ Compensation Fund. Tn denying summary
judgment, the Court of Appeals found, “While the record demonstrates that the parties stipulated to
certain relevant facts, they did not stipulate all the necessary factual conclusions to determine under
applicable law whether or not the appellees were entitled to participate in the workers compensation
fund.” Id. at *1. The Stipulated Facts in the present matter are simply insufficient to establish that
farm was not used in conmection with the Hamilton residence.

Finally, the factor of the purpose of the policy does not, in the absence of other facts
regarding the use of the farm and proximity, speak to the connection between the two properties.

The Court of Appeals looked to the declaration page of the policy as failing to mention coverage for
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any location other than the Hamilton residence. (A.d. 30, Appx. 49, 4 32) But that reasoning is not
determinative, since under the definition of insured location, premises shown in the declaration arc
expressly defined as insured locations. (Supp. 14, Declarations, section 4(b)(1)). Section 4(c),
providing one of the additional meanings of “‘insured location,’, i.c., “any premises used by you in
connection with a premises in 4a and 4b above,” clearly contemplates that additional premises not
shown in the declaration can nevertheless be an insured location under the definition.

Westfield’s failure to prove that the Indiana farm was not used in connection with the insured
premises is an additional and independent basis under which the other premises exclusion is not
effective so as to deny coverage for the ATV accident.

CONCLUSION

Appellant Grinnell asks that this Court determine that an injury “arises out of a premises”
in the context of an other premises exclusion in a homeownet’s policy, only if a condition on the
premises proximately caused or contributed to the injury. This Court should resolve the certified
conflict in favor of the approach taken by the Second District Court of Appeals in American States
v. Guillermin, rather than the approach of the Bighth District Court of Appeals in Nationwide Murr.
Fire Ins. Co. v. Turner.

Under the Guillermin test, the exclusion in the Westfield Policy would not be applicable and
the Whickers® claim against the Hunters in the Underlying Lawsuit would be covered, since the
factual record is devoid of any allegations or evidence that a condition on the Hunters’ fndiana farm
property caused or contributed to the injury. If this Court follows the Guillermin test and finds the
exclusion inapplicable on the grounds above, it need not reach Proposition of Law No. 2, since there

would be coverage whether or not the farm property is an “insured location” under the Westfield

I8



Policy. Therefore, Grinnell asks that this Court (1) reverse the grant of summary judgment to

Westficld, (2) enter summary judgment in favor of Grinnell on its cross-motion for summary

judgment, and (3) remand the matter to the Butler County Court of Commeon Pleas for determination

of the pro-rata shares to be indemnified by Westfield and Grinnell.

Should this Court affirm the courls below as to the construction of “arising out of” in the

other premises exclusion, Grinnell asks that this Court reverse the finding below that the farm

property is not “an insured location,” as briefed in Proposition of Law No. 2. If the Court so acts,

the grant of summary judgment to Westfield should be reversed, and the case should be remanded

for further proceedings.

Respectfully submitted,
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WESTFIELD INS. CC.

VS,

QURT OF APPEALS OF BUTLER COUNTY, OHIO

CASE NO. CA2009-05-134, -05-157

ENTRY GRANTING MOTIONS TO
CERTIFY CONFLICT

MICHAEL HUNTER, et at,,

Appellants.

Tha above caus

e is before the court pursuant to motions to certify confiict o

the Supreme Court of Ohic filed by counsel for appeliant, Grinnell Mutual

Reinsurance Company

, on November 4, 2008 and appellants, Terrell Whicker, a

minor, and Vincent and Tara Whicker, on November 5, 2009, A memorandum in

oppositicn to the motio

ns 1o certify conftict was

filted by counsel for appellee,

Westfieid Insurance Campany, on November 16, 2009,

Ohio courts of a

Supreme Court from S¢

~etion

vpeal derive their authority to certify cases to the Ohio

3(B){4), Articie IV of the Ohio Constitution, which states

that whenever the judges of a court of appeals find that a judgment upon which they

have agreed is in confli

another court of appeals

suprema court for revie
Appellants argue

District Court of Appeals

Ohio App.3d 547,

ot with a judgment pronounced upon the same questicn by

, the judges shall certify the record of the case to the

W and final determination.

that this court's decision is in direct conflict with a Second

decision, Arnerican Slates Ins. Co. v. Guilferntin (1995), 108

in Guillermin, the Second District held that an injury "arises out” of

a premises only if someidangerous condition exists on the premises that caused or

confributed to the injuryir in the present case however, this court chose {0 apply a

definition consistent wath a decision by the Eighth District Cc}urt'
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Butler CA2008-05-134, -06-157
Page -2-

Nationwide Mut. Ins. Co, V. Turner {1986), 29 Ohio App.3d 73. In Turner, the court

defined "arising out" ¢f as “flowing from, or having its origin in."

With respect to an

insured premises, thg phrase was found to indicate a causat connection with the

insured premisas, not that the insured premi

injury. 1d. at 77,

Upon consider[ation. the court finds that ils present decision ig in confiict with

the Second District's decision in Guiliermin. Accordingly, the motion for certification

ses was the proximate cause of the

is GRANTED. The certified question is as follows: When construing an insurance

nolicy exclusion, does an injury "arise out” of a nremises only if some dangerous

condition exists on the premises that caused or contriputed to the injury, of must the

injury only originate i) or have a causal connaction with the premises?

(T 1S SO ORDERED.
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WESTFIELD INSURA |02 COMPANY,

F‘iaintif‘f—.&\ppal";—:—a, CESE NDS CADD0EDE1D4S
CAZD0S-0E-157
-G - OCPINION
10/25/2003
SuAEL AUNT = =t 2l
Dazfzndants-Appsliants
CIVIL APPEAL FrOM BUTLER COUNTY COURT OF COMMON PLEAS
' Casz No. Cv2008-03-2285
Jjames. H. Ladman, J. Ste, an Tastor, 250 = Brosd Streat, Sulls an0, Columbus, Ahio
43713-3742,70 r plaintifi-ap nelize, Wastlizid Insurance Company
Sioyan A, TOOMET, 5300 Tylersvilie mpad, Suitz B, Mason, Ohio 45040, for d=ie andanis-
annslises, Michas! ang WMarityn Hunier

Daznisl J. Temming, Jarrod WL Mohler, 7 Vest 70 Strest, Suite 1400 Cinzinnatl,
forr‘efendants—appaiaaas, Tarrell Whiskar, Vince and Tara Whickar

Riin, Lynna M. | angt , One Wasli Foun 4 Srzat, Suite 200
dafendan-apes zliant, wrmwn Wuiual Reinsurants a

e Dsfendant-aoméi%am, Srinnsl Wut .5l Painsurance Company Srinnail, appsals
[ H & ) o

{ il ;
tha dacizion of the autisr County Court of Common Plezsa graniing summary judgment in
favor of Diamm-:p nalles, Wastield Insurance Company (Westizid) Mefapoani-appsliant,



s e T T e
CAZDDDLDE-1GT

Tar rall b%Y slem znnzals tao Aosisinn Of S ezl oo i Ay mie matien IoT sUmmian
2{r= Vnicksr, 8150 ZDREAE Hiv mAosision 07 g Laa COUun o CENY NS motion 157 UM TEny

(g2} In 2001, whil2 hoth wers minors, Tamell Whiskar and his cousin Asmay Arvin,
wers invoived in an accidant whan the L\'V s thay ware operaiing coliided.
noourrad or & fam in ind fanz owned by Mick mzel and Manlyn Hun‘;er‘whorres'v:}e in Hamitton,
Ohio and ars Whicker an nd Arvin's grandparams’. Whickar fiizd sult against Lrvin, Arvin's
CHrenis, and ihe Hunters 1o recover sor the bodily injurize hie sustained in the sccidant.

g3}y The Yupiers' Hamilton rasigence is insurad by Wesifield 2nd thair indiana farm

e insurad by Grinnsll Wesdleld filed 8 declaral tory judgment action against the HUNIES’S and

Grinnell, &nd JFII‘H"DN filed & counter-ciaim, sesking a da,.a[atm tmat Westfigid was
pbligated toshare in the costs of the Lunisrs defense and any maamm ty On & pro rata basis,

{94} Both inzuranc O"ﬂg.a"ll’“:: and Whicker movad for aumrr.:ryy gdgment, =sking

the coum 10 datsrfnine whather Wastisid Dour"y orovided COVErEgs farfne claims eesenad
against the Hunters, The irial co ourt T i=d in favor of W tHield, finding tnat becauss ihe
accident "arese outof 3 nremises” that was nat an “insurad location,” the Wesifield policy did
not cover the Wuriers' legal dafere s and indamnification.

a5y Grinnell and Whickar now a*:}wal raising ine fallowing sesignments of error

ST TRIAL COURT ERRED N GEANTING SUMMARY JUDGMENT IN

—,yOR OF WESTFIELD AND DENYING SUKMMARY JUDGMENT IN FayOR OF

1

SRINNELL

arsoidsis ines ~reais for purposes o vvrﬁin this gingie opinion.
S5 5 :

i, According o App.R.3(B), we sug sponie ! = g
srom he soceiersiad calengar acsording 10 LOC 2 B{A)

Ve aist SUd gponte remove these CeReS T

(J[\

i s moHOR W3S fiieg in ihe Samilton Saunty common Pleas © oud prior o yasteid filing the msiant

o mipratory judgmen antion..

(98
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SENYING SUMIMARY JUDGWENT TO THE WHICKERS, "

Tusconsirued two ielme ir the dizpuisd insurance nolicy, and tharsby mproparty grantsd

p )

VWesHizid's motion for sw emary judgment. This aroumsnt jacks merit.

e} This court's raview of 5 trial court's ruling on & summany U Jdoment motion is o2

advarza o e nonmoving pary in orcer 1o grant summary judgmeant, Slowey v Widiand
Aores, Inc., Taystis ADp. No PA”DD; .0E-03D, 2008-0hio-3077, 8.

107 SWh Ds;. cansiruing aninsuranc® poiicy and its prow*' e roje of a courtis o
give sffactic e intent of the parties o Ih° agrezmant. We axamine the insu .ran:a contract

og g whols ana Presume ihal th

s intent of the padizs is refizctad in hs ianguags usedining
polficy. Ws lnok {0 the piain and ordinany m scanmg of the languags used Inine poiicy uni=ss

~anotnar mezning is cigarly 8ppars nt from the conisnis mth noficy. Whan ihe @anguags of &

wriien coniract is cigsr, 4 court may look no further than the writing itssif to find the int=nt of
‘he partizs, Ag a mats? of law, & contract i unambiguous 7 it can be given a g2finite jegal
mzaning, Onthe athar hand, whetg 2 ~ontract is ambiguous, & o ourt may considar =yirinsic
evidence (o asceriain the partiss’ intznt. A court, DOWSVET, is not permittad 10 aler iawiul
con*’traﬁ by imputing an intent contrarny :5 that exprzesad by ihe parties," Wasiie gicfins. To. V.

Saiafis, 100 Ohio St.2d 2186, 2003-Ohio-5848 ] 14.42. (intzrnal ciiations omittzd.)

5413 According in the Hunters' policy with Wasifiaid, personal fiabiiity covarags doss

not 2poiy ' dily injury or pro nay camagss & Arising out of 2 pramises’ (1) Owned Dy &an
L]
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sonstruing the poily. In Ohio, fwo sistsr districts have apniied the t2rmin ditfarant fashions.

origin in.! The phress ganzrally indica=s & ~ausal conmaction with the insursd propey, not

"

izt the insurad aremises be the proximats causs of fha injary. Convarssly, tha Szocond

Digtrict Court of Appeais, i Amarican S ams inz. Co. v. wﬂ»,,,,m(;aé—:») 108 Ohio App.3d

547 565, found that an injury arises oul of he premises only if some dangarous condition

({}

vists on hs pramises (hal causs =d or coniributzd to the bodily njury.

{913} In graniing syrmmary judgment 1o W sizid the trial court reiisd on the Turmsr
Fd
!

dzfiniiion of "arising out oi" and analyzed he case intarms of a causal sonnection insi=aco

a sondition on the Huntars' farm peing a prsximata causs of the ATV ascidant. Adter

L

e

1
€Y

W)
W
&3]
i
P

raviswing Ohic's iRnUrEnNcs CEES 1aW, W2 agrae with the trial court and analyz
nar for & causal connection, rather inan a oroximate ceuse.
51 4]; VWhils the Ohio Suprems2 Courinzs nd i:anstr'ued arising ouf ofinthe c contzd
of 2 homeowners' insurance nolicy, it has inﬁarpreﬁed fnz tarm when reviswing SUmmary
fudaﬁentawéra nying uninsured Mok torist coverage. in Kish v, Central Nat. Ins, Group of
court fourd that ihe cecadan&"s uninsured motorist
Holicy did not anply whars the dzcedani wWas unha rmed during 2 car zocidsnibut wass iatally

arozz out the Jninsursd's ownership, maintsnance, or use of the oninsurad vehicle, and

found that tha shooting Aid not. The couri rsason dthat"a but for' analysis is inapproprate
i datarming whathsr recovany shouid be aflowsd unuer uninsurad motorist provisions M
-4 -



car. in Laffanzi, the yninsured motorist it the insured's car, for s=d hig way intc har caf,

8.
oy
j&h

]

kidnappea her 3 + gunpoint, and drove o an unknown iscation whars ha rapsc
applizd ine causal connzciion 128t snd iound that the poficy did not cover the insurad's

injurizs bacausz hey wefs susiainad s a result of the “mesafiants own brutal, ofin inal

uninsurad car and the meurad's njuries. 1d. at 254,

(948} Bofh souris construzd “arising out of" 10 raquire 2 rzuzal connection, and
rmnh er ths Kish not Lafianz/ court considersd & proximate caLss anglyeis whan deiermining
-

i the injuries arese ﬁui of the uhinsurst d rotorists' use of thair vehicie. The way in which

917} o =ieased afiar both TUM2T and Guiliarmin, ths United Sigtes District Courtior

rma Northern District of Onio considarst how Chio cours ¥ JDLH‘:\ avp!y ‘arising out of' in

insurance c2ses, In Owans Coming v. Nat Union Fire Ins. Co. (N,D, GChio Mar. 10, 199?)

N, 3.85 OV 7700, the ooutt ~onsiderzd bolh Turnarand Guiliermin and found that "ths f2rm

\d. at. *18. On appeal tha Shan Circutt raviewsad ine disirict court's dagision 1o censirue

“grising out of on & apzal connaciion besis, and also took inio considarstion the Kish and

| attanzi c2s2s, NS Sixth Cirouit, wiiig It ravarsed fhe district court’s dscision to gram

summary judgment, agreed that ing analysis calizd for 2 causal gonneciion and did rot
o
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emoioy 2 orodimats CEVEE dziarminztion. Owsens Lo ning v. hat Linion Zirsins. Co (CAE,
12G7), 257 7.3d 484

{718} Grinnsll 288508 ipai heczuss two districts NSO tine term diffsrenily, he 200

iz piain and ordinary med ning of "arising ot ~F " g5 well 23 direction from the Ohio Suprems
~ourt and fzdsral cOURs, slioye us 1o zacenain the cefinie l2gal MEeaning o1ins fzrm 50 thel

ag 2 matsr of Ew, the IRZUFENCE CONUA ~t g URambiguous,

1948} Kesping in mind that 2 coun iz not perminzd o altar a lzwiul sontract by

Sy
in

imputing an intent contrary to that exprecssd by 02 saries, 2pplying fhe term 2 rEUUINng 8

—
s 4
W
i
-
ix
m

~zusal connastion irstead of a condition on lan comporis with the nolicy itsel If and

in

i

4

the way varties s re2sonably undsr siood the phrasa, Tws Wars to conatrue "ariging out ol

fhacty

_)_.

to raquirs a dangere oUs “onamon on the land, we would notmly he changing the @nguage v
he policy, but also ~roumventing ihe partizg’ imtantion avary fime the phrase is pead inihe

ats)le3th

[§20} As the Don:y raags, the exclusion appiies fo bodily injury "arising out of &

prarﬁisas‘,“ not arising outof 2 condition on & premisgs. ¥ e were to impute such & reading,
tha phrass rzrizing out o7 “ywould hold & n illogical appu“"f ion given ing way ! it iz usad muitinie
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anipsurad; (C) 2780 -] or holding; (&) rendering of or Tailu &t rendsr profzesional n=ryices,
=) ownershin or maintenancs of @ motorized vehicis, Wais roraf, o aireralft (O transmission
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Siarson v, Farmsis ins. OFf Columbus, ING., Dawa App. No, OT-0 2031, 2057-Ohio-11 22N
whizh the court noiad thres factors to considar in detarmining whether 2 premises is usedin
connaction with th2 insured rasidenca: (1) the proximity of ths pramises; (2) the yps ot uEs
of the pramis sze; and (3)thg purpose of tha insurance policy, 2s a whols,

[528) reg ar:ﬁnrg ine proximiw, the st}pﬁ‘iatad iacts establish fhat the Westhizid poiicy

novers the Hunizrs' Ohio'residsnm whiiz the farmis io=atzd across siate boroers in Indiana,

pru>'mny of a residzncs, itis rezaonabis to dztzrming thal 3 zarm miles away and 25I088
stmte fines is not in oroximity to the Huntsrs' Ohio homa. Ses ~ierson (moting that the
Lninsured iocation was not proximataly inzated fothe insurac resm‘ noe whars the seconcary

nremises was 0ca1=d | in a different city fhan the insurag residence),

127y Concemning thae way in which the Hunters ue=d the farm, fhe sipulateds fadts
oztablish that the indiznas farm was not uead in conjunciion wiin the Hunizrs' u‘w o rasidence.
in the inal courf's decis it noted that Grinnell :ﬂ:}w:ad no avidences o a.mgést that the
oo wes used in connastion with the Hunizrs' home in Ohio. Grinnzh now arguss on appsal
ihgt beozuse Wastiisld moved sor summary judgment, it 02 ad tne burden fo prove hat ins
unters did not use e farm in connsstion with thair Ohio homa, We agres v with Grinnzll's
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s decision granting summary iudgment to the
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671 N.E2d 317
108 Ohio App.3d 547, 671 N.IL.2d 317
(Cite as: 108 Ohio App.3d 547, 671 N2 31T)

B

Court of Appeals of Ohio,
Second Disrict, Montgomery County.

AMERICAN STATES INSURANCE COMPANY,
Appellce,
v.
GUILLERMIN et al.; Kimberly et al., App@llzlnts.m:

FN* Reporter's Note: A discretionary appeal
1o the Suprame Court of Ohio was not al-
Jowed in (1006), 76 Ohio St.3d 1409, 666
N.E.2d 369,

. No. 15259,
Decided Jan. 17, 1996,

Homeowners' insurer brought declaratory Judgment
action secking determunation that it had ne duty 10
defend or indemnify its nsured or her son for jiability
arising when son's lion escaped from premises and
manled child. T he Court of Commeon Pleas, Mout-
gomery County, eniered summary judgment in favor
of insurer, and appeal was taken on behalf of injured
child. The Court of Appeals, Bregan, P.I., held that
(1) insured's son was not resident relative and thus was
not insured under ber homeowners' policy; (2) ma-
terial issue of fact was raised as to whether insured
“harbared” lion and thus was personally liable; and (3)
off-premises exclusion in policy under which liability
coverage did not apply (o bodily jnjury “arising out of
a premises” owned by an insured but not insured under
the policy did not apply.

Reversed in part and remanded.

Grady, I, Oled opinion concwTing in part and dis-
senting in part.

West Headnotes
[1] Fudgment 228 &185(2)

228 Judgment
228V On Motion or Summary Proceeding

Page 1

228k 182 Motien or Other Application
228L185 Bvidence in General

228k185(2) k. Prosumptions and Burden
of Prool. Most Cited Cases
On motion for summary judgment. nonmoving parey
st produce evidence on any issue for which it bears
burden of production af ial once movant meets its
burden of establishing through evidentiary ruaterial
that there is no genuine issue of material fact Rules
Civ.Froc.. Rule 56000,

12| Appeal and Ervor 30 €557893(1)

30 Appeal and Error
A0V Review
AOXVI(E) Trial De Novo
30892 Trial De Novo
30)893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most Cited
Decause trial court's determination of summary
judgment concerns question of law, appellate court's
review is de novo. Rules Civ.Prog.. Rule 56(C).

{31 Appeal and Error 30 €52893(1)

20 Appeal and Ervor
30X VI Review
ORVI(F) Trial De Novo
30%892 Trial De Novo
30893 Cuases Triable in Appeilate
Court
30kRSG3(1) k. In General. Most Ciied

{Cases
Insurance 217 521863

217 Insurance

217xI1 Contracts and Policie

217XUL(G) Rules of Construction
217k1843 k. Questions of Law or Fact. Most

Cited Cases

(Formerly 217k155.1)
Since interpretation of inswrance contract is matler of
law, appellate court reviews its terns de novo.

© 2010 Thomson Reuters, No Claim te Onig. LIS Gov, Works.



671 N.E2d 317
108 Ohio App.3d 547, 671 N.E.2d 317
(Cite as: 108 Ohio App.3d 547, 671 N.E.2d 317)

(4] Insurance 217 €592272

217 Insurance
21IXVII Coverage--Liability Insurance
217XV IA) In General
71,2272 k. Persons Covered. Most Cited

Cases
(Formerly 217k435.36(2))

Plain and ovdinary meaning of undefined term
“heusehold,” as used in homeowners' policy providing
coverage for relatives who were residents of msur ed's
household, includes those who dwel] under same roof
and compose family; social unit composed of those
living togsther in same dwelling: inmates of house
collectively; orpanized family, including servants or
attendants, dwelling in housc; domestic establishment.

i3] Insurance 217 €72272

217 Insurance
217XV Coverage--Liability Insurance
217XVILA) In Gencral
217k2272 k. Persons Covered, Mozt Ciied

Cuses
{(Farmerly 217k435.36(2)})

Adult son was not “resident” of his mothar's house-
hold, so as to be covered as resident relative under her
homeowners' policy, notw ithstanding  fact that he
listed his mailing address as mother's address and he
stayved with his mother on inconsistent or occasional
basis; msured lived with his children and their mother
in another town.

16] Insurance 217 E=271175

217 Inswrance
2 7YV]] Coverage--Liability Insurance
2I7ENVTHAY In General
21752273 Risks and Losses
377k2275 k. Accident, Oceurrence or
Fvent. Most Cited Cases
(Formerly 217k2355, 217k425.36(6))
crm “occurrence,” as used in homeowners' policy,
meant aceident that insurer did not intend or expect.

17] Insurance 117 &=2273

217 Inswrance
2173V Coverage--Liabilily Tnsurance
21720VIIA) In General

Page 7

217k2275 Risks and Losses
75 k. Accident, Occurrence ar

Event. Most Cited C
(Formerly 21 11\2353 217k435.36(0))

Insured's actions in alleged]y harbering wild ammal

which got loose and mauled child constituted “oc-

currence” under personal liability coverage in -

sured's homeowner's policy,

18] Animals 28 €5766.5(2)

28 Animals
28k66 Injuries to Persons
28k686,5 Dogs
28k66.5(2) k. Vicious Fropensities and
Foowledze Thereof. Most Cited Casgs
{Formerly 28%70)
Knowledge of dog's dangerous propensities is prere-
quisite to liability at common law as owner, keeper,
harharer.

[9] Animals 28 €661

28 Animals
28%66 ljuries to Persons
7’81{66 1 k. Duties and Liabilities in General.

(] ormerty 28L69)
Animals 28 €5774(3)

28 Animals
28k66 Injuries to Persons
28k74 Actions

28k74(2) k. Presumptions and Burden of
Proof. Most Cited Cascs
Since knowledge of wild animal's vicious tendencies
is presumad, sirict liability 15 imposcd upon owners
keepers or harborers for injuries caused by wild ani-
mal; acquiescence (o animal’s presence on DIEITUSES 15
sufficient for harhorer's Hability to attach.

1101 Insurance 217 €72459

217 Insurance
217X X Coverage--Health and Accident Insurancs
317XX(1) Medical Insurance
21742458 TPersons Covered
21732459 k. fn General. Most Cited

Cases

© 2010 Thomson Reuters. No Claim to Orig. US Gav. Works.
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071 NL2d 21T
108 Ohio App.Ad 547, 671 N.E.2d 317
(Cite us: 168 Ohie App.3d 347, 671 N.J.2d 317)

(Formerly 217k467.4(1))

Insured was not entitied to coverage for medical
payments for Hability arising when wild animal kepl
by her son escaped from her premises and mauled
child: homeowner's palicy provisien provided cover-
ave if bodily injury was caused by “animal owned by
or in the care ol an insured,” son was not insured under
policy. and insured was not owner or keeper of lion.

1] Judgment 228 C71R8.3(12)

228 Judoment
228V On Metion or Summary Proceedmg
2385182 Motion or Other Application
2781183.3 Evidence and Affidavits in Par-
ficular Cases

228k183.3(12) k. Insurance. Most Cited
Cases

Genuine issue -of material fact regarding insured's
lighility as harborer of lion which mauled child prec-
luded summary judgment in homeowners' insurer's
favor on issue of coverage; there was evidence from
which jury couid find that lion belonged to son and
that, even if son did not ask permission to keep lion on
mother's farm premuses, mother was aware of lion's
presence by virtue of her weekend visits to premises,
and thus that mother permutied or acquiesced in lion's
Dresence.

{12] Insurance 217 £22356
217 Insurance

217XV Coverage--Liability Insurance
217X VIIRB) Coverage for Particulur Liabili-

ties
217k22353 Homeowners' Liabilitics
356 k. Particular Exclusions, Most
Cited C

(Formerly 217k2278(19). 217k435.36(2))

SOff prenuses exclusion™ in homeowncers' policy,
under which liability coverage did not apply 1o bodily
injury “arising out of & premises™ owned by an msured
that was not an insured location under policy, did not
preciude lability coverage for insured's alleged lia-
bility for harboring her son's lion which mauled child
afier escaping from her farm, which was not listed as
msured location under policy; distinction existed for
purposes of causation belween negligent personal
conduct, such as harboring, and dangerous condition
of premises, and cxclusion related to condition of
premises and not tortions acts committed thereon.

=318 Thomas E. Jenks und W. Benjanyin Haoed,
Dayvton, for appellee.

Bruce 8. Wallace, Mi. Orab, for the Guillermins.

Carl W. Zucelier and Ronald W, Sprinomman, Ir.,
Amelia, for appellants, the Kimbertys.

BROGAN, Presding Judge.

Appellants, Lee John Kimberly, a minor by and
through his father and next friend Ronald Kimberly.
Sr., Virginia Kimberly, Ronald Kunberly, Jr., a mnor
by and throueh his father and next friend Ronald
Zimberly, Sr., and Ronald Kimberly, Sr., appeal from
a grant of summary judgment by the Montgomery
County Court of Common Pleas in favor of Amencan
Slates msurance Company {(“American States”), ap-
pellee herein. The wial court awarded summary
judgment upon American States' action for declaratory
relief, in which the company claimed it was not bound
under the terms of its homeowner's policy o extend
*550 coverage or a defense to its. insured, Alverda

- Gaillermin (' Alverda™), defendant below,

American States issued a homeowner's policy 1o Al-
verda which was effective from December®*319 20,
1992 to December 20, 1993, The policy insured Al-
verda's residence, localed at 320 Ashwood in Dayton
(the “msured location™). Alverda also owns a fif-
ty-two-acre farm in Brown County, Ohie. The policy
did not inclede the farm within its coverage terms.
Although Alverda did not reside on the farm and only
visited there intermittenily, she permitted her sons.
Jerry Guillermoin (“Jerry™) and Ronald Guillermin
(*Ronald”), defendants helow, access to the farm. The
sons testified that they kepl horses and other animals
on the fanm.

Om Augast 8, 1993, Lee John Kimberly allegedly was
attacked and mauled while on property occupied by
the Kimberlys by a lion that the appsllants claim es-
caped from Alverda's farm. The Kimberlys filed swt
aguinst the Guillermins on September 16, 1993, al-
jeging that, with Alverda’s permission and Ronald's
assistance, Jerry harbored the animal on the farm. The
Kimberlys charged that the Guillermins were negh-
gent for allowing the lion “to remain unattended on the
premises without sufficient precautions o prevent lit)
from leaving the premises.” The Guillermins sought
coverage and legal defense under the terms of Alver-
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da’s homeowner's pohicy.

On April 12, 1994, American States sought declura-
tory judgment in the Montgomery County Court of
Common Pleas. The company alleged that it was not
obligated w provide either coverage or defense for the
Cndllermins under the terms of the policy. American
States asseried twa theories: (1) that Jerry and Ronald
were not “ipsureds™; and (2) that Alverda's farm was
not an “msured location.”” Followmg discovery,
Armncrican States and the Kimherlys filed motions for
summary judgment and their respective memoranda in
opposition to the motions. Tn additios to their agsertion
that Jerry and Ronald were “insureds,” the Kimberiys
also claimed that the policy should cover Alverda's
allegedly tortious act of harboring the lion on her
property. The trial court deterniined that neither sun
was an “insured” under the policy and that the furm
was Dot an “insured Jocation.™ The court did not ad-
dress the Kimberlys' claim of coverage based on Al-
verda's purporied harboring of the animal, The court
granted American Stafes' mation for summary judg-
ment and denied the Kimberlys' summary judgment
motion, From that judgment, the Kimberlys appeal.
The Guillermins did not take an appeal from the
judsment.

We consolidate the appellants’ two assignments of

error for our analysis.

S The trial court crred as a maiter of law in granting
American States' motion for summary judgment.

#3531 “TI, The tial court erred as a matter of Jaw in
denying appellants '] (the Kimberlys['] y motion for
summary judgment.”

The Kimbertys present two issues for our disposition.
First, they argue that Jerry is a resident of his mother's
household and, therefore, is an “insured” under the
policy. The Kimberlys do not argue on appeal that
Ronald is an “insured.” Next, they claim the pelicy
should extend coverage to Alverda's allegedly rortious
acts. Arising necessarily from their second issue 18
their argument that the policy exclusion to payment
for personal liability or medical treatiment for ™ ‘hodily
injury” * * * arising out of a premises * * * owned by
an ‘insured’ ¥ * * fhat is not an ‘insured losation” 7 is
inappliceble under the facts of this case. The appel-
lants do not challenge the trial court's finding that the
farm 15 pot an “insured location.”

Page 4

Before a court may grant sununary judginent. the

successful party must satisly a toee-pronged test

“The appositeness of rendering a summary judgment
hinges upon the ipartite demonstration: (1) that there
is o genuine issue as to any matenial fact: (2) thar the
moving party is entitled to judgment as a matter of
law: and (3) that reasonable nunds can come 0 but
one conclusion, and that conclusion is adverse to the
pariy against whom the movon for sunmmary judgment
is made, whe ig entitled fo have the evidence con-
strued most strongly in his favor.” Harfess v, Willis
Dy Warehousing Co. (19781, 54 Ohie $51.248 64, 66. 8
0.0.2d 73 74, 375 W.E.2d 46, 47, See, also, Civ.R,
56(C).

Because it avoids a trial, summary judgment circum-
vents the normal litigation process. Therefors, “the
burden is strictly upon **320 the moving party o
establish, through the evidentiary material permitted
by the rule, that there is no genuine issue of material
fact and that he 1s entitled to judgment as a maltter of
law.” AAAA Fni., Inc v, River Place Communily
Urban Redev, Corn. (1990 30 Ohio St.3d 157, 101,
352 N.E.24 597, 601

{13 Once the movant meets 118 hurden, the nonmoving,
party may not simply rely on the mere allegations of
its pleadings to survive a motion for summary judg-
ment, but must set forth specific fucts showing here
exists a genuine issue for determination at trial. sa-
vransky v. Cleveland (1983). 4 Ohio St,3d 118, 119. 4
ODR 364, 365, 447 N.E.2d 98, 99 Moreover, the
nommoving party must produce evidence on any issue
for which it bears the burden of production at trial,
Wing v. Anchor Media, Lid_of Texay (1991), 5% Ohio
S.3d 108, 570 N.E.2d 1093, pavagraph three of the
syllabus; Brads v First Boptist Church of CGermai-
town, Ohio {1993), 89 Ohio App.ad 328, 233, 024
N.I.2d 737, 741, jurisdictienal motion overruled
110973, 67 Ohio St.3d 1506, 622 NE.2d 654 Courts
have interpreted Wing to mean that the nommovant
must produce evidence on “any issue upon *352
which the movant meets its mital burden.™ Sieywrd v,
BF Gondrich Co. (1993), 89 Ohjo App.3d 33, 41,
623 NE.2d 591, 595, jurisdictional motion overruled
{1993), 67 Ohio S1.23d 1489, 621 W.E2d 410 Sec [ew
v, Cobblestone, Ine. (Qet. 17, 19911, Montuomery
App. No. 12490, unreported, 1991 WL 216413,
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12] Because a trial cowt's defermination of sunmmary
judement concerns a question of law, we apply he
same standard as the mial court in our review of i3
disposition of the movion; in olber words, our review
is de novo. Children's Med, Cur v, Ward (1993}, 87
Ohio App.3d 304, 508, 622 NE.2d 692, 693, juris-
dictional moticn overruled (1993), 67 Obio S1.3d
1481, 620 M.E2d 834, We “accept the evidence
properly before [us] and, with respect to the merit
issues involved, construe the cvidence most sirongly
in favor of the claims of the party against whom the
motion is made.” Buckingham v. Middlesicner (Mar,
22,1992, Momgomery App. No, 13575, unreported,
01 W1, 81827, Therefore, our decision, like the wial

courl's, is foumded on the record before vs, mn¢lnding
the evidence submitted by the parties in support of
their respective pasitions,

(3] Sumilarly, since the interpretation of an insurance
contract is a matter of law, Narienwide Mut. Fire ns.
Co. v, Guman Bros. Farm (1995}, 73 Chio St.3d 107,
108, 657 N.E.2d 684, 683 Joknson v, Linceln Natl,
Lite s, Co. {1990), 69 Ohio App.2d 249, 254, 590
N.E.2d 761, 764, we review its terms de novo, Guman
Bros. Farm, 73 Ohio St.3d at 108, 652 MN.E.2d at 085,
siting Qhio Bell Tel. Co. v, Pub, Uil Comm. (1992,

G4 Ohio $1.3d 145, 147, 293 NL.E.2d 286, 287, When'

construing ¢he provisions of an msurance policy, we
are pindful that “[gjenerally, * ¥ * words in a policy
must be given their plain and ordinary meaning, and
only in situations where the contract is ambiguous and
thus susceptible to more than one meaning Must the
policy language be liberally construed in favor of the
claimant who seeks the benefits of coverage.” Srafe
Farm_Awia. fns. Co. v, Ruse {19913, 61 Qhio St.3d
508, 331-332, 875 N.E,2d 459, 461, overruled on
other grounds by Savoie v. Grange Mur, _dns. Co,
(19931, 67 Ohio St.3d 300. 620 N.E.2d 809, Accord
Leber v, Srigh (1994). 70 Obio St.hd 548, 557. 639
NEZ2d 1159, 116%5:K7ng v Nationwide _Ins. Co.
{19881, 35 Ohjo 51,34 208, 519 N.E.2d 1350, syilabus;
Buckeve (nion ns. Co. v. Brice (1974), 39 Obio St.2d
95, 99, 68 0.0.2d 56. 38, 313 N.E.2d 844, 846:0hio
Farmers ins, Co. v. Vimeht (19693, 17 Ohio S1.2d 73,
78, 46 0.0.2d 404, 406, 246 N.E 2d 552, 554,

The concept of sirict interpretation applies with
“yreater {orce to language that purposts 1o Limit or
qualify coverage.” Watkins v. Brown i(1694). 97 Ohio
App.ad 160, 164, 646 W.E 2d 485, 487, discretionary
appeal not allowed in (1995), 71 Ohio St3d 1458, 644

@& 2010 Thomson Reuters. Mo Claim to Orig.

N.E.24 1020, “Haowever, the rule of strict construction
does not permit a court Lo change the abvious intent of
a provision just o unpose coverage.” *533Hvhud
Eguin. Corp. v. Sphere Droke Ins. Co,. Lid. (19923 64
Ohio S1,3d_657, 665, 597 W.E2d 1096, 1102, cert-
orari denied (19923, 507 125, 687, 113 5.Ct. 1585 123

*%321[4] Initially, we address the matter of leny's
giatus as rewards the policy. The policy delines “in-
sured” as “[Abverda] and residents of vour househeld
whe are * * * youy relatives.” There 1s no queston but
that Jerry is Alverda's san and, therefore, her relatve,
Thus, the issue is whether Jerry is a “resident] ] of
[her] household.” The 1erm “household” is not defined
iy the policy. The plain and ordinary meaning of this
undefined term is * © * * * those who dwell under the
ame roof and compose a family: * * * a social unit
comprised of those living together in the same dwel-
ling place,” ” Shegrv. W, Am, fns. Co. (1984). 11 Ohio
S1.3d 162, 166, 11 ODBR 478, 481, 404 N E.2d 55,
548, quoting Webster's Third New International Dic-
tionary, or, alternatively, * ‘the inmates of a house
collectively; an organized family, including scrvants
or allendants, dwelling in a house; a domestic estab-
lishument," ™ State Form Fie & Cas, Co. v, Davidson
11993). 87 Ohio App.3d 101, 106, 621 N.E.2d 887,
891, quoting the Cxford English Dictionary, motien o
certify record overruled {1993), G7 Ohio S1.34 1438,
617 W.E24 688, Similarty, the phrase “resident of
your household” has been defined as referring to “one
who lives in the home of the named insured for a
neriod of some duratior or regularity, although nat
necessarily there permanently, but excludes a tempo-
rary or transient visitor.” Farmers [ns. af. Columbis,
M. v, Tevlor {1987, 29 Ohio App.2d 68. 528 NE.2d
963, syllabus. The Shear court also stressed the non-
temporary nature of the domestic bving arrangements
as a factor when determining if relatives are members
of the same houseliold. Shear, 11 Ohio Sn.3d at 166,
11 OBR at 481, 464 N.E.2d al 348

[5] The evidence presented by the appellants fails to
establish a genuine issue of material fact regarding
Jerry's status as an “mswred.” Viewing the evidence
most favorably for the appellants, we conclude that he
is not covered by the policy. He testified at his depo-
sition that he was hora in 1951, Since 1993, he has
lived in Arcanum with his children and ther mother.
However, he lists his mailing address as 320 Ashwood
in Dayton-his mother's address and the policy's “m-
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sured premuses.” Jerry has staved with his mother at
the Ashwnod residence on an “inconsistent”™ or “oc-
casional™ hagis: he resided with his mother cont-
miausly for a month at some tme between October
1993 and Cctober 1994 he stayed with Alverda for
rwo davs berween August and October 1994: he
moved inn and out of her home up to six times since he
was eighteen~onc stay conid have been as long as ten
months, Jorry kept bedroom furniture and some
clothes at the Ashwood residence. Furthermore, he
perferms remodeling woerk and other chores at Al-
verda's residence, “checks on™ her at different times,
and regularly siaps to pick up his mail. Nevertheless,
e stated: “Ashwood is a mailing *554 address, That's
my mother's. I'm not actually living there, I'mliving in
Arcanum.”

The appellants argue that this evidence is sufficient o
raise a matcrial question regarding Jlerry's status as a
resident of Alverda's household or, at the very least,
establishes an issue of dual residency. We disagree,
Although courts will consider other factors when
determining whether an individual is a resident of the
insured household, including mail delivery and sto-
rage of belongings, Davidson, supra, and the layout
and use of the residential dwelling, Remwick v
Lightning Red Mus, Ins. Co. (19910, 72 Ohio Apn.3d
708, 710-711, 595 N.E.2d 1007, 1008-1010, the pri-
mary consideration is the nontemporary nature, Shear,
supra; Tavior, supra; Napiery. Banks (1969), 12 Ohio
App.2d 152, 156, 48 0.0.2d 263, 265, 250 N.E2d

Bunch v, Nationwide Mut. Ins. Co. (Jan, 11, 19833
Monteomery Apn, No. 7897, unreporied 1983 W1,
5014

The appellants’ evidence does not establish a gemuine
tssue of an ifntent to stay al the insured premises for
more than u temporary peried. Although Jerry re-
cetved his mail at the Ashwood address, he testilied
that this was for his convenience so that he would not
receive mail at more thay ene location. The appeliants
did net present any evidence that Jerry's one-month
stay with his mather between October 1993 and Oc-
tober 1994 was intended 1o be anything other than part
of a pattern of “incensistent,” “occasional,” or irre-
aular visits. Furthermore, the Kimberlys did not show
that this periad was effective on **322 the daie of the
mauling, let alone within the applicable policy period;
the same may be said for his cxtendad ten-month stay,
which occurred sometime afier lus eighieenth hirth-

Puoe &

day. We do not find the storage of some clothes or
furmiture at his mother's vesidence. alone, persuasive
on this igsue. Moreover, Jorry's statement that he lives
in Arcanum is compelling evidence that he did ao
intend these visits, at least those beginning in 1993, o
be more than temporary arrangements. Therefore, we
conclude that the appellants failed to raise a gepuine
issue of material fact on this martter.

The appellants maintain that this evidence is sufficicnt
1o surveve sumumary judgment on tis issue becauss i
raises a guestion of lerry's dual residency. Thual resi-
dency was recognized in Tevlor. supra. 39 Ohio
Arm.Ad 68, 70-71. 326 N.E 2 70, but the
clear majority of cascs applying this principle involves
“minor children of divorced parents.” Sull v, Fox
(19941, 67 Ohio Misc.2d 67. 69, o44 W.T.2d 1133
1135,

“Afler reviewmyg Chio caselaw in this area, we have
discovered that two prominent factual elements appear
in & reajority of the cases in which a minor is found t
be a dual resident of separate households: (1) the
minor has divorced parents with whom the miner
alternately resides under a custody or visitaron *555
arrangement; and {2) the minor's dual residancy gen-
efally involves a consistent living pattern between the
two households which exists for a period of some
duration or regularity.” Brooks v, Progressive Spe-
cigliy Ins. Co. (July 20, 1994). Summit App. No,
16639, unreported, 1994 W1 376708, discretionary
appeal not allowed in (1994). 71 Ohio S1.3d 1423 642
N.E.2d 388. Sec, also, Snedegar v Midwesigra Jn-
demn, Co, (1988). 44 Ohio App.3d 64 541 N.E.2d 90,
motion o certify record overruled (1988). 37 Ohig
St34712, 532 N.E.2¢ 142 Taylor, supra; United Qhly
Jus, Co. v, Bolim {Anr. 11, 1989, Miami App. No. 85

mofion overruled {1988, 40 Clooe S1.3d 7035, 545
N.E.2d 1283 Balin v Staie Auwio. Mut jns. Co. (Mar,
235, 1988). Miami App. No. 87 CA 46, unreported,
1988 WL 33241

The appellants cite Ziegler v Wornman (Mar. 30,
1964), Muskineum App, No. 93-28 woreported, 1994
WL 140755, for the proposition that dual residency
may apply to emancipated children. In Ziegler, the
court affirmed a summary judgment which found that
the emancipated son of the Insured was covered by the
insured's autemobile insurance policy. The court held
that the son established dual residency when he test-
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fied that he resided in bis paremts’ houscheld twen-
ry-five percent of the time, and at his gulfiiend's res-
idence seveny-five percent of the time, The son also
received his mail at his parents' home, The court rea-
soned that the emancipated status of the son was “a
disringtion without a difference’” because the son was a
relative of the insured, and the policy langaage did not
“restrict coverage 1o exclusive residents [of the m-
sured's household], or * * * allow dual residency only
concerning minors.” /d. We need not reach the issue of
dual residency for emancipated children because, for
the Teasons previcusly stated. we find that the appel-
lants did not produce evidence of a regular patiern of
residency approximating that found in Ziegler.

We tirn now to the issue which the irial court declined
1o address: whether the policy extends coverage 1o
Alverda hased on ber allegedly tortious conduct, Sec-
tion Twa of the policy delincates the liability coverage
{("“Coverage E™) provided by American States. The
policy extends personal liability coverage and defense
“[i]f a claim is made or a suit is brought aganst an
“insured’ for damages because of ‘personal injury” * ¥
#* caused by an ‘occurrence’ 1o which this coverage
applies].}” There is no question but that Alverda is the
“insured.” The policy defines “personal injury” us
including “bodily injury,” which it designates as “bo-
dily harm, sickness or disease, inctuding required care,
loss of services and death that resuits.” The palicy
defines “occurrcnce” as “an sccident ® * * which
results, during the policy period, in * * * personal
injury[.]” This policy section also provides medical
payments (“Coverage F7) “to a person ofl the ‘insured
location’, if the “bodily injury” * ¥ ¥ is caused by an

IR T

amimal owned by or in the care of an ‘insured’.

#%323556|61(7] Generally, an occurrence which
gives rise fo Hability coverage is construed as an event
thal occurs outside the expectation of the insured:

“[Ajn ‘accident’ is an event proceeding from an un-
expected happening or unknown cause without design
and not i the usual course of things; an event that
takes place without one's expectabion; &n undesigned,
sudden, and uwnexpected event; an event which
proceeds from an unknown cause of s an unusual
etfect of 2 known cause and, therefore, unexpected.”
Toronig v. Westfield Cos. {Sept. 18, 1993), Jefferson
Apm. No. 94-3-46. unreported, 1993 WT, 3

“{'["Jhis court finds that the word ‘oceurrence,’ defined

Page 7

as ‘an accident” was intendszd to mean just that-an
unexpected, unforesecable event.” Erndoli v Cronee
Mut, Cas, Cp. (1979), 57 Ohio_ St.2d 25, 28-29. 11
0.03d 110, 112 385 N.E2d 1205, 1307, Indecd, the
rypical policy defmition of an “occurrence” includes
ferms that indicate that the “aceident ¥ * * results in
njury or damage which the insured did not wtend or

. supra, 04 Ohuo SL.34d at
666, 507 NE24 at 1102, Although the American
states' policy definitdon 15 less extensive, we construe
“accurrcnee” here i the same fashion: an accident
that the insured did not-iniend or cxpect. 1f Adverda
harbored the lion, we conclude that her actions would
constilute an “occurrence” according to the policy
Provisions,

For the Kimberlys o survive summary judgment, we
must find fhat they have vaised a genuine issue of
material fact on the guestion of whether the policy
extends coverage 1o its insured upon the allegations of
this unfortunale mcident. See Preferred Mut Ing. Co.

208, 209 491 N.E.2d 088. 690 (insurer has duty 10
defend when allegations of complaint bring action
within policy coverage). We believe this entails two
scparate analyses: (1} whether, based on the evidence
nresented by the appellants, a genuine issue is raised
regarding Alverda's lability for the Hon attack; and,
(2) if so, whether as a matier of law, any policy ex-
clusion relisves American States of coverage.

If an issue exists as to Alverda's potential hability, it
must arise upon a showing that she was a harborer of
the lion, which the Kimbertys alleged her to be 1o their
underiymg complaint. At conunon law, a harborer of
“a wild unimal * * ¥ is subject to the same lability as
if he were in possession of it 3 Restaternent of the
Law 24, Torts (1977) 24, Section 514, A “harborer” of
an animal is distingaished fromn an “ewner” ot a
“keeper” because ™ “[ijn determinung whether a person
is & “harborer” * # * (he focus shifts from possession
and conlro! over the {animal] to possession and control
of the premises where the [animal] lives.” ” Flinz v,
Halbrook (1992). 80 Ohio App.3d 21, 25, 608 N.E.2d
806, 812, quoting Godsey v, Franz (Mar, 13, 1992),
Williams App. No. 91TWMO00008, unreported. 1992
W1 48532, jurisdictional  monon averruled
55701902 64 Ohio S63d 1443, 596 N.E2d 473,
“Thus. a harbores is one who has possession and con-
wol of the premises where the [animal] lives, and
silenfly dcquiesces fo the [ammal's] presence.” Jd,
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citing Sengel v, Maddox (C.P.1945). 31 0.0, 201,16

1)

Ohio Supp. 137

[8119] We are aware that Commnent ¢ to the Restaie-
ment may be read to preclude liability as a harborer m
some situarions. The comment points out that, typi-
cally, Habiliry turns on whether the animal is brought
mto. the harborer's household. See 3 Restatement of
the Law 2d, Torts (1977) 24-23, Section 514, Com-
ment @ In this instance, we do pot follow that ratio-
nale. Although Section 314 applies to harborers of
wild or “abnormally ‘dangerous domestic animal[s],”
he comment Taises hypothetical sifuations involving
dogs. At conmnon law, knowledge of a dog's danger-
ous propensilies is a prerequisite to lability as an
awner, keeper, o1 harborer. See McA wliffe v, W Suries
Import_Co. (1993), 72 Ohjo SL.3d 534, 337, 651
N.E.2d 057, 939:Bore v Kerchelich (15831, 2 Ohio
Srad 146, 147, 2 OBR_692, 692, 442 NE.2d 509,
510: Heves v, Smith {1900}, 62 Ohio St. 161, 56 NE
579, paragraph one of the syllabus; Flint, 80 Ohio
Apn.Ad at 26, 608 N.E.2d at 812, Where wild amimals,
such as lions, are mvelved, the common law imposes
sivict liability upon owners, keepers, or harborers,
following Rylands v. Fleicher (1868), 1L.R. 3 13.L. 330,
#3204 Morrison v, Nelan Amusement Co, {May 1.
1965). Muskineum App. No, CA-§4-31. unreported.
1983 W1 9216 (Turpin, T, dissenting). “No member
of such a specics, however domesticated, can ever be
regarded as safe, and liability does not rest upon any
experience with the particular animnal.” Prosser &
Keeton on Torts (5 BEd.1084) 542, Section 76. Therc-
fore, since knowledge of a wild animal's vicious ten-
dencies is prasumed, nothing is added by requiring a
harborer to gain persenal experience with the anmal
by bringing it into the harborer's houschold. Mere
acquiescence to the animal's presence on the premiscs
is sufficient for a harborer's liability to attach. Cf
Haves, 62 Ohio St at 183, 36 N.E. at 882 ("One may
thus neghgently keep and harbor a vicious dog,

kiowing him ta he such, without being the owner of

the animal; and he may thus keep and harbor a vicious
dog without even owning or controlling the premises
where he may be kept, and he may be chargeable with
notice of the viciousness of the dog through his neg-
icct (o take notice of its vicious habits.”),

[16] Fivst of all, we conclude that Alverda is not en-
titled to coverage lor medical payments pursuant o
Section Two of the policy. The policy lerms provide
medical payments “if the ‘bodily injury’ * * * is

Page B

causad by an animal owned by or i the care of an
sinsured.”  The Kimberlys complant charged thal
Alverda “allowed [Jerry and Ronald} to keep and
harbor 2 wild lion on the premises and failed 1o 1ake
any action to remove the lon from said premises.”
The Kimberlys do not assert. nor do they present any
gvidence to show, that 558 Alverda was an owner or
keeper of the Lion, Coupled wath our finding that Jesry
is not an “mgared,” there is no guestion but that the
lion was not owned or cared for by an insured. The
trial court providently granted summary judgment on
this issue,

[11] However, we find that the appellants have pre-
sented a genuine issue of material fact regardmg Al-
verda's Hability as a harborer. The evidence, construed
in favor of the Kimberlys, shows that Alverda ac-
guired the Brown County farm in 1878 thirty-seven
acres of the land are farmed by a tenant farmer; the
farm property is improved with a residence, bany, and
some outbuildings; Alverda visits the property regu-
larly; Alverda permitied Jerry and Ronald, at thetr
request, 1o kecp horses there; Jerry kept one lion and
two tigers in chain-link cages on the property; and
Jerry built five cages, measurny twenty-five by fifty
by twelve feet (o house the cas.

Alverda testified that she bad po independent know-
ledge of the wild animals that Jerry owned and kepton
the farm property:

“[THOMAS JENKS, Plamtifl's Counsel]:

w o % Jorry had some exotic type animals down there;
some tigers and a Homn; 15 that your understanding?

“{ALVERDAJ: I understand he did, but I never was
down there enough aclually 1o know what he had.

“(). ] take it you never saw (hem?

“AL No.

“(). They were not your animals?

“A. No, they weren't.

“(3. Those were Jerry's tgers and Terry's lion?

* A Whalever he had there were his,
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“0). And they were not vour animals?
“A. No.

“(2. Did vou have any mterest in those animals of a
financial way”

“A. Wo, because T didn't know exactly what he had
down there,

“@. Did you have any control over those animals?
H.‘A‘“ NO.'}\

She also testified that Jerry did not ask her permission
to keep the cats on her property, as he had with his
horse; Jerry originally old her the cages were built
#8559 {0 house ostriches; she saw the support posts for
the cages, but never saw the cages themselves; and she
never heard any unusual noiscs.

In response, the Kimberlys subimitted affidavits from
neighhors of Alverda's farm. The neighbors testified
that Alverda visited her farm “regnlarly almost every
weekend since before 1992 and that they were aware
#3325 of the presence of lions and tigers on the pre-
mises bacause (1) for fwo years prior to the attack,
they could hear the cats from their residence; and {2}
one neighbor was on Alverda's fanm approximately
three mouths prior to the mauling and was able to
“abserve large cats,” although be was unable because
of his distance from the cages, to determine whether
the cals were llons or tigers.

Terry testified that his Jion did not attack Lee John
Kimberly. In addition to Jerry's assertion that there are
other “cat compounds” in the vicinity of Alverda's
farm. he claimed that he had no wild cats al the time of
the attack, Fle stated that his lion died more than a year
prior to the incident and that his tigers dicd three
months before the attack. The appellants presented
affidavits of the RBrown Cownry Sheriff and a deputy
sheriff, The officers testified that they responded to
the report of the mauling; while the deputy was at the
scene. Rowald arrived with a tranguilizer gun and
“orated that it was his brother's hon™, when Ronald's
attemnpl to ranguilize the lion failed, the officers killed
it; Ronzld became “wate” and “hostle™; the officers
visited Alverda's farm one or two days later; the dep~

Pave 9

uty chserved the caged area, sew a dead chicken wiich
had been there “a dav or so” and “quie a bit of fur
around the cage™; the lion the officers killed “had most
of its mane gone”; the deputy believed an animal or
apimals had been in the cage within the prior {or-
ty-eight hours; both officers saw a “hole” or “separa-
tion” in the caged area, “about the width of a lien's
hody™: the cages were located between one hundred
and thyee hundred feet hehind the house: and there was
a clear view of the cages fronn the house.

We conclude-that this evidence s sufficient 1o raise a
senuine issue of material fact regarding Alverda’s
Jiability as a harborer of the lion. Our review of the
evidence indicates that reasonable minds could differ
upon whether Alverda permined or acquiesced i the
low's presence on hey fapm We also find that the
Kunberiys have raised a triable guestion opn the issue
of whose Hon atiacked the victim.

[12] The key remaimg issue is whether the policy's
coverage exclusion of Liability coverage for ¥ 'hodily
injury’ * * * arising out of a premises * * = awned by
an ‘insured’ * ¥ * that is not an ‘insured location” 18
applicable to deny coverage based upon these [aots.
The appellants argue that the exclusionary language
should be interpreted to require a direct, causal link
batween the injury and some condition upon the land
before American States can deny coverage. The
Kimberlys claim the exclusion is not effective bocause
the injury can be #5360 attibured divectly to Alverda's
alleged neghigence, and not to any condition upon the
iand. The appellee urges vs to construe the provision
as being effective because of a direct, causal commec-
tion hetween the injury and the alleged harboring of
the lion upon, and the lion's escape from, the farm
property; in other words, the mjury arese out of rhe
premises because that is where Temy purporredly
caged the hion. Fuitherimore, American Stafes argues
that the risks associated with ownership of a farm sixty
to seventy miles distant from the msured prenuses
could not have been within the bargain agreed o by
the parties. '

Both sides have ditected us to cases, primarily from
pur sister jurisdictions, in support of their positions,
While there arc no (hio cases on all fours, the
Cuvaboga County Court of Appeals consirued a
somewlat analogous policy gxclusion in Narionwide
Mt Fire Ins, Co. v, Twrper (1986), 29 Ohio App.3d
73,20 ORR 83, 503 MNE2d 212, Turmer involved a
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wrongful death action filed against the esiate of the
msured. The court of appeals veversed a finding of
summary judgment in favor of the insurer because it
[ound, inter alia. that the allegedly tortious conduct by
the insured arese out of the * ‘ownership, maintenance
oruse of the real * * * property.” 7 /d. ar 77. 29 OBR al
27,303 N.E.2d a1 217, ° *Arising out of the ownershup,
maintenance or use of the real * * * property’ gener-
ally means ‘flowing from’ or ‘having its origm in.’
The phrase generally indicates a causal connection
with the insured property, not that the insured pre-
mises be the proxmnate cause of the mjury.”™ Jd. al
paragraph four of the gyllabus. See **326Naronwide
Ins. Co. v, Auto-Owners Mui, Ins. Co. (1987, 37 Ohio
Apn.dd 199, 325 MLE.2d 308, al paragraph two of ihe
syllabus, motion to certify overruled (Sept. 2, 1987),
No. §7-941, unreporied {(causal conmection, not
proximate cause, must exist between aceident or it
jury and “ownership, maintenance or use” of nsured's
vehicle, when construing automobile insurance palicy
covering damages “arising out of the ownership,
maintenance or use” of insured's vehicle).

The Kimbertys rely primarily on Liriez Mur Jns. Co. v
Aranch (Mo App 18771, 561 5.W,2d 371, m support
of their interpretation of the exclusionary language. In
Branch, the insured's dog bit a i while it was te-
thered on the insured's business property-property that
was not covered by the terms of the insured's home-
owner's policy. Although the policy provided Lability
coverage for an “pccwrrence,” the insurer won a dec-
faratory judgment in the mial court based on a policy
exclusion for “hodily injury or property damage aris-
ing out of any premuises, other than an insured pre-
mises, owned, renited or controlled by any insured.” /d.
al 372, fu. 1. The appellate court reversed, finding that
Sk ok Spremiges’ in comumon pariance aud in the
policy itself contemplates the land and more or less
permanently affixed seructures contained (hereon. It
does not contemplate easily moveable property which
may be located on the property ata *561 given tme or
even on a regular or permanent basis. A dog, whether
permanently kemmeled or tethered on the property, is
not a part of the prenises.

“[i cannot therefore be said that a dog bite anses out
of-originates from, grows out of, or flaws from-the
premises. That it occurs upon the premises docs not
establish a cansal connection hetween the bite and the
premises. We find that the language used does not
contemplate that the cxclusion applies to lability

Fage 10

arising from a dog bite occurring on the * * * business
properry. ¥ 0% 7 [doat 373,

The court found that ihe policy provided two types of
Hability coverage: “first, that Hability which may he
incwrred baczuse of the condition of the premuses
insured; secondly, that liability incurred by the msured
personally because of his lortoeus personal conduct,
not oiherwise excluded.” /d. at 374, The court noted
the policy limited 1he geographic scope of the former
coverage, but did not so limit the latter coverage:

%ok & There appears to be littde reason 1o exclude
personal fortious conducl occuwning on owned but
uninsured land, as little correlation exists hetween
such conduct and the land self. Trablity for injurics
caused by an anima! owned by an insured arises from
the insured's personal tortious conduct m harboriog a
vicious animal, not from any condition of the premises
upon which the animal may be located, ® * * 7 /d
Accord MFA Mut Jns. Co. v Nve (Mo App. 19803
6125 W.2d 2.

In Lanoue v. Firemen's  Fund Am.  Ins._ Cos,
(Minn, 1679}, 278 N.W.2d 49, & minor cmplovee of
ihe insured's grocery slore broke into the insured's
locked office and took one of several botiles of
whiskey that the insured had received as Christmas
wifts from suppliers, but had not vet taken home. Later
that night, ancther minor drank some of the siolen
liguor and was involved in a subsequent traffic accl-
dent. Weither Lanoue's business liability insurer nor
the provider of his homeowner's pelicy agreed (o
defend against the dram shop complaint filed against
him. Fireman's Fund claimed an exception under its
homeowner's nolicy for “bodily injury or properiy
damage arising out ol any premuges, other than an
insured premiscs, owned, reated or controlled by any
insured.” fd. at 33 The Mnesota Supreme Court
reversed a declararory judgment in favor of Fireman's
Fund based. in part, upon its construction of Fireman's
Fund's “other premises” exclusion:

“This court * * * has considered the ‘ariging out of”
language in other contexts and concluded that causa-
tion is tmplied. * * * Thus, the prenuses must hear
some causal relationship to the liability. Such a rela-
tionship 18 apparent when & claimant twips over im-
properly maintamed steps. In this case, however,
causation is more difficult wo perceive. The fact that
sorefhing oceurs al a place is not sufficient by itself to
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imply causation as 1o that place. It is more appropriate
#5672 under the facts of this case to focus on the per-
sonal property-the whiskey-as being **327 allegedly
curelessly possessed by Lanoue at his office. Thus the
lability is causally related to the whiskey, not the
premises involved.” {Citatons omitied.) /d. at 54

Jne. Co. (Kv.1992). 824 S W.2d §35. Eyler invatved
[asm property upon which the owner stored more than
& million used vehicle tires. The owner conveyed the
property to the insured. who attempied to clean ibe
property by hiring an individual to roll the tires around
a building and down a hill on the property. During the
process, Lyler was struck and sustained serious inju-
ries. She sued the insured. The insured sought cover-
age and defense from Nationwide through his
homeowner's policy, bul the nsurer declined. Subsc-
quentty, the insured assigned his rights to Eyler, who
recovered judgment against Nationwide, The court of
appeals reversed, (nding that an exclusion “for an
ocourrence ‘arising out of premises owned or rented 1o
an insured bui not an insured location,’ * defeated
coverage, /d. at 857. The Kentucky Supreme Court
reversed, holding that “this [exclusion] suggests the
necessity for a causal connection between the pre-
mises and the infury. Ordinarily, ‘arising out of” does
not mean merely oceuring on or slightly comnected
with but connotes the nsed for a direct consequence ar
responsible condition. As we view it, to satisfy the
‘arising out of® exclusion in the policy, it would be
necessary to show that the prenmses, aparl from the
insured's conduct thereon, was causally related to the
accurrence, Wihile most of the endeavors of mankind
oceur upon the surface of the garth and without it,
farm could not occur, the law nevertheless imposes
liahility for negligent personal conduct upen the rec-
ogniton that, in most cases, human behavior is the
crimary cause of the harm and the condition of the
earth only secondary.” /d.

‘The Kimberlys also cite vler v, Narignwide Mut. Firg

The court agreed with Branch that the “dichotomy of
causation hetween negligent persopal conduet and
dangerous condition of the premises” was dispositive.
1d.

The appeliec counters by citing 2 wio of cases in
support of its construction of iis “off premises” ex-
clusion. Tn Nail Farmers Upion Prop. & Cas. Co. v
W, Cas. & Sur. Co. {Utah 1978). 577 P.2d 961, a horse
escancd from a sherifl's department's mounied patrol
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drill erounds when a fence gate was left open by the
patrol captain. The horse wandered onto a lughway
and was struck by a vehicle, sausing serious mjury o 8
passenger in the velicle. The department was covered
by the plainliff inswrer's labilily coverage poley,
which named the captain, as the executive officer. as
the insured. The captain also carvied a homeowner's
policy, issued by the defendant insurer. The plamall
settled and sought conwibwion from the defendant,
The defondant refused conmribution, and relied on 2
homcowner's policy exclusion for “hodily injury or
property damage #5363 arising out of any premises,
other than an insured presiises, owned, rented, or
controlled by any sured”™ Jd._at 962, Affirming
surmmary judgment for the defendant, the Utah Su-
preme Court held:

“The active force leading to injury in plaintiff’s com-
piaint was an escaping horse. The trm escape’
commotes a removal from a geographical location
caused by a loss of control by the one responsible for
confinement. To confine the animal 10 the drill field,
there was an enclosure arcund the wiunsured prenuses.
Captaiv Story's alleged nepligence was his failure 1o
clase the gate and thus prevent the escape. The alleged
acts arcse from, originated, and were commected with
the wminsured premises, and the exclusion in- his
homeowner's policy was applicable.” /d, at 904.

The Minnesota Supreme Court, in A adt v Am. Fam-
iy e Co. (Minm,1986), 394 », W.2d 791, found the
insurer was entitled to sumamary judgment based on an

exclusion in its “farm family lability policy.” The

~plaintiff was injured while helping the insured unicad

frozen cornsialks from a “chopper box.” The farm
property upon which he was injured was not covered
under the terms of the lability policy., The insurer
claimed an exclusion for “any bodily injury or prop-
erty damages: * * * arising out of the wwhership, use
or control by or rental to any insured of any prennscs,
other than insured premises.” g, at 794, The mial court
granted sumpary judgment for the insurer, but the
court of appeals reversed, based upon Lanowe, su-
pra.*¥328 The Minnesota Supreme Court reversed,
and distinguished Lanoue.

“Applying Lenoue, the Court of Appeats found that
Jeffrey Arndt's injuries arose out of Ronald Kieffer's
negligent use of the chopper box, rather than his
ownerslip, use, or control of the property. Lanoue 18
factually distinguishable, however. In Lanove, we did
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pot look to fhe causal relation between Lanoue's lia-
bility and his ownership, use or control of the supe-
setre because the exclusion did not contain those
words, The court instead focused on whether & causal
relation existed between Lanoue's hability and the
premises o satisfy the terms ‘arising out of the pre-
mises.’ T contrast, exclusion 1{d) applics to injuries
arising out of Kieffer's acty of owmership, use or con-
trol of uninsured premises, It is clear that defendant
would not have been neghigenlly using the chopper
box on New Year's Day but for his desire 1o provide
hedding for the barn locaied on the uninsured * ¥ ¥
property. The task of providing bedding for the barm 18
a part of Kieffer's ownership and use of the * * ¥
property. We conclude that a causal relation cxists
between Kiefter's liability and his ownership, use and
control of the uninsured premises, and that exclusion
ifd) therefore bars rscovery against American.”
{Emphasis sic.) I a1 794-795,

The appellee also relies on a case cited by the Arndi
court: St Panl Fire & Marine Ins, Co. v ing, o of N,
Am. (W D, Va 19803, 501 F.Supp. 136, Insurance 504
Corpany of Noyth America (“INA™) issued a liability
policy to the joint owners of vacation property, with a
liability limit of one tundred thousand dollars, TNA
also issued separale homsowner's policies on the
ewners' respective residences. St Taul was the excess
insurer on the jointly owned property. The owners
burned an outbuilding on the wvacation properly 1o
remove il. The fire spread to the property of adjoining
landowners and cavsed a guarter-nullion dollars in
damage. INA paid lo its limits ander the vacation
property policy, and St. Paul paid the excess. St Paui
sought indennification from INA under the insureds’
homeowner's pelicies, claiming that an exception [or
“hodity injury or property damage ariging out of auny
premises, other (han an insured premises, owned,
cented or conolled by any fasured * * ¥ ” did not
apply. Jd_at 138, The court disagreed, and found that

the exception batred indemnification.

“Withoul defining its outer perimeter, the phrase 13
certainly broad enough to encompass & fire which
spreads. from a building on the premises to adjoining
tand. Accordingly, the insureds’ liability arose owr of
Sheir * ¥ F premises. Second, the court finds St Paul's
suggested interpretation of the phrase ‘arising out of
0 be umeasonable. St Paul argues that it was the
insureds' negligence which led to their liability 2nd not
come condition of the premises. Obviousty, except in
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cases of strict Hability, Liability has o be predicaled
upon a violation of a duty or standard of care, 5t Paul
must mean, therefore, that a condition of the premises
which bas resulted from neglicence must form the
basis of the insweds Hability for the exclusion o
apply. That interpretation, however, reads a le0m 0
the exclusion not put there by the insurer. Had INA
imended to exclude only bodily injury or property
damage resulting from a condition of the premises, it
conld have so stated. Instead, INA used the more
encompassing phrase-‘arising out of,” and the courl s
constraimed Lo give the phrase s established meanneg.

oo ok

“Contrary to St. Paul's major premise, the facts of the
present case do establish a causal nexus between he
premises and the insureds' negligence giving rise to
fability. There weuld have been no fire but for the
tilding which the msureds desired to remove. Ac
cordingly, the imsureds' hability resulting from the fire
arase out of their ¥ * * premiscs.” (Emphasis sic Y. Id.
at 129,

American Stales finds support i these cases for its
claim that, if there had been no Janm property, there
wrauld have hesn no lion, no escape, and no myury io
Lee John Kimberly. lence, the appellee claims. the
injury arese out of the property and the exclusion
apphes,

Appeltes attempts 1o distinguish Branch and Eyler,
supra. American States asserls that the key difference
i Eranch is that the **329 dog bite occurred on the
uninsured premises. According o the appelles, if the
dog had escaped from the *565 premises, “any en-
suing damages would have lLad a causal cormection to
the uninsured premises™ and the “off prewuses” ox-
clasion wouid have applicd. American States argues
that Evier is inapposite because “the premises had
nothing to do with the loss; rather, the loss had its sole
roots in the carelessness of the employee and the
(nanner in which he rolled the tires down the hill.”

We are persuaded that the appellants’ positien is the
proper one in determining the construction of g
exception. We are mindful that, as a gorollary to the
premise that ambiguous msurance contract languags is
interpreted in favor of fhe ipsured, “in constuing
exceptions, ‘a gencral presumplion arises to the effect
that that which is not ¢learly exciuded from the oper-
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ation of {the] contract ig included” in its operation,”
Weaver v. Motorias Mur. Ins. Co. (1989). 62 Oluo
Ann.3d 836, 83¢. 577 N.E.2d 703, 705, citing Home
Indemn._ Co. v. Plymourk (19451, 146 Ohio St 96, 32
0.0, 30, 64 N.E,2d 248, al paragraph two of the syl-
labus, motion to certify record overmled (1989). 45
Ohio S1.3d 711, 545 B 2d G06, We ure convinced
that the weight of authority construmg identical or
similar “off premises” exciusions recognizes the “di-
choworey of causation between negligent personal
conduct and dangerous condition of the premises”
spoken of by the Evier court. supra. 824 S.W.2d al
£57. These jurisdictions believe that the “key factor”
determinative of the applicability of this exclusion
“relaies to the condition of the uninsured premises and
a0t to torlious acts commmitted therson.” (Emphasis
gicy Marshall v, Fair (1992). 187 WV, 109,112,
416 S.E.2d 67, 790 See, 2. Seg Ins. Co., Lid. v
Westchester _Fire fns.  Co. (SN YL 1684), 849
F.Supp. 221, affirmed (C.AZ. 1995y 51 FAd
22:Safeco fns. Co._of Am. v, Hale (Cal.App. 19831, 140
Cal.Amp.Ad 347, 189 ColRptr, 463 :Hapson v, Cen.
Age. Fire & Life Ins. Corp., Lid (Fla.Dist App.1984),
430 50.2d 1260:Leonomy Fire & Cas, Co. v, Green
(1683). 139 TiApp.3d 147, 93 MDec. 636, 487
N.E2d 100:Kichens v Brown {La App. 1989Y, 543
So.2d 1310:Hingham Mt Flire Jns. Co., v Heroux
(R.11988). 549 A 24 265:Marshall, supra, MNewhouse
v Ladig, {ne. (App 19881 145 Wis,2d 2306, 426

NOW 24 88

The Kimberlys allege that Alverda negligently har-
bored Jerry's lion. This assertion does not implicate
any condition upon the land a5 a direct, causal link fo
the injury; rather, it inoks 1o Alverda's alleged tortious
conduct in not taking adequate precautions to prevent
the lion's escape. We agree with the Branch court's
comment that, had American States desired 1o limit
the geographic scope of ifs coverage for perscnal
torticus conduct, it expressly could have done so. In
this case, as in Branch, the msurer did pot insert any
such limiting language.

The cases offered in support by American Stafes do
not persuade us, The court n Netl, Farmers Union
Prop, & Cas. Co., supra, noted that the horse's escape
was caused by the captain's pegligence 1 failing to
confine the animal, but then held that the escape arose
from the premises. We simply disagree with the *5646
court's integration of personal tortious conduct and
conditions upon the premises upon the facts of thal
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case. As the Armdt court itsell mentioned, the exclu-
sionary lanouage in that case differs from the terms at
issue here, in that Alverda's policy does not menton
ihe use of the properly; we conclude that the Lanoue
case provides a closer analogy. The courts in Marshall
and Newhouse considered the decision in St Paud [ire
& Marine Ins. Co.. supra, o be “sberrauonal and * ¥ #
“nconsistent’ ” with sirict interpretation of exclusio-
nary language against the insurer. Marshall, supra,
187 W.Va at 114, 416 S.E2d a1 72, quoting New-

house. supra, 145 Wis.2d at 241, 426 N W.2d at 91.
We agree and reject the result in 52 Pl Fire & Ma-
vine s, Co ¥ Therefore, we hold that the exclusion
of coverage for * "hodily njury’ * * * arising ot ol a
premises ¥ F ¢ owned by an “nsured **330 * F * hat
is not an ‘insured location® ” refers to the condiion of
{he uninsured premises and does nol exclude coverage
for the insured's alleped tortious acts on the uninsured
prenscs.

FN1. The diswict cowt in St Peaul Fire &
Marine ins. Co., supra, implied that it might
have held the exclusion ineffective Tud 1
been faced with an issue of strict liabibty.
See id., 501 F.Supp. al 130, We notc that,
although an issue of Alverda's stnict liability
as a harborer might have been raised by the
Kimberlys in their underlying complaint,
they chase to limit their theories of Habiiity to
negligence, gross negligence and/or wantan
conduct.

Because the Kintherlys have raised a genuine issue of
material fact regarding Alverda's status as & harborer
of the lion, and because we {ind that American States'
“off premises” cxclusion does not apply as a matter of
law, we sustain the appellants’ first assignment of error
in part. We conclude that the trial court erred when 1t
granted summary judgmenl in favor of American
States on the issue of personal hability coverage but
properly granted supmary judgment for American
Sates on the issue of medical coverage, We overrule
the Kimberlys' second assignment of error, however,
because triable guestions remain on the 1ssuc of Al-
verda's alleged harboring of the lion. We conclude that
the trial court did not err when it denied summary

judgment for the Kimberlys.

Thercfore, we teverse the judgment of the tial court in
part and remand this case for further procesdings not
inconeistent with this opmion.
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Judgment accordingly.

FATR )L concurs.

DY, I, concurs i parl and dissents
part. GRADY, lustice, concurring and dissenting m
part.

T respectfully dissent from the decision of the majority
sustaining the second assignment of errer. T would
affirm the summary judgment for appellee *367
American States Lnsurance Company hecause its pol-
jcy with appeliant Alverda Guillermin crecales no
coverage for Guillermin with respect 1o the claims
alleged.

=)
>
o
>

A policy of liability insurance imposes a duty on the
imanrer 1o defend and indemmify the insured against
ctaims of third persans for injuries and losses that arise
cul of an msured risk, ccourrence of which creales
patential fegal Hability for the insured. The insurcr's
duty of “coverage” is therefore determined in the fust
instance by the ocawrence of a risk identified in the
policy, not by the potential Liability of the insured
resulting from it Sec 43 American Jurisprudence 2d
(14823, Insurance, Section 703,

Sectiom 1J of the pelicy helore us provides coverage
for claims against an insured for personal injury or
property damage and for necessary medical cxpenscs
caused by an ocourrence 1o which the coverage ap-
plies. The Exclusions Clause within that Section
states:

“Coverage  E-Personal Liabilty and Coverage
[-Medicat Payments to Others do not apply to ‘hodily
myjury’ or ‘property damage” * **

“e_arising oui of a premises:

“(1) owned by an ‘msured’ # % % that s not an ‘insured
location”.”

The defimtions section of the pohcy states that *' ‘in-
cured location’ means ¥ R * e vacant iand. other than
farm land, owned by or rented 1o an ‘sured’.”

Wherther an imjury and the claims of legal Hability it
creates “arise out of " a location is determined by the
causal connection hetween the property and the mnjury
alieged. Natiomwide Mut. [ire ins. Co._ v Jurner

(19863, 29 Ohio App.3d 73. 29 OBR 83, 503 NL.BEAd
212, The test is functional, therefore, and does not
involve a concept of fault, though fault 15 necessanly
invalved in the negligent act or omission from which
ihe landowner's legal Hability resulis. With respect 1
the occurrence that mriggers the dury ol coverage,
therefore, the conduct of the insured is nrelevant. The
only relevant inquiry s whether the chain of evens
resulting 1n the injury alleged was unbroken by the
intervention of any event unrelated to the land or s
particular use.

According o the allegations involved in this claum,
Alverda Guillermin was negligent inallowing a on o
be kept on her Jand without taking adequate precau-
fioms against its escape, She is potentially liable for the
injurics which Lee John Kimberley suffered as a
proximate result, whether that liability results from a
hazardous condition on the land ot her 1ortcus acts or
omissions. In either event, however, American stales
s no duty of coverage under the policy because
#2931 Lee John Kimberly's injuries are the direct
vesult of an “occurrence” arising out of farm land for
which coverage is expressly excluded under the terms
of the policy.

+568 1 would overrule the second assignment of ¢rror
on the foregoing analysis. 1 concur with Judge Bro-
gan's decision overruiing the first assignment.

Ohio App. 2 Dist,,1990.
Arp, States Ins. Co. v, Guillermin

108 Ohio App.3d 547, 671 N.E.2d 317

END OF DOCUMENT

¢ 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.
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the order of this court th
hereby is, affirmed.

CASE NOS. CAZ008-05-134
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JUDGMENT ENTRY

al.,

of error properly before this court having been ruled upon, it is
at the judgment or final order appealed from be, and the same

It is further ordered that a mandate be sent to the Butler County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be faxe

4

in compiiance with App.R. 24,

/ﬁ/w/’//

Robert A, Hendr[cksén Judge
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IN THE COURT OF APPEALS
Q\NELFTH APPELLATE DISTRICT OF OHIO

’

BUTLER COUNTY

WESTFIELD INSURANCE COMPANY,

Plaintiff-Appellee, : CASE NOS. CA2009-05-134
CA2008-06-157

SYE - OPINION
: : 10/26/2009

MICHAEL HUNTER, et al.,
Defendants-Appellants.

CIVIL APPEAL FROWM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CV2008-05-2295

James H. Ledman, J. Stephen Teetor, 250 E. Broad Street, Suite 900, Columbus, Ohio |
43215-3742, for plaintiff-appeliee, Westfield Insurance Company

Steven A. Tooman, 6900 Tylersville Road, Suite B, Mason, Ohio 45040, for defendants-
appeliees, Michael and Marilyn Hunter

Daniel J. Temming, Jarrod M. Mohier, 7 West 7™ Street, Suite 1400 Cincinnati, Ohic 45202
for defendants-appeliess, Terrell Whicker, Vince and Tara Whicker

John F. McLaughtin, Lynne M. Longtin, One West Fourth Street, Suite 800, Cincinnati,
Ohio 45202, for defendant-appellant, Grinnell Mutual Reinsurance Company

HENDRICKSON, .J.

{11} Defendant-appeliant, Grinnell Mutual Reinsurance Cﬁmpany (Grinnell}), appeals
the decision of the Butler County Court of Common Please granting summary judgment in

favor of plaintifi-appellee, Westfield Insurance Company (Westfield). Defendant-appeliani,

Appx.039



gy

Butler CA2008-05-134

CA2008-06-157 -

Terrell Whicker, also appeals the decision of the trial court to deny his motion for summary
judgment and grént summary judgment in favor of Westfield." We affirm the decision of the
trial court,

{2} In 2001, while both were minors, Terrell Whicker and his cousin Ashley Arvin,
were involved in an accident when the ATV's they were operating collided. The accident
oceurred on a farm in Indiana owned by Michael and Marilyn Hunter, who reside in Hamilton,
Ohio and are Whicker and Arvin's grandparents. Whicker filed suit against Arvin, Arvin's
bareﬁts, and the Hunters to recover for the bodily injuries he sustained in the accident.?

{§3} The Hunters' Hamilton residence is insured by Westfield and their Indiana farm
is insured by Grinnell. Westfield filed a declaratory judgment action against the Hunters and
Grinnell, and Grinnell filed a counter-claim, seeking a declaration that Westfield was
obligated to share in the costs of the Hunters' defense and any indemnity on a pro rata basis.

{fl4} Bothinsurance companies and Whicker moved for summary judgment, asking
the court fo determine whether Westfield's policy provided coverage for the claims asserted
against the Hunters. The frial court ruled in favor o‘f Westfield, finding that because the
accident "arose out of a premises” that was not an "insured location,” the Westfield policy did
not cover the Huniers' legal defense and indemnification.

{75} Grinnell and Whicker now appeal, raising the following assignments of error:

{763 "THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF WESTFIELD AND DENYING SUMMARY JUDGMENT IN FAVOR OF

GRINNELL."

1. According 0 App.R. 3(B), we sua sponte consolidate these appeals for purposes of writing this single opinion.
We also sua sponte remove these cases from the accelerated calendar according to Loc. R, 8{A).

2. This action was filed in the Hamilton County Common Pleas Court prior to Westfield filing the instant
deciaratory judgment action.

-2- Appx.040
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97} "THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO
WESTFIELD AND DENYING SUMMARY JUDGMENT TO THE WHICKERS."

{98} Inthe assignments of error, Grinnell and the Whickers argue that the trial court
misconstrued two terms in the disputed insurance policy, and thereby improperly granted
Westfield's motion for summary judgment. This argument iacks merit.

{99y This court’s review of a frial court's ruling on a summary judgment motion is de
novo. Byid v. Smith, Clermont App. No. CA2007-08-083, 2008-Ohio-3597. Civ.R.56 reglires
that there be no genuine issues of material fact to be litigated, the moving party is entitled to
judgment as a matter of law, and reasonable minds can come to only one conclusion being
adverse to the nonmoving party in order to grant summary judgment. Slowey v. Mid!and
Acres, Inc., Fayette App. No. CA2007-08-030, 2008-0Ohio-3077, 8.

{9110} When construing an insurance policy and its provisions, "the role of a court is to
give effect to the intent of the parties to the agreement. We éxamtne the insurance contract
as a whole and presume that the intent of the parties is reflected in the language used in the
policy. We look to the plain and ordinary meaning of the language used in the policy unless
another meaning is clearly apparent from the contents of the policy. When the language ofa
written contract is clear, a court may look no further than the writing itself to .find the infent of
the parties. As a matter of law, a contract is unambiguous if it can be given a definite legal
meaning. On the other hand, where a contract is ambiguous, a court may consider extrinsic
evidence to ascertain the parties' intent. A court, however, is not permitted to alter a lawful
contract by imputing an intent contrary to that expressed by the parties.” Westfield Ins. Co. v.
Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, 9 11-12. (Internal citations omitted.)

{911} According to the Hunters' policy with Westfield, personal liability coverage does

not apply "to bodily injury or property damages: e. Arising out of a premises: (1) Owned by an
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insured, *** that is not an insured location.”

{9112} The first issue for review is the application of "arising out of a premises” when
construing the policy. In Ohio, two sister districts have appiied the term in different fashions.
First, the Eighth District Court of Appeals, in Nafionwide Mut. Fire Ins. Co. v. Turner (1986),
- 29 Ohio App.3d 73, 77, held that "arising out of means generally 'flowing from' or ‘having its
origin in.” The phrase generally indicates a causal connection with the insured property, not
that {he insured premises be the proximate cause of the injury." Conversely, the Secohd
District Court of Appeals, in American States Ins. Co. v. Guﬁfennin (19285), 108 Chio App.3d
547, 585, found that an injury arises out of the premises only if somé dangerous condition
exists on the premises that caused or coniributed to the bodily injury.

{§13} In granting summary judgment to Westfield, the trial court relied on the Turner
definition of "arising out of," and analyzed the case in terms of a causal connection instead of
a condition on the Hunters' farm being a p_roximate cause of the ATV accident. After
reviewing Ohio's insurance case law, we agree with the trial court and analyze the case at
bar for a causal connection, rather than a proximate cause.

{"ﬂ'l#} While the Ohio Supreme Court has not construed "arising out of" in the context
of a homeowners' insurance policy, it has interpreted the term when reviewing summary
judgment awards denying uninsured motorist coverage. In Kish v. Central Nat. Ins. Group of
Omaha {1981), 87 Ohio St.2d 41, the court found that the decedent‘_s uninsured motorist
policy did not apply where the decedent was unharmed during a car accident but was fatally
shot by the driver of the car that hit him. There, the court considered whether the shooting
arose out the uninsured's ownership, mainienance, or use of the uninsured vehicle, and
found that the shooting did not. The court reasoned that "a 'but for' analysis is inappropriate

to determine whether recovery should be allowed under uninsured motorist provisions ***.
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The relevant inquiry is whether the chain of events resulting in the accident was unbroken by
the intervention of any event unrelated to the use of the vehicie.” Id. at 51.

{15} Following this precedent, the court in Lattanzi v. Travelers Ins. Co., 72 Ohio
St.3d 350, 1995-Ohio-188, applied Kish's causal connection test to determine whether the
insured's injuries arose out of the uninsured motorist's maintenance and use of his uninsured
car. in Lattanzi, the uninsured motorist hit the insured's car, forced his way into her car,
kidnapped her at gunpoint, and drove to an unkniown location where he rapea her. The court
applied the causal connection test and found that the policy did not cover the insured's
injuries because they were sustained as a result of the "assailant's own brutal, criminal
conduct," therefore breaking the causal connection between the assailant's use of.his
uninsured car and the insured's injuries. |d. at 354.

{916} Both courts construed "arising out of' fo require a causal connection, and
neither the Kish nor Lattanzi court considered a proximate cause analysis when determining
if the injuries arose out of the uninsured motorists' use of their vehicle. The way in which
Federal courts apply Ohio insurance law also supports our analysis.

{917} Released after both Tumer and Guillermin, the United States District Court for
the Northern District of Ohio considered how Ohio courts would apply "arising out of" in
insurance cases. In Owens Corning v. Nat. Union Fire ins. Co. (N.D. Ohio Mar. 10, 1897)
No. 3.25 CV 7700, the court considered both Turmner and Guillermin and found that "the term
'arising out of clearly requires a causal connection, but does not require proximate cause."
id. at. *16. On appeal, the Sixth Circuit reviewed the district court's decision to construe
"arising out of" on a causal connection basis, and also took inte consideration the Kisf and
Lattanzi cases. The Sixth Circuit, while it reversed the district court's decision to grant

summary judgment, agreed that the analysis called for a causal connection and did not
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empioy a proximate cause determination. Owens Corning v. Nat. Union Fire Ins. Co. (C.A.B,
1997), 257 F.3d 484.

{718} Grinnell asserts that because two districts interpret the term differently, the ferm
is ambiguous and we must therefore construe the provision in the Hunters' favor. However,
the piain and ordinary meaning of "arising out of," as weli as direction from the Ohio Supreme
Court and federal courts, allow us to ascertain the definite legal meaning of the term so that;
as a matter of law, the insurance contract is unambiguous.

{919} Keeping in mind that a court is not permitted to alter a lawful contract by
imputing an intent contrary o that expressed by the parties, applying the term as requiring a
causal connection instead of a condition on the land also compor‘zs with the policy itself and
the way the parties reasonably understood the phrase. If we were to construe "arising out of"
to require a dangerous condition on the land, we would not anly be changing the language of
the po_lic:y, but also circumventing the parties' intention every time the phrase is used in the
policy.

{§20} As the policy reads, the exc—lqsion applies to bodily injury "arising out of a
premises," not arising out of a condition on a premises. If we were to impute such a reading,
the phrase "arising out of" would hold an illogical application given the way itis used multiple
times throughout the contract. Specifically, the term is also used to introduce other policy
exclusions, including injuries or property damage "arising out of. (b) business engaged in by
an insured: (¢) a rentai or holding; (d) rendering of or failure to render professional services;
(f-h) ownershig or maintenance of a motorized vehicle, watercraft, or aircraft; (j) transmission
of a communicable disease; (k) sexual molestation, corporal punishment, or physical or
mentat abuse: or the () use, sale, or manufacture of a controlled substance. While construing

"arising out of" to require a dangerous condition on these other exciusiohs is iflogical, the
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causal connection definition produces a rational application given the piain and ordinary
definition of the phrase.

{f121} Using the causal connection test, we find that{he ATV accidént arose out of the
premises. Specifically, the accident involved two children riding ATV's on the Hunters'farm.
The farm was more than just the location where the accident occurred because the ATV
Whicker was riding at the time of the accident was purchased for him to operate while at the
farm. and was garaged in a shed on the farm. Additionally, Arvin's parents owned the ATV
she was riding at fhe time of the accident and specifically brought it to the farm for herto nde.
As stipulated, the ATV's were recreational vehicles, not intended for use on public roads, 80
that the farm provided the opportunity and occasion to operate the ATV's, which causally led
1o the accident and Whicker's injuries. Because the accident flowed from and had its origin
in the farm, the ATV accident and Whicker's resulting bodily injuries arose from the premises.
We also note that because they owned the farm, the Hunters were made party to Whicker's
claim, and their ownership of the farm is the only possible source fof Whicker's claim that the
Hunters had a duty to protect him from injury as an invitee.”

{§22} The second issue fqr review is whether the farm is an insured location under
the Westfieid policy, which defines insured location as foliows:

{923} "4. Insured location means: a. The residence premises, b. The part of other
premises, other structures and grounds used by you as a residence and; (1) Which is shown
in the declarations; or (2) Which is acquired by you during the policy period for your use as a
residence; c. Any premises used by you in connection with a premises in 4.a and 4.b above;

d. Any part of a premises; (1) Not owned by an insured; and (Z) Where an insured is

3 Because the issue is one of contract interpretation, we do nat address any tort claims or analyze any possibie
liability the Hunters may have had because of the accident.
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temporarily residing; e. Vacant land, other than farm land, owned by or rented to an insured:;
f Land owned or rented te an insured on which a one or two family dwelling is being built as
| a residence for an ihsured."

{724} Given the stipulated facts and arguments before this court, the only definition of
insured location that may possibly apply is found in section ¢., which covers any premises
used by the Huniers in connection with their Ohio residence.

{525} The trial court, in finding that the farm is not an insured location, reiied on
Pierson v. Farmers Ins. Of Columbus, Inc., Ottawa App. No. OT-06-031, 2007-Ohin-1188, in
which the court noted three factors to consider in determining whether a premises is used in
connection with the insured residence: (1) the proximity of the premises, (2) the type of use
of the premises; and (3) the purpose of the insurance policy, as a whole.

{726} Regarding the proximity, the stipulated facts establish that the Westfield policy
covers the Hunters' Ohio residence, while the farm is located across state borders in indiana.
While there is no bright-line test to establish how close a iocation has to be in order o be in
proximity of a residence, it is reasonable to determine that a farm miles away and across
state lines is not in proximity to the Hunters’ Ohio home. See Fierson (noting that the
uninsured location was not proximately located to the insured residence where the secondary
premises was located in a different city than the insured residence).

{7127} Concerning the way in which the Hunters used the farm, the stipulated facts
establish that the Indiana farm was not used in conju.nction with the Hunters' Ohio residence.
in the trial court's decision, it noted that Grinnell providéd no evidence to suggest that the
farm was used in connection with the Hunters' home in Ohio. Grinnell now argues on appeal
that because Westfield moved for summary judgment, it had the burden to prove that the

Hunters did not use the farm in connection with their Ohio home. We agree with Grinneil's
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assartion that Westfield heid the burden of proof, but we do so for a different reason. Aside
from summary judgment, Westfield held the burden because it was asserting the applicabiiity
of a policy exclusion. Continental ins. Co. V. Louis Marx & Co. {1880), 84 Ohio St.2d 398.

{528} Grinnell asserts that because the parties did not set forth enough facts to
determine how the Hunters used the indiana farm, there exists a genuine issue of material
fact so that summary judgment was improper. Westfield conversely argues that the trial
court had encugh evidence to determine that the Hunters did not use the farm in conjuncticn
with their Hamilton residence. in the alternative, Wesffield states, "there is a possibiﬁty of
genuine issues over this critical factual issue. In that event, the Court should remand the
case so that additional evidence might be obtained and presented on that issue.” However,
by virtue of stipulating the facts, the parties are bound by their agreement.4

{29} In Newhouse v. Sumner (Aug. 8, 1986), Hamilton App. No. C-850665, the First
District considered an appeal of the trial court's decision granting summary judgment to the
appellees based on stipulated facts. Appellants argued on appeal that a genuine issue of
material fact existed regarding their usury defense. In affirming the grant of summary
judgment, the court discussed the impact stipulated facts have on the summary judgment
process.

{§30} "A stipuiation between contesting parties evidences an agreement between
them ***. To the extent that a stipulation jointly made represents an agreed statement of the
facts material to the case, it is a substitute for the evidence which would otherwise have to be
adduced. in open court. Resultantly, when a stipulation of facts is handed up by the

adversaries in a case, the trier of facts must accept what is set forth as a statement of settled

4. The stiputation of facts was signed by counsel for Westfield, Grinnell, the Whickers and the Hunters so that all
parties agreed to the submitted facts.
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fact that is undisputed and binding upon the parties to the agreement. Therefore, it is
paradoxical for the appellants to assert on appeal that there is a genuine issue of material
fact which must be resolved after having stipulated below the operative facts and placing
themselves, resﬁltantly, in a position in which they must be held to have agreed to be bound
by those facts. We hold that where, as here, adversaries in a case stipulate the facts
necessary to determine the essential issues presented by the pleadings, those parties are
bound mutually by what.’they have stipulated to be true, and that an unsuccessful litigant
cannot assert that a motion for summary judgment has been granted erroneously because
there is a genuine issue of material fact to be resclved before judgment can be given as a
matter of law. By eliminating the need to adduce evidence to establish the facts, the
plaintiffs-appellants avoided the trial they now seek upon remand. Having once had the
opportunity to have the facts decided in an adversarial proceeding, they cannot now regain
that right by claiming that some fact material to their cause existed. They are bound by the
facts agreed upon and by their representation that, within the stipulation, the court below was
given all that was needed to determine the legal issue.” Iid. at *3-74. |

{9131} Therefore, and regardless of which party held the burden, the facts as
stipulated, do not establish any link or relationship between the farm and the Hunters' Ohio
residence. Instead, the facts establish that the Hunters reside in Hamilton, Ohio and that
Westfield insures the Hunters under a "Homeowners' Policy," whereas Grinnell insures the
Hunters under a "farm policy” for their Indiana property. As stipulated by the parties, the farm
property includes a house with electricity and running water, and the land was used in partto
store and provide a place to ride ATV's. As defined by the parties, the ATV's "were
motorized land conveyances and vehicies designed and used for recreational use and non-

agricultural and leisure time***." Based on the stipulation, the facts establish the Hunters'
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use of their farm, and that the farm was not used in connection with their Ohio residence.
{932} Regarding the tast factor of the Pierson test, and based on the insurance pblicy
as a whole, it is apparent that the Hunters intended the Westfigid policy to cover their Ohio
residence and the Grinnell policy to cover the farm. Specifically, the only premises stated in
the Westfield policy is the Hunters' Ohio home, the deciaration page fails to mention

coverage for any location other than the Har

3

ilton residence, and the Indiana farm is not
mentioned anywhere in that policy. Additionally, the fact that the Huniers _cho:se o insure
their Hamilton home under a homeowners palicy and their Indiana property under a separate
farm policy also supports the conclusion that the Huriters believed that their Westfield policy
covered only the Hamilton residence, or at the very least, they needed {o carry coverage on
the farm aside from the Westfield policy.

{933} Based on the Pierson test, and after reviewing the record and stipulated facts,
we agree with the trial court that the Indiana farm was an uninsured location. We also note
that several jurisdictions have analyzed whether a premises is used in connection with an
insured residence using an analysis other than the factors in Pierce. See Massachusetis
Prop. Ins. Underwriting Ass'n v. Wynn (2604), 60 Mass. App. Ct. 824, 830 (finding that
"insured location” is “intended and appropriately understood fo be limited to the residence
and premises integral to its use as a residence"); and lliinois Farmers insurance Co. v.
Coppa (Minn. App. 1992), 494 N.W.2d 503 (affirming grant of summaryjudgmen{ in favor of
insurer where injury occurred on a neighbor's adjoining field that was neither part of the
insured's residence premises nor "used in connection with® such premises, as are
approaches or easements of ingress to or egress from the nroperty").

{534} State Farm Fire & Cas. Co. v. Comer (Jan. 5, 1996), N.D. M.5. No. 3.95CV041-

B-A, is also a useful case in our analysis. In Comer, the insureds held two homeowners'
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policies with State Farm with one covering their home and the other covering a mobile home
they also owned. The insureds also rented a pasture where they kept a heard of cattle that
ultimately broke free and caused an accident. In denying coverage, State Farm cited a policy
exclusion very similar to the one found in the Hunters' Wastfield policy. In finding that
coverage did not apply, the court stated that the insureds "assert that the pasture was used
in connection with their residence premises, much like any other homeowners' hobby. Th
court fails to see how a pasture focated several miles from the finsureds’] home couid be
used in connection with the residence premises. The [insureds] have failed to present any
facts which would tend to show a connection between the cattie operation of Highway 7 and
either of the premises located on Old Taylor Road.” (Emphasis added.) Id. at *6.

{535} Gﬁnnell argues that these cases are not dispositive because they are factually
distinguishable in that none of the insureds in the preceding cases owned the premises on
which the accident occurred. While factually distinguishable, the cases establish that courts
apply policy exclusions when there is no connection between the insured's residence and
their use of the accident site. Simitar to these cases, we note that the indiana farmwas not a
premises integral to the Ohio home's use as a residence, and we fail to see how the Indiana
farm locateé miles away and across state lines was used in connection with the Hunters'
Hamilton residence.

{436} Having found that the ATV accident arose from the farm and that the farm was
an uninsured location, Westfield's policy exclusion applies to the Hunters’ ctaim and bars
coverage. Because the policy exclusion applies, Westfield's motion for summary judgment
was properly granted, Grinnell's and the Whickers' motions for summary judgment were
properly denied, and their assignments of error are overruled.

{4137} Judgment affirmed.

_192.
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YOUNG, P.J., and RINGLAND, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohic Supreme Court's web site at;
hitp://www.sconet.state.oh.us/ROD/documents/. Final versions of decisions
are also available on the Twelfth District's web site at:
httn:/Avww twelfth.courts state.oh.us/search.asn
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IN THE COURT OF COMMON PLEAS
BUTLER COUNTY, OHIO

WESTFIELD INSURANCE Case No. CV2008 05 2285
COMPANY,
(Charles L. Pater, Judge)
Plaintiff ‘
ORDER GRANTING MOTION OF
VS, PLAINTIFF WESTFIELD INSURANCE
COMPANY FOR SUMMARY JUDGMENT
MICHAEL HUNTER, et al,, . AND DENYING MOTION OF
DEFENDANT GRINNELL MUTUAL
Defendants REINSURANCE COMPANY FOR

SUMMARY JUDGMEN

This matter is before the court on the motion for summary judgment
filed by plaintiff Westfield Insurance Company (“Westfield) and the motion for
summary judgment filed by defendant Grinnell Mutual Reinsurance Company
(“Grinnell”). ‘Both motions address the issue of whether the Westfield homeowner's
insurance policy issued to Michael and Marilyn Hunter provides coverage for the

claims asserted against them in a separately filed lawsuit. Upon consideration of the

| motion, the pleadings and the other matiers of record, the motion of Westfield is

GRANTED, and the motion of Grinnell is DENIED.

The pertinent facts are not in dispute. On July 7, 2001, Terrell Whicker was
operating an all terrain vehicle ("ATV") on property iocated in the State of Indiana and
owned by his grandparents, Michael and Marilyn Hunter. His ATV collided with an
ATV operated by his cousin, Ashley Arvin, causing Terrell to sustain bodily injuries. A
lawsuit was filed in Hamilton County, Ohio by Terrell and his parents against Ashiey,

her parents and the Hunters.
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The Hunters reside in Hamilton, Ohio, and their home is insured by Westfield.

Their property in Indiana is insured by Grinnell. This deciaratory judgment action was

filed by Westfield against the Hunters and Grinnell, seeking a declaration that it has

no duty to defend or indemnify the Hunters for the claims and camages asseried in

the Hamilton County lawsuit. Grinnell filed a counterclaim, seeking a declaration that

- Wastfieild and Grinnell are obligated on a pro rafa basis to share in the costs of the

Hunters' defense and any Endsmﬂity of the Hunters.

The interpretation of an insurance contract is a matter of law. Nationwide Mut.
Fire Ins. Co. v. Guman Bros. Farm (1995), 73 Ohio St.3d 107, 108. When construing
the provisions of an insurance policy, the court is mindful that, generally, words in a
policy must be given their plain and ordinary meaning. Myers v. Encompass Indemn.
Co. (12th Dist. 2008), 2006-Ohio-6078, par. 9. Only in situations where the contract is
ambiguous and thus susceptible to more than one meaning should the policy
language be liberally construed in favor of the claimant who seeks the benefits of
coverage. State Farm Auto Ins. Co. v Rose (1891), 61 Ohio St.3d 528, 531-532.

Westfield's policy provides liability coverage to the Hunters for damages and a
defense to a lawsuit under Section I — Liability Coverages, Coverage E — Personal
Liability. That provision states:

If a claim is made or a suit is brought against an insured for damages

because of bodily injury or property damage caused by an

occurrence to which this coverage applies, we will:

1. Pay up to our limit of liability for the damages for which the insured is
legally fiable. . ..

2. Provide a defense at our expense by counsel of our choice, even if
the suit is groundless, false or fraudulent. . . .

2.
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Westfield and Grinnell agree that Terrell Whicker's claims are "because of bodily

injury.” The question is whether the ATV collision is an occurrence to which the

coverage of the Westfield policy applies. Simply put, the coverage provided by the

Westfield policy insures the Hunters against claims having to do with occurrences
taking place on their property in Hamilton, Ohio, but not their property Iocated_ in
another state. Thus, the collision of the ATVs on land in Indiana owned by the
Munters is not an occurrence covered by the Hunters' homecwneré’ policy, which
covers the Hunters' residential real estate.

The Westfieid policy declares that its coverage does not apply 1o bodily injury
“arising out of a premises: (1) owned by an insured: . . . that is not an insured
locaﬁon." See Sec. H(1)(e) of the policy. This exclusion of coverage applies here,
contrary to the assertions of Grinnell that the ATV collision did not arise out of the
Indiana property and, alternatively, that the Indiana property was an insured location.

A. “Arising out of a premises.”

There are two opposing interpretations of the phrase “arising out of a
premises.” in Nationwide Mut. Fire Ins. Co. v Turner { th Dist. 1986), 20 Ohio App.3d
73, the Eighth District Court of Appeals stated:

“Arising out of" means generally “flowing from” or “having its origin in.”

[Citation omitted.] The phrase generally indicates a causal connection

with the insured property, not that the insured premises be the proximate

cause of the injury. [Emphasis added ]

id. at 77. On the other hand, in American States Ins. Co. v. Guilfermin (2" Dist.

1998), 108 Ohio App.3d 547, the Second District Court of Appeals concluded that for
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the exception to apply, there must exist some dangerous condition of the premises
that caused or contributed to the bodily inju%y at issue. Id. at 565.

After reviewing the numerous cases cited by the parties in their memoranda, all
but the above two of which are from other states, and after conducting its own
research, this court agrees with the conclusion of the Eighth District in Turner above:
for Westield’s exclusion to apply, there must be some causal link between the alleged
1 injury and the land on which the injury occurred, but the condition of the fand need not
be the proximate cause of or contribute to the injury.

To reiterate, when construing the provisions of an insurance policy, words in
the policy must be given their plain and ordinary meaning. State Farm Auto Ins. Co. v
Rose, supra at 531-532. Moreover, a court must presume that the parties’ intent is
reflected in the policy language. Merz v. Motorists Mut. Ins. Co. (12" Dist. 2007),
2007-Ohio-2293, par. 72. This court understands the word “arising” and the phrase
“arising out of” to mean “originating from” some source, as supported by the definition
set forth in the Merriam-Webster on-line dictionary. This court also believes that
“oremises” in commaon parlance contempiates land and permanently affixed structures
contained thereon, like buildings. Thus, “arising out of a premises” means originating
from a premises, or occurring on or connected with a premises.

There is nothing in the ordinary meaning of the phrase “arising out of a}
Judge

Charles L. PPater . 5 .. e

Common Pleas Court premises” that connotes the need for an injury to be a direct consequence of some

futier Connty, Ohio

condition of the land. Therefore, the injuries at issue here did arise out of a premises.

However, such a conclusion does not end the court's inguiry.
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B. “Insured location.”

Even if Terrell suffered bodily injury “arising out of a premises,” _for the
exciusiqn to apply to bar coverage, it must still be shown that the Indiana property
was not an "insured location.” Here, the evidence before the court is sufficient for an
ordinarily reasonabie person to reach the conclusion that the Hunters™ farm was,
indeed, not an “insured jocation.”

Westfield's policy defines “insured location” as follows:

4. insured location means:
a. The residence premises,;
b. The part of other premises, other structures and grounds

used by you as a residence and:
(M Which is shown in the declarations; or
(2)  Which is acquired by you during the policy period
for your use as a residence;

C. Any premises used by you in connection with a premises in
4.a and 4.b above;

d. Any part of a premises:

(1) Not owned by an insured; and
(2)  Where an insured is temporarily residing;

e. Vacant land, other than farm land, owned by or rented to
an insured;
f. Land owned or rented to an insured on which a one or two
Judge family dwelling is being built as a residence for an insured.
Charles 1. Pater
Cummni} Fieas Court '
purier Cony O | The Hunters' Indiana farm does not fit any of the above definitions of an “insured
jocation.”
-5
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facts of this case is that contained in paragraph 4{c). The Hunters’ Hamilton, Ohio

The farm was not the Hunters’ ‘residence premises’ under paragraph 4(a).
The policy defines "residence premises” to mean a dwelling or othér building where
the named insured resides and which is also shown in the Declarations as the
residence premises. The Hunters resided at their Hamilton residence and the farm
was not listed in the policy Declarations at all.

The farm also does not meet the definition contained in paragraph 4(b}
because it was not used by the Hunters as a residence, was not shown in the
Declarations, and was not acquired during the policy period.

The only definition of “insured location” that could even arguably apply to the

home was clearly their "residence premises,” but despite its arguments to the contrary,
Grinnell has provided no evidence to suggest that the Indiana property was used in
connection with the Hunters’ home in Hamilton.

In the only Ohio case cited by either party, Pierson v. Farmers Ins. of
Columbus, Inc. (6”‘ Dist. 2007), 2007-Ohio-1188, the Sixth District Court of Appeals
was asked io consider and interpret policy language similar to that at issue here.
There, the plaintiff's son was injured on property not the residence of the insured. The
insured had a poiicy of insurance on his primary residence issued by defendant
Farmers Insurance. Farmers denied coverage for the accident on the basis that the
accident occurred on pfoper’{y that was ntﬁt an “insured location,” as defined by the
policy. At issue was whether the property on which the accident occurred was used
“in connection with” the insured premises, Citing cases from several jurisdictions

outside Ohio, the Sixth district stated:
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In determining whether the premises are used “in connection with”
insured premises, courts .generally consider the proximity of the
premises, the type of use of the premises, and the purpose of the
insurance policy, as a whole. [Citations omitied ]

Here, there is no evidence before the court establishing the proximity of the
Hunters’ residence in Hamilton, Ohio to the farm in Indiana, or how the farm property
was actually used. However, the purpose of the Westfield policy, as a whole, is clear
from the policy language. In interpreting insurance policies, the court must look to the
wording of the policy to determine the intention of the parties concerning coverage.
Robinson v. Alistate Ins. Co. (8" Dist. 2004), 2004-Ohio-7032, par. 33. The only
premises the policy states that is covered was the Hunters’ home in Hamilton, Ohio.
There is no reference whatsoever to any other premises. Additionaily, the Hunters,
themselves, clearly believed that the Westfield policy covered only their Hamilton
residence because, otherwise, they would not have had a reason to obtain a separate
policy from Grinnell to cover their Indiana farm. Thus, the “purpose of the [Westfield]
insurance policy as a whole" is to cover the Hunters’ Hamilton property only.

Moreover, the court, being mindful that words in an insurance contract must be
given their plain and ordinary meaning (see, Whitaker v. Grange Mut. Cas. Co. (2™
Dist. 2004), 2004-0Ohio-5270, par. 9), concludes that thé plain meaning of the policy
language “in connection with” requires there to be some sort of link or relationship
between the Indiana farm and the Hamilton residence beyond the fact that the Hunters
owned both premises. Here there is no evidence of any such link or relationship.

Therefore, an ordinary reasonable person could only conclude that the farm was not

used “in connection with” the Hunters” home in Hamilton.

-7
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The definition contained in paragraph 4(d) only aﬁplies to property not owned
by an insured, and the farm was owned by the Hunters. Thus, it is inapplicable.

The definition in paragraph 4(e) is clearly inapplicable because the farm was
not vacant land but, rather, improved with a house, running water and electricity.

Finally, since the farm was not land owned or rented to the Hunters on which a
one or two famisy.dweili_ﬂg was being built as a residence for them, the definition in
paragraph 4(f) does not apply. Therefore, the farm was not an “insured location.”

To summarize, the evidence establishes that the injuries sustained by Terrell
Whicker in his unfortunate accident with Ashfey Arvin did arise out 61‘ a premises
owned by Westfield's insureds, the Hunters. However, it was not an insured location.
Therefore, the exclusion contained in Section HH(1)(e)(1) of the Westfield policy applies
to bar coverage. Westfield’s motion for summary judgment is well-taken, while

Grinnell’'s motion for summary judgment must be denied.

ENTER

L £ g —

Charles L. Pater, Judge

cc: John F. Mclaughlin, Esq.
Lynne M. Longtin, Esq.
James H. Ledman, Esq.
o S pater J. Stephen Teetor, Esq.
Common Theas Cours Steven A. Tooman, Esdg.
brler Couary, Ohio Danie! J. Temming, Esq.
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