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STATEMENT OF FACTS

This case concerns the meaning of language in an insurance policy exclusion which beearne

relevant to an accident that occurred on "other premises" owned by a policyholder. The issues are

before this Court on a consolidation of an appeal where the Court accepted jurisdiction, and of a

certification of a conflict. See Entry, March 3, 2010, Case No. 2009-2214 and Entry, March 3,

2010, Case No. 2010-24. T he cerrined question to bebriefedby the parties presents the cenirai issue

in the jurisdictional appeal as well:

When construing an insurance policy exclusion, does an injury `arise
out of premises only if some dangerous condition exists on the
premises that caused or contributed to the injury, or must the injury
only originate in or have a causal cormeetion with a premises?

In the underlying incident, Ten-ell Whicker and his cousin, Ashley Arvin, both minors at the

time, were riding all-terrain vehicles (ATVs) on farm property belonging to their gi-andparents,

Michael and Marilyn Hunter, in Indiana. (Supp. 1, Stip. Facts at 11111, 4) Terrell was injured in the

July 7, 2001 accident. (Supp. 1, Stip. Facts at 114) 'The I-Iunters' Indiana fann property included a

house with electricity and running water. (Supp. 1, Stip. Facts at ¶ 2) The Hrmters did not reside

on the farni property, but in a residence in Hamilton, Ohio; neither Terrell nor Ashley nor their

parents were residents of the Hunters' household. (Supp. 1-2, Stip. Facts atli¶ 3, 8) The ATV which

Ten-ell was riding was owned by his grandfather, Michael Hunter, and was purchased specifically

for Terrell to ride; the ATV was garaged in a shed on the farm property and was repaired and

maintained by Michael Hunter. (Supp. 1, Stip. Facts at ¶ 5) Ashley's ATV was owned by her

parents and was not owned, garaged or maintained by the Hunters; on the day of the accident it was

brought to the farm for Ashley to ride there. (Supp. 1, Stip. Facts at ¶ 6) The ATVs being ridden
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by Terrell and Ashley were motorized land conveyances and vehicles designed and used for

recreational use and non-agricultural, leisure-time activities off public roads, were not subject to

motor vehicle registration, and were not being used in an agricultural operation. (Supp. 1-2, Stip.

Facts at 117)

Terrell and his parents sued Ashley and her parents, and, most relevantly for this appeal, his

grandparents, the Htiinters. See Terrell Whicker, et al. v. Ashley Arvin Hamilton County Court of

Common Pleas Case No. A0700215, hereinaRer "Underlying Lawsuit." (Supp. 2,69-74, Stip. Facts

at t 11 and Ex. C thereto) The Whickers' claims against the Hunters, as well as against Ashley's

parents, are based on their alleged tortious conduct. Count Three of the Whickers' Complaint

alleges that (1) the Hunters knew of Ashley Arvin's reckless and/or negligent tendencies; (2) the

Hunters had the ability and duty to exercise control over Ashley Aivin; and (3) the Hunters breached

that duty by not exercising control over Arvin. (Supp. 69-74, Stip. Facts, Ex. C thereto) Both

Westfield and Grinnell have provided a defense to the Hunters to the claims asserted against them

in Hamilton County Case No. A0700215. (Supp. 2, Stip. Facts at ¶ 12)

While the Hunters resided in Hainilton, Ohio, the July 7, 2001 accident occurTed on the

hidiana farm pi-operty. The Hunters have two insurance policies at issue. (Supp. 1, Stip. Facts at ¶

1) Grinnell Mutual Reinsurance Company ("Grinnell") insured the Indiana farm property umder

Farm Policy No. 0000 137863 for the policy period August 17, 2000 to August 17, 2001. (Supp. 2,

Stip. Facts at ¶ 10 and Ex. B thereto)

Westfield Insurance Company insured the Hunters' Hamilton, Ohio residenec under

Honieowner's PolicyNo. HOP2849481 for the period June 10, 2001 to Jutie 10, 2002. (Supp. 2, 4-

51, Stip. Facts at ¶ 9 and Ex. A thereto)
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This appeal tests whether an exclusion in the Westfield Horneowner's Policy precludes

coverage for the ATV accident clainis against the Hunters which occurred on their farni property.

The Westfield Policy lists the Hunters' primaryresidence in Hamilton, Ohio in the declarations page.

(Supp. 11, Stip. Facts, Ex. A thereto) In addition to Property Coverages, the Westfield Policy

provides personal liability coverage as follows:

If a claim is made or a suit is brougbt against an insured for dainages because of
bodily injury or property damage caused by an occurrence to which this coverage
applies, we will:

1. Pay up to our limit of liability for the damages for which the insured is lega
liable.. . .

y

2. Provide a defense at otir expense by counsel of our choice, even if the suit is
groundless, false or fraudulent. ...

(Supp. 25, Stip. Facts, Ex. A thereto, Section II)

and the Westfield Policy contains the following exchision:

Coverage E - Personal Liability aud Coverage F - Medical Payments to Others
do not apply to bodily injury or property damage:

e. Arising out of a premises:

(1) Owned by an insured; ** *

that is not an insured location.

(Supp. 25, Stip. Facts, Ex. A thereto, Section 11)

The Policy defines an insured location as follows:

4. Insured location means:

a. The residence premises;
b. The part of other premises, other structures and grounds used by you

as a residence and:
(1) Which is shown in the Declarations; or
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(2) Which is acquired by you during the policy period for your
use as a residence;

c. Any premises used by you in connection with a preinises in 4.a. or 4.b
above;

d. Any part of a premises:
1. Not owned by an insured; and
2. Wliere an insured is temporarily residing;

e. Vacant land, other than fann land, owned by or rented to an insured;
f. Land owned by or rented to an insured on which a one or two family

dwelling is being built as a residence for an insured.

(Supp. 14, Stip. Facts, Ex. A thereto, Definitions)

Westfie]d's Policy defines the residence premises as follows:

8. Residence premises nieans:

a. The one family dwelling, other structures, and grounds; or
b. That part of any other buildhig;

where you reside and which is shown as the residence premises in the
Declarations.

Residence premises also means a two family dwelling where you reside in
at least one of the fainily units and which is shown as the residence premises
in the Declarations.

(Supp. 14, Stip. Facts, Ex. A thereto, Definitions) (all emphasis original)

Westfield filed a declaratoryjudgment action in the Court of Conrmon Pleas, Butler County,

Ohio against defendants Hunters, Whickers, and Griimell Mutual Reinsurance Company. Westf eld

Insurance Co, v. Michael Hunter, Butler County Case No. CV 2008 05 2295. (Td. 4) Westfield

asked that the trial court declare that it had no duty to defend or indemnify the Hunters for the claims

asserted against them in the underlying lawsuit, relying on the "other owned premises" exclusion in

its policy. (Td. 4) Grimiell filed an Answer, Counterclaini and Crossclaim requesting in part that

the trial court declare that Westfield and Grinnell were eacli obligated to provide coverage to the
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Hunters in the underlying lawsuit on a pro rata basis. (Td. 28) The parties entered into a Stipulation

ofFacts, to which were attached the Westfield and Griiniell policies, and the Underlying Coniplaint.

(T.d. 52, Supp. 1-74) Westfield and Grimiell filed cross motions for summary j udgment on the issuc

of Westfield's obligations to the Hunters in the Underlying Lawsuit. (T.d. 53, 55) The Trial CoLirt

granted summaryj udgment to Westfield and denied summary judgrnent to Grinnell. (T.d. 62) Af3er

the remaining claims of the parties were dismissed, Grinhell fiied a Notice of Appeal in Butler

County Court ofAppeals, Twelfth Appellate District, on May 18, 2009, Case No. CA 2009 05 134.

(T.d. 65, Appellate docket ("A.d.") 3) The plaintiffs in the underlying lawsuit, the Whickers, who

were named as defendants inthe Westfield declaratory judgment action, also appealed from the trial

court's grant of summnary judgment to Westfield, in Butler CountyTwelfth District Court ofAppeals

Case No. CA 2009 06 0157. (T.d. 66, A.d. 3) Those two appeals were consolidated and jointly

briefed in the Butler County Court of Appeals.

The Twelfth District Corut of Appeals issued an Opinion and Judgment Entry on October

26, 2009. (A.d. 30; Appx. 39) The Court of Appeals affinned the grant of summary j udgment to

Westfield, finding that there was no coverage under the Westfield Policy for the claims averred

against the Hunters. The Courts below applied the "causal connection" nieaning to the phrasc

"arising out of"in Exclusion (e) such that the accident and injury did, under the Court's finding,

arise out ofJhave a causal eonnection to premises owned by the insureds that is not an "insured

location" under the policy. The Courts below rejected the "proximate cause" meaning of "arising

out of" under which some dangerous condition exists on the premises that caused or contributed to

the injury. (A.d. 30, T.d. 62; Appx. 39, 52)
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In addition, the Courts below found that the farm properly was not "an insured location"

under Exclusion (e) and according to the defined meaning in the policy of that term, confirming that

the exclusion applies to the claims against the Hunters and bars coverage for that claim.

After the October 26, 2009 Judgment Entry in the Court of' Appeals, appellant Grinnell

moved in the Court of Appeals on November 4, 2009 to certify a conflict (A.d. 37), and appellants

Whicker simiiarly moved on November 5, 2009: (A.d. 38) On December 8; 2009; the Butler Couiity

Court of Appeals issued an Entry certifying a conflict under Article IV, Section 3(b) of the Ohio

Constitution and Appellate Rule 25 in the consolidated appeal. (A.d. 40) Grinnell timely filed its

Notice of Appeal from the Judgment Entry of the Butler County Court of Appeals on December 8,

2009. (Appx. 1) The discretionary appeal is Supreme Court Case No. 09-2214. On January 6, 2010,

Grinnell filed a Notice of Certified Conflict in the Supreme Court (Appx. 5), Supreme Court Case

No. 10-0024.

On March 3, 2020, the Supreme Court issued Entries in the discretionary appeal and the

cet-tifiedconflict. The Entry in 2009-2214 accepted thejurisdictional appeal; the Entry in 2010-0024

detennined that a conflict exists and ordered the parties to brief the question certified by the Butler

County Coiu•t ofAppeals quoted above. The Suprenie Court consolidated briefing in the two cases.

The standard ofreview of j udgments granting motions for sununaryjudgm ent is de novo; that

is, an appellate court applies the same standard in detennining whether summary judgment should

be granted as the trial court. Grafton v. Ohio Edison Co., 77 Ohio St. 3d 102, 105, 1996-Ohio-336,

671 N.E. 2d 241; Andersen v. Highland House Co. (2001), 93 Ohio St. 3d 547, 548, 757 N.E.2d

329.
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ARGUMENT

A.

Proposition of Law No. 1:
When construing an insurance policy "other premises" exclusion,
an injury "arises out of premises" only if a condition exists on the
premises that caused or contributed to the injury, and does not
"arise out of' premises if the in,jury only originates in or occurs
on a premises.

Introduction.

The Westfield Policy extends coverage to the Hunters for the claim for damages brought by

the Whickers. Section Il, "Liability Coverages," provides Personal Liability coverage "[i]f a claim

is made or a suit is brought against an insured for damages because of bodily injury ... caused by

an occurrence to which this coverage applies." (Supp. 25, Stip. Facts, Ex. A at 12 of 17) There

is no dispute (for purposes of this matter) that the Hunters are "insureds," that TerTell Whicker

suffered "bodily injury," or that the injury was caused by "au occurrence."

The Westfield Policy has an exclusion for bodily injury "arising out oP' property owned by

the insured, when the property is not an "insured location." (Supp. 25, Stip. Facts, Ex. A, Section

11, Exclusions, Article (1)(c). That exclusion should not be construed so as to deny coverage to the

Hunters for the accident which occurred on their Indiana fann property. Their status as landowners

should not trigger the exclusion where the claim against them was based on their alleged tortious

conduct- their knowledge of Ashley's reckless or negligent tendencies and their alleged failure to

control their granddaughter, leading to the accident - wliich has no necessary coimection to auy

given property. The allegations in the Complaint go to the Hunters' conduct and status as people

able to control a minor tortfeasor, not to their status as landowners.
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Ohio courts have examined the meaning of "arising out oP' in this exclusion and have come

to opposite conclusions. One construction results in a narrow exclusion in the approach taken by

the Second District Court of Appeals in American States Ins. Co. v. (iuillerrnin (1996), 108 Ohio

App. 3d 547, 671 N.E.2d 317; another construction results in a very broad exclusion in the approach

followed by the Eighth District Court of Appeals in Nationwide Mutual Fire Ins. Co. v. Turner

(1986), 29 Ohio App. 3d 73, 503 N.E. 2d212;while construing "arising out of ownership,

tnaintenance or use of the real property" in a coverage provision.

Lauguage in an insurance policy is construed against the insurer. "An exclusion in an

insurance policy will be interpreted as applying only to that which is clearly intended to be

excluded." Sharonville v. Am. Employers Ins. Co., 109 Ohio St. 3d 186, 846 N.E.2d 833, 2006-

Ohio-2180, 1[ 6, quoting Hybud Fquip. Corp, v. Sphere Dralce Insurance Co., Ltd. (1992), 64 Ohio

St. 3d 657, 665, 597 N.E.2d 1096, ceit. denied (1992), 507 U.S. 987, 113 Sup.Ct. 1585, 123 L.Ed.

2d 152. The concept of strict interpretation of a policy provision applies "witli greater force to

language that purpor-ts to limit or to qualify coverage." Watkins v. Brown (1994), 97 Ohio App. 3d

160, 164, 646 N.E.2d 485 (discrefionary appeal denied in 1995), 71 Ohio St. 3d 1458. Of course,

it remains true that "the rule of strict construction does not permit a court to change the obvious

intent of a provision just to impose coverage." Hybud F,quip Corp. supra, 64 Ohio St. 3d at 665.

However, it is well-established that "in construing exceptions, `a general presumption arises to the

effect that that which is not clearly excluded from the operation of [the] contract is included' in its

operation." Weaver v. Malntosh Plymouth (1945), 146 Ohio St. 96, 64 N.E. 248, syllabus.

The construction followed by Tisrner virtually eliminates all claims that occur on an

uninsured premises owned by a policyholder. That would be the logical result and proper result had
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the policy employed language limiting the geographic scope of its coverage for personal tortious

acts: for example, the exclusion could have excluded "bodily injury ... occurring on a premises

owned by an insured." But, as the drafter of the policy, Westfield must be held to the language it

chose. The majority of courts in the country have followed the approach of the Guillermin court in

applying the exclusion only to a condition of the uninsured premises. See Marshall v. Allstate Ins.

Co. (W.Va. 1992), 187 W.Va. 109, 111-112, 416 S.E.2d 67, 69-70 (reviewing "overwhelming

authority" of othe J xrisdictions); Guillerrniri, 108 Ohio App. 3d at 565 ("the weight of authority").

B. Guillern:iu: Second Appellate District holds that "arising out of "
language in exclusion relates to condition of the laud, not to
tortious acts committed on the land.

American States Ins. Co. v. Guillermin (1996),108 Ohio App. 3d 547, 671 N.E.2d 317, was

issued a decade after the Turner decision and properly rejected the reasoning that "arising out of'

in an exclusion requires only some comiection with the premises. The Second District in Guillermin

focused on the exclusion's application to the allegations of tortious conduct, not on whetlier the

accident occurred on the premises, qtwting the apt conclusion of the Kentucky Supreme Court

construing the identical provision: "While most of the endeavors ofmankind occur upon the surface

ofthe earth and without it, harm could not occur, the law nevertheless imposes liability for negligent

personal conduct upon the recognition that, in most cases, human behavior is the primaiy cause of

the harm and the condition ofthe earth only secondary." F,yler v. NationwideMut. Fire Ins. Co. (Ky.

1992), 824 S.W.2d 855, 857, quoted in Guillermin, supra, 108 Ohio App. 3d at 562. In the present

matter, the ATV accident occurTed on land owned by the Hunters, but according to the allegatious

of the Complaint, it arose out of their knowledge of and failure to control Ashley's reckless

tendencies. Had this aceident occurred on premises owned by the Whickers, or by Ashley's parents,
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or on third party land, or park land, this exclusion would be irrelevant, even while the allegations of

tortious conduct against the Htmters would be identical, and there would be no basis to deny

coverage. The Guillermin court properly focused on the allegations of tortious conduct. The

exclusion is not rendered meaningless: the exclusion would be effective under the Guillermin test

if the alleged tortious conduct had been tied to the premises, as, for example, if the Hunters had

excavated a pit into which the ATV s fell.

hi Gzaillermin, American States issued a homeowner's policy of insurance to Alverda

Guillerniin for her residence. Alverda also owned a fann in Brown County, Ohio that was not listed

as an insured premises on the policy. Alverdapermitted her sons to stay at the farm, where they kept

horses and other animals. A lion escaped and attacked two niinors. Their parents filed suit against

Alverda and her sons, alleging that the sons, with Alverda's peimission, harbored the lion on the

fann. They alleged that Alverda and her sons were negligent for allowing the lion to remain

unattended on the premises without sufficient precautions to prevent it from leaving the premises.

Alverda and her sons sought a defense and indenmification from American States under the

homeowner's policy. Id. at 549-550.

The language of the policy exclusion in Guillerinin is identical to the language of the

exclusion in the HLmters' Westfield Policy. Alverda's American States policy excluded payment for

personalliability for "`bodily injury' *** arising out of a prernises *** owned by an `insured' ***

that is not an `insured location."' Id. at 551.

The court reviewed numerous cases from other jurisdictions interpreting the phrase, and

concluded that the exclusion in the American States policy "refers to the condition of the uninsured

premises and does not exclude coverage for the insured's alleged tortious acts on the uninsured
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pi-emises." Id. at 566. The Cncillermin court also reviewed Nationwide Mut. Fire Ins. Co. v. Turner,

which involves similar, but not identical, language which appeared in the coverage provision rather

than an exclusion: "arising out of the ownership, maintenance or use of the real *** property."

Turner, 29 Ohio App. 3d at 77, discussed in Guillerrnin, 108 Ohio App. 3d at 560. The Second

District stated: "We are convinced that the weight of authority construing identical or similar `off

premises' exclusions recognizes the 'dichotomy of causation between negligent personal conduct

and dangerous condition of the premises."' Id. at 565, quoting Eyler, supra, 824 S.W.2d at 857. The

jurisdictions cited by the Second District found that the "key factor" which determines "the

applicability of this exclusion `relates to the condition ofthe uninsured premises and not to tortious

acts committed thereon.' Id, at 565, quoting Marshall v. Allstate Ins. Co. (1992), 187 W.Va. 109,

112, 416 S.E.2d 67 (einphasis original).' Looking at the facts before it, the Second District

concluded that the allegation of negligently harboring the lion "does not implicate any condition

upon the land as a direct, causal link to the injury; rather, it looks to Alverda's alleged tortious

conduct in not taking adequate precautions to prevent the lion's escape." Id. at 565.

C. Turner: Eighth Appellate District holds that language in
coverage provision, "arising out of ownership, maintenance, or
use of the real property" indicates a causal connection with the
insured premises, not a proximate causal connection.

In Nationwide Mutual Fire Ins. Co. v. Turner (1986), 29 Ohio App. 3d 73, 503 N.E.2d 212,

the policyholders seeking coverage had allowed their son-in-law to live in their residence. After the

Tuniers gave an ultimatunl that the son-in-law either get a job or move out of the Turners' house,

'The court cited cases from the jurisdictions of Missouri, Minnesota, Kentucky, West
Virginia, New York, California, Florida, Illinois, Louisiana, Rhode Island and Wisconsin.
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the son-in-law called everyone in the house together and shot the Tuniers, killing his father-in law.

29 Olaio St. 3d at 73-74. Mrs. Turner sought liability coverage under the homeowner's policy for

the action of their son-in-law in shooting them. The Court of Appeals found that there was coverage

for the Turners as to the damages caused by the shooting. In doing so, the court interpreted not an

exclusion (as in Guillermin), but rather the basic liability coverage provision:

Section Il of this Homeowner's Policy insures those named in the
Declarations against loss from damagcs for negligent personal acts or
damages for negligence arising out of the ownership, maintenance or
use of real or personal property, subject to the provisions and
conditions stated herein and subject to the limit of liability stated in
the Declarations for liability.

29 Ohio App. 3d at 74.

The Eighth District had to pass three hurdles in order to find coverage. First, looking at the

policy coverage for "the named insured and members of his family ... residing in the sanie

household," the court found that the son-in-law was a member ofthe faniily and therefore an insured.

Id. at 74-75. Second, in construing the basic coverage provision for negligent acts, the court found

that by virtue of the son-in-law's possible insanity, there was an issue of fact as to whether the

shooting was intentional and excluded froin coverage, or, negligent and included within coverage.

Id. at 75-77. Finally, and most relevant to the present rnatter, the court had to construe whether the

shooting was a negligent personal act "arising out of the ownership, maintenance or use of real or

personal property."

The court devoted less than a single page to its analysis in finding that there was coverage,

and concluded: "The shootings in the case at bar arose out of a dispute over the use of the property

and occurred on the insured premises." Id. at 77. hi reaching this conclusion, the Eighth District
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cited the Sixth Circuit case Insurance Co. ofNorth America v. Royal Indemnity Co. (6`h Cir. 1970),

429 F.2d 1014, 1017-18, for the proposition that the phrase "arising out of' means generally

"flowing from" or "having its origin in." Insurance Co. ofNorthAmerica, 429 F.2d 1017-18, cited

in Turner, 29 Ohio App. 3d 77. While the policy in Insurance Co. ofNorth America was a motor

veliicle policy, it is significant that the policies in both Insurance Co. of North America and in

Turner concerned the basic l iability coverage provision and inboth tlie "arising out of' language was

tied to the immediately-following phrase "ownership, maintenance or use."2 Thus, in Insurcance Co.

ofNorth America, the court construed the words "arising out of *** use" in an automobile policy

such that it "does not require a finding that the injury [] was directly and proximately caused by the

use of the trailer" but only that there be "a causal connection with the accident." 429 F.2d at 1018.

D. The language "arising out of the ownership, maintenance or use
of premises" in a coverage provision is not equivalent to the
language "arising out of the premises" in an exclusion.

Both the Trial Court and the Court of Appeals in this matter erroneously followed Turner

rather than Guillermin, witliout paying suf6cient attention to the facts of the case, or the actual

language of the provisions and the context in which they occurred. Neither of the courts below

observed that the "arising out of the premises" language in the Hunters' Westfield Policy is different

from the phrasing "arising out of the ownership, maintenance or use of' the premises or automobile

that occurs in the Turner and Insurance Co. of North America cases on which the courts below

relied. Nor did the courts below observe that the Turner and Insurance Co. of North America

ZThe liability coverage provision in Insurance Co. ofNorth Ainerica v. Royal Indemnity Co.
provided: "INA will pay on behalf of the Insured all sums which the Insured sha11 beconie legally
obligated to pay as damages because of bodily injury or property dainage to which this insurance
applies, caused by an occurrence and arising out of (1) the ownership, maintenance, or use,
including loading and unloading of any automobile..." 429 F.2d at 1016, fn. 6(emphasis added).
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language occurs in a coverage provision, whereas the "arising out of the prenzises" language in the

Westfield Policy and in Guillernain occurred in an exclusion.

The Turner "arising out ofthe ownership, maintenance or use" language is more defined and

restricted ttian the more general "arising out of the premises" language. When the courts in Turner

and INA state that "arising out of' means o nating from, growing out of, or flowing from, theg

language ultimately means "growing out of/originating from/flowing from" the ownership/

maintenance/or use of the car or property.

In a coverage provision, the Turner language ("arising out of the ownership, use or

maintenance ofproperty") language narrows the scope ofcoverage more than would the very gene'al

"arising out of the premises °" Both the Eighth District in Turner and the Sixtli Circuit in Irisurance

Co. o fNorthAmerica were obviously concerned that requiring a proximate causal connection, rather

than merely a flowing-from connection in a coverage provision, would restrict and limit coverage

to an undesirable degree. Rather, those courts gave broader scope to the coverage provision.

In Guillermin and the present case, the general "arising out ofthe premises" language appears

in an exclusion where the effect of the broad "flowing from" construction is to greatly expand the

exclusion and exclude coverage where there is any remote connection to a non-insured premises.

"Although Ohio courts have let stand broad coverage provisions, they have not allowed broad

exclusions to bar indemnification for claims otherwise covered." Owens Corning v. National Union

FireIns. Co. ofPittsburgh (6°i Cir.) 1998 WL 774109. See Beacon Ins. Co. ofAmerica v. Kleoudis

(Ohio App. 1995), 100 Ohio App. 3d 79, 652 N.E.2d 1(coverage existed where the exclusion for

"bodily injury" did not apply to the sarne category of elaims as did the coverage grant for "personal

injury")
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In actuality, under its facts, Turner does not stand for the proposition for which it was cited

by the courts below. In Turner, it was not simply a niatter of the shooting and the bodily injury

occurring on the premises - as the ATV accidcnt occurred on the Hunter farm land - but, rather that

the dispute "arose out ofthe use of the premises." The son-in-law in that case shot the Turners when

he was infonned that he would have to either get a job or move out of the premises. One might call

this "arising plus" since it is not simply a matter of bodily injury occuiring on the premises, but

rather of tortious conduct which arose out of whether or not the son-in-law would have continued

"use" of the premises.

Hence, the 1'urner case, usually cited for the simple proposition that "arising out of "simply

means "flowing from" or "originating out of," strongly suggests under its facts that if the same

language is employed in an exclusion, that something more in the nature of causation is required to

tie the tortious conduct to the land. Nothing in the facts in the ATV accident suggests that there is

anytortious conduct related to the farm land; rather, the alleged tortious conductrelates to the failure

to control the children's conduct.

E. In the present matter, the alleged facts regarding the ATV
accident do not originate in or flow from the land.

The Second Appellate District in (nsillerinin, as well as the majority of jurisdictions

interpreting the off premises exclusions have recognized the "dichotomy of causation between

negligent personal conduct and dangerous condition of the premises." Guillermin, 108 Ohio App.

3d at 565, citing Eyler v. Nationwide Mut. Fire Ins. Co., 824 S.W.2d at 857. In thepresent matter,

it is important to recognize the distinction between the alleged tortious conduct of the Hunters and

any causal condition of the premises.
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The ATV accident between Ashley and Terrel) merely occurred on the land. But, when the

allegations ofthe Complaint are considered, it caimot acetirately be said that the damages originated

in or flowed from the land. There is not even a causal connection, except in the meaningless sense

that ATVs must operate on some stable surface. Rather, the Complaint clearly alleges that the

accident and damages flowed from, originated in, and arose out of the alleged negligent failure of

the Hunters to control their granddaughter's dangerous ATV operating tendencies.

This distinction has been recognized by numerous cases in otherjurisdictions. In Lititz Nlut.

Ins. Co. v. Branch (Mo. App. 1978), 561 S.W.2d 371, the court construed identical language in an

other premises exclusion and held that a dog bite did not "arise out of' the uninsured business

premises so as to fall within that exclusion. The court held: "Liability for injuries caused by an

animal owned by an insured arises from the insured's personal tortious conduct for harboring a

vicious animal, not froni any condition of the premises upon which the animal may be located." Id.

at 371. See also, Callahan v. QuinceyMut. F'ireIns. Co. (Mass. App. 2000), 736 N.E.2d 857, 868-

69 (distinguishing between injury that "arises out of" premises and injury that "occurs on" premises,

held that dog bite did not arise out of premises because a dog is not a part of preniises, but out o f

personal tortious conduct of policyholder in harboring vicious animal).

Similarly, in Lanoue v. Fireman's Fund American Ins. Cos. (Minn. 1979), 278 N.W.2d 49,

the Miimesota Suprerne Court considered the identical "arising out of' language in an other premises

exclusion. The court held that the insured's negligence in permitting a minor to gain access to

whiskey on uninsured business preniises did not arise out of the uninsured premises. The court

agreed that the "arising out of' language implies causation. 278 N. W.2d at 54. The court reasoned:

"[T]he premises must bear some causal relationship to the liability. Such a relationship is apparent
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when a claimant trips over improperlymaintained steps.... The fact that something occurs at aplace

is not sufficient by itself to imply causation as to that place. It is more appropriate under the facts

of this case to focus on the personal property - the whiskey as being allegedly carelessly possessed

by [the insured] at his office. Thras, the liability is causally related to the whislcey, not the prernises

involved. " Id. (internal citations omitted) (eniphasis added).

InHatason v. GeneralAce. Fire&Lifelns, Corp., Ltd. (Fla. App. 1984),450 So.2d 1260, the

com-t held that the phrase "arising out of' in an other premises exclusion "indicates an intention to

nairow the scope of an exclusion to incidents that have a causal relationship to the premises, as

opposed to incidents that merely occur on such premises." Id. at 1262, citing General Acc. Fire &

Life Ass. Corp. v. Appletorr (Fla. App. 1978), 355 So. 2d 1261 and St. Paul Fire & Marine Ins. Co.

v. `lhornas (Fla. App. 1973), 273 So. 2d 117. hi Hanson, the insurer asserted the other premises

exclusion where the insured sought coverage under his homeowner's policy for injuries sustained

by a third party who received an electrieal shock wliile helping the insured reniove an arrtenna froin

the roof of a store that the insured had been renting. Id. at 1261. The Florida court concluded:

"Because the insurance excludes accidents `arising out of' rather than `occun'ing on' other prenlises,

the insurance should not be read to blanketly exclude such accidents.... The accidental touching

of the antennato the un-insulated wire was totally wirelated to the condition ofthe premises. hideed,

if Hanson is to be held liable at all, it would be because of his alleged personal negligence in

handling the antenna after it was detached from tho roof. Thus, in our view, coverage cannot be

denied imder this exclusion." Id. at 1262. See also Marshall v. Allstate Ins. Co. (W.Va. 1992), 187

W.Va. 109, 416 S.E.2d 67 (finding that "under the `overwhelming authority' addressing the scope

ofthe uninsured premises exclusion, the key factor relates to the condition ofthe uninsured premises
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and not to tortious acts committed thereon"). See also, Economy Fire & Cas. v. Green (1985), 139

IIl. App. 3d 147, 47 N.E.2d 100, 104 (coverage not excluded where defendant was allegedly

negligent in caring for child who was struck by automobile on uninsured prernises, that bodily injury

did not arise out of defects of premises so as to preclude coverage of personal liability away from

the insured premises); Kitchens v. Brown (La. App. 1989), 545 So. 2d 1310, 1312 (plaintiff injured

while clearing bnish at uninsured preniises; exclusion held not to apply uecause bodily injury not

a result of defect in said premises); Newhouse v. Laidig, Inc. (Wis. App. 1988), 145 Wis. 2d 236,

426 N.W.2d 88, 90 (coverage not excluded where child's bodily injury fi-oin accident involving a

silo unloader was caused by alleged negligence of child's guardian leaving him unattended and

exclusion was inapplicable because "alleged tortious conduct of [child's guardian] caused the

injuries.").

F. The courts below niisapplied the "arising out ot" causal
connection test employed by this Court in Kish and Latlasazi.

The causal connection test established by this court Kish v. Central National Ins. Grrotrp

(1981), 67 Ohio St. 2d 41, 421 N.E.2d 288 and Lattanzi v. Travelers Ins. Co. (1995), 72 Ohio St. 3d

350, 650 N.E.2d 430, was discussed by the Turner court, and properly applied in that case, which

involved a coverage grant rather than an exclusion, and which involved different "arising out of"

language than appears in the Westfield Policy. The Butler County Court of Appeals below cited to

a Sixth Circuit case constn.ring "arising out of' language appearing in an exclusion, Owens Corning

v. National Union Firehis. Co. ofPittsburgh, PA (6`h Cir.) 1998 WL 774109.3 Grinnell believes that

'The Court of Appeals incorrectly cited to an earlier ruling in the same case, that is, Owens

Cornin.g v. National Union Fire Ins. Co, of Pittsbusgh (6" Cir. 1997), 257 F.3d 484. The 1997 Sixth
Circuit ruling does not address the "arising out of' issues relevant to this appeal, while the 1998
decision does address those issues.
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the Court of Appeals misunderstood the import of this case. The Butler County Court of Appeals

stated: "On appeal, the Sixth Circuit reviewed the District Court's decision to construe `arising out

of on a causal connection basis, and also took into consideration the Kish and Lattanzi cases. The

Sixth Circuit, while it reversed the District Court's decision to grant summary judgment, agreed that

the analysis called for a causal coimection and did not employ a proxinlate cause deterznination"

(Appx. 43-44, ¶ 17) Owens Corning sought coverage from National Union iinder a directors and

officers policy for a sllareholder derivative lawsuit alleging that Owens Corning's SEC filings had

"misrepresented the conipany's future financial exposure to asbestos claims." 1998 WI., 774109 at

* 1. The Dishict Court agreed with National Union that an asbestos exclusion precluded coverage.

The exclusion at issue provided that there was no coverage for claims "arisuig out of or relatcd to

^** asbestos or any asbestos related injury or damage." Id.

However, Owens Corning, seeking coverage, claimed that the allegations in the complaint

regarding the officers' acts did not "arise out of asbestos." Rather, Owens Corning pointed to the

basic grant of coverage for "loss arising from any claim or claims which are first made against the

Directors or Officers ... for any alleged Wrongful Act in their respective capacities as Directors or

Officers ofthe Company" and pointed to the definition of"Wrongful Acts" as including "any breach

of duty, neglect, error, misstatement, misleading statenaent, omission or act" by directors and

officers. Id. The Sixth Circuit reversed on a very instructive basis. It found that tlie exclusion for

claiins "arising out of or related to asbestos" was inapplicable even though the underlying complaint

alleged that the companyhad "misrepresented the company's future financial exposure to asbestos

claims." Id. at * I(ernphasis added). Instead, the Sixth Circuit held that the underlying lawsuit was

"not based upon the use of asbestos" and was rather a securities class action suit where "the key
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allegation was that the directors and officers deceived investors regarding the financial security of

the eorporation " and did not relate to the products liability issues involving asbestos that were the

subject of the exclusion. Id. at *4. The Sixth Circuit looked at the nature of the exclusion. Evcn

though the exclusion had broad "arising out of... asbestos" languagc, the exclusion by nature had

to do with asbestos products liability. Id. at *4. The loss arose out of the alleged SEC

m.isecprescntation, not out of asbestos.

The parallels between the exclusion language in Owens Corning and in the Westfield Policy

are clear. The plain language of the Westfield Policy excludes coverage for "bodily injury arising

out of apremises" while the similarlyplain language ofthe National Unionpolicy excluded coverage

for claims "arising out of or related to asbestos or any asbestos related injury or damage."

The Sixth Circuit's reasoning is especially apposite given that it cited and relied upon Ohio

Suprenie Court cases interpreting the term "arising out of' in insurance contracts to signify a causal

coimection, i.e., Kish v. CentralNationallns. Group, supra, andLattanzi v. TraveZersIns. Co., supra,

Id. at *4-5. The Kish test asks "whether the chain of events resulting in the accident was unbroken

by the iutervention of any event unrelated to the use of the vehicle." Kish, 67 Ohio St. 2d at 50,

discussed in Owens Corning, Id. at *4.

In Kish, the Supreme Court examined a coverage clause for "an accident arising out of

ownership, maintenance or use of the uninsured vehicle." 67 Ohio St. 2d at 50. This Court rejected

a "but for" analysis to determine whether recovery should be allowed for a fatal shooting prompted

by an autoniobile accident. Instead, applying the causal eonnection test, this Court found that the

intentional shooting was an intervening cause of injury unrelated to the accident.
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The Sixtlr Circuit also looked at Lattanzi v, Travelers Ins. Co. (1995), 72 Ohio St. 3d 350,

650 N.E.2d 430, where the Supreme Court again applied the Kish causal connection test in the

context of an automobile policy which provided coverage for injuries "caused by accident" and

"arising out of ownership, maintenance or use of the insureci motor vehicle." Id. at 352. In the case,

Mrs. Lattanzi's car was struck in a collision, after which the driver of the other car entered Mrs.

Lattanzi's car; kidnapped her and raped her. 72 Ohio St. 3d at 351. Applying the Kish test, the court

held that the insured's injuries did not arise out of the use of an uninsured motor vehicle, but rather

as a result of the intervening act of kidnapping and rape which occurred after the collision. Id. at

353.

In Owens Corning, the Sixth Circuit applied the standard used in Kish and Lattanzi and held

"that the alleged misrepresentations by the directors and officers broke the chain ofcausation linking

the [underlying derivative] claim to asbestos. In other words, the use of asbestos is not causally

related to thehar n alleged in the [underlying derivative] complaint." Owens Corning, supra, at *5.

Rather, the Sixth Circuit looked to the allegations of the complaint which identified the directors'

and officers' wrongful acts as the alleged misrepresentations hiding the fact that the eompany was

suffering financially from asbestos litigation. Id. at *5. Hence, the asbestos exclusion did not

preclude coverage for the officers' wrongfid acts alleged in the complaint, even though the injury,

under a but-for analysis, flowed fronl asbestos. Under the Kish-Lattanzi causal connection test, the

alleged misrepresentations were intervening acts which broke the chain of events ultimately going

back to asbestos-related issues. Id. See also Danis v. Great American Ins. Co., 159 Ohio App. 3d

1 19, 2004-Ohio-6222, 823 N.E.2d 59 (discussing aiid following Owens Corning, Kish andLattanzi).
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The Kish causal connection test is siinply not equivalent to the "arising out of/flowing from"

meaning employed by the lower courts in the present matter, even though those courts referred to

it as a"causal conneetion." In effect, tliey merely applied a but-for test under which the inj nry had

to occur on the land, that is, without the land it would not have occurred. That is of course true,

since ATV riding must occur on real property, in this case the uninsured fann property of the

Hunters. But Kish requires somethiiig more than a simple but-for analysis. Under the allegations

of the Complaint, there is no unbroken chain of events leading fi-om ATV riding on the property to

the accident. The Complaint alleges nothing with regard to any condition or quality of the land

which caused thc accident. Rather, the Complaint alleges that the Huuters' knowledge of and failure

to control their granddaughter's driving wasthe cause. hi analyzing "arising out of' insurance policy

language, this Courthas not simply required the parties to substitute "flowing from" or "originating

in" as the meaning for "arising out of," such that if the injury occcarred on the premises, it is said to

"arise out of' so as to trigger the exclusion. Rather, the actual causal connection test to be applied

to "arising out of' language looks for the existence of intervening events which break the "arising

out of' ehain. In this instance, the allegations of negligence against the Hunters are unrelated to the

occurrence of the accident on the premises.

G. The intent of the policy is given effect where the exclusion applies
to the condition of the uninsured premises.

The intent of the exclusion becomes clear when the insurance policy is read as a whole,

including the various coverages and the relationship of exclusions to the coverages. ln determining

the meaning of an insurance contract, a court is directed to read the contract as a whole, giving

nleaning to everyprovision contained therein. Helberg v. National Union Fire Ins. Co. (1995), 102
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Ohio App. 3d 679, 657 N.E.2d 832. In Lititz Mut. Ins. discussed above, a Missouri court cogenttly

addressed the interplay of the various elements of a homeowner's policy:

The personal liability nisured against is of two kinds: first, that
liability which may be incurred because of the condition of the
premises insured; secondly, that liability incurred by the insured
personally because of his tortious personal conduct, not otherwise
excluded, wkich may occur at any place on or off of the insured
premises. The insurance company may well limit (and has by [the
uninsured preniises exclusion]) its liability for condition of the
premises to the property insured for which a premium has been paid.
It is reasonable that the cornpany may not provide for liability
coverage on "conditions" which cause injury on other uninsured
land. It would be a rare case where an insured was liable for the
condition of preniises which he did not own, rent or control. It is to
be expected, therefore, that the coinpany's liability for condition of
the premises would be restricted to accidents happening on or in close
proximity to the insured premises, and that premiums would be
charged with that in mind. It would be unreasonable to allow an
insured to expand that coverage to additional land and stractures
owned, rented or controlled by him which are unknown and not
contemplated by the company.

The company has not chosen to geographically limit the coverage
provided for tortious personal conduct of the insured. If it had so
intended, it eould simply have provided that the exclusion ran to an
accident "occurring on" other owned premises. There appears to be
little reason to excludepersonal tortious conduct occurring on owned,
but uninsured land, as little correlation exists between such conduct
and the land itsel£

561 S.W.2d at 374 (emphasis added).

Thus, the policy insures for liability arising out of conditions of known, insured premises.

It also provides coverage for tortious acts of the insureds. The policy reasonably denies coverage

for liability for the condition of the uninsured premises, as to which the insured, wllo owns and

controls the other insnred premises, has the ability to eliminate any such dangerous conditions, e.g.,
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an insin-ed who negligently fails to covei- or fill in a pit, or fails to repair rotting steps, will not be

covered.

The Florida court in Hanson, supra, also addressed the insurer's legitiniate interest in the

exclusion: "The homeowner's insuranceprovides general coverage for eonditions ofthe specifically

insured premises and for the personal conduct of the insured wherever lie may be located. The

exclusion for datnages arising out of other premises owned, rented or controlled by the insured

logically protects the insurer from liability from unsafe conditions in those specified premises in

which the insured has an interest, butfor which he has not secured coverage under the homeowner's

policy. " Id. (emphasis added). That distinction recognizes that the insurer will not be liable for

bodily inj ary that is related to the condition of the uninsured premises, but will be liable for tortious

conduct of the insured which merely occurs on the uninsured premises, bnt is not related to the

condition of those premises.

But in excluding coverage for torts related to conditions on the land, the policy does not

thereby intend to deny coverage for tortious acts not related to a condition ofthe uninsured premises,

simply because they occur on an uninsured premises. That would be illogical in tenns of the policy

coverage. If the Hunters had taken their grandchildren to a park or to some other land that they did

not own and sinlilarly failed to supervise, under the allegations of the Complaint, their tortious acts

would not be excluded. The other premises exclusion logically relates to the condition of those

premises, rather than to their location. "Arising out of "does not mean "occurring on." An insurer

may include language which restricts coverage fi-om a geographical location. Thus, for example, in

California Cas. hrs. Co, v. American Family Mut. Ins. Co. (Ariz. App. 2004), 208 Ariz. 4016,4020,

94 P.3d 616, 620, the homeowner's policy included an exclusion for "bodily injury or property
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damage arising out of any act or omission oceurring on or in connection witli any premises owned

.. by any insured other than an insured premises." The Westfield Policy did not contain such

language.

Proposition of Law No. 2:
Allegations in a complaint which allege liability based on conduct
are not excluded from coverage by a policy exclusion based on
the policyholder's status as a landowner.

In order for the other premises exclusion to apply, Westfield must not only prove that the

inj my "arose out of' the Indiana farm property, but it must also prove that the farm was not an

"insured loeation" under the Westfield policy. "[T]he insurance conipany trying to enforce an

exclusion in the insurance policy has the burden ofproof to show that the exclusion applies." Kuss

v. U.S. Fidelity & Guaranty Co. (Ohio App. 2d Dist.), 2003 WL22110376; Continental Ihis•. Co. v.

I.ouis Marx Co., Inc. (1980), 64 Ohio St. 2d 399, 401, 415 N.E.2d 315 (holding that a"defense based

on an exception or exclusion in an insurance policy is an affirmative one, and the burden is cast on

the iusurer to establish it'), quotingArcos Corp. v. American Mut. Liability Ins. C_o. (E.D. Pa. 1972)

350 P. Supp. 380, 384. hi addition, Westfield has the burden of proof under Civ.R. 56.

The Trial Court found, and the Court ofAppeals affirmed, that there was sufficient evidence

to establish that the Hunters' farm was not an insured location under the policy. T.d. 62, Appx. 56-

59; A.d. 30, Appx. 45-50) The relevant section of the definition of insured location is section c,

which defines an insured location as anypremises used "in connection with the residence preniises."

(Supp.14) The courts below, in tinding that the farm was not an insured location, relied on Pierson

v. Farmers Ins. of Columbus, Inc. (Ottowa App. No. OT-06-031), 2007-Ohio-1188, 2007 WI,

778954. The Pierson court noted three factors to determine whether premises are used in conneetion
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with insured premises: (1) the proximity of!he preinises; (2) the type of use of the preinises; and

(3) the purpose of the insurance policy as a whole. Id. at ¶ 18.

There is no evidence in the Stipulated Facts establishing the proximity of the Hunters'

residence in Hamilton, Ohio to the farm in hidiana. The Court of Appeals thought it significant that

the farm is located across the state border in Indiana (Opinion, 8); of course, the city of Hainilton is

close to the Lidiana border. Nevertheless, the Court ofAppeals concluded that "[a] farm miles away

and across state lines is not in proximity to the Hunters' Ohio home." (A.d. 30, Appx. 46, ¶ 26)

Regarding the type of the use of the premises, the Trial Court found that "there is no evidence

beforc the court establishing ... how the farm propertywas actually used." (T.d. 62, Appx. 58) The

Court of Appeals, pointing to the stipulation that "The farm property included a house with

electricity and running water, and the land was used and purchased to provide a place to ride ATVs,"

(A.d. 30, Appx. 48, ¶ 31), found that "These facts establish the Hunters' use of their faim and that

the farm was not used in connection with their Ohio residence." (A.d. 30, Appx. 48-49, ¶ 31) These

sparse facts are not sufficient to establish that it was not used in connection with the insured

premises.

Westfield failed to meet its burden ofproof, both under Civ.R.56 and as a matter of proving

an exclusion in an insurance policy The Court of Appeals quoted Netivhouse v. Sumner (Ohio App.

Is` Dist.) 1986 WI1 8516 for the proposition, "[W]here, as here, adversaries in a case stipulate the

f acts necessary to determine the essential issues presented by the pleadings, those parties are bound

mutually by what they have stipulated to be true, and that an unsuccessfnl litigant cannot assert that

a motion for summary judgment has been granted erroneously because there is a genuine issue of
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material fact to be resolved. before judgment can be given as a matter of law." (A.d. 30, Appx. 48,

30, quoting Newhouse at *2)

Newhouse v. Sumner does not properly state the law with regard to the relationship between

stipulations of fact and material issues of fact. The Eleventh District Court of Appeals reached a

contray conclusion in Cottrell v. Mayfielcl (Ohio App. 11ie Dist.), 1987 WL 10758, where the eourt

found, with regard to a stipulation of fact: "Simplystated, the parties' stipulations in fhis matter

gave rise to material issues of fact which were not aproper subject for the trial court's determination,

rendering this exercise in summaty judgment inappropriate as a niatter of law" Id. at *I .

However, the failure of Westfield in the Trial Court was not so much with regard to a

material issue of fact as it was a siniple failure to meet its burden of proof. Nowhere in the

Stipulated Facts does Grinnell stipulate that the facts are sufficient to meet Westfield's burden of

proof. Rather, Grinnell simply stipulated that the facts that were presented were true. hz Cottrell,

the parties entered into joint stipulations of fact and filed cross-motions for smnmary judgment on

the issue ofplaintiff's participation in the Ohio Workers' Compensation Fund. In denying sununary

judgment, the Court of Appeals found, "While the record demonstrates that the parties stipulated to

certain relevant facts, they did not stipulate all the necessary factual conelusions to determine under

applicable law whether or not the appellees were entitled to participate in the workers compensation

fiind." Id. at * 1. The Stipulatcd Facts in the present matter are simply insufficient to establish that

farm was not used in connection with the Hamilton residence.

Finally, the factor of the purpose of the policy does not, in the absence of other facts

regarding the use of the farm and proximity, speak to the eonnection between the two properties.

The Court of Appeals looked to the declaration page of the policy as failing to mention coverage for
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any location other than the Hamilton residence. (A.d. 30, Appx. 49, ¶ 32) But that reasoning is not

determinative, since under the definition of insured location, premi ses shown in the declaration are

expressly defined as insured locations. (Supp. 14, Declarations, section 4(b)(1)). Section 4(c),

providing one of the additional meanings of "insured location,', i.e., "any premises used by you in

conttection with a premises in 4a and 4b above," clearly contemplates that additional premises not

shown in the declaration can nevei'theless be an insured location under the definition.

Westfield's failure to prove that the Indiana fami was not used in eonnection with the insured

premises is an additional and independent basis under which the other premises exclusion is not

effective so as to deny coverage for the ATV accident.

CONCLUSION

Appellant Grinnell asks that this Court determine that an injury "arises out of a premises"

in the context of an other premises exclusion in a homeowner's policy, only if a condition on the

premises proximately caused or contributed to the injury. This Court should resolve the certified

conflict in favor of the approach taken by the Second District Conrt of Appeals in American States

v. Guillermin, rather than the approach of the Eighth District Court of Appeals in Nationwide Mut.

Fire Ihts•. Co. v. Turner.

Under the Guillermin test, the exclusion in the Westfield Policywould not be applicable and

the Whickers' claim against the Hunters in the Underlying Lawsuit would be covered, since the

factual record is devoid of any allegations or evidence that a condition on the Hunters' lndiana farm

property caused or contributed to the injury. If this Court follows the Guillermin test and finds the

exclusion inapplicable on the grounds above, it need not reach Proposition of Law No. 2, since there

would be coverage whether or not the farm property is an "insured location" under the Westfield
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Policy. Therefore, Grimzell asks that this Court (1) reverse the grant of suminary judgtnent to

Westfield, (2) enter summaiy judgment in favor of Grinnell on its cross-motion for suinmary

j udgm ent, and (3) remand the matter to the Butler County Court of Common Pleas for determination

of the pro-rata shares to be indemnified by Westfield and Grinnell.

Should this Court affirm the courts below as to the construction of "arising out of' in the

other premises exclusion, Grinnell asks that this Court reverse the finding below that the farm

property is not "an insured location," as briefed in Proposition of Law No. 2. If the Cotu-t so acts,

the grant of summaay judgment to Westfield should be reversed, and the case should be remanded

for further proceedings.

Respectfully submittcd,

J. Englert k005,1217)

GS, FRY, Y & DENNIS, L.L.P.
M. Longti (0 71136)
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(513) 381-9200
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Counsel for Appellant, Grinnell Mutual Reinsurance
Company
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IN THE QOURT OF APPEALS OF BUTLER COUNTY, OHIO

Vy UA^irl

[^UTLER C:
CLER^ OF

i

WESTFIELD INS. CQ.,
(1I'..'

* o
p

elleA,,,

vs.

MICHAEL HUNTER, ^t al.,

Appe!lants.

CASE NO. CA2009-05-134, -06-157

ENTRY GRANTING MOTIONS TO
CERTIFY CONFLICT

The above caus!e is before the court pursuant to motions to certify conflict to

the Supreme Court of hio filed by counsel for appellant, Grinnell Mutual

Reinsurance Company, on November 4, 2009 and appellants, Terrell Whicker, a

minor, and Vincent anq Tara Whicker, on November 5, 2009. A memorandum in

opposition to the ,iloti^^s to certify conflict was filed by counsel for appeilee,

Westfield Insurance C4mpany, on November 16, 2009.

Ohio courts of alppeal derive their authority to certify cases to the Ohio

Supre1no Caurt from S^ction 3(B)(4), Article N of the Ohio Constitution, which states

that whenever the judg ies of a court of appeals find that a judgment upon which they

have agreed is in confll^t with a judgment pronounced upon the same question by

another court of appeals, the jt-jdges shall certify the record of the case to the

supreme court for revie and final determination.

Appellants argue!that this court's decision is in direct conflict with a Second

District Court of Appeal$ decision, American States Ins. Co. v. Guillermhn (1995), 108

Ohio App.3d 547. in Guiltermrn, the Secorid District held that an injury "arises out" of

a premises only if some dangerous condition exists on the preniises that caused or

,

contributed to the injury.' In the present case however, this court chose to apply a

I ! b 9HhfP 1 :xt ^
definition consistent with a decision by the Eighth District Courtuof A^pea`(s nt ^,r ,,, ,,^A,L i

^ I Appx.009
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Butler CA2009-05-13I , -06-157
Page -2-

I

Nationwide Mut. Ins K o, v. Turner (1966), 29 Ohio App.3d 73. In Turner, the court

defined "arising out" ^f as "flowing from, or having its origin in." With respect to an

insured premises, the phrase was found to indicate a causal connection with the

insured premises, no that the insured premises was the proximate cause of the

injury. ld. at 77•

Upon conside tion, the court finds that its present decision is in conflici with

the Second District's 0ecision in Guillermin, Accordingly, the motion for certification

is GR.ANTED. The c^rtified question is as follows: When construing an insurance

policy exclusion, doe

condition exists on th

an injury "arise out" of a premises only if some dangerous

premises that caused or contributed to the injury, or must the

injury only originate ii or have a causal connection with the premises?

IT IS SO ORD^RED.

uam 4^JV`Ji{ . oung, P e sid Judge

- ^o
Robert P Ringland Ju

?)
17

Robert A. Hendrickson, Judge

ttl'Y IH^ \^'tlHlh: IU ^/^- ^'^
Glt^4A.^^^%

y% F [FtE 0R4

-

C{^! f ' cpFEt:
.^'•,..^,i:r`' UY^t)""i/^i.

^ 7{-, : . t•_;-^
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AN'dlCh:-^ S,'D AND D-NYING 6UMhJiARY JUDGI+AENT TO THE

igj$} !n th5 2551,nrll8n:5 Di c;rOr, Grinr15u and ti - V.f'nic11:_r5 arC7.: thai t'n_

::rITS in til,-. DDIID)+, .-
'^ynd ih°-7 2r)y IiT.1D7O;:'2rly 913ni°d

V^V°Strl°IC"5 motion for 5L711`1":arJ+f!^dgm^^nt. I n!s arOlll7nent'iacE:6 rr`ent.

e
I^TG} In''s D^IJii'S Y°VijVJ i:; :^ Tri3l COIJriS rulln,^y of i 3. 5um: ^.18rV f-1^.;.m°'li n1oilDn 55 ..

^0G7 _r) `-na3 ,?g0 Ohio-3 '7,Civ.R 6 -aquir^s

^i i3i `,'"12r; F'^a no C°nU In:.: 'i551.i°s Dt i :,a`'..a.',a^l TaCi t0 'D° il?IGat.°C^, ,"?lov'Ing uar-ty is .`-rna`I°_' ^J

judgmcnt as a ma tLer of law, and rasonabla minds Dan come to only one conclus{on being

avvsrse to th° nonmoving party in ord°r to grant sumrnary judament. Sloway v.
1Uidla:nd

Acres,
inc., Fayatte A,pp. No. CA2007-DE-030, 20D8-Ohio-3077, ^I0.

{ 10} 11dh°n construing an insuranoa poiicy and its prov!sions, "the ro!° of a court is to

aive affect tc the intant o; tna partias to the agreement. VJa 'a>:amine the Insuranc^ oontrao`

: -ec + „e used in __ ^•- is_ is r c ^d in tn^':ana..-_
as a vdhoia and pr =s^^rne 'ihat the inteni o5 t.- -

_,._I
pailoy. V^la IooP; to the p+^ain and ordinary maaning of th° languageused in the poiicy un;^^^

c{early apuarant from the cont=nts of the poilcy. ^rI'r:=n tha iangua•g° of a
rmaaning fsanotr.a

UJri:^=n CDnuaC.t I"'
c "i°ar; 3 COLItI ^"^^?y ^DoIC no Turh°r ti:3n tr',C Wri'[InQ I.S.-'

-If to iind th° IilT.:ni :/f

tha nart1°5. p.5 a matter of iaV^, a COntraCt is unamblgUous If It Can L= g'IvOn P. d=ilrlii3 18yaf

'^:u a^^. is amblQ' uo.:s, a Gbui i ri::]y CCinSld°r °Y`. In^IC

r^ the a tJ^.,?'^ ad,:
r'^cc'Snlng. ^.1n Luc C^'1 i`ar'

^vld°nC_ lo asc°rLaln th° r.arll°s' Intcnt. A COLIhL, hoW-3v2r, Is not p2rmitT2d Lo al:°r a i3WfU!

CDnl"aGl Dy Imp utlny a n Ini ;fli ConTrary t0 tnat a 550d ^)+in 8 GaRie S." i/lia;ril8fG' !!7S ^.0. V.

. ^d.)
rnpphio-ti2. 49, 1 °-12 (intarna

i^ ..̂ itations onm^
u'",,

100 ^Jhlo St.^d !10 , ^^

{^11} Accoruina :o th° Huntars' poiio,v w^h West iald, p°rona! Gabiiity covara,_ c•

,) Owr.ed 'Dy an
e^.L) + .̂. arnagas: Ar,sin9 out of a p2m's^s (. =.n ,;`, a ooly "to b odiiy inlury or prop ^
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C^?p-)^ : -^ ^
ra2n^-.-Gd- .^,

cafion.'li SLli°_.^.; - tnOt is not an I^3UredI 'ID

4T0' rn rr
viB\v 207IIC3TIC('. Di ''car!5ing DU'. Of a p'"O^:C=O"

l^^ =} I'.c ilrSiISSt:O

r Cls. P,C^7lf_.^.ti OI^Or>rit'a>j11Or'.5.
^i^i

COnST.,'Llli,g ° POIICy. Irl l'^
. h10, 1W.. n,>.ei

^•_R^
i^'a'rionvvid= AAut , rro 1r.s. Go. s^. Tumar i ^'^r,

Flrst, the Eighth Di=t ct Cou^ of F^ppca'^.s, in

29 O'nlc L.pp.3d 73, 77nald tha:"'ar;slno out of masnE g_narally'^owing from' or'having 6`.5

InCIG=^:°5 a Calls.^i ^..priFlCCiIOC wIS^^ IfS'.1r=:C' ;ar1_l=,^ ^y nDt
_i i Ir}.' I 1= ^n^=. ^-. gan°i=,li}^

^"-.O+ l h J^

,jn

,.' °^ Ii.y^ ...an''
3s be the Dr^ Jii °Ji tY'E i'^l1',n!(l (,'O'lv y.O.

i,ia_ sU„,^d PC._. Causu

^Jr ( 7 rP
^^ ppaals, in 4mencan 5fares rns. Go. v. 'JnID A

pisttic't CoJr± o^ ,

5 -^r/, ^G7, fOUrld that Ur! In1Uy arises DUt of the pr°r711sas Oill)r if some dang°f0'.Is 001"iOITICn.

ex.ists on ths p^';^ises that caused or contributad to the bodily inju y.

{113} In g'anting summa y judgm°nt to ANe=tri°Id.'rhe trial cour reiiad on the
Turnsr

d°finiiion of"ansing out of," and anaiyzed the case in t°rms of a causal connection ir,st^ad of

aocidant. A^ar
conditi n on the 'rlunt^r' farm w°ing a proximate cause of the AT r

a

^r.V'Pwing ot1^^'0's insurance C=s° iaW, Wa with the trlal COU('i'dnQ ai^21y?O fh° Cc.
'S2 at

';°, rather than a.. prc; ;inr.action
Ca' ^O

':•ar Tor a causal con^.
0

,T11 7h10 ..
`^U^'°'^"n°- 0'Ji nG> nOi Cpi ^st"'a"sln^ OUt oi"'m Lh° Cpni°Y.t

4} VJhile the erm whe

of a homeown=rs' insurance poiicy, ii has interpretsd th^ tn r^viswing sumna y

In Kish v. Cantral Na"t. Ins. Group of
udaawards denying uninsured motorist covarae.ment

^ (1 C'' I, Y,10 0:'Jii found tl-a, tl C^^C°d -Ft
us Lnlr sUr'=d lTpiO''.st

Gma^a (19511 6r ^nio . !',^ 4.

pollcy dld no't aPPiywh r th
e ^aCOd^nt V^°s unharmed (]urlno a car 3G.r'

.I'.^ :nt JU: W?C iaially

shot 7y fha drivar of tha car t' at hlt hlm. T'n°r^, tha coui considzr.ad wh th2r h= snooting

arOSB 0'Ji th2 :ii1{nSUr2d'S OVJri°rsh10, rialilt°nanC°, Or L'C° Of tf?° tYnlnSUrOd l^2nlCl° ail''
,^

The ^DU 'i ioc70tf:Ut"a'^JiJt'Or' an?^ly :!5 iC In_,O'p'rpr;ai°

TOu'1^.:i ui:=:t, n- si^OCtlng J!0 not. Tn:-

' - ^^o ^ashculd b^ aliov,^ad under uninsurad mororist provislons
*o d^:armina wnairn^r , o, -y
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:,.2 04^-Cie

cidantse ^nbro!:an'oy
l oi Cv :nIS `cSUILIThe In th8 aC` -

I'',^ r= ^:^^'ani I;la,Ul^^ IS VJn: ih.2r :!?c = i a n

the lniON°n-i10n Oi any °vOn; 'Jnr°lai°d tD tP.a uS= G7 tIl° \BhICIC" Id. a.? D1 . . .

i s pro cBCBn{ , Th° :•oU i In LafiaCZt V. in5. Cc., 72 `-Jn!-
i^'i't5} =oliawing th i s

nn 1 Onic-159 appilad Kisiis causal connection tast to dstarmin° whathar ti a
St.3d

In5'Jred`s InJUrf°s arCs° Out oi tnB L1nIn3Urad nlotDnst'51ilair ii°i ianGc and ll5= oi nis UrilnsUr;Cl

-Dr

car. In L.^i^8(--1 Ln° lanlllsUr°d (710tOr'S- n^^ lns^lra`-'> carD'Ccd his way I iI0 rl =r ..

cDUri
yksd pp..a her atgunpoin+., and arova 'L:^ an unhnovd tocation wf•.._^_ he ped he7I n^

anpl.so the ca,.lyal ca ,n°ction t°st and tound that tha policy d d not cDvsr the insureds

In1,1^feSb°cauSO they were sUSi.alr`.°d as a"sUlt Di th@ 2cSal,anTo OWIi .^iiUtlal, Cflimri?l

*h,: ?ssai'^?nt's use of his
conduct,° therfora braaking thd causai connection b^t ^

uninsured car and the insured`s injurias. Id. at 854.

^T,'}o} both COUIS COnst"-lOd 'arising out of' t0 r3pUlr2 3 CaUsal connection, and

a prc}:
ri°t°*n"IIil

r:elihOrtnO Klsn nor Lai^anZl CD'Jn COnSId.°.rOd InlatU ral=>- arial)'sis wn°n lna

V:ay in Whl
th= Inf'JrLS arOS° out of the UhICS'Jr^d fY1D?OnSts' US° oT tnSlr VehlCic. I tl° a'

li

tc=' r

v"ai a'1p!y UidO InslanrlaB iaVJ a!56 SUp"JOR^ OUr a;18i'y'Sa. . .

. 11117} R'- iC?SCd ai °r bGLn f LlITI°i"ynd
':=Glfi°n',]U7'

-^^, o;ha No tharn ^ct of Ohio consin^_d how Ohio cours would apply "arising out of' in

n 10, ^ g67)
suranc° cas°s. In Gv'°ns Corning v. P^'af. Union Fire Ins. Co. {N.D. Ohio fv;ar.

Guil!ermin and tound that "t'n- :erm
the c^^, cons'd^^^d both Turn^randN o. 3.25 CV 770g, -

a^simg out of cisarly repuiras a causal connoctior, but dees not ^ ulre pro>i^^

to ?°
d. at °10. On appeal, the SiKth Ci ouit review°d tn° district couhs daciaio

q con^^rue

^asising out of on a causal conngc'tion basis, and also took into consfderaiion the
Kish and

(_ai1nz{
cascs. Yh= JI>^V^ ^'IrCUIt, wi14i° it r°v9rs2d in° dai'10[ CDutts ^°CiSlon to ^-ant

callLd tor -ausal conn^^tion and did nc"-
summ^^'y jud_rr:°ni, aGre-d that the analti,ls a :
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^'-`^1^^":-!r:, i 3 /

,... 0n. ^4M^r'S ^Q'^f'i" V. ^\o. J'llO,-. i ^
IIiS. ^•6 (r ,°..,...

- . ;. ^.1. -^r [•'^^. . . .2, 57

u=,.'Dr_: t'1 : T-°rl"" OiITa`.^

+ r-li,7n' rs' iaVOr, rtOw°vBr,
jc a{T1blguok:s &nS we ^lJs. tr°rn•J ^ cpnSirUe in° proV.51On In _

O'nlo ^uprem°
the plain and o d'^nary meaning of "arising out otas v`ellas diruction from me

3l =pU a ^^+^'iIn(tB ^••^^al rp6a1'dnG OT i'rh t^rrn SO iilat,^^rr^r3ln Th^I'Ip.v` us Ln . ..
^ouR 3nd Tcn^`G_, _

w th r;sUiarl^° D;Tra^t i5 UnarTIDIqJ^^ a . . .. . .. .. .
as a R+o`.''.°r Di ,., °

W:=ep^mgIn mind tna: a oour is not ^er^^°d to alter a law ul ontractoY
C^ln , ..4}

I °rrT' ^ i ^''IrIr1^y 3
fnpUtln'^ an Intent ^=0nLr8f^/ tC- ti iai °^:aroS ^ d'py the var[I^S, p:lvin^y t-1 ,

causal conneotion instead of a Jr^ ^Ition on th^ la^d also compors with the poilcy ITsalf ard

'he hrase• I;wew=retooorstrue"ar,sfngo tn"
the way th° partles reasonably understood L p

o r=aulre a dang^ rous ^ondltion on the land, we woulti not only be changing the lanouage of

^ V i• ^
a i'I'Ivs' Int@ntJOn every time t}?O phraS° ^^s us2d in ih8

tho polioy, but also circumventin9^^n- p

poiicy. As the policy reads, the °):ciusion appiies to bodiiy iojury "ar^sing out of a

r_ad^ng,
not arsin condii;on cn a premises. !'v,^_ were to irnp!.•^t_ suoh a

of apr^mfses, 9 au;
th it;s us°d muitiple

e p'nnse 'arising out o^' would hold an iilogloal appiication given t'r,e way

ci=icall , th t°rm Is also used to iniroduce ot'ner poiicy
tim=_s throug'nout thla con ^ act. 5 e Y

r b buslness engGged in bv
g>:CIU51^7n5,inCIU01n0IniLIrISSOrprpY^('C)/u3rna7e"aristnCJOUtOi.

^^' (S) a r°'ltal or hOlding', (d) r cnClering oT Or Tal{Ure to r ciiC^: :r ^i OT^SSlOn31 5-'-'NI^&=,

OlOr L°d venlCl°, VvdL°r^ ri1-, .^al S i(^^ .a"SfY"=sl0n
an irsur,..^,

OWr`°rShlp or rY18.IntenanC° Of a IT

3 rlAsr ^^ Or .
SeY.UH.l mol0.Stallo'1, cS-uJ &l pL.r''ain•."^•n' or

of a comrnunic=b _ ^ r r
.^
^ J ;o'lt Gi;edsUDa ° i.=e. V• ,-••`^ o' iling

1 a,^,•:S°; or th2 ^I^ L52, Sal°_, Or ri^an :iHC:Jc .

IT15nL,^...' . n°5^ Gi^^r :Xvil_slor:s Is Il''J^li:81, }rl?
^

"arlsing `JUt Oi' t0 reC7,UlrS a uang°rJUS SOn^itlJn on

Appx.016



^ „ r:- `,^In an^ ^rdinary
cHJSai .^nn=:•II.J^ .cTl^IiI^Jn p`C1:,,il.,.-o s. iLIOnPJ a, ^I ,EICn I^..I^ i

„^'Inl`JDn Dt ir:^ Q'rr^5-.
V n1 DUL

r i5 in5 C2U58^ COrlr ..YI'Cn R V'^ iint e.t in •... .^^

L-Z tV irlCllr,.^,r\i'$ 3 rt

!JCBiI'1' ^uGcCi^iG111y thc 2CCIC, nIj1VJ^V
S. DIld .

t^
VdHS ,i17r°_ in3n 1u5; TC.. ^OLa[IO Vv^.,r- in° ni OCCUCfcC C^.^,.a•=^.,.

aM1 ^.^ r Vd^_ Toi ^nlnl Yc pr:e...•c w}ll!^ a; iL;^
t

hl^K^f WaC IC7i ^Cj at tl lIIT. 3 '

DVdr '' '.. a /=A7V

n ;I'i5^ 3
^ th° 'd^Tll,^^vl ID^al^y, ^'bli = -:>

73fi''1 a,lCl.wao .? a^c in ..

°±^-;c Id?^li anC op°OITI..dlfy lJrCLy ± itG'.i'- i9rn i TJi i rT4 rlCt?,

>ha ^.^s riding atth: iirr .. o,

As ^t^p a^te4, the F^'s w°r° reci ^ationai v^iclss, not in?ended for ^.s= on puo r rvads, so

r nr^-aSlon 70 op; rdi2 Tfj° A, IA•/'Si Wn i CG Gs aII}t I°d

that th_ `afm prDVld=d th° o?p^ oruniTy ara ^-

i the a:.GCSn:{IOw°C T
fO^ii and r:8.. ILS GnGL^.

0 the ^C,^.ICJ°i1i dn'^ \^4^I11..Y^r^s In)UnOs. ^i:Cat:S°

n tha ta m, the ,^ accidant and \rdhi^^er's r°sulting bodily injurias aros= from the prem^,s°s.

N+^f- liiad"_GaiyTO ^^\J^-,11G^C°i'S
c rarm' , the 'rjiln',°CS, owned ti^.. tWe also note ihat eeeau=° th=)

C!aln'l, and their own°rship of the iailln I'tne only pOs51pl° sOLICc° TOrWnlck°rs Cialnl in3t til°

ect hfm ProM I'lI'Jry as un inVto pro:
is -.v"..th°r fn Ioc=.tiGn uncersw _ `arm is an i^ sur=^-^

{}j22} Tna second issua tor r^i

the W
3`t,;oid p.cllcy whlcn dennas insured'iocation as rollows.

b, Tn^ part ot o2h^r
{72.^i} "4. Ii^Sured IoCatlon i'':'.%ans'. a. n° :'=51d°:1C°_ ,Jf.--'

•li'.'i5ss. .

SilGVdily^vnlCn isou as a r=sidsnc= and,
pr°misss, othPr sirJCturas and grounds us^ by Y

as a
in t"e dsc':arations', or (2) Whic'r 1s acc,uired by you during ths poIlcY p°riod t°r your us°

CnISBS aSe d D ).'' 3
U In COnn°CilOn \Nith a prarjll5°s In -^..3'dnd d:.b 2^SOV°'^.,

,d
IS

d. Any p=ri o` a pram;ses; (1)
Not owned by an Ir^al.'r°d: an^ (2) ^^^^t'.°r5 an IiS^i

any
----'- any iO1 ,. or v^ - _rc, aa, s-----------' nro u a^i^n:^ o^,,-,

_ cciaent
h uty fh urv_. ra\ nai _ cu
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,7r.-,UOt'_D,'^•- ' E !

t=m pc '-' Il Y "^SiCI`'o c. ` ^ rhi ^a^ld. .. n°r il iTarill 'ond, DVJ 2^ py Or it8£1IO a'l I'' SU ^^d,

:WO Tllly d'J'eIling is b°Irlg b Ulit as

f. Land DVJn°^
Or Tc an In>Ur°0 On WillOn a'Jn= O" 3f7

a r°si:::nc= fpr an Ins'J7e'1'.'

hlv.,i:
th° ,i•7.+13:°.- iacis an -'g[;T°'":S kiOTO'Ot!'Is cJirt : G pnIy,^.m=i1nIJDn

3f

i_^}{^^

insured IOCatIOn tha^ may ao=slply apply is foUnd In sGOt10n G., whlch G-vers any pr°I711sG5

u=^d by t'n.- Nunters in ccr,o^ctlon witn `,h=ir Ohi, resi=en

l^:J) Ih° i.ri8i ^.^vui, in ,r7]InG 'r.ai ih,e. T^rnl Is ia:^t an Ir:OL^'_d location, ,"°It°d GG

Pi rson v. Farns"s Ins. OrColumbus, 1nc., O tavJa Apo. ho. OT-0'C-C31, 2007•Ohio-115^, in

which the pourt notedthrv° factors to consld^r in d=iermining wheiher a premises is used in

uea>(1) the proxim^^y of the premises; (2) the type of
connsction v3ith th^ insured resid_.nc_.

Oi `i.ha pr°m^ises; and (s)tn° DurpoSe of the li•SlJranC° pOIICy as a VJhDI•°•

r=0ar71n'^' in,,.^^rC>ainl'[V, t'',B StipUia't-d the e`N=siTleid p011^,^,y
{^'9.o ^} the

Gpvars th2 HUnters' 0 IIIO'r0sl.^.°''lc°, while in8 Tarnl is IOOa28'^ aCrGss state bQrde^s II"1 IriJlnii^.

' ^1t-Ili :v t:S`'. f0 cotHDllsil ^iIOW c^i0-= a IOCatlon ^':?S to in or7h'r t0 b? In
Whil= there is nc ^rlg^

prCKli`Itty of a r^SIOBi iC° it is r°^30n9•pl° t0 d°'`°rminB that a iarm miles away and aOrD55

e. ?.erson (noting tha: the^ , ' Ohio hom ., .._
sta,. lir•ss is not in proximi'ry to the Hunter

:SUfO!.^ IOwa'[iDf'. W'aS not prGXltTia:°I)^ IOG?:^'tto the insured r?sld°nCB tiWh°'-u tG^e s^GOnGary
lirlii

premi^;AS Wag 10:.8te0 in a 171iier°ni CI`y tnan the InSUred reSldanC'.°).

!'di„nTOr3 Us^='. Lr:° `i3rIT1, tr,e St^iG%Ula`:°G
^^iZ7} Concernino 'th3 W^ay in v3iiicn tt,̂ c ^^

_.. th e
°Si?bllSh u ia^ U•.- In'.^ic:i Id ial'm Vv`a5 not used in GOn1UnCClOn Wltn the I-Unt°io' Oill0 r: SlderlCE.

n ih° trial cou t`s dac`sion '^t no'-ed that Grinnell povided no evidena' tcsuagest t'r^at the

i.^.; `f^", Vw'^S !1S°

d In cInne.tion wlth the Huntarsho;ne in Ohlo. rrin.nell now argli^> on 3pp=al

,

{na+ b^caus=
_ V est ield moved for summ:ary ludgman't, it had the burden to prDve t'nat-Ll

.-_
un ers did not se t•- t^:m in ocnn°^ction witht:eir Ohio home. ^^r' ag^- with Grinnel!'sy :,^ ^'w

_g-
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TOr a ^.'li:^°nt r°2S0'1. ^'.Sid°. pr, c
a.5 :°i:IGr: :i ai'I^''+HS`i!^^u ncl',^ tn^ JUYd°n G7 ^rOD1, ^'Ui Ndc

.^ O

irDfYl SUnI(Y1ar1r .. :. 7mF'.n' ^^V',;a"i'I."'
'--Id ,31d tn^ Dl7r^en ta; aLSe lV,'2g a:S=: Jv^ t^° a^ul,C3blllty

gj
^ oof aPoIfoy -°r.cl sfon_Cont ^,on :al ^o_ v. o^- darx ^

Ji ^BCto I^
rq^ 'eUa..',!5_ ln= r,-ar''.!es C,Id nDi S^i iJGn 3n0'Jgi''
111=s} ^rln ncli a=5=rCS ihat _

us°d t:_ Indlana iarm, th r° >as _ nuin ss o* ,. a:erlai
.:r^d°t`_-rT,ln°nOwu'^=Uir`

'a7{ 00 :at o'Jmfrarv IJ q meLli W25 1^lpr3per. ^^'
o`TI°Id CC'1A3'3°^y 2r_J^S P. '. tr° t.'lal

t HunL^rs a a rot t arm n onjun ti^n^- =
cou t'ad enouah eviderlce to d ^ rmi,.' ^hat

: _^ r ` a o csi5iiityct
with thelr'riamilton re^ieenc°. In t'ne

u°n'Jtr`. =!SS'J°S Ol'3r tn:5 Cfl'CI^31 fd"6L''^31 In'Lnat event, th3 ^.ollrt sllDt71-d remand tf:d

" ,^r-:^ " HOW°V°(,
c^ss so tha`, aodliiona: videnca might be obtained and pre^entea bn tF t

. ^u.-.

4

by virtue of :
tioula'ting the facta, the pariias are bound by their egre-emen't.

{¶29} in 1Jawnouse v. Sumner(Aug. 6, 1Hamilton App. Na G850oc5, th,p '

nsidered an 3pps31 o`the '
tr;al cour's dac;slon grantir^g s'Jrnn-iary Judgrren`i to the

District co

aopelt-es '
o=sed on stioulated facts. ApP=llan`= araued on appeal that a genuine

issue of

t'r, ant o? sumr^.arv
g their u ^'^ ^^^nea t^ G i,ming g ^

rr '^ns^ ra t>^s*.ed roruin
a
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Conr-t' of Appeals of Ohio,
Second Disnict, Montgo111eay County.

H

AMERICAN STATES IATSURP.iNCE COMPANY,
Appellee,

GiliLLUVIINet al.; I unberly et al, A.ppc11 ints.m^

F\* Reporter's Note: A discretionary appeal
to the Supreme Court of Ohio was not al-
lowcd in (]996 , 76 Oltip St.3d 1409. (i66

. .N..F.2d 569. ... . .. .. . .

No. 15259.

Decided Jan. 17, 1996.

I-Iomeowners' itvsurer brought declaratory judgnlent
action seclcing deteniiination ttuat it had no duty to
defend or indenmify its insured or her son for liability
arisiu-l when son's lion escaped frorn premises and
tnauled child. The Com't of Cotnmon Pleas, Mont-
gomery County, entered sununary jud^aitent in favor
of insurer, and appeal was taken on behalf of injured
child. The Court of Appeals, Broean, P.J., hcld that:
(1) insured's son was not resident relative and thus was
not insuied under her homeowners' policy', (2) nra-

terial issue of fact was raised as to whether insured
"harbored" lion and tlius was pcrsonally liable; and (3)
off-prenvses exclusion in policy under which liability
coverage did not apply to bodily injtiry "arising out of
a premises" owned by an instaed but not insured under

the policy did not apply.

Reversed in part and remanded.

C,,adv, J., 6led opinion concurring in part and dis-

seiiting in part.

West Headnotes

II I Judl,r nctrt 228 ^185(2)

1- 38 Jtidgment
228V On lvlotion or Sununary Proceeding

PaRe 1

228k182 ,\4otion or Oflter Application

228k185 Evidence in General
22^k7 85 2 k. Presumptions and r3urden

ofProof. Most Ciied C:ases
On motion for stmnmarv judgment. nonmovina parry
mustproduce evidence on any issue for which it bears
burden of ptnduction at trial once movant meets it5
btsden of establislring through evidentiary materiail
that there is no tvenuine issue of material fact.Itules

Civ.Proc__Ihde 56(C)..

jlj Appeal and Error 30 4D'893(1)

;0 Appeal and Eior
;OXVIReview

30I'Vi(F^ Trial De Novo
30k892 Trial De Novo

301.893 Cases Triatile in Appellate

Court
30k893(]1 k. In General. Most Cited

Cases
Because Irial court's detennination of sunmrary
judcmentconcerns question of law, appellate court's

review is de novo. Rules CivS'roc.- Rule 56(Q.

L31 ppeal and Error 30 U--893(1)

30 Appeal and Error
30XVI Review

30XVI(F Trial De Novo
30k892 Trial De Novo

30k893 Cases Triable in Anpellate

Court

Cases

30k593 1^ k. In Gcneral. Most Cited

Insurance 217 IC= 1863

117 lnsurance
217X III Contracts and Policies

217?:III C* Rules of Coiistntction
217k] 863 k. Questions of Law or Fact. Mnst

Cited C.ases

(Formerly 217k 155.1)
Since interpretation of insuranee contract is tratter of

law, appellate court reviews its tenns de riovo.

:c, 2010 Thomson Reuters. No Claim to Ofi R. US Gov. VJoflcs.
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jL Insurance 217 C-^2272

I! 7 Insw'ance
217XVII Covera^^e--Liability Insurance

217XV1I(.A) In Gcncral
2171c2272 1:. Persons Covered, Most Cited

Cuses
(Pormerly 217k43^36(2))

Plain and ordinary meaning of undefined term
"hou seh old ' as used in homeowners' policy providing
coverat=-e for relatives .vho were residents of insured's
household, includes tiiose who dwell under satne roof
and compose family; social unit composed of those
Gvino, togetirer i n sanie dwellin;; inmate.s of house

collectivelq; organized family, including servants or
atteidairts, dovelling in housc; domestic establislnrient.

151 Insurance 217 C7,7,12272

217 Insurance
217XV11 Covcrage--T.iability hrsurance

217XVi1(A1 In Gencral
217k2272 k. Peisons Covcred. Most Cited

!'ases -..__
(Formerly 217k435.36(2))

Adult son was not "resident" of his mother's house-
hold, so as to be covered as resident relative mider her
homeowmes' policy, notwithstanding fact that lre
listed his nrailing address as tnother's address and he
stayed with his mother on inconsistent or occasional
basis; insured lived with his chilciren and their motiter

in anotlrer town.

JCl insurance 217 1612275

2.17 Insurance
217XVII Coverage--Liability Itssurance

'? i 7X\'i,( A.1 in Geueral
217k2273 Risks and Losses

217k2275 k. Accident, Occurrence or

Event. Most Cited Cases
(Pormet-ly 217k2355, 217k435.36(6))

Term "occurrence," as used in hotrteowners' policy,
meantaccidentthatinsurer did notintend or expect.

ll Insurance 217 C-12275

9 17 Insurance
_? 17X11I Coverage--Liability Insurance

i1 77:VII(A) In Geneal

Paee 2

277k2273 Risks and Losses
217k2275 k_ Accident. Occurrence or

Event. Most Cited Cases
(Formerlv 217k2355, 21 "11<43536(6))

inscued's actions in allegedly harboring wild animal
which got loose and mauled child constitutcd "oc-
currenee" under personal liability coveragc in in-
sured's horneowner's policy.

18 Animals 28 C;^66.5(2)

^8 Aninzals
?8k66lnjuries to Persons

28kb6.5 Does
281c66.5(2 K. Vieious Propensities and

hnowlcc3ge Thereof. Most Citecl Cases
(Fonncrly 28k70)

Knowledge of dog'.s dangerous propensities is prere-
quisite to iiability at conurion law as owner, keeper,

harborer.

191 Animals 28 °^66.1

28 fuiitnals
38]c661njruies to Persotis

28k66.1 k. Duties aud Liabilities in General.

Most Cited Cases
(Fornrerly 28k69)

Anicnals 28 ^74(3)

2S Animals
28k66 It^juries to Persons

^ sk74 Actions
2fik74(3) k. Presurnptions and Burden of

Proof. ^4ost Cited C.aScs
Since knowledge of wild animal's vicious tendencies
is presunted, strict liability is iurposed npon owners,
1:eepers ur harbore.rs for injuries caused by wild ani-
mal; acquiescence to animal's pre-sence on premises is
sufficient for harborer's liability to attaclr.

110 1 Insurance217 C ^2459

2 17 Insurance
217XX Covera,n,e--Healtb and Accident Insurance

21A? 7;(B) Medic-al Insurance
17k2458 Pcrsons Covered

217k2459 k. Lr General. Most C:ited

Cases

C, 2010 Thomson Reutcrs.lQo Claim to Orig. US Gov. Works.
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(Eormerly 217k467.4(1))
lnsured was not entitled to coverage for medical
pavrnents for liability arising when wild animal kept
by her son escaped from her pretnises and mauled
child; homeow mer's policy provision pnvided cover-
a^*e if bodily injtny was causcd by "animal owned by
or in clte care of an instned," son Was not insured under
policy, and insured was not ov,'ner or kceper of lion.

J J J J J udgment 22R ^^l R5.3(12)

^?S Jttdgtmnt
^28V On hdution or Sunmtary Proceedine.

228k1 R= D4otion or Other Application
22Rk 7 S^.3 Evidence and Affidavits in Par-

ticulai-Cases22Rk1 S53(12) k.Instnance. A4ost Cited

Cases
Genuine issue of material fact regarding insured's
liability as harborer of lion which mauled child prec-
luded sunimary judement in homeowners' insurer's
favor on issue of coverage; there was evidence fiom
which jury cotdd find that lion belonged to son and
ihat, even if son did not ask permission to keep lion on
mother's farm prcnuses, mother was aware of lion's
presence by virtue of her weekend visits to premises,
and thus that modter pcrmitted or acmtiesced in lion's

presence.

12 Lnsuranee 217 ° 12356

'17 Insurance
? 17ti V 11 Cove.ragc--Liabi 1i ty Irvsurance

217XVII(B^ Coverage for Particular Liabili-

ties
217k2353 Homeowmers` Liabilitics

217k2356 k. Patticular Esclusions. Most

^ited Cases
(Fonncrly 2171:2275(19). 217k435.36(2))

"Off prentises exclusion" in homeowners' policy,
under which liability coverage did not apply to bodily
injury "arising out of a premises" owned by an insured
that was not an insured location under policy, did not
preciude liability coverage for insured's alleged lia-
bility for harboring hcr son's lion which maulcd child
after escaping from her farm, which was not listed as
instued location t:nder policy; distinction existed for
purposes of causation between ne-uligent pcrsonaJ
conduct, such as harboring, and dangerous condition
of preinises, and exelusion related to candition of
prentises and not tottlous acts committed thereon.

'*318 Thomas E ienlspnd W. F3eniasnin Hood.
Dayton, for appellee.

I3rucc S. Wallace, Mt Orab. for the Guillennins

Carl W. Zugelter and Ronald ^A _`. SUrnaan:an- lr.,
Amelia, for appellants, the I:iinbcrlys.

BROGlAN"C. Presiding Judce.

Appellants, Lee Jolur Kmnbcrly, a minor by and
throuuh his father and ncxt friend Ronald Kimbcrly.
Sr., VirLinia Kimbe-ly, Ronald ICimberly, Jr., a nrinor
by and throueh his father and next friend Ronald
T:itnberly, Sr., and Ronald Kimberly, Sr., appeal from
agruttof sunni2aryjudgnent by the 1\Qontgornery
County Court of Conunon Pleas in fzvor of Amcricau
States Insurance Company (°American States"), ap-
pellee herein. The n'ial court awarded summary
judgment upon Anierican States' action for declaratory
relief, in which the coinpany claimed it was not bound
under the tcrms of its homeowner's policy to extend

ri50 coverage or a defense to itsinsured, Alverda
Guillermin ("Alverc9a"), defendant below.

American States issued a homeoumer's policy to Al-
verda which was effective from Decetnber**319 20,
1992 to December 20, 1993. The policy insmed AI-
verda's residence, located at 320 Ashwood in Dayton
(tlre "insured tocation"). Alvcrda also owns a fif-
ty-two-acre fann in Brown Courity, Ohio. The policy
did not include the fartn witl2in its c,.ovcravc teims.
Although Alverda did not reside on the farrn and otily
visited there i.ntermittently, she pcnnitted her sons,
Jerry Guillermin ("Jeny") and Ronald Guillermin
("Ronald"), defendants below., access to the farnr. Tlie

sons testified that they kept horses and oihet- animals

Otr the farm.

On Augntst 8, 1993, Lee John Kimberly allegedly was
attac-ked and mauled while on property occupied by
the Kimbedys by a lion that the appellants claim es-
caped from rVvcrda's farm. The Kimberlys filcd suit
against the Guillermins on Septennber I6, 1993, al-
}cging that, with Alverda's permission and Ronald's
assistance, Jeny harbored the aninral on the fann. The
Kimberlys charged tliai the Gtdllcrnrins were neeli-
gcnt for allowing thelion"to remaiu unattended on the
premises without sufficient precautions to prevent _it]
from leaving the prenuses." The Guillermins souaht
covcraee and legal defense mrder the terms of Alver-

t; 2010 Thomson Reuters. No Clain o Orig. US Gov. Works.
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da's homeo«mcr s policy.

On April I2, 1994, American States sought declan-

tory judgment in the ,'v9ontgomery C:uunty Court of

Common Pleas.'Che company alleoed that it.vas not

obligated to provide eiti2er covetase or de-fense for the

Guillermins under the terms of the policy. Amcrican

Stxtes asserie.d two theories: (1) that Jerry and Ronald
were not "insureds'; and (2) that Alverda's farin was

not an "insured location." Following discovcry,

American States and the Kimbcrlys filed motions for

sunnlrnre pdgmant and their respeotive memoranda in

opposition to the motiotvs. In addition to tlscir assertion

that Jerry and Ronald were `insureds ;' the Rimberlys
also claimed that the po1iey should cover Alverda's

allegedly tottious act of lrarboritlg ihe licin on her

propet'ty. The trial court detenmined tlrat neit:her son

was an "utsured" unde- the policy and that the farm

was not an "insured location." The court did not ad-

dress the Iiimberlys' elaim of coverage based on Al-

verda's purported harboring of the animal. The court
ganted American States' motion for sunimary judg-

ment and denied the ICimberlys' surnnr.zry judement

motion. From that judgment, the ICinrberlys appeal.

The Guillermins did not take an appeal from the

judgme.nt.

7ve. consolidate the appellants' two assignments of
crror for our analysls.

"1. The trial court cn-ed as a nratter of law in granting
Amencan States' motion for summaryjudgment.

1:31 "TI. The nzal court erred as a matter of 1aw in
denving appeilants ['] (the Kimberlys['] ) motion for
summary judement."

The F:imherlys present two issnes for our disposition.
First, tlrcy atgue that Jerry is a resident of his mothcr's
houselrold atid, thcaefore, is an "insured" ttnder the
policy. The Kiniberlys do not argue on appeal that
Ronald is an "insured." Next: they claim the policy
should cxtend coverage to Alverda's allegedly tortious
acts. Arising necessarily fi-onr their second issue is
their arilLiment that the policy exclusion to paytvent
for personal liability or medical treannent for " 'bodily
injury' *** atising out of a prcmises *** owned by
ari'insured' 'f ** that is not an `insured location' " is
inapplicable under the facts of this case. 7'lie appel-
lants do not challenge the trial court's finding tllat the
farm is not an "insured location."

P,iae 4

Before a court may f`rant sunrtnary udgtnent, tlie

successful party must satisfy a dnee-prnnged test:

"The apposiieness of rendering a summary jud-ment
bim,cs upon the tripartite de-monstration: ( 1) that there

is no gcnuine issue as to anymaterial fact; ( 2) tha: the

moving party is entil]ed to judgar'tent as a matter of

law; and ( 3) that reasonable minds can : ome to bLLL
one conclusion, and that conclusion is adverse to the

party aeainst whom the motion for sumunaryjudannent
is m2tle,who is entilled to have the evideixecoia-

suued most strongly in his favor." Hurless n. H'illr.r

Dav ffarehor.t.tnu, Co-.L19781. 54 Ohio St.2d 64-06_S

0.0 °d 73. 74 375 N.E?d 46. 4Z See, also Ci.R.

5C,). . . . . .. . .. . .

Because it avoids a tiial, sunnnary jud<,ment circurn-
vents the normal litigation process. Therefor°, "tlie
burden is stnctly upon ""320 the moving party to
establislr, through the evidentiary material pennitted
by the rule, that there is no gcnuine lssue of material
fact and tlrat lie is entitled to judgrnent as a matter of

lativ." A_1 UA Ent.. Inc_ v. River Pface Conanvurrity
Urbmn Redev Corn- (19901. 50 Ohio St_3d 157, 161,

^53 N.E.2d 597. 601.

[ Once the movant meets its bnrden, the nonmoving,
party niay nol simply rely on the mcra alleeations of
its pleadings to survive a nrotion for sunnnary judg-
ment, but must set forth specific facts showing there
eYists a cenuine issue for detertnination at trial. Sa-

ans'7^^ v. Ctevelnnd ( 1983). 4 Ohio St.9d 118._119=4

OBR 364. 365. 447 r`.E?d 98_99. Moreover, r_he

nonmoving parry nrust produce evidence on any issue

for which it bcars ihe burden of production at trial.

(f rne i i(achor 19cdia. I td. rfTexus (1991),_59 Ohio

St3d 108. 570 1t.L.2d 10Q^_ ptragraph tht-ce of the

syllabus; Rradr r. First Bapti.ct Chx^*ch o(_Gennan-

to»n Ohto (1993L 89 OhntApp.3d oR _3,3, 624

N.B3d 737_741. jurisdictinnal motion overnded

(1993 ) , 67 Qliio St.3d 1506. 622 \ L)d 654. Courts

have interpreted Wing to tnean that the noumovartt

must produce evidence on "any issue upon "552

which the movant meets its initial btuden." S_eivarl 1%

6.1-'. Gondrich Co. (1993). 89 Qhio Ao.3d 35, 41.

623 N.E.2d 591 595 jtuisdietional motion overrtded

(10931. 67 Qhio St.3d 1489. 62I N.E.2d 410. Sec Pew

v_ Cobblestone_ lnc. (Oct. 17. 1991). IVlont_qmcrv

App. No. ] 2490 _utmenotted 199111 L 21(,u]3.
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12 L-lecause a trial court's determination of aunnvaty

judgment concerns a question of law, we apply the

same standard as the trial court in our review of its

disposition of the motion; in other words, om- review

is (le novo Chrfdrer s 1 rcd. C'tr 1'P'arr7s 19931. 87

Oiiiq..._APP ,d504. 508, 622 N L yd 692. 695, luris-

dietional motiou overruled 1( 993)_ 67 Olsiq_ St_3d

1481. 620 N.E.2d_554. We "accept the evidcnce

propcrly before [us] and, with respect to the nrerit

issues involved, construe the evide.uce most snongly

in favor of the claims of the party a_ean st whom the

motion is made." llrrr 1 ineltaitv_3 dJu(dle:ct(ner (h9a2,

321993) Vloma?on^crv AoU 1N0 13575 m2reporte4
1993 WL 81827 Therefore, our decision, like the nial

court's, is founded on fhe record before us, incluaing

the evidence submitred by the parties in support Of

tlleir respective positions.

I-')] Similarly, since the intetpretation of au insmance

contract is a matter of law, Ncrriomvide Mut. Fire_Ii2s.

Co. r. Gumatt Bro_e Farrrt (1995 _ 73 Qhio St.3d 1(17,

108,652 N.E.2d 684. 6ft-5,.Jolen.son_n. Lincnha Natl.

Li e hts. Co_ 19901. 69 Qhio A?t):M249 254 590
N.E.2d 761, 764 we revicw its ternisde novo, Gtenucn_

Bros. Farnz. 73 Ohio ^,t.id at ) 08_ 652 N.B.2d at 685,,

ctting Ohio Bell Tel Cn v. Puh Utrl. Conzma 79
64 Ohio St.3c3 145. 137. =93NLF.2d 2S(i,_4^ RFhen'
consu'uing the provisions of an insurance policy, we
arc miridful that "[g]enerally, *** words in a policy
must be given tlteir plain and ordinary meaning, and
orrly in sit.tatious ^ahere the centract is ar_nbim3ous and
thus susceptible to more than one meaning must Ihe
policy language be liberally c.onstrued in favor of the
claimant who seeks the bezefits Of coverage." Srate
Farm Auto. Ires. Co. u Rose (1991). 61 Ohio St_3d

^'8 531 >`32 _ 575 ' F Zd 459. 44 ovcrruled on

other urounds by Scn oie r. C r rPnge lvhrt Jn.r Co.

(1993(,7 ob1o St.3d 500. 6701v,E.2d 809. Accord

Leber v, r^'M jl9°c' v0 ril c d 548 5i7_ 09

N.E.2d 1159. 1165 ./jirzx :._7Vation^aide Lts. Cn_
(19SS1. 35 hio 4t d1l18. 519 h?_ti.2d 13R(1 syllabus;

Buckevc C7no y lits Co V. Pr-it e "19741. 39 Ohio St.2d

ri5. 99. 68 0 C) 2d S6 ^,8._=13 N E,2d g44 _846:0lrio

1 annen hu Co_v- IdhzeMt (]969 17 Ohio St.)d 73.

78_460.0.2d 404406. 246 .\ L2d 552. 554.

The oonecpt of strict interpretation applies with
"greater force to tanguaoe that purports to limit or to

qualify coverage" ITat}irac v_,BroWn (19)4 .97 Ohio

;yp u 3d 160. 164. (,46 NE_2d 485_4S7, d3scretionary
appeal notallowed in (1995), '1 Ol io SL^d 1458. 644

paee 5

N.E.2d 1030. "Ho,,vever, the rule of strict consn-uction

does not permit a court to change the obvious intcnt of

a provision just to impose coveraec.' '-53H)chud

Enr inCorn. v. Snhere Dr nhe Ins Co._ Lrd. ( 1 992). 64
Oliio St.3d 65.. 665. S97 \ e 2d I(196. 1102, certi-
- -- -
orau denied 11 992l 507L S. 987. 11S.Ct.. 1585, 123
L.Ed.^d 152.

**3?If41 Initially, we address the mattnr of ,lery's
status as regards the policy. The policy defines in-

surcd" as "[Aiverda] and residents of your houselrold

who are "' ** yot6ielativcs." lhcieis no question but

that 7erry isAlverda's son and, therefore, her relative.

Thus, the issue is whether Jen-y is a"resident[ ] of
[her] honsehold" The term "hoasehold" is not defined

in the policy. The plain and ordinaty meaning of this

undefined tcrm is "`*"' * those who dwell under the

same roof and compose a iamiiy: s` s' * a social unit
conrpriscd of ihose living together in the same dwel-

ling place,' "Slrectr v. 61<.lni_hzs. Co. (19841_, 11 Ohio

St.3d 162. 16)6. 11 OP,R478. 481. 464 N.E.2d 54
548, quotnrg Webster's Thitd New International Dic-

tionary, or, alternatively, "'the inmates of a house
collectively; au qrganized family, including scrvants

or attendants, dwelling in a house; a domestic estab-

lisltment,' ".State Farna Fu c & Cas C'n t, Davi.dcorr

(19931. 87 Ohio Ann.3d 101. 106. 621 N.L-2d 887,

891, quoting tlre Oxford Bnglish Dictionary, motion to

certify record overnuled (19931. 67 Ohio St.3d 1A38

617 NI.E.2d 688. Similarly, the plvase "resideu of

your houselrold" has baen defincd as referring to "one

who lives in the home of the named insured for a
period Of some duration or re«ularity, although not

necessarily there permanently, but excludes a tempo-

rary or transient visitor." Farrners Ins of Cohmlhrrs,

nc. v. Tavlo (1987).39 Olno4p3d 68. 528 1<.S.2d

968 syllabus. The Sl+ear cour[ also stresscd Ihe non-

temporary nature of the domestic tivmg an-angements

as a factor when determi::;ng ff relatii,es are mernbers

of ihe same household. Slicar_11 Oluo St.-' d at 166

11 OBR at 481 464 N.P 2d at 548.

L5] The evidence presented by the appellants fails to
establish a genuine issue of material fact regarding
7en}''s status as en "insttred." Viev°ing the evidcnce
most favorably for the appellants, we conclnde that he
is not covered by the policy. He testified at his depo-
sition that he was born in 1951. Since 1993, lie lias
lived in Arcammu with his children and their motlier.
I-[owever, lie lists Itis mailirrg address as 320 Ashwood
in Dayton-his mother's address and the policy's "in-

rc 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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sured prernises." Jerry has stayed witli his mother at
the Ashwood residence on an "inconsistetrt" or "oc-
casional" basis: lie tnsided with his mother conti-
nuousiy for a tnontli at some time between October
1993 and October 1994; he staycd with Alverda for
two davs between August and October 1994; he
moved in and out of her lionre up to six times since he
was eightcen-onc stay conld lrave been as long as ten
months. Scrry kept bedroom furniture and some
clothes at the Ashwood residence. Furthertnore, he
pcrfotms remodeling work and other chores at Al-
verdai s residence, "ch€cl.s or,- ner at difterent times,
and regulatly stops to pick up his mail.. Nevertheless,
hestatad: "Ashwood is a;7aihng'594 address. Tltat'.s
mv mother's. Im not aetuaily livin« fliere. I'rn living in
Arcantun."

The appellants argue that this evidence is sufficiant to
raise a rriatctial question regarding J erry's status as a
t-esident of Alverda's household or, at the very least,
establishes an issue of dual residency. We disagree.
AlthotuAl courts will consider other factors when
deterinining whether an individual is a resident of the
insurcd household, including mail delivery and sto-
rage of belongings, Davidson, saspra, and the layout
and use of the residential dwelling, Rettx-ack v.

ghnarn:^ Rod Allit. Ins. Co_ (19911._72 Ohio Ap .3d

708_710-711j95Iv.E.2d 1007_ 1008-1010 thepri-

maryconsicteration is the nmrtemporarynature, Sliear,

szcpra; Toylor, supra ; t^ °a77 4s (1969L 19 Ohio

At^h.2d !52. 156. 48 n(l 2c3 26^ 2G5, 250 Kr zd

417 419 or regtilatity of the living arrangctnents,

Bzrnc•h ) Nat.rornwide-,Mw /ns. Co. (Jan. 11. 1983).

Mgnteotnerv App No. 7897, untcpprted 1983 WL

50 14.

The appellants' evidence does not establish a genuine

issue of an uitent to stay at the iusured premises for

ntore than a temporary pcriod. Although Jcrry re-

ceived his mail at the Aslnvood address, hc testiGed

that Ifris was for his convenience so that he would not

receive mail at tnorc than une location. Thc appellants

did not present any evidence, that Jerry's one-month

stay with his motbcr between October 1993 and Oc-

tober 1994 was intcndcd to beanvthing otherthan part

of a pattern of "inconsistent," "occasional," or irre-

eular visits. Phrdtennore, the Kinrberlys did not show

that this period was effective on "322 the date of the

mauline_, let alone within the applicable policy period;

tlre same nray be said for his extended ten-month stay,
which occurred sometime after his eighteenth birth-

,c 2010 Thomson Reuters

Paee 6

day. 3t,te do not find the .stora,e of some clothes or

furniture at his mothcr's residence, alone, persuasive

on ttns issue. Moreover, Jcny's statement that lie lives

in Arcanuiv is compelllng evidence that he did not

intend these visits, at least those beginning in 1993, to
be inore than temporarp arraneements. Therefote, we

conclude tliat the appellants failed to raise a genuine
issue of material fact on this matter.

The appellants maintain that this evidetrce is sufficicnt

to survive summary judgment on this issue because it

iaises a question of:ieriy's tiaai residency. Dual tesi-

dency was recognized in Trndor wprcz, 39 Oliio

App3d (8. 70 71 5-i 9ts F 2c3968 969 9?(i_ hut thc

clearmajorityofcases apply'nrcthispuictpleinvolves

"minor children of divoioed parents." Scill v. Fol-

(19941. 67 Olrio Misc.2d 67. 69- 644 N.E.3d 1133,

135.

"After reviewina Ohio caselaw in this area; we bave
discovered thai twopromine.nt factual eieinents appcar
in a majority of the cases in which a minor is found to
be a dual resident of separatc houselrords: (1) the
minor has divorced parents with whom the minor
altenateiy resides under a custody or visitation ^555
arrangeni.nt; and (2) the nunor's daal resiclency ven-
efal1v involves a consistent living pattern between the
two hm.iseholds which exists for a period of some
duration or regularity.' 9roolcs i^. Pin aY's^Wfral Sne-
caaldv Ins. Co. (.1u1v20 1994J_ Sutnmit App. No.
15619 vnre~1 d,I99a \fi t_76 68 d:,.:,retionmy
appeal not allowed in (1994). 71 Ohio St3d 123. 642
NF.2d 388. See, also, Sreerle<rar v. lvfidri,estern /n_
dcmn C'n_.(1980). 44 Ohio Auu.3d 64. 541 N.E.2d 90,
motion to ceatify record overruled (1988)- 37r)hio
St d 712 532 N.E.2d 142:Taylor, satpra; UnimriOhlo
htti Co. 1_ Bnlin (Apr. 11. 1989). NLamt Anp ho $s

27y untcponed_ 1989 WL = 5885, juri.sdictional
niotion overruled (i9891. 46 Oihio St3d 705. `45
iy F2d 1?$3 Brlin v_ State Anto. Nlitt ]n.s. Co. (Mar.
2s 19RX)_ Mianti Ap}s. No. 87 CA 46, umeportcd,
1988 WL 35291.

The appellants cite Zie>ler r. UVoriuncin (Mar. 30,
1994), Musl rn un App . Np _93-28_ umeuorted. 1994
lhtL 140755, for the proposition that dual residency
may apply ro emancipated childron. hr Ziegler, the
comt affrnted a summary jud^-,ment which found that
the emancipated son of the insurcd was covet ed b^^ the
insured's autotnobile insurance policy. The court held
that the son established dual residency when ]re testi-

o Claim to Orig. US Crov. Works.
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fied that he resided In his parents' household twen-
ty-five percent of the time, and at his girlfriend's re.s-
idence seventy-five percent of the time. The son also
received lris mail at his parents' home. The coinY rea-
soned that the emancipated status of the son was "a
disrinction without a difference" because thc son was a
relative of the insured, and the policy Ianguag,e did not
"resirict covet-aee to exclusive residents fof the in-
sured's housdtold], or *"" allow dual residency only
concerning minors." Id. We need not reach the is.suc of
dual residency for emaneipated clrildren because, for
the reasons pi-eviouslv stared;we fiiid that the appel-
lants did not produce evidence of a regular pattern of
residency approximating that found in Zieoler.

Vv eturn now to the isstte wliich the trialcourt declined
to eddress: whether the policy extends coverage to

Alverda based on her allegedly tortious condttct. Sec-

tion Two of the policy delineates the liability coverace

("Covern4e E") provided by Atnet9can States. The

policy extends personal IiabiGty coverage and defense

"[i]f a claim is tnade or a suit is brousltt against an

'insured' for damages because of'personal injury' **

* caused by an 'occuncnce' to which this coverage

applies[.]" There is no question but that Alverda is the

"insured." The policy defures "personal injury" as

including "bodily injuty," which it designates as "bo-
dilv harni. siclaiess or disease, including required care,

Ioss of services and death that results." The policy

defines `occurrcnce" as "an accident * which
resuits, durin, the policy period, in personal

injury[.]" This policy section also provides medical

payments ("Coverage F") "to a person ofTtbe'insurcd

locatiou`, if the `bodSly injury' ""* is caused by an

aninral owncd by or in the care of an'insured'."

'*323"556[6]D, Generally, an oecurrence whieh
gives rise to liability coverage is construcd as an event
fnat occurs outside the expec.tntion ofthe insured:

"[Ajn 'aceident' is an event proceeding from an un-
expected happening or unknown cause without design
and not in the usual course of things; an event that
takes place without one's expectation; an undesigned,
,sudden, and unexpected event; an event which
procceds frmn an uuknown cause or is an unusual
effect of a known cause and, the'efore, unexpe.eted."
7orrrrrttt v N4.c"fie d Cos. ( Scpl. 18. 199S1 Jefferson
App, '.Jo 94 J 4ft._unrported 1995 y1rL 5^7072.

"[T]his court finds that the word 'occurrence,' dcfined

e7

as 'an accident' cvas intended to mean just that-an

tmexpected, unforeseeable event." F.rmdoll t1. Grom<-^e

Mut. Cas. Co- (197911 f^7 Oltia St.2d ?,. 28-29_ 11

0.O3d 110. 112 3R5 N.E.2d 1305. 1307. Indeed, the

typical policy definition of an "occurreuce" includes
tenns thatindicate that the "accident ** s` restilts in

injury or datnage vrhich the insured did not intend or

e::pect." I-lvhud >acrin. C'mn._cra. 64 Ohio St.sd at

666 ^97 N.E 2d at 1 102. Although the American

States' policy deflnition is less extenslve, we construe
"occuncnce" here in the same fasiiion: an accident

tiiatthc insured did not;n.cnd orcxpect. lf Alvcrda
harbored the lion, we conelude that her actions would

constitute an "ocem7ence" accerding to the policy

provisions.

For the Kini6erlys to stuvive sunnnary' judgment, v^e

rnust find that thcy have raised a genuine issue of

material fact on the question of whether the policy

extends coverage to its uisc'ed upon the al.lecations of

this unfoitwnate incident. See f Telerred ith.rl. hls. Co.

n. Thmm cor 198ti1. ?3 Qhio SL"3d 7R _RQ:?3 OL'R

20R 209. 491 N F0d 6$8. 690 (insurer lras dut}+ to

defetid when allegations of eomplaint bring action

within policy coveragc). We believe this entails rwo

separate analyses: (1) whetlrer, based on the evidence

presented by the appellants, a genuine issue is raised
regarding Alvcrda's liability for the lion attack; and,

(2) if so, whether as a matter of law, any policy ex-

clusion relieves ?.meric•an States of coverage.

If an issue exists as to Alverda's potential liability, it
must arise upon a sbowing that she was a lrarborer of
the lion, which the Kitnberlvs alleeed her to be in their
underlying complaint. At cotrnnon law, a harborer of
"a wild animal *** is subjeet to the sarne liability as
if he were in possession of it." 3 Restatcrnent of the
Law 2d,'lbrts (1977) 24, Section 514. A"harborer" of
an animal is disiinguished from an "owner" or a
"tcccper" because "`[i]n detcrnrining tvhether a person
is a"harboter" "0 * tlre focus shifts frorn possession
and control over the [animal] to possession and control
of the prennses where 1]le [anitnal] lives.' " Flirnt i',

Hqlfirook (1992}. 80011o Apn3d 21. 25 60S N.E.2d

809 812 quotmg t7nrlst}3._Frurr:^ (Mar,13. 1902).
VJilliams Aop. No. 911r,?M000008_ unreported. 1992
RIL.__._48532, jtaisdicticnal niotion ovemiled
''°557f 19921. 64 Oluo St 3d1443, 596 'v,L.2d 471.
"lhus.a haibore.r is one who has possession and con-
ttol of the premises whe-rc the [anitnal] lives, and
silently acquiesces io the [animail's] presenee." ld_,

K^ 2010'I'homson Rcuters. No Cla n to Orig. US Gov. Works.
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citine Seneel r= 44tzddns IC.P.1945). ;1 0.0. 201. 16
Ohin Suup. 137.

1^119] We are aware tltat Comment r+ to the Restate-

ment may be read rn prcc.lude liability as a harborer in
smrte situations. The cotmnent points out that, typi-

oally, liabilitv turns on wbether the animal is brought
intothe harborcr's household_ See 3 Restatement of

ihe Law 2d. Toris (1977) 24-25, Section 514, Com-

rnent a. In this irtstance, we do not follow that ratio-
¢ale. Although Section 514 applies to harborers of

wild or "abnotniali}' dangerous domestic aairnal[s],"
dre conmient raises hypothetical siritations ntvolving
dogs. At corrmton law, lcnowledee of a dog's danger-

ous propensities is a prerequisito to liability as au

owner. keeper, or harborer. See Mc^7arlt Te ar. YN, Stcstes

Irnnor7 C o. (1995). 72 Ohio St ;d 534 „7. 651

N.E.1d 9^7, `i59Sora v Kerciaelich ( iyn:^l. 2 Ohio

,7 OBR 692. 692 443 L.3d 509,St.3d 146. 147-
^lO:Haves u. Smitla ( 19)0). 62 Opio St. 161. 56 N.E.
S79 paragraph one of the syllabus; Flii rt 80 Ohio
Aly.3d at 26 608 N.F.2d at 812. Where wild animals,
such as lions, are involved, the corrunon lawimposes
strict liability upou owners. keepers, or harbores,
fol]o^ain<^ Rp7ands t hletdre(1868), L.R. 3ILL. 330.
"324Morricon v,. Nolarr ArrpUNernercl Go. (May L.

19851-hlushtr,^m Ar^}t No_-CA 84-31. unre orted.

19R5WL 927 G(Ttnhin, J., dissenting). "No member
of such a species, homever domesticated, can ever be
regarded as .safe, and liability does not rest npon any
exnerience- with the partictilar animal." Prosser &
Keeton on Torts ( 5 Ed.1984) 542, Section 76. There-

fore, since lalowled6*,e of a Nvild animal's vicious ten-
dencies is presnmed, nothing is added by requning a
harborer to g_ain personal esperience wifh ihe anunal
by btinging it into the lrarborcr`s household. lvtere
acquiescence to the animal's presence ou the prenuses
is sufficient for a hau-borer's liability to attach. Cf.

Pnr-es. 62Ohio St at 1^3 ^G A E. at 882 ( "One may
thus negligentty keep and harbor a vicious do"-
lator+riuv him to be such, without being the owrer of
the animal; and he may thus keep and harbor a vicious
dog without even owning or controlling the premise,s
where he may be kept, and be may be chargeable with
nouce of thc vicioustress of the dog tlnough his ue-
icc.t to take notice of its vicious liabits.").

'i{I Firsl of all, we conclude- tltat Alverda is not en-
titled to coveaee for medical payments pursttant to
Se.etion Two of the policy. 'I'he policy terms proor I de
medical payments "if the 'bodily injury' **" is

Paee 8

caused by an animal owned by or in the care of an

`insured.' " The 1Cimberlys complaint charced tltat

Aiverda "allowed [Jeny and Ronaid] to keep and
harbor a wild lion on tlic premises and failed to take

any action to renovc ilie lion from said premises."

The Iiunbe'lys do not asserY. nor do they present any

evidence to sitow, that 1;S7S Ah^erda tN^as an otn•ner or
leeepe,r of the lion. Coupled with our findine that Jerry

is not an "insured," thcre is rto question but that the

lion was not owned or cared for by an insured. The

t:rial court providently gnanred summary judgment on

this issue. . . . . .

yl_11 IIowcver, we find that the appellants havepre-

senied a genuine issue of material T3ct recarding A]-

ve.rda's liability as a harborer.fhe evidence, consuued

in favor of tlieICimberlys, shows that Alverda ac-

qttired the B;cwn Cottnty fann in 1978; thiity-seven

acres of the land are farmed by a tenatrt farmcr; the
farm property is improved with a residence, bara, and

some outbuildings; Alverda visits the property regu-
larly; Alverda pcrmitted .ierry and Rona]d, at their

request, io keep horses there; aeny kept one lion and
two tiges In chain-link eages on the propeYty; and

Jerry bnilt five cages, measuring ttt enty-five by iii'ty

by twelve fect to house the cats.

Alverda testifted that slre had no indcpextclent know-
L°dge of the wilcl animals that .leny owned and kept on

the fa.rm property:

"[THOMAS JENhS, Plaintiffs Counsel]:

°, *" Jcny had smne exotic type animals down there;
some tieers artd a lion_ is that your undersianding?

"[ALVERDA]: I understand 'ne did, but I never was
down there enouIh acluatly to knoNc^ wha-t he had.

°Q. I take it you never saw them?

"A. No.

"Q. They were not your animals?

"A. Vo, they weretit.

"Q. "1'liose were Jerry's tigcrs and Jetry's lion?

"A. IrJhatever he had there wcre his.
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"Q. And thcy were not yomanimals'?

"A. No.

"Q. Did vou have any tnterest in those aninrals of a
financial way?

"A. No, because I didn't know exactly µdtat lie had
down thee.

"Q. Did you have any control over those artlmals?

'4. No."

She also testificd that Jeny did not ask hcr permission
to keep tlte cats on lrer property, as he had witli lhis
horse; Jerry originally told her tlle cages were built
*559 to house ostriches; she saw the supportposts for
the cages, but never saw thc ca;es themselves; and she

never heard any rmusual noises.

In response, the Kirubcrlys subntitted af;adavits from

new,hbors of Alverda's farm. 'fhe neighbors testified

that Alverda visited lter farm "7egularly almost every

weekend .since before 1992" and that tlrey were aware

**325 of the presence of lious and tieers on the. pre-

mises because (I) for two years prior to the attaek,

they could hear the cats fioan their residence; and (2)

one neighbor was on Alvada's farm approximately

tluee monihs prior to the mauling and was able to

"observe large cats;' altltough he was unable because

of his distance fiorn the cages, to deterniine whether

the cats were lions or tieers.

Jerry testified that his lion did not attack Lee John
J;imberly. In addilion to Jerry's assertion lhat tbere are
other "cat compounds" in the vicinity of Alverda's
fann, he clanned that lie had no wild cats at the time of
tlre attack. He stated thathis lion died more than a ycar
prior to the incident and that his tigers died tknee
months hefore the attack. The appellants presented
affidavits of the Brown County Sheriff and a deputy
shcriff. The officers testified that they responded to
tite rcport of the mauling; wliile the deputy was at the
scene. Ronald an-ivcd with a tranquiliz.cr ;un aud
"stated that it was his brot9ier's lion"; whcn Ronald's
attempt to tranquilize the tion failed, the offrcers killed
ft: Ronald became °irate" and "hosti.le' ; the officers
visitcd Alverda's fatrn one or two days later; the dcp-

Paoe 9

ttty observed the caged area, saw a dead chickcn which

had been there "a day or so" and °quite a bit of fur

arotmd the cage"; the lion the offrcers killed "haci tnost

of its mane eone"; the deputy believed an animal or

animals had becn in the caee wit]ain the prior foa-
ty-eieht hours; both officers saw a"hole" or °separa-

tion" ut the caeed area, "about the width of a lion's

body"; the cages were iocated between one hmndred
and tlnee hundred feetbclrind the house; and theie was

a clear view of the cages from the hotrse.

wexnclude tht tl:is eile tceis s iiicieait to raise a
genuiue issue of material fact regaiding Alveeda's
liability as a harborer of the lion. Our review of the
evidence indicates that reasonable minds could differ
upon whether Alverda pernvtted or acquiesced in the
lion's presence otr lrer fartn. We also find that the
Kitnberiys have raised a triable qucstion on t17e issue
of whose lion attacked the victim.

1121 The key remainine, issue ie wlrether the policy's

coverage exclusion of liability covcrage for °'bodily

injury' **, arising out of a prcrnise.s * * * ovarcd by

an `insured' *"` * that is not an 'insured location"' is

applicable to deny coverage based upon these facts.

T`ha appellants argue tirat the exclusionary languacc

should be interpreted to require a direct, causal link

between the injmy and some condition upon the land

before American States can deny coverage. The
Kiniberlys claim the exclusion *'s not effe.cti<<e be cause

±he injmy, can be *560 attrihated direclly to Alvcrda's

alleged neelisicnce, and not to any condition upon the

land. The appcllee urges us to construe the proN^ision

as benig effecnve because of a direct, causal cotmec-

tion between the injury and the alleged harborute of

the lion upon, and the lion's escape fiotn, the farm

property; in other words, the injury arose out of the

premiscs because that is where Jeny purportedly
cased ihe hon. I-wrthert-norc, Arnerican States areu.°s

that the risks associated with ownership of a farrn sixty

to seventy miles discant fi•om the utsured pemises

could not have been witlain ihe bareain agre.ed to by

the parties.

Botlt sides have directed us to cases, primarily frorn
our sister jurisdictions, in support of their positions
ld$i1e there arc no Ohio cases on all fotns, the
Cuyahoga County Court of Appcals construed a
sonrewhat analogous policy exclusion i.n A%onwm1w1e
A7a1. fFre has. Co. v. 7ixer (19$6)_ 29 Ohio All .3d

7 1 29 OBR 43 503 \ F?d 212. 7'11717er involved a
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wron<_=ful death action filed aeainst the estate of the

it:surcd. The court of appeals reverscd a findine of

sunmzary judgment in favor of the insurer because it

Ibtmd, iruer tdin. that the allceedly torlious conduct by

the insured arose out oftlie "'ownetship, maintenancc

o: use of the rea] "** property.' " Jd. at 77_29 OBR at

97, 503 >v.L..2d at 217. "'Arising ont of iltc ownership,

maintenance or use oithe real *** ptapcrty' «ener-

ally means 'flowing from' or 'having its oriin in.'

The plsase eencrally indicares a causal connection

with the insured property, not that the uisured pre-

tiiises be the }iioximate cause oftliein_7uty." )tt.at

para^raph focnof the syllabus. See "*326Natzonwilie

lits. Co. v..4uto-ON ncts 44t4t Inc Co . (1987)37 Ohio

Aup.3d 194 ^^5 \ L d^i)S, at paragraph two of the

syl1abus, motion to certify overruled (Sept. 2, 1987),

No. 87-941, unreporred (causal connection, not

proximate cause, must existbeiween accident or h1-

juty and °ownership, maintenance or use" of insured's

vehicle, when consu'uing automobile insmance policy

covering damages "arising out of the ownership,

tnaintetance or use' of insured's vehicle).

The Kitnbertys rely primarily on Litir Mui_ )ns- Co. ».

Brarrcb (7foATp.`977)561 S.W.2d 371in suppott
of their interpretation of the cxslusionary language. In

Bizarrch, the insured's dog bit a gnl while it was te-
rhe.red on the insured's business p:opcrly-prape'ty that
was not cove.red by the terms of the insured's home-
o.vnc;'s pol;cy. Although ihe policy provided liability
coverage for an "occutrence," the insurer won a dee-
laratory jud_ment in tlre. trial cotirt based on a policy
axclusion for "bodily i.njury or propeny damage aris-
ing out of any pretnises, otlier than an instired pre-
nrises, owned, rcnted or controlled by any insured."Id.
at 372, fu. 1. The appellate coart reve'sed, frnding that
"***'premises' in connnon parlance smd in the
policy itself contemplates the land and more or less
permanently affraed structures cotitained ihereon. lt
does not contcmplate easily moveabie property which
may be locatcd on the pmpcrty at a''961 given time or
cven on a regular or pennanent basis. tV do;, whethe
permanently kcmreled or tethered on the property, is
not a part of the prennses.

"It cannot therefore be said that a doe bite arises out
of-ori,inates from, grows out of, or f1ows fiom-the
pretnises. That it ocetus upon the premises does not
establish a causal connection betwe.en the bite and tlte.
premises. We find that the language used does not
c.ontemplate that the exclusion applies to liability

pane 10

aris6te from a doe bite occurrinc on the **'" busuness
propcrty. " " * " (rt. at 373.

The court found ihat the policy provided two types of
liability coverage: "first, that liability which ma7 bc

incurred beeause of the condition of the premises

insured; secondly, that liability incur-red by the instu'ed

pesonally bccause of his [ortious personal conduct.

not othetwise excluded-" )d. at 374. The court noted

the policy limited the geographic scope of the fornier
cove.raee, but did not so litnit the latter coverage:

" *" * There appears to be little reason to exclude

personal tortions conduct occurrin; on owned but

uninsured land, as little cotre1ation exists henvecn

suchc.onduct audtheland itself. Liability for injurics

caused by an aninlal owned by an insured arises from

the insured's personal tortious conduct in ].arboring a

vicious animal, notfrom atiy condition of lhe premises

upon which the animal may he located. Id.

Accord hPF,9 A1tcG Ins. Co. t=. Py,re (Mo.App 1940),

612SW.2d2.

In Lanoere v. Fir_e72art'.c Fznad Ant Ins._ Cos.

(Minn.19791 a7fs N.1A'2d 49. a minor ctnploye.e of

ihe insured's u-ocery store brolce into the insured's

locked office and took one of several bottles of

whiskey that the irtsured had received as Chrisfrnas

gifts froni suppliers, but had nnt yet taken home. Later

that night, another minor drank some of the siolcn
liquor and was involved in a subsequent traffic acci-

dent. Neither Lanoue's business liability insurer nor

the provider of his homcowner's policy agread to

defend against the dram shop complaint filed against

him. Pireman's Fund claimed an exception under its

Itome.owner's policy for "bodily iqjury or property

damaee atising out of any premises, othcr than an

instued pi etnises, owned, rented or controlled by any

insttred." /d- at 53- Thc-?\4inneocta Sup;eme Court

reversed a declaratory.judgntent in favor of Fircman's

Frtnd based, in patt, upon its construttion of Piteman's

Fund's "otlier ptemises" exclusion:

"This court * * * has considcrcd the 'arisnrg out of'
laneuaee in other contexts and concluded that causa-
tion is implied. ' * * Tlms, the prenvses must bear
some carsal relationship to the liability- Such a rela-
tionship is apparent w^hen a claimant trips over im-
properly maintained steps. In this case, however,
causation is morc difficult to percoiec. Tlie fact that
sometlring occurs at a place is not sufficie-nt by itself to
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iniply causation as io that place. It is more approptiate
*562 under the facts of this c.ase to focus on the per-
sortal property-the whiskey-as being *1327 alleeedly
carelesslypossessed by Lanoua athis office. Thus the
liability is causall), related to tlre whiskey, not the
premises involved.° (Citatimrs ouritted.) Ld at_51

'fhe P.imberlys also cite Erier r_ Ncttiwtuide lt9azt. Fire

/nsCojKy.19921 f124 S(^?d SsK. Fl4er involved

faim property upon wlvch the owner stored more tlnw
a niillion used vehicle tires. The owncr conveyed the
property to tlle insured, who attempted to clean ttie
property by hiring an individual to roll the tires around
a buildin_ and down a hill on the propcrty. During the
process, Lyler was struck and sustained serious inju-
ries. Shc sued the insut'ed. The insuredsouJtt cover-
age and defense &om Nationwide through his
homeowner's policy, but tlie instncr declined_ 5ubse-
quently, the insured assigned his rights to Eyler, who
recoveed judgment against Nationwide. The court of
appeals reversed., finding that an exclusion "for an
occunence `arisntg ow ofpremises owned or rented to
an uisured but not an insured location,' " defeated

coveraee. Id. at 857. The Kentucky Supreme Court
reversed, holding that °tlris [exclusion] suggests the
necessity for a causal connection between the pre-
mises and the injnty. ordinatily, 'arisinR out of does
not tnean merely occturing on or slightly connected
with but connotes tlte need for a direct consequence or
responsible conditioti. As we view it, to satisfy thc
`arising out of' exclusion in the policy, it would be
necessary to sliow that the premises, apart from the
insured's condirct thereon, was causally related to the
occurrence. While most of the endeavors of n ankind
occur upon the surface of the earth and without it,
hann could not occur, the law nevertheless imposes
liability for negligent pcrsonal eonduct upon the rec-
oeniiion that, in most cases, human behavior is the
primary canse of the harm and the condition of tfice

earth only secondaiy." ]d.

'1'he coLift atrrecd with Brcu:h that ilte "dicltotomy of
causation betwecn negligent personal condict and
tianaerous condition of the premi.ses" was dispositive.

Id.

The appeliec counters by citing a u:io of cases in
support of ita consttuction of its "off premises" ex-

clnsion. In NaIL Fanners Unton P_rop.A Cas. Cn. v.

6i!. Cati 8 S=r: Co (Utah 19 7 4)s79 P_2d 967. avo e

escaped fiom a sheriff's department's mounted pah'ol

Pa^e 11

drill grounds whet a fencc «ate was left open by the

patrol captain. The horse Wandeied onto a higbn+'ay
and was struck liy a vehicle, causine scrious injur^'to a

passeneer in the vehicle. The department w•as covored

by the plaintiff insurer's liability coverage policy,
wltich named the captain, as tbe executivc officer, as

the instued. The captain also caried a honzeowner's
policy, issued by the defendant insurer. The plaindff

settled and sought connibution from the defend:mt.

'1'he defendant refused connibution, and relicd on a

homeowncr's policy exclusion for "bodily injut,d or
proNerty daniage , 563 - rtsineout of any pr maes,

otlier than an insurcd prernises, owned, rented, or

controlled by anv insured." Id. at 962. Affirming

stumnary juda+mcnt for the defendant, tbe litah Su-

prente Comt held:

"T!:e active force leading to injmyin plaintifPs com-
plaint was an escaping horse. The tcrm 'escape'
cotmotes a removal fiom a geographical location
caused by a loss of control by the one responsible for
confinemcnt. To confine the animal to the drill field,
tliere was an enelosure around the tmatsured prentises.
Captain Story's alleged nealigcnc.e was his failtne to
close the gate and thus prevenr the escape. The alleged
acts arose from, orioinated, and Ivere connected with
the uninsured premises, and the exclusion in-his
homeowne's policy was applicable.° /d. at 964.

The Mitmesota Supretne l otrt, in l1 ru'r V. il nt Fgrn-

iN Ias. Co. (Mimt.19861 .9 ',A1- 23_t97 fotmd thc
instuer was cntitled to surnunary judgmcnt based on an
exclusion in its "farm family liability poliey." The
plaintiPf was injnred while ]relpuig the insured unloud
fiozen cotvstalks from a"chopper box.° The farnr
property upon witicli he was injured was not covered
turdea the ternis of the liability policy. The insurer
claimed an cxclusion for "any bodily injury mprop-
ert.,' damagcs: arising out of tlt:: _.Wnership. use
or control by or rental to any insm'ed of any prenrises,
other tltan insured prenliscs." 7dat 794. T'he trial court
granted sutnniary judgtnent for tlie insurer, but the
court of appeals reversed, based npon Larjov.te, su-

pra.""328 The Mimtesora Supreme Court reverscd,

and distinguished Lareoue:

"Applying Lcanue, the Court of Appeals found that

Jeffrey Arndt's injuries arose out of Ronatd Kieffer's

negligent use of the chopper box, rather than his

owncrship, -dse, or connol of the piop=.ity. Lanoue is

factually distuwuishable, lrov.cvet. In Lanoue, we did
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not look to the causal relation between Lanoue's lia-
bility and his ownership, use or connnl of the supe-
reire because the exchtsion did not contain those
words. The court instead focused on wlrethcr a causal
relation existed between Laiioue's liability and the
prctruses to satisfy the t.ernu arising out of the pre-
mises.' In conTiast, exclusion 1(d) applies to injuries

arising out of Pieffer's acts of ov<mersliip, use or con-

u-o] of uninsttred premises. It is clear that defendant
would not have been negligently using tbe chopper
box on New Year's Day but for his desire to provide
beddiiiu for the barn locatedun dtcuninsuted *'* *
property. The task of providing bedding for the barn is
a part of Kieffcr's ownersbip and use of the * *"
property. We eonclude that a causal relation exists
betrive,en Pieffer's liability atrd his ownership, use and
control of the uninsured preinises, an(i that exclusion
itd) therefore bars recovery aeainst Ameae:::."

(Emphasis sic_) Td at 794-795.

The appcllee also relies on a case cited by the Arradt

cow't. St. Pacd Fire c^ Marine htc Co v. ns Cc. o N.

ftrn. W.D_Va,1980 01 F.Sann. 136.Instuance'S64
Company ofNortli America ("INA") issued a liability
policy to thejoint owners of vacation property, with a
liability limit of one Iiundred thousand dollars. INA
also issued senarate honteowner's policies on tlre
owners' respective residences. St. Paul was the excess
insurer on the jointly owned properry. The owners
burned an outbuilding on tha vacation property to
rem.nve it. 'Thc fire spread to the property of adjoining
landocrmers and caused a quarter-ntillion dollars in
damage. INA paid to its limits under ttte vacation

propcrty,policy, and St. Paul paid the excess. St. Patd
sought indenmification frotn INA under the itLaureds'
homeorsnler's policies, claiming that an exception for
"bodily injury or propetty danlage arising out of any
prentises, other than an utsured premises, owned,
rented or controlled by any insured did not

apply. ld at 138. The courY disagreed, and found that

the exception barred indemnification-

"\ytithout defning its outer pet'imcter, the pluase is
certaiiily broad enongh to encompass a fire which
sprcadsfrom a building on the premises to adjonting
land. Accordingly, rhe insureds` liability aro.re oan of

their *** premiscs_ Second, the comt frnds St. Paul's
suggested interpretation of the phrase `arising out of'
to be unteasonabie. St. Paul argues that it was fhe
insureds negligence which led to their liability and not
some condition of the premises. Obviously, except in

Pasc 13

cases of suict liability, iiability has to be predicated
upon a violation of a duty or standard of care. St. Paul
must mean, the-refore, that a condition of the premises
which has resulted frmm ilegligence must form the
basis of the insureds' liabilitv fm- the cxclusion to
apply. 'I'hat intetpretation, however, reads a term into
fnc exclusion not put the;-e by the insurer, Had INA
intended to exclude only bodily injruy or property

daniace resulting fiotn a condition of the prenvses, it

could have so stated. Instead, INA used the more
encompassin, pluase-`arising out of,' and the court is
crn2snained to < ive t]ie pinase its established mcaning.

"Contiary to St. Paul's major premise, the facts of the
ptesent case doestablisli a causal nexus between the
premises and the insurcds' negligence giving rise to
liability. 7here would have tecn no Tire but for tbe
builcling which the insmeds desired to remove. Ac-
cordinely, the insureds' liability resultino from the fire
arose out of tltcir premiscs." (bmphasis sic ). Id.

at 139.

Ameican States finds support ID these cases for its
claim that, if there had been no fami property, there
would have been no lion, no escape, and no injury to
Lee John Kimbefly. Ilence, the appellee claims. the
injury arose out of the property and the exclusion

applies,

Appellee attempts to distinguisb Branch and Ev7er,

setpra. American States asserts that the key difference

in Branch is that the. 1 "'329 dog bite oceurred on the
uninsurcd premises. Accordiug to the appcllee, if the

dog had escaped 5om the *565 premises, "any en-

suing damages would liave had a causal connection to
the uni»stred prernises" and the "off premises" ex-
clusion would havc applied. American States argues

illat Eyler is inapposite because °the prennses had
nothing to do with the loss; ratlrer, the loss had its sole
roots in the carelessness of the employee and the
tnanner in which he rollcd the tires dowm the hi â ."

We are persuaded tttat the appellants' position is the
proper one in dcterntining the conshuction of this
exception. We are mindful that, as a corollary to the
premise that ambiguous insurance c.ontract language is
interpreted in favor of the irsured, "in constuing
exceptions, `a ' veneral presumption arises to the effect
that that which is not clearly excludcd fiom the ope-
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ation of [the] contract is ineluded' in its operation."
N-earer AL Alotor_irn Ahw In,p. Co. 9S9). C2 Ohio

Ar ,id 6^6 =9._5 rN` It 2d 703 705. ctmio Honae

adn nrr. Cu V. Ph:movrL(I l 9451. 146 Olrio St. 96, 32

0.0. ?D. 64 N_F,Zd 24F. at paraaraphtwo of the svl-
labus, motion to certify reeord overruled 1989 . 45
Obio St.3d 711. 545 N.L2d 906. We are convinced
that the weivht of authority construin, identical m
similar "off premisei" exclusions recognizes the `di-
chotomy of causation between neglieent personal
conduct and dangerous condition of the premises"
spoken of bytite Ftacrccturt svr?rc. 824 S r4r2.d at
857. Tlrese jurisdictions believe that the "key factor"
determinative of the applicability of this exclusion

elates to the condition of the uninstved premises and
not to tortious acls convrntted thereon." (Emphasis

) Marshail v Fan 1992 1573V1109.1l

416 S.1' 2d 67. 70 See, e.g. ca r ),r. C0
h^srcr Fire Ins. Co, ts DX.Y 1994)_31-9

F.Sulu. 221 affirmed ( C - A 3 . 1995 . 51 3.;c3

o2_Sa eco lns Co, o Am v Hair ( Ca1Au .̂19831y10

Cal."0.nu_=d .^,47. 149 Cal Rna. 4b3:1ianson Gen.

Acc. Fir cC Li elres Cpp^.. ±. trt. Pla.Dist.An .19R?l

450 So 2d 126Q:Ec_orTnntr FiredCa.r. Co. Z. Oreeit

9^51 131 Tl1.Atrp.id i47, 93 TII.Dec 656, 487

L_2d I UO:Krchers r. £1'otL?? (L.a.Apu 19891. 545

So.2d 7 IOHir}>̂-hnnt Alrat Ftre /ns Co s HernzRs

^I,T98$) 549A 2d16Lplcnalaall, siepaa AuVJ'oar.re

Lnicla Gzc_(4p .p 1988). 145 Valis?d 236. 126

'v.W.2d 88.

'11te Kimberlys allege that Alverda negligently har-
bored Jen'y's lion. This assertion does not implicate
anv condition upon the land as a d'u'ect, catisal litfl< to
the injury; rather, it loolcs to Alverda's alleged tortious
conduct in not taking adequate precautions to prevent

the lion's escape. We a1-11'ee With the Branch court's

corrnnent that, had American States desired to limit
the geni,raphic ncope of its coverai;e for persoual
tortious conduct, it expressly could have done so. In

this case, as itt 13remch, the insurer did not insctt any

such limitine languaO-e.

The cases offered in support by American States do

not persuade us. The coutt in Natl. Far'mers Union

Prorz & Cas. Co, supra, noted that the horse's escape

was caused by the captain's negligence in failing to
confine the anitnal, but then held that the escape arose
ii-ont fhe premises. We s'inlply disagree with the '"566
eocut's integration of personal tortious conduct and
conditions upon the premises upon the facts of that

P^oe li

case. As the Anndt court itsclf inentioncd, the er.clu-

sionary langua-e in that case differs from tlae tcrms at

issue here, in that Alverda s policy does uot mention

the use of tlre property; we conclude that the Lmtoaae

case provides a closer anajopy. 1'he courts in A=larshall

andNeeuduot.rse considered the decision in St. Paid lire

& Manirte Ins. Co., suln'a, to be "aberratianal and " r*

`inconsistenC " with strict intetpretation of exclusio-

nary language against the insm'er. AlarshcaFl. .arpra.

187 W.Va, at 114. 416 S,E.2d at 7?. quoting New-

housc_ su7Jla. 145 Wis?d at 241 416 N.Ah'.2d at 91

We aereeaud retecttl7ercsult in St. 1'ria+l Fire & A4a-

rine 1ns. Co.tr' 1'herefbre, we hold that the exclusims

of coverage for " 'bodily injury' ""` "arising out nf a

prcnuses' a' owned by an'insured'*°330 " f" that

is not an 'insured loc.ation' " refers to the condition of

theuninsuredprenvses and does notexclude coveage

for the insured's alleged tortious acts on the cmiusnred

premises.

FN1. The distriet court in St. Pcatd !'ire c6

aLlna-ine 1ns'. Co., sarpra, implied that it ntight

have held the exclusion ineffcctive had it
been faced with an issue of strict liability.
See rd. 50j F.Su> . at 139. \ts'e note that,
although an issue of Alvetda's strict liability
as a harborer might have been raised by tlre
Tiimberlys in their undetlvin= complaint,
they chose to limit their theories of liability to
negligence, gross negligence and.ior e=atmrn

condnct.

Because the Iiimbcrlys have raised a aenuine issue of
material fact regarding Alvcrdi's status as a harborer
of the lion. and because we find that Amet-ican Statcs'
"off prcnrises" exchasion does not apply as a matter of
law, we sustain the appellants' fust assignulent of error
in parf. Vsre conclude that the irial court et ied when it
<xranted s11111nary judyment ir. favor of .American
States on the issuc of peisonal liability coverage but
properly granted sunuriary judgment for American
States on the issue of medical c.overage. AAre ovestulc
the 1Cimberlys' second assignment of crror, however,

hecause triable questions remain on tlre issue of Al-

verda's alleged harbornrgofthe lion. We conclude that
the trial court did not en when it denied suminao.y

judgment for the I4imberlys.

'Thercfore, wc reverse the judgment of the trial court in
part and remand this case for fitrther proceedin2s not
inconsistent with this opinion.

e,' 2010 Tbontson Reuters. ttio Caaim to Orie. l;S Gov. AArorks.
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Ju(/ gmerx7 accor. tling7)'.

PAPti. J., concuts.
GRADY, J., concurs itt pat't and dissents in

partGRADY_ 3nstice, conem'rinc and dissenting iu

part.
I respectfully dissent'from the decision of the majority
susialning the second assienment of error. I would
affirm the summary jndgment for appellee '"567

P.nierican States lnsurance Conipany hecause its pol-

icy with appellant Ah'erda Gnillermin eicates iio

coverace fot' Guillennin with respect to the claims

alleged.

A policy of liabilityinsutance imposes a duty on the
insurer to defend and indemnify the insured against
claims of third persons for injuries and losscs thaf arise
out of an instrred risk, occurrence of which crcates
potential leLal liability for the insured. The insurcr's
duty of "coverage" is therefore determined in the first
inst<lnce by the occun-enee of a risk identified in tlre
policy, not by the potential liability of the insrued
resulting from it. Sec 43 American Jurisprudence 2d
( 1982), Insut'ance. Section 703.

Section 11 of the policy before us provides coveragc

for claitns acainst an itzsured for personal injury or
property damage aud for necessary medical ea_penscs
caused by an ocewrence to tvhich the coverage ap-
plies. hhe Exclusions Clause within that Section

states:

"Coverage E-Pesonal Liability and Coverage
F-Medical Payments to Others do not apply to `bodily

T ^injury' or `property damage'

aric;,tg otti of a j?rerTliscs:

°(1) owned by an `insured' that is not an 'insured

locatiou'.°

The definitions section of the policy states that °'iu-

sured iocation' ineans **" e. vacant land, other than
farm land, owned by or rented to an 'insured'."

Whether au injury and the clainis of lceal liability it

creates "arise out oP' a location is detcrmined by the
causal eonnection hetween the prope'ty and the injtu-y

alieaed. Nntipn^atdr AR^z. I'rre lns. Cu ^'__.Ta.n'rzer

9561. 39 Qhio A Jp3 ?9 OItR h'. 503 \F1d

212. The tcst is tsnclionai, therefore, and does not
invoh'e a concept of fault thoulh fault is necessanly

involved in the neglicent act or omission from ^shich

the landowner's le,a1 iiabilitv results. With respect to
the occurrence that uilelers the dut)•• of coverage,

therefore, the eonduct of the inswed ic inelevant.flte_

onhrelevant inquiry is v<heth r tha chain of events

resulting in the itjjury alleged v.as unbrokcu by he
intervention of awy evcnt unrelated to the land or its

pm-ticular usc.

According to the allegations ]nvoh'ed in this cltaim,
Alverda Guillermin was neg7ieent in allowin, a lion to
be kept on her Iand without takine adequate precau-
tions against its escape. She is potentially liable for the
hiluries which Lee Iohn ICimberle}' suffered as a
proriniate result, whether that liability results fionl a
hazardotS condition on the land on ccr tortions acts or
onrissions. In either event, however, An'terican States
has no duty of coverage tmder the policy because
**331 Lee Sohn IGmbet9y's injuries are the direct
result of an "occmience" arising out of farm land for
which coverage is expressly excluded tmder the tcrrns

of the policy.

1568I would overrtde the second assignment of error
on the foregoino analysis. I concur ^vith ludge Bro-
gan`s decision overruling Ylre. fifst as.sigmicent.

Ohio App. 2 Dist.,1996.
Aui. States Ius_ Co. v. Guillermin
108 Ohio App.3d 547, 671 N.E.2d 377
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IN THE COURT OF APPEALS

T T^,4ELFTH APPELLATE DISTRICT OF OHIO

uJ f LtR C Our; i'BUTLER COUNTY
C L E R^1 iJF Cr-, '.f:I.

WESTFIELD iNSURA!CE COMPANY,

Plaintiff-Appelle ,

-vs- tl4CU
'0 SLi^¢ ^L5

RiCD.
fA09t2

MICHAEL HUNTER, et^al., o^uY oA^o^^^s

Defendants-App^llants. o^ERKOf

CASE NOS. CA2009-05-134
CA2009-08-157

JUDGMENT ENTRY

The assignment^ of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the same
hereby is, affirmed. I

It is further orddred that a mandate be sent to the Butler County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall canstitute the mandate pursuant to App.R. 27.

Costs to be taxe^ in compfiance with App.R. 24.
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IN THE COURT OF APPEALS

VVELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

WESTFIELD INSURANCE COMPANY,

Plaintiff-Appellee, CASE NOS. CA2009-05-134
CA2009-06-157

_vs_

MICHAEL HUNTER, et al.,

OPfNION
10/26l2009

Defendants-Appellants.

CIVIL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CV2008-05-2295

James H. Ledman, J. Stephen Teetor, 250 E. Broad Street, Suite 900, Columbus, Ohio
43215-3742, for plaintiff-appellee, Westfield Insurance Company

Steven A. Tooman, 6900 Tylersville Road, Suite B, Mason, Ohio 45040, for defendants-
appeliees, Michael and Marilyn Hunter

Dar iei J. Te ming, Jarrod M. Mohler, 7 LNest 7`h Street, Suite 1400 Cincinnati, Ohio 4520.2,
for defendants-appellees, Terrell Whicker, Vince and Tara Whicker

John F. McLaughlin, Lynne M. Longtin, One West Fourth Street, Suite 900, Cincinnati,
Ohio 45202, for defendant-appellant, Grinnell Mutual Reinsurance Company

HENDRICKSON, J.

{¶1} Defendant-appellant, Grinnell Mutual Reinsurance Company (Grinnell), appeals

the decision of the Butler County Court of Common Please granting summary judgment in

favor of plaintiff-appellee, Westfield Insurance Company (Westfield). Defendant-appellant,
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Terrell Whicker, also appeals the decision of the trial court to deny his motion for summary

judgment and grant summary judgment in favor of Westfield.' We affirm the decision of the

trial court.

{12} In 2001, while both were minors, Terrell Whicker and his cousin Ashley Arvin,

were involved in an accident when the ATV's they were operating coliided. The accident

occurred on a farm in Indiana owned by Michael and Marilyn Hunter, who reside in Hamilton,

Ohio and are Whicker and Arvin's grandparents. Whicker filed suit against Arvin, Arvin's

parents, and the Hunters to recover for the bodily injuries he sustained in the accident.2

{73} The Hunters' Hamilton residence is insured byWestfiefd and their Indiana farm

is insured by Grinnell. Westfield filed a declaratory judgment action against the Hunters and

Grinnell, and Grinnell filed a counter-claim, seeking a declaration that Westfield was

obligated to share in the costs of the Hunters' defense and any indemnity on a pro rata basis.

{14} Both insurance companies and Whicker moved for summary judgment, asking

the court to determine whether Westfield's policy provided coverage for the claims asserted

against the Hunters. The trial court ruled in favor of Westfield, finding that because the

accident "arose out of a premises" that was not an "insured location," the Westfield policy did

not cover the Hunters' legal defense and indemnification.

{T5} Grinnell and Whicker now appeal, raising the following assignments of error:

{¶6} "THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN

FAVOR OF WESTFIELD AND DENYING SUMMARY JUDGMENT IN FAVOR OF

GRINNELL."

1. According to App.R. 3(B), we sua sponte conso(idate these appeals for purposes of writing this single opinion.
We also sua sponte remove these cases from the accelerated calendar according to Loc.R. 6(A).

2. This action was filed in the Hamilton County Common Pleas Court prior to Westfield filing the instant
declaratory judgment action.
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{¶7} "THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO

WESTFIELD AND DENYING SUMMARY JUDGMENT TO THE WHICKERS."

($8) In the assignments of error, Grinnell and the Whickers argue that the trial court

misconstrued two terms in the disputed insurance policy, and thereby improperly granted

Westfield's motion for summary judgment. This argument lacks merit.

{115} This court's review of a trial court's ruling on a summary judgment mertion is de

novo. Syra v. Sn7iih, Clermont App. No. CA2007-08-093, 2008-Ohio-3597. Civ.R.56 requires

that there be no genuine issues of niaterial fact to be litigated, the moving party is entitled to

judgment as a matter of law, ar d reasonable minds can come to only one conclusion being

adverse to the nonmoving party in order to grant summary judgment. Slowey v. Midland

Acres, Inc., Fayette App. No. CA2007-08-030, 2008-Ohio-3077, gJ8.

{¶'10} When construing an insurance policy and its provisions, "the role of a court is to

give effect to the intent of the parties to the agreement. We examine the insurance contract

as a whole and presume that the intent of the parties is reflected in the language used in the

policy. We look to the plain and ordinary meaning of the language used in the policy unless

another meaning is clearly apparent from the contents of the policy. When the language of a

written contract is clear, a court may look no furthier than the writing itself to find the intent of

the parties. As a matter of law, a contract is unambiguous if it can be given a definite legal

meaning. On the other hand, where a contract is ambiguous, a court may consider extrinsic

evidence to ascertain the parties' intent. A court, however, is not permitted to alter a lawful

contract by imputing an intent contrary to that expressed by the parties." Westfreld Ins, Co. v.

Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, ^ 11-12. (Internal citations omitted.)

(¶11} According to the Hunters' policywith Westfield, personal liability coverage does

not apply "to bodily injury or property damages: e. Arising out of a premises: (1) Owned by an
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insured, *** that is not an insured location."

{¶12} The first issue for review is the application of "arising out of a premises" when

construing the policy. In Ohio, two sister districts have app(ied the term in different fashions.

First, the Eighth District Court of Appeals, in Nationwide Mut. Fire Ins. Co. v. Turner (1986),

29 Ohio App.3d 73, 77, held that "'arising out of means generally'ffowing from' or'having its

origin in.' The phrase generally indicates a causal connection with the insured property, not

that the insured premises be the proximate cause of the injury." Conversely, the Second

District Court of Appeals, in American States Ins. Co. v. Guillermin (1995), 1 08 Ohio App.3d

547, 565, found that an injury arises out of the premises only if some dangerous condition

exists on the premises that caused or contributed to the bodily injury.

{¶13} In granting summary judgment to Westfield, the trial court relied on the Turner

definition of "arising out of," and analyzed the case in terms of a causal connection instead of

a condition on the Hunters' farm being a proximate cause of the ATV accident. After

reviewing Ohio's insurance case law, we agree with the trial court and analyze the case at

bar for a causal connection, rather than a proximate cause.

{¶14} While the Ohio Supreme Court has not construed "arising out of' in the context

of a homeowners' insurance policy, it has interpreted the term when reviewing summary

judgment awards denying uninsured motorist coverage. In Kish v. Central Nat. Ins. Group of

Omaha (1981), 67 Ohio St.2d 41, the court found that the decedent's uninsured motorist

poiicy did not apply where the decedent was unharmed during a car accident but was fatally

shot by the driver of the car that hit him. There, the court considered whether the shooting

arose out the uninsured's ownership, maintenance, or use of the uninsured vehicle, and

found that the shooting did not. The court reasoned that "a 'but for' analysis is inappropriate

to determine whether recovery should be allowed under uninsured motorist provisions "`.
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The relevant inquiry is whether the chain of events resulting in the accident was unbroken by

the intervention of any event unrelated to the use of the vehicle." Id. at 51.

{¶15} Following this precedent, the court in Lattanzi v. Travelers Ins. Co., 72 Ohio

St.3d 350, 1995-Ohio-189, applied Kish's causal connection test to determine whether the

insured's injuries arose out of the uninsured motorist's maintenance and use of his uninsured

car. in Laitanzi, if-e uninsured motonst hit the insured's car, forced his way into her car,

kidnapped her at gunpoint, and drove to ai-i unknown location where I le raped her. The court

applied the causal connection test and found that the policy did not cover the insured's

injuries because they were sustained as a result of the "assailant's own brutal, criminal

conduct," therefore breaking the causal connection between the assailant's use of his

uninsured car and the insured's injuries. Id. at 354.

{¶16} Both courts construed "arising out of' to require a causal connection, and

neither the Kish nor Lattanzi court considered a proximate cause analysis when determining

if the injuries arose out of the uninsured motorists' use of their vehicle. The way in which

Federal courts apply Ohio insurance law also supports our analysis.

{¶17} Released after both Tumerand Guitlermin, the United States District Court for

the Northern District of Ohio considered how Ohio courts would apply "arising out of' in

insurance cases. In Owens Corning v. Nat. Union Fire Ins. Co. (N.D. Ohio Mar. 10, 1997)

No. 3.95 CV 7700, the court considered both Turnerand Guillermin and found that "the term

'arising out of clearly requires a causal connection, but does not require proximate cause."

Id. at. *16. On appeal, the Sixth Circuit reviewed the district court's decision to construe

"arising out of' on a causal connection basis, and also took into consideration the Kish and

Lattanzi cases. The Sixth Circuit, while it reversed the district court's decision to grant

summary judgment, agreed that the analysis called for a causal connection and did not
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employ a proximate cause determination. Owens Corning v. Naf. Union Fire Ins. Co. (C.A.6,

1997), 257 F.3d 484.

{¶18} Grinnell asserts that because two districts interpret the term differently, the term

is ambiguous and we must therefore construe the provision in the Hunters' favor. However,

the plain and ordinary meaning of "arising out of," as well as direction from the Ohio Supreme

Court and federal courts, allow us to ascertain the definite legal meaning of the term so that;

as a mdtter of law, the insurance caritract is unambiguous.

{¶19} Keeping in mind that a court is not permitted to alter a lawful contract by

imputing an intent contrary to that expressed by the parties, applying the term as requiring a

causal connection instead of a condition on the land also comports with the policy itself and

the way the parties reasonably understood the phrase. If we were to construe "arising out of'

to require a dangerous condition on the land, we would not only be changing the language of

the policy, but also circumventing the parties' intention every time the phrase is used in the

policy.

{¶20} As the policy reads, the exclusion applies to bodily injury "arising out of a

premises," not arising out of a condition on a premises. If we were to impute such a reading,

the phrase "arising out of' would hold an illogical application given the way it is used multiple

times throughout the contract. Specifically, the term is also used to introduce other poiicy

exclusions, including injuries or property damage "arising out of': (b) business engaged in by

an insured; (c) a rental or holding; (d) rendering of or failure to render professional services;

(f-h) ownership or maintenance of a motorized vehicle, watercraft, or aircraft; (j) transmission

of a communicable disease; (k) sexual molestation, corporal punishment, or physical or

mental abuse; or the (I) use, sale, or manufacture of a controlled substance. While construing

"arising out of' to require a dangerous condition on these other exclusions is illogical, the
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causal connection definition produces a rational application given the plain and ordinary

definition of the phrase.

{¶21 } Using the causal connection test, we find that the ATV accident arose out of the

premises. Specifically, the accident involved two children riding ATV's on the Hunters' farm.

The farm was more than just the location where the accident occurred because the ATV

Whicker was riding at the time of the aceident ;nras purchased for him to operate while at the

farm, and was garaged in a shed on the farrn. Additionally, Arvin's parents owned the ATV

she was riding at the time of the accident and specifically brought it to the farm for herto ride.

As stipulated, the ATV's were recreational vehicles, not intended for use on public roads, so

that the farm provided the opportunity and occasion to operate the ATV's, which causally led

to the accident and Whicker's injuries. Because the accident flowed from and had its origin

in the farm, the ATV accident and Whicker's resulting bodily injuries arose from the premises.

We also note that because they owned the farm, the Hunters were made party to Whicker's

claim, and their ownership of the farm is the only possible source for Whicker's claim that the

Hunters had a duty to protect him from injury as an invitee.3

{¶22} The second issue for review is whether the farm is an insured location under

the Westfield policy, which defines insured location as follows:

{¶23} "4. Insured location means: a. The residence premises; b. The part of other

premises, other structures and grounds used by you as a residence and; (1) Which is shown

in the declarations; or (2) Which is acquired by you during the policy period for your use as a

residence; c. Any premises used by you in connection with a premises in 4.a and 4.b above;

d. Any part of a premises; (1) Not owned by an insured; and (2) Where an insured is

3. Because the issue is one of contract interpretation, we do not address any tort claims or analyze any possible
liability the Hunters may have had because of the accident.
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temporarily residing; e. Vacant land, other than farm land, owned by or rented to an insured;

f. Land owned or rented to an insured on which a one or two family dwelling is being built as

a residence for an insured."

{¶24} Given the stipulated facts and arguments before this court, the only definition of

insured location that may possibly apply is found in section c., which covers any premises

used by the Hunters in connection with their Ohio residence.

{¶25} The trial court, in finding that the farm is not an insured location, reiied on

Pierson v. Farmers (ns. Of Columbus, Inc., Ottawa App. No. OT-06-031, 2007-Ohio-1188, in

which the court noted three factors to consider in determining whether a premises is used in

connection with the insured residence: (1) the proximity of the premises; (2) the type of use

of the premises; and (3) the purpose of the insurance policy, as a whole.

{¶26} Regarding the proximity, the stipulated facts establish that the Westfield policy

covers the Hunters' Ohio residence, while the farm is located across state borders in Indiana.

While there is no bright-line test to establish how close a location has to be in order to be in

proximity of a residence, it is reasonable to determine that a farm miles away and across

state lines is not in proximity to the Hunters' Ohio home. See Pierson (noting that the

uninsured location was not proximately located to the insured residence where the secondary

premises was located in a different city than the insured residence).

{¶27} Concerning the way in which the Hunters used the farm, the stipulated facts

establish that the Indiana farm was not used in conjunction with the Hunters' Ohio residence.

in the trial court's decision, it noted that Grinnell provided no evidence to suggest that the

farm was used in connection with the Hunters' home in Ohio. Grinnell now argues on appeal

that because Westfield moved for summary judgment, it had the burden to prove that the

Hunters did not use the farm in connection with their Ohio home. We agree with Grinnell's
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assertion that Westfieid held the burden of proof, but we do so for a different reason. Aside

from summary judgment, Westfield held the burden because it was asserting the appiicabifity

of a policy exclusion. Continental Ins, Co. v. Louis Marx & Co. (1980), 64 Ohio St.2d 399.

{128} Grinnell asserts that because the parties did not set forth enough facts to

determine how the Hunters used the Indiana farm, there exists a genuine issue of material

fact so that summary judgment was improper. L^Jesttieid conversely argi-tes that the trial

court iiad enougi evidence to determine that the'rtunters did not use the farm in conjunction

with their Hamilton residence. In the alternative, Westfield states, "there is a possibility of

genuine issues over this critical factual issue. In that event, the Court should remand the

case so that additional evidence might be obtained and presented on that issue." However,

by virtue of stipulating the facts, the parties are bound by their agreement."

{1[29} In Newhouse v. Sumner(Aug. 6, 1986), Hamilton App. No. C-850665, the First

District considered an appeai of the trial court's decision granting summary judgment to the

appellees based on stipulated facts. Appellants argued on appeal that a genuine issue of

material fact existed regarding their usury defense. In affirming the grant of summary

judgment, the court discussed the impact stipulated facts have on the summary judgment

process.

{¶30} "A stipulation between contesting parties evidences an agreement between

them "` "`. To the extent that a stipulation jointly made represents an agreed statement of the

facts material to the case, it is a substitute for the evidence which would otherwise have to be

adduced in open court. Resultantly, when a stipulation of facts is handed up by the

adversaries in a case, the trier of facts must accept what is set forth as a statement of settled

4. The stipulation of facts was signed by counsel for Westfleld. Grinnell, the Whickers and the Hunters sothatall
parties agreed to the submitted facts.
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fact that is undisputed and binding upon the parties to the agreement. Therefore, it is

paradoxical for the appellants to assert on appeal that there is a genuine issue of material

fact which must be resolved after having stipulated below the operative facts and placing

themselves, resultantly, in a position in which they must be held to have agreed to be bound

by those facts. We hold that where, as here, adversaries in a case stipulate the facts

necessary to determine the essential issues presented by the pleadings, those parties are

bound mutually by what they have stipulated to be true, and that an unsuccessful litigant

cannot assert that a motion for summary judgment has been granted erroneously because

there is a genuine issue of material fact to be resolved before judgment can be given as a

matter of law. By eliminating the need to adduce evidence to establish the facts, the

plaintiffs-appellants avoided the trial they now seek upon remand. Having once had the

opportunity to have the facts decided in an adversarial proceeding, they cannot now regain

that right by claiming that some fact material to their cause existed. They are bound by the

facts agreed upon and by their representation that, within the stipulation, the court belowwas

given all that was needed to determine the legal issue." Id, at *3=`4.

{q(31} Therefore, and regardless of which party held the burden, the facts as

stipulated, do not establish any link or relationship between the farm and the Hunters' Ohio

residence. Instead, the facts establish that the Hunters reside in Hamilton, Ohio and that

Westfield insures the Hunters under a "Homeowners' Policy," whereas Grinnell insures the

Hunters under a "farm policy" for their Indiana property. As stipulated by the parties, the farm

property includes a house with electricity and running water, and the land was used in part to

store and provide a place to ride ATV's. As defined by the parties, the ATV's "were

motorized land conveyances and vehicles designed and used for recreational use and non-

agricultural and leisure time"**." Based on the stipulation, the facts establish the Hunters'

-10-
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use of their farm, and that the farm was not used in connection with their Ohio residence.

{732} Regarding the last factor of the Pierson test, and based on the insurance policy

as a whole, it is apparent that the Hunters intended the Westfield policy to cover their Ohio

residence and the Grinnell policy to cover the farm. Specifically, the only premises stated in

the Westfield policy is the Hunters' Ohio home, the declaration page fails to mention

coverage for any location other than the Hamilton residenee, and the Indiana furm is rot

mentioned anywhere in thai policy. Additionally, the fact that the Hunters chose to insure

their Hamilton home under a homeowners policy and theirindiana property under a separate

farm policy also supports ihe conclusion that the Hunters believed that ti-teir Westfield policy

covered only the Hamilton residence, or at the very least, they needed to carry coverage on

the farm aside from the Westfield policy.

{T33} Based on the Pierson test, and after reviewing the record and stipulated facts,

we agree with the trial court that the Indiana farm was an uninsured location. We also note

that several jurisdictions have analyzed whether a premises is used in connection with an

insured residence using an analysis other than the factors in Pierce. See Massachusetts

Prop. lns. Underwriting Ass'n v. Wynn (2004), 60 Mass. App. Ct. 824, 830 (finding that

"insured location" is "intended and appropriately understood to be limited to the residence

and premises integral to its use as a residence"); and Illinois Farmers Insurance Co. v.

Coppa (Minn. App. 1992), 494 N.W.2d 503 (affirming grant of summary judgment in favor of

insurer where injury occurred on a neighbor's adjoining field that was neither part of the

insured's residence premises nor "'used in connection with' such premises, as are

approaches or easements of ingress to or egress from the property").

{¶34} State Farm Fire & Cas. Co. v. Comer(Jan. 5, 1996), N.D. M.S. No. 3:95CV041-

B-A, is also a useful case in our analysis. In Comer, the insureds held two homeowners'

- 11 - Appx.049
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policies with State Farm with one covering their home and the other covering a mobile home

they also owned. The insureds also rented a pasture where they kept a heard of cattle that

ultimately broke free and caused an accident. In denying coverage, State Farm cited a policy

exclusion very similar to the one found in the Hunters' Westfield policy. Iri finding that

coverage did not apply, the court stated that the insureds "assert that the pasture was used

in connection with their residence premises, much like any other homeowners' hobby. The

court fails to see how a pasture lacaferl several miles from Ehe (insiireds7 home cuufd be

used in connection with the residence premises. The [insureds] have failed to present any

facts which would tend to show a connection between the cattle operation of Highway 7 and

either of the premises located on Old Taylor Road." ( Emphasis added.) !d. at'6.

{$35} Grinnell argues that these cases are not dispositive because they are factually

distinguishable in that none of the insureds in the preceding cases owned the premises on

which the accident occurred. While factually distinguishable, the cases establish that courts

apply policy exclusions when there is no connection between the insured's residence and

their use of the accident site. Similar to these cases, we note that the Indiana farm was not a

premises integral to the Ohio home's use as a residence, and we fail to see how the Indiana

farm located miles away and across state lines was used in connection with the Hunters'

Hamilton residence.

{136} Having found that the ATV accident arose from the farm and that the farm was

an uninsured location, Westfield's policy exclusion applies to the Hunters' claim and bars

coverage. Because the policy exclusion applies, Westfield's motion for summary judgment

was properly granted, Grinnell's and the Whickers' motions for summary judgment were

properly denied, and their assignments of error are overruled.

{737} Judgment affirmed.
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YOUNG, P.J., and RINGLAND, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http:/GwehA.,,sconet:state,oh.usJROD!documents!. Final versions of decisions

are also available on the Twelfth District's web site at:
http:Nmnnnnr.twelfth.courts.state.oh.us!search.asp

-13-
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IN THE COURT OF COMMON PLEAS
BUTLER COUNTY, OHIO

WESTFIELD INSURANCE
COMPANY,

Case No, CV2008 05 2295

(Charles L. Pater, Judge)
Plaintiff

Judge

Chzr9es L. Parer
C01u1;1an elee Canrc
Gudcr Counq, Ohio

ORDER GRANTING MOTION OF
PLAINTIFF WESTFIELD iNSURANCEvs.
COMPANY FOR SUMMARY JUDGMENT

MICHAEL HUNTER, et ai., AND DENYING iviOTiON OF
DEFENDANT GRINNELL MUTUAL

Defendants REINSURANCE COMPANY FOR
SUMMAP.Y JUDGMENT

This matter is before the court on the motion for summary judgment

filed by plaintiff Westfield Insurance Company ("Westfield") and the motion for

summary judgment filed by defendant Grinnell Mutual Reinsurance Company

("Grinnell"). Both motions address the issue of whether the Westfield homeowner's

insurance policy issued to Michael and Marilyn Hunter provides coverage for the

claims asserted against them in a separately filed lawsuit. Upon consideration of the

motion, the pleadings and the other matters of record, the motion of Westfield is

GRANTED, and the motion of Grinnell is DENIED.

The pertinent facts are not in dispute. On July 7, 2001, Terrell Whicker was

operating an all terrain vehicle ("ATV") on property located in the State of Indiana and

owned by his grandparents, Michael and Marilyn Hunter. His ATV collided with an

ATV operated by his cousin, Ashley Arvin, causing Terrell to sustain bodily injuries. A

lawsuit was filed in Hamilton County, Ohio by Terrell and his parents against Ashley,

her parents and the Hunters.

Appx.052



The Hunters reside in Hamilton, Ohio, and their home is insured by Westfield.

Their property in Indiana is insured by Grinnell. This deciaratory judgment action was

filed by Westfield against the Hunters and Grinnell, seeking a declaration that it has

no duty to defend or indemnify the Hunters for the claims and damages asserted in

the Hamilton County lawsuit. Grinneil filed a counterclaim, seeking a declaration that

Westfieid and Grinnell are obligated on a pro rata basis to share in the cosis of the

Hunters' defense and any indemnity of the Hunters:

The interpretation of an insurance contract is a matter of law. lVationwide Mut.

Judge

Charles L. Patcr

sofl,, onn,

Fire lns. Co. v. Guman Bros. Farm (1995), 73 Ohio St.3d 107, 108. When construing

the provisions of an insurance policy, the court is mindful that, generally, words in a

policy must be given their plain and ordinary meaning. Myers v. Encompass Indemn.

Co. (12`" Dist. 2006), 2006-Ohio-6076, par. 9. Only in situations where the contract is

ambiguous and thus susceptible to more than one meaning should the policy

language be liberally construed in favor of the claimant who seeks the benefits of

coverage. State Farm Auto Ins. Co. v Rose (1991), 61 Ohio St.3d 528, 531-532.

Westfield's policy provides liability coverage to the Hunters for damages and a

defense to a lawsuit under Section II - Liability Coverages, Coverage E - Personal

Liability. That provision states:

If a claim is made or a suit is brought against an insured for damages
because of bodily injury or property damage caused by an
occurrence to which this coverage applies, we will:

1. Pay up to our limit of liability for the damages for which the insured is
legally liable.. . .

2. Provide a defense at our expense by counsel of our choice, even if
the suit is groundless, false or fraudulent....

-2-
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Charles L. Patcr

Commm^ Plca_ Co¢rc
Rudcr Coumm OiJn

Westfield and Grinnell agree that Terrell Whicker's claims are "because of bodily

injury." The question is whether the ATV collision is an occurrence to which the

coverage of the Westfield policy applies. Simply put, the coverage provided by the

Westfield policy insures the Hunters against claims having to do with occurrences

taking place on their property in Hamilton, Ohio, but not their property located in

another state. Thus, the collision of the ATVs on land in Indiana owned by the

Hunters is not an occurrence covered by the Hunters' homeowners' policy, which

covers the Hunters' residential real estate.

The Westfield policy declares that its coverage does not apply to bodily injury

"arising out of a premises: (1) owned by an insured; ... that is not an insured

location." See Sec. II(1)(e) of the policy. This exclusion of coverage applies here,

contrary to the assertions of Grinnell that the ATV collision did not arise out of the

Indiana property and, alternatively, that the Indiana property was an insured location.

A"Arising out of a premises."

There are two opposing interpretations of the phrase "arising out of a

premises." in ivar̀ionwide Mut. Fire bls. Co. v Tt;rner (8'r Dist. 1986), 20 O1"lio App.3d

73, the Eighth District Court of Appeals stated:

°Arising out of" means generally "flowing from" or "having its origin in."
[Citation omitted.] The phrase generally indicates a causal connection
with the insured property, not that the insured premises be the proximate

cause of the injury. [Emphasis added.]

Id. at 77. On the other hand, in American States Ins. Co. v. Guillermin (2 nd Dist.

1996), 108 Ohio App.3d 547, the Second District Court of Appeals concluded that for

-3-
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Ch:vles L. I'ater

C.ommon Plaax Courr,
13udcr Counn, Ohlo

the exception to apply, there must exist some dangerous condition of the premises

that caused or contributed to the bodily injury at issue. Id. at 565.

After reviewing the numerous cases cited by the parties in their memoranda, all

but the above two of which are from other states, and after conducting its own

research, this court agrees witii the conclusion of the Eighth District in Turn,erabove:,

forWestfieid's exclusion to apply, there must be some causal link betvJeen the a{Veged

injury and the land on which the injury occurred, but the condition of the land need not;

be the proxirr ate cause of or contribute to the injury.

To reiterate, when construing the provisions of an insurance policy, words in

the policy must be given their plain and ordinary meaning. State Farm Auto Ins. Co. v

Rose, supra at 531-532. Moreover, a court must presume that the parties' intent is

reflected in the policy language. Merz v. Motorists Mut. fns. Co. (12th Dist. 2007),

2007-Ohio-2293, par. 72. This court understands the word "arising" and the phrase

"arising out of" to mean "originating from" some source, as supported by the definition

set forth in the Merriam-Webster on-line dictionary. This court also believes that

"premises" in common parlance contemplates iand and permanently affixed structures

contained thereon, like buildings. Thus, "arising out of a premises" means originating

from a premises, or occurring on or connected with a premises.

There is nothing in the ordinary meaning of the phrase "arising out of a

premises" that connotes the need for an injury to be a direct consequence of some

condition of the land. Therefore, the injuries at issue here did arise out of a premises.

However, such a conclusion does not end the court's inquiry.

-4-
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B. "Insured location."

Even if Terrell suffered bodily injury "arising out of a premises," for the

exclusion to apply to bar coverage, it must still be shown that the Indiana property

was not an "insured location." Here, the evidence before the courE is sufficient for an

ordinariiy reasonable person to reach the cor clusion that the Hunters' farm was,

indeed, not an "insured location."

Westfield's policy defines "insured location" as follows:

4, insured iocation means:

a. The residence premises;

b. The part of other premises, other structures and grounds
used by you as a residence and:

(1)
(2)

Which is shown in the declarations; or
Which is acquired by you during the policy period
for your use as a residence;

c. Any premises used by you in connection with a premises in
4.a and 4.b above;

Any part of a premises:

(1) Not owned by an insured; and
(2) Where an insured is temporarily residing;

e. Vacant land, other than farm land, owned by or rented to
an insured;

Jodgc

Charles L. Pa[er

Common Clcas Cum'i

f. Land owned or rented to an insured on which a one or two
family dwelling is being built as a residence for an insured.

The Hunters' Indiana farm does not fit any of the above definitions of an "insured

location."

-5-
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The farm was not the Hunters' "residence premises" under paragraph 4(a).

The policy defines "residence premises" to mean a dwelling or other building where

the named insured resides and which is also shown in the Declarations as the'

residence premises. The Hunters resided at their Hamilton residence and the farm

was not listed in the policy Declarations at ali:

The farm also does not meet the definition coritained in paragraph 4(b)

because it was not used by the Hunters as a residence, was not shown in the

Declarations, and was not acquired during the policy period.

The only definition of "insured location" that could even arguably apply to the

facts of this case is that contained in paragraph 4(c). The Hunters' Hamilton, Ohio

home was clearly their "residence premises," but despite its arguments to the contrary,

Grinnell has provided no evidence to suggest that the Indiana property was used in

connection with the Hunters' home in Hamilton.

In the only Ohio case cited by either party, Pierson v, Farmers lns. of

Columbus, Inc. (6th Dist. 2007), 2007-Ohio-1188, the Sixth District Court of Appeals

was asked to consider and interpret policy language similar to that at issue here.

There, the plaintiff's son was injured on property not the residence of the insured. The

insured had a po(icy of insurance on his primary residence issued by defendant

Farmers Insurance. Farmers denied coverage for the accident on the basis that the

accident occurred on property that was not an "insured location," as defined by the

policy. At issue was whether the property on which the accident occurred was used

"in connection with" the insured premises. Citing cases from several jurisdictions

outside Ohio, the Sixth district stated:

-6-
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in determining whether the premises are used "in connection with"
insured premises, courts generally consider the proximity of the
premises, the type of use of the premises, and the purpose of the
insurance policy, as a whole. [Citations omitted.]

Here, there is no evidence before the court establishing the proximity of the

Hunters' residence in Hamilton, Ohio to the farm in Indiana, or how the farm property,

was actually used. However, the purpose of the Westfield policy, as a whole, is clear

from the policy language. In interpreting insurance policies, the court must look to the

wording of the policy to determine the intention of the parties concerning coverage. ^

Robinson v. Allstate Ins. Co. (8th Dist. 2004), 2004-Ohio-7032, par. 33. The only

premises the policy states that is covered was the Hunters' home in Hamilton, Ohio.

There is no reference whatsoever to any other premises. Additionally, the Hunters,

thernselves, clearly believed that the Westfield policy covered only their Hamilton

residence because, otherwise, they would not have had a reason to obtain a separate

policy from Grinnell to cover their Indiana farm. Thus, the "purpose of the [Westfield]

insurance policy as a whole" is to cover the Hunters' Hamilton property only.

Moreover, the court, being mindful that words in an insurance contract must be

given their plain and ordinary meaning (see, Whitaker v. Grange 1Viut. Cas. Co. (2nd

Dist. 2004), 2004-Ohio-5270, par. 9), concludes that the plain meaning of the policy

language "in connection with" requires there to be some sort of link or relationship

between the Indiana farm and the Hamilton residence beyond the fact that the Hunters

owned both premises. Here there is no evidence of any such link or relationship.

Therefore, an ordinary reasonable person could only conclude that the farm was not

used "in connection with" the Hunters' home in Hamilton.

-7-
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The definition contained in paragraph 4(d) only applies to property not owned

by an insured, and the farm was owned by the Hunters. Thus, it is inapplicable.

The definition in paragraph 4(e) is clearly inapplicable because the farm was

not vacant land but, rather, improved with a house, running water and electricity.

Finally, since the farm was not land owned or rented to the Hunters on which a

one or two faniily dwelling was being built as a residence for them, the definition in

paragraph 4(f) does not apply. Therefore, the farm was not an "insured location."

To summarize, ihe evidence establishes that the injuries sustained by Terrell

Whicker in his unfortunate accident with Ashley Arvin did arise out of a premises

owned by Westfield's insureds, the Hunters. However, it was not an insured location.

Therefore, the exclusion contained in Section II(1)(e)(1) of the Westfield policy applies

to bar coverage. Westfield's motion for summary judgment is well-taken, while

Grinnell's motion for summary judgment must be denied.

ENTER

^-- ^-^^----^"
Charles L. Pater, Judge

Judge

Cliartes L. Parer

Canm. on ]'Icas Cburc
Rudcr Counry, Ohfo

cc: John F. McLaughlin, Esq.
Lynne M. Longtin, Esq.
James H. Ledman, Esq.
J. Stephen Teetor, Esq.
Steven A. Tooman, Esq.
Daniel J. Temming, Esq.

-9-

Appx.059


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97

