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STATEMENT OF THE CASE AND FACTS

The trial court's failure to comply with Evid.R. 601(B) resulted in the jury's decision to

convict William N. Davis of six counts of rape of a child under 13 years of age, violations of

R.C. 2907.02(A)(1)(b); 13 counts of rape by force, violations of R.C. 2907.02(A)(2); one count

of gross sexual imposition by force, a violation of R.C. 2907.05(A)(1); and three counts of gross

sexual imposition of a child under 13 years of age, violations of R.C. 2907.05(A)(4). Alberta

Davis, William Davis's wife, was never informed of her right not to testify against her husband.

And the trial court failed to make an on-the-record determination that she was competent to so

do. As the trial testimony evidences, the trial court's error was prejudicial and outcome-

determinative. And the State is asking this Court to engage in mere error correction.

In 1999, William and Alberta Davis had been living in a house located on Haverhill Road

in East Cleveland, Ohio. (T.pp. 297-298, 300). Due to Mrs. Davis's poor health, her niece, D.S.,

would come over to help with the house work. (T.pp. 295, 297-298). D.S. was nine years old

when she began visiting the Davises at the Haverhill Road house and helping Mrs. Davis with

the daily chores. (T.pp. 295, 297-298, 300). At trial, D.S. testified that during one of her visits,

Mr. Davis asked her to sit on his lap. (T.pp. 297-300). D.S. further testified that Mr. Davis

began "to touch around [her] bottom and the front of him." (T.p. 300). According to D.S., Mr.

Davis's conduct escalated at the Haverhill Road house, and one day he "went inside [her] pants

and began to play with [her] vagina." (T.p. 302).

In 2001, when D.S. was "10 or 11" (T.p. 306), the Davises moved to a house on 137 and

Woodworth, located in Cleveland, Ohio. (T.pp. 305-306). D.S. was still helping Mrs. Davis

with the household chores. (T.p. 306). At trial, D.S. testified about two separate instances in



which Mr. Davis "insert[ed] his penis in[to her] vagina." (T.pp. 308, 310). D.S. also testified

that Mr. Davis "stuck his fingers inside [her] vagina." (T.p. 315).

When D.S. had turned 12, the Davises moved to a house on Calcutta, located in

Cleveland, Ohio. (T.p. 316). D.S. continued to visit the Davises, and to assist Mrs. Davis with

various daily chores. (T.p. 316). D.S. testified that while the Davises were living in the house

on Calcutta, Mr. Davis "inserted his penis inside [her] vagina" on three separate occasions.

(T.pp. 317-318, 321-322, 324-325). And when the Davises moved to a house on Halliday, which

is located in Cleveland, Ohio, D.S. alleged that Mr. Davis "inserted his penis inside [her] vagina"

twelve more times. (T.pp. 330-331, 333-335, 336-337, 349, 351, 363, 372, 377, 385, 398, 406,

418). D.S. also testified that one day Mr. Davis "tried to have sex with [her] very quickly" (T.p.

357), and that he "just rubbed against [her] butt and then he left out [sic]." (T.p. 358).

Additional allegations against Mr. Davis were made by D.T., D.S.'s younger sister. Like

D.S., D.T. would visit the Davises in order to help Mrs. Davis with daily activities. (T.p. 514).

When the Davises had been living in the house on Halliday, D.T. would help Mrs. Davis put on

clothes and jewelry, and would "grease her [Mrs. Davis's] hair." (T.p. 514). At trial, D.T.

testified that on two separate occasions, Mr. Davis touched her chest. (T.pp. 515, 523-525).

Both D.S. and D.T. testified that whenever Mr. Davis's alleged conduct occurred, Mrs. Davis

was in some other area of the house. (T.pp. 307, 323, 329, 337, 362, 376, 517).

On September 30, 2006, D.S. told her mom, DeShawn T.1, about the "sexual abuse

involving [Mr. Davis]." (T.p. 537). DeShawn called the police and reported D.S.'s allegations,

and on September 17, 2007, Mr. Davis was indicted for 28 counts of rape and 3 counts of gross

1 Because D.S. and D.T., the alleged child victims, have the same last name as DeShawn,
DeShawn will be referenced by her first name only throughout this pleading in order to protect
the identity of D.S. and D.T.
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sexual imposition. (T.p. 543, September 17, 2007 Indictment). During Mr. Davis's jury trial,

the State put forth the following argument during its opening statement:

We anticipate that you will hear from [Mr. Davis's] wife, the
State of Ohio intends to call her as a witness. We'll get a load
of what she has to say. I suspect that that examination is not
going to be one that is friendly, that you're going to see
somebody, Mr. Davis's wife, who is hostile toward the State of
Ohio.

++a

[You'll hear that] they [Mr. and Mrs. Davis] moved from one
place to the next, into a third over the course of this six, seven
years or so, and that at each place, there was a certain place in
the house where this defendant, certain means how he
approached [D.S.] throughout the years, his excuses with his
wife, who you'll see is morbidly obese and was unable to
function without assistance during that time.

She [Mrs. Davis] was in such a state that her nieces-and I
anticipate, just like she said in brief conversations, that her
testimony will reveal that, in fact, she still loves these nieces,
loves them very much because she was provided care by each
one of these nieces throughout these years.

And especially [D.S.], who tended to her. This lady
unfortunately, to some extent, confined in a wheelchair, she'll
be brought in in a wheelchair and I don't anticipate that that
questioning is going to be, like I said before, one where it's
going to be of a friendly nature.

But nonetheless, she's going to tell us about how [D.S.] and
[D.T.] have helped her throughout her years, throughout recent
years and they were a tremendous help to her and that she loves
her nieces notwithstanding the allegations that they've made
against her husband, who she remains steadfastly committed to,
steadfastly committed to.

We're going to hear throughout this examination, we're going
to hear just how steadfastly she is, in fact, committed to this
person. You'll find that she doesn't want to know the true
answers. The evidence will reveal that, I can't be any more
certain than that.

(T.pp. 280-281, 282-284).
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After presenting D.S.'s, D.T.'s, and DeShawn's testimony, the State called Mrs. Davis to

the stand. (T.p. 579). The State elicited the following testimony from Mrs. Davis:

[The State]: Do you recall yesterday that we left off with some
words to the effect-I think we were-I think your
testimony was-your testimony with respect to ever
asking your nieces about what happened during the
course of this case after the indictment.

You said that you had thought about it [talking to
D.S. and D.T. about their allegations], is that
correct, but you didn't act upon it?

[Mrs. Davis]: Correct.

[The State]: What was it that you wanted to discuss with them
but did not?

[Mrs. Davis]: I wanted to know why didn't she tell me.

[The State]: Why didn't she tell you?

[Mrs. Davis]: Yes.

[The State]: And which one of the two or both? Was it [D.S.] or
[D.T.]?

[Mrs. Davis]: [D.S.].

[The State]: What about [D.T.], did you have the same interest
in speaking with her but not doing so?

[Mrs. Davis]: With [D.T.], I didn't want to talk to [D.T.].

[The State]: [D.T.], she goes by the nickname of chunky
monkey?

[Mrs. Davis]: We call them all monkeys sometimes.

**^

[The State]: You never had any interest in discussing this any
further with [D.T.], just [D.S.]?

[Mrs. Davis]: Correct.

4



[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

[Mrs. Davis]:

[The State]:

Do you recall receiving a letter from [D.S.]?

Yes.

When do you recall receiving that letter?

I don't remember the exact date, but I remember her
giving it to me.

+**

I'm going to show you what's been marked as
State's Exhibit 1. Can you take a look at that and
tell us whether or not-tell us what it is, please.

It's the letter [D.S.] gave to me.

And under what circumstances did she give that to
you, do you recall?

It was on her own.

I'm sorry?

It was on her own.

On her own?

Yes.

Did it-was that letter written as a result of a
conversation with her, as you recall?

Not by me.

Not with you?

No.

Under-when do you recall her-not the date she
gave it to you, but did she hand it to you, was it
enclosed in an envelope, put in a mailbox?

No. It was in a notebook.

Did she hand you the notebook and ask you to read
it?

5



[Mrs. Davis]: Yes.

[The State]: How did it make you feel when you read it? You
could take a second to review it to refresh your
recollection if you need to.

[Mrs. Davis]: I still wonder why she didn't tell me.

[The State]: You've read the letter and you see it there in front
of you, correct?

[Mrs. Davis]: Yes.

[The State]: Does she deny your husband, in that letter, did any
of the sexual abuse?

[Mrs. Davis]: Can you say that again?

[The State]: Anywhere in that letter, does she say, "Nolan [Mr.
Davis] never did anything to me?"

Does she deny that?

[Mrs. Davis]: No.

(T.pp. 608-610, 612-613). The State subsequently obtained the following testimony from Mrs.

Davis, who still had not been determined to be competent by the trial court:

[The State]: Now as far as [D.T.], you never intended to talk to
[D.T.] like you did [D.S.], right?

[Mrs. Davis]: I didn't actually talk to [D.S.] about it.

[The State]: What I'm asking you, we've gone over your interest
in talking to [D.S.] but you refraining to do so
because of the case that was pending, correct?

[Mrs. Davis]: Correct.

[The State]: You did not have the same interest, according to
your testimony, in talking to [D.T.]?

[Mrs. Davis]: Correct.

6



[The State]: You're positive about that?

[Mrs. Davis]: Yes.

[The State]: 100 percent certain?

[Mrs. Davis]: Yes.

[The State]: You wouldn't lie to this jury, would you?

[Mrs. Davis]: No.

[The State]: You could look at them right now and say you
wouldn't lie to them, right?

[Mrs. Davis]: I would not lie to you.

[The State]: Okay. I want you to turn your attention to a phone
conversation, several phone conversations with your
husband.

[Mrs. Davis]: Okay.

[The State]: Right inside here, State's Exhibit 4. Do you want to
think about what you just told the jury for a minute?
Do you want to reflect upon some of these phone
conversations?

[Mrs. Davis]: I don't remember every phone call I had.

[The State]: Well, how about for starters, do you remember the
discussion, in your own words, of tape recording
[D.T.] and setting her up on a tape recorder?

(T.pp. 614-615). The State then played an audiotape of the conversation that occurred between

Mr. and Mrs. Davis. (T.p. 616). And shortly thereafter, the State requested that it be permitted

"to engage in some leading questions, as [Mrs. Davis] ha[d] shown she is clearly adverse to the

State of Ohio." (T.p. 620).

The trial court granted the State's motion (T.p. 621), and Mrs. Davis's testimony

continued:

7



[The State]: You had these conversations with your husband
about tape recording [D.T.] several times, didn't
you?

[Mrs. Davis]: Yes.

[The State]: You did. So what you told the jury earlier about
never wanting to discuss this with [D.T.], that was a
lie, wasn't it?

[Mrs. Davis]: Actually I wasn't going to just record [D.T.]. I
was-

[The State]: I want to stick to [D.T.] for a minute. You told the
jury a little while ago, you looked at them and told
them you wouldn't lie to them, right?

[Mrs. Davis]: Right.

[The State]: And you said you had no plans of discussing these
abuse matters with [D.T.]? You told them that,
didn't you?

[Mrs. Davis]: Yes.

[The State]: And what we hear on those tapes is very different
from what you told the jury, isn't it?

[Mrs. Davis]: Yes.

[The State]: Do you recall a conversation with your husband
where he said that-where you assured him that no
matter what happened, if you were ever rejoined
with him, you would move somewhere where he
didn't have to be around kids?

[Mrs. Davis]: Say that again.

[The State]: That you assured no matter what happened with the
case, that you would be there for him and you
would move somewhere and he could get a job
where he didn't have to be around children?

8



[Mrs. Davis]: If I did, if that's what it took for us to survive.

(T.pp. 621-623).

At the end of the State's case-in-chief, Mr. Davis requested, without objection from the

State, that the trial court dismiss Counts Seven, Eight, Twenty-two, Twenty-three, Twenty-five,

Twenty-six, Twenty-seven, and Twenty-eight. (T.p. 673). The trial court granted Mr. Davis's

motion, and he then presented his case to the jury. (T.p. 674).

Michael Davis, William Davis's brother, testified on William's behalf (T.p. 677).

Michael testified that William had been around Michael's children, and that William was a

"[r]egular uncle," and that William would do "things that uncles do, wrestle with the boys...talk

to the girls...nothing unusual." (T.p. 682). Shelia T.,Z DeShawn's sister, also testified on Mr.

Davis's behalf (T.p. 694). Shelia also stated that when her daughter was nine, they lived with

the Davises. (T.p. 698). Furthermore, Shelia's daughter never reported that anything unusual

happened with Mr. Davis. (T.pp. 698-699).

During the State's closing argument, it placed particular emphasis on Mrs. Davis's

testimony:

Well, let's turn our attention to how this defendant behaved.
Recall yesterday when his wife, who has testified she wouldn't
leave him for anything, she sat up here, looked at you and said
she wouldn't lie to you.

We pressed play on the computer and it was very apparent that
she had, just a moment before, sat here and lied through her
teeth to protect her husband, a pedophile.

She agreed that when this is over, if it's over and when they get
back together, she will remain with him and go somewhere
where he doesn't have to be around children.

2 Because Shelia has the same last name as the alleged child victims, Shelia will be referenced by
her first name only throughout this pleading in order to protect the identity of D.T. and D.S.
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They [Mr. and Mrs. Davis] were going to beat DeShawn's ass,
the mother. Do you remember his voice in his words, he asked
his wife, "Did you talk to Little Monkey?"

"Well, I haven't had a chance. I'm going to take her to school
tomorrow and I'm going to keep working on her."

That is what this individual wanted. He wants to hide from
you, he wants to destroy the evidence and he'll go back to
these victims and undermine, put them on audiotape if he has
to, and he's putting his more-than-willing wife up to it.

You hold this individual and his wife responsible for every sex
act that he committed on each of his nieces, he deserves it and
he should be convicted.

(T.pp. 817-820).

The jury found Mr. Davis guilty of al123 charges. And on March 25, 2008, the trial court

sentenced Mr. Davis to life in prison. (March 25, 2008 Judgment Entry). Mr. Davis timely

appealed, and argued the following assignments of error:

1. The defendant was twice put in jeopardy for the same offenses contrary
to the Fifth Amendment to the U.S. Constitution and Article I, Section 10
[sic] of the Ohio Constitution when after jeopardy having attached, the
court denied appellant's request to try his case to a jury of eleven,
dismissed the sworn panel, and impanelled [sic] a second jury;

II. The appellant was denied a fair trial when evidence was admitted that
appellant had a general propensity to molest young females when he was
on trial for rape and GSI of two of his nieces; and

III. Appellant was prejudiced by ineffective assistance of counsel.

State v. Davis, 8th Dist. No. 91324, 2009-Ohio-5217, at ¶10-12.

The court of appeals, addressing an issue sua sponte, reversed and remanded Mr. Davis's

case for a new trial, stating that the trial court committed a plain and prejudicial error when it

failed to comply with this Court's decisions in State v. Adamson (1995), 72 Ohio St.3d 431 and

State v. Brown, 115 Ohio St.3d 55, 2007-Ohio-4837. Davis at ¶28-30. The State filed a

10



memorandum in support of jurisdiction on December 8, 2009. Subsequently, Mr. Davis filed a

notice of cross-appeal and memorandum in opposition of jurisdiction. (William N. Davis's

December 11, 2009 Notice of Cross Appeal; William N. Davis's December 22, 2009

Memorandum in Response and in Support of Cross-Appeal). This Court accepted jurisdiction as

to the State's appeal on March 3, 2010.

ARGUMENTS IN SUPPORT OF PROPOSITIONS OF LAW

APPELLEE'S FIRST PROPOSITION OF LAW

When a defendant does not object to the trial court's failure to
determine whether a defendant's spouse is competent to testify
in accordance with Evid.R. 601(B), the error is reviewed under
the plain-error doctrine.

This Court has already decided the State's first proposition of law. State v. Adamson, 72

Ohio St.3d at syllabus and 434. Previously, this Court has explained the difference between trial

errors and structural errors:

In Arizona v. Fulminante (1991), 499 U.S. 279, the United States
Supreme Court denominated the two types of constitutional errors
that may occur in the course of a criminal proceeding-"trial
errors," which are reviewable for harmless error, and "structural
errors," which are per se cause for reversal. See State v. Esparza
(1996), 74 Ohio St.3d 660, 661-662. "Trial error" is "error which
occurred during the presentation of the case to the jury, and which
may therefore be quantitatively assessed in the context of other
evidence presented in order to determine whether its admission
was harmless beyond a reasonable doubt." Fulminante, 499 U.S.
at 307-308. "Structural errors," on the other hand, "defy analysis
by `harmless error' standards" because they "affect[] the
framework within which the trial proceeds, rather than simply
[being] an error in the trial process itself."' 499 U.S. 279.
Consequently, a structural error mandates a finding of "per se
prejudice." See Campbell v. Rice (C.A.9, 2002), 302 F.3d 892,
900 ("We...conclude that [the relevant error] amounted to a
structural error, mandating a finding of prejudice per se").

11



State v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, at ¶9. (Emphasis sic.) See, also, State v.

Wamsley, 117 Ohio St.3d 388, 2008-Ohio-1195, at ¶15.

And Ohio's Criminal Rule 52 gives appellate courts the power to correct errors that

occurred during the trial court proceedings. Criminal Rule 52 provides:

(A) Harmless error
Any error, defect, irregularity, or variance which does not
affect substantial rights shall be disregarded.

(B) Plain error
Plain errors or defects affecting substantial rights may be
noticed although they were not brought to the attention of
the court.

Accordingly,this Court has held that when a trial court fails to inquire into whether a

defendant's spouse is testifying against the defendant voluntarily, and trial counsel fails to

object, a reviewing court must determine whether the error is plain and prejudicial. State v.

Adamson, 72 Ohio St.3d at syllabus and 434, respectively ("Under Evid.R. 601(B), a spouse

remains incompetent to testify until she makes a deliberate choice to testify, with knowledge of

her right to refuse. The trial judge must take an active role in determining competency, and must

make an affirmative determination on the record that the spouse has elected to testify."); ("plain

errors or defects which affect [a defendant's] substantial rights may be grounds for reversal even

though they were not brought to the attention of the trial court"). This Court further stated that

"`[n]otice of plain error under Crim.R. 52(B) is to be taken with the utmost caution, under

exceptional circumstances and only to prevent a manifest miscarriage of justice."' Id. at 434,

quoting State v. Long (1978), 53 Ohio St.2d 91, at paragraph three of the syllabus.

Indeed, this Court has already explained the analysis that a reviewing court must

undertake for a trial court's violation of Evid.R. 601(B). And in 2007, this Court affirmed its

holding in State v. Adamson. See State v. Brown, 2007-Ohio-4837, at ¶60 ("[T]he rule in
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Adamson is absolute. Once it has been determined that a witness is married to the defendant, the

trial court must instruct the witness on spousal competency and make a finding on the record that

he or she voluntarily chose to testify. Failure to do so constitutes reversible plain error.").

Mr. Davis does not dispute the legal standard that this Court formulated over ten years

ago in State v. Adamson, and subsequently affirmed in State v. Brown. Moreover, the court of

appeals did not object to following and applying Adamson and Brown, as is evidenced by the

plain-error analysis that the court of appeals conducted before reversing and remanding Mr.

Davis's case for a new trial. (See Appellee's Second Proposition of Law, Roman Numerals II

and III, pp. 14-19, infra). The only substantive disagreements between the State and Mr. Davis

are: (1) whether a court of appeals must include the phrase that "but for the trial court's error,

the outcome at trial would have been different" in a plain-error analysis; and (2) how the

Adamson standard applies to the specific facts of this case. (See Appellee's Second Proposition

of Law, pp. 13-25, infra).

APPELLEE'S SECOND PROPOSITION OF LAW

A court of appeals does not err by failing to include, in its
plain-error analysis, the magic phrase that "but for the error,
the outcome at trial would have been different."

1. Introduction.

The State proposes that this Court reverse the decision in State v. Davis, 2009-Ohio-5217,

because the court of appeals did not include the magic phrase that "but for the trial court's error,

the outcome of Mr. Davis's trial would have been different." (State's Merit Brief, pp. 8, 11-13).

However, the court of appeals conducted a proper plain-error analysis, and the prejudicial nature

of the trial court's error is implicit within that analysis. The court of appeals cited to this Court's

decisions in Adamson and Brown, and determined that the trial court committed a plain and
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reversible error when it failed to comply with Evid.R. 601(B). Davis at ¶28-29. (See Roman

Numerals II and III, pp. 14-19, infra). As such, this Court should dismiss this appeal as being

improvidently accepted. (See Roman Numeral IV, pp. 19-23, infra). In the alternative; this

Court should affirm the court of appeals' decision reversing Mr. Davis's conviction and granting

him a new trial, as the court of appeals ultimately reached the correct result. (See Roman

Numeral V, pp. 24-25, infra).

II. The plain-error doctrine and Evidence Rule 601(B).

A. A trial court may commit a prejudicial and plain error for
failing to comply with Evid.R. 601: State v. Adamson (1995), 72
Ohio St.3d 431.

In State v. Adamson, 72 Ohio St.3d 431, this Court was faced with the same factual

scenario as in the case sub judice. During Mr. Adamson's trial, the court did not consider

Evid.R. 601(B), which deals with the competency of spousal testimony. The trial judge never

informed Mrs. Adamson that in order to testify against her husband, she had to elect to do so in

accordance with Evid.R. 601(B)(2). This Court first reviewed Evid.R. 601, which provides, in

pertinent part:

Every person is competent to be a witness except:

**^

(B) A spouse testifying against the other spouse charged with a
crime except when either of the following applies:

**^

(2) The testifying spouse elects to testify.

Adamson at 433. Explaining the differences between Evid.R. 601 and R.C. 2945.42, this Court

stated:

The focus of Evid.R. 601(B) is the competency of the testifying
spouse; in contrast, R.C. 2945.42 focuses on the privileged nature
of spousal communications:
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"Husband or wife shall not testify concerning a communication
made by one to the other, or act done by either in the presence of
the other, during coverture, unless the communication was made or
act done in the known presence or hearing of a third person
competent to be a witness...."

Thus, R.C. 2945.42 "confers a substantive right upon the accused
to exclude privileged spousal testimony concerning a confidential
communication...." State v. Rahman (1986), 23 Ohio St.3d 146,
23 OBR 315, 492 N.E.2d 401, syllabus. However, if the accused
commits acts in the known presence of a third person, the accused
may not assert the spousal privilege. Id. That is the case even if
that third person is unable to testify. See State v. Mowery (1982), 1
Ohio St.3d 192, 1 OBR 219, 438 N.E.2d 897.

Spousal privilege and spousal competency are distinct legal
concepts which interrelate and provide two different levels of
protection for communications between spouses. Under R.C.
2945.42, an accused may prevent a spouse from testifying about
private acts or communications. However, even when the
privilege does not apply because another person witnessed the acts
or communications, a spouse still is not competent to testify about
those acts or communications unless she specifically elects to
testify. While the presence of a witness strips away the protection
of the privilege, the protection provided pursuant to Evid.R. 601
remains.

Adamson at 433-434. (Emphasis sic.)

Accordingly, Evid.R. 601 requires that the testifying spouse elect to testify against his or

her spouse. Adamson at 434. An election is "`the choice of an alternative[;j the intemal, free,

and spontaneous separation of one thing from another, without compulsion, consisting in

intention and will."' Adamson at 434, quoting Black's Law Dictionary (5 Ed. 1990) 517. Thus,

under Evid.R. 601(B), a spouse remains incompetent to testify until he or she makes a deliberate

choice to testify, with knowledge of his or her right to refuse.

Competency determinations are the province of the trial judge. Adamson at 434, citing

State v. Clark (1994), 71 Ohio St.3d 466, 469. Indeed, as mandated by Evid.R. 601(A):

15



[T]he trial judge must determine whether a child under ten is
competent to testify by inquiring as to whether the child is capable
of "receiving just impressions of the facts and transactions
respecting which they are examined, or of relating them truly."

See, also, State v. Frazier (1991), 61 Ohio St.3d 247, 574 N.E.2d

483. Likewise, under Evid.R. 601(B), the judge must take an

active role in determining competency, and make an affirmative
determination on the record that the spouse has elected to testify.
Just because a spouse responds to a subpoena and appears on the
witness stand does not mean that she has elected to testify.

Adamson at 434. (Emphasis added.) Conducting a plain-error review, this Court next reviewed

the facts of the case, and held that the trial court's elicitation of Mrs. Adamson's "testimony

without informing her of her right to not testify against her husband was plain error." Id. at 435.

B. Counsel may be ineffective for failing to object to spousal

testimony: State v. Brown, 115 Ohio St.3d 55, 2007-Ohio-4837.

In State v. Brown, this Court considered the issue of whether defense counsel was

ineffective for failing to object to testimony that had been given by Mr. Brown's alleged spouse,

Jillian Wright. State v. Brown, 2007-Ohio-4837. Appellate counsel argued that had trial counsel

objected, the court would have been required to determine whether Mr. Brown and Ms. Wright

were legally married. Brown at ¶55. If they were married, the trial court would then have been

compelled, under State v. Adamson, 72 Ohio St.3d 431 ("a spouse remains incompetent to testify

until she makes a deliberate choice to testify, with knowledge of her right to refuse") to

determine Ms. Wright's competency and to make a finding on the record that she had chosen to

voluntarily testify. Id.

This Court once again first reviewed Evid.R. 601. Brown at ¶54. And citing to State v.

Adamson, this Court explained that "[t]o ensure proper enforcement of this rule, this Court has

held that a spouse remains incompetent to testify until she makes a deliberate choice to testify,

with knowledge of her right to refuse. The trial judge must take an active role in determining
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competency, and must make an affirmative determination on the record that the spouse has

elected to testify." Id. (Internal citations omitted.)

This Court reviewed Mr. Brown's appellate record, and concluded that sufficient

evidence existed to support a conclusion that Mr. Brown and Ms. Wright were legally married.

Brown at ¶56. Accordingly, Ms. Wright may have chosen to testify voluntarily at trial, even

after being informed of her right not to do so. However, this Court stated that "the rule in

Adamson is absolute. Once it has been determined that a witness is married to the defendant, the

trial court must instruct the witness on spousal competency and make a finding on the record that

he or she voluntarily chose to testify. Failure to do so constitutes reversible plain error." Id. at

¶60. Because there was a question as to whether Mr. Brown and Ms. Wright were married, Mr.

Brown's counsel had an obligation to request a formal decision on whether Ms. Wright and Mr.

Brown were actually married. And just as this Court reversed the Adamson case for a new trial

due to the fact that the trial court committed a plain and prejudicial error when it failed to comply

with Evid.R. 601, this Court reversed the Brown case for a new trial based on counsel's

ineffectiveness.

III. The court of appeals' application of the plain-error doctrine.

In the instant case, Mr. Davis's wife testified on behalf of the State. She testified that she

had no direct knowledge of the allegations and made several inconsistent statements about

whether she believed that Mr. Davis had committed the offenses. "Eventually, the court

permitted the State to ask [Mr. Davis's] wife leading questions in its case-in-chief under Evid.R.

611(C), which allows leading questions on direct examination when `a party calls a hostile

witness, an adverse party, or a witness identified with an adverse party...."' Davis, 2009-Ohio-

5217, at ¶29. Additionally, at one time the court admonished Mr. Davis's wife stating, "you're
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not to direct your attention to [Mr. Davis] throughout this proceeding." Id. However, at no time

did defense counsel object to this testimony, "nor did the court instruct Mr. Davis's wife that she

had a right to not testify against her husband." Id. Furthermore, there is no finding on the record

that Mr. Davis's wife voluntarily chose to testify. Id.

Adhering closely to this Court's decisions in Adamson and Brown, the court of appeals

explained:

Evid.R. 601(B) states that a person is incompetent to be a witness
testifying against his or her spouse, unless, inter alia, he or she
elects to testify. In State v. Brown, 2007-Ohio-4837, the Ohio
Supreme Court held the following: "Once it has been determined
that a witness is married to the defendant, the trial court must
instruct the witness on spousal competency and make a finding on
the record that he or she voluntarily chose to testify. Failure to do
so constitutes reversible plain error." See, also, State v. Adamson,
72 Ohio St.3d 431, 434 (holding that under Evid.R. 601(B), "a
spouse remains incompetent to testify until she makes a deliberate
choice to testify, with knowledge of her right to refuse.... [T]he
judge must take an active role in determining competency, and
make an affirmative determination on the record that the spouse
has elected to testify. Just because a spouse responds to a
subpoena and appears on the witness stand does not mean that she
has elected to testify.").

In the instant case, the defendant's wife testified on behalf of the
State against defendant. She testified that she had no direct
knowledge of the allegations and made several inconsistent
statements about whether she believed defendant committed the
offenses. Eventually, the court permitted the State to ask
defendant's wife leading questions in its case-in-chief under
Evid.R. 611(C), which allows leading questions on direct
examination when "a party calls a hostile witness, an adverse
party, or a witness identified with an adverse party... ."
Additionally, at one time the court admonished defendant's wife
stating, "you're not to direct your attention to the defendant
throughout this proceeding." However, at no time did defense
counsel object to this testimony, nor did the court instruct
defendant's wife that she had a right to not testify against her
husband. Furthermore, there is no fmding on the record that
defendant's wife voluntarily chose to testify.
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Davis at ¶28-29. Footnotes omitted. Accordingly, the court of appeals reviewed the record

along with the applicable law, and determined that the trial court committed a prejudicial and

plain error when it failed to comply with Evid.R. 601.

IV. This Court should dismiss this appeal as being improvidently accepted.

The State's case is based on the incorrect premise that the Eighth District Court of

Appeals strayed from the legal standard that this Court adopted in State v. Adamson and State v.

Brown. The State erroneously argues that the court of appeals did not conduct a proper plain-

error analysis because it failed to include the phrase that "but for the error, the outcome of the

trial would have been different." (State's Merit Brief at pp. 8, 11-13). However, this Court has

never mandated that a reviewing court's plain-error analysis contain magic phrases that, without

being present, call into question a court of appeals' opinion.

This Court has maintained that a reviewing court must apply a four-prong test in a plain-

error inquiry:

First and most fundamentally, there must be error, i.e., a deviation

from a legal rule. United States v. Olano (1993), 507 U.S. 725,

732-733. Second, the error must be plain. To be plain, the error
must be "clear" or, equivalently, "obvious." Id. at 734, citing
United States v. Young (1985), 470 U.S. 1, 17. Third, the error
must affect substantial rights. In most cases, this means that the
error must have affected the outcome of the trial. Olano, 507 U.S.

at 734.

If a party satisfies the three foregoing conditions, a reviewing court
then has the discretion to correct the plain error [if the error
"seriously affects the fairness, integrity, or public reputation of

judicial proceedings." Johnson v. United States, 520 U.S. at 467.

Internal citations omitted].

State v. Hill, 92 Ohio St.3d 191, 205, 2001-Ohio-141. See, also, State v. Barnes, 94 Ohio St.3d

21, 27, 2002-Ohio-68; State v. Gross, 97 Ohio St.3d 121, 2002-Ohio-5524, at ¶45; State v. Perry,

101 Ohio St.3d 118, 2004-Ohio-297, at ¶14-15; State v. Frazier, 115 Ohio St.3d 139, 2007-Ohio-
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5048, at ¶206; State v. Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, at ¶15-17; State v. Wamsley,

2008-Ohio-1195. This Court has never required courts of appeals to state, verbatim, that "but

for the error, the outcome at trial would have been different."

As in the case sub judice, many courts of appeals do not quote specific, magic phrases

when conducting a plain-error analysis. However, the outcome-determinative nature of the

errors are implicit in those courts' analyses. See State v. Smith, Ist Dist. No. C-080685, 2009

Ohio App. LEXIS 5911, at *7-8 ("While the issue is not raised by Smith, we find plain error in

his convictions. The conviction and separate sentences on two counts of murder for a single

killing violated R.C. 2941.25 and the Double Jeopardy Clauses of the Ohio and United States

Constitutions. Therefore, we vacate only the sentences and remand the case for resentencing on

one offense or the other. The trial court's judgment is otherwise affirmed."); State v. Jones, 183

Ohio App.3d 839, 2009-Ohio-4606, at ¶24, internal citations omitted ("Plain error has been

defined as obvious error prejudicial to a defendant which involves a matter of great public

interest having substantial adverse impact on the integrity of and the public's confidence in

judicial proceedings."); State v. Adkins (2000), 136 Ohio App.3d 765, 783 ("because the record

before us plainly demonstrates error that prejudiced substantial rights of the defendant, this case

is reversed and remanded to the trial court for further proceedings consistent with this opinion");

State v. Haney, 180 Ohio App.3d 554, 2009-Ohio-149, at ¶29-30 ("In light of the State's

concession and our holding in [State v.] Baltzer, [4`h Dist. No. 06CA76, 2007-Ohio-6719], we

conclude that the trial court committed plain error in ordering appellant to pay restitution to State

Farm and Western Reserve."); State v. Ray, 8`F' Dist. No. 92749, 2010-Ohio-513, at ¶31 ("Since

this [inadmissible hearsay] testimony and the report [also inadmissible hearsay] were the only

evidence presented that the gun was stolen property, we find that the admission was plain

20



error."); State v. Douglas, 9`h Dist. No. 24069, 2008-Ohio-5568, at ¶18, 20, internal citations

omitted ("Crim.R. 52(B) permits a reviewing court to take notice of plain errors or defects

affecting substantial rights even if a party forfeits an error by failing to object to the error at trial.

To prevail on a plain error argument, an appellant must demonstrate an obvious error, which

affected his substantial rights. Courts are to notice plain error only to prevent a manifest

miscarriage of justice.... As the trial court committed plain error in sentencing Douglas to a

term of eighteen months on his fifth degree felony possession conviction, Douglas' second

assignment of error is sustained."); State v. Moore, 12"' Dist. No. CA92-12-034, 1994 Ohio

App. LEXIS 329; at * 16 ("We hold that the trial court's instruction on the elements of felanious

assault pursuant to R.C. 2903.11(A)(1) was indeed improper and constituted reversible error.").

Like the above-cited cases, the court of appeals in Mr. Davis's case did not state the

specific phrase that but for the trial court's violation of Evid.R. 601(B), the outcome of Mr.

Davis's trial would have been different. But the court's explanation regarding the trial court's

violation of Evid.R. 601(B) and the prejudicial impact of Mrs. Davis's testimony implicitly

makes such a determination. (See pp. 18-19, supra). And to require courts of appeals to state a

"magic phrase" in order to complete a plain-error analysis would mandate unnecessary reversals

in numerous cases. Furthermore, the State's reading of the court of appeals' opinion is

unreasonable, in that the State refuses to acknowledge the court of appeals' implicit holding that

but for the trial court's violation of Evid.R. 601, the outcome of Mr. Davis's trial would have

been different.

The State is incorrectly equating the Eighth District Court of Appeals' analysis in the

case sub judice to that of the Seventh District Court of Appeals' analysis in the case State v.

Wamsley, 7"' Dist. No. 05 CO 11, 2006-Ohio-5303, reversed and remanded in State v. Wamsley,
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117 Ohio St.3d 388, 2008-Ohio-I 195. In Wamsley, the court of appeals analyzed the issue as to

whether the trial court erred when it failed to instruct the jury as to each and every element of the

offense for which Mr. Wamsley had been charged. And in the Seventh District Court of

Appeals' opinion, it improperly discussed the structural-error doctrine during its plain-error

analysis of the jury-instruction issue. In reversing the court of appeals' decision, this Court

explained:

Because defense counsel did not object to the trial court's failure
with regard to jury instructions at trial, this case calls for a plain-
error analysis under Crim.R. 52(B). However, the court of appeals
seems to have applied a blend of structural-error and plain-error
analysis. For example, the court began by setting forth the
defendant's argument that the trial court's failure to instruct the
jury as to certain elements of the crime of aggravated burglary
constituted "structural and reversible" error. 2006-Ohio-5303, ¶
14. Later, the court drifted into an analysis of whether the error
was "harmful, prejudicial, and constituted plain error." 2006-
Ohio-5303, at ¶26. Still further on in the decision, however, the
opinion drifted back into structural error, in the court's discussion
of the Eleventh District's decision in State v. Smith (Jan. 20, 1989),
11th Dist. No. 1720, 1989 Ohio App. LEXIS 194. Id., 2006-Ohio-
5303, ¶46.

The court went on to state, "Just as occurred in the instant case, the
defendant's counsel in the Smith case failed to object to the
erroneous jury instruction. In Smith, the Eleventh District Court of
Appeals held that a failure to instruct the jury on an essential
element of the crime is such a fandamental constitutional error that
prejudice must be presumed and the judgment must be reversed as
plain error. 1989 Ohio App. LEXIS 194, at * 11. The Smith
opinion seems to be describing what is now referred to as a
`structural error,' referring to a rare type of constitutional error,
`affecting the framework within which the trial proceeds, rather
than simply an error in the trial process itself."' Wamsley, 2006-
Ohio-5303, ¶46, quoting Arizona v. Fulminante, 499 U.S. at 310,
111 S.Ct. 1246, 113 L.Ed.2d 302.

Confusing structural error and plain error, two completely separate
and distinct standards, the appellate court discussed plain error
while using terminology relevant only to structural error, and
concluded that it had no choice but to reverse. In so doing, the
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appellate court failed to complete the full plain-error analysis,
which would have included an inquiry into whether the defendant
proved that the error affected substantial rights. See United States

v. Olano (1993), 507 U.S. 725, 732, 113 S.Ct. 1770, 123 L.Ed.2d
508. Further, we note that even if the defendant satisfies this
burden, the appellate court has discretion to disregard the error and
should correct it "only to prevent a manifest miscarriage of
justice." State v. Long (1978), 53 Ohio St. 2d 91, 7 0.O.3d 178,
372 N.E.2d 804, paragraph three of the syllabus.

State v. Wamsley, 2008-Ohio-1195, at ¶25-27.

Indeed, this Court reversed the court of appeals' decision in Wamsley because the

appellate court had confused a plain error with a structural error, and had made very specific

references to the structural-error doctrine in the opinion. Conversely, in the case sub judice, the

Eighth District Court of Appeals made no references, nor did it cite to any caselaw, that had

anything to do with the structural-error doctrine. The Davis court cited to Adamson and Brown,

and quoted this Court's finding that a trial court's failure to comply with Evid.R. 601 may

amount to a "reversible, plain error." State v. Davis, 2009-Ohio-5217, at ¶28. The Davis court

then explained the importance of Mrs. Davis's testimony, and the prejudicial impact that it had

on Mr. Davis's case. Id. at ¶29. And the State's reading of the Davis opinion belies the court of

appeals' implicit holding that the outcome of Mr. Davis's trial would have been different had the

trial court complied with Evid.R. 601(B). Had the State believed that the Eighth District's plain-

error analysis was incomplete, it should have just filed a motion to reconsider in accordance with

App.R. 26(A).

V. This Court should affirm the court of appeals' decision reversing Mr. Davis's
conviction and granting him a new trial because the court of appeals reached
the correct result.

Even if this Court agrees with the State's Second Proposition of Law, it should affirm the

court of appeals' decision, as the result is correct. State ex rel. McGrath v. Ohio Adult Parole
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Authority et aL, 100 Ohio St.3d 72, 2003-Ohio-5062, at ¶8 ("Reviewing courts are not authorized

to reverse a correct judgment on the basis that some or all of the lower court's reasons are

erroneous."), citing State ex rel. Johnson v. Ohio Dept. of Rehab. & Corr., 95 Ohio St.3d 70, 72,

2002-Ohio-1629. Applying the plain-error analysis to the facts of Mr. Davis's case evidences

that the trial court's error was prejudicial.

A reviewing court must apply a four-prong test in a plain-error inquiry. (See p. 19,

supra). In Mr. Davis's case, all four prongs are met. A trial court has the duty to ensure that a

defendant's spouse is testifying voluntarily in accordance with Evid.R. 601(B). (See Roman

Numeral II, pp. 14-17, supra). The trial court deviated from that obligation in Mr. Davis's trial.

(See Roman Numerals II and III, 14-19, supra). Furthermore, the trial court's failure to comply

with Evid.R. 601(B) affected Mr. Davis's Fourteenth Amendment right to a fair trial. Fourteenth

Amendment to the United States Constitution; Section 16, Article I of the Ohio Constitution.

Mrs. Davis's testimony was so important to the State's case that it mentioned the impact

of her testimony during opening and closing arguments. (T.pp. 280-281, 282-284, 817-820).

And even a cursory glance at Mrs. Davis's testimony evidences the prejudicial impact that it had

on Mr. Davis's defense. (See pp. 4-9, supra; T.pp. 579-637). Mrs. Davis was caught lying to the

jury. (T.pp. 621-623). Moreover, Mrs. Davis told the jury that she would be willing "to move

somewhere and he [Mr. Davis] could get a job where he didn't have to be around children."

(T.p. 623). Indeed, Mrs. Davis's tesfimony unfairly and prejudicially bolstered D.S.'s and D.T.'s

credibility. Since the trial court's error affected the integrity and the fairness of Mr. Davis's trial,

the court of appeals had the discretion to reverse Mr. Davis's conviction. State v. Hill, 92 Ohio

St.3d at 206.

24



CONCLUSION

For the foregoing reasons, this Court should dismiss the State's appeal as being

improvidently accepted. In the alternative, this Court should affirm the court of appeals'

decision reversing Mr. Davis's conviction and granting him a new trial.
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Ohio Rules Of Appellate Procedure
Title III General Provisions

Ohio App. Rule 26 (2010)

Review Court Orders which may amend this Rule.

Rule 26. Application for reconsideration; application for reopening

(A) Application for reconsideration.

Application for reconsideration of any cause or motion submitted on appeal shall be made in
writing before the judgment or order of the court has been approved by the court and filed by the
court with the clerk for journalization or within ten days after the announcement of the court's deci-
sion, whichever is the later. The filing of an application for reconsideration shall not extend the time
for filing a notice of appeal in the Supreme Court.

Parties opposing the application shall answer in writing within ten days after the filing of the
application. Copies of the application, brief, and opposing briefs shall be served in the manner pre-
scribed for the service and filing of briefs in the initial action. Oral argument of an application for
reconsideration shall not be permitted except at the request of the court.

(B) Application for reopening.

(1) A defendant in a criminal case may apply for reopening of the appeal from the judgment of
conviction and sentence, based on a claim of ineffective assistance of appellate counsel. An applica-
tion for reopening shall be filed in the court of appeals where the appeal was decided within ninety
days from journalization of the appellate judgment unless the applicant shows good cause for filing

at a later time.

(2) An application for reopening shall contain all of the following:

(a) The appellate case number in which reopening is sought and the trial court case number or
numbers from which the appeal was taken;

(b) A showing of good cause for untimely filing if the application is filed more than ninety
days after joumalization of the appellate judgment. [;]
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(c) One or more assignments of error or arguments in support of assignments of error that pre-
viously were not considered on the merits in the case by any appellate court or that were considered
on an incomplete record because of appellate counsel's deficient representation;

(d) A sworn statement of the basis for the claim that appellate counsel's representation was de-
ficient with respect to the assignments of error or arguments raised pursuant to division (B)(2)(c) of
this rule and the manner in which the deficiency prejudicially affected the outcome of the appeal,
which may include citations to applicable authorities and references to the record;

(e) Any parts of the record available to the applicant and all supplemental affidavits upon

which the applicant relies.

(3) The applicant shall furnish an additional copy of the application to the clerk of the court of
appeals who shall serve it on the attomey for the prosecution. The attorney for the prosecution,
within thirty days from the filing of the application, may file and serve affidavits, parts of the re-
cord, and a memorandum of law in opposition to the application.

(4) An application for reopening and an opposing memorandum shall not exceed ten pages, ex-
clusive of affidavits and parts of the record. Oral argument of an application for reopening shall not

be permitted except at the request of the court.

(5) An application for reopening shall be granted if there is a genuine issue as to whether the
applicant was deprived of the effective assistance of counsel on appeal.

(6) If the court denies the application, it shall state in the entry the reasons for denial. If the

court grants the application, it shall do both of the following:

(a) Appoint counsel to represent the applicant if the applicant is indigent and not currently

represented;

(b) Impose conditions, if any, necessary to preserve the status quo during pendency of the re-

opened appeal.

The clerk shall serve notice of journalization of the entry on the parties and, if the application

is granted, on the clerk of the trial court.

(7) If the application is granted, the case shall proceed as on an initial appeal in accordance with
these rules except that the court may limit its review to those assignments of error and arguments
not previously considered. The time limits for preparation and transmission of the record pursuant

to App. R. 9 and 10 shall run from joumalization of the entry granting the application. The parties
shall address in their briefs the claim that representation by prior appellate counsel was deficient
and that the applicant was prejudiced by that deficiency.

(8) If the court of appeals determines that an evidentiary hearing is necessary, the evidentiary
hearing may be conducted by the court or referred to a magistrate.

(9) If the court finds that the performance of appellate counsel was deficient and the applicant
was prejudiced by that deficiency, the court shall vacate its prior judgment and enter the appropriate
judgment. If the court does not so find, the court shall issue an order confirming its prior judgment.

(C) [Ruling upon application for reconsideration.]

If an application for reconsideration under division (A) of this rule is filed with the court of ap-
peals, the application shall be ruled upon within forty-five days of its filing.
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HISTORY: Amended, eff 7-1-75; 7-1-93; 7-1-94; 7-1-97.



CONSTITUTION OF THE STATE OF OHIO

ARTICLE I: BILL OF RIGHTS

§ 16 REDRESS FOR INJURY; DUE PROCESS

All courts shall be open, and every person, for an injury done him in his land,
goods, person, or reputation, shall have remedy by due course of law, and shall have
justice administered without denial or delay. Suits may be brought against the state, in
such courts and in such manner, as may be provided by law.

HlSTORY: 1912 constitutional convention, am. eff. 1-1-13
1851 constitutional convention, adopted eS. 9-1-1851
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Ohio Rules Of Evidence
Article VI Witnesses

Ohio Evid. R. 611 (2010)

Review Court Orders which may amend this Rule.

Rule 611. Mode and Order of Interrogation and Presentation

(A) Control by court.

The court shall exercise reasonable control over the mode and order of interrogating witnesses
and presenting evidence so as to (1) make the interrogation and presentation effective for the ascer-
taimnent of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from har-

assment or undue embarrassment.

(B) Scope of cross-examination.

Cross-examination shall be permitted on all relevant matters and matters affecting credibility.

(C) Leading questions.

Leading questions should not be used on the direct examination of a witness except as may be
necessary to develop the witness' testimony. Ordinarily leading questions should be pennitted on
cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified

with an adverse party, interrogation may be by leading questions.

HISTORY: Amended, eff 7-1-07.



AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2903. HOMICIDE AND ASSAULT

ASSAULT

Go to the Ohio Code Archive Directory

ORC Ann. 2903.11 (2010)

§ 2903.11. Felonious assault

(A) No person shall knowingly do either of the following:

(1) Cause serious physical harm to another or to another's unborn;

(2) Cause or attempt to cause physical harm to another or to another's unborn by means of a

deadly weapon or dangerous ordnance.

(B) No person, with knowledge that the person has tested positive as a carrier of a virus that
causes acquired immunodeficiency syndrome, shall knowingly do any of the following:

(1) Engage in sexual conduct with another person without disclosing that knowledge to the

other person prior to engaging in the sexual conduct;

(2) Engage in sexual conduct with a person whom the offender knows or has reasonable cause
to believe lacks the mental capacity to appreciate the significance of the knowledge that the of-
fender has tested positive as a carrier of a virus that causes acquired immunodeficiency syndrome;

(3) Engage in sexual conduct with a person under eighteen years of age who is not the spouse

of the offender.

(C) The prosecution of a person under this section does not preclude prosecution of that person

under section 2907.02 of the Revised Code.

(D) (1) (a) Whoever violates this section is guilty of felonious assault. Except as otherwise pro-
vided in this division or division (D)(1)(b) of this section, felonious assault is a felony of the second
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degree. If the victim of a violation of division (A) of this section is a peace officer or an investigator
of the bureau of criminal identification and investigation, felonious assault is a felony of the first

degree.

(b) Regardless of whether the felonious assault is a felony of the first or second degree under
division (D)(1)(a) of this section, if the offender also is convicted of or pleads guilty to a specifica-
tion as described in section 2941.1423 [2941.14.23] of the Revised Code that was included in the
indictment, count in the indictment, or information charging the offense, except as otherwise pro-
vided in this division or unless a longer prison term is required under any other provision of law, the
court shall sentence the offender to a mandatory prison term as provided in division (D)(8) of sec-

tion 2929.14 ofthe Revised Code. If the victim of the offense is a peace officer, or an investigator of
the bureau of criminal identification and investigation, and if the victim suffered serious physical
harm as a result of the commission of the offense, felonious assault is a felony of the first degree,
and the court, pursuant to division (F) of section 2929.13 ofthe Revised Code, shall impose as a
mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(2) In addition to any other sanctions imposed pursuant to division (D)(1) of this section for
felonious assault committed in violation of division (A)(2) of this section, if the deadly weapon
used in the commission of the violation is a motor vehicle, the court shall impose upon the offender
a class two suspension of the offender's driver's license, commercial driver's license, temporary in-
struction permit, probationary license, or nonresident operating privilege as specified in division
(A)(2) of section 4510.02 of the Revised Code.

(E) As used in this section:

(1) "Deadly weapon" and "dangerous ordnance" have the same meanings as in section

2923.11 ofthe Revised Code.

(2) "Motor vehicle" has the same meaning as in section 4501.01 of the Revised Code.

(3) "Peace officer" has the same meaning as in section 2935.01 ofthe Revised Code.

(4) "Sexual conduct" has the same meaning as in section 2907.01 ofthe Revised Code, except
that, as used in this section, it does not include the insertion of an instrument, apparatus, or other
object that is not a part of the body into the vaginal or anal opening of another, unless the offender
knew at the time of the insertion that the instrument, apparatus, or other object carried the offender's
bodily fluid.

(5) "Investigator of the bureau of criminal identification and investigation" means an investi-
gator of the bureau of criminal identification and investigation who is commissioned by the superin-
tendent of the bureau as a special agent for the purpose of assisting law enforcement officers or pro-
viding emergency assistance to peace officers pursuant to authority granted under section 109.541

[109.54.11 of the Revised Code.

(6) "Investigator" has the same meaning as in section 109.541 [109.54.11 of the Revised Code.

HISTORY:

134 v H 511 (Eff 1-1-74); 139 v S 199 (Eff 7-1-83); 139 v H 269 (Eff 7-1-83); 140 v S 210 (Eff
7-1-83); 146 v S 2(Eff 7-1-96); 146 v S 239 (Eff 9-6-96); 148 v S 142 (Eff 2-3-2000); 148 v H 100.
Eff 3-23-2000; 151 v H 95, § 1, eff. 8-3-06; 151 v H 347, § 1, eff. 3-14-07; 151 v H 461, § 1, eff. 4-
4-07; 152 v H 280, § 1, eff. 4-7-09.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2907. SEX OFFENSES

SEXUAL ASSAULTS
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ORCAnn. 2907.02 (2010)

§ 2907.02. Rape

(A) (1) No person shall engage in sexual conduct with another who is not the spouse of the of-
fender or who is the spouse of the offender but is living separate and apart from the offender, when

any of the following applies:

(a) For the purpose of preventing resistance, the offender substantially impairs the other per-
son's judgment or control by administering any drug, intoxicant, or controlled substance to the other
person surreptitiously or by force, threat of force, or deception.

(b) The other person is less than thirteen years of age, whether or not the offender knows the

age of the other person.

(e) The other person's ability to resist or consent is substantially impaired because of a men-
tal or physical condition or because of advanced age, and the offender knows or has reasonable
cause to believe that the other person's ability to resist or consent is substantially impaired because
of a mental or physical condition or because of advanced age.

(2) No person shall engage in sexual conduct with another when the offender purposely com-
pels the other person to submit by force or threat of force.

(B) Whoever violates this section is guilty of rape, a felony of the first degree. If the offender

under division (A)(1)(a) of this section substantially impairs the other person's judgment or control
by administering any controlled substance described in section 3719.41 ofthe Revised Code to the

other person surreptitiously or by force, threat of force, or deception, the prison tenn imposed upon
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the offender shall be one of the prison terms prescribed for a felony of the first degree in section

2929.14 of the Revised Code that is not less than five years. Except as otherwise provided in this

division, notwithstanding sections 2929.11 to 2929.14 of the Revised Code, an offender under divi-

sion (A)(1)(b) of this section shall be sentenced to a prison term or term of life imprisonment pursu-

ant to section 2971.03 of the Revised Code. If an offender is convicted of or pleads guilty to a viola-
tion of division (A)(1)(b) of this section, if the offender was less than sixteen years of age at the
time the offender committed the violation of that division, and if the offender during or immediately
after the commission of the offense did not cause serious physical harm to the victim, the victim
was ten years of age or older at the time of the commission of the violation, and the offender has not
previously been convicted of or pleaded guilty to a violation of this section or a substantially similar
existing or former law of this state, another state, or the United States, the court shall not sentence
the offender to a prison term or term of life imprisonment pursuant to section 2971.03 of the Re-

vised Code, and instead the court shall sentence the offender as otherwise provided in this division.
If an offender under division (A)(1)(b) of this section previously has been convicted of or pleaded
guilty to violating division (A)(1)(b) of this section or to violating an existing or former law of this
state, another state, or the United States that is substantially similar to division (A)(1)(b) of this sec-
tion, if the offender during or immediately after the commission of the offense caused serious
physical harm to the victim, or if the victim under division (A)(1)(b) of this section is less than ten
years of age, in lieu of sentencing the offender to a prison term or term of life imprisonment pursu-

ant to section 2971.03 of the Revised Code, the court may impose upon the offender a term of life
without parole. If the court imposes a term of life without parole pursuant to this division, division

(F) of section 2971.03 of the Revised Code applies, and the offender automatically is classified a tier

III sex offender/child-victim offender, as described in that division.

(C) A victim need not prove physical resistance to the offender in prosecutions under this sec-

tion.

(D) Evidence of specific instances of the victim's sexual activity, opinion evidence of the vic-
tim's sexual activity, and reputation evidence of the victim's sexual activity shall not be admitted
under this section unless it involves evidence of the origin of semen, pregnancy, or disease, or the
victim's past sexual activity with the offender, and only to the extent that the court finds that the
evidence is material to a fact at issue in the case and that its inflammatory or prejudicial nature does

not outweigh its probative value.

Evidence of specific instances of the defendant's sexual activity, opinion evidence of the defen-
dant's sexual activity, and reputation evidence of the defendant's sexual activity shall not be admit-
ted under this section unless it involves evidence of the origin of semen, pregnancy, or disease, the
defendant's past sexual activity with the victim, or is admissible against the defendant under section

2945.59 of the Revised Code, and only to the extent that the court finds that the evidence is material
to a fact at issue in the case and that its inflammatory or prejudicial nature does not outweigh its

probative value.

(E) Prior to taking testimony or receiving evidence of any sexual activity of the victim or the de-
fendant in a proceeding under this section, the court shall resolve the admissibility of the proposed
evidence in a hearing in chambers, which shall be held at or before preliminary hearing and not less
than three days before trial, or for good cause shown during the trial.

(F) Upon approval by the court, the victim may be represented by counsel in any hearing in
chambers or other proceeding to resolve the admissibility of evidence. If the victim is indigent or
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otherwise is unable to obtain the services of counsel, the court, upon request, may appoint counsel
to represent the victim without cost to the victim.

(G) It is not a defense to a charge under division (A)(2) of this section that the offender and the
victim were married or were cohabiting at the time of the commission of the offense.

HISTORY:

134 v H 511 (Eff 1-1-74); 136 v S 144 (Eff 8-27-75); 139 v S 199 (Eff 7-1-83); 141 v H 475
(Eff 3-7-86); 145 v S 31 (Eff 9-27-93); 146 v S 2 (Eff 7-1-96); 147 v H 32 (Eff 3-10-98); 149 v H
485. Eff 6-13-2002; 151 v S 260, § 1, eff. 1-2-07; 152 v S 10, § 1, eff. 1-1-08.
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§ 2907.05. Gross sexual imposition

(A) No person shall have sexual contact with another, not the spouse of the offender; cause an-
other, not the spouse of the offender, to have sexual contact with the offender; or cause two or more
other persons to have sexual contact when any of the following applies:

(1) The offender purposely compels the other person, or one of the other persons, to submit by

force or threat of force.

(2) For the purpose of preventing resistance, the offender substantially impairs the judgment
or control of the other person or of one of the other persons by administering any drug, intoxicant,
or controlled substance to the other person surreptitiously or by force, threat of force, or deception.

(3) The offender knows that the judgment or control of the other person or of one of the other
persons is substantially impaired as a result of the influence of any drug or intoxicant administered
to the other person with the other person's consent for the purpose of any kind of medical or dental

examination, treatment, or surgery.

(4) The other person, or one of the other persons, is less than thirteen years of age, whether or

not the offender knows the age of that person.

(5) The ability of the other person to resist or consent or the ability of one of the other persons
to resist or consent is substantially impaired because of a mental or physical condition or because of
advanced age, and the offender knows or has reasonable cause to believe that the ability to resist or
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consent of the other person or of one of the other persons is substantially impaired because of a

mental or physical condition or because of advanced age.

(B) No person shall knowingly touch the genitalia of another, when the touching is not through
clothing, the other person is less than twelve years of age, whether or not the offender knows the
age of that person, and the touching is done with an intent to abuse, humiliate, harass, degrade, or

arouse or gratify the sexual desire of any person.

(C) Whoever violates this section is guilty of gross sexual imposition.

(1) Except as otherwise provided in this section, gross sexual imposition committed in viola-
tion of division (A)(1), (2), (3), or (5) of this section is a felony of the fourth degree. If the offender
under division (A)(2) of this section substantially impairs the judgment or control of the other per-
son or one of the other persons by administering any controlled substance described in section

3719.41 of the Revised Code to the person surreptitiously or by force, threat of force, or deception,
gross sexual imposition committed in violation of division (A)(2) of this section is a felony of the

third degree.

(2) Gross sexual imposition committed in violation of division (A)(4) or (B) of this section is a
felony of the third degree. Except as otherwise provided in this division, for gross sexual imposition
committed in violation of division (A)(4) or (B) of this section there is a presumption that a prison
term shall be imposed for the offense. The court shall impose on an offender convicted of gross
sexual imposition in violation of division (A)(4) or (B) of this section a mandatory prison term
equal to one of the prison terms prescribed in section 2929.14 of the Revised Code for a felony of

the third degree if either of the following applies:

(a) Evidence other than the testimony of the victim was admitted in the case corroborating

the violation;

(b) The offender previously was convicted of or pleaded guilty to a violation of this section,
rape, the former offense of felonious sexual penetration, or sexual battery, and the victim of the pre-

vious offense was less than thirteen years of age.

(D) A victim need not prove physical resistance to the offender in prosecutions under this sec-

tion:

(E) Evidence of specific instances of the victim's sexual activity, opinion evidence of the vic-
tim's sexual activity, and reputation evidence of the victim's sexual activity shall not be admitted
under this section unless it involves evidence of the origin of semen, pregnancy, or disease, or the
victim's past sexual activity with the offender, and only to the extent that the court finds that the
evidence is material to a fact at issue in the case and that its inflammatory or prejudicial nature does

not outweigh its probative value.

Evidence of specific instances of the defendant's sexual activity, opinion evidence of the defen-
dant's sexual activity, and reputation evidence of the defendant's sexual activity shall not be admit-
ted under this section unless it involves evidence of the origin of semen, pregnancy, or disease, the
defendant's past sexual activity with the victim, or is admissible against the defendant under section

2945.59 of the Revised Code, and only to the extent that the court finds that the evidence is material
to a fact at issue in the case and that its inflammatory or prejudicial nature does not outweigh its

probative value.
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(F) Prior to taking testimony or receiving evidence of any sexual activity of the victim or the de-
fendant in a proceeding under this section, the court shall resolve the admissibility of the proposed
evidence in a hearing in chambers, which shall be held at or before preliminary hearing and not less
than three days before trial, or for good cause shown during the trial.

(G) Upon approval by the court, the victim may be represented by counsel in any hearing in
chambers or other proceeding to resolve the admissibility of evidence. If the victim is indigent or
otherwise is unable to obtain the services of counsel, the court, upon request, may appoint counsel
to represent the victim without cost to the victim.

HISTORY:

134 v H 511 (Eff 1-1-74); 136 v S 144 (Eff 8-27-75); 137 v H 134 (Eff 8-8-77); 143 v H 208
(Eff 4-11-90); 145 v S 31 (Eff 9-27-93); 147 v H 32. Eff 3-10-98; 151 v H 95, § 1, eff. 8-3-06; 152

v S 10, § 1, eff. 1-1-08.
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ORC Ann. 2941.25 (2010)

§ 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to constitute two or more allied of-
fenses of similar import, the indictment or information may contain counts for all such offenses, but

the defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more offenses of dissimilar import, or
where his conduct results in two or more offenses of the same or similar kind committed separately
or with a separate animus as to each, the indictment or information may contain counts for all such

offenses, and the defendant may be convicted of all of them.

HISTORY:

134 v H 511. Eff 1-1 -74.
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WITNESSES
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ORC Ann. 2945.42 (2010)

§ 2945.42. Competency of witnesses

No person is disqualified as a witness in a criminal prosecution by reason of the person's interest
in the prosecution as a party or otherwise or by reason of the person's conviction of crime. Husband
and wife are competent witnesses to testify in behalf of each other in all criminal prosecutions and
to testify against each other in all actions, prosecutions, and proceedings for personal injury of ei-
ther by the other, bigamy, or failure to provide for, neglect of, or cruelty to their children under
eighteen years of age or their physically or mentally handicapped child under twenty-one years of
age. A spouse may testify against his or her spouse in a prosecution under a provision of sections

2903.11 to 2903.13, 2919.21, 2919.22, or 2919.25 of the Revised Code for cruelty to, neglect of, or

abandonment of such spouse, in a prosecution against his or her spouse under section 2903.211

[2903.21.1] or 2911.211 [2911.21.1], of the Revised Code for the commission of the offense against

the spouse who is testifying, in a prosecution under section 2919.27 of the Revised Code involving a

protection order issued or consent agreement approved pursuant to section 2919.26 or 3113.31 of

the Revised Code for the commission of the offense against the spouse who is testifying, or in a

prosecution under section 2907.02 of the Revised Code for the commission of rape or under former

section 2907.12 of the Revised Code for felonious sexual penetration against such spouse in a case
in which the offense can be committed against a spouse. Such interest, conviction, or relationship
may be shown for the purpose of affecting the credibility of the witness. Husband or wife shall not
testify concerning a communication made by one to the other, or act done by either in the presence
of the other, during coverture, unless the communication was made or act done in the known pres-
ence or hearing of a third person competent to be a witness, or in case of personal injury by either
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the husband or wife to the other, or rape or the former offense of felonious sexual penetration in a
case in which the offense can be committed against a spouse, or bigamy, or failure to provide for, or
neglect or cruelty of either to their children under eighteen years of age or their physically or men-
tally handicapped child under twenty-one years of age, violation of a protection order or consent
agreement, or neglect or abandonment of a spouse under a provision of those sections. The presence
or whereabouts of the husband or wife is not an act under this section. The rule is the same if the
marital relation has ceased to exist.

I3ISTORY:

GC § 13444-2; 113 v 123(186), ch 23, § 2; Bureau of Code Revision, 10-1-53; 134 v S 312 (Eff
1-26-72); 136 v H 1(Eff 6-13-75); 138 v H 920 (Eff 4-9-81); 141 v H 475 (Eff 3-7-86); 144 v H
536 (Eff 11-5-92); 146 v S 2 (Eff 7-1-96); 146 v H 445. Eff 9-3-96.
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