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Relators, by and through counsel, respectfully move this Court to strike Respondent's

presentation of evidence at Tabs E-N, filed with this Court on June 1, 2010, on the grounds that

the documents do not conform with the authentication requirements of Ohio Rule of Evidence

901 or the presentation of evidence requirements of Supreme Court Practice Rule 10.7. The

grounds for this motion are more particularly set forth in the Memorandum in Support submitted

herewith. -

Respectfully submitted,
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

As part of their presentation of evidence, Respondents submitted a selection of

Conservation Reserve Program documents (Tabs E-K), 1998 Crop Insurance documents (Tab L),

2003 Crop Insurance documents (Tab M), and 2005 Crop Insurance documents (Tab N). These

documents have not been authenticated as required by Ohio Rule of Evidence 901 and fail to

meet the appropriate format for presentation to the this Court under Supreme Court Practice Rule

10.7. Accordingly, these documents should be stricken from the record.

II. LAW AND ARGUMENT

Ohio Rule of Evidence 901 governs the authenticity of evidence and states, "The

requirement of authentication or identification as a condition Isrecedent to admissibility is

satisfied by evidence sufficient to support a finding that the matter in question is what its

proponent claims." This can be accomplished, for example, by offering testimony of a witness

with knowledge of the documents. Ohio Ev. R. 901(B)(1). Evidence that is not properly

authenticated may be stricken by the court. State ex rel. Taft v. Franklin Cty. Court of Common

Pleas (1992), 63 Ohio St.3d 190, 192-193, 586 N.E.2d 114 (court granted motion to strike

exhibits in prohibition action because they were not properly authenticated under Evid.R.

902(4)); State ex rel. Mun. Constr. Equip. Operators' Labor Council v. Cleveland 114 Ohio

St.3d 183, 2007-Ohio-3831, 870 N.E.2d 1174, at ¶ 39 (striking exhibits that were not self-

authenticating pursuant to Evid.R. 902 or authenticated by affidavit pursuant to Evid.R. 901)

Likewise, Supreme Court Practice Rule 10.7, Presentation of Evidence, states the manner

in which evidence must be presented to this Court. It states, in relevant part, that outside of the

Agreed Statement of Facts, "[a]ll other evidence shall be submitted by affidavits, stipulations,
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depositions, and exhibits." As this Court has explained, "evidence submitted under the Supreme

Court Rules of Practice in an original action in this court should comport with the Rules of

Evidence." State ex rel. Brenders v. Hall (1995), 71 Ohio St.3d 632, 637, 646 N.E.2d 822, n.1.

Respondents have not satisfied the condition precedent to admissibility for the evidence

at Tabs E-N because the documents have not been authenticated. While Ev. R. 902, which

governs self-authentication, sets forth a list of exceptions to the requirement of authentication by

extrinsic proof, the documents Respondents attempt to introduce do not meet any of the public

record exceptions listed in that rule. Further, the documents were not submitted by affidavit,

stipulation, deposition or exhibit, as required by this Court. Simply, Respondents have failed to

comply with both Ohio Rule of Evidence 901 and Supreme Court Practice Rule 10.7 and the

non-compliant documents must be stricken as a result.

III. CONCLUSION

For the reasons set forth above, Relators respectfully request that this Court strike

Respondents presentation of evidence Tabs E-N for failure to comply with the Ohio Rules of

Evidence and the Supreme Court Practice Rules.

Respectfully submitted,
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