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I. EXPLANATION AS TO WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION.

This case involves a critical and important question with respect to application of the

Fourth Amendment to the United States Constitution as it relates to the validity of a search

warrant.

The Twelfth District Court of Appeals opinion has upheld a search warrant, where the

only information in the affidavit indicating evidence of drug activity would be found in the

house, is the fact that marijuana residue was found disposed of outside in the trash. Conduct

which amounts to only a minor misdemeanor under Ohio law. There were other statements

by the officers in the affidavit but the statements were either stale or unreliable anonymous

tips.

Despite the fact that there was stale and unreliable information in the search warrant, the

Appellate Court still considered all of that information when making its finding of sufficient

probable cause.

The Appellate Court should have excluded all of the stale and unreliable information. If

those items were excluded, the Court would only be left with marijuana residue found

outside in a garbage can which is insufficient to establish probable cause for a search

warrant.

FACTS OF THE CASE

On April 8, 2009, Clermont County Narcotics Agent Richard A. Depuccio, presented a

search warrant to a Clermont County Municipal Court Judge. The search warrant was

executed on April 9, 2009. The affidavit indicated that marijuana and materials to facilitate

the sale of marijuana would be found at the residence.

In addition, the affidavit claims there will be evidence of possession of drugs contrary to

Ohio Revised Code Section 2925.11 and trafficking of drugs contrary to Ohio Revised Code

Section 2925.13.

The affidavit claims to know this information by virtue of an anonymous source, but does

not say anything about the reliability or veracity of the source. One of the sources is from

August 21, 2008, almost eight months prior to the execution of the search warrant. The other

source is from March 6, 2009, over a month prior to the search warrant being executed.
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The warrant return listed scales, pipe, grinder, screwdriver, pill container with pills, gift

cards, and a compact with straws and capsules. Some of the capsules tested positive for

heroin. This is the evidence Appellant moved to suppress at the trial court.

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

PROPOSITION OF LAW #1. A SEARCH WARRANT AND AFFIDAIVIT, AS A
MATTER OF LAW, MUST CONTAIN SUFFICIENT INDICA OF RELIABILITY,
ON ITS FACE TO SUSTAIN A FINDING OF PROBABLE CAUSE.

Where it is contended, that a warrant is deficient as a matter of law, the Court's review

must be limited to the four corners of the search warrant and affidavit. See, State v. Geor¢e

(1980), 45 O.St. 3d. 325, 329, 544 N.E.2d 640, citing Illinois v. Gates (1983), 462 U.S. 213,

238-39.

The affidavit in this case states:

"August 21 2008 the Clermont County Narcotics Unit received a complaint that a large
amount of traffic is coming from 4273 Trotters Way. The anonymous caller stated that her
husband overheard arrangements for payment of drugs between Jeff Tincher and an unknown
subject."

"On March 6, 2009 the Clermont County Narcotics Unit received another anonymous
complaint that this residence is dealing drugs."

"On Apri18, 2009 Agents Depuccio and Mullis observed a plastic CSI trash receptacle
placed out by the curb for disposal in front of 4273 Trotters Way. Agents recovered two
white garbage bags and examined the contents and located marijuana, seeds, stems, and a
piece of mail. The mail was from AARP addressed to Alan Tincher which is the father of
Jeff Tincher. The marijuana tested positive and was field tested by Agent Mullis."

"Jeff Tincher's driving status shows an address of 4273 Trotters Way Batavia Ohio 45103"

"In February 2008 Jeffrey Tincher was convicted in Clermont County Common Pleas Court
for a felony possession of drugs in which he used the address of 4273 Trotters Way."

"The Clermont County Auditor's website shows that 4273 Trotters Way is owned by Alan
Tincher."

Gates adopted a "totality of the circumstances" test to determine the sufficiency of

probable cause in an affidavit in support of a search warrant:
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"The task of the issuing Magistrate is simply to make a practical, common-sense decision
whether given all the circumstances set forth in the affidavit before him, include the "veracity
and basis of knowledge" of persons supplying hearsay information, there is a fair probability
that contraband or evidence of a crime will be found in a particular place and the duty of a
reviewing court is simply to ensure that the Magistrate had a "substantial basis for ...
conclud[ing] that probable cause existed.".

Gates 462 U.S. at 238, 239.

This affidavit is devoid of reliable information from which the issuing judge could

conclude that probable cause existed to believe that Mr. Tincher had the materials claimed at

this residence. This search was not based on informant information, but was instead based

on an anonymous tip. See Search Warrant, Affidavit

In addition, there is not even a claim that the neighborhood informants are reliable. The

investigating officer did not observe Mr. Tincher engage in any illegal activity, nor did he

have firsthand knowledge of Mr. Tincher engaging in illegal activity.

The Sixth Circuit Court of Appeals has held that, "Where a known person, named to the

Magistrate to whose reliability an officer attests with some detail, states that he has seen a

particular crime and particular evidence, in the recent past, a neutral and detached Magistrate

may believe that evidence of a crime will be found. United States v. Allen, (6th Cir. 2000),

211 F.3d 970

In this case the officers did nothing to provide for the reliability of the anonymous

tipsters. The affidavit simply makes a blanket hearsay statement on what a third party

allegedly witnessed. There is nothing in the affidavit that indicates if the Officers verified

this information, or if these informants have previously provided beneficial information.

Furthermore, evidence that is stale may not be used to base probable cause for a search

warrant. United States v. Czuprynski (6th Cir. 1995), 46 F.3d.560 (en banc).

The two anonymous tips in this case are not only unreliable but stale. The first tip was

from August 21, 2008 and the second anonymous tip is from March 6, 2009. The affidavit

was signed and executed on April 8, 2009.

Clearly the tip from August 21, 2008 almost eight months prior to the execution of the

search warrant is stale.

The second tip from March 6, 2009 only states that an anonymous tipster said this

residence was dealing drugs. That tip from over a month ago was stale by the time Officers
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executed the search warrant. There is nothing in the tip that would indicate a large amount of

drugs was seen within the house. If this were only a small sale of drugs, any evidence of that

drug transaction would certainly be long gone over 30 days later.

After the unreliable and stale information is excised from the affidavit the only fact

remaining is an unknown amount of marijuana, stems, and seeds were found in a trash bag

outside of the house Mr. Tincher was living in. Finding only evidence that a minor

misdemeanor possession of marijuana has been committed should be insufficient to allow

Officers to obtain a search warrant.

The Sixth Circuit Court of Appeals has previously considered similar cases. In United

States v. Elliott the search warrant affidavit was based on anonymous citizen complaints of

drug activity and a garbage pull that yielded partially smoked marijuana cigarettes and stems

from marijuana stalks. United States v. Elliott (1984), 576 F.Supp, 1579. The Court held

that the discarded marijuana by itself was insufficient to support a determination of probable

cause. Id. The court noted that waste products of marijuana do not indicate a presence of

marijuana within the home. Id.

In State v. Weimer, the Eighth District Court of Appeals in Ohio addressed a case

factually similar to this one. State v. Weimer (September 24, 2009), 8th Dist. No. 92094,

2009-Ohio-4983 In that case, police obtained a search warrant for a residence based on a

complaint of a known drug trafficking subject residing at the residence, minimal police

surveillance, and a trash pull that yielded plastic bags and a metal spoon, all of which tested

positive for cocaine. Id. at P. 2-4

The court found that a trash pull standing alone "does not necessarily render the

continued presence of suspected cocaine in her home probable, and does not, of itself, give

rise to probable cause to issue a search warrant." Id. at P.13 citing Elliot.

The court conceded that there had been previous cases upholding search warrants based

upon a single trash pull, but "in those cases, the facts underlying probable cause were much

stronger, and including, for example, extensive and continuous surveillance by police, heavy

foot traffic to and from the target residence that is indicative of drug transactions, controlled

buys by police informants, and even observations of these transactions by the police." Id.
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In addition, by reading within the four corners of the affidavit presented to the issuing

Judge, there was no way to tell how much cocaine was in the bags, how long it was in the

trash, and whether it was a small amount for personal use or a larger amount for sale. Id.

If marijuana residue is found in the trash in conjunction with controlled buys by law

enforcement, reliable and recent tips of drug trafficking at the residence, surveillance by law

enforcement, items founds in the trash commonly used by drug traffickers or other collateral

evidence, then maybe finding marijuana residue in the trash, combined with those other facts,

would be sufficient. However, fmding evidence of past marijuana use in trash that has been

disposed of does very little to further the fact that evidence of drug trafficking is probable to

be found inside of the home.

Based on the foregoing, counsel respectfully requests this court make a finding that an

unknown amount of marijuana, some stems and seeds disposed of in the trash outside of a

residence with nothing more is inadequate to sustain probable cause to obtain a search

warrant.

PROPOSITION OF LAW #2. THE GOOD FAITH EXCEPTION LAID OUT IN
UNITED STATES V. LEON ONLY APPLIES WHERE THE OFFICER'S
RELIANCE ON THE WARRANT IS OBJECTIEVELY REASONABLE

If this court determines that the search and seizure is unreasonable it must next determine

whether to apply the "good faith exception" to the exclusionary rule, which was carved out

by the United States Supreme Court. United States v. Leon (1984), 468 U.S. 897, 104 S.Ct.

3405. In Leon, the court held that even when a search warrant affidavit does not establish

probable cause, the evidence resulting from the search will not be suppressed if the officers

acted in objectively reasonable reliance on the search warrant issued by a detached and

neutral magistrate. Id. At 918-923 It is the state's burden to demonstrate that the officer

acted in good faith reliance in executing an invalid search warrant. State v. Klosterman

(September 27, 1996), 2nd Dist. No. 96-CA-6, 114 Ohio App.3d 327.

The good faith analysis is confined to an objective standard. Leon, 468 U.S. at 920.

Consequently, the officer's subjective good faith is irrelevant; instead Leon demands that a

police officer's reliance upon a search warrant be objectively reasonable. Id.

The Leon court indentified four scenarios where the good faith exception would be

inappropriate and suppression of the evidence would nonetheless be required.
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(1) If the issuing magistrate was misled by information in an affidavit that the affiant knew was
false or would have known was false except for his reckless disregard for the truth; (2) the
issuing magistrate failed to act in a neutral detached fashion and merely served as a rubber
stamp for the police; (3) the affidavit was lacking in probable cause as to render official
belief in its existence entirely unreasonable, or where the warrant application was supported
by nothing more than a bare bones affidavit; and (4) if the warrant was facially deficient in
that it failed to particularize a place to be searched or the things to be seized.

Leon, 468 U.S. at 914-15

In this case the third exception should apply. The affidavit is so lacking in indicia of

probable cause as to render official belief in its existence entirely unreasonable.

A well-trained officer would know that even under the totality of the circumstances test,

there must be some showing, at the very minimum, that the confidential informant or

anonymous tips are reliable. The affidavit in question here does not even make a blanket

statement that the tips are reliable. The officer obtained trash that had an unknown amount

of marijuana in it and a letter addressed to the Appellant's father. A reasonable trained

officer would have known that the information contained in the affidavit did not establish

probable cause and could not have formed an objectively reasonable belief that it did.

Accordingly, the evidence obtained from the search must be suppressed and cannot be saved

by the good faith exception.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest and a substantial constitutional question. The appellant requests that this court accept

jurisdiction so that the important issues presented will be reviewed on the merits.
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Respectfully submitted,

, rian T. Goldberg (0078564)
Attorney for Appellant
Schuh & Goldberg, LLP
2662 Madison Road
Cincinnati, Ohio 45208
(513) 321-2662 office
(513) 321-0855 fax
briantgoldberg@yahoo.com
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Hoffman, Clermont County Prosecutor, 123 North Third Street, Batavia, Ohio 45103 on the

^I ^-' day of June, 2010.

Brian T. Goldberg
Attorney for Appellant
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT

CLERMONT COUN

STATE OF OHIO,

Plaintiff-Appellee,

- vs - : JUDGMENT ENTRY
(Acceierated Calendar)

JEFFREY ALAN TINCHER,

Defendant-Appellant.
II'IIII'IIIIIIIII'NII:III'll'I'IIIII'IIII^I^IIII^ILIIIIIIIII:^^I o00485397at

JEOP

CRIMINAL APPEAL FROM CLERMONT COUNTY COURT OF COMMON PLEAS
Case No. 2009 CR 00463

{11} This is an accelerated appeal in which appellant, Jeffrey Tincher, appeals

his conviction in the Clermont County Court of Common Pleas for one count of

possession of heroin.

{12} Tincher's assignment of error is overruled because the warrant that

permitted the search of his home was valid and properly executed according to State v.

Akers, Butler App. No. CA2007-07-163, 2008-Ohio-4164. According to the record, the

warrant was supported by probable cause because officers found evidence in Tincher's

trash to demonstrate the existence of marijuana remains. The marijuana discovery

therefore provided corroboration of the information that the police received indicating

that Tincher was involved in drug activity and the affidavit otherwise provided a basis of

knowledge from which probable cause would issue.

{13} The facts of Tincher's case are most similar to those found in Akers rather



Clermont CA2009-12-079

than United States v. Elliot (S.D.Ohio 1984), 576 F.Supp. 1579, 1581 (granting motion

to suppress because "discovery of the discarded contraband, standing alone, is

insufficient to support a determination of probable cause"); State v. Weimer, Cuyahoga

App. No. 92094, 2009-Ohio-4983, ¶28 (upholding trial court's grant of motion to

suppress where affidavit listed "no basis of knowledge from which probable cause would

issue"); or United States v. Brooks (N.D.Ohio 2008), 2008 WL 4059766, which was

overturned by the Sixth Circuit in United States v. Brooks (C.A.6, 2010), 594 F.3d 488,

because the district court improperly granted the motion to suppress where the warrant

was supported by probable cause. (Emphasis added.)

(14) Judgment affirmed.

(115) Pursuant to App. R. 11.1(E), this entry shall not be relied upon as authority

and will not be published in any form. A certified copy of this Judgment Entry shall

constitute the mandate pursuant to App.R. 27.

{¶6} Costs to be taxed in compliance with App.R. 24.

Stephe44W. Powell, Judg

Robert A. Hendrickson, Judge
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