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STATEMENT OF FACTS

Jeffrey Lynn was indicted by a Montgomery County Grand Jury for one count of
aggravated burglary in violation of R.C. 2911.11(A)(1) on May 22, 2008. The charge arosc on
April 28, 2008 when Jeffrey Lynn kicked in the door of the apartment where his then-girlfriend,
Juanita Turnage, was living and threatened to assault her. (Ir. 54, 100) Lynn was angry because
Ms. Turnage had not answered his calls the day before and had not responded to his repeated
knocking on the apartment windows on two prior occasions during the day of April 28" (Tr. 57)
He returned afound 11:00 p.m. on the 28", and Ms. Turnage decided to go to the door.and tell
him that she wanted to end their relationship. (Tr. 57)

Lymn told Turnage, “Bitch, I'm about to fuck you up,” and then grabbed her, ripping her
shirt. (Tr. 58) Marion Jefferson, with whom Juanita Turnage lived, came out into the hallway
and told Juanita to go back inside and call the police. (Tr. 58, 104) Ms. Turnage went back into
their apartment and shut and locked the apartment door. Outside, Lynn was yelling, “Bitch, you
~ better open up the fucking door. You’re going to make things worse for yourself.” (Tr. 58)

He kicked the apartment door several times until he eventually kicked it off its hinges and
entered the apartment. (Tr. 58-59, 105-106) Once inside, Lynn slammed Juanita Turnage
against a wall and slammed a door on her left foot, which chipped a bone in her foot. (Tr. 59-60)
When the police arrived, Lynn was observed with his fists clenched moving toward Turnage,
who was backing up toward a wall. (Tr. 127) He was arrested and taken to jail where he told
Officer Dustin Phillips that he was going to go back and kick the door in again as soon as he
posted bail. (Tr. 132}

In relevant part, the indictment returned by the Grand Jury stated that: “JEFFREY L.

LYNN, on or about April {28], 2008 in the County of Montgomery *** and State of Ohio, by



force, stealth or deception, did trespass in an occupied structure, to-wit:. residence, located at
1207 W. Fairview Avenue, Apt. #1, or in a separately secured or separately occupied portion of
the occupied structure, when another person, other than an accomplice of the offender was
present, with purpo.se to commit in the structure or in tﬁe separately secured or separately
occupied portion of the structure, any criminal offense, to-wit: theft, and did recklessly inflict, or
attempt or threaten to inflict physical harm on another, to-wit: Juanita Turnage; contrary to the
form of the statute (in violation of Section 2911.11(A)(1) of the Ohio Revised Code ***).”
(Indictment, 5/22/08; Tr. 2-3) |

Prior to trial, on August 25, 2008, the State moved to amend the indictment seeking to
remove theft as the alleged predicate offense that Lynn intended to commit in Ms. Turnage’s
apartment. (Motion To Amend, 8/25/08; Tr. 2) The trial court denied the State’s motion to
amend the indictment. (Tr. 2-4) However, at the conclusion of the presentation of evidence, the
trial judge instructed on the elements of both theft and assault and submitted interrogatories to
the jury by which they could indicate whaf underlying offense they unanimously agreed Jeffrey
-Lynn intended to commit inside the apartment. (Tr. 274-276, 279-280) The jury found Lynn
guilty of aggravated burgléry and further found that he had a purpose to commit the underlying
offense of assault inside the apartment. (Tr. 291) The trial judge sentenced Lynn to serve a

three-jfear prison term. (Tr. 299)



ARGUMENT

Proposition of Law:

Where there is a clerical error in an aggravated burglary indictment

regarding the name of the underlying offense, and the defense is notified of

the error, the court does not violate due process by instructing the jury on

the underlying offense that was demonstrated by the evidence at trial.

Jeffrey Lynn appealed his conviction for aggravated burglary to the Sebond District Court
of Appeals claiming that his right to due process was violated by a misleading indictment that

failed to give him adequate notice of the charge against him and by the trial court’s decision to
instruct the jury on both theft and assault as possible underlying offenses for the aggravated
burglary charge. In its opinion, the Second District Court of Appeals held that the trial court’s
decisioh to instruct the jury on the elements of two possible underlying offenses “broadened the
possib1¢ basis for conviction beyond that considered and specified by the grand jury.” State v.
Lynn, 185 Ohio App.3d 390, 2009-Ohio-6812, 924 N.E.2d 397, at 120. Therefore, the court
concluded, “Lynn was convicted of a crime by a mode of commission different than what was
presented to the grand jury,” and reversed. Id.

The court of appeals’ determination that Jeffrey Lynn was denied the right to due process
is erroncous. J effrey Lynn’s right to due process was satisfied in this case because the
indictment tracked the language of the aggravated burglary statute and included all essential
glements of the offense. Thus, Lynn was given sufficient notice of the charge against him.

 What’s more, the record belies Lynn’s claim on appeal that he was misled or otherwise
prejudiced by the insertion of theft as the underlying offense for the aggravated burglary charge.
Finally, the court of appeals’ concern tha;[ Lynn was convicted of” an offense not presented to the

grand jury was misplaced. By instructing the jury on the elements of assault as a possible

underlying offense for the charge, the trial court, in effect, permitted an amendment to the



indictment. This did not violate Jeffrey Lynn’s right to due process and a grand jury indictment,
however, because amending the name of the underlying offense did not change the name or
identity of the crime charged.

There is no questio.n that every defendant has a due process right to notice of the specific
charge against him. State v. Noling, 98 Ohio St.3d 44, 2002-Ohio-7044, 781 N.E.2d 88, at 60,
citing Cole v. Arkansas (1948), 333 U.S. 196, 201, 68 S.Ct. 514, 92 L.Ed.644. “[A] criminal
offense must be charged with reasonable certainty in the indictment so as to apprise the
défendant of that which he may expect to meet and be requiréd to answer; so tilat the court and
jury may know what they are to try, and the court may determine without unreasonable difficulty
what evidence is admissible.” Horton v. State (1911), 85 Ohjo St. 13, 19, 96 N.E. 797.

The right to a grand jury indictment is found in Article I, section 10 of the Ohio
Constitution, which provides that “no person shall be held to answer for a capifal, or otherwise
infamous crime, unless on presentment or indictment of a grand jury[.]” To be sufficient, an
indictment must: 1) contain the elements of the offense charged and fairly inform a defendant of
the charge against which he must defend; and 2) enable the defendant to plead an acquittal or
conviction in bar of future prosecutions for the same offense. State v. Colon, 118 Ohio St.3d 26,
2008-Ohio-1624, 885 N.E.2d 917, at 127, citations omitted; State v. Buehner, 110 Ohio St.3d
403, 2006-Ohio-4707, 853 N.E.2d 1162, at 9, citations omitted.

The Ohio Rules of Criminal Procedure reflect the principle that an indictment must
contain all the essential elements of an offense. Under Crim.R. 7(B), an indictment may be made
in ordinary and concise language without technical averments or allegations not essential to be

proved. The statement may be in the words of the applicable section of the statute, provided the



words of that statute charge an offense, or in words sufficient to give the defendant notice of all
the elements of the offense with which the defendant is charged. Buehner, at 3.

In this case, the aggravated burglary indictment tracked | the language of R.C.
2911.11(A)(1) and included all essential elements of the crime charged, thereby notifying Jeffrey
Lynn of the charge against him in accordance with his constitutional right to due process. The
inclusion of the name of the underlying offense in the indictment was mere surplusage because
the specific crime an offender intended to commit inside the occupied structure is not, itself, an
element of aggravéted burglary. State v. Gardner, 118 Ohio St.3d 420, 2008-Ohio-2787, 889
N.E2d 995, at §71, citation omitted. Consequently, the insertion of theft as the underlying
offense, although erroneous, did not render the indictment insufficient to charge the offense of
aggravated burglary, or insufficient to put Jeffrey Lynn on notice of the charge against him.

Furthermore, the assertion that Lynn was denied due process because he was misled by
the inclusion of theft as the underlying offense is disputed by the trial record herein. Although
defense counsel objected to the State’s pre-trial motion to amend the indictment to remove the
superfluous identification of the underlying offense, counsel did not request a continuance of the
trial after the trial judge ruled that she would instruct on both assault and theft and then submit
interrogatories to the jury. - (Deféndant’s Objection To The State’s Proposed Amendment Of The '
Indictment, 8/26/08; Tr. 2-5) Defense counsel’s faﬂure to move for a continuance indicates
counsel’s readiness to proceed and defend against an aggravated burglary charge where the State
intended to prove Jeffrey Lynn had a purpose to assault Juanita Turnage when he trespassed into
the apartment where she was living.

Another indication the defense was given notice very early in the prosecution of this case

that the State intended to prove Jeffrey Lynn had a purpose to assault Ms. Turnage on April 28,



2008 is that discovery was provided to counsel prior to indictment. (Discovery Receipt, 5/9/08)
And the record is devoid of any claim from the defense that the State failed to provide continuing
discovery as required by the Rules of Criminal Procedure. Also, in Montgomery County, the
Prosecutor’s Office leuntarily complies with the open discovery policy set forth in the Local
Court Management Plan, which includes disclosure of the reports geherated by the police in any
given case.! The receipt of open discovery by defense counsel in May of 2008, before Jeffrey
‘Lynn was indicted, refutes his contention on appeal that the defense was misled by the
indictment herein causing a due process Qiolaﬁon.

A review of the defense presented at the trial of this matter provides a third indication
that Lynn was not misled by the indictment. The witnesses called during the defense case were
all inclﬁded in the amended witness list filed by defense counsel on August 7, 2008 — before the
State moved to amend the indictment to remove the reference to theft as the undetlying offense.
And the general import of the defense witnesses’ testimony was that Jeffrey Lynn was living
with Ms. Turnage when this incident occurred in Aprﬂ of 2008. (Tr. 207, 209-216) In other
words, the primary defense s.trategy was to challenge the irespass element of the aggravated
burglary offense; and their pursuit of that strategy was in no way affected by the inclusion of
theft in the indictment as the underlying offense, or by the trial court’s decision fo instruct the
jury on two possible underlying offenses: theft and assault.

Finally, if defense counsel believed that the trial court’s decision to instruct the jury on
the clements of assault as well as the elements of theft would violate Lynn’s right to due process,
couns.el would have objected. | However, the trial transcripf does not record a defense objection

to the trial judge’s decision to instruct on the elements of assault. (Tr. 151, 154, 287)

| The trial court and court of appeals were well-aware of the State’s compliance with the open discovery policy set
forth in the Local Court Management Plan. (Tr. 4); Lynn, at 123 (Brogan, J., dissenting).



As the above discussion illustrates, Jeffrey Lynn was not denied due process by the
indictment that indicated his purpose in burglarizing Ms. Turnage’s residence on April 28, 2008
was to commit theft. Lynn was given proper notice of the elements of the crime charged in a

legally sufficient indictment. Furthermore, the trial record shows that Lynn was not nﬁsled by
the indictment, as he claimed in his appeal to the Second District Court of Appeals. Therefore,
the court of appeals’ determination that Jeffrey Lynn’s right to due process was violated in this
case is error that should now be reversed by this Court.

Likewise, the lower court’s conclusion that the trial court’s instruction on the elements of
assault as a possible underlying offense essentially permitted J effrey Lynn to be convicted of a
crime that was not presented to the grand jury is erroneous. By instructing the jury on the
clements of assault, the trial court effectively amended the indictment to conform to the evidence
presented by the Sfate. Crim.R. 7(D). Such an amendment is permissible as long as no change is
made in the name or identity of the crime charged. State v. Davis, 121 Ohio St.3d 239, 2008-
Ohio-4537, 903 N.E.2d 609, at 1; Crim.R. 7(D).

As mentioned above, amending the indictment to indicate that assault was the underlying
offense Jeffrey Lynn had a purpose to commit in Juanita Turnage’s apartment would not have
changed the identity of the aggravated burglary charge since the specific crime an offender
intended to commit inside the occupied structure is not, itself, an element of aggravated burglary.
Gardner, at 9§71, citation omitted. Therefore, permitting the jury to find Lynn guilty of
aggravated burglary based upon the theory that his purpose'was to assault Ms. Turnage inside her

residence did not violate his constitutional rights to a grand jury indictment or to due process.



" CONCLUSION

The court of appeals erred when it determined that Jeffrey Lynn’s tight to due process
was violated in this case. The appellate court’s concern that the trial judge’s decision to instruct
the jury on the elements. of assault as one possible underlying offense “broadened the possible
basis for coﬁviction beyond that considered and specified by the grand jm"y” was unfounded.
Because the underlying criminal offense is not, itself, an element of aggravated burglary, the trial
court’s decision to, in effect, amend the indictment to conform to the evidence presented by the
State did not violate the right to due process and to a grand jury indictment.

From the legally sufficient indictment and the open discovery provided to defense
counsel, Jeffrey Lynn was fully aware of the nature of the charge against him in this matter. And
he knew prior to trial that the State intended to prove his purpose in trespassing into Juanita
Turnage’s residence was to assault her. The trial record demonstrates that Jeffrey Lynn was fully
prepared to defend against the aggravated burglary charge and that his defense strategy was not
affected by the trial court’s decision to instruct the jury on two possible underlying offenses.

Therefore, the trial court did not err by instructing the jury on the elements of assault as a
possible underlying offense even though the indictment identified theft as the only predicate
offense for the aggravated burglary charge. The court of appeals’ decision to the confrary is
error and should be reversed so that Jeffrey Lynn’s conviction for aggravated burglary may be

reinstated.
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DONOVAN, P.J.
Jeffrey Lynn appeals from his conviction of aggravated burglary after a jury trial. In

his first assignment of error, Lynn contends the trial court denied hirm due process because
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the indictment was misleading. In the second assignment, Lynn contends that his
conviction is against the manifest weight of the gvidence.

The incident giving rise to the indictment occurred on April 28, 2008. At that time,
Lynn's girifriend, Juanita Turmage, was fiving with Marion Jefferson at her apartment on
West Fairfield Avenue in Dayton. On occasion, Lynn would stay overnight with Turnage
but he did not have a key to Jefferson’s apartment. In the early morning of April 28", Lynn
came to Jefferson’s apartment and began knocking on the apartment windows. When
Turnage and Jefferson did not respond, Lynn left and returned at 5:30 that evening, but
again Turnage did not respond to Lynn's repeated knocking on the apartment windows.
Later, at 11:00 p.m. Lynn returned to the apartment and began knocking on the apartment
windows. Turnage went to the front door of the apartment to talk to Lynn.

Lynn told Turnage, "Bitch, I'm about to fuck you up,” and then grabbed her, ripping
her shirt. (Tr. 58.) Marion Jefferson, with whom Juanita Turnage lived, came out into the
hallway and told Juanita to go back inside and call the police. (Tr. 58, 104.} Ms. Turnage
went back into their apartment, shut and locked the apartment door and called the police.
OQutside, Lynn was yelling, “Bitch, you better open up the fucking door. You're going to
make things worse for yourself.” (Tr. 58.)

Lynn kicked the apartment door several imes until he eventually kicked it off its
hinges and entered the apartment. (Tr. 58-59, 105-106.) Once inside, Lynn slammed
Juanita Turnage againsta wall and slammed a door on her left foot, which chipped a bone
in her foot. (Tr. 59-60.) When the police arrived, they observed Lynn moving toward
Turnage, who was backing up toward a wall, with fists clenched. (Tr. 127.) He was

arrested and taken to jail where he told Officer Dustin Phillips that he was going to go back

THE COURT OF APPRALS OF QHIO
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and kick the door in again as soon as he posted bail. (Tr. 132)

The Montgomery County Grand Jury issued the following indictment in this matter:

“I'HE GRAND JURORS of the County of Monigomery, in the name, and by the
authority of the State of Ohio, upon their oaths do find and present that JEFFREY L.
LYNN, on or about April 298 [sic], 2008 in the County of Montgomery, aforesaid, and State
of Ohio, by force, stealth or deception, did trespass in an occupied structure, to-wit:
residence, located at 1207 W. Fairview Avenue, Apt. #1 or in a separately secured or
separately accupied portion of the pecupied structure, when another person, other than an
accomplice of the offender, was present, with purpose to commit in the structure or inthe
separately secured or separately occupied portion of the structure, any criminail offense,
to wit: theft, and did recklessly inflict, or attempt or threaten to inftict physical harm on
another, to-wit: Juanita Turnage; contrary to the form of the statute (in violation of Section
2911.11(A)(1) of the Ohio Revised Code) in such case made and provided, and against
the peace and dignity of the State of Chio."

.Because there was no evidence that Lynn trespassed into Ms. Jefferson’s
apartment with the intent to steal, the State moved prior to trial to amend the indictment to
remave the word “theft” as superfilious language. Lynn objected to the motion because
he contended the amendment would change the name or identity of the charge. The trial
court overruled the State’s motion, stating it would ask the jury to determine what criminal
offense Lynn intended to commitwhen he allegedly trespassed into Jefferson’s apartment.
(Tr. 3.) At the conclusion of the trial, the jury signed a verdict form stating it had found
Lynn guitty of aggravated burglary as charged in the indictment. In a separate

interrogatory, the jury found that Lynn had not committed the offense of theft as set forth

THE CQURT OF APPEALS OF OHIO
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specifically in the indictment. In an additional interrogatory, the jury found that Lynn had
committed the criminal offense of assault “as charged in the aggravated burglary
indictment.”

In his first assignment of error, Lynn argues that the trial court erred by violating his
due process rights to receive an adequate notice of the charges against him as a result of
a misleading indictment and efroneous jury instructions.

R.C. 2911.11(A)(1) provides as follows:

“(A) No person, by force, stealth, or deception, shall trespass in an occupied
structure or in a separately secured or separately occupied portion of an occupied
structure, when another person other than an accomplice of the offender is present, with
purpose to commit in the structure or in the separately secured or separately octupied
portion of the structure any criminal offense, if any of the following apply: (1) The offender
inflicts, or attempts or threatens to inflict physical harm on another.”

Lynn concedes that the additional language of the underlying offense was not
required to be included in the indictment but once there, the State was required 1o prove
that his purpose in committing the trespass into the apartment was to commit a thetft
offense. He further argues that the court should not have instructed the jury that it could
consider assault as the underlying offense in the aggravated burglary charge. He argues
that the jury instruction concerning the assault permitted the jury to convicthimon a charge
different from that found by the Grand Jury.

The State argues that Lynn waived his right to raise a defect in the indictment
because he did not raise an objection to it in the trial court. The State also argues that ité

moticn to amend the indictment placed Lynn on notice it did not intend to prove he broke
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into Jefferson’s apartment to commit a theft offense. The State also argues the Ohio

Supreme Court has held that changing the identity of the predicate offense does not

_change the nature of the aggravated burglary charge because the specific crime an

offender mtended to commit inside the occupied structure is not an eiement of the
aggravated burglary, citing State v. Gardner, 118 Ohio St.3d 420, 2008-Ohio-2787. Thus,
the State argues the jury could be instructed to consider as the predicate offense any crime
that is supported by the facts in the case without changing the nature of the offense of
aggravated burglary. The State argues that the trial court properly instructed the jury -
regarding the specific criminal acts which would support the criminal offense element of
the aggravated burglary charge. Further, the State argues that Lynn's due process rights
were protected by having the jury indicate by their answer to an interrogatory the specific
crime they fouhd was committed by Lynn, to-wit, assault.

Lynn objected to the State’s request to amend the indictment fo allege that he
trespassed with a purpose to commit assauit because the grand jury had found thathe had
a different purpose. The allegation that Lynn caused harm to another satisfies the
aggravated burglary element in R.C. 2611.11(A)(1), but it does not address the purpose
element found in R.C. 2911.11{(A).

The difference between the act of "theft” and “assault” is significant. Although the
ttial court initially denied the State's reﬁuest to amend the indictment, it later instructed the
jury on “assault’ language which is an amendment of substance. We note that the
appellant appropriately preserved the issue of lack of notice of such a change. Clearly, the
facts the State intended to prove would differ from the indictment's language regarding

theft.

THE COURT OF APFEALS OF QHIO
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Crim. R. 7 controls the sufficiency of and amendments to criminal indictments.
Crim. R. 7(B) deals with sufficiency of indictments and provides in pertinent part:

“The indictrment.” * * shall contain a statement that the accused has committed
some public offense therein specified. Such statement may be made in ordinary and
concise language without any technical averments or any allegations not essential to be
proved. it may be in the words ofthe applicable section of the statute as long as the words
of that statute charge an offense, or in any words sufficientto give the accused notice
of all the elements of the offense with which he is charged. ***.” (Emphasis added.)

The State in the indictment specified Lynn’s purpose as one to commit theft. This
was part of the grand jury’s determination of probable cause for issuance of the indictment.
Lynn had a right to rely upon the act alleged as constituting the offense and rest his
defense upon a lack of proof by the State of the conduct specified in the indictment.

In State v. Gardner, supra, the Supreme Court held that a jury need not agree
unanimously which criminal offense a defendant intended to commit during a burglary.
Gardner, being a plurality decision is open to just criticism. It leads to harmful
consequences as evidenced by the record in this case.

Gardner dealt with juror unanimity not a grand jury probable cause determination.
Theft and assault are clearly distinct acts. The action taken by the trial court in instructing
on assault, as well as theft, broadened the possible basis for conviction beyond that
considered and specified by the grand jury. Lynn was convicted of a crime by a mode of
commission different than what was presented to the grand jury. Accordingly, appellant’s
first assignment of error is sustained.

in his second assignment of error, Lynn contends his conviction is against the

THE COURT OF APPEALS OF ORIO
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manifest weight of the evidence. This is rendered moot by resolution of the first
assignment of error.

The judgment of the trial court is reversed and the matter is remanded for further
proceedings consistent with this court’s opinion.
FAIN, J., concurs.
BROGAN, J., dissenting:

{ respectfully dissent from the majority opinion. The Ohio Supreme Court held in
State v. Gardner, supra, that the selements” of the offense of aggravated burglary under
].C. 2811.11(A)(2) are that no person by force, steaith, or deception, shall trespass into
an occupied structure with purpose to commit in the structure any criminat offense if the
offender inflicts or attempts or threatens to inflict physical harm on another, or the offender
has a dangerous weapon or ordnance on or about his person. The underlying criminal
offense the defendant intended to commit during the trespass is not an element of ihe
aggravated burglary offense. See Gardner at 435. It is obvious from the trial record that
the prosecutor’s insertion of the underlying offense as “theft” was a drafting error because
there was no evidence presented by the State at trial that Lynn had a purpose to commit
theft when he trespassed into the apartment where his former girlfriend was staying. The
insertion of theft as the underlying criminal offense was mere surplusage and the trial court
ared in not permitting the State to amend the indictment. Crim.R. 7(D) allows the
amendment of the indictment at any time before, during or after the triat consistent with due
process. The amendment did not change the identity of the aggravated burglary charge.

The record discloses that Lynn and his counsel received the extensive discovery packet

THE COURT QF APPEALS OF OHIO
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‘provided by the State which includes the police offense reports surrounding the alleged

aggravated burglary. Undoubtedly, in light of the trial record, they included no reference
to any alleged theft by the defendant. Lynn would not have been prejudiced by the trial
court permitting the State to amend the indictment. | would affirm the Appeliant’'s

convictions.

..........
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R. Lynn Nothstine
Michael L. Wright
Hon. Frances E. McGee
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§ 2911.07
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. § 2911.07 Repealed, 134 v H 511, § 2 [GC
§§ 13108-2—13108-4; 111 v 258; Bureau of Code Revi-
sion, 10-1-53; 126 v 5751, Eff I-1-74.

This section concerned [aise statements and stock brokers.

§ 2911.08 Repealed, 134 v H 511, § 2 [GC
§4 13108-2--13108-4; 111 v 258; Bureau of Code Revi-
sion, 10-1-53; 126 v 575). Eff 1-1-74,

This section concerned false statements and stock brokers.

§ 2911.09 Repealed, 134 v H 511; § 2 [GC
§§ 13108-5, 13108-6; 111 v 258, 259; Bureau of Code
Revision, 10-1-53]. Eff 1-1-74.

This section concerned false statements and stock brokers,

§ 2911.10 Element of trespass clarified.

As used in sections 2011.11 to 2911.13 of the Revised
-Code, the clement of ‘trespass tefers to a violation of
section 2911.21 of the Revised Code,

HISTORY: 151 v H 96, § 1, off. 8-3-06.

Not analogous to former RC § 2011.10 (GC §§ 13108-5,
13168-6; 111 v 258, 259; Burean of Code Revision, 10.1.53),
repealed 134 v H 511, § 2, eff 1-1-74.

[BURGLARY]

§ 2911.11 Aggravated burglary.

(A} No person, by force, stealth, or deception, shall
trespass in an occupied structure or in a separately secured
or separately oceupied portion of an occupied structure,
when another person other than an accomplice of the
offender is present, with purpose to commit in the
structure or in the separately secured or separately occu-
pied portion of the structure any criminal offenise, il any of
the following apply: ' '

(1} The offender inflicts, or attempts or threatens to
inflict physical harm on another;

(2) The offender has a deadly weapon or dangerous
ordnance on or. about the offender’s person or under the
offender’s control. ‘ .

(B} Whoever violates this section is guilty of aggravated
burglary, a felony of the first degree.

{C) As used in this section:

(1) “Occupied structure” has the same meaning as in
section 2909.01 of the Revised Code.

(2) “Deadly weapon” and “dangerous ordnance” have
the same meanings as in section 992311 of the Revised
Code.

HISTORY: 134 v H 511 (Eff 1-1-74); 139 v § 199 (Eff
1-5-83); 140 v § 210 (Eff 7.1-83); 146 v § 2 (Eff 7-1-96); 146
v § 269. Eff 7-1-96.

Not analogous to former RC § 2911.11 (RS § 7085; S&C
422; 50 v 132; 57 v 56; GC § 13115; Bureau of Code
Revision, 10-1-53), repealed 134 v H 511, § 2, eff 1-1-74.

The effective date is set by section 5 of SB 269,

[§ 2911.11.1] § 2911.111 Repealed,
134 v H 511, § 2{132v § 97]. Eff 1-1-74.

This section concerned checks drawn on insufficient funds.

§ 2911. 12 Burglary.

{A} No person, by force, stealth, or deception, shall dg
any of the following: .

{1} Trespass in an occupied structure orin a separately
secured or separately occupied portion of an vceupied

structure, when another person other than an accomplice .

of the offender is present, with purpose to commit in the
structure or in the separately secured or separately oceu.
pied portion of the structure any criminal offense;

(2) Trespass in an occupied structure or in a separately
secured or separately occupied portion of an occupied
structure that is a permanent or temporary habitation of
any person when any person other than an accomplice of
the offender is present or likely to be present, with
purpose to commit i the habitation any criminal offense;

{3) Trespass in an cceupied structure or in a separately
secured or separately occupied portion of an acoupied
structure, with purpose to commit in the structure or
separately secured or separately occupied portion of the
structure any criminal offense;

{4) Trespass in a permanent or temporary habitation of
any person when any person other than an accomplice of
the offender is present or likely to be present.

(B} As used in this section, “occupied structure” has the
same meaning as in section 2909.01 of the Revised Code.

(C} Whoever violates thissection is guilty of burglary. A
violation of division (A)(1) or {2) of this section is a felon
of the second degree. A violation of division (AX3) of this
section is a felony of the third degree. A violation of
division (A}¥4) of this section is a felony of the fourth

degree.
_ HISTORY: 134 v H 511 (Eff I-1-74); 139 v § 199 (Bff
7-1-83); 143 v H 837 (Eff 7-3-90); 146 v § 2 (Eff 7-1.96); 146
v § 269. Eff 7-1-96.

Not analogous to former RC § 2011.12 (RS § 7080; S&C
703; 70 v 40; GC § 13126; Burean of Code Revision,
10-1-533), repealed 134 v H 511, § 2, eff 1-1-74.

The effective date is set by section 5 of SB 269.

§ 2911.13 Breaking and entering,

{A) No person by force, stealth, or deception, shall
trespass in an unoccupied structure, with purpose to
commit therein any theft offense, as defined in section -
2013.01 of the Revised Code, or any felony.

(B) No person shall trespass on the land or premises of
another, with purpose to commit a felony.

{G) Whoever violates this section is guilty of breaking
and entering, a felony of the fifth degree.

HISTORY: 134 v H 511 (Eff 1-1-74); 146 v § 2. Eff 7-1-96.

Not analogous to former RC § 2911.13 (RS §§ 7076-4—
7076-6; 93 v 306; GC § 13130; 123 v 700; Bureau of Code

Revision, 10-1-53), repealed 134 v H 511, § 2, eff 1-1.74,
The effective date is set by section 6 of SB 2.

[§ 2911-13-1] § 2911.131 Repealed,
13dvHS1L § 2[133vH 192]. Eff 1-1-74.

This section concerned false motar vehicle repair estimates and
frauduient charges.

§ 2911.14 Repealed, 134 v H 511, § 2 RS
§§ 70174, TO17-5, 7076a—T7076c, T087: S&C 492, 44 v

© 34; 83 v 138; 84 v 20, 363, 99 v 115, 116; GC §§ 13131,

131«
53].
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CONSTITUTION Of THESTATE OF OHIO

ADOPTED MARCH 10, 1851
WITH AMENDMENTS CURRENT TO MARCH 31, 2010

ARTICLE L BILL OF RIGHTS

Section

Right to freedom and protection of property.

Right to alter, reform, or abolish government, and repeat
special privileges.

Right to assemble together. .

Bearing arms; standing armies; subordination of military power.

Trial by jury; reform in civil jury system.

Slavery and mvoluntary servitude.

Rights of conscience: education; necessity of religion and
knowledge.

Writ of habeas corpus.

g Bail; cruel and unusual punishments.

10 Trial of accused persons and their rights; depositions by state
and comment on failure of accused to testify in
criminal cases.

102 Rights of victims of crime.

11 Freedom of speech and of the press; libel.

Transportation, etc., for crime.
Quartering of troops.

Search warrants and general warrants.
No imprisonment for debt.

Redress in courts.

Hereditary privileges, etc.

Suspension of taws.

12 TInviolzbility of private property.

192 Damage for wrongful death.

19h Private property rights in ground water, lakes and other
watercourses.

20 Powers reserved to the people.

§ 1 Right to freedom and protection of prop-
erty.

All men are, by nature, free and independent, and bave
certain inalienable rights, among which are those of
enjoying and defending life and liberty, acquiring, possess-
ing, and protecting property, and seeking and obtaining
happiness and safety.

§ 2 Right to alter, reform, or abolish govern-
ment, and repeal special privileges.

All political power is inherent in the people. Govern-
ment is instituted for their equal protection and bénefit,
and they have the right to alter, reform, or sbolish the
same, whenever they may deem it necessary: and no
special privileges or immunities shall ever be granted, that
may not he altered, revoked, or repealed by the general
assembly.

§ 3 Right to assemble together.

The people have the right to assemble together, in a
peaceable manner, to consult for their common good; to
instruct their representatives; and to petition the general
assembly for the redress of grievances.

§ 4 Bearing arms; standing armies; subordina-
tion of military power.

The people have the right to bear arms for their defense
and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be kept up; and the
military shall be in strict subordination to the civil power.

§ 5 Tvial by jury; reform in civil jury system.

The right of trial by jury shall he inviolate, except that,
in oivil cases, laws may be passed to authorize the
rendering of a verdict by the concurrence of not less than
three-fourths of the jury.

HISTORY: (As amended September 3, 1912.)

§ 6 Slavery and involuntary servitude.

There shall be no slavery in this state; nor involuntary
servitude, unless for the punishment of crime.

§ 7 Rights of conscience; education; necessity
of religion and knowledge.

All men have a natural and indefeasible right to waorship
Almighty God according to the dictates of their own
conscience. No person shall be compelled to attend, erect,
or support any place of worship, or maintain any form af
worship, against his consent; and no preference shall be
given, by law, to any religious society; nor shall any
interference with the rights of conscience be permitted.

- No religious test shall be required, as a qualification for

office, nor shall any person be incompetent to be a witness
on account of his religious belief: but nothing herein shall
be construed to dispense with oaths and affirmations.
Religion, morality, and knowledge, however, being essen-
tial to good government, it shall be the duty of the general
assembly to pass suitable laws to protect every religious
denomination in the peaceable enjoyment of its own mode
of public worship, and to encourage schools and the means
of instruction.

§ 8 Wit of habeas corpus.

The privilege of the writ of habeas corpus shall not be
suspended, unless, in cases of rebellion or invasion, the
public safety require it.

§ 9 Bail; cruel and unusual punishments.

All persons shall be bailable by sufficient sureties,
except for a person who is charged with a capital offense
where the proof is evident or the presumption great, and
except for a person who is charged with a {elony where the
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Art. I, § 10

proof is evident or the presumption great and where the
hstantial risk of serious physical harm to

person poses a su
any person or to the community. Where a person is

charged with any offense for which the person may be
incarcerated, the court may determine at any time the
type, amount, and conditions of bail. Excessive bail shall
ot be required; nor excessive fines imposed; nor cruel

and unusual punishments inflicted.

The General Assembly shall fix by law standards to
determine whether a person who is charged with a felony
where the proof is evident or the presumption great poses
a substantial risk of serious phys'scal harm to any person of
to the community. Procedures for establishing the amount
and conditions of bail shall be established pursuant to

Article 1V, Section 5(b) of the Constitution of the state of

Ohio.
(As amended January L, 1998.)

§ 10 Trial of accused persons and their rights;

depositions by state and comment on failure of

accused to testify in criminal cases.

Except in cases of jmpeachment, cases arising in the

army and navy, ot i
time of war or public danger,
for which the penalty provide
in the penitentiary, no person s
a capital, or otherwise infamous,
ment or indictment of a grand
persons necessary to constitute such
number thereof necessary
indictment shall be determined by law. In an

jury; and the number O

court, the party accu
defend in person and with counsel; to

and cause of the accusation against
thereof; to meet the witnesses fac
compulsory process to procur

of the county in which the o
committed; but provision may
taking of the deposition by the accu
be used for or against the accused,
attendance can not be
the accused means and the opp
person and wi
and to examine the wiiness face to
same manner as if in court. N
in any criminal case, to be awi
failure to testi
and may be made the subjec
person shall be twice put in jecpar
HISTORY: (As amended September 3, 1912.)

§ 10a Rights of victims of crime.

Victims of criminal offenses shall be ac

dignity, and respect
the general assembly shall de
be accorded rights to reasonable and appropriate 10
information, access, and protecti
role in the criminal justics proces
confer upon any pesson a right
decision in a criminal proceeding, does nof
other right guarante
States or this constitu
action for compensati

OHIO GRIMINAL LAW BANDBGOK

political gubdivision of
agent of the state or 0
officer of the court.

n the militia when in actual service in
and cases involving offenses
d is less than imprisonment
hall be held to answer for
crime, unless on present-

grand jury and the
to concur in finding such
y trial, in any
sed shall be allowed to appear and
demand the nature
him, and to have a capy
e to face, and to have
e the attendance of witnesses
in his behalf, and 2 speedy public trial by an impartial jury
ffense is alleged to have been
be made by law for the
sed or by the state, to
of any witness whose
had at the trial, always securing to
ortunity to be present in

on and to a meanin
s. This section does not
to appeal or modify any
t abridge any
ed by the Canstitution of the United
tion, and does not create any cause of
on or damages against the state, any

1576

the state, any officer, employee, or
f any politica!. subdivision, or any

{Adopted Navember 8, 1994)

§ 11 Freedom of speech and of the press;

libel.

Every citizen may freely speals, write, and publish his
sentiments on all subjects, being responsible for the abuse
of the right; and no law shall be passed to restrain or
abridge the liberty of speech, or of the press. In all
crimina} prosecutions for Libel, the truth may be given in
evidence to the jury, and if it shall appear to the jury, that
the matter charged as libelous is true, and was published
with good motives, and for justifiable ends. the party shall

be acquitted.

§ ].2 Transportation, ete., for crime.

No person shall be transported out of the state, for any
offense committed within the same; and no conviction
shall work corruption of blood, or forfeiture of estate.

§ 13 Quartering of troops.

No soldier shall, in time of peace, be quartered in any
house, without the consent of the owner; nor, in time of
war, except in the manner prescribed by law.

§ 14 Gearch warrants and general warrants.

people to be secure in their persons,

The right of the
ons, against unreasonable

houses, papers, and possessi
gearches and seizures shall not be violated: and no warrant

ghall issue, but upon probable cause, supported by oath or
affirmation, particular]y describing the place to be
searched and the person and things be seized.

§ 15 No imprisonment for debt.

No person shall be imprisoned for debt in any civil
ess in cases of fraud.

action, on mesne or final process, unl

th counsel at the taking of such deposition,
face as fully and in the

o person shall be compelled,
tness against himself; but his
fy may be considered by the court and jury
t of comment by counsel. No
dy for the same offense.

§ 16 Redress in courts.

All courts shall be open, and every person, for an injury
done him in his land, goods, person, of reputation, §
have remedy by due course of law, and shall have justice
administered without denial or delay.

[Suits against the state.] Suits may
the state, in such courts and in such manne

provided by Taw.
HISTORY: (As amended September 3, 1912.)

be brought against
r, as may ¢

corded fairness,

in the criminal justice process, and, as
fine and provide by law, shall
tice,

gful

§ 1 7 Hereditary privileges, etc,
uments, honors, or privilegeS,

No hereditary emol
ferred by this state.

ever be granted or con

§ 18 Suspension of laws.

No power of suspending laws shall ever be €
except by the general assembly.

xercised,

shall
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foreman shall sign the indictment as foreman or deputy

' foreman. The indictment shall be returned by the foreman
or deputy foreman to a judge of the court of common pleas
and filed with the clerk who shall éndorse thereon the date
of filing and enter each case upon the appearance and trial
dockets. If the defendant is in custody or has been
released pursuant to Rule 46 and seven jurors do not
concur in finding an indictment, the foreman shall so
report to the court forthwith,

(G) Discharge and excuse. A grand jury shall serve
until discharged by the court. A grand jury may serve for
four months, but the court ipon a showing of good cause
by the prosecuting attorney may order a grand jury to
serve more than four months but not more than nine
months. The tenure and powers of a grand fury are not
affected by the beginning or expiration of a term of court.
At any time for canse shown the court may excuse a juror
either temporarily or permanently, and in the latter event

the court may impanel another eligible person in place of .-

the juror excused.

(H} Alternate grand jurors. The court may order
that not more than five grand jurors, .in addition to the
regular grand jury, be called, impanelled and sit as alter-
nate grand jurors, Alternate grand jurors, in the order in
which they are called, shall replace grand jurors who, prior
to the time the grand jury votes on an indictment, are
found to be unable or disqualified to perform their duties.
Alternate grand jurors shall be drawn in the same manner,
shall have the same qualifications, shall be subjected to the
same examination and challenges, shall take the same oath,
and shall have the same functions, powers, facilities, and
privileges as the regular grand jurors. Alternate grand
jorors may sit with the regular grand jury, but shall not be
present when the grand jury deliberates and votes.

RULE 7. The Indictment and the

Information

(A) Use of indichment or information. A felony that

may be punished by death or life imprisonment shall be-

prosecuted by indictment. All other folonies shall be
prosecuted by indictment, except that after & defendant
has been advised by the court of the nature of the charge
against the defendant and of the defendant’s right to
indictment, the defendant may waive that right in writing
and in open court.

Where an indictment is waived, the offense may be
prosecuted by information, unless an indictment is filed
within fourteen days after the date of waiver If an
information or indictment is not fled within fourteen days
after the date of waiver, the defendant shall be discharged
and the complaint dismissed. This division shall not
prevent subsequent prosecation by information or indict-
ment for the same offense.

A misdemeanor may be prosecuted by indictment or
information in the court of common pleas, or by complaint
in the juvenile court, as defined in the Rules of Juvenile
Procedure, and in courts inferior to the court of common
pleas. An information may be filed without leave of court.

{B) Nature and contents. The indictment shall be
signed, in accordance with Crim, R. 6 (C) and {F) and
contain a statement that the defendant has committed a
public offense specified in the indictment. The informa-
tion shall be signed by the prosecuting attorney or in the
name of the prosecuting attorney by an assistant prosecut-
ing attorney and shall contain a statement that the defen-
dant has committed a public offense specified in the

information. The statement may be made in ordin
concise language without technical averments o alle
tions not essential to be proved. The statement may he iy
the words of the applicable section of the statute, provideg

- the words of that statute charge an offense, or iy wordy

sufficient to give the defendant notice of all the element;”
of the offense with which the defendant is charged. 1t Iﬁay i
be alleged in a single count that the means by which the'
defendant committed the offense are unkniown or that the
defendant committed it by one or more specified mean
Each count of the indictment or information shall state the
numerical designation of the statute that the defendant js -
alleged to have violated. Error in the numerical designa; -
tion or omission of the numerical designation shall not be °
ground for dismissal of the indictment or information, or
tor reversal of a conviction, if the error or omission did not
prejudicially mislead the defendant,
(C) Surplusage. The court on motion of the defer,
dant or the prosecuting attorney may strike surplusage
from the indictment or informatien. :
(D) Amendment of indictment, information, or

- complaint. . The court may at any time before, duting, or .

after a trial amend the indictment. information, complaint,
or bill of particulars, in respect to any defect, imperfection, .
or omission in form or substance, or of any variance with
the evidence, provided no change is made in the name or
identity of the ctime charged. If any amendment is made
to the substance of the indictment, information, or com-
plaint, or to cure a varance between the indietment,
information, or complaint and the proof, the defendant is
entitled to a discharge of the jury on the defendant’s
motion, if a jury has been impanelled, and to 2 reasonable
continuance, unless it clearly appears from the whole
proceedings that the defendant has not been misled or
prejudiced by the defect or variance in respect to which
the amendment is made, or that the defendant’s rights will
be fully protected by proceeding with the trial, or by a
postpotiement thereof to a later day with the same. or
another jury. Where a jury is discharged wnder this
division, jeapardy shall not attach to the offense charged in
the amended indictment, information, or complaint. No
action of the court in refusing a continuance or postpone-
ment under this division is reviewabls except after motion -
to grant a new trial therefore is refused by the trial court,
and no appeal based upon such action of the court shall be
sustained nor reversal had unless, from consideration of
the whole proceadings, the reviewing court finds that a
failure .of justice resulted,

(E) Bill of particulars. When the defendant makes a
written request within twenty-one days after arraignment
but not later than seven days before trial, or upon court
order, the prosecuting attorey shall furnish the defendant
with 2 bill of particulars setting up specifically the nature
of the offense charge and of the conduct of the defendant
alleged to constitute the offense. A bill of particulars may
be amended at any time subject to such conditions ds
Justice requires.

History: Amended, eff 7-1-93; 7-1-00.

RULE of Offenses and

Defendantis

8. Joinder

(A) Joinder of offenses. Two or more offenses may
be charged in the same indictment, information or com-
plaint in a separate count for each offense if the offenses
charged, whether felonies or misdemeanors or both, are of
the same or similar character, or are based on the same act
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