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INTRODUCTION

It is well settled in Ohio that a trial court's order must be final before it can be

reviewed at the appellate level. See Section 3(B)(2), Article IV, Ohio Constitution; State

Auto. Mut. Ins. Co. v. Titanium Metals Corp., et al., io8 Ohio St,3d 540, 20o6-Ohio-

1713, 844 N.E.2d ii99 at ¶8. "Generally, the denial of summary judgment is not a final,

appealable order." Hubbell v. City of Xenia, 115 Ohio St.3d 77, 2007-Ohio-4$39, 873

N.E.2d 878 at ¶9.

Appellants have attempted to circumvent this rule by arguing that the Political

Subdivision Tort Liability Act grants state employees the right to immediately appeal a

trial court's denial of qualified immunity in cases arising under 42 U.S.C. § 1983•

However, in drafting Chapter 2744, the Ohio General Assembly expressed an

unequivocal intent to remove certain types of civil actions and claims from the purview

of the Act, including "claims based upon alleged violations of the constitution or statutes

of the United States." R.C. 2744.og(E). Accordingly, Ohio appellate courts have

correctly and consistently held that political subdivisions and their employees are not

entitled to the rights and immunities available under Chapter 2744 with regard to

federal causes of action under 42 U.S.C. § 1983 and similar statutes.

Despite the unambiguous language of R.C. § 2744.o9 and the uniformity of its

application by Ohio's judicial districts, Defendants assert in their proposition of law that

this Chapter should apply to transform an otherwise non-appealable decision denying

qualified immunity to a political subdivision and/or its employee into a final appealable

order. This proposition, as well Defendants' the contention that this Court can and

should adopt the federal collateral order and pendant appellate jurisdiction doctrines, is

little more than a request for the Court to provide a judicially created exception to
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Ohio's laws governing interlocutory appeals. Accordingly, Appellants' proposition of

law should be denied and the matter should be remanded to the trial court for

disposition on the merits.

STATEMENT OF THE CASE AND FACTS

On September 15, 2005, Mrs. Summerville arrived home from work to find blood

in the hallway of the suburban home she shared with her husband of 35 years, Roosevelt

Summerville. After discovering that her non-responsive husband was barricaded in the

couple's bedroom, Mrs. Summerville called 9-1-1 and the Forest Park Police Department

dispatched Officers Adam Pape and Corey Hall to the Summerville's home. The officers

found Mr. Summerville lying on the bedroom floor stabbing himself in the chest with a

Leatherman tool. Although many of the details regarding the subsequent events are in

dispute, one fact is definite: mere minutes after arriving at the scene the officers shot and

killed the elderly Mr. Summerville, who was armed only with the Leatherman tool and

was already suffering from a number of significant self-inflicted injuries.

Mrs. Summerville, on behalf of herself and her husband's estate, filed suit against

the individual officers and the City of Forest Park in the Hamilton County Court of

Common Pleas on September 6, 2007. In her complaint, Mrs. Summerville alleged

federal claims under 42 U.S.C. § 1983 for excessive use of force and failure to train as

well as several state law causes of action. On March 31, 2oo9, Defendants filed a motion

for summary judgment requesting that the court dismiss all of Mrs. Summerville's

claims. The matter was fully briefed and argued in the trial court. On September 28,

2oo9, the trial court entered an order of judgment: (1) denying the officers summary

judgment with regard to Plaintiff's claim of excessive force under § 1983; (2) denying the



City of Forest Park summary judgment with regard to PlaintifPs claim of failure to train

under § 1983; and (3) granting summary judgment on the remaining claims.

On October 6, 2oo9, Defendants filed a Notice of Appeal in the First District

Court of Appeals "pursuant to the authority of ORC 2744.02(C) and because the Court

denied Adam Pape and Corey Hall qualified immunity." Defendants also requested that

the court take jurisdiction over the City of Forest Park's related appeal. Plaintiff

responded by filing a Motion to Dismiss premised upon the fact that the trial court's

ruling was not a final, appealable order under Ohio law. On October 28, 2009, the

appellate court granted Plaintiffs Motion to Dismiss.

ARGUMENT IN OPPOSITION

Proposition of Law: A trial court's decision overruling a motion
for summary judgment in which a political subdivision or its
employee sought immunity from claims brought pursuant to 42
U.S.C. § 1983 is an order denying "the benefit of an alleged
immunity" and is, therefore, a final and appealable order under
R.C. 2744.02(C).

1. Chapter 2744 does not apply to civil claims arising out of the constitution
or laws of the United States.

Appellants contend that the "plain meaning" of R.C. § 2744.02(C) grants Officers

Pape and Hall the right to immediately appeal the trial court's order denying them the

benefit of qualified immunity from liability for Appellee's claims arising under 42 U.S.C.

§ 1983.1 This contention must be rejected, however, as it is premised upon an

incomplete reading of the statutory scheme and wholly ignores the clear intent of the

legislature to exclude federal causes of action from the purview of Chapter 2744.

I R.C. § 2744.02(C) states that "an order that denies a political subdivision or an
employee of a political subdivision the benefit of an alleged immunity from liability as
provided in this Chapter or any other provision of the law is a final order."
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R.C. § 2744.o9 expressly states that: "This chapter does not apply to, and shall

not be construed to apply to...civil claims based upon alleged violations of the

constitution or statutes of the United States, except that the provisions of section

2744•07 of the Revised Code shall apply to such claims or related civil actions." R.C. §

2744•09(E). Based on the unambiguous terms of this language, it is clear that the

General Assembly did not intend for any portion of Chapter 2744-save R.C. § 2744.07-

to apply to claims arising under federal law. See State ex rel. Burrows v. Indus. Comm.

(1997), 78 Ohio St.3d 78, 81, 676 N.E.2d 519 (court must first look to the plain language

of the statute to determine legislative intent). Accordingly, Appellants' contention that

R.C. 2744.02(C) applies in this case is misplaced and should be rejected as inconsistent

with the unequivocal terms of the statutory scheme. See Portage Cty. Brd. of Commrs.

v. Akron, 1o9 Ohio St.3d io6, 20o6-Ohio-954, 846 N.E.2d 478, ¶52 (court must apply a

statute as it is written when its meaning is plain and unambiguous), Burrows, 78 Ohio

St.3d at 81 (an unambiguous statute must be applied in a manner consistent with the

plain meaning of the statutory language).

Even if this Court somehow decides that the language of R.C. § 2744.o9(E) does

not clearly andunambiguously remove civil actions premised upon federal law from the

purview of Chapter 2744, relevant rules of statutory construction also demonstrate that

the General Assembly did not intend R.C. § 2744.02(C) to apply to civil actions alleging

federal claims. See Cline v. Ohio Bur. of Motor Vehicles (1991), 6i Ohio St.3d 93, 97,

573 N.E.2d 77 (to ascertain the legislative intent, courts rely upon ordinary rules of

statutory construction).
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First, under the maxim of expressio unius est alterius2, a statute which specifies

one exception to a general rule will be assumed to exclude all other exceptions. Thomas

v. Freeman (1997), 79 Ohio St.3d 221, 224-225, 68o N.E.2d 997. In this case, R.C. §

2744•09(E) stands for the general rule that the provisions of.Chapter 2744 do not apply

to civil claims based upon alleged violations of the constitution or statutes of the United

States. However, R.C. 2744.o9(E) does list one explicit exception to this general rule,

stating that "the provisions of section 2744.07 of the Revised Code shall apply to such

claims or related civil actions."3 Under the doctrine of expressio unius est alterius, the

inclusion of this exception is conclusive evidence that the legislature did not intend any

other provisions of Chapter 2744-including R.C. § 2744.02(C)-to apply in civil actions

arising under federal law.

Second, it is well settled in Ohio that to the extent two statutory provisions

conflict, "they shall be construed, if possible, so that effect is given to both." R.C. § 1.51.

In their brief, Appellants contend that the final appealable order provision of R.C.

2744•02(C) and R.C. 2744.09(E) can be harmonized because the latter section only

operates to render the provisions of Chapter 2744 granting immunities inapplicable to

claims arising under federal law. This interpretation is inconsistent with the language

actually used by the General Assembly, however, which expressly dictates that the whole

of Chapter 2744 "does not apply to, and shall not be construed to apply to...civil claims

based upon alleged violations of the constitution or statutes of the United States." R.C. §

2744•o9(E). Because the statute itself does not draw distinctions between the

provisions of Chapter 2744 granting immunity and those that serve other functions,

2 "The expression of one thing is the exclusion of the other."
3 R.C. 2744.07 dictates the circumstances under which a political subdivision must
provide for the defense of an employee against whom a legal action is filed.
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Appellants attempt to reconcile the two provisions is clearly flawed. See State v. Singer

(1977), 50 Ohio St. 2d 103, io8, 362 N.E.2d 1216 (legislative intent must be discerned

from the language of the statute itself); see also State, ex. rel. General Elec. Supply Co.

v. Jordano Elec. Co. (1990), 53 Ohio St.3d 66, 71, 558 N.E.2d 1173 (in determining

intent, it is the duty of the court to give effect to the words used, not to delete words

used or insert words not used).

On the other hand, the two provisions are easily harmonized under Appellee's

interpretation of the statutory scheme which recognizes that, while R.C. 2744.02(C) will

generally render orders denying an alleged immunity to political subdivisions and/or

their employees immediately appealable, that provision does not apply to the class of

cases the General Assembly has specifically excluded from the dictates of Chapter 2744

by virtue of-the language in R.C. 2744.o9• Defendants' contention that such an

interpretationwould render meaningless the legislature's addition of the words "any

other provision of the law" to R.C. 2744.02(C) is also unfounded as federal claims are far

from the only potential source of immunity from liability for political subdivisions. See,

e.g., R.C. 2305•34 (immunity from tort liability of water supply operators), R.C. 2305•39

(immunity from tort liability for damages caused while responding to oil discharges)..

Finally, the clarity of this statutory scheme is evidenced by the fact that appellate

courts across Ohio have uniformly refused to apply Chapter 2744 to federal causes of

action under 42 U.S.C. § 1983. See, e.g., W.P. v. City of Dayton, 2nd Dist. No. 22549,

2oog-Ohio-52 at ¶12 (R.C. 2744.02 provides no immunity from § 1983 liability);

Campbell v. City of Youngstown, 7th Dist. No. oo6 MA 184, 20o7-Ohio-7219 at ¶15

("Ohio's courts have recognized that R.C. Chapter 2744 does not apply to a claim raised

under Title 42, U.S. Code, Section 1983"); Patton v. Wood County Humane Society
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(2003), 154 Ohio App.3d 670, 2003-Ohio-5200, 798 N.E.2d 676 at ¶33 ("Pursuant to

R.C. 2744.o9(E), the immunities found within R.C. Chapter 2744 do not apply to

Section 1983 actions").

In sum, the plain language of the statute, application of the rules of statutory

construction, and previous decisions by lower courts all support one conclusion: R.C.

Chapter 2744 does not apply to civil actions arising out of the constitution or statutes of

the United States. Accordingly, this Court should reject Appellant's proposition of law

and remand this case to the lower court for further disposition on the merits.

II. This Court cannot adopt the federal collateral order doctrine because a
denial of qualified immunity is not a final, appealable order under Ohio
law.

Appellants contend that even if R.C. 2744.02(C) does not provide political

subdivision employees the right to immediately appeal denials of qualified immunity

from liability for claims arising under federal law, this Court should adopt the federal

collateral order doctrine to permit such appeals. Although Appellants' suggestion might

appear viable on its face, this Court does not have authority to take such action because

the federal definition of final, appealable order is significantly broader than that set

forth by the Ohio General Assembly in R.C. § 2505.02. Were the Court to adopt the

collateral order doctrine, it would clearly be overstepping its bounds as a judicial body

and engaging in a legislative function. See Ohio Const., Art. IV; §3(B)(2), R.C. 2503.36

(setting forth limits on Supreme Court's rule making power).

Pursuant to federal law, orders which do not terminate the proceedings in the

district court are "final and appealable" for purposes of 28 U.S.C. § 1291 if they (i)

conclusively determine the disputed question, (2) resolve an important issue completely

separate from the merits of the action, and (3) are effectively unieviewable on appeal



from the final judgment. Coopers & Lybrand v. Livesay (1978)> 437 U.S. 463, 468, 98

S•Ct• 2454. Based upon this relatively expansive definition of the term final decision,

the collateral order doctrine permits defendants in federal court who are denied the

benefit of qualified immunity from liability for violations of 42 U.S.C. § 1983 to

immediately appeal that judgment.4 Johnson v. Jones (1995), 515 U.S. 304, 115 S.Ct.

2u5i. This analysis, however, cannot be seamlessly transferred to civil actions brought

in the courts of the State of Ohio.

In Johnson v. Fankell (1997), 520 U.S. 911, 117 S.Ct. i8oo, the United States

Supreme Court was faced with the issue of whether defendants in a state court §1983

action had the right to immediately appeal a denial of qualified immunity at the

summary judgment stage. (1997) 520 U.S. 911. In ruling that they did not, the Court

determiried that: (i) state courts need not adopt the federal definition of "final decision"

in construing the meaning of that term under their own appellate rules; and (2) state

appellate rules are not pre-empted by §1983 to the extent they do not permit

interlocutory appeals. Id. at 911-9i2. Pursuant to this decision, this Court can only

adopt the collateral order doctrine if denials of qualified immunity can reasonably be

considered final, appealable orders as that term has been defined under Ohio law.

In Ohio, "an order of a court is a final, appealable order only if the requirements

of both Civ. R. 54(B) and R.C. 2505.02 are met."5 Chef Italiano Corp. v. Kent State

4 Interlocutory appeals of summary judgment decisions denying state actors qualified
immunity are only permitted to the extent that a purely legal issue is raised. See Turner

v. Scott (1997), li9 F.3d 425, Boyd v. Boeppler (2000), 215 F•3d 594. Plaintiff does not
concede that Defendants' appeal would meet this standard.
5 In this case, Defendant-Appellants failed to seek, much less secure, a determination
from the trial court of "no just reason to delay" pursuant to Rule 54(B) even though
Plaintiff-Appellee has surviving claims against both the individual employees of the
township and the township itself.
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Univ. (1989)> 44 Ohio St.3d 86, 88. R.C. 2505.o2(B) sets forth an exhaustive list of

circumstances under which an order will be considered "final" such that it can be

appealed. See State v. Muncie (2001), 91 Ohio St.3d 440, 746 N.E.2d 1092. Of those six

circumstances, only one is potentially relevant to a trial court's order denying political

subdivision employees the benefit of qualified immunity from suitunder Section 1983:

[a]n order that affects a substantial right in an action that in effect determines the action

and prevents a judgment. R.C. 2505.o2(B)(1). When considering whether the order

"determines an action and prevents a judgment," the question is whether, in light of the

order, an appellant may still obtain a judgment in the matter against an appellee.

Wisintainer v. Eclen Power Strut Com. (1993), 67 Ohio St.3d 352, 355, 617 N.E.2d 1136.

In Martynyszyn v. Budd, 7th Dist. No. 03-MA-250, 2004-Ohio-4824, the

Seventh District Court of Appeals addressed whether a summary judgment order

denying county law enforcement officials qualified immunity from suit under Section

1983 constituted a final order under R.C. 2505.o2(B)(1). In finding that it did not, the

Court noted that:

a trial court's denial of summary judgment for qualified immunity merely
postpones the final disposition- of both the immunity claim and the merits
of the case until trial. Appellants retain all substantial rights. Therefore,
denial of summary judgment for qualified immunity is not a final and
appealable order and cannot vest this court with jurisdiction to hear
appellant's claims.

Id. at ¶1617. Several other appellate districts have also explicitly determined that R.C.

2505.02 does not permifappeal of a trial court ruling denying defendants the benefit of

qualified immunity from liability under §1983. See Ohio Civ. Serv. Emp. Assn. v. Moritz

(1987 ioth Dist.), 39 Ohio App.3d 132, 133, Shane v. Tracy, et al., (August 24, 2000),

8th Dist. No. 77025.
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Because a trial court order refusing to grant summary judgment in favor of a

political subdivision employee on the basis of qualified immunity from suit under 42

U.S.C. § 1983 is not a "final, appealable order" as that term has been defined by the

General Assembly in R.C. § 2505.02, this Court cannot unilaterally adopt the collateral

order doctrine which relies upon the significantly broader federal definition of "final

decision." Accordingly; Defendant-Appellants request that it do so must be denied.

III. The doctrine of pendant appellate jurisdiction has no basis in state law
and should not be adopted by this Court.

Defendant-Appellants request this Court to further broaden the scope of Ohio

appellate court jurisdiction by adopting the "pendant appellate jurisdiction" doctrine.

Pursuant to this rule, federal circuit courts may, in a narrow set of circumstances,

exercise jurisdiction over an otherwise non-appealable order because it is somehow

related to an appealable order. See, e.g., Mattox v. City of Forest Park, 183 F.3d 515

(6th Cir. 1999). In this case, Defendant-Appellants urge the Court to use the doctrine to

permit immediate appeals of Monnell claims against municipal defendants when such

claims are closely intertwined to an individual defendant's denial of qualified immunity.

This Court should deny this request for two reasons. First, as demonstrated

above, trial court orders denying political subdivision employees qualified immunity at

the summary judgment stage in actions arising under 42 U.S.C. 1983 are not subject to

immediate appellate review in Ohio. Accordingly, in such instances there would be no

appealable order for the non-appealable order relating to a municipal defendant to

attach.

Second, pendent appellate jurisdiction-a federal procedural practice that has no

basis in Ohio law-cannot reasonably be used to circumvent the intent of the General
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Assembly to define and limit the types of orders which will be considered final and

appealable in this state. See R.C. 2505.02. This fact is underscored by Defendant-

Appellant's failure to cite to or otherwise explain how the pendent appellate doctrine is

consistent with the rules, statutes, or law of this state. Under these circumstances,

Defendants' request for this Court to adopt the doctrine of pendant appellate

jurisdiction should be denied.

IV. CONCLUSION

For these reasons, Plaintiff-Appellee Leola Summerville respectfully requests that

this Court reject Defendant-Appellant's proposition of law and remand this case to the

trial court for further disposition on the merits.

MARC D. MEZIBOV (d
SUSAN M. LAWRENCE (oo82811)
THE LAW OFFICE OF MARC MEZIBOV
401 E. Court Street, Suite 600
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Summerville
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Pagelof1

Westtaw.
R.C. § 2305.34

Baldwin's Ohio Revised Code Annotated Currentness
Title XXIII. Courts--Common Pleas

RE-9 Chapter 2305. 7urisdiction; Limitation of Actions (Refs & Annos)
Miscellaneous Provisions . .

. y 230534 Imrnunityof water supply operator in tort action for injury arising from inadequate

hydrant pressure

Page1

(A) Neither a nonpmfit corporation organized under Chapter 1702. of the Revised Code that owns or operates a
water supply or waterworks that regularly serves persons located outside a municipal corporation nor a regional
water and sewer district organized under Chapter 6119. of the Revised Code isliablein damages in a civil acdon
for injury, death, or loss to person or property that allegedly arises from the failure of a hydrant controlled by the
corporation or district to provide a sufficient. quantity of water or sufficient water pressure to adequately sup-
press a fire of any size, regardless of whether the hydrant was designed for use as a fire hydrant or whether a fire
department uses the hydrant with the permission of the corporation or district. All low-pressure hydrants in a
municipal coiporation or regional water and sewer district shall be designated as such by being painted a con-
spicuous colordistinguishing low-pressure hydrants from high-pressure hydrants in the municipal corporation or

regional water and sewer district.

(B) This section does not create, and shall not beconstrued as creating, a new cause of action against or sub-
stantive legal right against a nonprofit corporation described in division (A) of this section or a regional water

and sewer district. '

(C) This section does not affect, and shall not be construed as affecting, any immuni4ies from civil liability or
defenses established by any other provisions of the Revised Code, including, withont limitation, Chapter 2744.
of the Revised Code in the case of a regional water and sewer district, or any immunities from civil liability or
defenses available at common law, to which a nonprofit corporation described in division (A) of this section or a
regional water and sewer district may be entitled under circumstances not covered by this section.

CREDIT(S)

(1997 S 25, eff. 8-21-97)

Current through 2010 Files 1 to 42 and 53 of the 128th GA (2009-2010), apv. 6/12/10, and filed with the Secret-

ary of State by 6/13/10.

(c) 2010 Thomson Reuters

END OF DOCUMENT

m 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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R.C. § 2305.39

B dwin's Ohio Revised Code Arinotated Curnentness
Title X?GII. Courts--Common Pleas

-% Chapter 2305. Jurisdiction; Limimtion of Actions (Refs & Annos)
ryg Miscellaneous Provisions

_j, 2305.39 Civit immunity for persons responding to oil discharges

(A) As used in this sectiom

Page 1

.._(1) ")amages" means damages of any kind for which liability may exist under the laws of this state resulting
from, arising out oL or related to the discharge or threatened discharge of oil.

(2) "Discharge" means an intentional or unintentional emission of oil into or upon the navigable waters located
within this state or the adjoining shorelines of such navigable waters, including spilling, leaking, pumping, pour-
ing, emitting, emptying, or dumping. "Discbarge" does not include naturalseepage.

(3) "Federal on-scene coordinator" means the federal official designated in the national contingency plan.

(4) "National contingency plan" means the plan prepared and published under the "Federal. Water Pollution Con-
trol Act," 33 U.S.C.A. 1321(d), as amended by the "Oil Pollution Act of 1990," Pub. L: No. 101-380, 104 Stat. 484..

(5) "Oil" means oil of any kind or in any fonn, including petroleum, fuel oil, sludge, oil refuse, and oil mixed
with wastes other than dredged spoil. "Oil" does not ipclude petroleum, including crude oil or any fraction there-
of that is specifically a hazardous substance identified or listed in rules adopted under division (13)(l)(c) of seo-

tion 3750.02 of the Revised Code.

(6) "Person" has the same meaning as in section 1.59 of the Revised Code and additionally includes govem-

mental entities.

(7) "Removal costs" means the costs of containing and removing oil that are incurred after a discharge of oil has
occurred or, when there is a substantial threat of a discharge of oil, the costs of preventing, ntinimizing, or mitig-
ating oil pollution arising 5'om the incident, including the costs of taking other actions as may be necessary to
niinimize or mitigate damage to the public health or welfare, and damage to fish, shellfish, wildlife, and public

and private property, including shorelines and beaches.

® 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

App. 000002
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R.C. § 2305.39 Page 2

Stat. 486,33 U.S.C.A. 2701.

(9) "Navigable waters" has the same meaning as in the "Federal Water Pollution Act Amendments of 1972," 86

Stat. 8160 3 U.S.C.A. 1251, as amended.

(B) Notwithstandin.gany other provision of law, a person, other than a responsible party, is not liable for remov-
al Costs or damages that result from an act or omission in the course of sendering care, assistance, or advice con-
sistent with the nationalcontingency plan, or as otherwise directed by the federal on-scene coordinator or by a
state official with responsibility for responding to a discharge. Division (B) of this section does not apply to acts
or omissions of the person constituting gross negligence or reckless or willful misconduct.

(C)(1) This section does not limit or affect the liability of a responsible party. A, responsible party is liable for
removal costs or damages resulting from the act or omission of a person who is relieved of liability under divi-

sion (B) of this section.

(2) This section does not limit or affect the liability of any person for personal injury or wrongful death.

(3) This section does not create a new cause of action or substantive legal right against any person resulting
from an act or omission in the course of responding to a discharge. . . .

CREDIT(S)

(1995 H 37,ef£ 8-23-95)

Current through 2010 Files 1 to 42 and 53 of the 128th GA (2009-2010), apv. 6/12/10, and filed with the Secret-

ary of State by 6/13/10.

(c) 2010 Thomson Reuters

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

App. 000003
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RC. § 2505.02

Baldwin's Ohio Revised Code Annotated Curientn.ess
Title XXV. Courts-Appellate

% Chapter 2505. Procedure on Appeal (Refs & Annos)
Final Order

y 2505.02 Final order

(A) As used in this section:

(1) °Subshantial right" means a right that the United States Constitution, the Ohio Constitution, a statute, the
common law, or a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding" means an action or proceeding that is specially created by statute and that prior to 1853

was not denoted as an action at law or a suit in equity.

(3) "Provisional remed}^" means a proceeding ancillary to an action, including, butnot limited to, a proceeding
for a preliminary injunction, attachment, discovery of privileged inatter, suppression of evidence, a prima-facie
showing pursuant to section 2307.85 or 2307.86 of the Revised Code, aprima-facie showing puzsuant to section
2307.92 of the Revised Code, or a finding made pursuant to division (A)(3) of section 2307.93 of the Revised Code.

(B) An order is a final otder that may be reviewed, affirmed, modified, or reversed, with or without retrial; when

it is one of the following:

(1) An order that affects a substantial right in an action that in e

meat;

ect detennines the action and prevents a judg-

(2) An order that affects a substantial right made in a special proaeeding or upon a summary application in an

action afrer judgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;

(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a judgment in

the action in favor of the appealing party with respect to the provisional remedy.

b 2010 Thomson Reuters. No Claim to Orig. US Gov. Works

App. 000004
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(b) The appealing party would not be afforded a meadingful or effective remedy by an appeal following final
judgment as to all proceedings, issues, claims, and parties in the action.

(5) An order that detetrimines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am. Sub. S.B. 281

of the 124th general assembly, including the amendment of sections 1751.67,2117.06, 2305.11, 2305.15,
2305.234,2317.02,2317.54,2323.56,2711.21,2711.22,2711.23,2711.24,2743.02,2743.43,2919.16,3923.63,
3923.64, 4705.15, and 5111.018, and the enacnnent of sections 2305.113, 2323.41, 2323.43, and 2323.55 ofthe

Revised Code or any changes made by Sub. S.B. 80 of the 125th general assembly, including the amendment of

sections 2125.02, 2305.10, 2305.131, 2315.18, 2315.19, and 231521 of the Revised Code;

(7) An order in an appropriation proceeding that may be appealed pursuant to division (13)(3) of section 163:09

of the Revised Code.

(C) When a court issues an order that vacates or sets aside a judgment or grants a new trial, the court, upon the

request of either party, shall state in the order the grounds upon which the new trial is granted or the judgment

vacated or set aside.

(D) This section applies to and governs any action, including an appeal, that is pending in any court on July 22,
1998, and all claims filed or actions commenced on or after )uly 22, 1998, notwithstanding any provision of any

prior statute or rule of law of this state.

CREDIT(S)

(2007 S 7, eff. 104 0-07; 2004 H 516, eff. 12-30-04; 2004 S 80, eff. 4-7-05; 2004 S 187, eff. 9-13-04; 2004 H
292, eff. 9-2-04;2004 H 342, eff. 9-1-04; 1998 H 394, eff. 7-22-98; 1986 H 412, eff. 3-17-87; 1953 H 1; GC

12223-2)

Current through 2010 Files 1 to 42 and 53 of the 128th GA (2009-2010), apv. 6/12/10, and filed with the Secret-

ary of State by 6/13/1u.

(c) 2010 Thomson Reuters

END OF DOCUMENT

® 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

App. 000005
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ILC. § 2744.07 Page 1

c
Baldwin'sOhio Revised Code Annotated Cuizentness
. Title XXVII. Courts-General Provisions--$pecial Remedies

^M Chapter 2744. Political: Subdivision Tort Liability (Refs & Annos)
y 2744.07 Political subdivision providing for defense of employee; hearing reyarding duty to de- fend

(A)(1) Except as otherwise provided in this division, a political subdivision shall provide for the defense of an
employee, in any state or federal court, in any civil action or proceeding which contains an allegation for dam-
ages for injury, death, or loss to person or property caused by an act or oniission of the employee in connection
with a governmental or proprietary function. The political subdivision has the duty to defend the employee if the
aat or omission occutred while the employee was acting both in good faith and`not manifestly outside the scope .
of employment or official responsibilities: Amounts expended by a political subdivision in the defense of its em-
ployees shall be from funds apprppriated for this purpose or from proceeds of insurance. The duty to provide for
the defense of an employee specified in this division does not apply in a civil action or proceeding that is com-
menced by or on behalf of a political subdivision.

(2) Except as otherwise provided in this division, a political subdivision shall indemnify and hold harmless an
employee in the amount of any judgment, other than a judgment for punitive or exemplary damages, that is ob-
tained against the employee in a state or federal court or as a result of a law of a foreign jurisdiction and that is
for damages for injury, death, or loss to person or property caused by an act or omission in connection with a
governniental or proprietary function, if at the time of the act or omission the employee was acting in good faith
and within the scope of employment or official responsibilities.

(B)(1) A political subdivision may enter into a consent judgment or settlement and may secure releases from li-
ability for itself or an employee, with respect to any claim for in.jury, death, or loss to person or property caused
by an act or omission in connection with a governmental or proprietary function.

(2) No action or appeal of any kind shall be brought by any person, including any employee or a taxpayer, with

respect to the decision of apolitical subdivision pursuant to division (B)(1) of this section whether to enter into a

consent judgment or settlement or to secure releases, or conceming the amount and circumstancesof a consent
judgment or settleinent. Amounts expended for any settlement shall be from funds appropriated for this purpose.

(C) If a political subdivision refuses to provide an employee with a defense in a civil actionor proceeding as de-

scribed in division (A)(1) of this section, upon the motion of the political subdivision, the court shall conduct a

hearing regarding the political subdivision's duty to defend the employee in thateivil action. The political subdi-

vision shall file the motion within thnty days of the close of discovery in the action_ After the motion is filed,

the employee shall have notless than thirty days to respond to the motion:

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

App. 000006
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At the request of the political sabdivision or the employee, the court shall order the motion to be heard at an oral
hearing. At the bearing on the motion, the court shall consider all evidence and arguments submitted by the
parties. In determining whether a political subdivision has a duty to defend the employee in the action, the court
shall determine whether the employee was acting both in good faith and not manifestly outside the scope of zm-
ploymem or official responsibilities. The pleadings shall not be detsrminative of whether the employee acted in
good faith or was manifestly outside the scope of employment or official responsibilities.

Tf the court determines that the employee was acting both in good faith and not manifestly outside the scope of
employment or of&cial responsibihties, the court shall order the political subdivision to defend the employee in

the action.

CREDIT(S)

(2002 S 106, eff. 4-9-03; 1985 H 176, eff 11-20-85)

CONSTITUTIONALITY

"Ohio Revised Code § 2744" was held on 12-16-2003 to violate the right to trial by jury, under Ohio Constitu-
tion Article 1, § 5, and the right to a remedy, under Ohio Constitution Article 1, § 16. The ruling was by the U.S.
District Court for the Southem District of Ohio, deciding as it believes the Supreme Court of Ohio would have,
in the case of Kammeyer v City of Sliaronville, 311 F.Supp.2d 653 (SD Ohio 2003). The Court also observed
that the state is sovereign but political subdivisions are not:

Current through 2010 Files
ary of State by 6/13110:

(c) 2010 Thomson Reuters

END OF DOCUIvffiNT

to 42 and 53 of the 128th GA(2009-2010); apv. 6/12/10, and filed with the Secret-

® 201016omson Reuteis. No Claim to Orig. US Gov. Works.

App. 000007
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Mstlaw,
28 U.S.C.A. § 1291

Effective: [See Text Amendments]

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

R® Part IV. Jurisdiction and Venue (Refs & Annos)
K® Chapter 83. Courts of Appeals (Refs & Annos)

y § 1291. Final decisions of district courts

The courts.of appeals :(other than the United States Court of Appeals for the Federal Circuit) shall have jurisdic-
tion of appeals from all final decisions ofthe district courts of the United States, the United States District Court
for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, ex-
cept where a direct review may be bad in the Supreme Court. The juri.sdiction of the United States Court of Ap-
peals for the Federal Circuit shall be limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of

this title.

CREDIT(S)

(Jnne 25, 1948, c. 646, 62 Stat. 929; Oet 31, 1951, c. 655, § 48, 65 Stat 726; July 7, 1958, Pub.L. 85-508, §
12(e), 72 Stat 348; Apr. 2,1982, Pub.L. 97-164, Title I, § 124,96 Stat 36)

Current through P.L. 111-191 (excluding P.L. 111-148, 111-152,111-159, and 111-173) approved 6-15-10

Westlaw. (C) 2010 Thomson Reuters. No Claim'to Orig. U.S. Govt Works.

END OF DOQUMENT

C92010 ThomsonReutes. No Claim to Orig. US Gov. Works.

APp. 000008
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42 U.S.C.A. § 1983

Effective: October 19,1996

United States Code Annotated Cuirentness
Title 42. The Public Health and Welfare

-im Chapter 21: Civil Rights (Refs & Annos)
^ Subchapter I. Generally

-^ § 1983. Civil action for deprivadon of rights

Page 1

Every person who; under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory

or the District of Coimnbia, subjects, or causes to be subjected, any citizen of the United States or other person

within thejurisdiction thereof to the deprivation of any rights, privileges, or immunities secised by the Constitu-
tion and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper probeeding
for redress, except that in any action brought against a judicial officer for an act or omission taken in such of-
fioer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declar-
atory relief was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to the

District of Columbia shall be considered to be a statute of the District of Columbia.

CREDIT(S)

(R.S. § 1979; Pub.L. 96-170, § 1, Dec. 29, 1979, 93 Stat. 1284; Pub.L. 104-317, Title TII, § 309(c), Oct 19,

1996, 110 Stat. 3853.)

Current through P.L. 111-191 (excluding P.L. 111-148, 111-152, 111-159, and 111-173) approved 6-15-10

Westlaw. (C) 2010 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

(D 2010 Thomson Renters. No Claim to Orig. US Gov. Works.

App. 000009
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westl^W
R.C. § 2503.36

Baldwin's Ohio Revised Code Annotated Currentness
TiUe XXV. Courts--Appellate

rymCkapter 2503. Supreine Court (Refs & Annos)
RE Practice and Procedure

y 2503.36 Court may prescriberttles of practice

Page 1

The supreme-court may prescn'be rules for the regulation of its practice, the reservation vf questions, the tians-

mission ofcases to it from the lower courts, and the rernanding of cases.

CREDIT(S)

(1953 Ii 1, eff. 10-1-53; GC 1473)

Current through 2010 Files 1 to 42 and 53 of the 128th GA (2009-2010), apv. 6/12/10, and filed with the Secret-

ary of State by 6/13/10.

(c) 2010 Thomson Reuters

END OF DOCUMENT

C 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

App. 000010
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