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INTRODUCTION

Pursuant to S.Ct. Prac. R. 11.2, Appellants Brian Spitznagel, Marlene Anielski,

and the Village of Walton Hills hereby move for reconsideration of the Court's decision

on the merits of this case, which was issued on June 17, 2010. See Spitznagel v. State

Board of Education, Slip Op. No. 2010-Ohio-2715 (June 17, 2010) ("Opinion") (copy

attached). As set forth below, reconsideration is warranted in this case because the

Court's plurality opinion is based upon the mistaken impression that the alleged loss of

revenue "was potentially in the millions" and that the "possible effects" of the proposed

transfer may be "the closing of facilities, reduced educational programming, and staff and

faculty cutbacks, and other curtailments damaging the district's students." (Opinion, at ¶

16) (emphasis added). As discussed more fully below, however, this description of the

evidence in the record grossly overstates the actual fiscal impact of the transfer after H.B.

66 and S.B. 321 because it fails to consider that any alleged loss would be mitigated by

the $3 million in cost savings that the Referee expressly found would be generated in the

first five years, and by the additional revenues that would be received by the Bedford

City School District ("BCSD") under S.B. 321, which would increase from $900,000 in

FY 2008 to over $1.7 million in FY 2011 and would eliminate the net loss of revenue by

FY 2010. Accordingly, the net loss is not "in the millions," as the plurality opinion

suggests, but is actually de minimis because it can be effectively mitigated by the first

two mitigation steps that the State Board's Referee agreed would result from the

proposed transfer.



In this regard, reconsideration is especially warranted because there is no evidence

in the record to establish that the mitigated net loss of revenue, after H.B. 66 and S.B.

321, would actually "result in the closing of facilities, reduced educational programming,

and staff and extracurricular activities," as the plurality opinion suggests. (See Opinion,

at ¶ 16). As discussed below, the BCSD did not present my evidence at the second

hearing to demonstrate what the actual impact of the transfer would be upon its fiscal and

educational operations after H.B. 66. Given this fact, therefore, the plurality's opinion

was forced to speculate about the "possible" effects of the transfer based upon evidence

that was presented at the first hearing before H.B. 66. (Opinion, at ¶ 16). The testimony

of the witnesses at the first hearing, however, was based upon the flawed assumption that

the BCSDwould lose $7.5 million in the first year, and did not take into the impact of

H.B. 66x S.B. 321, and the mitigation steps that the referee later agr'eed would result from

the transfer. Thus, as the Court of Appeals noted in Spitznagel I, none of the evidence

from the first hearing was truly applicable to the referee's fiscal analysis upon remand,

which required the referee to determine what the actual impact of the transfer would be

upon the BCSD's fiscal and educational operations based upon the revised calculations of

net loss after H.B. 66 and S.B. 321. See Spitznagel v. State Bd. of Edn., 10"' Dist. No.

07AP-757, 2008-Ohio-5059, at ¶ 52, fn. 13 (Sept. 30, 2008).

Finally, the Court should re-consider its decision because the plurality's opinion

improperly characterizes the State Board's unconstitutional and unlawful consideration of

the alleged "racial" factors as mere "harmless" error. (Opinion, at ¶ 20). Under R.C.

119.12, the residents of Walton Hills are statutorily entitled to a decision on the merits
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that is "in accordance with law." Id. Race was never a legitimate factor for consideration

in this case, and yet it was improperly relied upon by the State Board and its referee as

two of the grounds for denying the school transfer. This,is constitutional and legal error

that should not be ignored by this Court. (See Appellants' Brief, pp. 33-35). The

residents of Walton Hills have expended great time and resources over the past decade in

petitioning for a school transfer and in presenting compelling reasons for why they

should not be forced to remain in a failed school district that does not serve the needs of

their community. Their petition should not have been adversely prejudiced by the

improper injection of race into the decision-making. Accordingly, the Court should not

ignore the State Board's legal errors, but.should reverse the Board's decision and, as the

dissenting opinion concludes, should remand with instructions to grant the petition.

DISCUSSION

1. THE COL'RT SHOULD RECONSIDER ITS DECISION BECAUSE IT
OVERLOOKS THE EVIDENCE THAT WAS SUBMITTED AT THE
SECOND HEARING, WHICH ESTABLISHES THAT THE NET LOSS OF
REVENUE AFTER H.B. 66 CAN BE MITIGATED AND IS NOT
"POTENTIALLY IN THE MILLIONS," AS WAS DESCRIBED IN THE
COURT'S PLURALITY OPINION.

In its decision of June 17, 2010, this Court held that the State Board may rely upon

the "loss of revenue" to deny a school transfer, particularly where, as here, the alleged

"loss of revenue was potentially in the millions." (Opinion, at ¶ 16) (emphasis added).

This statement, however, is based upon a misimpression of the financial evidence and the

referee's findings in his second report and recommendation about the fiscal impact of the

transfer after H.B. 66. In this regard, it is undisputed that H.B. 66 significantly changed
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the financial landscape relating to this proposed transfer because it accelerated the phase-

out of the tangible personal property tax that would not be collected by the BCSD.

Accordingly, upon consideration of this matter in July 2005, the State Board voted to

remand the matter back to the referee to reconsider the financial impact of the transfer in

light of H.B. 66. (Opinion, at ¶ 8).

During the second hearing held on April 6, 2006, Petitioners presented the expert

testimony of Todd Puster who submitted a detailed report that specifically analyzed how

the post-H:B. 66 transfer would not adversely impact the BCSD's fiscal and educational

operationsin light of the BCSD's overall budget, substantial cost savings, existing cash

surplus of $9.9 million, and relatively high per pupil expenditures. See Spitznagel I,

2008-Ohio-.5059 at ¶ 35 (discussing the BCSD's relatively "robust" financial position,

includin;g the fact that it "carried over 23 percent of its revenue as cash at the end of fiscal

year 2003, 19 percent at the end of fiscal year 2004, and 23 percent at the end of fiscal

year 2005," and its "per-pupil expenditures were 29 percent above the state average in the

2004-2005 school year") (citing Puster's Expert Report, Pet. Ex. 17, at pg. 6). In

contrast, the expert witnesses for the State Board of Education (Daria Shams) and the

BCSD (Daniel Wilson) did not evaluate the impact of the transfer upon the fiscal and

education operations at all. Thus, in his second report and recommendation, the State

Board's referee did not cite their testimony, but relied solely upon the testimony of Todd

Puster. (2d Rep. pp. 5-8).

In this regard, the State Board's referee a rg eed with Puster that the transfer would,

at a minimum, provide annual cost savings of $600,000 per year, and that S.B. 321 would
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replace about $900,000 of lost revenue during the first year of the transfer. (2d Rep. pg.

6-8). As Mr. Puster testified, this $600,000 in cost savings would total $3 million over

the first five years, and the amount of additional revenues under S.B. 321 would

subs,tantially increase from over $900,000 in FY 2008 to over $1.7 million per year:in

FY2010 and FY 2011. (Pet. Ex. 17, pg. 22) (Pet. Reply Brief re: S.B. 321 (Supp. 81,

98). Thus, based upon the first two mitigation steps alone, Puster calculated thatthe net

loss would be significantly reduced in FY 2008 and 2009, and could be completely

elirni,nated by FY 2010. (Id.)

Contrary to the plurality opinion's suggestions, Petitioners' expert did not testify

tlaat`the smallest amount of revenue Bedford would lose over the first five years after the

sfer was approximately $7,000,000." ( Opinion, at ¶ 9). Rather, as set forth in his =

eport and in a revised chart that was submitted to the State Board in order to

clarify I'uster's calculations after S.B. 321, Mr. Puster calculated that the net loss would

be eliminated by FY 2010 based upon the cost savings and additional revenues under

S.B. 321 that the referee agreed would result from the transfer: -

Fiscal Impact of Territory Transfer Mitigation Steps

lnitial Net Change FY 2008 FY 2009 FY 2010 FY 2011
$2,957,880 $2,230,482 $1,940,488 $1,979,409

1. Walton Hills Related Bedford Budget Cuts
Value of Mitigation $ 600,000 $ 600,000 $ 600,000 $ 600,000
Mitigated Net Loss $2,357,880 $1,630,452 $1,340,488 $1,379,409

2. Additional Revenues Under S.B. 321
Value of Mitigation $ 907,650 $1,236,681 $1,700,976 $1,717,897

Mitigated Net Loss $ 1,450,230 $ 393,771 $ (163,410) S(91,167)
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(Supp. 98). Thus, with the implementation of the two mitigation steps that the referee

a reed would result from the transfer, the mitigated net loss to the BCSD was truly de

minimis and did not justify a denial of the transfer.

In this regard, Appellants did not argue, as the plurality opinion suggests, that the

"referee erred by not considering mitigation techniques that could reduce the financial

loss suffered by Bedford." (Opinion, at ¶ 17). To the contrary, Appellants argued that,

even with only the first two mitigation steps considered, the net loss would still be

substantially lower than previously estimated for FY 2008 and 2009 and would be

eliminated by FY 2010. (See Appellants' Merits Brief, pg. 21) ("Thus, even ifMitigation

Steps #3, 4 and 5 were never adopted, the alleged loss of tax revenues is truly de minimis

andmay be eliminated by FY 2010") (emphasis in original). As the dissenfing opinion

correctly found; however, the referee never actually analyzed whether the revised

projections of net loss after H.B. 66 would in fact be detrimental to the fiscal and

educational operations of the BCSD. (Dissenting Opinion, at ¶ 28). Rather, as the Tenth

District found, the referee simply presumed that "any `post-transfer fmancial deficiency"'

would cause a significant financial detriment unless it was completely eliminated by the

Village of Walton Hills. Spitznagel I, 2008-Ohio-5059, ¶ 40-41, 54.

For this reason, therefore, this case should be reconsidered by this Court. The

Court's plurality opinion conflicts with the evidence in the record relating to the BCSD's

net loss after H.B. 66 because it fails to take into account that the alleged loss of revenue

can be effectively mitigated by the first two mitigation steps that the State Board's referee

a rg eed would result from the transfer. Accordingly, the net loss is not "potentially in the
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millions," but, after mitigation, can be substantially reduced and may be eliminated by

FY 2010 and FY 2011, which is now the first year that a transfer could occur.

Accordingly, in light of the nature and size of the BCSD's net loss after H.B. 66 and S.B.

321, the Court should reconsider its decision.

II. THE COURT SHOULD RECONSIDER ITS DECISION BECAUSE THERE
IS NO EVIDENCE TO SUPPORT THE CONCLUSION THAT THE
TRANSFER. MAY RESULT IN THE "POSSIBLE" EFFECTS DESCRIBED
IN THE COURT'S PLIJRALITY OPINION.

The Court also should reconsider its decision because the plurality's opinion is

based upon a mischaracterization of the evidence relating to the "possible" effects of the

transfer after H.B. 66 and S.B. 321. In plurality opinion, this Court relied solely upon the

testir'nony of witnesses from the first hearing (before H.B. 66) in discussing the

"possible" impact of the transfer upon the fiscal and educational operations of the BCSD.

(Opinion, at ¶ 16). All of this evidence from the first hearing, however, was based upon

the flawed assumption that the BCSD would lose $7.5 million in tax revenues duxing the

first year, and did not take into account the impact of H.B. 66, S.B. 321, or any of the

mitigation steps that the referee later a rg eed would result from the transfer. Thus, as the

Court of Appeals noted in Spitznagel I, none of the evidence from the first hearing was

actually cited or relied upon by the referee in his second report and recommendation.

Spitznagel I, 2008-Ohio-5059, at ¶ 52, fn. 13 (noting that the referee "did not reference

Nowak's or Lowell's testimony [from the first hearing] when discussing his conclusions

about whether the Puster figure represented a loss that disfavors transfer").
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Indeed, at the second hearing held after the enactment of H.B. 66, the BCSD did

not present any evidence to establish that the transfer (after H.B. 66 and S.B. 321) would

actually "result in the closing of facilities, reduced educational programming, and staff

and extracurricular activities," as the plurality opinion suggests. To the contrary, at the

second hearing, the BCSD's sole witness (Daniel Wilson) expressly admitted during

cross-examination that he did not "look at any of the Bedford financial information" at

all. (2006 Transcript, Testimony of Daniel Wilson, at pp. 307-310, 315-319) (Supp. 37-

40). Rather, the only witness who actually analyzed the fiscal impact of the transfer after

H.B. 66 was Petitioners' expert, Todd Puster, who wrote a detailed expert report and

rendered an expert opinion that the transfer can occur without a significant financial

detriment to the BCSD. (2006 Tr., pg. 158). Yet, as the dissenting opinion correctly

stated, the Referee completely failed to make any findings regarding what the actual

impact of the transfer would be after H.B. 66, essentially presuming a detrimental impact

even though he "received no evidence" at the second hearing to substantiate this

erroneous presumption. (Dissenting Opinion, at ¶ 27-28). Accordingly, the Court should

reconsider its decision because there is no evidence in the record to establish that the

mitigated loss of revenues, after H.B. 66 and S.B. 321, would actually result in any of the

"possible effects" that were discussed in the Court's opinion.
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III. THE COURT SHOULD RECONSIDER ITS DECISION THAT THE
BOARD'S UNCONSTITUTIONAL AND UNLAWFUL RELIANCE UPON
RACE TO DENY THE PETITION WAS MERELY HARMLESS ERROR.

Finally, the Court should reconsider its decision because the plurality opinion

improperly characterizes the State Board's unconstitutional and unlawful consideration of

the alleged "racial" factors as mere "harmless" error. In general, harmless error in

adniinistrative appeals focuses on whether the alleged error caused "[p]rejudice to the

rights of the complaining parties." Burneson vw Ohio State Racing Comm. (Mar. 12,

2009), 1e Dist. No. 08AP-794; 2009-Ohio-1103, at 22 (citing Ohio State Bd. Of

Pharmacy v. Poppe (1988), 48 Ohio App.3d 222, 228-229). As one federal court

observc;d; 1?owever, the harmless error doctrine does not apply in administrative appeals

unless IhZ "mistake of the administrative body is one that clearly had no bearing on the

procediur used or the substance of decision reached." U.S. Steel Corp. v. U.S.

R'nvironmental Protection Agency, 595 F.2d 207, 215 (5th Cir. 1979). The Court cannot

assume that there was no prejudice to the Petitioners. Rather, the "[a]bsence of such

prejttidice mi7st be clear for harmless error to be applicable." Id.

Here, the Board's error in relying upon racial factors to deny the proposed transfer

was not m;:rel.y a procedural or evidentiary error. Rather, it was a constitutional and legal

error that had a direct bearing on the substance of the Board's decision. (Appellants'

Brief, pp. 33-35). Petitioners had a statutory right to petition for a school transfer, and

they are entitled to a fair and unbiased decision that does not improperly consider race in.

determining the merits of the petition. Indeed, as set forth in Appellants' Brief, the

evidence is undisputed that the transfer would have only a de minimis impacton the
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racial composition of the two school districts, and thus should not have had gLny bearing

ori the merits of the Board's decision. (Id.) Yet, the referee and the State Board

expressly cited racial factors as two of the negative factors that weighed aQainst the

proposed transfer. (Id. at pp. 33-34): Under such circumstances, this Court should not

ignore the Board's constitutional and legal error, whicb clearly had a bearing on the

substance, of the Board's decision. Accordingly, upon granting this Motion for

Recunsideration, the Court should reverse the State Board's legal errors and; as the

etition.-to transfer." (Opinion, at ¶ 34).

judgnierrt must be reversed and remanded with inst^.ructions for the State Board of

Education to grant the petition to transfer.

CONCLUSION

,r these reasons, the Court should grant Appellants' Motion for Reconsideration

and cowlude, as the dissenting opinion properly concluded, that the court of appeals'
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[Until this opinion appears in the Ohio Official Reports advance sheets, it may be cited as

Spitznagel v. State Bd. ofEdn., Slip Opinion No. 2010-Ohio-2715.1

NOTICE

This slip opinion is subject to formal revision before it is published in

an advance sheet of the Ohio Official Reports. Readers are requested

to promptly notify the Reporter of Decisions, Supreme Court of Ohio,

65 South Front Street, Columbus, Ohio 43215, of any typographical or

other formal errors in the opinion, in order that corrections may be

made before the opinion is published.

SLIP OPINION No. 2010-OIUo-2715

SPITZNAGEL ET AL., APPELLANTS, V. STATE BOARD OF

EDUCATION ET AL., APPELLEES.

[Until this opinion appears in the Ohio Official Reports advance sheets, it

may be cited as SpitZnagel v. State Bd of Edn.,

Slip Opinion No. 2010-Ohio-2715.1

Public schools - Territory transfers pursuant to R.C. 3311.24 - State Board of

Education may consider a loss of revenue to be a sufficient demonstration

of a financial or educational detriment to the transferring school district

to prevent transfer - Judgment affirmed

(No. 2009-0015 - Submitted December 15, 2009 - Decided June 17, 2010.)

APPEAI, from the Court of Appeals for Franklin County, No. 07AP-757,

2008-Ohio-5059 and 2008-Ohio-6080.

LUNDBERG STRATTON, J.

I

{¶ 1) This case presents two questions for our review: (1) is it error to

find that a territory transfer would cause significant detriment to the fiscal or
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educational operation of the transferring school district under Ohio Adm.Code

3301-89-02(B)(9) based only upon a showing of a potential loss of revenue; and

(2) is it error to rely upon racial factors in a denial of a school transfer petition

when the racial impact is found to be de minimis?

{¶ 21 We hold that evidence of a loss of revenue is a legally sufficient

basis for the State Board of Education to determine that a territory transfer would

cause some detriment to the fiscal or educational operation of a school district.

As the determination of the first question is sufficient to decide the outcome of

thiscase, we will not answer the second. Because we hold that the State Board of

Education did not commit a legal error regarding the revenue loss and because the

factual determinations are not challenged in this appeal, we affirm the decision of

the court of appeals.

II

{¶ 31 The Bedford City School District serves four communities,

including the village of Walton Hills. ln 2004, more than 75 percent of the

registered voters in the village of Walton Hills, including appellant Brian

Spitznagel, signed a petition requesting that the State Board of Education, an

appellee, transfer Walton Hills from the Bedford City School District to the

Cuyahoga Heights Local School District. See R.C. 3311.24. Both school districts

submitted the required answers to questions from the Ohio Department of

Education, and the board appointed a referee to conduct a hearing. See Ohio

Adm.Code 3301-89-02(F). After the hearing, the referee issued his first Report

and Recommendation, in which he recommended denying the transfer.

{¶ 41 In his report and recommendation, the referee considered the

school districts' answers to the 17 questions posed to them and ten additional

factors required under Ohio Adm.Code 3301-89-03(B). Of these factors, he

found that four favored the transfer, seven disfavored the transfer, and 16 were

either neutral or inapplicable.
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{¶ 5} The factors found to disfavor the transfer were (1) the racial

isolation implications, (2) Bedford's loss of property valuation, which would be

detrimental to its fiscal or educational operation, (3) Walton Hills's lack of

isolation from Bedford, (4) the resulting slight percentage increase in the Bedford

school district's black population, (5) the substantial upheaval that the transfer

would cause due to Walton Hills's longstanding loyalties to Bedford, (6) the

transfer of nearly $8,000,000 to Cuyahoga Heights from Bedford for only 45

students, which would not be commensurate with educational responsibilities

assumed, and (7) the ineffective utilization of Bedford's facilities resulting from

the transfer.

{¶ 6} The referee focused on the financial detriment to the Bedford

school district as the main factor against the transfer. After the first hearing, he

found that the transfer would deprive Bedford of at least $4,000,000 annually

from real estate taxes in Walton Hills, even after a state-subsidy increase of over

$3,500,000. The referee found it foreseeable that Bedford would "be immediately

forced into enacting some * * * extreme fiscal measures to address the expected

loss" as well as "make significantly detrimental modifications to the educational

programming" already in place. He found it "wholly foreseeable that the loss of

the Walton Hills tax monies would cause the closing of facilities, reduced

educational programming, and staff and faculty cutbacks, and other curtailments."

{¶ 7} The factors found to favor the transfer were that (1) both districts

would have remaining pupil population and property valuation sufficient to

maintain high school centers, (2) the transfer would not create a district with

noncontiguous territory, (3) the district territories would be contiguous after

transfer, and (4) the educational program of Bedford would not be impaired by the

loss of 45 students.

{¶ 8} After receiving the report, the state board remanded the matter to

the referee to consider what effect 2006 Am.Sub.H.B. No. 66 ("H.B. 66"), a

3
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personal property tax measure, would have on the transfer. Following a hearing,

and post-hearing briefing on the effects of 2006 Sub.S.B. No. 321, a bill designed

in part to mitigate losses that school districts in a territory transfer would suffer as

a result of H.B. 66, the referee produced a second Report and Recommendation,

again recommending a denial of the transfer_

{¶ 9} The referee's second report explicitly adopted and incorporated the

first report. After considering the effect that the two tax law modifications would

have, the referee found that the parties disagreed as to the degree of financial loss

Bedford would suffer. The petitioners' expert testified that the smallest amount

of revenue Bedford would lose over the first five years after the transfer was

approximately $7,000,000. The petitioners had suggested five methods of

revenue recovery, such as levying available millage, to mitigate some of the

financial loss, but the referee found that all but two of the methods were

uncertain. After considering the two mitigation techniques that were certain to

take effect, the referee found that the transfer would "impose a significant

detrimental financial impact" on Bedford.

{¶ 10} In December 2006, the board accepted the referee's second report

and recommendation and denied the transfer. Appellants appealed this decision to

the Franklin County Court of Common Pleas pursuant to R.C. 119.12. The trial

court affirmed the decision, finding that the board's action was supported by

reliable, probative, and substantive evidence.

{¶ 11} On appeal, the Franklin County Court of Appeals reversed and

remanded, holding that a loss of funding without a specific finding as to how the

loss of funds would be a significant detriment to the transferring school district is

a legally insufficient basis to deny the transfer. Spitznagel v. State Bd. of Edn.,

Franklin App. No. 07AP-757, 2008-Ohio-5059, ¶ 53-56. The court held that a

loss of revenue alone is legally insufficient to show that a school's facilities

would be ineffectively utilized. Id. at ¶ 68-70. The court based this holding
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partially on its decision in Bartchy v. State Bd of Edn., 170 Ohio App.3d 349,

2007-Ohio-300, 867 N.E.2d 440. The court of appeals also held that the board

erred when it determined that a showing of a de minimis change in racial

composition constituted racial isolation and applied that finding as a factor against

the transfer.

{¶ 12} On the day the court of appeals decided this case, we announced

our decision reversing the court of appeals' decision in Bartchy. Bartchy v. State

Bd of Edn., 120 Ohio St.3d 205, 2008-Ohio-4826, 897 N.E.2d 1096. In view of

our decision, the state board and the Bedford school district applied for

reconsideration. Upon reconsideration, the court of appeals held that our Bartchy

opinion articulated a policy of deference to the board's decisions, allowing

consideration of revenue loss as a factor against transfer without specific findings

quantifying the harm. Spitznagel v. State Bd of Edn., Franklin App. No. 07AP-

757, 2008-Ohio-6080, ¶ 7-8. The court of appeals also held that while it did not

change its reasoning regarding the racial considerations, that error itself was not

enough to merit reversal of the board's decision. Id. at ¶ 9. The court reversed its

earlier decision and affirmed the trial court's affirmation of the board's decision.

Id. at ¶ 11. We accepted appellants' discretionary appeal. Spitznagel v. State Bd.

ofEdn., 121 Ohio St.3d 1449, 2009-Ohio-1820, 904 N.E.2d 900.

III

{¶ 13) Ohio Adm.Code Chapter 3301-89 dictates the process by which

the State Board of Education considers an application to transfer territory from

one school district to another. The "primary consideration" in school territory

transfer cases is "the present and ultimate good of the pupils concerned." Ohio

Adm.Code 3301-89-01(F). Before rendering its decision, the board is to ask,

"Will the loss of either pupils or valuation be detrimental to the fiscal or

educational operation of the relinquishing school district?" Ohio Adm.Code 3301-

89-02(B)(9). Appellants would have us hold that evidence of a potential loss of
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revenue caused by a territory transfer, without more, is legally insufficient to

show that the transfer would be detrimental to the fiscal or educational operation

of the transferring school district. They cite Crowe v. State Bd. of Edn. (Oct. 26,

1999), Franklin App. No. 99AP-78, 1999 WL 969708, for that proposition. We

hold that the state board may consider a loss of revenue to be a sufficient

demonstration of a financial or educational detriment to the transferring school

district. The question of whether, or how much, it should weigh against the

transfer is dependent upon the facts and evidence in each case.

{¶ 14} Under R.C. 119.12, when a decision of a state board is appealed, a

court of common pleas must decide whether the board's order was "supported by

reliable, probative, and substantial evidence and is in accordance with law." The

court of appeals is even more limited in its review and can overturn findings of

fact "`only if the trial court has abused its discretion.' " Rossford Exempted

Village School Dist. Bd of Edn. v. State Bd. of Edn. (1992), 63 Ohio St.3d 705,

707, 590 N.E.2d 1240, quoting Lorain Cty. Bd. of Edn. v. State Emp. Relations

Bd. (1988), 40 Ohio St.3d 257, 260-261, 533 N.E.2d 264. A court of appeals has

plenary review when deciding whether the decision is in accordance with the law.

Bartchy, 120 Ohio St.3d 205, 2008-Ohio-4826, 897 N.E.2d 1096, at ¶ 43. A

majority of justices in Bartchy reinforced this standard of deference. The

plurality opinion stated that "the standards of review in the common pleas court

and the court of appeals are meant to ensure proper deference to the state board,"

id. at ¶ 95, while the concurring opinion found error because "the court of appeals

substituted its judgment for that of the trial court on issues of fact." Id. at ¶ 98

(Lanzinger, J., concurring in syllabus and judgment only).

{¶ 15} In Bartchy, we affirmed the decision of the board in which a

revenue loss was considered a factor against a territory transfer without specific

findings regarding the nature of the detriment. Id. at ¶ 84. In Bartchy, the

transferring district would have lost assessed property valuation worth potentially
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$373,840. Id. at ¶ 58. We agreed that the financial loss to the transferring district

would "not be significant," and while the referee in Bartchy found only that the

revenue loss would be detrimental to the school district in "some way," the

plurality opinion held that he "was within his authority" when he did so and that

he "was not required to ignore these concems.°" Id. at ¶ 82-83.

{¶ 16} The referee in this case was also within his authority to consider

the financial loss to be detrimental to the fiscal or educational operation of

Bedford, especially when the loss in this case is significantly higher than the loss

in Bartchy and the evidence of the impact of the loss is stronger. In Bartchy,

while the loss in valuation was assessed at $373,840, here the loss of actual

revenue was potentially in the millions. And whereas the school districts in cases

cited by appellant did not specifically describe the harm possibly resulting from a

loss of revenue, see, e.g., Crowe, Franklin App. No. 99AP-78, 1999 WL 969708,

* 2, the record here includes evidence tending to prove the harm that could occur

if the district lost revenue. In his reports, the referee found it "wholly

foreseeable" that the revenue loss would result in "the closing of facilities,

reduced educational programming, and staff and faculty cutbacks, and other

curtailments damaging the district students." This conclusion was supported by

the testimony of the treasurer of the Bedford district, who explained the school's

financial reports at the hearing and discussed the impact that a loss of revenue

would have on programs such as summer school, extracurricular activities,

transportation, special education, and teacher retention. Although the expected

revenue loss was viewed as less after the legislative changes, the evidence does

demonstrate the impact a financial loss could have on Bedford. With evidence of

significant possible losses in revenue and their possible effects, the board did not

err when it considered the loss as causing a financial or educational detriment that

factored against the transfer.

7
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{¶ 17} Appellants also argue that the referee erred by not considering the

mitigation techniques that could reduce the financial loss suffered by Bedford.

This argument is without merit, as the referee did consider two of the mitigation

techniques: the savings from the loss of students and the change in tax law. He

declined to apply the techniques that were not legally binding. The referee was

within his authority to determine that some of the techniques should not have

been considered in his recommendation, and we defer to that decision because it

appears that evidence supports the referee's conclusions.

{$ 18} Our holding here will not render school territory transfer petitions

meaningless, as argued by appellants, because courts will still be able to review

the state board's decisions regarding revenue loss under the abuse-of-discretion

standard. Even if a loss in revenue is considered a factor against transfer, the

overall decision must be supported by the evidence. The Bartchy plurality

affirmed the board's rejection of the requested transfer based on the small revenue

loss only because there was so little evidence presented in favor of the transfer.

See Bartchy, 120 Ohio St.3d 205, 2008-Ohio-4826, 897 N.E.2d 1096, at ¶ 84_ In

a different case, after considering all of the evidence, a court may find that the

state board weighed a showing of a revenue loss too heavily against a transfer.

See id. See also Residents of Baldwin Rd v. Ohio Dept. of Edn., Franklin App.

No. 02AP-257, 2002-Ohio-5522, at ¶ 19 (the state board depended too heavily on

small revenue loss and ignored extensive and persuasive evidence in favor of

transfer). A state board could also determine that a loss of revenue is so

insubstantial to the operation of the district that it will not consider it as a factor

against transfer. In Levey v. State Bd of Edn. (Feb. 28, 1995), Franklin App. No.

94APE08-1125, 1995 WL 89703, * 4, the Tenth District Court of Appeals noted

that although the referee had considered the loss of revenue, he had decided that it

was not "`a factor significant enough to stand in the way of the proposed

transfer.' " This holding creates the correct balance between giving deference to

8
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the state board and giving school territory transfer petitions fair consideration

upon appeal.

{¶ 19} Questions regarding the weight given to the revenue loss in the

overall balancing of factors and whether the petitioners met their burden are not

before us in this case. The only question before us concerning the revenue loss is

the legal sufficiency of the decision regarding the single factor in Ohio Adm.Code

3301-89-02(B)(9).

IV

{¶ 20} The Walton Hills residents also assert that the state board erred in

applying racial factors against the transfer, because the transfer would have only a

de minimis impact on the affected school districts' racial composition. The

significant revenue loss was the primary negative factor against the transfer, and

little weight was given to the finding of de minimis racial impact. If error

occurred, it does not affect the outcome of this case, rendering it harmless.

Therefore, we need not decide this question and its constitutional implications, as

it is not necessary to do so. See Hall China Co. v. Pub. Util. Comm. (1977), 50

Ohio St.2d 206, 210, 4 0.0.3d 390, 364 N.E.2d 852.

V

{¶ 21} For the foregoing reasons, we affirm the judgment of the court of

appeals.

Judgment affirmed.

O'CONNOR and LANZINGER, JJ., concur.

PFEIFER, J., concurs in judgment only.

O'DONNELL and Cupp, JJ., dissent.

BROWN, C.J., not participating.

O'DONNELL, J., dissenting.

{¶ 22} Respectfully, I dissent.

9
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{¶ 231 This case presents the issue of whether the state board of education

may deny a petition to transfer territory from one school district to another based

solely on a loss of revenue to the relinquishing (or transferring) school district.

The majority resolves this issue by concluding that "the state board may consider

a loss of revenue to be a sufficient demonstration of a financial or educational

detriment to the transferring school district." However, a relinquishing district

will always suffer a loss of some revenue when there is a transfer of territory from

one school district to another. Further, the evidence here is insufficient to support

the board's finding that the loss of revenue will detrimentally impact the fiscal or

educational operations of the relinquishing district, and the state board

compounded this error when it found that a de minimis impact on racial isolation

also weighed negatively against the transfer.

Loss of Revenue

{¶ 24} Ohio Adm.Code 3301-89-02(B)(9) directs the board to consider

this question: "Will the loss of either pupils or valuation be detrimental to the

fiscal or educational operation of the relinquishing school district?" Notably, the

relevant consideration is not whether there will be a loss of pupils or a loss of

valuation; rather the regulation directs the board to evaluate whether those losses

will have a detrimental impact on the fiscal or educational operation of the

relinquishing district. Thus, Ohio Adm.Code 3301-89-02(B)(9) expressly

recognizes that a loss of students and revenue will occur in every territory transfer

and that those losses, per se, are insufficient to support the board's denial of a

transfer when there is no resulting detriment to the operations of the school

district. Rather, the school board must consider the impact of the revenue loss on

the relinquishing district.

11251 The question, then, is whether any reasonably foreseeable loss of

revenue will be "detrimental to the fiscal or educational operation" of the

relinquishing school district. If that loss of revenue, no matter the amount, does

10
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not have a detrimental impact on the fiscal or educational operation of the district,

the state board may not rely on it to deny a petition to transfer territory.

{¶ 26} In this case, insufficient evidence supports the state board's finding

that the loss of revenue will be detrimental to the fiscal or educational operation

of the Bedford City School District. At the initial hearing, Mary Ann Nowak, the

district treasurer, testified that the expected loss of revenue would impact school

programs, but, as the majority acknowledges, she did not have an accurate

projection of the amount that the school district would lose as a result of the

transfer because "the expected revenue loss was viewed as less after the

legislative changes." Majority opinion at ¶ 16. The treasurer believed that the

district would lose almost $4,000,000 each year out of an annual budget of almost

$40,500,000 for 2004. Notably, Lowell Davis, a former school district treasurer

and Spitznagel's expert, testified that a shortfall in a school district's budget of ten

percent would cause the state board to place the district on fiscal watch. After

hearing the evidence, the referee found in his first report that the loss of revenue

would cause a detrimental impact on the Bedford City School District.

{¶ 27} The state board remanded the matter for the referee to consider

what effect 2006 Am.Sub.H.B. No. 66 ("H.B. 66"), which phases out the tangible

personal property tax, would have on the proposed transfer. The referee

considered the effect of H.B. 66 as well as 2006 Sub.S.B. No. 321 ("S.B. 321"),

which mitigates losses to the relinquishing school district as a result of the

passage of H.B. 66. Relying on the testimony of Spitznagel's expert, Todd

Puster, the referee recognized that the passage of H.B. 66 and S.B. 321 could

mean that the Bedford City School District would lose as little as $1,400,000 per

year over the next five years. Further, the referee accepted the expert's opinion

that the school district could save an additional $600,000 by no longer having to

provide educational services to students from Walton Hills. Therefore, based on

the revised projections presented at the second hearing, the revenue loss to the

11
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Bedford City School District amounts to less than two percent of the district's

$44,900,000 annual budget for 2005, but the referee received no evidence that a

two-percent loss of revenue would detrimentally impact the Bedford City School

District.

{¶ 28} The referee thus did not and could not make specific factual

findings regarding whether the revised projections of financial loss would result

in a detrimental impact on the fiscal or educational operation of the Bedford City

School District. Instead, the referee merely assumed that the same detrimental

impact would result from a smaller revenue loss. However, testimony that a ten-

percent loss of revenue will cause a detriment to the school district does not prove

that the same detriment results from a two-percent loss of revenue.

{¶ 29} As the majority acknowledges, at best, the evidence before the

state board represented only "evidence of significant possible losses in revenue

and their possible effects." (Emphasis added.) Majority opinion at ¶ 16. In my

view, speculation as to the potential impact of a potential loss of revenue does not

support a decision to deny a petition for a school district transfer.

{¶ 30} Accordingly, my view is that the state board may not rely on

evidence of a mere loss of revenue to deny a petition for transfer of territory when

there is insufficient evidence that the revenue loss would be detrimental to the

fiscal or educational operation of the relinquishing school district.

Racial Isolation

{¶ 31} Ohio Adm.Code 3301-89-02(B)(2) requires the state board to

consider the following: "Are there racial isolation implications?" and "If

approved, would the transfer result in an increase in the percentage of minority

pupils in the relinquishing district?" The referee found that any resulting racial

isolation would have a de minimis impact on students. Nonetheless, he concluded

that the resulting racial isolation constituted a factor weighing against the territory

transfer.

12
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{¶ 32} Also, Ohio Adm.Code 3301-89-03(B)(5) provides that "[t]he

transfer shall not cause, preserve, or increase racial isolation." In evaluating the

impact of the transfer on racial isolation pursuant to this regulation, the referee

found that "[u]sing the numbers to judge, the determination must be made that a

transfer would ever so slightly change the racial composition in the effected

districts, and; as such, this factor disfavors the transfer." (Emphasis added.)

{¶ 33} The majority does not reach the issue of whether the state board

erred in weighing racial factors against the transfer when any resulting racial

isolation would be negligible. However, the error of the state board in finding

that a de minimis impact on racial isolation weighs against the transfer

compounds its misapplication of the law in finding a detrimental impact on the

fiscal or educational operation of the relinquishing district from the mere loss of

revenue. Accordingly, I disagree with the majority that any error would have

been harmless.

{¶ 34} For these reasons, I would reverse the judgment of the court of

appeals and on these facts order the state board to grant the petition to transfer.

Cupp, J., concurs in the foregoing opinion.

Roetzel & Andress, L.P.A., Stephen W. Funk, and David R. Harbarger, for

appellants.

Richard Cordray, Attorney General, Benjamin C. Mizer, Solicitor General,

Alexandra T. Schimmer, Chief Deputy Solicitor General, and Todd R. Marti,

Assistant Attorney General, for appellee State Board of Education.

Squire, Sanders & Dempsey, L.L.P., D. Lewis Clark Jr., and Meghan E.

Hill, for appellee Bedford City School District.

Chester, Willcox & Saxbe, L.L.P., and Donald C. Brey, urging affirmance

for amici curiae city of Bedford, city of Bedford Heights, and village of

Oakwood.
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Scott, Scriven & Wahoff, L.L.P., and Patrick J. Schmitz, urging

affirmance for amicus curiae Ohio School Boards Association.

Janice St. John, urging reversal for amici curiae Edward Thellmann, Karen

Mellon, Rita Charsanko, Dean Penix, and Joanne Podojil, members of the Walton

Hill Education Network.
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