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L INTRODUCTION

In 2008, Cleveland accounted for 3.8% of Ohio’s population but 15.5% of the state’s
violent crimes, most of which involved firearms.> This disproportion is not out of the ordinary.
Large cities in Ohio have a significantly higher incidence of violent crime per capita than their
smaller and rural counterparts; yet the State of Ohio insists that its current one-size-fits-all
firearm regulations are sufficient to cover every municipality in Ohio, regardless of the size of
the city. This approach is illogical because it does not take into account the differing needs of
the various cities in Ohio, particularly when it comes to combating violent crime.

When an Ohio statute concerning a subject does not meet the test for a general law set
forth by the Ohio Supreme Court in Canfon v. State, 95 Ohio St.3d 149, 2002-Ohio-2005, 766
N.E.2d 963 (2002), municipalities have the authority to craft their own legislation on that subject
pursuant to the Home Rule Amendment of the Ohio Constitution. The City of Cleveland is
seeking to enforce the right to tailor its firearm laws, in areas where no general state firearms law
exists, to address the violent crime problem faced by its citizens. Absent a conflict with a
general law of the state, Ohio’s municipalities have the constitutional authority to enact
ordinances in accordance with the needs of their citizens, and that authority is intact here, as
shown in the principal brief of the City of Cleveland and below.

This brief incorporates the previous brief of amici curiae filed in the Eighth District.2 It
also supplements that brief by explaining why the appellate court was correct in its conclusion

that Revised Code section 9.68 is not a general law under the Canton test, and by demonstrating

1 Federal Bureau of Investigation, 2008 Crime in the United States, at
http://www.fbi.gov/ucr/cius2008/data/table_08_oh.html (last visited June 21, 2010).

2 The amici curiae brief in support of plaintiff and appellant City of Cleveland filed in the Eighth
Appellate District is included in the attached Appendix of Amici Curige at Tab 1.
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the unique violent crime problem in Cleveland, which the city has the constitutional authority to
address.?

II. STATEMENTS OF INTEREST OF AMICI CURIAE

Amici curiae are Legal Community Against Violence, Ohio Coalition Against Gun
Violence, City of Akron, City of Cincinnati, City of Columbus, City of East Cleveland, City of
Parma, City of Shaker Heights, City of Youngstown, Village of New Albany, Brady Center to
Prevent Gun Violence, Coalition To Stop Gun Violence, Violence Policy Center, States United
to Prevent Gun Violence, Ohio State University Youth Violence Prevention Advisory Board,
National Council of Jewish Women Cleveland Section, Ohio State Public Affairs of the National
Council of Jewish Women, Toledo Police Patrolman’s Association, and_ Toledo Area Ministries.
Each amicus is actively engaged in efforts to reduce the costs that gun violence inflicts upon
local, both rural and urban, communities. The Statement of Interest of each amicus is included
in the attached Appendix at Tab 2.

Amici curiae submit this brief pursuant to Ohio Supreme Court Rule of Practice 6.6 to
seek a statement by this Court that the state recognizes, in the absence of a conflicting general
law, the constitutional authority given to local municipalities to enact firearm regulations.

III. STATEMENT OF THE CASE AND FACTS

Amici curige hereby adopt, in its entirety, and incorporate by reference, the Statement of
the Case and Statement of the Facts contained within the Appellee City of Cleveland’s Merit
Briel. Amici curiae provide the following statistical evidence as a backdrop for this brief:

¢ In 2007, the most recent year for which statistics are available, 31,224 Americans died in

firearms-related homicides, suicides and unintentional shootings. This is the equivalent
of more than 85 deaths each day and more than 3 deaths each hour.?

3 In arguing that R.C. section 9.68 is not a general law and thus invalid, amici are not asserting
that Ohio’s concealed carry laws are invalid.
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e In 2007, 1,105 deaths occurred from firearm-related injuries in Ohio.2
e In 2009, more than 50% of the 116 homicides in Cleveland were firearm-related.®
IV. CONFLICT AS ROOTED IN OHIO’S HOME RULE AMENDMENT

Under Ohio’s Home Rule Amendment, municipalities in Ohio have the constitutional
authority to manage their local affairs and to regulate within their bounds unless a local
enactment conflicts with a general law of the state. The Home Rule scheme is described in
Article XVIII of the Ohio Constitution. In particular, section 7 of the amendment provides:
“Any municipality may frame and adopt or amend a charter for its government and may, subject
to the provisions of Section 3 of this article, exercise thereunder all powers of local self-
government.” Ohio CONST. art. XVIIL, § 7. Section 3 of the article further provides that
“[m]unicipalities shall have authority to exercise all powers of local self-government and to
adopt and enforce within their limits such local police, sanitary and other similar regulations, as
are not in conflict with the general laws.” Ohio CONST. art. XVIII, § 3.

Ohio’s Home Rule Amendment is notable for two significant reasons. First, the
municipal authority in Ohio is allocated by the constitution, as opposed to delegated by the state
General Assembly. Second, the language of Ohio’s home rule provision makes clear that local
police power to regulate is as broad as that of the state absent a conflict between a local law and
a general law of the state. As the Ohio courts have explained, the home rule provision protects

local authority from preemption by a mere statement of preemption by the legislature. These

tyus. Department of Health and Human Services, Centers for Disease Control and Prevention,
National Center for Injury Prevention and Control, Web-Based Injury Statistics Query &
gleporting System (WISQARS), WISQARS Injury Mortality Reports, 1999-2007 (2010).

=Id.

¢ Richard Exner: Northeast Ohio Homicides,
http://www.cleveland.com/datacentral/index.ssf/2009/01/northeast_ohio_homicides.html] (last
visited June 21, 2010).
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unique qualities of the Home Rule Amendment have guided Ohio courts in their decisions
determining when a direct conflict exists between a local and a state law.

The three-step process in a home-rule analysis has long been reco gnized in Ohio courts.
The first step is to determine whether the ordinance *“involves an exercise of local self-
government or an exercise of local police power.” Am. Fins. Servs. Assn. v. Cleveland
(“*AFSA™), 112 Ohio St.3d 170, 2006—Of1i0—6043, 858 N.E.2d 776, 1 23-24 (2008). “If the
ordinance is one relating solely to matters of self-government, ‘the analysis stops, because the
Constitution authorizes a municipality to exercise all powers of local self-government within its
jurisdiction.” Ohioans for Concealed Carry, Inc. et. al. v. City of Clyde, 120 Ohio St.3d 96,
2008-Ohio-4605, 896 N.E.2d 967, 1 24 (2008). If, however, the ordinance relates to an exercise
of local police power, the second step “requires a review of the statute to determine whether it is
a general law under [the] four-part test announced in Canton v. State, 95 Ohio St.3d 149, 2002-
Ohio-2005, 766 N.E.2d 963 (2002).” Clyde, 120 Ohio St.3d 96, 2008-Ohio-4605, 896 N.E.2d
967, 9 25.

If under the Canton test, the state statute is considered a general law, the analysis
continues to the final step, which is to determine “whether the ordinance conflicts with the
statute, i.e. ‘whether the ordinance permits or licenses that which the statute forbids [or
prohibits], and vice versa.”” Id. at § 26 (quoting Vill. of Struthers v. Sokol, 108 Ohio St. 263,92
(1923)).

Despite the clarity of the Home Rule Amendment and the Chio Supreme Court cases
applying it, the lower courts have at times been confused by concepts discussed in Supreme
Court home-tule cases, such as whether an ordinance regulates in an area of statewide concern,

or whether a statute expressly preempts local regulation. Confusion exists regarding whether
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these concepts alone should serve as grounds to strike down a local law. See, e.g. City of
Dayton v. State of Ohio, 157 Ohio App.3d 736, 2004-Ohio-3141, 813 N.E.2d 707, [ 34-44
(2004). Acknowledging the exceptional qualities of Ohio’s Home Rule, this Court has
continually rejected general statements of preemption and mere statewide concern as grounds for
striking down local laws and has repeatedly returned to its conflict test.

A. Conflict: Revised Code Section 9.68 is Not a General Law

As outlined above, it is clear that the Court recognizes that the “purpose of the Home
Rule amendments was to put the conduct of municipal affairs in the hands of those who knew the
needs of the community best, to-wit, the people of the city.” N. Ohio Patrolmen’s Benevolent
Assn. v. Parma, 61 Ohio St.2d 375, 379 (n.1) (1980).

Thus, it has long been established that “[i]n determining whether an ordinance is in
‘conflict’ with general laws, the test is whether the ordinance permits or licenses that which the
statute forbids or prohibits, and vice versa.” Struthers, 108 Ohio St. at Syllabus .‘][ 2. Stated
another way, “no real conflict can exist unless the ordinance declares something to be a right
which the state law declares to be wrong, or vice versa.” Id. at 268. The conflict analysis then
often and inevitably turns to whether the state statute constitutes general law under the four-part
test articulated by the Canton court, which provides that a statute is general law if it: (1) is part
of a statewide and comprehensive legislative enactment; (2) applies to all parts of the state alike
and operates uniformly throughout the state; (3) sets forth police, sanitary, or similar regulations,
rather than granting or limiting municipal legislative power; and (4) prescribes a rule of conduct
upon citizens generally. See Canton, 95 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, 1 21.

As discussed in the previous brief of amici curiae and as delineated by the Court in
Canton, it was the framework of a vast history of cases analyzing home rule that created the
four-part test and which emphasized the strength of Home Rule rooted in Ohio’s Constitution.
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This Court should conclude that R.C. section 9.68 is not a general law because it fails to
meet the requirements of a general law set forth in the Canton test. First, R.C. section 9.68 is not
part of a statewide and comprehensive legislative enactment. In respect to firearm regulation in
Ohio, Justice O’Connor in her Baskin concurrence stated that, in comparison to other states,
“Ohio has barely touched upon the subject of firearm possession, use, transfer, and ownership.”
Baskin, 112 Ohio St.3d 279, 2006-Ohio-06422, 859 N.E.2d 514, 1 53. In commenting that
“municipalities have been left to fill in the gaps left by Ohio law regarding possession, transfer,
and use of firearms to such a degree that T cannot say that the legislature intended to occupy the
field of firearms legislation,” Justice O’Connor identified such gaps to be that no state statute
requires a firearms dealer to register or be licensed with the state, no state statute requires a
person to attain a permit or license to obtain a gun, and no state statute requires a background
check prior to the purchase or transfer of a firearm. Id.

An analysis of R.C. section 9.68 and Ohio law reveals that those areas specified by
Justice O’Connor remain gaps that need to be filled by local regulations as they are not covered
by the statute. Furthermore, the State of Ohio cannot rely on federal law to fill the gaps left by
the Ohio Legislature. First, though federal law requires firearms dealers to be licensed, it does
not address several aspects of dealer regulation such as: whether dealers may operate from their
homes, whether dealers are required to conduct employee background checks, what security
measures dealers must take, and the reporting of fircarms sales to local law enforcement.
Second, like Ohio law, federal law does not require a permit or license to obtain a gun. Third,
though federal law does require a background check prior to the sale of a firearm by a dealer,
federal law does not require a background check when a gun is sold through any private sale or

at a gun show, which collectively account for 40% of all firearms sales. See Cook, PJ and J
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Ludwig, Guns in America: Results of a Comprehensive National Survey on Firearms Ownership
and Use (Washington, DC: Police Foundation, 1996), at 26. Recognizing the lack of
comprehensiveness on the federal level, federal legislation also explicitly authorizes state and
local firearms regulation. See 18 U.S.C. § 927.

Tn addition to the gaps in firearm regulation identified by Justice O’Connor, neither Ohio
nor federal law: (1) bans military-style assault weapons; (2) bans fifty caliber rifles; (3) bans
large capacity ammunition magazines; (4) limits the number of firearms that may be purchased at
one time by the same person; (5) imposes a waiting period on firearms purchase; (6) requires that
firearms be registered; (7) imposes design safety standards on handguns, or (8) specifically
penalizes adults who negligently allow children access to firearms. Amici acknowledge that a
law does not have to address every single possible aspect of a subject in order to be considered
comprehensive under the Canton test. The gaps in Ohio firearms regulation, however, are
significant enough that Cleveland deemed it necessary to enact municipal legislation to fill those
gaps. Therefore, when R.C. section 9.68 is viewed in the context of Ohio, and even federal, law,
it cannot meet the requisite element of a *“comprehensive legislative enactment” if the very gaps
identified before the General Assembly’s enactment of Sub. H.B. No. 347 nonetheless remain.
This Court should find that R.C. section 9.68 fails the Canton test and is not a general Jaw.

Section 9.68 also fails the third prong of the Canfon test: a general law must set forth
police, sanitary or similar regulations rather than simply granting or limiting local legislative
power. Canton explained that under this part of the test, a statute prohibiting the exercise of
home rule powers must serve an overriding state interest. Canton, 95 Ohio St.3d 149, 2002-
Ohio-2005, 766 N.E.2d 963, { 32. Even reading section 9.68 in pari materia with other firearms

laws does not save section 9.68. As described above, no statewide and comprehensive
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legislative scheme regulating firearms or firearms-related conduct exists in Ohio. The smattering
of state firearms laws that do exist do not serve any comprehensive effort to regulate the field of
firearms or protect the public from firearms violence.

Although section 9.68 purports to serve an overriding state interest to “provide uniform
laws” regulating firearms, firearms are in fact largely unregulated by the state. By choosing to
prohibit local regulation of firearms without also enacting or supplementing comprehensive and
uniform statutory scheme regulating firearms, the state legislature in enacting section 9.68 has
done nothing more than limit municipal legislative power, in violation of the Home Rule
Amendment.

Finally, the fourth part of the general law test requires that a general law prescribe a rule
of conduct upon citizens generally. Section 9.68 specifies, “Except as specifically provided by
[federal or state law] . .. a person without further license, permission, restriction, delay, or
process, may own, possess, purchase, sell, transfer, transport, store or keep any firearm, part of a
firearm, firearm component, or ammunition for a firearm. . .” The only conduct arguably
prescribed by section 9.68 is conduct consistent with state and federal law. Accordingly, the
proposed law establishes no standard of conduct at all, but rather simply states that the
lawfulness of a citizen’s conduct with respect to the ownership, possession, sale, etc. of firearms,
firearms components, and ammunition, will be determined by state and federal law, and state and
federal law alone. In addition, as discussed above, there is no comprehensive state or federal
scheme of firearms regulation. Therefore, section 9.68, even in context with other state and
federal laws, with the possible exception of state concealed weapon laws, does not prescribe a

rule of conduct upon citizens generally.
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B. Preemption

This Court should apply the conflict test described above to determine the
constitutionality of section 9.68 and should reject the statute’s attempt to strike down all existing
and future local firearms ordinances via a general statement of preemption.

This Court has fundamentally, and significantly, recognized that “[t]he power of any
Ohio municipality to enact local police regulations is derived directly from Section 3 of Article
XVIII of the Ohio Constitution and is no longer dependent upon any legislative grant thereof . . .
That power is now derived directly from those constitutional provisions.” Vill. of W. Jefferson v.
Robinson, 1 Ohio St.2d 113, 115 (1965).

In Clermont Envil. Reclamation Co. v. Weiderhold, 2 Ohio St.3d 44 (1982), the Court
found R.C. section 3734, a statute providing a genecral statement preempting local zoning
conditions on hazardous waste facilities, to be a general law. In reaching its decision, the Court
stated that the statute prohibited further municipal zoning approval “notwithstanding” the Home
Rule provisions and that such “general law enacted within a reasonable exercise of the police
‘power of the state takes precedence over laws in conflict” that were enacted by municipalities.
Id. at Syllabus {2, 50 (emphasis added). However, a later case makes clear that the general
statement of preemption was not determinative of the characterization of the statute as a general
law.

The Court was called upon in Fondessy Enters., Inc. v. Oregon, 23 Ohio St.3d 213 (1986)
to revisit section 3734. In Fondessy, a local ordinance that monitored hazardous waste landfill
facilities located within the City of Oregon was challenged as being in conflict with section
3734. Appellees in Fondessy argued that the Court’s prior reading of section 3734 meant that
the law was preempted. /d. at 215. The Court confirmed that municipal police regulations were
invalid only on the finding of conflict with a general law of the state. Id. at 216. The Court
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emphasized that because authority of municipalities to enact local police regulations was derived
from the state Constitution and not from any legislative grant, ““the same police power cannot be
extinguished by legislative provision.” /d. In recognizing the threat that preemption can bring to
the breadth of home rule, the Court cautioned that if the statute were found to expressly preempt
the ordinance, “no police power ordinance in the instant field would survive long enough to face
a conflict test against a state statute.” [d.

In AFSA, city ordinances that sought to control predatory home mortgage lending were
challenged on the grounds that they conflicted with state predatory lending statutes. The Court
explained that a general statement of legislative intent to preempt local law “may be considered
to determine whether a matter presents an issue of statewide concern, but does not trump the
constitutional authority of municipalities to enact legislation pursuant to the Home Rule
Amendment, provided that the local legislation is not in conflict with general laws.” AFSA, 112
Ohio St.3d 170, 2006-Ohio-6043, 858 N.E.2d 776,  31. The Court reaffirmed “that the conflict
analysis as mandated by the Constitution should be used in resolving home-rule cases.” Id. See
also Clyde, 120 Ohio St.3d 96, 2008-Ohio-4605, 896 N.E.2d 967, {29 (*'[A] statement by the
General Assembly of its intent to preempt a field of legislation is a statement of legislative
intent’ that may be considered in a home-rule analysis but does not dispose of the issue.”)
(quoting AFSA, 112 Ohio St.3d 170, 2006-Ohio-6043, 858 N.E.2d 776, 4 31); Cincinnati v.
Baskin, 112 Ohio St.3d 279, 2006-Ohio06422, 859 N.E.2d 514, {45 (2006) (O’Connor, J.;
concurring) (“[Tlhis court has never specifically adopted a preemption test in the area of
conflict.”).

C. The Statewide Concern Doctrine

Contributing to the uncertainty for some lower courts in home-rule cases is the
application of statewide concern as an alternative ground for allowing the state to regulate. The
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misunderstanding is so well recognized that even the Court has acknowledged that “application
of ‘statewide concern’ as a separate doctrine has caused confusion.” AFSA, 112 Ohio St.3d 170,
2006-Ohio-6043, 858 N.E.2d 776,  29.

The Court, however, observed that the first discussion of the phrase “statewide concern”
was in the “context of distinguishing . . . between matters that are local and those that are
broader, i.c., statewide, concern.” Dayton, 157 Ohio App.3d 736, 2004-Ohio-3141, 813 N.E2d
707, [ 45 (citing Billings v. Cleveland Ry., 92 Ohio St. 478 (1915)). Thus, the Court in Dayton
rejected statewide concern as a distinct basis upon which the state may regulate, and found that
the “concept is more pertinent to deciding, as a preliminary matter, whether a particular issue is
‘not a matter of merely local concern, but is of statewide concern, and therefore not included
within the power of local self-government.” Dayfon, 157 Ohio App.3d 736, 2004-Ohio-3141,
813 N.E.2d 707, { 76 (citing Billings, 92 Ohio St. at 485-86).

In AFSA, the Court further confirmed that statewide concern was not intended to act as a
separate ground for state regulation but was meant o be included in a conflict analysis:

Thus, the statewide-concern doctrine falls within the existing framework of the

Canton test, and courts should consider the doctrine when deciding whether ‘the

ordinance is an exercise of local self-government’ or whether ‘a comprehensive

statutory plan is, in certain circumstances, necessary to promote the safety and

welfare of all the citizens of this state.” As we explained more than 50 years ago,

the Home Rule Amendment was designed to give the ‘broadest possible powers

of self-government in connection with all matters which are strictly local,” but the

framers of the amendment did not want to ‘impinge upon matters which are of a

state-wide nature of interest.” AFSA, 112 Ohio St.3d 170, 2006-0Ohio-6043, 858
N.E.2d 776, q 30 (emphasis in original) (internal citations omitted).

Therefore, “[blecause the Constitution is immutable, pronouncements by the General
Assembly regarding preemption or statewide concern, while instructive in considering legislative
intent, are powerless to affect the language of the Constitution that empowers municipalities to

enact legislation, provided such legislation is not in conflict with a general law.” Baskin, 112
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Ohio St.3d 279, 2006-Ohio-06422, 859 N.E.2d 514, ] 61 (2006) (O’Donnell, J.; concurring in

judgment).

V. LOCAL FIREARM REGULATIONS MUST REFLECT THE NEEDS OF LOCAL

RESIDENTS

As R.C. section 9.68 is not a general law, this Court should recognize Cleveland’s

constitutional right to enact the proper firearms regulations to reflect Cleveland’s local needs.

Ohio’s Home Rule Amendment recognizes that legislation is not “one-size-fits-all” and those

most familiar with local affairs and concerns must have the power to tailor laws to the needs of

local residents. Larger municipalities have different concerns from small and rural ones, and this

is especially evident when it comes to violent crime. In 2008, metropolitan areas accounted for

37,200 out of the 39,997 violent crimes committed in Ohio. In other words, 93% of all violent

crime in Ohio was committed in a metropolitan area.

Violent Crime in Ohio, 2008’

Metropolitan Cities outside Nonmetropolitan | Ohio
Statistical Area | metropolitan counties Total
areas
Population 9,267,288 921,678 1,296,944 11,485,910
Violent crime 37,200 1,726 1,071 39,997
Murder and non- 503 19 21 543
negligent
manslaughter
Forcible rape 3,786 386 247 4,419
Robbery 18,054 552 113 18,719
Aggravated assault | 14,857 769 690 16,316

An examination of specific cities shows that the increase in numbers of violent crime in

larger cities is not merely due to the larger populations of the cities themselves. The following

chart of 2008 data shows four cities of varying size, from Aberdeen, one of the smallest cities in

Ohio, to Cleveland, one of the largest. As urban populations increase, the number of violent

? Federal Bureau of Investigation, 2008 Crime in the United States, at
http://www.fbi.gov/uct/cius2008/data/table_05.html (last visited June 21, 2010).
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crime occurrences per 1000 people also increases disproportionately, clearly illustrating why a

large urban city such as Cleveland would want more restrictions on firearms than a rural Ohio

community such as Aberdeen.

Violent Crime in Various Ohio Cities, 2008

Aberdeen Zanesville Akron Cleveland
Population 1,540 25060 206,845 433,452
Violent crime 4 100 1,897 6,193
Violent crime per 2.60 3.99 9.17 14.29
1000 people
Murder and non- 0 3 17 102
negligent
manslaughter
Forcible rape 0 18 167 423
Robbery 2 62 801 3,804
Aggravated assault 2 17 012 1,864

High violent crime rates are a particular concern for large cities, and Cleveland is not
alone in attempting to find a local, city-specific solution to violent crime. A survey of several
large metropolitan areas indicates that large cities across the nation have significant local firearm
regulations in place. For example, New York City’s local laws mention firearms 104 times.
This approach seems to work for New York City, as “in 2008, 292 people were shot to death in
New York [City], down from 347 the year before, continuing a longtime slide in deaths by
firearms.”2 Other cities, such as Boston do not require such extensive regulation and except in

delineated circumstances, simply forbid their citizens from firing any firearms within city limits.

8 Federal Bureau of Investigation, 2008 Crime in the United States, at
http://www.fbi.gov/uct/cius2008/data/table_08_oh.html (last visited June 21, 2010).

2 Christin Hauser, Knife Killings in City Increased 50 Percent in 2008, The New York Times,
April 27, 2009, http://www.nytimes.com/2009/04/28/nyregion/28knives.html (last visited June
21, 2010).
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Violent Crime in Various U.S. Cities, 20098

City Population } Violent crime Firearm Regulations
per 1000 people
New York | 8,400,907 | 5.52 : 104 laws regulating firearms, including:

e Regulating sale, manufacture, and distribution,
and licensing of firearms

» Regulations concerning the types of firearms
that may be owned

o Discharge of firearms into or over reservoirs

e Possession of certain weapons in city parks

¢ Possession by minors

» Possession of firearms on ferries or ferry
terminals

¢ Possession of firearms at City Hall

San 809,755 7.36 23 laws regulating firearms, including:

Francisco e Regulating sale, manufacture, and distribution,
and licensing of firearms

e Use of firearms while under the influence of an
alcoholic beverage or drug

e Discharge of firearms on or into public places

e Possession of certain weapons in city parks

¢ Possession by minors

» Handguns located in a residence must be kept
in a locked container or disabled with a trigger
lock

e Requirements for carrying firearms

Boston 624,222 9.92 4 laws regulating firearms:

e Possession and detection of firearms at City
Hall

» Restriction on firing a firearm within city limits

e Licensing requirements to carry and possess
firearms

¢ Possession, detection of firearms in
schoolhouses

Cleveland | 429,238 13.92 Numerous chapters in the Cleveland Codified
Ordinances:

e Using weapons while intoxicated

e Possession of firearms by minors

« Prohibited weapons on schoo] property

10 Federal Bureau of Investigation, 2009 Crime in the United States Preliminary Annual Uniform
Crime Report, at http://www.fbi.goV/ucr/prelimsem2009/table_4.html (last visited June 21,
2010).
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e Possessing deadly weapons on public property

e Possessing certain weapons at or about public
place

¢ Access to firearms

e Registration of handguns

Amnici curiae are not arguing that local municipal gun regulation has a direct correlation
with low numbers of violent crimes. Detroit and Miami, for example, have extensive local
firearm regulation but still have relatively numerous violent crimes per 1000 people of 19.32 and
11.89, respectively. Amici curiae do emphasize, however, that large municipalities across the
nation are successfuily tailoring their firearm regulations to meet local needs, and in Cleveland,
this strategy is working. As the next chart demonstrates, the number of violent crimes in

Cleveland per 1,000 people has steadily declined since 2006.

Violent Crime in Cleveland, 2006-2009"

2006 2007 2008 2009
Population 452,759 439,888 433,452 429,238
Violent crime 7,004 6,444 6,193 5,975
Violent crime per 1000 people | 1547 14.65 14.29 13.92

While Cleveland is improving, it is by no means safe. As mentioned above, 67 of the 116
homicides in Cleveland in 2009 were caused by firearms. Unless this Court affirms the appellate
court’s decision that R.C. section 9.68 is not a general law, there is a real possibility that R.C.
section 9.68 will undo all of the work that the Cleveland community has done to reduce gun

violence in its communities.

11 2006: Federal Bureau of Investigation, 2006 Crime in the United States, at
http://www.fbi.gov/ucr/cius2006/data/table_08_oh.html (last visited June 21, 2010).

2007: Federal Bureau of Investigation, 2007 Crime in the United States, at

http://www.fbi. govlucr/ciu52007/data/table_08_0h.htm1 (last visited June 21, 2010).

2008: Federal Bureau of Investigation, 2008 Crime in the United States, at
http://www.fbi.gov/ucr/ciusZOO8/data!tab1e_08__oh.html (last visited June 21, 2010).

2009: Federal Burcau of Investigation, 2009 Crime in the United States Preliminary Annual
Uniform Crime Report, at http://www.fbi.gov/ucr/prelimsem2009/table_4.html (last visited June
21, 2010).
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VI. CONCLUSION

Preemption and the statewide concern doctrine are not valid methods of determining
whether a local ordinance should be repealed. The home-rule conflict analysis is the only
constitutionally sound avenue through which this Court may determine the status of Revised
Code section 9.68, and applying this analysis, this Court should find that section 9.68 is not a
general law. There are numerous gaps in Ohio and federal firearm legislation, and violent crime
simply affects larger cities such as Cleveland differently than small and rural cities.
Municipalities within Ohio should be able to take legislative steps to provide for the safety of
their own residents. This kind of knowledgeable, local approach to solving local problems was
precisely the situation for which the Ohio Home Rule Amendment was designed. Unless this
Court upholds the Eighth District’s ruling, R.C. 9.68 will eliminate at least 80 ordinances passed
by at least 20 local Ohio communities according to their unique needs.

Accordingly, amici curiae respectfully request this Court to affirm the Eighth District’s
finding that Revised Code section 9.68 is not constitutional so as to allow Cleveland and other
Ohio municipalities to continue to enforce and enact local firearm regulations that do not conflict

with general laws of the state.
DATED: June 28, 2010 Respectfully submitted,

BINGHAM MCCUTCHEN LLP

William F. Abrams
Attorneys for Amici Curiae
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L INTR_ODU&TIO_N
Amici curiae on behalf of Aiaellaﬁt éify of Cleveland, Ohio.(“the City”)'ur_ge this Court -
to grant the City’s request for déc-l'ar'ato_fy reli-_ef by finding that. Révi%éd_(lode 'Se_ctionu 968 |
_ ‘.Vcontravene.s thf_: Home Rule A'méndméht of the Ohié- Consﬁfution because it p‘fééiudes lop_al
reguléltion of ﬁreaﬁns in tﬁé absence of conflicting generai. laﬁ. | |
The Home Rule Amehdfnent of the Ohio Co'nstitution éxpressly zC.g,:ram:s muhicipali:ties the
' authoriﬁr to adopt and e_nforce.wit'hin. their boundarie.s pblice regulations 'thaf do not -;‘éonﬂict” |
with a “general” law of the state. A state law that act's_énly to limit a municipality’rs local
constitutional poliée power — that iS', .by creating 5 legislative void that only the stafe cah fill —

© is not a “general law” and is thus unconstitutional.

In Decémber 2000, tﬁe.Ohio General Assembly'paSsed Sub. ILB. No. 347, ti?led

, “Fireétrms;Conceal Carry Licenses,” whiéh includes revisions to the state’s concealed weapon
licensing schem@l and R.C. section 9.68. Secﬁdn 9.68 seeks to preer’npi.; — through nothing more
‘than a statement to this effect “__ the mimicipal exercise Qf loéal p__olice regulation by permitting. |
only »stét.e and federal authorities to .goverh in.the field of firearm con;crol within Ohio.. R_.C.
Section 9.68 does not enact a “general” lkaw_.' Therefore, :because R‘C.. section 9.68 isnota
general law énd instead merely ﬁmits- municipalities® (inciuding Cleveland’s) éonstitutional o
'home_ ruié authority, it is uﬁcohstitﬁtion_al. - | |

| | Through ‘this‘ brief, _eaéh a}nicus supplemehts '_the City=0f Cleveland’s position be
prox.}iding: (1) the history and policy “be-hih'd Ohio’s adpiﬁtioﬂ of its Home Rule Amendment; (2) '
a ‘c'o'mparisoxl_l of Ohio’s Hoﬁmc’ Rule to similar proVisiQns from other stat_es;:'(?;) a hist_ér’y of cases |

: 'ébnstruing Ohiois "Ho'me'Rule'; and (4) releva-n.t‘ statis_tics*ﬁhat illustrate the 'ﬁec’essity of aliowing -:.

L dmici are not asserting that the state’s concééled carry laws are¢ invalid.
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local governmerlts to decide whether-and how to regulate ﬁrearrrls based on the unique needs of
their commumtres g Through these pomts this brief demonstrates: (1) the hlstoncally strong
presumptlon of the validity of Ioeal ordmances under Home Rule in Ohio; (2) the broader scope,
of autho_rtty_ granted_to mumelpahtres under Ohl_O s Home Rule as compared to preemptren of
local gevel_:nment autherity by other _states;. (35 the long Iristory' of upho-ldirjg Ohio o.rdinanees
enacted under Honﬁé Rule; and (4) the real and concrete need for local 'regulati:on of firearms in

~ Ohio.

IL STATEMENTS OF INTEREST OF AMICI CURIAE

- Amici curiae are Legel ._Con_imunifty- Against Violence, Ohio Coal.ition.Against Gun
Violence Brady Center to P-revent Gun Violenece, Coalition to Stop Gun Vi-olence States United :
to Prevent Gusnt Vlolence Violence Policy Center, Clty of Akron, City of Columbus, City of
Dayton C1ty of DPublin, City of Kettermg, Crty of Parma, Vrllage of New Albany, and Clty of
'Shaker Herghts Each amicus is actively. engaged in efforts to reduce the costs that gun- v1olence
inflicts upon local, both rural and urban, communities. The Statement of Interest of each amicus

is included in the attached Appendix of Amici Curzc_re _(“AA”) as Tab 1.

Amici curiae submit this brief pursuant to Ohio Rule of Appellate Procedure 17 to seek a -
. statement by thls Court that the state recogmzes in the absence ofa eonﬂletmg general law, the '

constltutlonal authority given to local mummpahtres to enact ﬁrearm regulatrens

-2 “Firearm. regulatrons ” “ﬁrearm control,” or “the ﬁeld of ﬁrearms” refers to the ownershlp, _
- possession, purchase, sale, transfer, transport, storage, or keeplng of any firearm, part of a
, ﬁrearm its components, and its ammunition as referenced inR.C. sect10n 9. 68(A)
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L. - STATEMENT OF THE CASE AND FACTS |
Amici curiae hereby adopt, in its entirety, and incornotate by reference, the Statement of
the ‘Case. and Statement of the Facts contained within the Appellant City of Cleveland’s Merit '_
'B'rief. - Amiei Euriae add the following as a backdrop for the brief:
' ,‘ L In 2005, the most recent year for which statistics are available, guns took the lives
‘of 30,694 Americans in homicides, suicides and unintentional shootinigs. This is

the e%uivaient of more than 84 deaths each day and more than three deaths each
- hour” .

= 1n2005, 1,116 deaths oceurred from firearm-related injuries in Ohio*

*  From January 1 2009 to March 16, 2009, 28 of the 39 homicides throughout
Northeast Ohio were eaused by firearms. §

IV HISTORY AND POLICY OF THE HOME RULE AMENDMENT

Under Ohio’s Home Rule Amendinent municipalities in Ohio have -autonomy in the
, management of their local affairs, and may regulate within their bounds unless a looal enactment
conflicts W‘lth a general law of the state. To-fully appreciate what this means, it is helpfui to look
. at the history of | and policy behind the source of that _authority, an’d also to compare the relative
“strength” of Ohio’s home rule proifi'sion to that of similar provisions in other states.

Ohio’s Home Rule scheme is set forth in Article XVIII of the Ohio Constitution. Of
:particular relevance section 7 of the amendment — the “Home Rule™ prov131on — prov1des

“Any municipality may frame and adopt or amend a charter for its government and may, sub]ect

2U. S Department of Health and Human Serv;ces Centers for Disease Control and Prevention,
- National Center for Injury Prevention and Control, Web-Based Injury Statistics Query &
- . Repoiting System (WISQARS), WISQARS Injury Mortality Reports, 1 999-2005 (2008)
- (hereinafter WISQARS Injury Mortality Reports, 1999:2005), at
‘http://webappa.cde. gov/sasweb/n01pc/mortrate10 sy.html, AA, Tab 2.
4 WISQARS Injury Mortality Reports, 1999- 2005, at .
hittp://webappa.cdc.gov/sasweb/ncipe/mortrate10- sy: html. AA, Tab 3.
3 http //www cleveland com/datacentra]/mdex ssf/2009/01/northeast OhIO homlcides html AA -
Tab 4. _

Page 3 - o  BRIEF OF AMICUS CURIAE IN SUPPORT OF
o - PLAINTIFF AND APPELLANT CITY OF CLEVELAND



- to the provisions of Section 3 of thlS article, exercise thereunder all powers of local self- -
government ” Ohio CONST art. XVIIL § 7. Sectmn 3 of the article further pr0v1des that

“[m] unicipalities shall have author1ty to exercise all powers of local self-government and to

' adopt arid enforce within theit' Ii.r_nits such local police, sanitaty and other similar reguletions, as’

 are not in conflict with the general laws.” Ohio CONST. att. XVIIL, § 3.
A.  Home Rule Amegdment Was Enacted To Provide Necessary Polijce Power

Article XVIIT was ad.epted in 1_912. The extent to which it vested nearly plenary power
m mﬁnicipal governments was a significant deﬁartﬁre frem the prior situation, when mttni'cipa-l '
corporations in Ohio were “creatures of the General Asserﬁbly and agencies of the state.” '
Geo’rge D. Vaubel, Mul.l.icipal Home Rule in Ohio (“Vaubel”), 3 0uiON. U. L.REV. 1,12
(1975).5 Municipalities .hed no inhere‘nt p.owers; tﬁey poss.essed only powers that were expressly
‘granted by statute —or that could be “clearly implied” ﬁ'om. the express grant — and the powers
necessa.ry.to carry out those express pqwere. Bloom v. City of Xenia, 32 Ohio St. 461, 465 |
-(_1-877); John E. Gotherman, Municipal Honge_ Rule and Charters 27.(citi1l1g 1 Dillon, Municipal

Corporations 449 (Sthed. 1911)). Legislative gmnts of 'murticipal authority were strictly -

construed. Where it was_uncertain__whether-a muﬁicipality possessed a certain power, doubt was
to be res'olved against it, See Btoom- -ﬂ32 Ohio St. at 465.

The effect of this legislative scheme was that mun1c1pal1t1es facked authonty to enact
even the most basic ordinance mtheut leglslatwe ‘permission”™ from the state. For example, in

Ctty of Ravenna v, Pennsylvama Co., 45 Chio St 118, 126 (1887), the court held that the City of |

6 Vaubel' ProfesSor of Law Emeritus at Ohio Northem University Law School, has written
extensively on the topic of home rule in Ohio. See, e.g., Municipal Home Rule in Ohio (pts. 1,2,
3,4&5),3 OHION.U. L. REV. 1(1975), 3 OHIO N.U. L REV. 355 (1975), 3 OHION.U. L.
REV 643(1976), 3 OHIO N. U.L.REV. 1099 (1976), 3 OHIO N.U. L. REV. 1376 (1976)

7 Avallable at http //www vanwer. org/' gov/charter-article. htm
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Ravenrra could not enact an ordinance requiring ttre rraillroad to-post a watchman to stand guard at
.' a dangerous intersection to warn “teams and fo_ot passerlgers” when trains were appr‘oaching.. :
The power to reqmre such a safeguard was clearly “in the nature of pohce power » but that
_ power was vested excluswely in the state unless the state conferred that power on the Clty by
statute. [d. at 121. | |
Although lack of _poﬁee power became untenabte for cities and unwieldy for the state,
early efforts to strea'mline the delegation of authority to .’the growing numb_er of mumicipalities

failed. Toward the turn of the century, a populatlon -based mumcrpal classification system was

- 1mplemented but was struck down in 1902 by the Ohio Supreme Court as a violation of the-

co‘nstitutional re_q.ui__rement of uniformity of laws. See State ex rel. Atty. Gen v. Beacom, 66 Ohio - |
-St'. 491 (1902); State ex rel. Kﬁisely v. Jones, 66 Ohio St 453_(1902). A Municipal Code was
_qriicldy enacted to ﬁii the Void but it soon became clear that this, too, W’ould be “inadequate to
 serve as a framework for all Ohio mumcipalltles ” Vaubel, at 13. Many urban progressives had |
long argued for greater municipal autonomy as a means of enabhng political, economic, and
social re‘form in Ohio’s .cities, and that call grew louder. See Barbara A. Terzian, Ohio ’s_
-éomtttutioﬁal Conventions and Constitutions, in THE HISTORY OF OHIO LAW 63, 768 112
(Mrchael Les Benedrct & John F. Winkler, eds. 2004) see also Federal Gas & Fuel Co. v. Czty

. ofColumbus, 96 Oth St 530, 533 (1917)

2In Federal Gas Judge Wanamaker unphed that cotirts had been wrong to deny that
" municipalities had inherent authority all along (i.e. even before the amendment of 1912). Id. at
1532, He cited favorably “the very able opinion of Judge Thurman” in Cass v. Dillon,2 Oth St.
~ 607 (1853), which had pointed out that municipalities had existed long before the Ohio ‘
Constitution and held that they should not be. understood to be dependent on that mstrument or
the leglslature for power: Id. at 533. _ . .
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B. . Policies Uﬁderlying Home Rule .
These calls for reform culminated in the proposal of a constitutional amendment at the
a Ohio. Constitutional Convention of 1912. The underlying policy objectives of the amendmeht, as.
stated upon its proposal to the convention, were to confer “apon cities for the benéfit of those
E Wﬁo live in cities control over those things peculié_r to the cities and which concern the cities as
- distinct from the rural communities.” Vaubel, at 14 (citing 2 OHIO CONSTITUTIONAL
CoNVENTION., PROCEEDINGS AND DEBATES 1433 (1913) (“Co'nventior_x”). More specifically, the
drafters itended:

[T]o draw as sharply and as clearly as possible the line that

separates general affairs from the business which'is peculiar to

- each separate municipality[;]. . . to draw. . . a line between those

two things and to leave the power of the state as broad hereaﬁer

with reference to general affairs as it has ever been, and to have the

power of the municipalities on the other hand as- complete as they

" can be made with reference to those things which concern the
mumclpalmcs alone, always keeping in mind the avoidance of
conflict between the two as far as possible. Id.
In short, the scope of muiaicip'al power was to be such that each municipality would be
“as nearly autonomous locally as possible.” Vaubel, at 17 (oit_ing 2 C'ONVENTION at 1439). The
oropo.sal was apparently well-received. Article XVIII — “Munieipal Corporations” — was
adopted.
The combined effect of Article XVIII's provisions was a significant chahge in the

‘meéchanics of municipal governance and power vis-3-vis the staté, and Ohio courts have, for the

most part, recognized it as such’ According to Vaubel, the effect of the amendment was to

: See e.g., State ex rel. Hackley V. Edmonds 150 Ohio St. 203 212 (1948) (the intent of the.
writers of the amendments was to give “the broadest possible powers of self-government in’

- connection with all matters which are strictly local and do not impinge upon matters which are of
a state-wide nature or mterest”) Czty of Youngstown v. First Nat'l Bank of Youngstown 106 '
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reveree the historic presurhp’;ion 'againet municipal pbwer. See Vaui;’)ei; at 15 n.14 (citing2

N CONVE.I_\-'ITI.ON at 14395 1446, 1458). Where befere a m_unicipa_lity could regulate only if egﬁressly:
'_-author'ized te do so by the Generai Assemlﬁly, it hew eouId regulate urﬂess'tﬁe state enacted e
posmve law speciﬁcally confhctmg with the local enactment See City of Youngstown v. Evans
I121 Okhio St. 342, 345 (1929) ThlS authorlty is understood to be “Self-executmg, residing not:
in a legislative gran_t_, but in the.Constltut;on itself. State ex rel. v. Durant, 2 th,L. Abs. 75 (Ct.
App. 1923) '(“Section. 3 of Art XVIII of 1I:.he_Cons’titu_tion gives all muniCipali_ties the power of
local Self—goverﬁmenf and such grant is self executing and ﬁo legislative action is necessary to

make it available.”) (citing Perrysbzgrg (Vil) v Ridgeway, 108 Ohio "St. 245).10

C.  The Sui Generi; QuaiiQ Of Ohio’s Heine Rule
“Home Rule” does not mean the same thing in every state, and the_re is no formula
allowing Tor easy comparison of different state laws that preempt or authorize local laws.
_. A‘Nonet‘h'eless,' when set against siﬁa_ilar ﬁrovi'sions in .other state constitutions, the lan.guage of
Ohio’s Home Rule provision stands out in two signiﬁce;nt respects.

First, gs ﬁoted_above, munieipésl?authority in Ohio is seif—executing. It exists independent. '
of authorizétioh by the state Geﬁeral Assemlgly. In some states, however, municipalities can |
 exercise only those powers tﬁa_t are conferred by the state legislature. Coﬁhécﬁcut’s-constiiuﬁoﬁ
provides, fo;‘ example, that “the .gen_e_ral assembly shall by general'la“lr delegate such 1egis1ative

“authority as from time to time it deems appropriate to towns, cities, and boroughs relative to the

~Ohio St. 563 575(1922) (notmg that the amendment “enlarged” what the court aIready
“understood — wrongly, perhaps (seep. 15) —to be an expansive inherent authority) _ _
" The Durant court defended this authority, holdmg that “the modern tendency has been more .
and more to sustain such enactments [as the zoning regulation at issue there]. As the populatlon
in cities increases, the protection of health and welfare of the inhabitants requires supervision.
and such enactments cannot be made without some sacrifice of individual rights of the
- 1nhab1tants ” Id. o :
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powefs : o‘rganization and forin of govemrnen't of .sueh poli-tlcal subdivi.sions‘..” Conn._.CONST. art
- X, § 1 Missouri does the same. See Mo CONST. art VI § 19(a) (“Any c1ty . shall heve all
powers whlch the general assemny of the state of Mlssoun has authomty to con_fer upon any city,
_ -prov1ded such powers-are not limited or denied. . | . by statute: ”)

Second the language of Ohio’s home rule prowsxon does not subj ect local authority to’

'. broe'd preemption simply by a legislative proclamation. Thls, too, is exceptional, even emong
states where municipal author1ty 1§ self-exeoutmg For example 1l1 Illmms mum(:lpal authority
is sn:mlarly rooted in the const1tut1on and “subject only to hmitatlons set forth therein. Ill
CONST art VII § (6)(a). Butone such const1tutional “hmltatlon isthat a mumclpallty may
exercise power only “to the extent that the General Assembly by law does not speclﬁeally l1m1t
the concurrent exercise or speczj‘ ically declare rhe State's exercise to be exclusive.” 1d. at
§(6)(h)(1) (emphas1s added). Pennsylvania is another example There, “[a] mumc1pa11ty mayr
exercise any power o1 perform any function not denied by. . . the General Assembly at any time.”
.Penn CONST art IX, § 2 (empha51s added)

Nothmg in the Ohio prov151ons on the other hand suggests that thé state can broadly
“exclude” a municipality from an area of regulatmn or “deny a mummpallty authortty
otherwise granted to it by the Constltutiorl creatmg a legislatwe vo1d that only the state can fill.
Rather, “[m]umelpahtles shall have authorlty to exercise all powers of local self-government and
to adopt and enforce within their limits such [read: all] local pohce, sanitary and other similar
regulatlons as are not in conflict wu‘h the general laws.” Ohl() CONST art, XV 1118 § 3
(emphases added) This means that to “preempt” local regulatlon the state must enact a p031t1ve B
'law that, though “general” in its apphcatlon is necessanly SpeCIfic in its scope. Even then, such

: -'a law “preempts” only those local laws that are in ‘direct eonﬂ1ct with it. All others remain valid. )
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See thlage of Lmndale V. State of Ohio, 85 0h10 St. 3d 52, 54 (1999) (cﬂmg Srruthers v Sokol
108 Oh10 St. 263 (1923) (“Mummpallties in Ohio are authorlzed to adopt local police; samtary
and..qther similar regulations a-nd derive no. authorit_y frem, and _are subject to no limitations of, '
the General Assembly, e)teept that such ordihances s‘hall not be in cen'ﬂi.ct.with general laws.”);
see also City of Canton v. State, 95 Ohio St. 3d 149, 2002-Oh10 2003, 766 N.E. 2d 963 (2002)

: (settmg forth the four-prong test dlscussed in Part V(C) below, the third prong: of which is that
the state law must be a “regulatxon rather than an act that purports to grant or [imit local power), :
'fhe practicai rattiiﬁcations of this are significant. Fot an oversimpliﬁed example,
eonsider the following hypothetical: A munieipality is concetned for the safety of pedestrians on

a partlcular 51de street where the current speed limit is 25 miles per hour. In Connecticut, the
' elty could only lower the speed hmlt if the state had- expressly authorized it to do so.'! In
o Illinois, a city would have plenazy authorlty to lower the speed limit, but the.s_tate couid actto
_ take that authority away by simply stating that it would regulate speed on all state readways. In
contrast, a city in Ohio could act to lower the speedlitnit unless and until the state had
speeiﬁcaiiy acted to set the speed limit on all such etreets to 25 tniles per heur so that a local law

~ reducing the limit would directly conflict with it."”

: "t has done so at CONN. GEN STAT, §14-218(a) (2009), which states, in part: “The traffic

authorlty of any town, city or borough may establish speed llmlts on streets, highways and

~ bridges orin any parking area for ten cars or more or on any private road wholly within the

municipality under its jurlsdietlon prov1ded such lirit on streets, highways, bridges and parking

areas for ten cars or more shall become effective only after-application for approval thereof has

been submitted in writing to the State Traffic Commission'and a cemﬁcate of such approval has.

- been forwarded by the commission to the traffic authority. ”

Ry reality, and in- contrast to the arena of firearm regulation, the Oh10 leglslature appears to
‘have enacted legislation in this area. For example, the state has set not only specific maximum, -

* ‘but also minimum speeds on most roadways such that any lower limit set by a municipality

~ would be in “direct conflict” and thus preempted. See OHIO Rev. CODE § 4511 21(B)Y(D(®
‘stating that it is “prima-facie lawful” for a motor vehicle to travel at: speeds not exceeding those,
:subsequently spemﬁed and that if a locality believes this to be unsafe it can by resolution
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Thus, Ohio’s Home Rule provisions achieves the sfate'd goal of making Ohio
rﬁunicipédities “nearly as autonomous as possible,” (Vaubel, at 17 (citipg 2 CQNVENTION at
1439)) both in the absolute sense, and also relative fo other states’ statutory schemes.

V.  THESCOPE OF HOME RULE AUTHORITY

The-plair.x.lengl_xage of the Home Ru.le_'Amendment states that munieipalities can legislate
only with respect to locai aﬁ’airs “within theirr.iimits.” They can_m')t enact regulations the imeact :
of which, in form or function, necessarily extend beyond_ their boundarics so as to infringe on
other municipalities’ respectis/e eXercise of the same.authority. tho CONST. art. XVIL § 7.
The provinee of these more general affairs is the:efere that of the state. The amendment irs
s.imirlarly e)eplicit in prdhibitirig a municipality ﬁ;om_. eﬁecting legislation that “eonﬂict[s]” with
.‘the state’s general laws. Jd. At issue here, then, is What ‘consti’tutes a “general law” of the state

sufficient to “conflict” with, and-thus curb, this otherwise expansive local authorify.

: -'A. ~ Early Cases _

- In general, courts have_li_berally conStfued the Home Rule Amendment to “graﬁtﬂ to
mﬁnicip’ali‘ties as _full and complete auidh‘ority to e-xefcise all powers as it is possible to grant them
w1th0ut erectmg each mumc:pahty into an independent soverelgnty, wholly scparate and apart
'from the state.” Cleveland Tel Co. v. C;ty of Cleveland 98 Ohio. St 358, 380 (1918) (emphasis
' ‘ added) see also Vaubel at 17 (“[C]ourts have broadly held that the Home Rule Amendments and
; the unplementmg statutes passed under them are to be hberally construed so that the obg ectwes
'sought by their adoption might be galned”) (eltmg Ctty of Akron v. Zeisloft, 22 Oh10 N P. 533

541.-42 (C._P.' 1920);.—State exrel. Bazley V.. Gear_ge, 92 Ohio St. 344 (1915)).

- request the responsﬁ)le state ofﬁcxal to “determine and declare a reasonable and safe prlma:fac1e
speed limit.” : :
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Specific examples of courts’ implementation of this -mandate abound.- In Y_oungstde v. '
' Evans supra for example two defendants challenged conv1ct10ns under local ordrnanees for
transportmg 1ntox1cat1ng llquors Youngstown 121 Olno St. at 342, The defendants argued that
‘the ordmances conflicted with R. C section 3268 whlch authonzed mun1c1paht1es to 1rnpose a
ﬁne “not [to] exceed five hundred dollars“ or imprisonment “‘mot {to] excee_d six months’ -for
ordmance vrolatmns Id at 344. The local ordrnances n questlon provided penalties in excess
of these limits. /d. The Court upheld the convictions, ﬁndmg that section 3268 d1d not prescnbe
a rule of conduct upon citizens generally but rather acted as “a limitation- upon law making by
municipal legislative bodies.” Id. at 345. Emphasizing the point that the general law must
specifically conflict with focal legislation, the Court held that the purpose of the Home Rule
Amendment was to:
clothe mumcrpahtles with power to prescrlbe rules of conduct in
all matters relating to local police, sanitary, and other similar
regulauons where no rules had been prescribed by the General
Assembly; and, as to the matter where the General Assembly had
theretofore or might thereafter prescribe rules, the municipal

‘ordinances and regulations would be effective only so far as
consistent with general law. Id. at 347-8.

_ Similarly,'in Villagé of W. Jejfer._s'on v. Robinson, 1 Ohio St. 2d 113 (l965), an
: encyclcpedia salesman appealed his conviction for violating a local ordinance that banned
sohcltatlon ata pnvate re31dence without a request or invitation from the re51dence owner or

_occupant The salesman. argued that, by banning this form of schcrtatron the ordinance

: conﬂlcred w1th R C. secnons 715.13 and 715.64, which perrmtted mumc1pa11t1es to grant hcenses o

, ‘for door-to-door sa.lesmen Id at 115. The Court found that the state laws only granted and
lnmted leglslauve power to mun1c1pal1t1es Id at 118 Because general laws under the Ohio

,Constltutlon were defined as “statutes seiting forth pohce samtary ot other smnlar regulatlons
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- and not statutes which pufport only to grant or to llmit the legislative- [police] powers of a
mumc1pal corporauon sections 715 13 and 715.64 were not con31dered general laws. Id
'V‘Therefore the local ordmance was not in conflict with any general law and the conviction for

violat‘ion_ of the ordinance was upheld. Id.

B. _More Recent Cases
As Ohio courts continued to reco gnize. that local goVemrnents wete in the l)est positionto
tailor fegulations. to the needs o_t‘ their own citizens, Ohioc'ourts used the carly cases as a
foundation to continue upholdi'ng local ordinances under the Home Rule Amendment. For
example, in Village of Linndale v. State, Supr;a the Village of Linndale and twenty—four other
| mumc1pal1t1es were proh1btted from enforctng their own local speed and weight lumts on
porttons of inferstate freeways W1th1n their Junsdtctlon because of R.C. section 4549.17, a statute
. that precluded local law enforcement from issuing speed and excess weight t1ckets on freeways
i certain situations. Linndale, 85 Ohio St. 3d at 52- 53 The Court concluded that the state law
- did not 1mpose any spe01ﬁc speed or welght standards but 1nstead found that certain cities would
not be pernutted to enforce their own traffic laws in their _]U.I'lSdlCtIOIlS Id. at 55. Because it did
not prescrlbe arule of conduct upon c1tlzens generally, “it unconstituttonally 1mp1nge[d} on the

.home-rule powers of the affected municipalities.” Jo

In Fondessy Enterprzses Inc. v. Oregon 23 Ohio St. 3d 213,214-16 (1986) a local
_7 ordmance 1;egard1ng the momtonng of hazardous Waste landfill facilities located w1th1n city
hrmts was challenged because of R.C. sectwn 3734 a statute that prevented addttmnal zomng .
| 'con,dmons on hazardous waste fa0111t1es Despite the Court 'S prevmus declarat1on that the state :
'statute ‘was a general law the Court held that the local ordmance did not “alter 1mpa1r or l1m1t
the operatlon of a state—hcensed hazardous waste fac:lhty” and therefore was not m conﬂwt w1th
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the statute. d. at 217. The Court emphasized that because the authority of municipalities to
-~ enact local police regulations was derived from the state Constitution and not from any
_legis_iativc, grant, “the. same police power cannot be extinguished by a legislative provision.” Id.

o at216.

Further, in Mentor Green Mobile Estates v. Mentor; 1991 O‘h'io' App. Lexis 4052, at
#1.2 (Ohio App. Ct. Aug. 23, 1991), plaintiff mobile home park disputed a local ordinance
- which permitted eight mobile home units per acre instead of the twelve mobile home units per
acre allowed by R.C. section 3733.02. The court held:
Because the power of a home rule mumc1pa11ty was to be derived
_from the Constitution, the laws of the municipality would be every
bit as authoritative and effective as a state law so long as the local
law did not diminish the general state law: It is not intended to
invade state authority in the least, but to make clear that the
municipality has the right to enact such local police, sanitary and
other similar regulations as are not in conflict with ‘general-
laws. . . . A city can not make them less strict than the state, but it
can rnake them more strict.” /d. at ¥10-11 (citations omitted). -

Because the local ordinance did not permit something the state prohibited, the city’s stricter

- requirements were found to be within its constitutional power of home rule. 7d. at *1 1.

| C. City of Canton Test '
These cases provioed a fra.meWork for the four-part test now used to determine Whether a
scate statute at issue is “general” law, and thus in “conﬂict” with a local 'ordinance -Canton 95
- 0]:110 St. 3d 149, 2002 Oh10-2005 766 N.E.2d 963, § 21 In Canton a local ordmance banned
' '-placement or use of manufactured homes as pr1nc1pal or- accessory structures for re31dent1al use.
| ':"Id aty 1. Soon after the ordlnance was enacted, R. C section 3781. 184 took effect to prevent
local governments from proh1b1tmg the locatlon of" certam manufactured homes in areas where
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slngle-fami.ly homes were ‘permitted.{ Iid atq]2. In eonsidering prior cases that interpreted tlre
écope"of Home Rule, the Canton C.ourt held that a'state statute isa g_enerul law, andlthus i.n'
conflict with local ordmanees enacted under Home Rule authonty only if it: (l) is part of a

. statewrde a.nd comprehenswe leglslative enactment; (2) applies to all parts of the state alike and
operates umformly throughout the state; (3) sets forth police, samtary or similar regulatxons
rather than grantmg or limiting municipal leglslatwe power, and (4) prescribes a rule of conduct
_ upon citizens generally Id. at§21. After artlculatlng and applymg its four—part test, the Court
found that section 3781. 184 “Istruck] at the heart of mumc1pal home rule” and held it .

unconstitutional under Horne Rule. Id. at 9§ 38.

Conversely, the Ohjo Supreme Court struel( dowu an ordinance enacted by the City of
_Clyde that proh1b1ted the carrymg of handguns in city parks thoans for Concealed Carry, Inc.
V. Czty of Clyde 120 Ohio- St. 3d 96, 2008 Ohio- 4605 896 N.E.2d 967 (2008) The Clyde
court found that the local law was invalid because- 1t conflicted with secnon 2923, 126, Whlcll
allows concealed weapon hcense holders to carry concealed weapons anywhere in the state, with
limited exceptlons Id. The court reasoned that section 2923.126 meets all of the general law
conditions-set out by the court in Canton.and found a conflict because the local law prohibited
' earrylng a firearm in a city park whilc the state law allows licenseeé to carry-anywhere in the
state. Id. at § 53. As stated above amici are not asserting that sectlon 2923 126 or other
concealed carry laws are invalid. Rather, amzcz argue that sect1on 9.68 is unconstitutional
‘because it purports to preeimpt local regulétion of .ﬁrea;rms_ where no eonﬂi_cting general law

. exists.

1 While amici are not. contestmg the decision in Clyde or challengmg the concealed carry law,
some of the amici may not necessarily agree with the demswn in Clyde.
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VL " EXERCISE OF POLICE POWER UNDER HOME RULE

As illustrated threugh the timeline of cases above, Ohio courts have broadly interpreted -

land long adhered to the pohcy behind Home Rule by rulmg in favor of mun1c1pa11t1es that govern
'pursuant to their constltutlonal authority Itis thls same sui generls quahty of Ohio’s Home Rule”
Amend-nient that has permit_ted mun1c1pa11f1es to enact a-nd enforce ﬁrearm regulatlens in

accordance to their residents’ needs.

A, Statlstlcs Show That Local Flrearm Regulations Must Reflect The Needs Of
Local Residents

Altheugh gun vioi_enee concerns me.ny'Ohio communities, the _stafe has largely avoided
re_gulatirig ﬁ.r-earms._ Just béfore the_ Genefel Asser_nbly_’s enactment of Sub. H.B. No. 347, Juétiee_
| O’Ce-nnor exénﬁned Oh’_id’s firearm reguiations and s‘peeiﬁcally found that, in comparison to
: other states, “Ohio has barely touched .upoh the subject of ﬁrearm possession, use, --t_rah—sfer and
(.)WIIGI."Ship.’.’ Cipc?nnati V. Ba;kin', 1 12 .Ohio St. 3d 2?9, 2_006-Ohi046422, 859 N’.E.Zd 514,953
- (2006-)' (coﬁcurring_ opinion by Justice O’Conner), Justice O’Connor further observed that
: beeause Ohio legi_slatiOn enly adc',ifessed a “handful of areas in regard to _ﬁrearms. ..

. [m]unicipalities have been left to fill in the gaps left by Ohio law. .. .” Id.

| .Because urban communities generally experience higher criﬁe rates then their rural
eounterparfe, munic’ipélities cthse to regulate firearms in differeﬁt ways. For e;eample,
. Zanesville, which is centered fn e.rlargely rural area, has erime rates that are _mueh lower than
- those of C{ev_el_and. Zenegville has enacted only thirteen ordinances on weapons and explosives. .
In COntrast? Cleveiémd’, w_hit-:h is plagu_ed by rgun irioleeee; has _four chapters of laws dedicated o .

firearms, assault weapons, handguns, and explosiVes that total 46 ordinaﬁees‘.
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The disparity be_tween the scope of ordinances is fitting when pepl._llaﬁ.on and crime
sta_tistlcs from.eacll city are examined,' The chart below shows the numbef of v.iolenlz crimes
_reported by the Zanesville and Clevelelld Police Departments, and'total violent crimes reported
in Ohio."* This demonstrates Why, Vas an urban commlmity, Clevelahdl may desire a greater range

and higher number of firearm regulations than a rural Ohio comnlunity such as Zanesville.

_ ‘ _ Zane_sﬁlle - Cleveland - . Ohio ,
Year | 1980 | 2005 | 1980 | 2005 1980 | 2005
Population 28,600 | 25,335 | 572,657 | 458,885 |10,766,808] 11,470,685
Mulﬂer/l\flanslaughter 0 0 269 So110. 871 |- 590 1
fRape ] 8 12 | 703 | 488 | 369 | 4671
Robbery 1 72 a1 | 6802 | 3744 | 24082 | 18673
Aggravated Assault | 33 | 13 | 3696 | 2088 | 24997 | 16228
Total Violent Crime 13 | es | 11470 | 6430 | s3ea6 40,162
Percent of Violent 7 - _ . | o ‘ :
Crimes in Ohio . 021% | 0.16% | 21.40% | 16.00% | NA | NA

In contrast, Akron is con51derably more urban than Zanesv1lle yet not as large as -
Cleveland Wlth its population and crime statistics (shown below) falhng between those of

Zanesvﬂle and Cleveland Akron proportlonately enacted 29 firearm ordinances.

/

1 Statistics obtained from The Disaster Center
- (http://www.disastercenter.com/ohio/crime/9823.htm,
hittp:/fwww.disastercenter.com/ohio/crime/10016.htm,
http://www.disastercenter. com/crime/ohcrime. htm). AA, Tab 5.
13 Statistics obtained from The Disaster Center
(http://www.disastercenter.com/chio/crime/9912.htm,

- http://iwww. disastercenter.com/ohio/crime/10016.htm,

_ http Iwww. dlsastercenter com/crune/ohcnme htm) AA Tab 6.
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Akron - Cleveland Ohio

Year 1980 | 2005 | 1980 | 2005 | 1980 | 2005
{Population 1237.005 [212272] 572,657 458,885 | 10,766,808 | 11,470,685
MurderMansltaughter| 27 T 27 | 260 | 10 | st | 590
[Rape 178 | 200 | 703 | 488 | 3696 | 4671 |
Robbery 536 | 625 | 6802 | 3744 | 24082 | 18673 |
[Agaravated Assauie | 421 | 433 | 3.696 | 2,088 24,997 | 16228
Total Violent Crime | 1,212 | 1,285 | 11,470 | 6430 | 53,646 40,162
|Percent of Violent | 1 |
Crimes in Ohio 230% | 3:20% | 21.40% | 1600% | NaA | wA

~ This comparison shows that the majority of crimes in Chio are committed in urban areas.

~ The chart below further suppérts this. It shows crimes committed in Toledo, Cincinnati,

Columbus and Cleveland in 2005 Cumulatively, the percentage of crimes in Just these four

- cttles amounts to half or 50.01%, of the crimes comrmttcd that year in Oh10 as'a whole 18

It

becom'es .apparent,_therefore, that crime in Ohio’s many ‘more rural commumtles is less

pervasive, and that, consequently in those communities there has been less of a call for local

_ﬁrearm' regulations than fhe_ir urban counterparts. Further, while it is logic.al that smaller

communities with less crime may enact fewer firearm ordinances, as demonstrated by the

Breadfh of the Home Rule Amendment, the decision on which firearm ofdinances to enact is for

" those communities to make.

16 Statlstlcs obtamed from The Disaster Center

- (http://www.disastercenter: com/ohio/crime/9726.htm,
http: [iwww.disastercenter.com/ohio/crime/10015. htm,

_http://www.disastercenter. com/ohio/crime/10017.htm,
http:/fwww. disastercenter.com/ohio/crime/10016:him,

' hﬁp /www., dlsastercentcr com/cnme/ohcnme htm). AA, Tab7.
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_ _ .Tol._e-d'o | Cincinnati Columbus Cleveland - Ohio
P‘opulaﬁmi | 305,107 | 314202 | 719, 561 | 458,885 i‘_1,470,6.35 5
[Murder/Manslaughter | 20 | 79 | 1es | 1o | s
Rape | e ] 20 | ss7 | ass | a6
fRobbery | 1356 | 2320 | 3810 | 3744 | 18673
Aggravated Assault | 2,162 | 1010 | 1733 | 2088 | 16228
Total Violent Crime 3726 | 3738 | 6203 6,430 40162
Ir’_e.mentofViolent‘ o I - .. |
Crimes in Ohio 9.27% | 930% | 1544% | 16.00% | N/A

B. Cleve_:landis Gun Violence Prevention Regulations

The firearm regulations that Cleveland enacted reflect these statistical realities regarding
the prevalence of gun crimes in urban areas. Incorporating its findings in an ordinance regarding

- the possession or sale of assault Wéapopsi for example, the Cleveland City Council stated:

‘[Tlhe proliferation and use of assault Weapons is resultlng in an
ever-increasing wave of violence in the City, espemally because of
an increase in drug trafficking and drug-related crimes, and poses a
serious threat to the health, safety, welfare and security of the

citizens of Cleveland. . . . [T]he function of [an assault weapon] is
such that any use as a recreational weapon is far outweighed by the
threat that the weapon will cause injury and death to human beings.
Therefore, it is necessary to establish regulations to restrict the
possession or sale of these weapons. Cleveland Codified

Ordinance (“C.C.0.”) § 628.01. .

In addition, Cleveland has égacted ;‘emér'gency [ﬁr@érm]_ méasure[s] providing for the

. immediate preservation of the pﬁblic peace, property, health and safefy” of Cle\}eland;s citizens. :

| See €. g, The City Record, May 8, 2002, Ord. No. 2031 01 to amend C.C. O § 627.01 relatmg to
the deﬁmtlon of weapons and exploswes The Clty Record, Feb 5, 2003 Ord. No. 2393 02 to |

o amend‘ C.C.O_. § 674.04 relatmg to handgun reglstratlon.
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Recognizing the distinctions between Cleveland and other Ohio cities, the firearm
regulations progressively enacted by Cleveland Were adapted to proVic_Ie maximum safety and
_benefits for its own residents within its boundaries. Although not exheustive, following is a list -_

" of Cleveland’s ordinances regulating' firearms:

.« Using Weapons While Intoxicated (C.C.0. § 627.03)
. -Pessessioin of Fir_earms‘ by Minors (C.C.O. § 627.08)
"« Prohibited Weapons on School Property (c.-c‘:.o.‘ §627.082)
- Poseessing Deadly Weepo.ns on Publrc _Pr'operty. (C.CO.§ 627.09)
~ » Possessing Certain. Weapons at or aborr.t Public Place (C.C.O. % 627.10)
Access to Fircarms (CCO § 627A.G2) ’ | |
« Registration of Handgurrs (C.C.0. §674.05)"
¢, Various _Firearm:Ordtnences As Recognized By Other J;uriSdietions
Courts in other jrrrisdiet.ions have also recognized that urban areas may cheese to regulate
firearms differently than in rural areas.._ For example, when considering- a local ordirrance that =
-required reéistration of all firearms in San Francisco county, the Supre_m'e Court of Califorrlia in -
Galvan v. Superior Court, 70 Cal. 2d 851 (1969) explamed “The issue of * paramount state
concern’ aiso involves the questron ‘whether substantial, geographlc economic, ecologlcal or
other 'distirrctions' are perseasive of the need for local control, and Wheth_er'locai needs haye been
- adequately recegnizeel and eomprehehsiveiy dealt rvith at the state -1evel.’? Id. at ‘864.- 'The Ceu'rt _
elaborated “That problems with firearms are hkely to reqmre different treatment in San |

' Francrsco County than in Mono County should require no elaborate crtatlon of authorlty »18 id.

o 17TA copy of the above referenced ordinances is- attached. AA, Tab 8.
18 Mono County is in California’s Fastern Sierra and is a largely rural area. As of the 2000 U S
- ¢ensus, its populatlon was 12 853 people In contrast, the 2007 U.S. census reported that San
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~ Recognizing the need to provide additional firearm protections in an urban area, the Galvan -

Court upheld the local ordinance_;

The sain_c reasohihg'was later used in upholding a county ofdinance that prohibited the
sale of fircarms at guns. Shows._on county property. Great Western Shows, Iric. v. County of Los
' Angéles, 27 Cal. 4th 853, 868 (2002). Despite a state Statute permitting the type of sale barred by
- the Los Angeles County ordinénce, the Court exarhined theAlegislative findings of the ordinance:

[T}he need for the regulation or prohibition of the carrying of -
deadly weapons, even though not concealed, may be much greater
in large cities, where multitudes of people congregate, than in the
country districts or thinly settled communities, where there is much
less opportunity and temptation to commit crimes of violence for
which such Weapons may be used. (citation omitted). Thus, the
costs and benefits of making firearms more available through gun
shows'to the populace of a heavily urban county such as Los -

~ Angeles may well be different than in rural counties, where violent
gun-rélated crime may not be as prevalent. /d. at 867.

S’imilafly, the City of Denver filed suit when the state of Colorado en_atted several
pr_eemp_tion. statutes, City and County of Denver v. S’tate_ of Colorado, No. 03-CV-3809 (Colo.
Dist. Ct. Nov. 5,2004). 'AA, Tab 9. In granting the City of Denvér declératory and injunctive
relief with regard to several ordinances, the court pointed to the unique characteristics that
differentiate Denver from other parts of the state, such as high population density and a high
crime rate. The court found that, ‘?ff]hese uniﬁue_ factors predoniinate over any need for
statewide uniformity,” which was originally the pufported basis for the preemption statues. Id. at
"10._. The court also cautioned against preferring uniformity over the wide diversity of .

. r‘riuni_cipali_ties, and reSidents_ in-the state. Id. The court said, “simply put, a bullet fired in Denver

a 'Franci_sco_ countj is the fourth most populous city in Califbrnia and the second most densely
~ populated major city in the United States with 7 99,183 residents. - '
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—- whether maliciously by a criminal or negligently bya 1aw—ahiding citizen — is more likely to
hit somethmg or- somebody than a bullet fired in rural Colorado w2 gy |

| Consequently, the fircarm regulatlons that the City of Cleveland chooses to enact to
pr'ot_ect its citizens are likely dlfferent -from those that Zanesville; Akron, or any another Ohio
7 3 city enact, regardlese-.of whether the community is rural or ljrban.

D. Nulllfied Local Firearm Ordinances Will Jeopardize The Safety of -
Cleveland’s Residents

Despite the desire and need to regulate locally, section 9.68 expressly eradic_ates all

_ Clcyela‘nd ordirlahces _related'to ﬁrearr_h 'regul_ations while providing 10 supplemental -state '
regulatlons 4 Without any comprehensive state or local regulation of firearms, Ohio residents

" would effectively be left to their own devices._ Whlle this may not present a problern m_rural
communities W.ith. alower p‘opﬁleltion dehsity Whose citizens eﬁperience less gun crime, the City
of _Cleveland is an urban environment whose population is transient and fluctuating, and Who‘se
-"Vi/'o_lent crime statistics are zlmong the highest in the state. It needs to _determlne what regulations -

will best address these problems.

Disposal of Cleveland’s ordinances could create a dangerous situation for its residents. '
- For example, C.C.O. section 674.05 req:.i_ites the registration of handguns, an issue that state law
" does not address. Eliminating requirements to register firearms could result in numerous

problems. The presence of firearms, for instance, pose a concern for law enforcement officers

- Y An analogous lawsuit was ﬁled agamst Denver by the Aurora Gun Club seekmg to invalidate
the samie Denver ordinances, and a. similar outcome resulted. Aurora Gun Club V. Czty and

“County of Denver, No. 03-0CV-8609 (Colo. Dist. Ct, 2004)

2 Although section 9.68 was enacted along with revisions to the state’s concealed carry
legislative scheme, the section is not lunlted to preemption of local concealed carry laws.
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reép_onding to incidents of domestic violenée.;i Whén Cleveland police receive a domesti’c '
violence call, ofﬁcérs are able to compare the address of the Q;J.H.With handgun .registra,nts.on filé
and pfedetermine whether a firearm is on the sééne befofe fesponding. Without this o‘rdi_ﬁancé_ i'n:'
- place, é dangerous situation is made even more u_n_safe. Rc.gistration information élso faci.l'iiatés
fast and reliab1¢ tracing of ;:rime guns, and reduce's illegal fircarms sales By cfcating

accountability for gun owners.

. Likewise,. C.C.0O. secﬁéns 627.09 and 627. 170 outlaw the open carry of handguns and

ofher ﬁréa_rms in public places and buildingrs.j—2 As deﬁned_ by the ordinance, a public place
includes “parks, playgrounds, beaches, marinas, courthouses, auditoriums, -stadium.s, office
bujldings.-. . schools, cblleges. . . churches, synagogues and other places of wofs_hip.” CCO. §
. 6:27.09.. Removal of this ordinance would permit citizens to openly cérry firearms while walking -
.it’he- sidewalks and streets of Clé_veiand. This wouid-also e.'xpose. more of Cleveland’s youth,
- another matter addressed by locdl legislation through C.C.0. section '62'7.A.O'2 which pro‘hibits '
allowing a child a,c.cglss fo a fircarm. With both ordinances abolished, greater youth access to-

firearms could increase the rate of acci_déntal and intentional crime within the City.

. Moreover, recent statistics demonstrate the importance of continued enforcement of

Cleveland’s existing ordinances and future enactment of new firearm regulations:

2! An analysis of female domestic homicides (a woman murdered by a spouse, intimate - _
acquaintance, or close relative) showed that prior domestic violence in the household made a
q , _ P ) ‘

- woman 14.6 times more likely, and having one or more firearms in the home made a woman 7.2

“times more likely, to be the victim of such a homicide. J ames E. Bailey, Risk Factors for Violent .
- Death of Women in the Home, 7 Archives of Internal Med. 157, 777-782 (1997).
2 gmici are not commenting on whether such an ordinance regarding zoning would be.
preempted by the concealed carry legislative scheme. _ ' L
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b In 2006, Cleveland had approximately 15.5 violent crimes per every 1 00()
res1dents the hlghest rate compared to any other area‘in Northeast Ohio.#

= In 2007, Cleveland experienced 73 homicides with a firearm; 1 411 robberies with -
a ﬁrearm 670 coneealed carry arrests, and 708 gun eonﬁscatlons u o

= Ofthe 39 Northeast Ohio homicides that have occurred this year up to March 16,
2009, over 75% took ;31ace in Cleveland, the overwhelmmg ma;orlty of whlch
- were from gunshots =

Most SIgmﬁcantly, it is not Just the safety of Cleveland’s residents that Would be
, Jeopard1zed by the effect of R C. section 9.68. Numerous ordinances from commumtles

throughout Ohio would be ehmmated if R.C. section 9.68 is allowed to stand.

VIL CO‘N_CLUSION
‘ Revised Code section 9.68 directly contravenes the policies artd .intent of. the Home Rule
Amendment — that mummpahues are const1tut10nally granied the nght to exercise Iocal pohce
power and self-govern. The unique breadth of Ohio’s Home Rule Amendrnent has led to a
hlstorlcally strong presumption of the validity of local ordinances. Local govermnents should
thus continue to be given latitude to regulate firearms in parttcular because they arle so lethal and
the few existing federal and state statutes do not effectively address the-danger they pose. To
allow section 9.68 to stand would defeat the steps that local governments have made to provide
for the welfare and safety of thelr resuients Clevelarid; in particular, must be allowed to
| determine the best way to address the problems that accompany urban life.

Accordingly, 'amici' curiae respectfully request this Court to find that the City of

2 http WWW. cleveland com/pdgraphlcs/1nteract1ve/cr1me rates/. AA, Tab10.
2 hitp:/fwww.cleveland. com/pdgraphws/mteractive/cnmeO? Pct change _VIOLENT/
AA, Tab 11.
B ntip:/fwww. cleveiand com/datacentralimdex ssf/2009/01/northeast 01‘110 homicides. html See .
supra AA, Tab 4. :
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Cleveland and o’fher_municipalities can continue to enforce and enact local firearm regulations

that do not conflict with general laws.

DATED:

DATED:
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Respectfully stbmitted, |

~ BINGHAM MCCUTCHEN LLP—,

Wllham F. Abrams_
Attorneys for Amici Curiae

Signing as counsel for Amicus Curiae:

Vlllage of New Aibany

eph n J. leth L\a’év Director’

Clty of Dublin
M
9"”’ gw{

Max Rothcjfl/ Law Dlréctor
Clty of Akron

' BRIEF OF AMICUS CUIUAE IN SUPPORT OF
PLAINTIFF AND APPELLANT CITY OF CLEVELAND



, PROOF OF SERVICE
1, Karen Lu, declare

My business address is 1900 Umvers1ty Ave., East Palo Alto, Cahforma
94303, 1 am over the age of 18 years. .

On March 24 2009, I duly served the foregomg Brief and Appendix of
Amici Curiae in Support of Plaintiff and Appellant City of Cleveland via FedEx
Priority Ovemlght mail, upon the followmg

Robcrt H. Triozzi

‘Gary S. Singletary

City of Cleveland Department of Law.

Room 106 - City Hall

601 Lakeside Avenue

Cleveland, Ohio 44114

Attorneys for Plaintiff and Appellant
: Clty of Cleveland

Richard A. Cordray
Pearl M. Chin _
Office of Ohio Attorney General
30 East Broad St., 17th Floor
- - Columbus, Ohio 43215 -
~ Attorneys for Defendant and Respondent
“ The State of Ohio

I de;:lare under penalty of perjury that the forégo‘i’ng'is true and correct.
Executed on March 24, 2009, in East Palo Alto, California.

%ﬂ%

KarenN Lu



STATEMENTS OF INTEREST OF AMICI CURIAE

| AMIC US LEGAL COMMUNITY AGAINST VIOLENCE

Legal Community Aga,inst Violence (“LCAV™) is a public interest organization 'de'dicated'.'
to providing legal assistance in support of guﬁ violence preventlon Founded by lawyers after an
.assault weapon massacre ata San Fran01sco law firm in 1993, Legal Commumty Agamst '
' Violence is the country’s only organizéfion_devoted exclusively to prov1d_1ng legal assistance in
support of gun V.iolence prevention. LCAV tracks-and analyzes firearms Iegislation, as well as
7 legal challenges to firearms laws. LCAV has special expeftise in the area of staté preemption of
local gun régulations ond has assisted municipalities around the country in draﬁiog'iocal ﬁ'r_earmsr
' ordinanees t.o respond to community needs. As an ziroieus, LCAYV has provided informed
analysis, mcludmg preempuon analysis, of the legal bases for a varlety of laws to reduce gun
violence. See, e.g., McDonald v. Chzcago, No. 08-1521 (U.S. Supreme Court, submltted Jan. 6,
2010); District of Columbia V. Heller, 55'4 U.S.  ,1288.Ct. 2783 (2008); Klein v. Leis, 99 Ohio
- St 3d 537, 2003-Ohio-4779, 795 N.E.2d 633 (2003); Great W. Shows, Inc. v. County of Los |
' Angét'es, 27 Cal. 4th 853 (2002) (pree-mption at issue); Ass 'n of N.J. Rifle & Pistol Clubs v. City
of Jersey City et al., 402 N.J . Super. .65.0 (N.J. Super. Ct. App. Div. 2008) (preemption as issue);
Cal. Rifle & Pistol Ass’nv. City of W. Hollywood, 78 Cal. Rptr. 2d 591 (1998) (preemption at
issue); Nordyke v. King, 364 F.3d 1025 (9th Cir. 2004) (precmption at issue), cert. denied, 543
U.S. 820 (U.S. Oct. 4, 2004) (No. 03-1707).

AMICUS OHIO COALITION AGAINST GUN VIOLENCE

Ohio Coalition Against Gun Violence (“OCAGV™) is a non-profit organization working
to prevent gun violence through education, advocacy, and public awareness. Starting as a

volunteer committee in 1995 based on gun violence felt through another organization, the



OCAGV expaﬁded to become an entity which supports and encourages local, state, and federal
legislation to increase Ohio’s safety with regard to ﬁréarths. OCAGYV is the recognized |
orgamzauon in the state for current 1nformat10n on gun Vlolence as well as legislation around
ﬁolence issues. The Coalition momtors current dévelopments: at the nat10nal state; and local
-ievels and educates people around the state on non-violence and safety for children and families.
- OCAGY has provided resources to Ohio municipalities intérested in passing local ﬁrea_r'm
ordinances. . | |
OCAGYV has also sponsorcd programs éuch as Milli(_)ﬁ Mom March (ﬁart’nerin‘g wi.th
| mothers to organize events and promote gun safety in Ohioj, Straight Talk About Risks .
(educating children not to touch guns or use guns to seitle a dispute), and Gun LOCk Giveaways
(partnering‘ with local law enforcement to provide locks to area gun owhers). LCAV and
OCAGYV have jointly acted as amici for Klein v. Leié, 99 Ohio St. 3d 537, 2003-Ohio-4779, 795
N..E.Zd 633 (2003).

AMICUS BRADY CENTER TO PREVENT GUN VIOLENCE

The Brady Center To Pre.vent Gun Violence (“Brady_Centér”) is .a non—'proﬁt
organization dedicated to reducing gun violence through education, research, and legal advocacy.
The Brady Centér has a substantial inter.est in enéuriﬁg that the Americans, th_fough their elected
represerﬁaﬁves, can enact the laws they need and want to protect their communities from gﬁn
violenée. Through its Legal Action .Project, the Brady Center hla's represented the City of
. Cincinnati in firearms-related litigation, and has filed numerous briefs amicus quriae in cases

involving the preemption, legaiity, and constitutionality of gun laws, including in McDonald v.
| Chicago, No. 08-1521 (U.S. Supreme Court, submitted Jan. 6, 2010Y; District of quuiﬁbia .

Heller, 554 US. 128 S.CL 2783 (2008); Klein v. Leis, 99 Ohio St. 3d 537, 2003-Ohio-4779,



795 N.E.2d 633 (2003); and Nordyke v.-King, 364 F.3d 1025 (9th Cir. 2004) (preemption at
- issue), cert: denied, 543 U.S. 820 (U.S. Oct. 4, 2004) (No. 03-1707).

AMICUS COALITION TO STOP GUN VIOLENCE

The Coalition to Stop Gun Vibien__ce (“CSGV”) seeks to seéure freedom from -glin

| violence .th_ro'ugh research, #Hategic engagement, and effective policy advocacy. Its

| organizatioﬁal'structure is _uniq‘u’é among nétional gun violence preventioﬁ organizatié'ns. CSGV
is comprised of 45 national organizations working fo reduce gun violence. Tﬁe coélit‘ion
merﬁbers in#:lude religious organizations, child welfare advocatés, public health professionals,
and social juétice org.anizations. This diversity of member organiz_'é.tion's allows CSGV to reach a
wide variety of grassroots constituencies who share its vision of non-violeh;:e_.

AMIC US STATES UNITED TO PREVENT GUN VIOLENCE

States Umted to Prevent Gun Violence (“States United™) is an association of mdependent
state-wide gun Vlolence'prevent-lon organizations. The purpose of States United is to allow its
_ members to share best practices, programs and legislativel ideas in order to work effectively to
prevent gun deaths and -injﬁries. The state organiiations of Statés‘United kicked off a campaign
against illegal firearms in May 2006. Many of its organizatioﬁs are working and will continue
the fight to obtain sensible state 'legislétion passed to .cut down on the flow of guns from the legal
to the illegal market. |

AMICUS VIOLENCE, POLICY CENTER

The Violence Policy Center (“VPC”), a national tax-exempt 501(c)(3) non-profit
organization based in Washington, DC, works to stop the annual toll of firearm-related death and
injury through research, advocacy, and education. The VPC approaches gun violence as a public

health issue, advocating that firearms be subject to health and safety standards like those that



apply to virtually all other consurtier preducts. Guns are the only cohsdmer product for which
 there ie no federal health and safety oversight. As one of the most aggressive groups in the gun |
control movement, the VPC has a record of policy successes on the .federa.l', stete, and local
levels —-'inclﬁding first revealing the threat posed_b.y giin shows, draSticelly reducing the number
of gun dealers, banning the po_ssessio‘n_ of guns by domestic violence offenders, and exposing gun
industry marketing to wormien and even children.r The VPC also WOrke with ﬁatioﬂal,-stéte,_ and
local advececj/ organizations repr‘ese_nﬁng affected constituencies -- Sﬁc_h as women, children,

- - minorities, consumers, and public health pfaefitieners -- to keep our neighborheods, homes,
schools and workplaces safe from gun violence. -

AMICUS OHIO STATE UNIVERSITY YOUTH VIOLENCE PREVENTION ADVISORY
BOARD

The Ohio State Uﬁiversity Youth Viol_ence- Prevention Advisory Board (“OSU YVPAB”)
acts as a think tank to analyze and review ciata relevant to violence prevention. OSU YVPAB -
researches the urban youth violence problem with the goal of identifying prevention and |
intervention Strategies. Additionally, the OSU YVPAB works to disseminate its research
findings to practitieners, such as community leaders, politicians, law enforcement, and education
professionais in U.S. cities of 75,000 or more. OSU YVPAB has made many con'ference.
peesentations to local, state, national, and international audiences to promote their Violenee

- prevention message.

AMICUS TOLEDO POLICE PATROLMAN’S ASSOCIATION

The Toledo Police Patrolman’s Association (“TPPA”) seeks to reduce the amount of firearm-

related deaths in Ohio.



AMICI NATIONAL COUNCIL OF JEWISH WOMEN OHIQ STATE PUBLIC ARFAIRS
AND NATIONAL COUNCIL OF JEWISH WOMEN CLEVELAND SECTION

The National Council of .Jenfish Women (“NCIW”) is a graéerOté organization of
voluntéers and'ad{foéates who turn progreééive’_ idééls into action. .Ins'p'i'red b.y.J' ewish valy‘ie's,
NCIIW strives for s;)ciaj justice by improving the quality of life for worien, children, and
' farﬁiliés and by safeguarding individual rights and freedoms. Cleveland Section’s _2200

’ m._embe'rs support 22 local community .service projects, as well ais- .nu_m'erous social action
' initiatives. From school 1itéra§y programs to seni.or life-enrichment, | from voter régistration-to
our Play It Safe program, NCIJW has been, and continues to be, at the leading edge of
progressive somal issues. NCJW volunteers can be found at the NCJ W/Monteﬁore Hosplce
Project, in the Cleveland Public S(_:hools and th‘rqughout our cormnuﬁﬂy presenting programs of

interest to a variety of women, children, and families.

AMICUS TOLEDO AREA MINISTRIES

.Tcljledo Area Ministries (“TAM”) is the largeét ecumenical organization in Northwest
Ohio, serving and connécting over 125 area congregations and non-profit organizations to better
meet human need, create community, and work for justice. TAM is the oldest ecumenical
organization in Northwest Ohio, being in continuous existence sincé 1886. TAM serves those in
need in the Toledo area through various ministries, and acts as an agent for leadership
deveIOpmen§7 resource management, and communication across. various congre_gations and non-
profits |
AMICI CITY OF AKRON, OHIO; CITY OF CINCINNATI, OHIQ; CITY OF

COLUMBUS, OHIO; CITY OF PARMA, OHIO; CITY OF SHAKER HEIGHTS, OHIQ;
CITY OF YOUNGSTOWN, OHIO; VILLAGE OF NEW ALBANY, OHIO

The Cities of Akron, Cincinnati, Columbus, Parma, and Youngstown have collectively

suffered extensive loss of life, threats to the safety and security of residents and law enforcement



ﬁersonnel, disruption to their econ‘_or.nie_s., and massive health ca:ré costs associated Wiﬂl gun
Vioience All of the cities have 'enacfed firearm regﬁlationé to address fhe particular risks and

' _threats posed by gun v1olence in their communities. The cities therefore have a crltlcal interest
.m ensurlng that localities retain the ﬂe;mblhty and authorlty to counter the risks of fireatms and-

© to protect: pubiic safety through reasonable firearm re‘gulations.
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