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STATEMENT OF FACTS

This case is a custody dispute between Appellant Michele Hobbs (“Ms. Hobbs™) and
Appetlee Kelly Mullen (“Ms. Mullen”), two women who agreed to bring a child into the world
through donor insemination and to rear their daughter, Lucy, jointly as co-parents. The couple
acted in accordance with their agreement such that a bonded relationship formed between Ms.
Hobbs and Lucy.

A, Ms. Hobbs And Ms. Mullen Jointly Decided To Have A Child Together Using
Known Donor Insemination.

Ms. Hobbs and Ms. Mullen met in May 2000 and started a romantic relationship. (Supp.
at 39, Hobbs at T1'.I:244.)1 Ms. Mullen moved in with Ms. Hobbs about a year and a feﬁ months
after the couple started dating. (Supp. at 40, Hobbs at Tr.I1:246; Supp. at 125, Mullen at Tr.IE:25.)
Eventually, the couple bought a piece of land together and built a home on their property. (Supp.
at 40, Hobbs at Tr.1:246.) They were jointly responsible for the mortgage on their home and they
shared equally the expenses associated with maintaining their home. (Supp. at 40-41, Hobbs at
© Trl:246-47.)

Both Ms. Hobbs and Ms. Mullen viewed themselves as — and presented themselves to
their family, friends, co-workers and neighbors as — a committed couple in an intimate
relationship. (Supp. at 38, Hobbs at Tr.1:242; Supp. at 133-134, Mullen at Tr.11:73-74.) They
celebrated May 28™ as their anniversary. (Supp. at 134, Mullen at Tr.I:74.) At one point they
bought and exchanged rings as a symbol of their commitment to each other. (Supp. at 134,

Mullen at Tr.11:74.)

! Citations to the trial conducted before the Magistrate include the name of the witness, the
transcript volume number (Tr.I or Tr.1I) and the relevant page numbers. Citations to the trial
exhibits include the name of the offering party, the designation “Tr.Exhibit” and the exhibit
number. :



In 2003, after Ms. Mullen visited a friend from college who had recently had a baby, the.
couple discussed having a child of their own. (Supp. at 41, Hobbs at Tr.1:247; Supp. at 125-126,
Mullen at Tr.I1:25-26.) Both women were interested in using a known sperm donor to conceive
a child because they both wanted their child to know the man who made his or her birth possible.
(Supp. at 42-43, Hobbs at Tr.1:248-49; Supp. at 127, Mullen at Tr.II1:27.) They did not, however,
want the sperm donor to assume a parental role. (Supp. at 44, Hobbs at Tr.1:250; Supp. at 127-
128, Mullen at Tr.I1:27-28.) Indeed, Ms. Mullen testified that she rejected the idea of using one
of her friends in Cincinnati as a donor because she was concerned that a nearby friend would
want to have “too much involvement.” (Supp. at 127-128, Mullen at Tr.I1:27-28.)

Instead of asking someone who lived in Cincinnati, the couple agreed that Ms. Hobbs
would ask Mr. Liming — a long-time friend of Ms. Hobbs who, at that time, lived in Atlanta — to
donate sperm for the i vitro fertilization. (Supp. at 43-44, Hobbs at Tr.1:249-50.) At the time
he was asked, Mr. Liming barely knew Ms. Mullen, having met her only once briefly at a party.
(Supp. at 113, Liming at Tr.I1:121; Supp. at 45-47, Hobbs at Tr.1:253-55.) Afier spending some
time with the couple discussing the limited role they expected he would have in the child’s life,
Mr. Liming agreed to be the donor. (Supp. at 46-47, Hobbs at Tr.1:254-55.) _

On July 16, 2004, as the couple was preparing for the in vitro fertilization, Ms. Mullen
and Mr. Liming executed a Donor-Recipient Agreement On Insemination (the “Donor-Recipient
Agreement). (Hobbs Tr.Exhibit 1.) Pursuant to the Donor-Recipient Agreement, Mr, Liming
agreed that he would have “no parental rights whatsoever” with respect to any children that were
conceived through the use of his sperm. (Hobbs Tr.Exhibit 1, § 6.) He also agreed that he would
not demand, request or compel any guardianship, custody, or visitation rights. (Hobbs Tr.Exhibit

1,9 6.) Inreturn, Mr. Liming was released from any financial obligations with respect to the



child. (Hobbs Tr.Exhibit 1,97.) Finally, the Donor-Recipient Agreement also made it clear
that any right that Mr. Liming might have to guardianship, custody, or visitation in the event of
Ms. Mullen’s death would be secondary to Ms. Hobbs” rights. (Hobbs Tr.Exhibit 1, § 12.)
Indeed, attorney Scott Knox testified that one of the purposes of the Donor-Recipient Agreement
was to protect Ms. Hobbs’ relationship to the resulting child:

Q: Mr. Knox, what was your understanding of the legal effect of this language,
language 12, with respect to Ms. Hobbs’ rights under this agreement?

A: My understanding is to be — o protect her right to raise the child if something
happened to Kelly [Ms. Mullen] and that right would be superior to Mr. Liming’s.

{Supp. at 112, Knox at Tr.I:70.). Even Ms. Mullen agreed, testifying that, in 2004, when she
signed the Donor-Recipient Agreement, it was her intention that if something were to happen to
her, any child conceived through the use of Mr. Liming’s sperm would live with Ms. Hobbs, not
Mr. Liming. (Supp. at 142-143, Mullen at Tr.11:98-99.)

B. Ms. Hobbs Was Ms. Mullen’s Partner In The In Vifro Fertilization Process, The
Pregnancy, And The Birth.

In the latter half of 2004, Ms. Mullen and Ms. Hobbs began the in vitro fertilization
process at the Health Alliance of Greater Cincinnati. (Supp. at 47-54, Hobbs at Tr.1:255-62.)
The couple informed their physician, Dr. Thomas, that they were a lesbian couple who wanted to
have a child together. (Supp. at 51, Hobbs at Tr.I:259.) As a result, the clinic had the couple
jointly execute several documents — namely, a “Consent and Agreement For Cryopreservation
And Disposition of Frozen Embryos™ and an “Informed Consent For In Vitro Fertilization.”
(Hobbs Tr.Exhibits 6 and 7.) On these documents, Ms. Mullen was identified as the “female
participant” and Ms. Hobbs was listed as the “partner/husband.” (Hobbs Tr.Exhibits 6 and 7.)

Ms. Hobbs was an active participant in the ir vitro fertilization process. The couple

jointly paid for the fertility treatment — approximately $10,000-$12,000— by using a joint credit



card the balance of which was rolled into a second mortgage on their jointly owned home. (Supp.
at 54, Hobbs at Tr.1:262.) The nurses at the fertility clinic taught Ms. Hobbs how to administer
daily hormone injections to Ms. Mullen. (Supp. at 47-48, Hobbs at Tr.1:255-56.) Ms. Hobbs also
accompanied Ms. Mullen to her appointments with Dr. Thomas and she was present when Ms.
Mullen’s eggs were harvested and when the fertilized eggs were implanted in Ms. Mullen’s
uterus. (Supp. at 47-50 and 57, Hobbs at Tr.[:255-58 and 266.)

In fate 2004, the in vitro fertilization succeeded and Ms. Mullen became pregnant. (Supp.
at 50, Hobbs at Tr.1:258.) As with the in vifro fertilization process, Ms. Hobbs was an activ;e,
supportive partner in Ms, Mullen’s pregnancy. She accompanied Ms. Mullen to the ultrasound
appointments and doctor’s visits. (Supp. at 57-58, Hobbs at Tr.I:266-67.) She was Ms. Mullen’s

. partner in Lamaze classes. (Supp. at 48, 59, Hobbs at Tr.I1:256, 268.) She often cooked for Ms.
Mullen and tended to her when she was not feeling well. (Supp. at 48 and 56-57, Hobbs at
Tr.1:256 and 265-66.) Two of the couple’s closest friends, Kathy and Rochelle Nardiello,
testified about a vacation with the couple during the pregnancy. Kathy testified that Ms. Hobbs
attended to Ms. Mullen’s needs “as a spouse.” (Supp. at 144, K. Nardiello at Tr.I:90.) Rochelle
commented that Ms. Hobbs “doted on” Ms. Mullen and seemed “very concerned about [Ms.
Mullen’s] welfare.” (Supp. at 147-148, R. Nardiello at Tr.1:214-15.)

Ms. Mullen went into labor in the early morning hours of July 27, 2005. (Supp. at 62-63,
Hobbs at Tr.1:272-73.) Ms. Hébbs drove Ms. Mullen to the hospital and spent the day with her
in the birthing suite. (Supp. at 63-64, Hobbs at Tr.1:273-74.) At 5:01 pm, Lucy was born.
(Supp. at 64-65, Hobbs at Tr.1:274-75.) Ms. Hobbs cut the umbilical cord. (Supp. at 65-66,
Hobbs at Tr.1:275-76.) For the next three days, Ms. Hobbs stayed with Ms. Mullen in the

hospital, tending to her needs and helping her get around and use the bathroom. (Supp. at 69-70,



Hobbs at Tr.1:279-80.) After three nights, Ms. Hobbs drove Ms. Mullen and Lucy home. (Supp.
at 70, Hobbs at Tr.I:280.) The couple brought a ceremonial birth certificate home with them
stating: “This certifies that Lucy Kathleen Mullen was born to Kelly Mullen & Michele Hobbs.”
(Hobbs Tr.Exhibit 5; Supp. at 67-69, Hobbs at Tr.1:277-79.)

C. Ms. Hobbs And Ms. Mulien Acted As Equal Parents To Lucy, and Lucy Bonded
With Ms. Hobbs As Her Parent.

In every way, Ms. Hobbs was an equal participant in parenting Lucy. When Lucy came
home from the hospital, Ms. Hobbs took Itime off from work to say home and help care for the
newborn. (Supp. at 71-74, Hobbs at Tr.I:281-84.) She and Ms. Mullen both fed the baby,
changed diapers, and did everything else together that parents do for newborns. (Supp. at 71-74,
Hobbs at Tr.1:281-84.)

When both women returned to work, Ms. Hobbs was the person primarily responsible for
driving Lucy to and from day care. (Supﬁ. at 85, Hobbs at Tr.1:299; Supp. at 120, Liming at
Tr.11:157.) She was also the primary cook in the family, often spending the late afternoon and
early evening hours alone with Lucy in the kitchen, preparing meals for both Lucy and Ms.
Mullen. (Supp. ét 75-76, Hobbs at Tr.1:289-90.) She shared responsibility for bathing Lucy.
tSupp. at 77-79, Hobbs at Tr.1:291-93.) She taught Lucy how to brush her teeth and she was
exclusively responsible for potty training. (Supp. at 77, 85, Hobbs at Tr.1:291, 299.) Ms. Hobbs
took care of Lucy when she had diaper rash or when she was sick. (Supp. at 85-91, Hobbs at
Tr.1:299-305.) She shared equally in the expenses associated with Lucy’s care. (Supp. at 85,
Hobbs at Tr.1:299.) The couple swapped off and shared the childcare responsibilities, with each
of them taking primary responsibility at different times. _(Supp. at 91-93, Hobbs at Tr.1:305-07.)

Lucy refers to Ms Hobbs as “Momma” or “Ma Shell” and to Ms. Mullen as “Mommy.”

(Supp. at 55, Hobbs at Tr.1:264; Supp. at 145-146, K. Nardiello at Tr.1:92-93; Supp. at 149-151,



R. Nardiello at Tr.I:218-20; Supp. at 152,155, Troendle at Tr.I:167, 170.) Ms. Mullen taught
Lucy to refer to the women in this manner and the two women referred to each other in this way
in front of Lucy. (Supp. at 55, 103, Hobbs at Tr.1:264, 345).

Ms. Hobbs’ testimony about her equal role as Lucy’s co-parent and Lucy’s bond with her
was corroborated by several witnesses. The couple’s neighbor, Donald Troendle, described how
he observed Michele caring for and cooking with Lucy while Ms. Mullen was still at work or
working out at the gym. (Supp. at 152-154, Troendle at Tr.1:167-69.) He also observed Ms.
Hobbs taking Lucy to and from day care. (Supp. at 154, Troendle at Tr.I:169.) He testified that
the couple was jointly responsible for Lucy and that they had a “coordinated child-rearing
strategy.” (Supp. at 156-159, Troendle at Tr.1:171-74.)

James Stradley, Michele’s boss, described how Michele took Lucy to work with her on
several occasions when Lucy was ill. (Stradley at Tr.1:146-48.) When asked to describe what he
observed, Mr. Stradley noted that Ms. Hobbs looked like any mother taking care of a child and
that he had “no doubt” that Ms. Hobbs interacted with Lucy as her mother. (Stradley at
Tr.1:148.)

Kathy Nardiello, who saw the couple frequently with their daughter, also testified about
how both Ms. Hobbs and Ms. Mullen interacted with Lucy as mothers. For example, when
asked to describe what she had observed about the nature of the relationship between Ms. Hobbs
and Lucy, Kathy Nardiello stated:

Well, a parenting relationship. I mean, every time I saw them together, you

know, Michele didn’t act any different than — than any other parent would or any
different than Kelly did.

They did the same things. If we were in their company for dinner if Lucy started
to cry one of them would take them out — would take Lucy or go talk to her or
whatever. You know, sometimes it was Michele. Sometimes it was Kelly.



If we were in their home and, you know, a diaper needed to be changed one of

them took Lucy to — to — you know, to change the diaper. One of them, you

know, got the bottle ready.

I mean, it was — to me I didn’t see any distinction that one was doing any more or

any less than they were two parents taking care of Lucy. That’s what I observed

all the time. I never saw anything different.

(Supp. at 145, K. Nardiello at Tr.I:92.) Kathy’s partner, Rochelle Nardiello, agreed, observing
that the couple was engaged in “very equal parenting.” (Supp. at 150, R. Nardiello at Tr.1:219.)
She stated: “Kelly did as much as Michele. Michele did as much as Kelly. I didn’t observe one
more than the other.” (Supp. at 150, R. Nardiello at Tr.1:219.)

Finally, Cincinnati councilwoman Leslie Ghiz testified about what she observed at
various social functions. When asked to describe the role that Ms. Hobbs appeared to play in
Lucy’s life, she stated:

She had a parental role. She was the parent just the same as Kelly was the parent.

... I never got the impression that there was any difference between the two of

them. And had I not known that Kelly was the biological parent I wouldn’t have

known [Michele] wasn’t.

" (Supp. at 36, Ghiz at Tr.1:197.) In short, Ms. Mullen and Ms. Hobbs jointly cared for their
daughter, Lucy, with each of them acting as equal parents,
D. Ms. Mullen and Ms. Hobbs Consistently Represented To Lucy, Their Family, Their

Friends, Their Community and Each Other That They Were A Family And That

Both Ms. Mullen and Ms. Hobbs Were Lucy’s Mothers.

When they were a couple, Ms. Hobbs and Ms. Mullen consistently presented themselves
as a “family.” (Supp. at 145-146, K. Nardicllo at Tr.1:92-93.) The couple told friends of their
agreement to be equal parents to Lucy. (Supp. at 146, K. Nardiello at Tr.1:93.) Ms. Mullen
would refer to, and introduce Ms. Hobbs as, Lucy’s mother. (Supp. at 151, R. Nardiello at

Tr.1:220.) For example, Councilwoman Ghiz recalled that Ms. Hobbs introduced Lucy to her as

her daughter and that the couple presented themselves as a family. (Supp. at 33-34, Ghiz at



Tr.1:191-92.) She also noted that Ms. Mullen made it clear to her that Ms. Hobbs was the other
parent. (Supp. at 35, Ghiz at Tr.I1:194.) Mr. Troendle, the couple’s next-door neighbor observed
that the couple routinely presented themselves as a family unit and that Lucy referred to both of
the women as mother, ma, or momma. (Supp. at 152, 155, Troendle at Tr.I:167, 170.) In
addition, the Reverend Canon Ann Wrider, described how the couple met with her to discuss
having their baby baptized and joining the Christ Church Cathedral. (Supp. at 160-161, Wrider
at Tr.1:26-27.) She testified that the couple presented themselves as a same-sex couple with a
baby and as co-parents of their child. (Supp. at 161-162, Wrider at Tr.I1:27-28.) Tt was her
understanding based on that meeting that Ms. Hobbs and Ms. Mullen were raising a child
together. (Supp. at 161, Wrider at Tr.1:27.)

E. Ms. Mullen Repeatedly Acknowledged In Writing That She Understood Ms. Hobbs
To Be Lucy’s Co-Parent.

Ms. Mullen memorialized her understanding of Ms. Hobbs’ status as Lucy’s co-parent in
several legal documents. On June 28, 2005, a month before Lucy was born, Ms. Mullen
executed several life-planning documents to protect the family she Waé creating with Ms. Hobbs.
(Hobbs Tr.Exhibits 2, 3, 4.) These documents were preparéd by Scott Knox, an attorney with
significant experience in legal issues affecting non-traditional families. (Supp. at 104-107, Knox
at Tr.1:42-45.) In her Last Will And Testament, Ms, Mullen named Ms. Hobbs as both the
executor of her will and the guardian of the person and estate of Ms. Mullen’s minor child,
stating: “I consider her to be Lucy’s co-parent in every wap.” (Hobbs Tr.Exhibit 2, item II and
item VIL)

Similarly, in a “Health Care Power of Attorney For Kelly K. Mullen For Her Child,” Ms.

Mullen named Ms. Hobbs as her agent authorized to make health care decisions for the couple’s



expected child. (Hobbs Tr.Exhibit 3, page 2.) This document also states: “I consider Michele
Hobbs to be my child’s co-parent in every way.” (Hobbs Tr.Exhibit 3. page 1.)

In a “General Durable Power of Attorney of Kelly Mullen For The Care Of Her Child,”
Ms. Mullen granted Ms. Hobbs “every Power with respect to my child that 1 possesﬁ.” (Hobbs
Tr.Exhibit 4, page 1.} This document explicitly authorized Ms. Hobbs to make decisions
regarding Lucy’s “personal care, education, support, maintenance, and living arrangements.”
(Hobbs Tr.Exhibit 4, page 1.) Furthermore, in this document, Ms. Mullen once again stated: “7
consider Michele Hobbs as my child’s co-parent in every way.” (Hobbs Tr.Exhibit 4, page 1.)

Scott Knox, the attorney who prepared these documents, testified that both of the powers
of attorney were “non-springing” — i.e., that they took effect upon signing and immediately

-authorized the recipient of the power to act upon the child’s behalf, granting Ms. Hobbs equal
decision-making authority with respect to Lucy. (Supp. at 108-111, Knox at Tr.1:48-51; Hobbs
Tr.Exhibits 3, 4.) To protect her daughter and their relationship in the event of an emergency,
Ms. Hobbs carried the powers of attormey in the glove compartment of her car. (Supp. at 60-61,
Hobbs at Tr.I:270-7'1 .) Only afier the relationship between the two women had ended, in
August, 2007, did Ms. Mullen revoke these documents. (Mullen at Tr.I1:20-24.)

In addition to legal documents, Ms. Mullen acknowledged Ms. Hobbs’ status as a mother
in numerous other less formal writings. In an email to Ms. Hobbs dated May 12, 2006, Ms.
Mullen stated: “You’re her Momma.” (Hobbs Tr.Exhibit 8.) Similarly, in an email dated May
25, 2006, Ms. Mullen referred to Ms. Hobbs as “the fun Mom,” and, in an email dated February
21, 2007, she referred to Ms. Hobbs as Lucy’s “mother.” (Hobbs Tr.Exhibits 11 and 12; Supp. at

94-95, Hobbs at Tr.1:312-13.) In greeting cards that Ms. Mullen gave to Ms. Hobbs (pretending



that they were from Lucy), Ms. Mullen referred to Ms. Hobbs as “Momma Shell” and “Mom.”
(Hobbs Tr.Exhibit 13, page 15 and page 72).

This documentary evidence stood in stark contrast to the testimony of Ms. Mullen, who
claimed that, when the couple was planning on having a child, they both understood that it was
going to be Ms. Mullen’s child and that Ms. Hobbs would assume the role of a supportive
partner. (Supp. at 127-128, Mullen at Tr.11:27-28.) However, when confronted with the
documentary evidence indicating that she referred to Ms. Hobbs as Lucy’s mother, Ms. Mullen
expressly admitted that she sometimes referred to Ms. Hobbs as “Momma” and sometimes
referred to her as “Mom.” (Supp. at 137-141, Mullen at Tr.11:87-91.) Several witnesses stated
that Ms. Mullen never corrected anyone when they referred to Michele as Lucy’s mother,

- momma or mom nor did she do anything to suggest that Ms. Hobbs was not Lucy’s mother. (See
Supp. at 55, Hobbs at Tr.1:264; Supp. at 151, R. Nardiello at Tr.I:220; Supp. at 158, Troendle at
- Tr.E:173; Supp. at 36-37, Ghiz at Tr.1:197-98; Supp. at 162, Wrider at Tr.I:28.)

F. Ms. Mullen, Ms. Hobbs And Mr. Liming Agreed That Mr. Liming Would Have
Limited Visitation With Lucy.

When he signed the Donor-Recipient Agreement in 2004, Mr. Liming understood that he
would not have any parental or custodial rights with respect to Lucy. (Supp. at 115-117, Liming
at Tr.I1:151-53.) It was his hope, however, that although he lived in Atlanta, he might still have
some role in Lucy’s life, perhaps visiting her when he was in Cincinnati. (Supp. at 114, Liming
at Tr.11:125.) Ms. Mullen and Ms. Hobbs also wanted him to play a role in Lucy’s life, but they
were adamant that he would not have any legal or custodial decision-making authc;rity. (Supp. at
44, Hobbs at Tr.I:250.) They made it clear to Mr. Liming that he would be helping two women

have a child that they were going to be raising together. (Supp. at 44, Hobbs at T1.1:250.)
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As a result, the Donor-Recipient Agreement, which was written to protect Ms. Mullen’s
and Ms. Hobbs’ desire to have a child together, did not provide Mr. Liming with any rights with
respect to Lucy. (Hobbs Tr.Exhibit 1.) Mr. Liming signed the Donor-Recipient Agreement even
though his attorney cautioned him that it did not reflect Mr. Liming’s hope of what his role might
someday be. (Supp. at 116-117, Liming at Tr.11:152-53.)

Shortly after Lucy’s birth, Mr. Liming decided to move back to Cincinnati. (Supp. at
123-124, Liming at Tr.J1:164-65.) He did not, however, assume a custodial role in Lucy’s life.
Rather, he stood by the agreement he had reached with Ms. Hobbs and Ms. Mullen that the two
women would care for Lucy together. (Supp. at 121-123, Liming at Tr.I1:162-64.) Indeed, in an
email to Ms. Hobbs and Ms. Mullen dated September 9, 2005, shortly afier he moved to
Cincinnati, he stated: “T will always take the back seat in the parent roll [sic], but don’t mistake
that for not caring!!! . . . T know you two will be the primarys [sic] always.” (Hobbs Tr.Exhibit
9; Supp. at 121-123, Liming at Tr.11:162-64.)

For the duration of the relationship between Ms. Hobbs and Ms. Mullen, Mr. Liming did
indeed remain in a “back seat” role. He did not contribute money to support Lucy, he did not
regularly drive Lucy to and from day care and he did not take Lucy to the pediatrician. (Supp. at
118-120, Liming at Tr.I1:155-57.) He did, however, begin visiting her approximately once a
week. (Supp. at 131-132, Mullen at Tr.I1:64-65.)

G. Ms. Hobbs Maintains A Loving, Parental Relationship With Lacy.

Ms. Hobbs has a loving bond with her daughter. She introduced as evidence a 99-page
album of photographs chronicling her relationship with Lucy. (Hobbs Tr. Exhibit 13.) She
testified about the numerous fun and educational activities she engaged in with her daughter.
(Supp. at 80-84, 95-96, Hobbs at Tr.I1:1294-98, 313-14.) As part of Lucy’s birthday celebrations,

Ms. Hobbs taught her daughter the importance of giving something back to the community by
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asking guests to make a small donation to the neighborhood association instead of purchasing
gifts. (Supp. at 83, Hobbs at Tr.1:297.). The money raised at the first party was used to purchase
sprinklers for the neighborhood park and the money raised in the second year was used to
purchase a permanent picnic table in the park for everyone’s enjoyment. (Supp. at 83-84, Hobbs
at Tr.1:297-98.) The picnic table bears a stainless steel plaque with Lucy’s name. (Supp. at 34,
Hobbs at Tr.I at 298.) Finally, Ms. Hobbs also described the highly emotional moment she and
Lucy shared on the day that she was reunited with her daughter after being kept apart for several
months early in the proceedings below. (Supp. at 99-100, Hobbs at Tr.1:321-22,)

H. Ms. Hobbs Seeks Shared Custody Of Her Danghter.

Ms. Hobbs” relationship with Ms. Mullen ended in 2007, but, for several months
afterward, the women continued to live together with Lucy as a family. In October 2007, Ms.
Mullen moved out of the family home and prevented Ms. Hobbs from having contact with Lucy.

On December 20, 2007, Ms. Hobbs filed her Verified Complaint For Shared Custody
requesting the trial court to grant her equal and shared permanent custody of Lucy. (T.d. 1)* On
that same day, Ms. Hobbs also filed a motion requesting interim visitation. (T.d. 2) Ms. Mullen
moved to dismiss Ms. Hobbs’ Verified Complaint. (T.d. 15} Shortly thereafter, Mr. Liming
filed his own petition for shared custody (T.d. 21) and joined Ms. Mullen’s motion to dismiss.
The two petitions were consolidated. (T.d. 26)

The Magistrate denied the motion to dismiss and granted Ms. Hobbs’ motion for interim
visitation. (T.d. 36) Ms. Mullen and Mr. Liming filed objections to the interim visitation order,

which were denied. (T.d.47) The Magistrate scheduled a trial to determine whether Ms. Mullen

* Citations to materials from the trial docket include the designation “T.d.” and the number on the
Juvenile Court’s “Transcript of Docket and Journal Entries” that corresponds to the particular
document referenced.
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had relinquished her right to exclusive custody of Lucy in favor of shared custody with Ms.
Hobbs. (T.d. 36)

After a two-day trial and extensive post-trial briefing, the Magistrate made detailed
findings of fact and granted Ms. Hobbs’ petition for shared custody. (Appx.24°) He did not
rule on Mr. Liming’s custody petition. Specifically, the Magistrate found that:

[T}he evidence and testimony presented at trial support Ms. Hobbs’ contention

that she as an active participant in the decision to have a child and the steps

necessary to achieve that goal. She identified the sperm donor; helped pay for the

costs associated with in vitro fertilization, and was there with Ms. Mullen for the

birth and all the appointments and procedures which preceded it. She signed or

initialed documents related to the in vitro procedures and was listed as a partner in

those documents. She was also listed as a parent on the ceremonial birth

certificate obtained at the hospital . . . [which] was indicative of the parties’

understanding at the time of the birth.

(Appx at 29.) With respect to whether Ms. Hobbs and Ms. Mullen had an understanding prior to
Lucy’s birth that they would be equal parents to Lucy, the Magistrate conceded that “there [was]
contradictory testimony from a number of witnesses.” (Appx. at 29.) Weighing the competing
versions, the Magistrate found that “the evidence and testimony demonstrate that Ms. Mullen
and Ms. Hobbs had an understanding that they would act as equal co-parents for the child.”
(Appx. at 29.) Pointing to the will and power of attorney signed by Ms. Mullen “just before and
after Lucy was born,” the Magistrate found that these documents were “illustrative of the parties’
understanding about Ms. Hobbs’ role in Lucy’s life” at the relevant time period for determining
whether a contractual relinquishment had occurred — namely, in the months before Lucy’s birth

and the period afterward when both women reared Lucy together and jointly fostered a bond

between Luey and Ms. Hobbs. (Appx. at 29.)

* Citations to materials in the attached Appendix include the designation “Appx,” and the
corresponding page number. .
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The Magistrate rejected Ms. Mullen’s conflicting testimony as post hoc and lacking in
credibility: “The court finds that [the will and power of attorney documents in which Ms. Mullen
acknowledged that Ms. Hobbs is Lucy’s ‘co-parent in every way’| created around the time of
Lucy’s birth are of more probative value than statements made now that the parties have
separated and become engaged in a dispute over Lucy. The same is true of the ceremonial birth
certificate which listed both Ms. Hobbs and Ms. Mullen as parents of Lucy.” (Appx. at 30
(emphasis added).) The Magistrate found Ms. Hobbs’ testimony that the two women had an
agreement to have and raise a child together to be “very credible and believable.” (Appx. at 32.).
While “Ms. Mullen and Mr. Liming gave testimony to the contrary, . . . their version of what
happened is not supported by their actions during the period leading up to and immediately
following Lucy’s birth.” (Appx. at 32.) The Magistrate concluded: “Ms. Mullen did relinquish
partial custody to Ms. Hobbs and cannot now completely cut her out of Lucy’s life. It is in the
child’s best interests to maintain ties with Ms. Hobbs.” (Appx. at 30.)

On April 13, 2009, Judge Lipps of the Juvenile Court (the”Juvenile Court™) — based
solely on a review of the transcript and without having personally observed the credibility and
demeanor of the witnesses or taking any additional evidence whatsoever — rejected the
Magistrate’s decision, reversed his credibility determinations, and dismissed Ms, Hobbs’ petition
for shared custody, terminating Ms. Hobbs’ visitation with Lucy. (Appx.at 11.)

Consistent with the Magistrate’s decision, the Juvenile Court found that Ms. Mullen and
Ms. Hobbs had lived together in a long term relationship, that they decided together to have a
child, and that they “discussed and planned the conception and birth of the child together.”
(Appx. at 11 and 17.). The Juvenile Court found that Ms. Hobbs was an active participant in

preparing for Lucy’s birth “emotionally, physically, and financially,” and that the partics jointly
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cared for the child for two years, living together as a family. (Appx.at 11 and 17.). The court
acknowledged: “There are pictures, notes, e-mails and postcards where [Ms. Hobbs] was
referred [to] as momma, family, etc. by the mother, child and others. The mother and [Ms.
Hobbs] acted as a family and led others to believe that they shared responsibilities as equal
partners and parents of this child.” (Appx. at 19.)

However, the Juvenile Court rejected the Magistrate’s credibility determinations to find
credible Ms. Mullen’s testimony that she had “refused repeatedly” to enter into a shared custody
court order. (Appx. at 21.) Without explanation or citation to evidence, the court stated, “[Ms.
Hobbs] and [Ms. Mullen] discussed this concept of shared custody several times from before
birth and after. Each time the mother refused to consider such an agreement.” (Appx. at 22.)
The Juvenile Court stated that Ms. Mullen’s actions *are not admirable,” and allowed that Ms.
Mullen’s “intentions, motives, and indications [to Ms. Hobbs] may have changed over time.”
(Appx. at 22.) Nevertheless, the court concluded that because Ms. Mullen had engaged in
“conversation” about a shared custody order, but had refused to enter into one, she had declined
to “give up” any custodial rights to Ms. Hobbs. (Appx. at 22.) Stating that this was the “most
important factor,” the Juvenile Court concluded thaj Ms. Mullen had not contractually
relinquished sole custody and dismissed Ms. Hobbs’ petition for custody. (Appx. at 22.) The
court also terminated Ms. Hobbs’ interim visitation with Lucy. (Appx. at 23.)

With respect to Mr. Liming, the Juvenile Court reversed the Magistrate’s decision as
well. Although noting that Mr. Liming “has had less contfact and care with the child than [Ms.
Hobbs],” the court found that Mr. Liming had not relinquished exclusive custody in favor of

shared custody with Ms. Hobbs, citing as evidence only that Ms. Hobbs was not a party to the
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sperm donor-recipient agreement in which Mr. Liming had ceded all rights to Lucy, and
therefore was not authorized to enforce it. (Appx. at 22.)

Ms. Hobbs moved for a stay of the order terminating interim visitation. (T.d. 94) The
Juvenile Court granted Ms. Hobbs” motion and reaffirmed its finding that Ms. Mulien had
consented to the formation of a bond between Lucy and Ms. Hobbs: “The mother, Ms. Mullen,
allowed a relationship to develop between the child and the petitioner, Ms. Hobbs, from her birth
for approximately two years, until the relationship of the adults deteriorated and custody
litigation was filed.” (T.d. 102)

Ms. Hobbs timely appealed. (T.d. 93.) On December 31, 2009, the appellate court
affirmed the decision of the Juvenile Court. (Appx. at 3.) Although the appellate court
concluded “[w]e do not doubt that Hobbs bonded with Lucy” (Appx. at 8.), that Ms. Hobbs had
presented “strong evidence that Ms. Mullen had intended to give Hobbs shared custody of Lucy”
(Appx. at 6.), and that “[t]he record is replete with evidence that Hobbs loves this little girl”
(Appx. at 8), the court declined to hold that the Juvenile Court had erred. The appeals court
acknowledged expressly that the Juvenile Court had relied “most heavily” on Mullen’s alleged
repeated refusals to enter into an agreed court order “when presented with the option of doing
so” afier her relationship with Hobbs had begun to deteriorate, but concluded that this was not
error despite the overwhelming evidence of Mullen’s consent in happier times to Hobbs’ status
as co-parent, Mullen’s conduct and words consistent with that consent for years, and Lucy’s
bonded relationship with Hobbs. (Appx. at 6.) Ms. Hobbs filed a timely Notice of Appeal with
this Court. (Appx.atl.)

Throughout all of the legal proceedings described above, Ms. Hobbs has continued to

have weekly visitation with Lucy. On April 18, 2008, the Magistrate entered an order granting
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six hours of visitation every Saturday during the pendency of the proceedings in the Juvenile
Court. (T.d 36.) Shortly after he rejected the Magistrate’s decision on the merits, Judge Lipps
entered an order staying the termination of visitation during the pendency of the appeal in the
intermediate appellate court. (T.d 102.) After Ms. Hobbs filed her timely Notice of Appeal, this
Court granted Ms. Hobbs” motion to reinstate visitation during the pendency of the proceedings
in this Court. Thus, Ms. Hobbs has had almost uninterrupted weekly visitation with Lucy since
Spring 2008.

SUMMARY OF ARGUMENT

The appellate court and Juvenile Court erred in rejecting the Magistrate’s decision that
Ms. Mullen had contractually relinquished her right to exclusive custody in favor of shared
custody with Ms. Hobbs. Under settled Ohio law, parents are bound by their agreements to
relinquish their right to exclusive custody in favor of shared custody. It is also settled — and the
Magistrate, Juvenile Court and appellate court all correctly conctuded — that a parent’s
relinquishment of custody can be proved through the parties® words and conduct. A court-
approved custody agreement 1;s not required.

The Magistrate, Juvenile Court and the appellate court were also correct in finding that
the evidence presented at trial demonstrated that Ms. Mullen and Ms. Hobbs had agreed to have
a child together through donor insemination and to rear their child together as “co-parents,” with
the result being that Lucy developed a bonded relationship with Ms. Hobbs. The Juvenile Court
and the appellate court made a legal error, however, in concluding that Ms. Mullen had the right
to negate unilaterally the prior agreement she had made to allow Ms. Hobbs to be Lucy’s co-
parent. As a matter of law, if a parent agrees to bring a child into the world with another adult as

co-parent, consents to the formation of a parental bond between the child and the adult, and acts
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in accordance with the agreement for over two years, then the parent has contractually
relinquished exclusive custody in favor of shared custody. The law does not permit a parent to |
negate the agreement to “co-parent” a child by refusing to obtain a shared custody court order.
Because the appellate court’s decision is contrary to Ohio law, it should be reversed and this
matter should be returned to the Juvenile Court for an allocation of custody between the parties
in the best interests of the child.

In the alternative, the appellate court’s decision should be reversed because the trial
court’s decision that Ms. Mullen had never agreed to share custody with-Ms. Hobbs was an
abuse of discretion. The evidence overwhelmingly proved — and the Magistrate correctly
concluded - that Ms. Mullen intended to share custody with Ms. Hobbs. The Juvenile Court
abused its discretion in rejecting the Magistrate’s decision because the Juvenile Court elevated
- the self-serving, disputed testimony of Ms. Mullen that she never intended to share custody with
Ms. Mullen above the mountain of unbiased, contemporaneous evidence indicating that she fully
intended that Ms. Hobbs would be an equal co-custodian. In so deciding, the Juvenile Court
rejected the credibility determinations made by the Magistrate, despite the fact that the Juvenile
Court did not personally observe the witnesses and did not take any additional testimony or
evidence.

The appellate court’s and Juvenile Court’s decision with respect to Mr. Liming should be
reversed for similar reasons. Both the appellate court and the Juvenile Court held that Mr.
Liming did not contractually relinquish custody to Ms. Hobbs solely because Ms. Hobbs was not
a party to the donor insemination agreement between Mr. Liming and Ms. Mullen. To the extent
that such a decision imposes a requirement that the contractual relinquishment of custody can

only be proven with a written agreement, it should be reversed as contrary to settled Ohio law.
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In the alternative, the decision should be reversed as an abuse of discretion because the evidence
at trial overwhelmingly demonstrated that Mr. Liming intended to relinquish his custodial rights

so that Ms. Mullen and Ms. Hobbs could be equal co-custodians.

ARGUMENT

Proposition of Law No. 1

If a parent agrees to bring a child into the world with another adult as co-parent,
consents to the formation of a parental bond between the child and the adult, and
acts in accordance with the agreement for over two years, then the parent has
contractually relinquished exclusive custody in favor of shared custody, warranting
an allocation of custody between the parties in the best interests of the child.

A, Under Ohio law, parents are bound by their agreements to relinquish their
right to exclusive custody in favor of shared custody.

More than a century of this Court’s case law holds that a parent’s voluntary
relinquishment to a third party of her otherwise exclusive right to sole custody is enforceable
against the parent once a child has formed a significant parental bond with the third party. This
Court long has held that when a parent agrees to cede custody of minor children — either in whole
or in part — to another person, the parent is bound by that agreement. See, e.g., Reynolds v. Goll,
75 Ohio St.3d 121, 123, 1996-Ohio-153, 661 N.E.2d 1008 (upholding trial court’s finding that
father had voluntarily relinquished custody and awarding continued custody to “nonbiological
parents™);, Masitto v. Masiito (1986), 22 Ohio St.3d 63, 66, 22 OBR 81, 488 N.E.2d 857 (holding
that by entering into an agreement that grandparents would have custody, the father forfeited his
otherwise exclusive right to custody of his daughter even though he continued to provide
support); In re Perales (1977), 52 Ohio St.2d 89, 6 0.0.3d 293, 369 N.E.2d 1047 (laying out the

standard in detail); Rowe v. Rowe (1950), 58 Ohio Law Abs. 497, 44 0.0. 224, 97 N.E.2d 223



(holding that parent’s agreement to share custody with grandparents was enforceable); Clark v.
Bayer (1877), 32 Ohio St. 299, 1877 WL 120 (citing even older cases holding that a parent’s
agreement to relinquish custody to a non-parent was enforceable regardless of whether it was
written or “parol,” and holding that the father could not later unilaterally sever the children’s
relationship with the non-parent.)*

This Court recently reaffirmed this ancient line of precedent in In re Hockstock, 98 Ohio
St.3d 238, 2002-Ohio-7208, 781 N.E.2d 971 and In re Bonfield, 97 Ohio St.3d 387, 394, 2002-
Ohio-6660, 780 N.E.2d 241. The Bonfield decision in particular is instructive here as an
example of Ohio courts’ consistent rulings that a biological parent’s voluntary relinquishment of
her sole custodial rights is valid and enforceable in the best interests of the child. See, e.g., Inre
J.D.F., Franklin App. 07-AP-922, 2008-Ohio-2793, appeal dismissed, 120 Ohio St.3d 1453,
2008-Ohio-6813, 898 N.E.2d 968 (Dec. 31, 2008); In re J.D.M., slip op., Warren App. Nos.

CA2003-11-113, CA2004-04-035, CA2004-04-040, 2004-Ohio-5409; Morris v. Hawk, 180 Ohio

* This Court often has described a juvenile court’s obligation to determine whether contractual
relinquishment occurred as a requirement to find both that the non-parent is a suitable custodian
and that the parent is “unsuitable.” Perales, 52 Ohio St.2d at 99 However, in this context,
“unsuitability” has a special meaning and does not imply unfitness or inadequacy on the part of
the parent in any way. “Unsuitable” is a term of art, and means only that the parent has entered
into an agreement with a non-parent to share custody. Hockstock. supra, 98 Ohio St.3d 238 §17;
Perales, supra, 52 Ohio St.2d 89. “[T]he unsuitability determination that is required before
custody may be awarded to a nonparent . . . is determined by whether the record support[s] a
finding that the natural parent ha[s] relinquished his or her custodial rights.” Hockstock, 98 Ohio
St.3d 238 at {33, citing Perales, 52 Ohio St.2d 89. “We do not intend a finding of unsuitability
to connote only some moral or character weakness; instead, it is designed to indicate [merely]
that contractual relinquishment of custody . . . has been proved by a preponderance of the
evidence.” Perales, 52 Ohio St.2d at 99; accord, Masitto, 22 Ohio St.3d at 65-66 (parent may be
found “unsuitable” based solely upon his contractual relinquishment); Miller v. Miller (1993), 86
Ohio App.3d 623, 621 N.E.2d 745 (whether relinquishment constitutes unsuitability depends on
the nature of the contractual relinquishment and is for the trier of fact to decide). Thus, this
Court always has been careful to distinguish a court’s obligation to find that a parent is
“unsuitable” from the unfitness requirements applicable in abuse, neglect, and dépendency
proceedings under R.C. 2151 ef seq.
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App.3d 837, 2009-Ohio-656, 907 N.E.2d 763; In re M.S. (June 23, 2009), Franklin J.C. No. 08
JU 10 13850, unpublished, a copy is attached at A-33; Inre RA.W. (Dec. 17, 2009), Franklin
J.C. No. 08 JU 09 13321, unpublished, a copy is attached at A-50 and, In re S.L. (July 10, 2009),
Cuyahoga J.C. No. CU 07 101304 and CU 07 01305, unpublished, a copy is attached at A-55.
As in this case, Bonfield involved a lesbian couple who had planned a family and was
rearing children together. And as is the case here, although the women in Bonfield jointly cared
for and supported their children, who viewed them both as equal parents, only the biological
mother had a legally recognized relationship with the children. Bonfield, 97 Ohio St. 3d at 389.
The women sought legal recognition of their children’s relationship with both of them in their
children’s best interests, and petitioned a juvenile court for a shared parenting agreement
pursuant to R.C. 3109.04. After the juvenile court dismissed their petition, the women appealed.
Although this Court ultimately ruled that statutory parenting agreements were not an available
remedy, the Court found that entry of a shared cusfody agreement pursuant to R.C. 2151.23 was
appropriate, Bonfield, supra, 97 Ohio St.3d at 395-96. Citing Masitto, 22 Ohio St.3d 63, and
older cases, this Court held that “[p]arents may waive their right to custody of their children and
are bound by an agreement to do so.” Bonfield, 97 Ohio St.3d at 395. This Court further held
that a parent’s agreement to grant custody to a third party is “enforceable subject only to a
judicial determination that the éustodian is a proper person to assume the care, training, and
education of the child.” Id at 395-96. Thus, Bonfield made explicit that established Ohio
standards regarding relinquishment of child custody rights apply equally to lesbian and gay

parents and their children. It also confirmed once again that the juvenile court has jurisdiction to
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resolve disputed custody claims, and the standard for doing so, where, as here, custody is

disputed between a parent and a non-parent at law.”

B. The courts below correctly concluded that a parent’s relinquishment of
exclusive custody in favor of shared custody can be demonstrated by words
or conduct; a written shared custody agreement is not required.

Itis well established that an agreement to relinquish sole custody in favor of shared
custody need nét be in writing to be enforceable. Rather, “[w]hether or not a parent relinquishes
rights to custody is a question of fact” for a trial court to determine based on.the parent’s
writings, words and conduct, using a preponderance of the evidence standard. See Masitro, 22
Ohio St.3d at 65; Hockstock, supra, 98 Ohio St.3d 238 at 17. Although a written agreement is
one form of evidence, it is not necessary, and courts routinely enforce a parent’s voluntary
relinquishments of custodial rights in the absence of any writing. See. e.g., Masitto, 22 Ohio
St.3d at 66 (considering a father’s conduct, “taken as a whole” in determining that he
relinquished custody); see, also, Clark, 32 Ohio St. at 305-06 and 308 (parents may relinquish
custody “by act and word” and finding that an oral agreement and the parties’ corresponding
conduct proved parental relinquishment); Barry v. Rolfe, Cuyahoga App. Nos. 88459-88911,
2008-0Ohio-3131 (affirming trial court’s award of custody to a non-parent after one parent had
contractually relinquished custody based on statements of father’s counsel at a hearing, and over
the other parent’s objection); In re Galan, Seneca App. No. 13-02-44, 2003-Ohio-1298
(enforcing a parent’s contractual relinquishment of custody in favor of nonparents based on a

phone conversation); Rowe, 58 Law Abs. 497 (language in divorce decree was evidence of a

> In the courts below, Ms. Mullen attempted to distinguish Bonfield by arguing that the parties

in that case were an intact couple, while the parties in the instant case are disputing custody. As
the appellate and juvenile court correctly concluded, this is a distinction without a difference.
The Bonfield decision cited and relied upon numerous contractual relinquishment cases
involving parents disputing non-parents for custody, including Masitto and Perales.
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prior enforceable agreement to relinquish custody); Reynolds v. Goll, 75 Ohio 8t.3d 121
(enforcing nonparents’ custodial rights over parent’s objection in the absence of a court order or
other written instrument). See also In re Perales, 52 Ohio St.2d at 91, fn.2 (noting that, although
a written agreement may not itself be sufficient to grant a non-parent custody, it may be
considered as part of the totality of evidence demonstrating that a parent has contractually
relinquished custody).

Based on this body of law, the appellate court below correctly recognized that the
threshold issue in this case is whether a preponderance of the evidence adduced at the hearing
demonstrates that Ms. Mullen, through her words and conduct over a period of years, agreed to
relinquish exclusive custody of Lucy in favor of shared custody with Ms. Hobbs, resulting in a
parental bond between Lucy and Ms. Hobbs. That the parties did not reduce this agreement to a
consent order is not in itself determinative of anything:

As we have already noted, in Perales, the Ohio Supreme Court held that a

contractual relinquishment of parental rights can be demonstrated by a parent’s

conduct. It did not hold that a relinquishment must be written. We find no

reason, nor did the trial court, why a partial relinquishment in favor of shared
custody cannot be proved in the same way — i.e., through conduct.

In re Mullen, 185 Ohio App. 3d 457, 461, 2009-Ohio-6934, 924 N.E.2d 448.
C. The evidence overwhelmingly proved — and the appellate court and juvenile

court correctly found — that Ms. Mullen and Ms. Hobbs agreed to have a
child together, and to rear the child as equal parents.

The evidence presented at trial proved that Ms. Mullen and Ms. Hobbs jointly decided to
bring Lucy into the world and rear her in a family with two moms. The factual findings of the

Juvenile Court on this point include:

» Ms. Hobbs was “an active participant in preparing for the child’s birth,
emotionally, physically and financially.” (Appx. at 19.)

¢ Ms. Hobbs signed hospital consent forms regarding the in vifro process. (Id.)
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s Ms. Hobbs accompanied Ms. Mullen to doctor visits and Lamaze classes and paid
medical bills. (Appx.at11.) '

» Ms. Hobbs was present at the birth. (Id.)

s After the child’s birth, the two women jointly cared for the child, living together
as a family for over two years after Lucy was born. (Id.)

s Ms. Mullen, Lucy and others referred to Ms. Hobbs as “Momma.” (Appx. at 19.)

s Both Ms. Mullen and Ms. Hobbs “acted as a family and led others to believe that
they shared responsibilities as equal partners and parents.” (Id.)

s The couple’s friends “understood the family to consist of two equal mothers and a
child.” (Id.)

Based on these factual findings, which were largely undisputed, the trial court correctly
concluded that “the testimony and evidence presented to the Magistrate showed a combined
discussion and decision to have a child with the stated intention that the child would live with
- both the mother and petitioner who would both care for her.” (Appx. at 19.) The appellate court
noted that these findings comprise “strong evidence that Mullen had intended to give Hobbs
" shared custody of Lucy.” (Appx. ai 6.) Thus, the appellate court, trial court and Magistrate all
concluded that Ms. Mullen and Ms. Hobbs agreed to have a child together, to share in the
responsibility of rearing their child and to hold themselves out to their child, their families, their
community and each other as two mothers, and that they acted in accordance with this agreement
for years.

D. Based on the Juvenile Court’s own findings of fact, the Juvenile Court erred

as a matter of law in concluding that Ms. Mullen had the right to sever a
bonded parental relationship between Lucy and Ms. Hobbs that Ms. Mullen
had encouraged and fostered solely because Ms. Mullen had refused to
memorialize her agreement to “co-parent” Lucy with Ms. Hobbs in a court
order.

Accepting for the sake of argument all of the Juvenile Court’s findings of fact as correct,

the juvenile and appellate courts erred as a matter of law in concluding that Ms. Mullen had not
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contractually relinquished custody. Because the Juvenile Court made findings of fact that the
parties agreed to have and rear a child together, acted in accordance with that agreement for
years, and that Lucy has a parental bond with Ms. Hobbs, the court was required to find that Ms.
Mulien had contractually relinquished sole custody in favor of shared custody, and go on to
allocate custody between the parties in accordance with Lucy’s best interests.® Instead, the
Juvenile Court declined to hold that Ms. Mullen had relinquished custody solely on the ground
that Ms. Mullen had “refused repeatedly” to reduce her agreement to a shared custody court
order. The Juvenile Court stated that this was the “most important factor” in its determination,
and the appellate court acknowledged that the trial court had relied “most heavily” on this
finding. This was error.

Even if there was credible evidence to support a finding that Ms. Mullen had discussed
but refused to reduce her agreement with Ms. Mullen to a court order (and there was not, as
discussed in the following point below), it was error for the Juvenile Court to consider the
absence of a court order except as evidence of whether the parties had entered into an agreement
to rear the child as equal parents. Here, the court had already concluded that an agreement to

rear the child as equal parents existed. The Juvenile Court expressly found that Ms. Mullen and

® The question of whether a parent is bound by her agreement to co-parent a child, or instead
may negate her agreement at any time simply by refusing to commit her agreement to a court
order is a question of law reviewable de novo. See, e.g., Hockstok, 98 Ohio St. 3d 244, 429
(reversing trial court for error of law for trial court's failure to make proper finding of contractual
relinquishment before allocating custody between parent and non-parent); see also Anderson v.
Anderson, 2009 WL 341604, 2009-Ohio-5636, 415 (noting that trial court decisions applying an
incorrect legal standard are accorded no deference on appeal). While the appellate court below
‘was correct in holding that a trial court's findings of fact relating to whether a parent has
contractually relinquished custody are subject to an abuse of discretion standard, see Mullen, 185
Ohio App.3d 459, 91, citing Masitto, 22 Ohio St. 3d 63, the issue raised in this section of the
brief does not involve review of the Juvenile Court's findings of fact, but accepts all of them as
true for the purpose of this argument.
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Ms. Hobbs: 1) decided jointly to have a child together; 2) agreed that they would play an equal
role in rearing the child; 3) and held themselves out as a family of two equal parents. (Appx. at
19.) The Juvenile Court also found that, in reliance upon this agreement, Ms. Mullen contributed
both to the fertility process and after Lucy’s birth to Lucy’s upbringing financially, physicaily,
and emotionally. (Id.) Most importantly, the Juvenile Court found that Lucy understands Ms.
Hobbs to be her “Momma.” (Id.) These factual findings militated a conclusion that Ms, Mullen
had contractually relinquished exclusive custody. Nevertheless, the Juvenile Court incorrectly
went on to hold that a party to an agreement to act as co-parents of a child may evade
responsibility under her agreement simply by consistently refusing to reduce it to a court order —
despite the reality of the agreement itself, despite acting in accordance with it for years, despite
inducing others to rely on it to their extraordinary detriment, and despite disastrous consequences
to the child at the heart of the case.’

Ohio law does not permit a parent unilaterally to sever a bonded parental relationship
between her child and another adult that the parent herself has created, and to rescind all her
promises to protect that relationship forever— simply by refusing to put her agreement into a
court order. In light of all of the Juvenile Court’s findings that Ms. Mullen had entered into an
agreement in fact, the Juvenile Court’s additional finding that Ms. Mullen consistently refused to
enter into a court order reflecting this agreement because she believed that this would preserve
her unilateral right to sever Lucy’s relationship with Ms. Hobbs should not have affected the

analysis of whether contractual relinquishment occurred, let alone been dispositive. Ms.

" The appellate court incorrectly stated that the Juvenile Court used Ms. Mullen's alleged refusal
to sign a shared court order only for a proper purpose — to determine whether Ms. Mullen had
intended to enter into an agreement with Ms. Hobbs. Mullen, 185 Ohio App.3d at 452, §12. In
so doing, the appellate court failed to address that the Juvenile Court had, in fact, already
determined that the women had agreed to have and rear a child together as “co-parents.”
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Mullen’s belief was érroneous. Ohio law does not permit a trial court to disregard the reality of a
parent’s consent to her child’s formation of a loving parental bond with another adult on the
formalistic ground that the parent deliberately declined to submit the agreement to a court for
approval. To the contrary, this Court has held that a trial court must make a factual
determination, based on the parties’ words and conduct under a preponderance of the evidence
standard, of whether an agreement to share the role of parent existed, and once such a finding is

entered, the court must allocate custody in a child’s best interests. See Sections A and B above.

Even in less high-stakes contexts, where a child’s welfare is not at stake, Ohio courts
have rejected the Juvenile Court’s formalistic approach, refusing to permit a party to negate her
agreement simply by declining to put it in writing. For example, even in the context of real
estate transactions, where Ohio’s statute of frauds mandates that all agreements be in writing,
see R.C. 1335.05, Ohio .courts nevertheless have enforced oral agreements when evidence exists
to demonstrate that the agreement in reality existed. See Hunter v. Green, Coshocton App. No.
09-CA-0010, 2010-Ohio-1460. Such evidence could include “a signed acknowledgement of an
oral promise . . ., even if the acknowledgement repudiates the oral promise.” Id, citing
Landskroner v. Landskroner, 154 Ohio App.3d 471, 2003-Ohio-5077, 797 N.E.2d 1002; 1
Restatement of the Law 2d Contracts (1981) 336, Section 131. Additionally, courts have
enforced unwritten agreements despite the statute of frauds when the parties have engaged in
partial performance and injustice would result if the contract were not enforced. Hunter, 2010-
Ohio-1460 at §31; Bumgarner v. Bumgarner, Highland App. No. 09CA22, 2010-Ohio-1894. In
all of these cases, the appropriate focus of the trial court is simply to determine whether an
agreement existed in reality rather than a myopic attention to whether the parties reduced it to

writing. Here, because a child’s relationship to a person she has always known to be a parent is
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at issue, the Juvenile Court’s use of Ms. Mullen’s refusal to enter into an agreed court order to
negate its finding that Ms. Mullen had entered into an agreement with Ms. Hobbs was
particularly unjust and reversible error.

To permit a parent to negate her agreement to co-parent her child with another adult
based solely on the parent’s refusal to reduce the agreement to a shared court order would not
only violate longstanding Ohio law, but also create a rule that would be devastating for children.
As this Court has noted: “For at least a century and a half; the ‘best interests of the child’
standard has been the polestar for Ohio courts in determining matters involving children.” Crago
v. Kinzie (2000), 106 Ohio Misc.2d 51, 59, 733 N.E.2d 1219, citing Gishwiler v. Dodez (1855), 4
Ohio St. 615, 1855 WL 28 paragraph two of syllabus (in determining “custody of a child
incapable of electing for itself, the order of a court should be made with a single reference to its
best interests™). A court’s authority to enforce voluntary contractual relinquishments of custodial
rights is essential to the courts’ role under the doctrine of parens patriae, dictating that courts are
entrusted to protect the best interests of children. Kelm v. Kelm, 92 Ohio St.3d 223, 224, 2001-
Ohio-168, 749 N.E.2d 299. In custody matters, a court’s overriding concern is always “the
welfare of the minor,” see Reyrnolds, 75 Ohio St.3d at 123 (citing Clark, 32 Ohio St. at 310),
because “determinations of custody go to the very core of the child’s welfare and best interests.”
Kelm, 92 Ohio St.3d at 225.

Ohio’s child-centered approach to custody disputes between parents and non-parents has
always permitted courts in cases such as this one, where a child has formed a strong attachment
to an adult who is not legally a parent, but who has functioned as one since the child’s birth, to
protect children from the harm that would result from severing the relationship. Such an

approach is consistent with the teaching of child welfare experts, who long have recognized that
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‘sustaining bonds between children and adults who function as their parents is cruciai toa child.’s
well-being and health development. See generally, Bowlby, Aftachment, {Basic Books 1969);
Davies, Child Development: A Practitioner’s Guide {The Guilford Press 1999). A child’s
attachment to the adults who parent the child does not turn on biological kinship or legally
recognized parental status, but develops between a child and an adult “who on a continuing, day-
to-day basis, through interaction, companionship, interplay and mutuality, fulfills the child’s
psychological needs for a parent, as well as the child’s physical needs.” Goldstein et al., Beyond
the Best Interests of the Child at 98 (The Free Press 1979); see Mason, The Custody Wars: Why
Children Are Losing the Legal Battle and What We Can Do About It at 89 (Basic Books 1999);

_ Singre et al., Mother-Infant Attachment in Adoptive Families (1985), 56 Child Dev. 1546, 1547.

- Once a child has formed such an attachment, disrupting this relationship can cause the child long

term psychological harm lasting well beyond childhood. Goldstein et al., supra, at 27; Riggs,

Implications of Attachment Theory for Judicial Decisions Regarding Custody and T hird-Party
Visitation (2003). 41 Fam. Ct. Rev. 39, 41; Kelly & Lamb, Using Child Development Research
1o Make Appropriate Custody and Access Decisions for Young Children (2000), 38 Fam. Concil.
Cts. Rev. 297, 303; Clunis & Dorsey Green, The Lesbian Parenting Book: A Guide to Creating

Families and Raising Children at 124 (Seal Press 1995). See also Rideaout v. Riendeau (2000),
761 A.2d 291, 301, 2000 Me. 198 (“The cessation of contact with a [person]} whom the child
views as a parent may have a dramatic, and even traumatic, effect upon the child’s well-being.”);
Youmans v. Ramos (1999), 711 N.E.2d 165, 173 n.20, 429 Mass. 774 (“The damage to the child,
who cannot understand what is happening, from breaking these bonds is something which even

competent psychiatrists may be unable to predict.”).

¥ Indeed, it is beneficial to children in numerous respects even apart from their psychological
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These considerations, in addition to the mandates of Ohio contractual relinquishment law,
require that, in custody disputes between a parent and non-parent, courts conduct a searching
evaluation of all of the evidence to determine the reality of a child’s life — to find out, first and
foremost, whether the child has a parent-like relationship with the non-parent who petitions the
court for custody, and whether the parent has consented to the formation of that bond. The best
interests of a child require that such a determination be made based on a careful consideration
and analysis of all of the facts presented to the court. A claim should not be disregarded or
dismissed — as was done in this case — based solely on a parent’s testimony that she discussed but
refused to seek an agreed court order with her former partner, in the face of overwhelming
evidence that an agreement between the parties in reality existed, and that the child developed a
parental bond as a result of the parties’ actions in accordance with that agreement. To allow such
a decision to stand tears a child away from her “Momma” forever, severing her relationship with
a person she has been reared from birth to understand is her parent. Both Ohio law and child

welfare public policy decry such a result.

well-being to encourage adults to live up to parental commitments and to support the children
they cause to be born and agree to parent. It is beyond dispute that children benefit if they
receive financial support from more than one adult. Accordingly, in cases in which children
have been raised in families with two functional parents, courts in many jurisdictions have
rejected legal arguments that “would deprive {these children] of the support of their second
parent.” Elisa B. v. Superior Court (2005), 117 P.3d 660, 669, 37 Cal.4th 108 (woman who
agreed to her lesbian partner’s having children via artificial insemination, and acted as the
resulting children’s second parent for several years, was required to pay child support when her
relationship with her partner ended). See also, e.g., In re M.J. (2003), 787 N.E.2d 144, 203 111.2d
526 (infertile man who agreed to have a child with his non-marital female partner through
artificial insemination was liable for child support regardless of whether he enjoyed the status of
"parent” under Illinois’ statutory scheme); Smith v. Smith (Del. 2006), 893 A.2d 934 (biological
mother’s former partner was ordered to pay child support after being found to be a de facio
parent); L.S.K. v. HA.N. (2002), 813 A 2d 872, 2002 Pa.Super 390 (holding that child support
guidelines applied to former lesbian partner of the biological mother). Here, Ms. Hobbs has
always willingly supported Lucy financially and emotionally, and wishes to continue doing so.
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E. In the alternative, the Juvenile Court’s ruling that Ms. Mullen did not
contractually relinquish exclusive custody in favor of shared custody of Lucy
constituted an abuse of discretion.

The Juvenile Court abused its discretion in holding that Ms. Mullen never contractually
relinquished exclusive custody in favor of shared custody with Lucy.” The evidence
overwhelmingly proves that Ms. Mullen did not object to sharing a parental role with Ms. Hobbs
until years after Lucy’s birth and after her relationship with Ms. Hobbs had broken down. As
discussed in detail below, Ms. Mullen’s own testimony flatly contradicts the trial court’s finding
that Ms. Mullen and Ms. Hobbs discussed entering into an agreed custody order “several times
from before birth and after” Lucy’s birth and that Ms. Mullen consistently refused to do so.
(Appx. at 21-22.) Additionally, the Juvenile Court’s findings of fact are internally inconsistent.'®
The court repeated throughout its decision its factual finding that Ms. Hobbs and Ms. Mullen had
agreed to have a child together, and to rear the child jointly. (Appx. at 11, 17 and 19; see also
T.d 102 (Juvenile Court’s order staying the termination of visitation during the pendency of Ms.

. Hobbs’ appeal).) The court also acknowledged that Ms. Mullen’s intentions and understanding
of the structure of Lucy’s family “may have changed over time” (Appx. at 22.), implicitly
acknowledging that Ms. Mullen’s testimony at trial may not have been an accurate reflection of
her intentions at the time that she entered into the agreement and acted in accordance with it for
years. However, the Juvenile Court then concluded that Ms. Mullen had not relinquished

custody because her purported repeated refusals to enter into an agreed court order were the

“most important factor” in determining whether she had agreed to rear Lucy in a family with Ms.

’In child custody cases, a trial court’s factual findings are subject to review under an abuse of
discretion standard. Smith v. Boyd, Seneca App. No. 13-05-49, 2006-Ohio-6931, at P38, citing
Masters v. Masters, 69 Ohio St.3d 83, 85, 1994 Ohio 483, 630 N.E.2d 665.

' A trial court opinion involving intemally inconsistent findings of fact constitutes an abuse of
discretion. See, e.g., Sharrock v. Sharrock, Guernsey App. No. 91-CA-26, 1992 WL 71525, at
*4 (reversing because “internally inconsistent” findings of fact constituted an abuse of
discretion).
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Hobbs as equal parents. (Appx. at 22.) Because the overwhelming evidence at trial
demonstrates that Ms. Mullen agreed to co-parent Lucy with Ms. Hobbs, and consented to the
formation of a loving parental bond between Lucy and Ms. Hobbs, the Juvenile Court abused its
discretion in concluding that Ms. Mullen had not contractually relinquished custody.

As an initial matter, all the competent credible evidence introduced at the hearing
contradicted the trial court’s statement that Ms. Mullen had “discussed the concept of shared
custody several times [with Ms. Hobbs] from before birth and after.” By Ms. Mullen’s own
admission on direct examination by her own counsel, her first discussion about signing an agreed
custody order did not occur until March 2006, eight months after Lucy was born:

Q: When was the first time you recall her [Ms. Hobbs] talking about either, you
know, 1 can get Lucy from you, or would you like to enter into some kind of
agreement?

A: I'mean, she started — I can remember — Lucy was born in July, 2005. And in
tax season 2006 she was very angry that I was getting all the write off. And
she therefore thought that 1 should give her custodial rights or co-parenting or
paperwork for Lucy so that she could us the tax writeoff. So that was March
"06.

(Mullen at Tr.11:45,) (emphasis added). Ms. Mullen confirmed that the couple did not discuss a
court-approved custody agreement at any time before:

Q: And at any time in, let’s say, the first year of Lucy’s life was there ever any
discussion about, we have to put papers in place to protect Lucy or to protect
you, to protect Ms. Hobbs? Was there any of those kinds of discussions that
you recall?

A: There were never conversations in the first year about, we need to put papers
in place to protect Lucy. There were never — you mean as far as —

Q: I'm talking maybe — like there’s been testimony about the will and those kinds
of things that you had signed previously. Were there any kind of discussions
that you would —

A: There were no discussions about further paperwork to protect Lucy.
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{Supp. at 129, Mullen at Tr.11:35.) Ms. Hobbs recalled, however, that the first d_iscussion about
an agreed court order took place later, in the fall of 2006, when the couple sought counseling to
help with the problems in their relationship. (Supp. at 97-98, 101-102 Hobbs at Tr.1:315-16,
332-33.) She testified that, at that time, she contacted a lawyer who informed her that it might be
necessary o invo]ve.Mr. Liming in the process of preparing an agreed court order and that Ms.
Mullen objected solely to the prospect of ceding authority to Mr. Liming, which was the only
sticking point. (Supp. at 101-102, Hobbs at Tr.1:332-33.) In sum, although the two women
disagree about the specific timing and content of the discussion, they agreed that it occurred in
2006 — the year gfter Lucy’s birth and affer the two women had assumed equal responsibility for
caring for the child.

Thus, even according to Ms. Mullen’s own testimony, her earliest alleged refusal to enter
into a shared custody order occurred too late to be relevant to the question of whether she
relinquished sole custody in favor of shared custody of Lucy. By her own admission, her first
discussion of such an order occurred: (1) affer the couple had agreed to have a child together; (2)
after she had acknowledged Ms. Hobbs as her child’s “co-parent” in numerous documents; (3)
afier she had granted Ms. Hobbs equal legal decision-making authority with respect to her child
through powers of attorney and other documents; (4) affer Ms. Mullen had fostered a parent-like
relationship between Ms. Hobbs and Lucy; and (5) afier the couple had held themselves out to
their family, friends, and daughter as two mothers. Consequently, even viewing the evidence in
the light most favorable to Ms. Mullen and accepting her own testimony about the timing of her
discussions as true, she had already contractually relinquished sole custody through her words
and actions before the couple ever discussed a shared custody order, warranting an allocation of

custody in Lucy’s best interests.
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Moreover, the Juvenile Court’s conclusion that Ms. Muilen discussed shared custodial
rights but refused to grant them to Ms. Hobbs elevates Ms. Mullen’s self-serving testimony at the
time of trial above a mountain of largely uncontested, contemporaneous evidence demonstrating
the contrary — namely, that Ms. Mullen agreed to start a family with Ms. Hobbs and spent two
years jointly parenting Lucy with the understanding that Ms. Hobbs was an egual co-custodian,
but balked at entering into an agreed court order only after her relationship with Ms. Hobbs
began to deteriorate. This evidence includes:

e documents and testimony regarding Ms. Mullen’s will and powers of attorney, in
which she stated that Ms. Hobbs was Lucy’s “co-parent in every way” and
granted Ms. Hobbs “every Power with respect to my child that I possess™ !

¢ documents and testimony regarding Ms. Hobbs’ active participation as Ms.
Mullen’s partner in the ir vitro fertilization process, the pregnancy and the birth

¢ testimony from numerous witnesses who observed Ms. Hobbs acting as an equal
co-parent to Luc:y12

s documents and testimony from numerous witnesses that Ms. Mullen and Ms.
Hobbs told Lucy, their families, their friends, their community and each other that

they were a family with two mothers.

The Magistrate appropriately viewed this evidence as more persuasive than the post hoc self-

serving testimony provided by Ms. Mullen at trial.’® For example, after reviewing Ms. Mullen’s

I Ms. Mullen conceded that when she signed a general durable power of attorney granting Ms.
Hobbs “every Power with respect to my child that I possess,” she understood that she was
granting Ms. Hobbs immediate, complete and unfettered decision-making authority with respect
to Lucy. (Mullen at Tr.JI:83.) She also testified that she understood the ability to make
decisions for a child to be the key part of having “custodial rights.” (Mullen at Tr.H:79.)

12 These witnesses inchude: Cincinnati councilwoman Leslie Ghiz, who observed the women at
several public events; Reverend Canon Ann Wrider, who discussed the couple’s desire to find a
church for their family; Kathy and Rochelle Nardiello, close friends of the couple who interacted
with them and Lucy several times a month; and Donald Troendle, the couple’s neighbor who saw
them daily.

B Ms. Mullen’s testimony that she never intended for Ms. Hobbs to assume a parental role is
further undermined by the fact that she and Ms. Hobbs attempted to have a second child together
in December 2006. (Hobbs at Tr.1:261.)
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will, powers of attorney and the medical paperwork that the couple signed as part of the in vitro
fertilization process, the Magistrate concluded: “The court finds that these documents created
around the time of Lucy’s birth are of more probative value than statements made now that the
parties have separated and become engaged in a dispute over Lucy.” (Appx. at 30.) The
Magistrate also appropriately relied upon the testimony of third party witnesses. He explicitly
found that Kathleen Nardiello, Rochelle Nardicllo, Canon Wrider and Councilwoman Leslie
Ghiz all provided credible and believable testimony that supported his conclusion that Ms.
Mullen and Ms. Hobbs had agreed to be co-custodians. (Appx. at 32.)

Ms. Hobbs also testified that the couple had always agreed that Ms. Hobbs would share
custody of Lucy and that Ms. Mullen never told her that she would not have custodial rights:

Q: Okay, Ms. Hobbs, do you recall a time when Ms. Mullen told you that she did
not want to give you custodial rights?

A: She never said that to me.

{Supp. 5t 102, Hobbs at Tr.I:333). The Magistrate specifically found Ms. Hobbs’ testimony that
the couple agreed to have and rear a child together to be “very credible and believable.” (Appx.
at 32.) By contrast, the Magistrate concluded that Ms. Mullen’s contrary testimony was
unworthy of belief. He rejected Ms. Mullen’s claim that she never intended Ms. Hobbs to have a
custodial role, finding that [Ms. Mullen’s] versién of what happened is not supported by [her]
actions during the period leading up to and immediately following Lucy’s birth.” (Appx. at
32)M

In reversing the Magistrate to find credible Ms. Mullen’s assertion that she had never
intended to “give away any custodial rights,” the Juvenile Court substituted its judgment of the

witnesses’ credibility for that of the Magistrate who presided over the hearing and was in a better
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position to assess them. Notably, the Juvenile Court did not ask to hear any additional evidence
or re-hear the matter itself, as specifically permitied by Juv. R. 40(D){4)(b) (d), but rendered
credibility determinations in conflict with the Magistrate’s based solely on a transcript.

This Court has previously noted that, particularly in custody cases, deference should be
given to the trial judge because he or she “has the best opportunity to view the demeanor, attitude
and credibility of each witness, something that does not translate well on the written page.”
Davis v. Flickinger, 77 Ohio St.3d 415, 418-19, 1997-Ohio-260, 674 N.E.2d 1159; Smith v.
Bovd, 2006-Ohio-6931, at P39. However, here, the underlying principle at play weighs in favor
of giving deference to the findings of the Magistrate, who was in fact the “trial” judge, not Judge
Lipps, because the Magistrate presided over the trial and, therefore, had the opportunity to assess
witness credibility. “[O]n the issue of the credibility of witnesses, the Magistrate is the only one
who has seen and heard them and the trial court may need to defer to the Magistrate's
determinations on credibility unless testimony is extremely internally inconsistent.” Rhoads v.
Arthur, Delaware App. No. 98CAF10050, 1999 WL 547574 at fn.3; accord, 46 Ohio Jur. 3d
(2008) Family Law, Section 604. Indeed, Ohio courts have routinely noted that the deference
normally attributed to a trial judge’s credibility findings is diminished when, as here, only the
magistrate observed the witnesses. See, e.g., Kubin v. Kubin (2000}, 140 Ohio App.3d 367, 370-
371, 747 N.E.2d 851 (*When the trial judge commits credibility determinations to a magistrate,
the presumption that a subsequent credibility determination made by the trial court is correct is
lessened”); Cox v. Cox, Fayette App. No. CA 98-05-007, 1999 WL 74573, at *8; Loges v.
England, Montgomery App. No. 15606, 1996 WL 631399, at *2 (reversing the trial court

decision).
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Here, there was no internal inconsistency in the testimony warranting a departure from
the Magistrate’s credibility determinatiqns. Consequently, this Court is further justified in
holding that the Juvenile Court abused its discretion because the traditional reason for deference
to a trial court’s findings of fact — that the “trial judge has the best opportunity to view the
demeanor, attitude, and credibility of each witness, something that does not translate well on the
written page” — is absent here, and the Juvenile Court stood in the same position as an appellate
court in reviewing a cold record. Ream v. Ream, Licking App. No. 02-CA-000071, 2003-Ohio-
2144 (citations omitted).

In summary, the Juvenile Court’s decision that Ms. Mullen had not contractually
relinquished custody constituted an abuse of discretjon because it rested on completely
inconsistent factual findings, and because the court’s finding that Ms. Mullen had never intended
to share custody of Lucy embraced a re-writing of history by Ms. Mullen that is simply not
believable. Would Ms. Mullen have had an attorney draft documents acknowledging Ms. Hobbs
as her child’s “co-parent in every way” if she did not intend Ms. Hobbs to be a co-custodian?
Would Ms. Mullen have referred to Ms. Hobbs as her child’s mother to her family, friends and
neighbors if she did not intend to share custody? Would Ms. Mullen have told Lucy that Ms.
Hobbs was her mother if she did not want her daughter to know that Ms. Hobbs would always be
there for her? When one considers these questions, it becomes apparent that the evidence did, in
fact, prove that Ms. Mullen and Ms, Hobbs agreed to be co-custodians. This Court should find
that the Juvenile Court abused its discretion in concluding that Ms. Mullen had not relinquished

custody and remand for an allocation of custody between the parties in Lucy’s best interests.
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F. Mr. Liming Relinquished Custody To Ms. Hobbs And The Juvenile Court
Erred In Holding Otherwise.

The Juvenile Court erred in holding that Ms. Hobbs had failed to prove that Mr. Liming
had contractually relinquished any custodial rights he may have had to Ms. Hobbs. The Juvenile
Court reached this conclusion based solely on the fact that Ms. Hobbs was not a party to the
written Donor-Recipient Agreement between Ms. Mullen and Mr. Liming and, therefore, was not
authorized to enforce it. In so holding, the Juvenile Court inappropriately dismissed the Donor-
Recipient Agreement as having no significance, even though it constituted singularly compelling
evidence of the parties’ intentions prior to Lucy’s birth, and of Mr. Liming’s consent to cede
custodial rights to Ms. Hobbs. The issue before the Juvenile Court was not the enforceability of
the Donor-Recipient Agreement as a legal matter, but instead whether the evidence demonstrated
that Mr. Liming intended Ms. Hobbs to have a primary role rearing Lucy as her parent. Because
the uncontested and overwhelming evidence introduced below indicates that he did, this Court
should find that Mr. Liming contractually relinquished sole custody and remand for an allocation
of custody between the parties in Lucy’s best interests.

The Juvenile Court permitted one fact — the absence of a written agreement between Mr.
Liming and Ms. Hobbs — to trump all of the evidence proving that Mr. Liming fully intended for
Lucy to be brought up jointly by Ms. Mullen and Ms. Hobbs without his significant involvement.
For example, when he signed the Donor-Recipient Agreement in 2004, Mr. Liming understood
that he would not have any parental or custodial rights with respect to Lucy. (Supp. at 115,
Liming at Tr.1I:151.) Although Ms. Mullen and Ms. Hobbs wanted him to be known to Lucy,
they were adamant that he would not have any legal or custodial decision-making authority.
(Supp. at 44, Hobbs at Tr.I: 250.) They made clear to Mr. Liming that he merely would be

helping two women liave a child that they were going to be raising together. (Id.) As a result, the
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Donor-Recipient Agreement, which was written to protect Ms. Mullen’s and Ms. Hobbs’ desire
to have a child together, did not provide Mr. Liming with any rights with respect to Lucy and
released him of any child support obligations. (Hobbs Tr.Exhibit 1.} Regardless of whether the
Donor-Recipient Agreement is enforceable by Ms. Hobbs, it is indicative of the parties’
agreement about their respective roles in Lucy’s life.

Mr. Liming’s contractual relinquishment also was evidenced by the uncontested
testimony that Mr. Liming stood by the agreement he had reached with Ms. Hobbs and Ms.
Mullen that the two women would care for Lucy together, and never provided any financial
support. (Supp. at 121-123, 120-120a, Liming at Td.I1:162-64, 157-58.) He acknowledged in
writing that Ms. Mullen and Ms. Hobbs were Lucy’s parents and that he was to play a secondary
role, stating in an email to Ms. Hobbs and Ms. Mullen, “1 will always take the back seat in the
parent roll [sic], bu£ don’t mistake that for not caring!!! . . . I know you two will be the primarys
[sic] always.” (Hobbs Tf.Exhibit 9). It was only after the two women separated and Ms. Hobbs
petitioned for custody — long after he allowed and encouraged Ms. Hobbs to develop a parental
relationship with Lucy — that Mr. _Liming was prompted to enter 'Ithe case and subsequently
sought to declare the Donor-Recipient Agreement null and void.

As with respect to its findings about Ms. Mullen, the Juvenile Court ignored — without
explanation — the credibility determinations of the Magistrate, who found Mr. Liming’s claim
that he never intended to relinquish custody to Ms. Hobbs to be inconsistent with his actions
leading up to and following Lucy’s birth. (Appx. at 32.) Additionally, by citing only Ms.
Hobbs’ inability to enforce the donor-recipient agreement, the Juvenile Court’s decision turned
upon the lack of a writing as the sole basis for concluding that Mr. Liming had not relinquished

custody. This was contrary to the body of Ohio law that states that contractual relinquishment
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can be proven by the parties” conduct and words. (See Section B, above.} Thus, because the
evidencr’; proved that Mr. Liming contractually relinquished custody to Ms. Mullen and Ms.
Hobbs, the appeliate court decision should be reversed with instructions to allocate custody
between the parties in Lucy’s best interests.

CONCLUSION

In the end, this case is about whether Lucy may be separated forever from the woman she
knows to be “Momma” without even a best interests determination. The courts below foreclosed
such a determination by holding that a parent may agree to have and rear a child with another
adult, induce the adult to act in reliance upon the agreement, encourége and foster a bonded
parental relationship between her child and the other adult and then, after ali that occurs, sever
the relationship based on the parent’s post hoc claim that she never actually “agreed” to
relinquish custodial rights. To uphold such a cynical result not only would be disastrous for
Lucy, but also would significantly undermine more than a century of Ohio law that protects
children and their relationships to the adults who are rearing them in a custodial role with
parental consent. Accordingly, this Court should reverse and remand for an allocation of custody

in Lucy's best interests.
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OHIO FIRST DISTRICT COURT OF APPEALS

SYLVIA S. HENDON, Presiding Judge.

{91} This case involves a custody dispute among three parties.
Defendant-appellee/cross-appellant Kelly Mullen is Lucy Mullen’s biological
mother. Defendant-appellee Scott Liming is Lucy’s biological father. Liming had
donated his sperm for Lucy’s conception and had signed an agreement with
Mullen relinquishing his parental rights. He, nevertheless, had played a limited
role in Lucy's life.  Plaintiff-appellant/cross-appellee Michelle Hobbs was
Mullen’s life partner before and after Lucy’s birth. Hobbs, Mullen, and Lucy lived
together. It is beyond dispute that Hobbs had an active role in Lucy’s life.

A Complicated Situation

{2} Hobbs’s and Mullen's relationship ended when Lucy was
approximately two years old. Mullen and Lucy moved out. Hobbs petitioned the
juvenile court for shared custody of Lucy. Roughly one month later, Liming filed
a complaint for sole custody of Lucy and also petitioned the court for shared
custody.

{13} Hobbs’s and Liming’s cases were consolidated. A magistrate heard
the cases, awarded Hobbs shared custody, but did not rule on Liming’s complaint
or petition. Liming and Mullen objected. The trial court sustained the
objections, holding, in relevant part, that Mullen had never contractually
relinquished any of her parental rights regarding Lucy. The court dismissed
Liming’s complaint and petition on the basis that Liming had filed under the
wrong Revised Code section, but the count did determine that Liming was Lucy’s
father. The court noted that Liming had the option of entering into a shared-

parenting agreement with Mullen, or that he could, even without Mullen’s
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OHIO FIRST DISTRICT COURT OF APPEALS

consent, petition the ecourt for an allocation of parental rights and
responsibilities. At Hobbs’s request the court stayed the termination of its
interim visitation order allowing Hobbs limited visitation with Lucy, pending
these appeals.

{94} Hobbs has appealed. Mullen has cross-appealed on the issue of
visitation. We address first Hobbs’s assignment of error, in which she argues that
the trial court erred when it determined that Mullen had not contractually
relinquished some of her parental rights in favor of shared custody with Hobbs.

Standard of Review

{5} THobbs contends that we must accept the trial court’s findings of fact
as true, absent an abuse of discretion, but that we must determine de novo
whether Mullen had contractually relinquished any of her parental rights. While
appellate review of contractnal disputes often proceeds in this manner, the Ohio
Supreme Court delineated our standard of review in Masitto v. Masitto.! There,
the court held that “[w]hether or not a parent relinquishes rights to custody is a
question of fact which, once determined, will be upheld on appeal if there is some
reliable, credible evidence to support the finding.”?

Contractual Relinquishment

{46} It is well established in Ohio that a parent may contractually

relinquish parental rights to a third-party nonparent.3 And in In re Boryfield, the

Ohio Supreme Court recognized that a parent may voluntarily relinquish sole

1{1986), 22 Chio St.3d 63, 488 N.E.2d 857.

= 1d, at 66, 488 N.E.2d 857.

3 In re Perales (1977), 52 Ohio St.ad 8g, 369 N.E.2d 1047; see, also, Masitlo, supra; Clark v.
Bayer (1877), 32 Ohio St. 299; In re Bailey, 1st Dist. Nos. C-040014 and C-p40479, 2005-Chio-

3039.
197 Ohio 8t.3d 387, 2002-Ohic-6660, 780 N.E.2d 241.
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OHIO FIRST DISTRICT CGURT OF APPEALS

custody of a child in favor of shared eustody with a nonparent. A court must look
to the parent’s conduct “taken as whole” to determine if there has been a
confractual relinquishment.s

{97} Hobbs argues that Mullen’s conduct unequivocally demonstrated
that Mullen had given Hobbs shared custedy of Lucy. Hobbs points to the
following findings by the trial court in support of her argument: (1) that she and
Mullen had planned for and had paid for the pregnancy together; (2) that Hobbs
was present at Lucy’s birth; (3) that Hobbs's name appeared on the ceremonial
birth certificate; (4) that she and Mullen jointly cared for Lucy; (5) that she and
Mullen had held themselves out as and had acted as a family; (5) that Mullen,

‘Lucy, and others had referred to Hobbs as “Momma”; (6) that Mullen’s will
named Hobbs as Lucy’s guardian; and (7} that Mullen had executed a general
durable power of attorney and a health-care power of attorney giving Hobbs the
ability to make school, health, and other decisions for Lucy.

{8} We agree that this is strong evidence that Mullen had intended to
give Hobbs shared custody of Lucy, ‘but we are not persuaded that the trial court
erred. As the trial court noted, the documents that gave Hobbs parental decision-
maling powers were given at Mullen's discretion, and Mullen always retained the
unilateral right to revoke them. The irial court also relied on testimony from
Mullen and others that Mullen had never intended that Hobbs share in the child’s
legal custody. The trial court relied most heavily, however, on the fact that
Mullen had repeatedly refused to enter into a legally enforceable shared-custody

agreement with Hobbs when presented with the option to do so.6

5 Masitto, supra.
% See Bonfield, supra.
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{99} Since the trial couit’s decision is Su'p"porfed by competent, eredible

evidence, we will not disturb it on appeal.”
The Significance of Bonfield

{910} In Bonfield, the Ohio Supreme Court held that a parent is bound by
his or her voluntary, written agreement to share custodial rights with a non-
parent, provided that there has been a judicial determination that such an
agreement is in the best interest of the child involved.8

{11} Hobbs contends that affirming the trial court would set an
improper precedent requiring a nonparent, in cases where adoption is not an
option, to have a Bonfield-type agreement to establish shared custody. We agree
with Hobbs that the law does not require a written agreement to establish shared
custody, but the trial court did not make a contrary determination.

{412} As we have already noted, in Perales, the Ohio Supreme Court held
that a contractual relinquishment of parental rights can be demonstrated by a
parent’s conduct. It did not hold that a relinquishment must be WTitte.n. We find
no reason, nor did the trial court, why a partial relinquishment in favor of shared
custody cannot be proved in the same way-i.e, through conduct. The
significance of Bonfield to the trial court was that Mullen had known that a
Bonfield-type agreement was an option, but had repeatedly refused to enter into
one. The court used this as evidence of Mullen’s intent not to share legal custody

of Lucy with Hobbs.

7 Cf, In re Jones, 2d Dist. No. 2000 CA 56, 2002-Ohio-2279.
¥ See Bonfield, supra.
(5) A-7
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Liming’s Role

{f13} Finally, Hobbs argues that the trial court erred when it determined
that Liming had not relinquished his parental rights to both Mullen and Hobbs.
We find no error. There is competent, credible evidence in the record that the
donor-recipient agreement in which Liming agreed to relinquish his parental
rights was only between Liming—the donor—and Mullen—the recipient. There
was no contract between Hobbs and Liming. This argument has no merit.

{f14} Hobbs's assignment of error is overruled.

Mullen’s Cross-Appeal on the Issue of Visitation

{15} Mullen raises one assignment of error. She contends that the trial
court did not have jurisdiction to stay, pending appeal, the termination of its
interim visitation order. Sheis correct.

{416} Juv.R. 13 allows a juvenile court to set temporary visitation orders
pending the outcome of a custody dispute. Once the underlying case is disposed
of, however, the trial court’s judgment supersedes the temporary order and the
temporary order ceases to exist.? Since the visitation order at issue became a
legal nullity once the trial court ruled on the merits of this case, there was no legal
basis for a stay order. Hobbs has no visitation rights. We sustain Mullen's
assignment of error,

Conclusion

{417} We do not doubt that Hobbs bonded with Lucy. The record is

replete with evidence that Hobbs loves this little girl. But the trial court did not

err. Hobbs has no legal right to share in Lucy’s custody. We, therefore, affirm

9 See Smith v. Quigg (Mar. 22, 2006) 5th Dist No. 2006-Ohio-1404, 136.
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the trial court’s judgment to the extent that it dénied shared custody. And upon
our determination that the trial court had no authority to stay the termination of

its interim visitation order, we vacate the stay order.

Judgment affirmed in part and vacated in part.

SUNDERMANN and CUNNINGHAM JJ., concur.

Please Note:

The court has recorded its own entry on the date of the release of this
decision.
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_ y form of custody must reslpectboth legai parents. If the alleged father i is the legal father of the S

T Ichﬂd and dld not parmanently surrender his nghts, then conmderatmn must be given to hzm when_ S
_ '_'allocahng cu'todxal rights and respons1b111t1es : : SN s :

.7 child, Tha mﬂther and Mr Llrmng mgned a donor-racxplent aﬂreament that Mr anng would RO
. _‘:have no parental nghts or responstbﬂmes- k PRI _;‘ . R U T

" The first conSIdera’uon must be the statutes of Ohm regardmg artlﬁmal msemmatmn The

~ donor-recipient agreement refers to the procedure contemplated by the pearties as "alternative
. insemination” and generally follows the Ohio statutes referencing parental rights from artifrcial
. insemination. “Those, statutes specify that a donor for artlﬁcxal msemmahon is not to be.
-.comideredthenatmal father ofthe ch:ld A TR AP RS S

R ORC 3111.02 (A) Tha parent and ctuld reln!ionshlp bctwc.cn L] chlld md the cln)d‘s nalumt muth:r mny bc cstab[tshcd by- -
Ty -pmof‘afhcrhnvmggwcn birth to thcchlld-—- LT _ - L R I S
ASwa[soORCZiIll 17 L . T

5 ORC 3109 042, An unmamed j‘crnale who glv:s hirthtoa ch:id is the solc residential pan:nt and kegal custodiﬂn of the c!nid

" - uniil & court of competent jurisdiction jssues an order designating snother person as the residential parent and legal custodian, A .

*- " court designdting the residentiul parent and legal custodian of a child dcscnhcd in this scotion shall treat the mmhcr and fatherms = .70 il
. .sismdmg upun o equahly when mnkmg the demgnntmn . )

' °_ ORC 31 I] 95 (B) H‘ a wama is Lhe sui::gect nf a non-spm:sai a.m‘l‘ cial mscmmauon the donor shall not bl. trealzd in law or
nzgnrded as the naturnl father of a child conceived as a result of the erificial inseminatian, and a child so conceived shall not be
treated in Jaw or regarded ss the natiral child of the donor. No action or procceding undt:r B the Revised Code shail aﬂ'::ct
these’ LONSCUEnCES,

- —— e bn —— A e = gy e b+




¢ . However this mother was apparently impregnated by in vitro fertilization —~ not artificial
insemination. A strict reading of the Ohio siatutory definition for artificial insemination does not
) appear to include in vitro Jf'(-zrtlhzafcmr.i.7 Though the Ohio statutes consider and define artificial
. insemination. and embryo donation, Ohlo has no statute consm!enng in vitro fertilization by
g-,» donor 1nsemmat10n whcre: the embryo is replaced m the mother from whence 1t came The

“artificial 1nscmmatmn and emb:ryu statutes unplledly encompass T ex:tend -to in vitro scineh o
i donors who are known to the recipient, this Court declines to find that the al!egcd fa_ther 1s a non RN
parent by Vlrtue c:f those spemﬁc Oh:o statutes under the c:rcumstances of thss casc C )

In hn. camp]amt and pe.utwn Mr lemg rcff:rred to hu'nself as the natural or blologlcal R
1'_faﬂler of the. child, Along with his petltlon the alleged father wrote that patemlty has ‘beén ...
smblxshed by "bu'th cemﬁcate and complamt for custod attached" I ppears th he'father

erefore. “the . Maglstratq
____mlogxcal parentff'ather of the chlld

7T ORC 3NN 88. Deﬁnmons {A) "Aruf cm.l mscmmnlmn“ means thc mtroducuun nf semen mlu tha vngmn, r..cnu:al cnnn! or
’ utcrns lhrough mstrumcnts ar o!her artlﬁcnal means, . . . .

- ‘ ORC 3111, 97 (A) A woman who gwes blrth lo a chlld bnm ns a rcsult nl‘ embryn donnlmn shnli bc irmted in Inw s.nd regardcd e

.75 the neliral mother of the child, . S

Y ORC 3111.97 (D)-- A dcmor shn.lt nol be treated in hw or rcgnrdcd as r pnrcnl of a Chlld bom s n n:su]t nf cmbryu donatlon

A donor shall have nremal rcspnns:blht:cs d sha]i havc 5o rlght, ubhg'uqan, or mterest'wuh respeél to n child rcsultmg
'frorn thc dama 'un : LA W L A e U

‘ORC3I:I'1 991311193 311193311154

-._'° C.D v.r WS. 64 Ohm Mlsc 2”" 9 (1994), Cuyahoga Counly. Ohiu Juvcm & nurl SR

= “ ORC 3| ]! 02 (A} B The. parr.m ‘and cluld relauunshlp helw:m F chxld and 1hc nmural ﬁnhcr omu: chIld may hc
"~ established by an acknuwlcdgmcnt of paternity as provided In — the Revised Code —. ~". s, . :
o OREC 311).23.. The natural mother, the man acknowledging he is the nalusal ralhcr, s may ﬁlc an dcknowlcdgmcnt of o
‘ "patcmsly . acknowledging thet the child is (he child of the man Wha signed the dcknowledgmeént. The acknowledgment of =
- patemnity shal[ be mude on the alfidavit prepered puruant to' — the Revised Code, shall be stgm:d by the namml rnnther and Ihc
., man sckfowledging that heisthe’ nntusal father, und each signnmm shuil be nolarized. .- = TR
_ORC 310125 -An acknnwledgmcm of pntcmuy is finnl snd ‘enforceable withoit- raut'cn{lan by a court whcn lhc o k
T acknnw!edgment has been filed with the office of child suppon, the information on the. acknowiedgment fins bm:n entered in tht'.
bzrth reg:shy. nnd the acknowtcdgmcm has not been resclndcd and Is nat stibje ect ta possibie, rcccsswn-—- . -

_":

.




The next consideration is the effect of the donor-recipient agreement on the parental

' rights of Mr. Liming. Despite his donor agreement, Mr. Liming's complaint for custody states

‘ . that "at no time has he ever agreed to any form of not havmg custody of l‘ns daughter and rmsmg
"ﬂ_hmd&ughter ' > e : . S S e

-‘The “Donor—Reelplent Agreemen_t on Insemmatmn s:gned by both the mother and the IR
"_alleged father>refers to Mr. Liming as "Donor™.. Spemﬂc provisions of . the donor~rec1p1ent,':_'_"' ¥
-'__'._'agreement are. 1mportant to determme whether 1he aJIeged falher‘s custodxal nghts weie
R "pr:rrnancntly contracted away - ‘ : S ‘ ot :

. The agreement sets out "thc clear understandmo that he wlll not demand request or' o
_compel any guardianship, custody or visitation tights-—Further donor acknowledges that he fully S
. - understands that he ‘would have no parental rlghts whatsoever — his waivers shall prohlbat any - oL
. ‘action ‘for custody, guardlanshsp, or visitation in any futuxe mtuatson ' The mother shall have -, -1 -0
".'the “absolute authonty and power to act W3th so[e d1scret10n s to all legal ﬁnanclal thedicaland
noti ‘n needs of any chxld/ren concewe i IR !

. . “There z are ‘also clauses in the donor—rempxent agreement that give the mother a umlateral B

. - "ability to latef agree with the donor or others o establish custodial relationships and testamentary . -, -
'7§de51gnahons The donor—rempwnt ag:reement prcmdes that the donor is not responsxble for child - ©.

.support. The agreement may be amended in writing. It is specified that the written agreement is

f.’the whole agreement ancl that there are no other promises understandings or representations. The _"[-' <

Importantly, the donor—agreement hasa reference regarding possﬂ;le adoptton by "her l:fe L I
. partner and allows the dosior to ‘petition for cuslody but only if the “child is o, Jonger inthe . &0 7
.. “custody of donor or donor's partner, Michele Hobbs". Obviously a elerical errot reported 'doner’ . 1
- instead of 'recipient’. Nevertheless tlns is the only menticn of Ms Hobbs in the donor—rec:plent

' agreement

s Mr L:mmg now assetts that he beheved con‘:mry to the agreement that he would have_ L

’ .-':parental rzghts or at least confact with the clnlcl He based his belief upon chscussmns Wltl'l the ool ) S
. mother and the’ peht:oner The agreement itself states that the agreement was, drafted by attomey
’,':Scot't K.no:-r., but attomey Knox states that he d1d not draﬂ 1t Even though the agreement was not_ o

_dld not meet lllS expectatlons and contamed the clauses thai no other representatlons were relled
. -'_upon and Lhat the agreement was mevocable SR : RN

" A}rnost all of the donor ree1plent agreement ‘was under Lhe control of the - mother o
'parneularly all clauses relatmg to custody rights, Within the ‘agreement the mother retained |
. complete control to unilaterally allow custody or companionship with others. The only clauses -
adverse to her control were the donation fee and the forfeiture of her right to obtain fi nancxa]
o .chlld support Those were enough as consnderatmn and the conlract was valld when s1gned ’
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Itis permzsszb]e for a legal parent 1o contract away their legal custodial rights and such a
contract cen be enforced against them. '

) However, the father filed an affidavit with his petition ctaxmxng that after the birth of the
- .child, he and the mothet. agreed that they would not abide by the donor agreement and that the
B agreement was for nanght. The mother filed an affidavit stating the same. These assertmns are .
‘made despﬂe the mevocabzhty clause in the agreement_ No wntten amenclment of the agreement Sl
':was subrmtted to the court ‘ - : '

R B The faxlure to aerually pay the nommal sum of money far eacb ‘donation does not alone'- AT
C 'vmd the agreement as was suggested. But 1mportantiy, the recipient, Kelly Mullen and thc doner ‘
- :Scott lemg are the only two parties to the contracl “Thus they may revoke their agreement and
- hold it for naught as they have claimed to have done. The amendment clause overrides the * |
.. iirrevocability clause, because the. parties could amend the agreemem to. delete any custodlai or T
lsupport clauses that the pa.rtxes wou!d agree to amend : : SR

_The pétitioner, Ms IIobbs cannotenforce the agreement agamst eﬂher party as she was C
: ot_ a party to the’ agreement and was not an intended third party beneﬁcmq under contmct law..
“Though slight reference was madg to Ms. Hobbs in the ‘agregment, the agreement did not mdjcate S
"-";-,‘that the performance was far ‘the beneﬁt of Ms. Hobbs and it did not satisfy any duty owed to. .
. Ms. Hobbs by either m[gnor At most, Ms- I—Iobbs was an mmdenta] beneﬁclary and is not able to‘ S T
-enforce the avreement. L s e . I

The'alleged father has been a presence in the child's hfe smce blrth The evidence reﬂects'
'_that after the’ birth of ihe child he moved td° Cmcmnatx to be. closer and mvo]\Jed T.he al]eged
father- has had regular contact with the child mcludmg ovemtght visits each wonith. The child has U
‘her own furnished bedfoom at his res:dcnce. The alleged father transPcarts the chﬂd to pre school. Lyt
v ."once eac‘n weel-: and f nanmal ly contnbutes to the pre—schocl tumon ' . ,

- The mother acknowledges the alleged father's mvolvement in the chﬁds life and now

© -recognizes him as the.legal, biological natural father of the child with custodial rights. It appears
.. that the mother and alleged father now w1sh to enter into some type of shared parentmg and chxld
- "'.'-support agreement. : Lo : :

T :Under the mrcumstanc.es of th:s case and m consxderauon of the above analys1s Scott
"lemg is the legal natural bmlog:cal father of the Chl]d w1th potennal fuil custochai nghts equaJ 5
'to themother. R oo R L

Lore - - S . T . . L . e N

2 See, In Re. Danielle Bailey, 2005 Ohio 3039 Ohto Appe[]axe Court 1% Dlsmct, Haml!tan Caunty (contract wlth RN
.1, third party caretaker); fn Re DB, 116 OS5 3 363(1967)(surrogacy contract upheld) Massita v Massito, 22 O3 363 o
- {1986) (grandparent puardianship); See also ORC 5103.15 (vulumary suttender to child caring agency); ORC
. 3107.07 (adoptlon consents); Tressier v. Tressler, 32 Gth App 2“ 79 3“l Dlstnct Deﬁance Cnunly (agreemem o -’
o stop chlld support in exchange for ndﬂptmn consent} . . '

1’ See H:!l vSomtrrl of Southwestern Ofuol 36 08 3"j 16 (1988) Lone Star v Ouarama, 2003 Ohia 3287, Ohio
Appellste Court 7 District, Mahoning County {2003) Rns!nlcmz:nt of the Law 2™, Conlracts Section 302




. Pe’ﬂtmner - Mlchele Hobbs

n har ﬁlmgs, tha petltloner refers to her relahonsh;tp thh thc chlld as ", parent" Ms, P
,;-Hobbs and the mothe:r “were involved in a long { 1em1 comnntted :e}atxonshlp, }wed together and |
y ‘_shared propcrty 'I'hey dlscussed and planned the conception 2 and birth of the child together. The',._ ERCE I
°/ -petitioner contribited ﬁnanmally and emotionally both before and after the blrth Thc pennoner. R

3 i.-_'jhad an actwe roIc in ralsmg and carmg for the clnlcl ona dally bas:s-. ‘ [_ N Pl

The legal eqmtabie ﬂmones of De facto Parent In Loco Parenhs and Psychologmal T
}:Parent have been relied upon in other _]LU'ISdlBtanS to accord 4 person without genenc fiestoa .
- “childa legal desxgnahcm and standing ¢qual o the parents; *Generally these theories rely’ upoi a
: "fan parL test that ‘considers if the petitioner had lived together ‘with the child, if the lsgal parent .
consentéd and fostered the relat1onsh1p, if the peht:oner assurned obllgatjons and l‘ESpORSlblI]llCS L
of parenthood vnthout expcctahon of" compensanon for a sxgmﬁcam penod o[‘ hme, and ifa .
: :psychological bond between pcntloncr and chlld was formed '

o However, The Ohm Supreme Comt in thc dase, of In re Bonf‘ e!d has expressly dechned e

to consxder the four part test or any of the'theories that would give an ‘equal co-parent status to a - o
__.p‘erson beyond those set’ out by the Ohio legmlature I_b_e Ohig Suprernc Court found xt_: L

" _ja‘ppropnate to: broaden the: TAITOW. class of persons who are statutonly definéd as parents The
i indicate that there are three | ways a parent and, child rclatmnsh:p can‘be estahhshed :
mcludmg na‘niral parenthood by adoptlon, or by, other Iegai means in the Ohm Revxsed Code :

fhat ccanfer or Impose i ghts pnv:leges and dutles upon certam mdlvxdua]s

o Therefore tho law docs not prowde for two same sex parents to both be conSJdered as
o parcnts as under the circumstances in this case, even if the two persons agree.”” And also a -
R -.grandparent stepparent or any other person cannot gain the lepal status of "parent” by wrtue of _
o "'_fd1scussmn, agrccment fm'mcc or care gmng deeds no, matter how extenszve

- MENO s LMM 71 N.E 2.886 (Mnssachusetts 1999), Inre Custaajr afHSH—K 533, NW 2""419 e
- (Wlsconsm 1995); ¥C vs MJB, 748 A 2™ 539 (New Jersey 2000). . . R . S
"33 11 re Custody of HSH-K, 533 NW 2™ 419, (Wisconsin 1995) "
X6 ** In Re Bonfleld, 91 OS. 3 387 (2002); 2002 Ohio 6660 - -
7 In Re Bonfleld, 97 05 3™ 387 at393 (200’:), 2002 Ohio 6660 - R
®ORC 311, 01; i1 Re Bonfield, 97 OS5 3™ 387 at 392 (2002); 2002 Ohio 66560; see also n Re Ray C00436
Chlo Appa]!ata Cowst 1* Distriet, Hamilion County (unreported 2001).
¥ In Re Bonfield, 97 08 3™ 387 (2002); 2002 Ohio 6660
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Non_parcnt custody analysis — Michele Hobbs

A ‘parent has constitntional rights paramount to other persons who are non parents. o
i 'However a non parent can obtain custodial rights of a child, surmounnng the: normally

Y paramount rights of legal parents This concept has been long recogmzed in law The leading . -

PR jand preclommate case in this aréea of Oh;o law is In Re Perales - That case. ‘and the . ]ealon of
“cases -following ‘it hold ;out that-a ‘non - parent may, ‘obtain custody of a child:"only if a ..~
_-'preponderance of ewdence mdlcates abandonment contraciual relmqmshment of custody, tota]_-..' A
S '._"imabxhty 0. prowde care or. support or. that the parents are orherwxse unsmtable that 1s that ani";'? R
B awarﬁ of custody would be detnmontal to the ohﬂd "3 DT o

The pet1t1oner's petmon for custody propz:rly cites the correct statute, }anguagc and S
o aileganons for cuslody consxderatzon to a non parent, partzcularly due to alleged contractual R
: relmqmshment S Tk :

Thc evxdence showed that the mother takcs good caro for the c}n]d. She' has nurtured lhe
chxld and prov:ded for her, ‘albeit w1th the he]p of the’ petmoner and the alleged faiher. In cannot’
:--be'szud fhat the mother abandoned this child; ‘or that she is totally Unable io prowde carg or ;.
_“suppoit 1 for, the olnld She is not unsmtabie that is. where €0 ntmued custody would be detnmenta]. -
-‘-'=!othech:1d‘ T R o S N L

'I'he only rernmnmg Perales cons;delauon is wheﬂ':ar Lhe mother contrao‘uaxiy, -

rehuqulshed custody The peu‘ooner relies upon the mother's own words documents dction and
deeds fo show. that the mother contractual]y Ielmquzshed at least parnal custody, nghts in favor of
the. petmoner '

H In most non parcnt cases where contractua.l rehnqulshment is at sssuo, the rehnqmshmcm
© T s total, In thosé cases sole legal custody was awarded to the non parent.”” * Bven so, legal custody - -
. . ‘by anon parent can be SubjE.Ct to the residual rights and I‘ES]JOIISlb‘lhTIES of lhe parents mciudmg_

' J*v1s:tal:10n rehglous demsmns and oh:ld support 1f in the clulds bast mterests N

J'ro.ref e Grnnwﬂe 530 US 57 {2090) San!oskyv Kmmer 455 US 743 (1932), :\!eyerv Nebra.vlm 6?. us 350 (E92_3); REE M
: In re Perales, 52 QS 2nd 89 (1977). - . ; - NN : T
“ "B Clark v Bayer, 32 08 299 (1877). o . C : .:_ R U T
o ;,’:_:-._’anree Perales, 52 08 2.89 (1977). . ' o S o 3 SRR L o
A ..'-.?mrepemzes,szosz“*’ 89 (1977). . o PO - ‘ C
- : ? Massito v Massito, 22 08 3763 (1986) (grandparcnt guarchanshlp), In Re Damel!e Ba:ley, 2005 Ohio 3039 Ohxo :
S Appcltatc Court ", Dlstnct Hamillon County (c.onlract with third party caretaker); In re Galen, 203 Ohio 129}}5
- Ohio Appellatt: ‘Court 3" " District, Senacu County (oono-act “with parcnt and unﬁt too) Jn RL DB 116 083
. 363(1967)(surrogacy- contract upheld). ;
¥ ORC 2151,01 1 Definitions (46) “nghls prtvnleges and respons:hllmes remaining wnh the natura] pm’cnt aﬁer the
transfer of Iegal custody of the child, including, but not necessarily limited tg, the privilege of reasonable visitation,
donsent to adoption, the privilege to determine the child’s religious affiliation, and the responsibility for support.
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s g{‘petmoner specifically fequests full .and eqnat participation in" “alldecisions Ilsted above and .
TR a]ternatmg weeks w1th ‘the ‘child in her care. She. considers the legal fat_her for i lesser share O
- "based on his previous llmrted rcle and suggests one weekend eaeh month parentmg ‘ame wrth no .
o decrsmn makmg as appropnate for hlm o . coT

o by the mother to be the ch.rlct's “ca parent m every way

R _‘the child; living together as a famrly Theré : are plctures notés, e-malls and postcards where the,-f'-_
S f'f"ﬂ,"petmoner was seferred as mommia, famﬂy ete. by the mother, chlld and others. The mother and- . v
L "'petrtloner actcd as a farmly and led others to believe that they shared responsrbztmes as equal SR
- ‘partners and parents of this child. Some of those friends and, associates testrﬁed that they 7 oA
 understood the famﬂy to consist of two equal mothers and a child. - ' S

A contractual relinquishment of a portion or a share of custody is a more difficult
concept. Shared custody can have many meanings, flom a mere visitation schedule, to joint
decision making in school matters, health and treatment issues, religious practice, discipline
principles etc. Shared custody, like shared parenting, envisions communication and co—operatron _

y -.between the custodlans a.nd seeks agreement rather than contentxousness :

-.And: n tlus case there is: a]so a Iegal father who rs seekmo shared custodlal nghts The'-'}:.:'.

The notmn that a non parent and a parent can formally share custody in Olno was . W

L recently conﬁrmed in the Ohio Supreme Court case of fn Re Bonfield, 2% As outlined abovt’- the . -
.fj,Ohlo Supreme Cnurt mIed that a-hon. parent and a parent could not enter into a shared par entmg L
. ~plan, because the non parent was sunply not cons:dered Aa parent in Ohjo. However the Court -~
"f:stated that @ non parent could enter into & shared & ustcdx agreement with a parent and suchf__'._ .
~would assumedly withstand attack by a third: -person, survive aﬁer death or retattonsh:p breakup‘ o
o ’ﬂand centrcrt any dlsputes arlsmg between the shared custodrans R T C R T R

The testunony and evxdence presented to the Maglstrate showed a eombmed drscussron'

' "a.nd decrsmn 1o have a child with the stated intention that the child would live ‘with both the . -~ 7
‘mother and the petrtmner who would both gare for her. The petitioner was an ‘active participant .. . "
in prepermg for the child's bxrth emouenaﬂy, physzcal]y and ﬁnancrally Atong wﬂh the mother S
the petitmner s:lgned hOSpltal eonsent forms regarding . the in'vitro progess, “its. Hisks ‘and epg B
e f"dlsposai ‘The petitioner was present at the actual birth. The hospital presented the couple witha .
o "_: ceremomal bn—th certxﬁcate Ilstrng both the mother and the pehtmner wnhout des1gnatwus LTy

The mother ex.ecuted a Wr]l nammg the pentu:mer as the guardaan of the Chl]d in the event o

K .of the mother's death. The mother executed 2 General Durable Power of Attorney and a Health ST

Care Power of Atlorney granting the petitioner to ability to make school, health and other =
decisions for the child. All three documents contained language that the petltloner is ccmsrdered

'?For approxxmately two years after the blrt.h the mother and the petmoner both cared forr-i_f- '

% g Re Banfeld, 97 03 3387 (2002), 2002 Ohm 6660; sz also In Re. JDM, 204 Ohio 5408, Ohio Appe}late
Court 12"‘ Diistrict, Warren County (2004) _
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The mother testified that she never intended to share the child and always considered the
child to be hers - with the help and support of the petitioner - but not as legal shared custodians.
The mother now denies that she ever considered the petitioner as an equal in custody. The baby
. was given the same surname as the mother with no hyphenited reference to the petitioner. The
Sl mothers witnesses and the father all testified their understandmg that the child was to have only . =
i .;one momimny and one daddy They consadered the petmoner an mterested partner buit not shanng R

«child's s-'in“e -m combxnatron ‘with the mothers documents and'words, are evrderroe'thet the mother_ 1
AN -coetractual!y rehnqmshed a ‘share of custody to her as oo»oustodran of the chrid and Lhat the S
o lmpl:ed contract should now be enforced by thls Court ‘ T SR

FEy It is very rmportant to note that every document the mother srgned was revocable by her _

' ,The w1Il and the power .of attorney doéuments were. revocable umlaterally and at any time. She . : o
_told the el]eged father that he would be in the ehl}d's hfe, but made certam that lhe donor-_'f o
'-recapsent agreement was eompletely at her drsoretlon regardmg custody That donor-rempxent

determine, The morher.completely ontro]led _each documerrt

knowlcdgc that the, mother as the legai parent ‘had Iegal rrghts of custody ca.re and contml over‘ ST
‘the child that were superior fo the petltroner In the Health Care Power of Attomey, the mother ©

~sted the petmoner as her: legai agent ina ﬁduorary capamty for her She also listed the -natemal_-_ Tk
: grandmother es a secondary agent The power of‘__attomey took 1mmedaate _,effeet There 15

uoh as:a dec;rsron ‘not to. resusc;tate the ehﬂd - oxcept the document 'was revooahle at” any “time’
by the mother and the. mother would then control - ot the petrtloner “The same revocabrirty was ¢ Lol
,present in the’ Genera} Durable Power of Attomey The Last Will and Testament nominaled the". G
f '.'.Petltroner as the guardlan of the chlld but onl}f upon the mothers death Of course thrs docurnent R
- was easrly revocable too. : S o . S

N It a_ppears that no reolprocai power of attorney was exeeuted by the petmoner in fevor of -+ 77
. ihe molher because she already held and controlled all the custody rrghts that 2 power of attorney AR

"_:_"-_fmlght profess to; glve ‘“her. There ‘Was men_tron n testlmony that the peutloner exeouted a.will - I
’ w:th testementa.ry prowsmns 'for the; mother but there would be no need to nommate the mother

, Same sex coup]es in Ohic who want to ‘mermorialize thexr cornmrtment dnd agreements__‘;';_
S coneermng a child they . eonsrcler as belongmg to both of them may feel compelied to execute .
. such documents and add language that they eonsrder each other as a co pareit in every way. But
" .that acldltlon does not ‘change the revocabthty of those documents. “These documents do not . -
. really protect .them if  the - couple separates. *-Adoption - is - generatly ‘not “available under . i
.. circumstances like 'this case.””- These couples seek ways to allow them to legally have a secure i
' "-_and stab]e famtly that does not have atradmonal basrs of parentage or lmeage . LT

‘*’ORcs]o?oz P : S : A
In Re Adoption of Doe, 130 OA 39 288, , Chio Appel!ate Court 9"‘ Dlstrlct Summit County (1998)
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However, Ohio has set out a proper and enforceable method to memorialize agreements
between such couples. In 2002 the Ohie Supreme Court instructed that agreeing couples may ﬁle
~ their agreement for shared custody of a child with the Juvenile Court and if it is in the child's
- interest, then the agreement will be enforced. ®The petitioner and the mother were consm!enng R
'+ fheir decision_ to ‘have this ‘child “in 2005 - well_after .the Bonfield . dEGISIOI]lQ They ‘were -
:represented by counsel Yet they ehose not to enter mto a shared cnstedy agreement and present RS

R .‘,;_In fact when presented Wlﬂl the 1dea of entenng an enforceable shared custody T
S aoreement as emfismned by the Ohio Supreme Court, the rnother iefused repeatedly It is noted
o gthat though shared custody was discussed for some time by the petitioner and the mother, the
" ‘testimony was unclear ‘whether a shared custody agreement was actually drafted or presented, but
' certamly The mother conszstentiy refused to enter or, si gn any farma] shared custody agreement. e

_'.The .-,unof lclal hos_pltal h1rth eemﬁcate,_ ';_‘blrth nohces and announcements v»ere.__-,
-.“eeremenral in nature and camed no force against ‘the mother “The consént form regardmg health .
risk and <3 g dlsposai camed no l1ab1hty to the mother i o =

PR TR Importantly, in Bonj‘ eld there was not three persons 1nvolved Just two A.nd in Ba)y’ield SR

"'_f;the non parent and parent in were in agreement and would vo[untanly enter an agreernent which . -
the Ohio Supreme Court declared would not be disturbed, so long ‘as the Juvenile Court agreed . - .~ "
that such was in the best interests of the child. “The Ohio Suprerne Court did not hold that shared .- .-
uslody. could be mandafed to a parent who is'mot in-agreement. e

n Re Perales does not fequire that a contractyal relinquishment-of custedy be written.’ ST
:Howaver under clrcumstances sueh as’ are present in thiscase a writing of. the agreernent between‘ S
. the petitionér and the ‘mother ‘would be_instructivé and preferred” to determine whether a* <" 7
_contractual relmquxshment was made and how much custody was relmqmshed Noﬂnng can be
- more 1m3portant than thé custodial rights i in a child, but many lesser contracts are requ:red to bein
writing.” In Ohio, any real estate transaction, most wills, loan agreements and pre. nnpnal :
. --'.__'agreemcnts must be in writing.? The implied contract ability o create a common law marriage -

- was abolished in Ohio in 1991 A shared custody ‘agregment envxsmned by the Ohio Supreme ..
Cort in Banf teld would obvlously neéd to. bé in Writing in order to submit it ‘1o a couwf for .
.appr'oval It is d1fﬁeult if even possﬂale to. deterrnme how much or what pomon of custodlai
Tights & parent would he rehnqulshmg when a:n mlphed contract encompasses only a share of
; _"cnstody and is not reduced to wntmg T

Ry

n In Re JDM 204 Olno 5409 Ohm Appellate Court 17“‘ Dastrlct, Wam:n County (2004)
- .'” In Re Bonfield, 97 OS 3" 387 (2002), 2002 Ohio 6660 ‘ R
, ® In e Perales, 52 OS 2nd 89 (1977). .
- ORC 1335 Statute of Frands ‘ ' S
"2 ORC 1335.04: ORC 2107.03; ORC 2107.60; om:uzs 02
n 2 ORC 3105.12 :
* In Re Bonfield, 57 QS 3™ 387 (2002), 2002 Ohio 6660
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The most important factor in the determuination of whether the mother's words, actions

and deeds amounted to a contractual relinguishment of some of ber custodial rights was her .

_ .cen31stent reﬁasal to enter into a shared custody agreement envisioned under In Re Bonfield. - IR

- ':--_‘;_'I‘he petmoner and mother chscussed this concept of- shared custody severaI tlmes from beforej,.‘ ‘
bu‘th and aﬂer Each ume the mother refused to conszder such an agreement L SR

s . The mother smd lhmgs to the pcntloner ~ her hfe partner and to the alleged fathier that ™ .
. were intérpreted as promises. These were things that the father and the petitioner wanted to hear -~
at that time. She allowed the petitioner and others to view the petitioner as part of a three, |-
.- . ‘sometimes four person family. The mother's intentions, motives and indications may have
_rliehenged over time. However at all times the mother maintained control of the custodial nghts o o
.+, the child, szgmng thmgs only when she : was fu]ly in control or could revoke docnments 4t her - . T
s 't_lmlateml diserétion. But when real]y pressed with conversahon about entenng a shared custody IR
agreement that she could not revoke she refused to glve away any custodial nghts Tlle mothers PR
aetmns are not adlmrable but she dld rnot want to gwe up her custodlal nghts o the petmoner or

A crrcumstanee where the facts were very s:m;lar was conszdered shortly before the._

,‘: ;-_Bary’iela’ dcc1510n In’ that case the Appellate Court upheld the Juvem}e Court ﬁndlng that no | D
L Imphed contract or unsmtablhty of the mother wa,s proven 38 S

LN

: 'The aI!eged father d;d not have a. contract xmphed or otherwxse that . contractua]]y
re.hnquished his’ custadial nghts m favor of. the petmoner AS noted earlier the petltmner was not_.'
pafty 10 the: donor—-rempient agreernent ‘and the mothe1 retamed comp]ete control ‘over the
fathér's abmty to exercise custodial rights . w1th the clnld The pet:twner dogs not cnnmder the_ S
.. alleged father equal.to her regarding the child, primarily ‘because he had signed the donor —‘. o

' 't&ﬁlplﬁﬂt agreement and has had less contaot and care wnh the Ch.l}.d than her . -

o Under the mrcumstances of thls case the Maglstrate erred in ruling that the molher
;entered an implied unwritten contract that relinquished some but not all of the mother’s cusiodial Co.
.. "< rights in the child, The Megxstrate incorrectly forced shared custody with a Ton parent without . - -
the_parents’ .-_agreement, agamst theu' Obj ect:on and contrary to their belief of what is m the best -
inte st_'of tl ‘ 1r chlld ; - ' % .

o Although Mr Lmung states that hls hams for ﬁhng the petltlon iz an agreement w1th the E
mother for shared custody as the ‘child's’ ‘parent, he did not file, under or follow any of the' R
,'lfj_provxsxons outlined for ‘shared parennng under 3109, 04(A)2), 3109, 04(D) or 3109.04(G). His -

- present complmnl and petition are not appropriate for court consideration at this time but may be
.- e filed in the future with more spee:ﬁc detaxl and reference to the code sec’aens gmng authonty_ .
: '-"-tohxscustodxal c]alrns R S JEUI LI P VR e : - .

3 .[n Re Bonfeld 97 08 3 387 (2002), 2002 Chio 6660
* 1 Re Jones, 202 Ghio 2279, Ohio Appellaie Court 2™ District, Miami County (2002)




y _"’-.‘,-'Therefore for ﬂte'reasohsaesetoutiri this entry: © . SR T T T

_The Mamstrate 5 DEC]SIOTL 1s re_]ected
fI'he now deterrruned father Scott Lmung s cb}ectlons are oranted
o -'The now detenmned father Scott Lxmmg S complamt and petmon are both dssrmssed

The now deternuned father Scott leng may enter an arms 1ength agreement for shared e o
Y -_fparentmn thh the mother u_nder the correct Ohio statutes and th.ey may ﬁle it w1th the Court forf.'- :

'f_fhe now deteunmed father, Scott Lumng, wnh or ‘without the mother s agreement, may petmon SRR
i the cowrt for an allocation of parental nghts and respon31b113t1es under the correct Ohm statute RN
"and file lt wnh the Court for heanng and determmatwn 1n the best mterests of the eh:ld R

-The now deterrmned father Scott lemg or the mother Keﬂy MuHen may ﬁie a request for.' ;-___».; ;
.child support w1th the Child Support Enforcement ‘Agericy under the appropnate Oh:o statute

. Kelly Mul_en s otuec 10ns are gran e__-"- emotherretams iega custe by of { e.'c"hﬂd:,_
.-Lucy Mulien 1n accordance wrth the autemanc provxsmns of law regardmg unmarned mothers '

e ,A'The petmnner Mmhelie Hobbs pentnon fnr shared custody is tienled and dlsm!ssed o -- :1:'=' :

2R The mtenm order for vmtatmn of the Chlld wzth the petrtmner Mwhelle Hob’ns is temunated

B
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HAMILTON COUNTY JUVENILE COURT

IN RE: Case No, F07-2803 X

LUCY MULLEN Decision of Magis_trnta

“This maiter came to be hesrd on the Peiition for Custody herein filed by MICHELLE HOBBS, Other, on 1242042007,

Allorney for MICHELLE HOBBS are Lisa Meeks snd Cliristopher Clark. Attomey for SCOTT LIMING is Terey Tranter,
Antoraey for KELLY MULLEN js Karen Meyer,
The Court, after having reviewed ali the evidence and testimeny previously presented at trial, does hereby issue a Decision,
Motion Granted.
Refer to accompanyinyg entry of this date incorporzted herein by reference.
A copy of (he decision and the atwched entry will be mailad 1o all parties and counsel. As z courtesy, n copy will be fazed w

each af the atiovneys todny. % /é

Magl;iralc David Ketiey
December 22, 2005

I have received a eopy of the Decision of Magisltate and therefore waive service by the Clerk.

Jug

“Fhe Magisire's Decision is hereby approved and emosed as 5 the judgment of the Court. M
fn.. /és— M—‘r‘y

Objection of Muuistrate's Decision

Any pany sy [Tl written ohjeetions MJ"'ISII.IIC s Decision wilhin 14 days of the [ling of the decision. A porty shall not exsin 45 ervoron sppeal the Cors
attopiivn ol any ficten] fndivg o legal conclusivn, whether br nol specificaily tegignated a5 a f’ndmg af Fect or conchasion of law oader Civ. R S3(DHI)(0 ), wnless
the purty tnely snd specificafly oljucis 1o thot fueteal Mnding or Jepal conehision o5 required by Civ, 1. S3(D)(3)(b3

GERTR 5 \OPV
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HAMILTON COUNTY JUVENILE COURT

[N RE; . : : Case # FO7-2803 X

LUCY MULLEN ) Magistrate's Decision

Praocedural Posture

. On December 20, 2007, Michelle Hobbs filed several pleadings with the
-court by and through her. atiornay Lisa Meeks. All of these filings pertained to the
minor child Lucy Mullen born July 27, 2005. Ms. Hobbs filed a verified complaint

for shared custody of Lucy, a motion for an order granting visitation and a
request for aniex parte emergericy hearing. The court denied the emergency
request and continued the cther matters for pre-trial. On January 30", the father,
Scott Liming, filed his own petition for custody of Lucy. The initiat pre-trial took
place on 2/1/2008. The petitioner was represented by Attorney Meeks, the
mother, Kally Mullen, was represented by Attorney Wietholter, and the father
waived counse! for that hearing. Prior to the February 1% hearing, Ms. Mullen
had filed a motion to dismiss the petitions for custody and visitation. The court
scheduled a heating for argument on the motion to dismiss.

At the Aprit 3" hearing on the motion to dismiss, all parties were present and
represented by counsel. By that time, Mr. Liming had retained Terry Tranter to
represent him, The court took the matter under advisement and later issued a
ruling which denled the motion fo dismiss, granted the petitioner Michelle Hobbs'
request for an'interim arder of visitation, and scheduled the pending matters for
two full days of trial. Counsel for Ms, Mullen and Mr. Liminﬁc;) fited objections fo
this ruling which were overruled by Judge Grady on May 8.

‘ After hearing a trial on the pending actions on July 28" and 29", the court

took the matter under advisement for the issuance of the following decision. At
the conclusion of the tral, the attorneys requested an opportunity to obtain a
transcript of thie proceedings and submit both a written closing argu ment and a
response to opposing counsels’ written closing. The court granted this request
and received the [ast of the briefs on November 12, It should be noted that
counsel for Mf. Liming submitted his brief after the initial deadline, and counsel
for Ms. Hobbs filed a motion asking that his brief be stricken. The court will treat
the pleading as a response to the petitioner's brief and take it into conslderation
when making this declsian. '

Ms. Hobbs has been represented by Lisa Meeks throughout these entire
proceedings. 'The court later granted Christopher Clark's motlon for admission
pro hac vice, and he has also represented Ms. Hobbs. Mr. Liming has been
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represented by Terry Tranter. Thomas Wietholter Initially represented Ms.
Mullens, but Karen Meyer ultimately substituted as her counsel. Attorneys Clark,
Mesks, Tranter, and Meyer were all present during the trial.

Statement of the Facts

Michelle Hobbs and Kelly Mullen were involved in a romantic relationship with
one another that began in 2000. They began living together approximately one
year after they started dating. At some point during their relationship, they began
io discuss the idea of having a child and the various means by which this could
be accomplished. Ms, Mullen claims that she was the one that wanted to have
the child and that she never intended Ms. Hobbs to be a parent or co-parent.

Ms. Hobbs contends that it was a mutual decision and that both she and Ms,
Mullen planned to be parents 1o the ¢hild. The women researched the issue and
decided that artificial insemination from a known donor was the best option.
They wanted the child to have a father figure, but did not intend for him to be
overly involved with the child.

Ms. Hobbs had a friend named Scoit Liming whom she thought would be a
good fit for what she and Ms. Mullen were considering. Not only did he have the
attributes they were looking for in a biclogical father, but he lived In Atlanta
making it less likely that he would be intrusive in seeking a significant relationship
with the child. She introduced Mr. Liming to Ms, Mullen and both women
subseguently discussed their plans with him. After considering the proposal and
discussing it with his partner, he agresd to be the donor, Ms. Hobbs testified that
they decided Ms. Mullen was the one who should become pregnant because she
is the younger of the two by eight years. Ms. Mullen contends that she was
always going to be the only mother to the child and that her partner was merely
assisting her in fulfilling her dream of having a child.

Ms. Hobbs contributed financially to the cost of the in vitro procedure and was
present during medical appointments, the harvesiing of the egg, and the birth of
the child. Ms. Hobbs presented two doecuments into evidence which demonstrate
ner involvernent in the efforts to have a baby. Hobbs' exhibit six is The Health
Care Alliance's form for consent and agreement for cryopreservation and
disposition of frozen embryos. The document lists Ms. Hobbs as Ms. Mullen's
"nartner” and was initlaled by both women. Hobbs' exhibit seven is the informed
consent for in vitro fertiilzation created by the health alliance. Once again, both
women initialed the document and it listed Ms. Hobbs as a partner. She also
signed the document as a "female participant.” The fact that she was listed as a
partner and initialed or signed both documents demonstrates that Ms. Hobbs was
playing a much more active role in the in vitro pracess than merely that of a
supportive girifriend.

Prior to Lusy's birth, Ms, Mullen and Ms. Hobbs met with Scott Knox, an
attorney who specializes in gay and lesbian legal issues. He has worked with 2




number of same s&8X partnars who intend to raise chitdren together. He drafted &
witl, a health care power of attorney, and a2 durable power of attorney for the
parties. He also reviewed, but did not draft, a donor reciplent agreement
executed by Ms. Mullen and Mr. Liming. In each of the documents he drafted far
Ms. Mullen and Ms. Hobbs, there is found the language "l consider Michelle
Hobbs to be Lucy's co-parent in every way." These documents were signed only
by Ms. Mullen and were revocable by her at will. (She did in fact revoke these
instruments and replace them with 2 new will and powers of attorney in August of
2007.) Altorney Knox testified that these women consulted him and had the
documents drafted in an effart to protect Ms. Hobbs' role as 2 co-parent for the

* child.

Ms. Mulien and M. Liming signed a donor recipient agreement prior to Lucy's
birth in which he agreed that he would have no parental rights whatsoever. In
the document, he also agreed that he would nct saak any visitation or custody
rights and would not be respansible for financially supporting the child. In
assence he would have no parental rights and responsibilities. Ms. Hobhs was
not a party to this document and did not sign it. Although the agreement

prohibited Mr. Liming from seeking custody. guardianshﬁp or visitation, it gave
Ms. Multen the right to agres to grant him such rights in the future if she wished
io do so. {See Hobbs' exhibit #1, paragraph siX.)

While Ms. Mullen was pregnant with Lucy, Ms. Hobbs went to the doctor visits
with her and was her partner In Lamaze classes. Mr. Liming still resided In
Atlanta at this time and did not participate in any of these activities, Friends of
ihe couple testified that Ms. Hobbs was very atientive to Ms. Mulien's needs
while she was pregnant.

Ms. Mullen gave hirth to Lucy on July 27, 5005. Ms. Hobbs was in the
dalivery room and cut the umbilical cord. The parties obtained a ceremanial birth
certificate from Christ Hospital which indicated that Lucy Katnleen Mullen was
harn to Kelly Mutien and Michelle Hobbs on July 7" 2005. Mr. Liming was not
present for the birth, but arrived at the hospltal shortly thereafter.

The primary factual disagreemant between the parties concerns the part that
Ms. Hobbs played In the decision to have a child and the role that they
anticipated she would ptay in the child's fife. Ms. Mullen and Mr. Liming claim
that there was never an intention for herto be @ parent to Lucy. They argue that
she was merely 8 supportive girifriend in Ms. Mullen's efforts to becoms 8 mother
and deny that she was ever goingtobea co-parent to the child. Ms. Hobbs
vigorousty disputes this and argues that she was @n equal partner in the decision
io have a child and that there was always an understanding that she would be an
equal co-parent to Lucy in every way. She points to the language in Ms. Mullen's
will and powers of attorney as evidence of this.

Kathleen and rRochelle Nardiello are @ jasbian couple who were very clase
friends with Ms. Mullen and Ms. Hobbs while they weré dating. They both
igstified that they saw the parties and Lucy on 2 weekly basis after she was born.
The couples also vacationed together when Lucy was Very young. They spoke
often to the parties about having a child and the process they went through,
because they were alsC thinking of having children together. (At the time of the
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trial, Rdchel[e;was pragnant with twins.) Both Kathleen and Rochelie testified
that Ms. Mullen and Ms. Hobbs were equal co-parenis for Lucy and that they
presented themselves as a family with a child and two moms. :

The.Nardidllos’ testimany was supported by another of Ms. Habbs's
witnesses, Cincinnati city councilwoman Lesley Ghiz. She got to know Ms,
Hobbs through her wark as a Log Cabin Republican. - Although she did not the
couple as well as the Nardiellos did, she saw them. together with Lucy at several
parades and fynctions and observed that they had a "fluid exchange of
responsibilities” in caring for Lucy. She saw them as being equal co-parents {o
the child. In addition, Cannon Ann Rider who was a priest at the Christ Church
Calhedral (Episcopal) testified that when Hobbs and Mullen approached her
about perfarming the baptism they presented themselves as co-parents of the
child. Cannon Rider ultimately performed the baptism, but Ms. Hobbs did not
attend because of a dispute she had had with Ms. Mullen. James Stradley who
was Ms. Hobbs boss at the time testified that she took time off after the child’s
pirth, took advantage of her flexible work schedule to care for Lucy, and on
severat occasions brought the child to work with her,

Ms. Hobbs'testified that she was involved in every part of the process of
deciding to have a child, going through the in vitro procedures, and caring for
Lucy once sheé was born. She was presentin the delivery room, and cut the
urnbilical cord: She adamantly maintains that the agreement was always that
she was Lucy's mother too and an equal co-parent in every way. Ms, Hobbs
testified that she cooked for the child, cared for her when She was ill, and
transported hgr too and from daycare. Lucy called her "momma", Her
contention is that once the romantic relationship with Ms. Mullen ended, Ms.
Mullen retaliated by cutting off her access to Lucy and geing back on her
agreement to co-parent the child. :

Ms. Muller] and Mr. Liming gave very different testimony from Ms. Hobbs on
the Isste of her role with Lucy. They both testified that there was never any
intention for Ms. Hobbs to be Lucy's co-parent or second mother. Itis their claim
that sha was merely supporting her girlfriend [n her attempt to have a child. Mr.
Liming stated repeatedly in his testimony that Lucy was always supposed to have
just one mother and one father. His partner, Chad Payton, has a positive but
limited role in Lucy's life analogous to that of a loving step-parent, and Mr. Liming
argues that this was Ms. Hobbs' planned role as well. Ms. Mullen testified that
Ms. Hobbs' roje was planned to be one of a supportive partner and not a mother
or co-parent. 'She stated that Ms. Hobbs was not an-equal provider of care far
Lucy and continued to go out at night and sacialize as she had done before
Lucy's birth. She portrays Ms. Hobbs as a person who enjoyed showing off the
chitd to c>thers1 but not as someone who was interested in providing the day to
day care that a young child needs. Ms. Mullen testified that Ms. Hobbs was
furious on one occaslon when she asked her to stay home with her and Lucy
while the child recavered from a seizure that had necessitated a trip to the
amergency rogm. . - .

Mr. Liming;supports Ms. Mullen's position that Ms. Hobbs was never going io

be a co-parent for the chitd. He admits that his role in Lucy's life has expanded
!
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" significantly frém the limited one that he initially envisioned. Upon spending time
with her after $he was born, he decided to relocate to Cincinnat! so that he could
be more involved in her life. He and Ms. Mullen have become much closer than
he and Ms. Hobbs are, and they are In agreement that he is and should be an
active father figure. They have apparently discussed agreeing to a Shared
Parenting Plan between themselves.

Ms. Mullen's version of Ms. Hobbs limited role in Lucy's life is supported by
her parents who testified that Ms. Hobbs never referred to herself as Lucy's
mother and only sought an expanded role after the couple's romantic relationship
soured;

While they wefe together, the wamen shared the responsibility of caring for
Lucy. Since the separation, Ms. Mullen has been the primary caregiver with
some help froin Mr. Liming. The court agrees with Ms. Mullen's atiorney that she
has been actively involved in caring for Lucy every day since she has been born
and has never abandaned ihe child in any way. There is no dispute that Ms.
Multen has always acted as Lucy's mother and provided her with the love and
support that she needs, There s also no evidence that either Mr, Liming or Ms.
Hobbs have ever acted inappropriately towards the child or pose any risk to her
at all. ltwas élear {o this maglstrata that ait three parties love this little girl very
much and wat only the best for her.

The:court finds that the evidence and testimony presented at trial support Ms.
Hobbs' conterition that she was an active participant in the decision to have a
child and. the $teps necessary to achiave that goal. She identifed the sperm
donor; helped: pay for the costs associated with in vitro fertilization, and was there
with Ms, Mulign for the birth and all of the appointments and procedures which
precedad t. She signed or initialed documents related to the In vitro procedures
and was listed as a partner in those documents. She was also listed as a parent
on the ceremdnial birth certificate obtained at the hospital, This birth certificate
has no legal rélevance, and the official state birth certificate does not and could
not include Ms. Hobbs' name. However, the ceremonial birth certificate is
indicative of e pariies’ understanding at the time of birth.

The:eviderice and testimony demonstrate that Ms, Mullen and Ms., Hobbs had
an understanding that they would act as equal co-parents for the child. There is
contradictory testimony fram a number of witnesses on this point, However, the
court gives great credence to the contemporaneous documents from the period
just before and after Lucy was born. Ms. Mulizn signed a will and two powers of
attorney which clearly stated that she considered Ms. Hobbs as Lucy's co-parent
in every way. |She had Ms, Hobbs listed as a partnerin the In vitro paperwork.
Her attorney is correct in pointing out that the will and powers of ettorney were
revocable at will by her client. They were in fact revoked and replaced with new
documents several years later. However, the fact that she included the language
about Ms. Hobbs being a co-parent in documents drafted around the time of the
child's birth isiillustrative of the parties' understanding about Ms. Hobbs' role in
Lucy's lifs. The fact that the powers of atlorney were non-springing, meaning
that they did riot require Ms. Mullen's incapacity to go into effect, further supports
this interpretation. She may have wantad to grant Ms. Hobbs power of aitorney
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regardless of her planned role in Lucy's life, but she certainly did not have to
includethe co%paren’t tanguage to do so, Ms. Mullen did not hesitate to draft an
agreement witlh Ms. Liming that topk away any parental rights and responsibilities
that he'may have had, but at the same time listed Ms. Hobbs as an equal co-
parent in three separate documents. The documents themselves could be and
were revaked by Ms. Mullen. However, thelr revocation does not reduce the
insight ihat the;ay give into the intent and agreement of the parties concerning the
care and raising of the child. The court finds that these documents created
around the time of Lucy's birth are of more probative value than stalements made
now that the p:arties have separated and hecome engaged in a dispute over
Luoy. The same Is true of the ceremonial birth certificate which listed both Ms.
Hobbs and Ms. Mullen as parents of Lucy.

Legal Analysis and Conclusion

For reason’s set forth more fully below, the court finds that Ms. Mullen did
relinquish partial custody to Ms. Hobhbs and cannot now completely cut her out of
Lucy's fife. Itis in the child's best Interests to maintain ties with Ms. Hobbs. Ms.
Mullen shouldibe the primary residential custodian, but Ms. Hobbs has a role {o°
play as'weli. Mr. Liming has previously refinquished any rights to'custody or
visitation, but Ms. Mullen apparently wishes {o griter into a shared parenting plan
with hirn. The: Donor-Recipient agreement that she signed gives her the ability to
agree to visitation or Shared Parenting with Mr. Liming. He and Ms. Mullen are
free to work otit any type of visitation or shared parenting agreement they wish.

it is clear that under Ohio law Ms. Hobbs cannot be considered one of Lucy's
legal parents. | Ms. Mullen is the legal and biologicai mother, and Mr. Liming Is
the father. Selcond parent adoption Is not available in Ohlo meaning that Ms.
Hobbs could r}ot have adopted the child unless Ms. Muilen was willing to give
away all of her parental rights. That was never contemplated by anyone involved
in the case. ]t; is also true that there has been no showing that sither Ms. Mullen
or Mr. Liming are unfit or unsultable parents to Lucy. On the contrary, they both
impressed the court as loving and appropriate parents In every way. Itis well
settied law in Ohio that in order fora non-parent to prevail in custady litigation
against a parent, the court must first find the legal parent(s) to be elther unfit or
unsuitable ta care for the child. See in Re Perales, 52 Ohio St.2d 89; 369
N.E.2d"1047 (|1 977). Ms. Hobbs'argument is that a showing of unfitness or
unsuitability ist unnecessary in this case because Ms. Mullen voluntarily
relinquished partial custody of Lucy fo her. Ohio law does recognize the ability of
a parerit o relinquish full or partial custody of a child.

'
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The issue which the court was forced fo decide is whether the evidence and
testimony pres:ented at trial demonstrate that Ms, Mullen relinquished partiz] care
and custody of her daughter to Ms. Habbs. This is an issue of significant
complexity and importance. On one hand, the right of parents to care for and
make decisions about thelr chlldren is basic and fundamental in nature and is
understandably given great protection by the law. Relatives, step-parents, family
friends and others may have a large role to play in a-child's life, but it Is the
parents who typically make decisions for their children and determina what role, if
any, others are permitied to play. Just because a parent allows people to help
raise and care for a child does not indicate that he or she is relinquishing partial
custody. If the'ﬂt were the case, parental rights would be unfairly prejudiced.
Every parent who hired a nanny, let their new spouse help care for a child, or left
their child with their grandparents over the summer would be at risk of losing the
exclusivity of their custodial parenta! rights. This would obviously be ridiculous
and detrimental to the rights of parents, the best interests of children, and public
policy. The atfornsys for Ms. Mullen and Mr, Liming argue that to grant Ms.
Hobbs any‘pagental rights would be a slippery slops which would resuit in just
this type of prablem. :

Counsel for Mr. Liming and Ms. Mullen in essence clalm that, although for a
time Ms. Hoblis may have played a rcle similar to that of a loving step-parent,
this in no way:amounted to any relinquishment of custody by Ms. Mullen
However, Ms.’Hobbs and her atforneys are correct to point out important

_ differences betweena step-parent's role and the one that Ms. Hobbs has played.

Unlike & step-parent, she was involved in the declsion to have a child and was
present at every step of the way during the in vitro procedures, the pregnancy,

and the birth. 'The fact that Ms. Mullen listed her as an equal co-parent in every

way in three separate legal documents is also significant. The same is true of
the fact that Ms. Hobbs was listed as a partner and signed or initialed the in vitro
paperwork. She was also listed as a parent in the ceremonial birth certificate
issued at the iﬁospital. When same sex partners in Ohio make a decision to
have a child together, the current state of the law does not offer much, if any,
protection to the partner who is not the one giving birth or fisted in the adoption
paperwork. This is an issue that may need to be addressed legislatively, but that
is a matter forianother day and a different branch of government. The Issue
‘before this codrt is whether Ms, Hoblis has any legal or custodial rights to Lucy
based Upon the fact that the parties originally contemplated that she would help
raise her as an equal co-parent. : '

It is important to consider the holding of the Ohio Supreme Court in the case
of In Re Bonfield, 06 Ohio St. 3d 218; 773 N.E. 2d 507 (2002). That case
invalved two women who were involved in & long standing same sex relationship
with one another. One of the women adopted two children during the
relationship and had three mare by anonymous ariificial insemination. In order to
protect the other woman's legal rights to the children, they Jointly filed a Petitlon
for the Allocation of Parental Rights and Responsibilities in the Hamilton Gounty
Juvenile Court. The trial courl found that the partner did. not qualify as a parent

under Section| 3109.04 of the Ohio Revised Code and ruled that shared parenting
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was not available to them. Writing for the majority, Chief Justice Moyer agreed
with the lower court's determination that shared parenting was restricted to
parents only and therefore unavailable ta the parties. He then went on to note
that parents may waive their right to custody and are bound by an agreement to
do su. See Masitto vs, Masitto, 22 Ohio St. 3d 63; 488 N.E.2d 857. Thatis
what the legal mother was attempting to do in the Bonfield case, relinquish her
right to sole custody and share it with her partner. Chief Justice Moyer held that
under Section 2151.23(A}) (2) the juvenile court had the authority to determine
whether shared custody between the partners was in the child's best interests.
Shared custody was an available option although shared parenting was not.-

The fundamental factual difference between Benfisld and the case now
before the court is that the parties In that case were still romantically involved and
in full agreement to share custody of the children with one another. Ms. Mullen
and Ms. Hobbs are obviously not in agreement, and thelir relationship ended
acrimoniously some time ago. Counsel for Ms. Mullen argues that this crucial
factual difference renders the Bonfleld dscision inapplicable in deciding this
case. This magistrate disagrees. The legal mother in Bonfield was seeking to
relinquish partial custody at the time she filed the petition for shared parenting.
The legal mother in this case sought to relinquish partial custody in the period
immediately before and after Lucy's birth. The timing of the relinquishment is not
as important as the fact that such a relinquishment occurred.

The coud finds that Ms. Mullen did relinquish partial custody to Ms. Hobbs for
a number of reasons. The evidence and testimony presented at trial shows thal
the women had an agreement to have and raise a child together. Ms. Hobbs'
testimony on this issue was very credible and believable. It was also strongly
supported by Kathleen and Rochelle Nardiello. They were close friends with
both Ms. Hobbs and Ms. Mullen and spent a great deal of time with them when
they were discussing having a child together. Cannon Rider and Leslie Ghiz also
provided credible testimony which indicated Ms. Mullen and Ms. Hobbs had such
an understanding.

A number of the documents which have already been discussed provide
further evidence of the parties' understanding. The will and the powers of
attarney drafted by Attorney Knox for Ms. Mulflen all refer to Ms. Hobbs as an
equal co-parent in every way. If this were nat the agreement the parties had,
why would Ms. Mullen have included that language in these documnanis?
Attorney Knox Indicated that the parties came to him concerned about protecting
Ms. Hobbs role in the chlld's life. Similarly the two documents from The Health
Care Alliance list Ms. Hobbs as a partner and one of them had her signature as a
“female participant.” This was certainly not necessary to allow Ms. Mullen to go
forward with the in vitro procedure and is further ifustration that the women
understood and agreed that Ms. Hobbs would have a custodial role once the
child was born. Ms. Mullen and Mr, Liming gave testimony to the contrary, but
their version of what happened is not supported by their actions during the period
leading up to and immedlately following L.ucy's birth.

As noted earller, Ms. Mullen and Mr. Liming apparently intend to enter inlo an
agreement with one another on visitation or shared parenting, Mr. Liming is




already spending a fair amount of time with his daughter. Ms. Mullen is free to
enter into such an agreemsnt, and it would certalnly seem to be in Lucy's best
interest o do so. If today's decision stands, Ms. Hobbs will also have saome
custodial rights to Lucy. The court is aware that having three individuals with a
custodial interest in the same child poses logistical issues that will need to be
addressed at a future hearing. If the objections which will certainly be filed by
one or more parties are denied by the judge, a hearing should be set before this
magistrate to determine a schedule for sharing cuslody of Lucy. Ms. Mullen
should be the primary residential custodian. The interim order of visitation
rernains in place until further order of the court. The custody petition filed by Mr.
Liming is not addressed in today’s decision so that he and Ms. Muilen have an
apportunity to enter into an agreement.

A capy of today's decision will be mailed to all parties and counsel. Asa

courtesy, a copy will be faxed to each of the attorneys today.
a
G

Magistrate D. F{elley
December 22, 2008




IN THE FRANKLIN COUNTY, OBIO, COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS AND JUVENILE BRANCH

In the Matter of the Custody of

MADISON SMITH, Minor Child, Case No. 08 JU 10 13850

JULIE ROSE ROWELL .
Judge Elizabeth Gill
Petitioner
V.
Magistrate Heosafros
JULIE ANN SMITH
Respondent.

DECISION AND JUDGMENT ENTRY

This matter came before the Court on May 26, 2009 pursuant to Respondent Julie Ann
Smith’s Motion to Dismiss Petitioner Julie Rowell’s Motion for Contempt of January 30, 2009,

and Petitioner's Motion for Contempt filed on February 5, 2009, filed on May 18, 2009.
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1. RELEVANT }’ROCEDURAL HISTORY, BACKGROUND, AND FAC’P_: = B =
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" On Sei)tsmbcr g, 2003, Respondent Julie A. Smith gave birth ﬂaron%"g ax_'téﬁcé%g
insemination to minor child, Madison Rose Smith. Pror to Madison’s birth, the%aftgs h‘@:g:
been involved in a romentic relationship which began in Movember of 2001, r_Tﬂ]:m ?mgzﬂ*
continued their relationship throughout the conception process and birth of Madison Smith.
However, Petitioner Julie R. Rowell is not biologically related to seid child.

From the time of Madison’s birth in 2003-to August of 2008, the parties had been living
together in Respondent’s homne with the minor child. The relationship between the parties ended
in August of 2008. At this time, Petitioner moved out of Respoendent’s home.

Following the end of the parties’ relationship, Petitioner Julie Rowell filed a Motion for

Temporary Orders on October 14, 2008, In her Memorandum of Support, Petitioner requested
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the Court to issue a temporary order awarding her a specific schedule of companionship with
minor child, Madison Rose Smith during the pendency of this action. On October 24, 2008,
Petitioner also filed a Petition for Shared Custody of Minor Child, Madison Rose Smith.

On November 4, 2008, Respondent filed a Motion to Dismiss and a Motion for Judgment
on the Pleadings Regarding Petition for Shared Custody of Minor Child.  Also filed on
November 4, 2008, were affidavits from both parties. The Magistrate had requested the
affidavits on the subject of temporary orders. |

A Magistrate’s Order was filed on Novemhe‘r 12, 2008. After consideration of both
parties’ affidavits, the Magistrate ordered the following:

Julie Rowell and Julie Smith are temporary shared custodians of the

minor child, Madison Rose Smith. Julie Rowell shall have possession

every Wednesday, 5 PM to 8 PM and every other Friday, 6 PM to

Saturday, 6 PM. Julie Smith shall have possession at all other times.

The person coming into possession shall provide transportation. Julie

Smith shall be the residential parent for school placement purposes and

the decision maker regarding the child’s education, medical needs, etc.
Jilie Smith shall maiotain all current levels of medical insurance for

the minor child and shall be entitled to claim the child for tax

purposss.’ :

Following the Magistrate’'s Order, Respondent filed a Motion 10 Set Aside the
Magistrate' Order and a Motion for Stay of the Order on November 17, 2008. A hearing
regarding Respou&ent’s motions took plaee before this Court on December 16, 2008. At the
hearing, the parties and their respective counsel agreed that all pending motions brought forth in
- this case will be heard by the Honorable Judge Elizabeth Gill. In an Order filed on December _
16, 2009, the Court denied Respondent’s Motion for Stay of the Order and granted Petitioner

extended time with the minor child. The Court also took Respondent’s Motion to Set Aside and

ihe Mbotion to Dismiss under advisement.

! Magistrate's Order, filed November 12, 2008,
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On January 15, 2009 a Decision and Judgment Entry was filed, denying Respondent’s
Motion to Dismiss and a Motion for Judgment on the Pleadings Regarding Petition for Shared
Custody of Minor Child, filed on November 4, 2008. Also on Jannary 15, 2009, the Court issued
an Order granting Respondent’s Motion to Set Aside the Magisirate’s Order. The Order furthar
named Petitioner and Respondent as temporary shared custodians of the minor child, in which
Respondent was designated as “the residential parent for school placement purposecs and the
decision maker regarding the child’s education, medical needs, etc.” The Order nlso increased
the Petitioner’s companionship scheduls, in’ which Petilioner was granted possession “every
Monday 8am to 8pm and every Wednesday Spm to 8pm.” Pursuant to the Order, the Petitioner
was also granted possession “[e]very other Friday from 5:00pm untii Monday 8:00am.”
Petitioner’s alternate weekends were to commence January 22, 2009. As such, in accordance
with the Order, Respondent is to have possession at all other times.

'As to holidays, in odd numbered years, Petitioner is to have “Spring Break, Memorial
Day, Labor Day, and the first half of Winter Break.,” During such time, Respondent is to have.
“Martin Luther King Day, Fourth of July, Thanksgiving and the second half of Winter Brealc” -
In even-numbered years, the schedules are reversed and in the event of a disapreement, hours for
holidays shal! be defined by Rule 22, Furthermore, the Order stated that “Je]ach party shall be
entitled to two weeks, consecutive or non-consecubive, vacetion with the child during the months
of June, July or August.” In this, the “[a] general itinerar_;,r of the vacation shall be provided for
&e other party, inchuding dgtes, locations, addresses, and telephone numbers.” Finally, the
Order specifically stated that “fh]olidays shall not be missed.” _
On January 26, 2009 Respondent filed a Notice of Appeal and a Motion for Stay,

reparding the Decision and Judgment Entry and the Order which were filed on January 15, 2009.

(3)
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On that same day, the Court issued an Order and Modified Temporary Orders Pursuant fo Civil
Rule 60(4). By request and agreement of the parties to avoid the interim appeal, the Order was
modified so as to name Respondent Julie Smith as the legal custodian and residential parent of
the minor child. Al other terms in the previous Order remained the same. |

On January 29, 2009 Respondent filed a Notice of Dismissal of the Notice of Appeal. On
January 30, 2009 Petitioner filed a Motion for Order Requiring Respondent Julie Ann Swith to
Appear and Show Canse. On February 5, 2009 Petitioner filed u Motion for Contempl, On this
same day, the Court issned an Order requiring Respondent to appear and show cause.

On February 11, 2009 Respondent filed a Second Notice of Appeal. On February 12,
2009 Respondent filed a Motion for Stay of the Court's Decision and Judgment Entry of January
15, 2009 and the Ovder of Jamiary 26, 2009. On May 18, 2009 Respondent also filed aMotr’du
to Dismiss Petitioner’s Motion for Contempt filed January 30, 2009.

‘On May 26, 2009 the parties and their respective counsel appeared for a hearing in front
of the Honorable Judge Elizabeth Gill, At such time, Respondent argued that the Covtt’s Order
of January 15, 2009 is void because the Court erred in naming the parties 2s shared custodians in
the order. Respondent therefore maintains that the Modified Order of January 26, 2009, though
amended so as to name Respondent as the legal custodian and residential parent of the minor
child, is also void. The Respondent contends that she can not be held in contemnpt for violating a
void order. The Respondent further added that even if the Modified Order is found to be valid,
Petitioner failed to file an Amended Motion for Contempt 50 as indicate anty violations which
occurred after the Janvary 26, 2009 Modified Order. Thus, Respondent argues that she can not

be found in contempt for violating the Modified Order. Finally, Respondent adds that this Court
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does pot have jurisdiction to issue such visitation orders ip. matters involving non-parents where
the proceeding that is not a divorce, dissolution, annulment or child support proceeding.
Subsequent to the hearing, Petitioner filed .a, Supplemental Affidavit Regarding
Petittoner’s Attorney Fees on May 26, 2009. On May 29, 2009, Respondent filed a Supplement
to Respondent’s Motion to Dismiss Petitioner's Motion for Contempt filed January 30, 2009. On
this same day, Respondent also filed a Motion to Strike Petitioner's Supplemental Affidavit
Regarding Petitioner's Attornep Fees. On hune 2, 2009 Petitioner filed a Response io
Respondent's Motion to Strike Supplemental Affidavit Regarding Petilioner s Atloimey Fees,
1. APPLICABLL LAWY
A. Motion to Dismiss

Pursuant to Civil Rule 12 a party may file a Motion to Dismiss as follows:
{B) How presented.

Bvery defense, in law or fact, to a claim for relief in any pleading,
whether a claim, counterclaim, cross-claim, or third-party claim,
shall be asseried in the responsive pleading thereto if one is
required, except that the following defenses may at the option of
the pleader be made by motion: (1) lack of jurisdiction over the
subject matter, (2) lack of jurisdiction over the person, (3)
improper venue, (4) insufficiency of process, (5) insufficiency of
service of process, (6) failure to staic a claim upon which relief
can be granted, (7) failure to join a perty under Rule 19 or Rule
19.1. A motion making any of these defenses shall be made
before pleading if a further pleading is permitted. No defense or
ohjection is waived by being joined with one or more other
defenses or objections in a responsive pleading or motion. If a
pleading sets forth a elaim for relief to which the adverse party is
not required to serve a responsive pleading, he may assert at the
trial any defense in law or fact fo that claim for relisf. . . . |

(H) Waiver of defenses and objections.
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(3) Whenever it appears by suggestion of the parties or otherwise that
the cowrt lacks jurisdiction of the subject matter, the court shall
dismiss the action.

B. Contempt

Pursuant to R.C. §2705.02(A), “[d]isobedience of; or resistance to, a lawful writ, process,
or_der, rule, judgment, or cmﬁmand of a court or officer” are acts in contempt of coust. The court
shall conduct a hearing in all contempt proceedings.” If the court finds a party in contempt, the
court may impose the following penalties:

1. For a first offense, a fine of not more than two imndrad fifty dollars ($250.00), a
definite term of imprisonment of not more than thirty (30) days in jail, or both;

2, For a second offense, a fine of not more than five hundred dollars ($500.00), a
definite term of imprisonment of not more than sixty days (60) in jail, or both;

3. For a third or subsequent offense, a fine of not more than cne thonsand dollars
($I,OOO.300), a definite term of imprisonment of not more than ninety (90) days in jail,
or both,

In addition, if the contempt deals with an act that the contemnor has the ability to
perform, the Court may imprison the contemnor until he or she performs the act.*

There are two {2) types of contempt, criminal and civil:

While both types of contempt contain an element of punishment, courts
distinguish criminal and civil contempt not on the basis of punishment, but rather,
by the character and purpose of the punishment. Punishment is remedial or
coercive and for the benefit of the complainamt in civil contempt. Prison
sentences are conditional. The contemnor is said to carry the keys of his prison in
his own pocket, since he will be freed if he agrees to do as ordered. Criminal
contempt, on the other hand, is usually characterized by an unconditional prison
sentence, Such imprisonment operates not as & remedy coercive in its nature but
as punishment for the completed act of disobedience, and to vindicate the
authority of the law and the court,”

*R.C. §2705.05(A).

TR.C. §2705.05(A)(1), (2), and (3).

1 R.C. §2705.06. )

* Brown v. Executive 200, Inc. (1980}, 64 Ohio St.2d 250, 253-254 {internal cilations orgitted).
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The teason for a civil contempt is to “enforce compliance with an order of the court or to
compensate for losses or damages sustained by reason of noncompliance.”® Before the Court

may impose a sentence for civil contempt, the Court must allow the contemnor an opportunity to

purge the conterpt,”

The party who filed the motion bears the burden of procf in & contempt proceeding. In a
criminal contempt, proof of the contempt must be beyond a reasonsble doubt.! In a civil
contempt, proof of the contempt must be by clear and convineing evidence.” In this cas;a, ifthe
Court finds Defendant in contempt, it would be to enforcs compliance with an order of the court

and/or to compensate for losses or damages sustained by reason of noncomplisnce. Therefore,

the Court would find Defendant in civil conterpt.

*Civil contempt consists of three elements: (1) e prior order of the courl, (2) proper
notice to the alleged contemnor, and (3) a failure to abide by the court order.”'® The alleged
contemnor is entitled to due process, which requires “that a person aceused of contempt must be

afforded adequate notice of the allegations, time to prepare a defense, and an opportunity to be

heard befors any sanction is impoged.™!!

Plaintiff’s burden of proof is by clear and convincing evidence. “Clear and convincing
evidence is that measure or degree of proof which will produce in the mind of the trier of facts a

firm belief or conviction as to the allegations sought to be established. Tt is intennediate, being

-

® Pugl v, Pugh (1984), 15 Ohio 5t.3d 136, 140 {internal citation ermitted),
7 Delmyder v. Dodson, Lawrence App. No. 02CA27, 2003 Ohio 2902, ut P10, citing Carrolt v. Deity (1996), 113
Ohio App.Jd 708, 71%; Jn re Purela {1991), 73 Ohio App.3d 306, 312 {internal citations omitted).
" * Brown v. Executive 200, Inc., supra, 2t 251 {internnd ciletions omitted),
? Brown v. Executive 200, Ine., supra, at 253 (internal citations omitted); see alse Sansem v. Sansen, Franklin App,
No. 05AP-645, 2006 Qhip 3909, at P24, citing DeLawder v. Dodson, supra, st P10, citing Carroll v, Deity, supra, at
711,
¥ prowelf v, Howell (June 7, 2005}, Franklin App. No. No. 04AP-436, 2005 Olia 2798, P25,
¥ Layne v, Layne (Yune 24, 2004), Franklin App. No. 03AP-1058, 2004 Ohio 3310, P22 {internal citations omitted).

(7)
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more than a mere preponderance, but not to the extent of such certainty as is required beyond a

reasonable doubt as in criminal cases. It does not mean clear and uneguivocal.”

If Plaintiff mests her burden of proof, Defendant may then defend the contempt by
showing that he was unable to obey the orders.”” Defendant bears the burden of proof of
showing his.inability to comply by a preponderance of the evidence.” Thus, Defendant must

show be was wnable to pay by a greater weight of the evidence:

By “preponderance of evidence” is meant the greater weight of evidence. It
-does not mean that more witnesses have testified on one side than on the other;
in other words, it does not have reference to the number of witnesses testifying,
or the mere quantity of evidence, but to the quality thereof. It means simply
that after the testimony of all the witnesses has been weighed, with reference to
their credibility, exaciness of memory, and all the circumstances surrounding

their testimony, the evidence of one side outweighs that of the other.’®
If the Court finds that the weight of the evidence is equal, then Defendant has .not met his
burden.'®
The Court does not need to find 2 purposeful, willing, or intentional violation of a court
order to find a person in civil contempt.”’ However, as previously stated, before finding a
-pleg:sun in civil contempt, the Court must find the person had adequate notice.”® “Notice is
sufficient when it apprises an alleged contemnor of the charges against him or her so that he or

she is able to prepare a defense,”"’

" Cross v Ledford (1954), 161 Ohin 5. 469, 477 (emphasis in original) (internal citation omitted); see also Allen v.
Allen, Franklin App. No. 04AP-1341, 2005 Ohio 5593, at P21, citing State v. Schiebel (1990), 35 Ohlo 8134 71, 74.
B McEnery v. McEnery (December 21, 2000}, Franidin App. No, 00AP-69, *15 (internal silations omitted).
" Hopson v. Hopson (December 6, 2005), Franklin App. No. 04AP-1349, 2005 Ohio 6468, P20 (internal citations
omitted). . .
15 State v. Doakes (Decerber 14, 2001), Montgomery App. No. 18811, 2001 Chio 6984, *9 {internal citation
omitled),
% Siwan w. Skeen (1974), 40 Ohio App. 2d 307, 308.
" Pugh v. Pugh, supra, ol paragroph one of the syllabus,
"% Sansom v. Sansom, supra, at P27, citing E. Cleveland v. Reed (1977), 54 Ohio App.2d 147, 150,
1% Sansom v. Sansom, supra, citing E. Cleveland v. Reed, supra, citing Cincinnati v. Cincinnati District Council 51
€1973), 35 Ohie §1.2d 197, 203, ‘

(&)
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C. Attorney Fees

The statutory provision for allowance of reasonable altorney fees means that reasonable
attormey fees shall be bésad vpon the actual services performed by the attorneys and upon the
reasonable value of those services.?? The burden is upon the attorney rendering the services for
which ke is to be compensated- to introduce-into the record sufficient evidence of the services
performed to justify reasonable altorney fess in the amount awarded.?' Furthermore, it is well-
settled that within the context of visitation enforcement matters an award of attorney fees is

within the sound discretion of a trial court.??

D. Jurisdiction of Juvenile Court to Issue Tempaorary Orders
Juvenile Rule 13(B)(1) states the following:

(B)(1) Pending hearing on a comp]aint, the judge or magistrate may
issue temporary orders with respect to the relations and
conduct of other persons toward a child who is the subject of
the complaint as the child’s interest and welfare may require.

Franklin Local Juvenile Rule 5(D) states the following;

(D) The lJudge or Magistrate may tequire motions for temporary
orders to be submitted and determined without oral hearing
upon affidavits in support or opposition.

. DECISION
A. Petitioner’s Motion for Contempt filed on January 30, 2009
On January 15, 2009, the Court issued an Order granting Respondent’s Motion to Set

Aside the Magistrate's Order. The Order also nemed Petitioner and Respondent as temporary

shared custodians of the minor child, in which Respondent was designated as “the residential

2 Glimcher v. Doppelt, {1966), 5 Chio App. 2d 269, 1966 Ohio App, LEXIS 457
2 Glimcher v, Dappelt,(1866), 3 Ohio App. 2d 269, 1966 Ohio App. LEXIS 497
TR Sagan v. Tobin, (2006}, 2006 Chio App. LEXIS 2447, 2006 Ohio 2602,
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parent for schoo] placement purposes and the decision maker regarding the child’s education,
medical needs, etc.” In the instant matter, the parties maintained & romantic relationship
throughout the conception process and birth of said child. Therefore, while the Respondent is
the biological parent of the minor child, Petitioner is considered a non-parent under Ohio law
because she is not'biologically related to the minor child. As noted in the Court’s prior Decision
and Judgment Entry filed on January 13, 2009, the Ohie Supreme Court has ruled the following:

It an R.C. 2151.23(A)2) child custody proceeding between a parent

and a nonparent, the hearing officer may not award custody to the

nonparent without first meking a finding of parental unsuitability that

18, without first determining that the preponderance of the evidence

shows that the parent abandoned the child, that the parent contractually-

relinquished custody of the child, that the parent has become totally

incapable of supporting or caring for the child, or that an award of

custody to the parent would be detrimental to the child,® .
Thus, in the absence of a shared custody agreement and prior to a determination of parental
unsuitability, a same sex partner wha is not biologically related to the minor child is not entitled
to shared custody under Ohio law. For this reason, on January 26, 2009 the Court modified the
January 15, 2009 Order by removing the shared custodial langnage and naming Respondent es
the legal custodian and residential parent of the minor child. On January 30, 2009 Petitioner
filed a Motion for Contempt contending that Respondent violated the previous Order of January
15, 2009, However, the only notice that Respondent had up unltil this point in time was of an
invalid order which therefore could not be violated. It is for this reason, that the Court finds that
Petitioner’s Motion for Contempt filed on January 30, 2009 is moot.

B. Petitioner’s Motion for Contempt filed on Febrnary 5, 2009
As mentioned above, in a Madified Order filed on January 26, 2009, the Court amended

the Janguage of the temporary order pursuant to Civil Rule 60(A). Civil Rule 60(A) is a vehicle

B In re Perales, (1977), 52 Ohio 5L 3d 89
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whereby errors or omissions by the court may be corrected at any time by the court’s own
initiative or on the motion of any party and after such notice, if any, as the court orders.” As the

prior order was invalid, the Court properly used Civil Rule 60¢A) to correct the Jamuary 15

Order, effectmating a valid Modified Order. Following the Modified Order, the Petitioner filed a
Motion for Contempt on February 5, 2009. In her second contempl motion, Petitioner merely
restated the same reasoning and violations as in her prior motion for conternpt, as well as added
fhe most current violation at the time which eccumed on Monday, Jenvary 26, 2009, Thus,
Petitioner did not specifically state in her February 5, 2009 motion that any violations -oceurred
after Jaruary 26, 2009,

However, when appearing before the Court on May 26, 2009, Petitioner did express that
Rcspond-ent had continued to violate the Modified Order. Pursuant to the Modified Order,
Petitioner was granted possession “every Monday 8am to 8pm and every Wednesdasy 5pm to
8pm.” The Petitioner was also pranted possession “[e]very other Friday from 5:00pm until
Monday 8:00am.” ln this, Petitioner’s alternate weekends were to commence Janvary 22, 2009.
As to holidays, in odd numbered years, Petitiuner is to have “Spring Break, Memorial Day,
Labor Day, and the first half of Winter Break.”™ At the May 26, 2009 hearing Petitioner
explained that, since the Court issued the Modified Order, Respondent has refused to give
possession of the minor child to P_etitionar on alternate weekends for the times specified in the
order, as well as on the Spring Break and Memorial Day holidays.”® Accordingly, Petitioner's
Motion for Contempt filed on Febm@ 3, 2009 was in regards to Respondent’s on-going
defiance of the Court’s orders. Petitioner filed the February 5™ contempt motion as a resnit of

Respondent's refusal to allow Petitioner time with the minor child on altemate weekends as

# Civil Rute 60{A)
* This is evidenced by Petitioner's Exhibit €, email daled March-31, 2009; See also Petitioner’s Exhibit 4,
Calendar of Missed Visitation

(1)
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ordered by the Court® Specifically, Respondent had only ailowed Petitioner time with the
minor child every other Friday from 6 p.m. until Saturday 6 p.m., rather than every other Friday
from 5:00 p.m. until Monday 8:00 a.m. as ordered by the Comt. Furthermore, Petitioner then
added Respondent’s most recent violations regarding the holiday time provisions when
appearing at the hearing on May 26, 2009.

Pursuant to Ohio law, a court may consider the months in which the contempt continued

to occur after the date of the filing of the motion.*’

In Leuvoy v. Leuvoy, the Court found that
requiring a party to repeatedly file motions for contempt up o the eve of irial for a continuing
contempt makes little sense when the principles of judicial economy are considered ® 1t is for
this reason that Petitioner was not required to file an Amended Motion for Contempt every time
Respondent chose to repeatedly violate the order. In the instant matter, Respondent had noti.ce
that Petitioﬁer was asking for a finding of contempt based on her denial of Petitioner’s time with
the minor child. Petitioner’s February 5, 2009 contempt motion clearly stated that Respondent
denied Petitioner time, with said child. At this point in time, Respondent was put on notice that
there was a Modified Order in effect and that Petitioner had filed s Motion for Contempt &s a
result of Respondent’s failure to abide by court orders. Moreover, Respondent was properly
served with natice of the show cause hearing schedule for May 26, 2009, However, despite such
notification, Respondent continued to disregard the Court’s orders, as well as Petitioner’s

contempt motion, and further denied Petitioner holiday time with the minor child® As

Respondent continued to intsntionally violate the Court’s orders, this Court sgrees with the

%% This i evidenced by a letter submitted by Respondent's Counsel specifically stating that Petitioner will not be
allowed o have the minar child for the weekend nor on Monday, Yamuary 26, 2009. See Petifionsr’s Exhibit B, filed
on Janunry 30, 2009,

2 1 euvoy v. Lewvoy, (May 25, 2000), 10™ Dist. No. $9AP-737

A 1 envay v Lenvoy, (May 25, 2000), 10" Dist, No. 39AP-737

¥ oee Petitioner's Fxhibit 4, Colendar of Missed Visitation
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Court’s reasoning in Leuvop and finds that in the face of continuing contempt a party iz not.
required to repeatedly file motions for contempt up to the eve of Irial as such a requirement
would go against the principles of judicial economy. To require Pefitioner lo file a new
contempt motion each alternating weekend when she was denied for a period of five months
would unnecessarily inundate the court with redundant contempt metions. Therefore, taking into
consideration the months in which the contempt continued to occur efter the date of the filing of
Petitioner's contempt motion, the Court finds that the continuous denial of visitation is sufficient
for a finding of contempt against Respondent.

The following three elements st be established for a finding of civil contempt: "(1) a
prior order of the court, (2) proper notice to the alleged contemmnor, and (3) a fuilure to ahide by
the court order.™® The alleged contemnor is entifled to due process, which requires “that a
person accused of conternpt must be afforded adequate notice of the allegations, time to prepare
a defense, and an opportunity to be heard before any sanction is imposed.” Herein, the Court
issued & Modified Order requiring Respondent to allow Petitioner time with the minor child.
Respondent was properly served with the Modified Order. However, Respcmﬂent went on to
repeatedly deny Petitioner time with the min;ar child and thus, failed to abide by the Court’s
orders. Accordingly, Respondent was then properly served with Petittoner's Adotion for
Contempt and & Notice of Hearing to Show Cause? At such time, Respondent was provided
sdequate notice of the allegations, time to prephre a defense, and an opportunity to be heard at
the May 26, 2009 hearing. Despite such notice, Respondent continued to violate the Modified

Order. Al the May 26, 2009 hearing, Respondent admitted to limiting Pefitioner’s visitation

® Howall v. Howell (TJune 7, 2005), Franklin App. No. No. 04AP-436, 2005 Ohio 2798, P25.
Y Fayne v.'Layne (Tune 24, 2004), Franldin App- No. 03AP-1058, 2004 Ohio 3310, P22 (internal citations oritted).
2 Sne Certified Mail Receipt, filed on February 9, 2009

(13)
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time during the alternate weekends and denying holiday time which was awarded to Petitioner in

the Modified Order. 1t is for this reason that the Court finds Respondent in contempt.

C. Jurisdietion of Juvenile Court to Issue Temporary Orders

The Court now tums $o Respondent’s Motion to Dismiss Pursuant to Ohio Civil Rule
12(B)(1). Tt is the position of the Respondent that it was not within this Court’s jurisdicﬁoﬁ to
award .visitation to Petitioner, an unrelated third party without any custody agreement.
Resp.ondent argues that this Court does not have ju;isdiction to jssne such visitation orders in
matters -involving non-parénts where the proceeding is not a divorce, dissolution, anmulment or
child support proceeding. Therefore, Respondent maintains that the Court does not have the
power to find Respondent in contempt.

However, this Court has awthority to issue temporary orders allowing non-parent
visitation under Ohio Juvenile Rule 13(B)(1} and Franklin Local Juvenile Rule 5(D). According
to these sections, the Juvenile Court has jurisdiction to *“issue termporary orders with respect to
the relations and conduct of other persons toward a child who is the subject of the complaint ag
the child’s interest and welfare may require.™ Thus, the Rule does not restrict the Court’s
avthority to issue temporary orders only with respect'to parents or relatives of the child.
Moreover, Local Juvenile Rule 5D) provides that “the Judge or the Magisirate may reguire
motions for temporary orders to be submilied and determined without oral hearing upon
affidavits in support or c:)ppositicm."34 Thus, a trial court is granted broad discretion in issuing
temporary orders. The Court therefore finds that the Franklin County, Chio, Court of Common

Pleas, Tuvenile Division has jurisdiction to issue temporary visitation orders in this case.

 Ohio Juvenile Rule 13(B)(1)
3 Franklin Local Tavenile Rule 5(D)
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Pursuant to Ohio Juvenile Rule 13(B)(1), before making such temporﬁ orders the Court
must take into consideration the child’s interest and welfare, Herm:n, there is no evidence of
harm as it relates to Petitioner’s visitation with the minor child. insteﬂd, Respondent has often
trusted Petitioner to take care of the minor ckild on several occasions. When appearing before
the Cowt on May 26, 2009 the Respondent admitted that, at times when Respondent would
travel out of town, the minor child would stay with Petitioner. Respondent also admitted that she
would often have Petitioner pick up the minor child from daycare if she was unavailable to do so.
Finally, as already mentioned in the Coutt’s prior Decision and Judgment Entry filed on January
15, 2009, pursuant to Ohio Revised Code §2151.23(A), the Juvenile Court has exclusive, original
jurisdiction to determine the custody of any child not a ward of another court of the state,
mcluding hearing and determining custody issues relating to this matter.”® Ohio’s extensive set
of case law reparding such custody disputes illustrates the ability of the non-parent to prove a sef |
of facts which would eatitle them to cnstody rights, Pursuant to fn re Perales, a parent may be
found unsuitable upon a fact-based determination of a parent’s contractual relinquishment of his
or her custodian rights.*® Thus, should the Court determine that Respondent had consented to a
change in custedy or velinquishment of sole custodial rights, the Court recognizes that amy
actions teken by Respondent to deny Petitioner visitation .with the minor child cpuld be
detrimental to the child. In a circumstance where a child has been placed by his or her parent in
a living situation wherein the child develops a relationship with a non-parent, the child’s best
interest will more likely than not be affected by the unilateral decision of the legal parent to
discontinue or limit the relationship with the non-parent. This is most certainly troe with the

facls presented in this case wherein there is no evidence of abuse or neglect at the hands of the

3% Ohio Revised Code §2151.23{A)2) .
3 1n re Perales, {1977), 52 Ohio St. 3d 89
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non-parent. It is for this reason tﬁat the Court finds it is in the child’s best interest for Pefitioner
to maintain & relationship with the minor child by means of visilation during pendency of this
matter.

D, Attorney Fees

As to the matter of attorney fees, the Court finds that Petitioner neglected to properly
submit evidence concerning the attorney fees she incurred. When the parties appeared before the
Court on May 26, 2009, Petitioner failed to present any gvidence as it relates to the amount of
attorney fees she has sustairied as a result of Respondent’s acts of contempt. Following the
hearing, Petitioner filed a Supplemental Affidavit Regarding Petitioner's Altorney Fees on May
27, 2009. As the evidence put forth in Pefitioner’s Supplemental Affidavit was not presented at
the time of the hearing, it is not propesly before the Court. Therefore, the Court will not considér
Petitioner’s Supplemental Affidavit as evidence of costs arising out of the contempt proceeding.
Iv. CONCLUSION

The Court has thoroughly reviewed the parties’ motiox;s, the testimony and evidence
presented, the entire file, and the applicable law. Pursuant to its carefnl review, the Court finds
that Petitioner’s Motion for Contempt filed on January 30, 2009 is not well talcen. Therefore,
Respondent’s Motion to Dismiss Petitioner's Contempt Motion of January 30, 2009 filed on May
18, 2009 is GRANTED.

Additionally, the Cowt finds that Petitioner’s Motion for Contempt filed on February 5,
2009 is well iaken. Accordingly, the Court hereby GRANTS the same and ORDERS the
following:

' Respondent is semtenced to three (3) days of ipcarceration in the Franklin County

Correction Center suspended on the condition she purges herself by obeying the current

| (16



periods. As Petitioner has been denied eight (8) days during her weekend time visitation
periods and nine (9) days during Spring Break, Pelitioner ghall have possession of the
minor child every weekend from July 10, 2009 through September 20, 2009. In addition,
as Respondent has denied Petitioner the Memorial Day holiday, Petitioner shall have

possession of the minor child for the Fourth of Tuly weekend.

IT IS SO ORDERED.

JUDGE g\L))ZA_BETH GILL

(1)



IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
DIVISION OF DOMESTIC RELATIONS AND JUVENILE BRANCH

In The Matter of the Custody of . Case No.: 08JU-09-13321
RILEY ANNE WARREN, :

Minor Child . JUDGE KIM A. BROWNE

ELIZABETH WARREN

Magistrate Darrolyn Krippel
Plaintiff,

V.

NANCY SCOTNEY
Defendant,

JUDGMENT ENTRY

2
THiS, cause came before the Court on November 2, 2009, upon the Motion of
C}{_}E Ialpyff Eﬂz;ﬁbeth Warren filed June 30, 2009 to dismiss the Complaint to Establish Joint

f‘%g—‘:st%dly Pléﬁ for Minor Child, Defendant Nancy Scotney's Memorandum Contra dated

C_; !.y @, EOdB and Plaintiff's Heply dated October 2, 2008. Plaintiff appears

?\é\ b

Attorneys LeeAnn M. Massucci and Camnla B. Taylor, who was admitted pro hac vice
from lllinois.

Plaintiff and Defendant entered into a domestic partnership in California in 2005.
Plaintiff gave birth to the minor chi'ld; Riley Anne Warren, on November 11, 2005.
Defendant completed a second parent adoption of Riley in 2006, wherein a person who
is biologically unrelated to the child is allowed to adopt the child while the biological
parent still retains her parental rights. Once the adoption is completed, Califarnia
recognized both Plaintiff and Defendant as the legal parents of Riley Anne Warren.

The parties moved to Ohio in 2006. They began to experience trouble in their
relationship in Jate 2008, and those problems persisted and increased aver the next two
years. The parties separated in the summer of 2008. Riley continued to reside with the
P almtlﬁmfczlh{)‘_f\l_/\.ung therseiﬁir?tlg% ﬂ:}%ﬁ Defendant continued to spend time WIth Riley.
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Following the end of the parties’ relationship, the parties filed a Complaint to
Establish Joint Custody Plan for Minor Child on September 30, 2008. In that motion,
the parties alleged that Elizabeth Warren is the biological mother of Riley and that
Nancy Scetney is also a legal mother of Riley as the result of her stepparent adoption In
California. The parties then jointly requested that the Court make orders regarding a
specific parenting schedule. On October 7, 2008, the parties entered into an Agreed
Interim Order regarding parenting time and an Order Appointing a Guardian Ad Litem.
A hearing on February 24, 2009 is continued for the GAL to conduct home visits and an
investigation. On March 26, 2009, the parties filed a Second Agreed Interim Order
regarding holiday schedules and subsequent parenting time, as well as counseling, day
care and drug screens. On June 30, 2009, Plaintiff filed a Motion to Dismiss the
Complain to Establish Joint Custody Plan for Minor Child. On July 14, 2009, the parties
entered into a 3d Agreed: Interim Order providing for summer parenting time and
traveling permissions. On July 24, 2009, Defendant filed a Memorandum Contra to

Plaintifi's Motion to Dismiss and on October 2, 2009 Plaintiff filed a Reply. The matter
has a record hearing on November 2, 2009.

APPLICABLE LAW

A trial court is granted broad discretion In deciding custody matters. It is well
settled under Ohio law that a juvenile court may adjudiéate custodial claims brought by
persons considered non-parents at law. In re Hockstok, (2002), 98 Ohio St. 238.
Pursuant to ORC 2151.23(A)(2), the Juvenile Court has exclusive, original jurisdiction
to determine the custody of any child not a ward of another court of the state, including
custody between parents and non-parents. The Court in In re Bonfield (2002), 97 Ohio
St. 3d 387 at 394, states that, “[this exclusive responsibility to determine the custody of
any child not a ward of another court of Ohio cannot be avoided merely because the
petitioner is not a “parent” under ORC 3109.04.” As it stands today, there is no
provision of the Ohio Revised Code that provides a standard for a juvenile court to apply
in determining custody disputes that fall within the jurisdiction of ORC 2151.23(A)(2).
Fortunately, Ohio has developed case law which provides a framework to guide juvenile
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courts in this process. Spacifically, In re Perales {1977), 52 Ohio St.2d 89, continues o
control actual disputes between parents and nonparents under ORC 2151 23(AX2).

It is a parent's fundamental right to make decisions about the care, custod_y and
control of their children, and that right is protected by the Due Process Clause of the
Fourteenth Amendment to the United States Constitution. In re Perales (1977}, 52 Ohio
St. 2d 89 at 96 citing Meyer v. Nebraska (1923), 262 U.S. 390. Because parents have
constitutional custodial rights, any action by the state which affects this parental right,
such as granting custody of a child to a nonparent, must be conducted pursuant 1o
procedures that are fundamentally fair. /n re Hockstok (2002), 98 Ohio St.3d 238.

Specifically, the Ohio Supreme Court in Perales has held:

In an R.C. 2151.23(A}(2) child custody proceeding between a parent and
a nonparent, the hearing office may not award custody to the nonparent
without first making a finding of parental unsuitability that is, without first
determining that the preponderance of the evidence shows that the parent
abandoned the child, that the parent contractually relinquished custody of
- the child, that the parent has become tolally incapable of supporting or
caring for the child, or that an award of custody to the parent would be

detrimental to the child.
if a court concludes that any one of these circumstances describes the conduct of a
parent, the parent may be deemed unsuitable and. that state may infringe upon the
fundamental parental liberty interest of child custody. In re Hocksiok, ibid.

A parent may be found unsuitable upon the determination of a parent's
contractual relinquishment of her custodial rights. The Ohio Supreme Court in Mastitto
v. Mastitto (1986), 22 Ohio St. 3d 63, held that “{wlhether or not a parent relinquishes
rights to custody is a matter of fact, which, once determined, will be upheld on appeal if

_there is some reliable, credible evidence to support the finding.” Ohio courts do not
require that a parent's agreement to relinquish custody be in writing. Clark v. Bayer
(1877}, 32 Ohioc St. 299. Instead, a parent's actions or words may relinquish their
custodial rights. Clark, ibid. A parent's actions or words may illustrate that the parent
had consented to a change In custody. Miller v. Mifler (1893}, 86 Chio App. 3d 623, at
626. Such a finding is based upon the facts of each case, which are presented at
trial through testimony and other evidence brought bgfore the court.

(3)



If a court finds that the parent has relinquished custody and has made a
determination of unsuitability, the parent must then meet the standards of ORC
3100.04(B), the "best interest of the child” test. Miller,‘ ibid. At such time, focus shifts
from the rights of the parents to the rights of the child. A child's rights are effectuated
through the use of the best interest of the child standard. This is a weight of the
evidence question, and if the judgment of the trial court is supported by competent
probative evidence, the reviewing court must affirm the decision of the trial court.  Miller
ar 627.

ANALYSIS

This Court has authority to consider this custody matter under ORC
2151.23(A)}(2). This section gives the Juvenile Court the exclusive, original jurisdiction
to determine the custody of any child not a ward of another court of the state, including
hearing and determining custody and parenting time issues relating to this matter. As a
trial court is granted broad discretion in deciding such custody matters, this Court
therefore find that the Franklin County, Ohio, Gourt of Common Pleas, Juvenile Division
has jurisdiction to determine the custody matters in this case.

The Court now addresses the Motion of Plaintiff to dismiss the Complaint to
Establish Joint Custody Plan for Minor Child. Plaintiff claims that Defendant cannot be
recognized as Riley's legal parent and argues that Ohio is not required to give full faith
and credit to the California adoption because, Plaintiff alleges, it is contrary to the public
policy of Ohio prohibiting same-sex couple adoptions. However, this Court need not
consider whether it will give effect to this allegedly prohibited adoption. Pursuant to
Perales, this Court must consider whether Plaintiff, by word or action, has contractually
relinquished her custodial rights. If Defendant can prove by a preponderance of the
evidence that Plaintiff's words or actions illusirated that Plaintiff had consented to a
chénge in custody or a relinquishment of sble custodial rights, Defendant may be
entitled to relief. The Court points out that both parties have stated that Plaintiff and
Defendant lived together during the time that the minor child was born and that they
continued to cohabit for several years after the birih of said child. In addition, both
parties acknowledge the “second parent adoption” from California. The Court finds that,
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pursuant fo Perales, a hearing must take place in which Defendant will have the
opporiunity to prove a set of facts which may entitle her to custody rights.

The Court has thoroughly reviewed and considered all the documents filed by the
parties, the arguments of counsel, the entire file, and the applicable law., Based upon
the careful consideration of the foregoing presented in the instant case, the Plaintiff's
Motion to Dismiss is deemed NOT WELL TAKEN, and the same is hereby DENIED.

/S

JUDGEKIM A. BROWNE

IT IS SO ORDERED!

Copies to: PRAECIFE: TO THE CLERK OF COURTS Pussuant

to Civil Rule 5B(B}, you are hereby instructed to

. serve upan all parties not in Default for failure to

Gary J. GOﬁ‘ft’Eed (#000291 6) appear, notice of the Judgment and its date of entry
Gary J. Gotifried Co., L.P.A. upon the journal.

608 Office Parkway, Suite B
Westervilie, Chio 43082
Attorney for Plainiiff

LeeAnn Massucci (#0075916)
580 South High Street, Suite 150
Columbus, Ohio 43215

Attorney for Defendant

Camilla B. Taylor

Lambda Legal Defense and Education Fund, inc.
11 East Adams, Suite 1008

Chicago, lllinois 60603

Attorney for Defendant

Magistrate Krippel
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GCOURT OF COMNON PLEAS, JUVENILE €OURT DIVISION
CUYAHOGA COUNTY, OHIO

Salomon : o
INTHE MATTER OF ;T . LAPIANA CASENO  cutripideff~ 05
JUDGE: Kiistin W, Sweenay
JUDGE: ey Hayes by Assignment
Jourmnal Entry
Rita Goodman
Petitioner

Vi

Siobhan La Piana
Respondent

This matter came before the Honorable Jerry L. Hayes, Judge by Assignment for hearing on this
g™ and 10th day of June, 2008 and this 10" day of July, 2009 on which date the natter was
concluded. Rita Goodman, Petitioner, was present represented by Attorney Pamela J.

MacAdams and Siobhan LaPiana, Respondent, was represented by Attomey John E.
Schoonover and Attomey

Katherine A. Frisdell. Attorney John V. Heutsche, Guardian ad Litem for the minor children was
also present.

Testimony was taken from Petitioner Rita Goodman, Respondent Siobhan La Piana, Rachael
Goodman, Mother of Petitioner, Dr. Meryl Soto-Scihwariz, Marko Lukowsky and the Guardian ad

Litem, Attornay John Heutsche. Exhibiis were offered and recelved and final arguments were
stbmitted to the Court by written memoranda,

John V. Heutsche presenied hls Motion for Guardisn ad litem fees in the amount of $22,500.00
to be assessed fo the partles. The court, following Local Rule 17(D), determined that the
Guardian ad litem fees were reasonable and necéssary and should be assessed to the parties
enually, as follows: $11.250.00 to Petitioner and $11,250.00 to Respondent,

The mattsr befors the Court is the allocation of parental rights between Rila Goodman,
Petitioner, and Sicbhan La Piana, Respondent.

Tha two women were Involved in a same sex relationship which began in the early 1990's and,
with minor interruptions, continued unifl 2001. During the course of this relationship, two children
were born to Siobhan La Piana. Solomaon J. La Plana was born April 26, 1997,.and Jack K. La
Plana was born on May 17, 2000

Counsal for the Pelitioner states in her written memoranda of final argument that “Leshians
never become parents by accident.” In fact, there was great deal of ptanning, Siobhan was
selected to be the biolegical mother in recognition of the age differences between the two
women. They selected a donor for artificial insemination who was Jewish, of Russlan and Polish

background and who shared the ariistic interest of both woman. Both boys have the same
donor.
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donor. -

During the nearly 10 year relationship between the two wamen all the evidence indicates they
functioned as a family unit. Tha boys were named after Rita's family membaers. They celebrated
birthdays and holldays as any family woutd and the boys carmied Goodman as iheir last name.
{the Respondent unllaterally changed both of the minor children from Goodman to LaPiana). In
fact, the two women aven entered into a written agreement to *Jointly

Raise our Child” (Jack was not yet bam),

The two women, however, never held a cerernonlal mariage and Petitioner never attempled
adop! ithe two boys (not permitted in Ohio but possible in other states),

The relationship ended in 2001, but the Petitioner continued to enjoy a significant involvement,
in the lives of the two boys. That invalvement, howeaver, changed significantly when Siobhan
‘hecame invalved in a heterosexual rslationship with Marke-Lukowsky; The relalionship between
Rita Goodman and the two boys became more arid more restricted as Siobhan's new
partnership blossomed.

Having determined that she would eventually be shut ouit of the lives of the two boys, Rila
Goodman turned to the Courts seeking an Order of Shared Parenting and/or a Companionship
Schedule. The position of Respondent Siobhan La Fiana is that, as the biological mother, she,
and she alone has a fundamental right to make the decisions regarding the care, custody and
control of her children. She argues that Petiticner is seeking rights that are afforded only to
matried couples and, furthermore, seeks an involvement with the children excesding that which
would be granted to couples formerly martied.

Respondent cites the Marriage Protection Amendment Act as standing for the proposition that
Petitioner Goodman has not standing or legal status regarding the children, In addition,
Respondent cites In re Cheyanna Madison Jones (2002, Miani County) 2002 Ohio App. Lexis 22639,
{non blologicel parther cannot be a parent within meaning of R. C. 3109.04 and not enlitled to
award of parental rights) Troxef v. Granvile, (2000), 530 U.S, 57, (Fourteenth Amendment

protects rights of parent to make decisions regarding the child), i re Bonfield (2002),0bio 8t. 3rd
218 (non biclogical party has no standing to assert custody), and Liston V. Py/es (1997 Frealdin

County), 1997 Ohlo App. Lexis 3627 (non blolegical partner had no standing to bring child support
motion).

Petitioner Rita Goodman argues that she is as much a "mom'’ to these two boys asis Siobhan
La Piana. Her wiltten memoranda states:

“...Rita is just as much mom as Siobhan is to these boys. Cn Mother's Day (P Ex. 17} they
make two cards, one for each mother. When they illustrate family the Tustration contains Rita,
Siebhan and the boys (P Ex. 14). When thay do school projects related to mother and family,
they reference Rita as mether (P F. 14). When they do school projects refated to mother and
family, they reference Rita as mother {P F’s 15,18, 18, 19, 32). When the schools camps,

sommunity, temple and medical personnel reference these women, both are lised 25 mother {P
Ex. 20-24). )

Petitioner arguas that one of the most critical pleces of evidence In favor of Pelitioner's position
Is the agreement to “Jointly Raise our Child” which Rita Goadman and Siobhan La Plana
exacuted at the time of the first child's birth, . The agreement was followed by both pariles and
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used to help raise both of the minor children.

Petitioner suggests the agreement accompanied by the actions of the fwo-pariies constitute

waiver of Siobhan's exclusive right to parent the children and, in fact, relinquished a part of that
time 1o Rita Goodman.

Counsel for the Petitioner argues that the controlling lega! precedent Is found in the cases of

in re: Bonfleld (2002), 96 Ohio St. 2d 218, and in re; Persles (1977) 52 Ohio SL 2d BY. Pelitioner
suggests that the Ohio Supreme Court in Bonfield holds that a juvenile court has the jurlsdiction to
adjudicate a claim for shared custody pursuant 1o R.C. 2151.23 (A)(2) and that such exclusive Jurisdiction
cannot be avoided meanly because an applicant Is not a *parent” under R.G. 3109.04. Petilioner also
argues that In rez Fairchild (2002), Frankiin County No. 01 JU-03-2542), states that:

»...jtIs well seifled law that ‘parents who are suitable’ persons have a 'paramount’ tight ta custody
aof their minor childran unless they forfeil that riahi by conladt....... *(Emphasis added),

Petitloner further argues that if a finding of unsuitability is necessary, a finding of contractual
relinguishment of gustody Is sufficlent to show unsuitabliity. Perales, 52, Ohlo St 2d at 98.

After a full consideration of the testimeny of the parties, an examination of the exhibits, a review of the

applicable law and a review cf the written arguments of counsel, itis ORDERED, ADJUDGED, and
DECREED that

1. Respondent Siobhan La Piana shall be named residential parent and legal custodian for the minor
children, Sclomon J. Lapiana and Jack K. La Plana. :

2. All declslons regarding ‘religion, physiclan selection, medical treatment, and school selection shall
be made by the residential parent.

3. Petilioner Rila Goodman shall be entitled {o notifieation of school events and activities and shali be
entitled to reports of the boys ecademic progress and Respondent Siobhan La Piana shall provide her

with the sama, Rita Goodman shall be entitled to attend all school activities end events with the exception
of parent/teacher conferences. . . .

4, Petilioner Rita Goodman shall be enlitled to the following companionship/visitation scheduls:

A. Every other weskand from Friday evening at 5:00 pm (earlier by agreement) until Monday
moming. During schaol periods Petitioner will deliver the children ta school. During non schoal times
Petitioner wil| deliver the children to Respendents residence by 9:00 am.

B. Petitioner will have visitation one evening 2 week. Durlng non schoo! times it shali be
overnight. During schoo! times It wil be from 5:00 pm uvniil 8:00 pm. Petitioner will plck up the children at
an agreed upon.exchange point and Respondent will collect the children at the end of visitation at the
sameé [ocation. Unless otherwise agreed, the weekday visits will take place on Wednesday.

C. When times of special meaning cccur the parties will adjust tha visitation and schedule and
make up time any time misssd.

0. Pelitioner may have three uninterrupted weeks of summer visitation or may, by agreement,
break up the weeks. Notice shall be given by Petitioner to Respondent at least 30 days In advance by
certified mail. : .

E, Visitalion may be expanded by agreement of the parfies.

F. The Petitioner and the Respondent shall share ihe fees of the guardian ad fitem equally and
gach shall pay to the guardian ad litem $11,250.00. The pariles shall be responsible for payment of their
own attorney fees.

. Should sither the Petifoner or the Respondent elect to leave the jurisdiction of the
Court notice shali ba provided to the dther party. Nothing In this requirement Is intended to Indicate that
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permission shall be withheld. ’ .
H. The duties of the appointed guardian ad item shall terminate with the filing of this judgment.
1. Any motions st pending and not specifically addressed by this Judgment Entry shall ba
dismissed. .

The Court suggests that Petitioner may wish to contribute financially to the support of the minor children,
A speclal bank aceount should be opened and all chifld refated payment should be made from that

account to avold later disputes.
uM /7

it Is so Orderad!

Judpe Jerty L. Hayes

Dale: July . 2009
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