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STATEMENT OF FACTS

This case is a custody dispute between Appellant Michele Hobbs ("Ms. Hobbs") and

Appellee Kelly Mullen ("Ms. Mullen"), two women who agreed to bring a child into the world

through donor insemination and to rear their daughter, Lucy, jointly as co-parents. The couple

acted in accordance with their agreement such that a bonded relationship formed between Ms.

Hobbs and Lucy.

A. Ms. Hobbs And Ms. Mullen Jointly Decided To Have A Child Together Using
Known Donor Insemination.

Ms. Hobbs and Ms. Mullen met in May 2000 and started a romantic relationship. (Supp.

at 39, Hobbs at Tr.I:244.)1 Ms. Mullen moved in with Ms. Hobbs about a year and a few months

after the couple started dating. (Supp. at 40, Hobbs at Tr.I:246; Supp. at 125, Mullen at Tr.II:25.)

Eventually, the couple bought a piece of land together and built a home on their property. (Supp.

at 40, Hobbs at Tr.I:246.) They were jointly responsible for the mortgage on their home and they

shared equally the expenses associated with maintaining their home. (Supp. at 40-41, Hobbs at

Tr.Ii246-47.)

Both Ms. Hobbs and Ms. Mullen viewed themselves as - and presented themselves to

their family, friends, co-workers and neighbors as - a committed couple in an intimate

relationship. (Supp. at 38, Hobbs at Tr.I:242; Supp. at 133-134, Mullen at Tr.I1:73-74.) They

celebrated May 28th as their anniversary. (Supp. at 134, Mullen at Tr.II:74.) At one point they

bought and exchanged rings as a symbol of their commitment to each other. (Supp. at 134,

Mullen at Tr.II:74.)

' Citations to the trial conducted before the Magistrate include the name of the witness, the
transcript volume number (Tr.I or Tr.II) and the relevant page numbers. Citations to the trial
exhibits include the name of the offering party, the designation "Tr.Exhibit" and the exhibit
number.



In 2003, after Ms. Mullen visited a friend from college who had recently had a baby, the

couple discussed having a child of their own. (Supp. at 41, Hobbs at Tr.1:247; Supp. at 125-126,

Mullen at Tr.1I:25-26.) Both women were interested in using a known sperm donor to conceive

a child because they both wanted their child to know the man who made his or her birth possible.

(Supp. at 42-43, Hobbs at Tr.I:248-49; Supp. at 127, Mullen at Tr.II:27.) They did not, however,

want the sperm donor to assume a parental role. (Supp. at 44, Hobbs at Tr.I:250; Supp. at 127-

128, Mullen at Tr.1I:27-28.) Indeed, Ms. Mullen testified that she rejected the idea of using one

of her friends in Cincinnati as a donor because she was concerned that a nearby friend would

want to have "too much involvement "(Supp. at 127-128, Mullen at Tr.1I:27-28.)

Instead of asking someone who lived in Cincinnati, the couple agreed that Ms. Hobbs

would ask Mr. Liming - a long-time friend of Ms. Hobbs who, at that time, lived in Atlanta - to

donate sperm for the in vitro fertilization. (Supp. at 43-44, Hobbs at Tr.I:249-50.) At the time

he was asked, Mr. Liming barely knew Ms. Mullen, having met her only once briefly at a party.

(Supp. at 113, Liming at Tr.1I:121; Supp. at 45-47, Hobbs at Tr.1:253-55.) After spending some

time with the couple discussing the limited role they expected he would have in the child's life,

Mr. Liming agreed to be the donor. (Supp. at 46-47, Hobbs at Tr.1:254-55.) _

On July 16, 2004, as the couple was preparing for the in vitro fertilization, Ms. Mullen

and Mr. Liming executed a Donor-Recipient Agreement On Insemination (the "Donor-Recipient

Agreement). (Hobbs Tr.Exhibit 1.) Pursuant to the Donor-Recipient Agreement, Mr. Liming

agreed that he would have "no parental rights whatsoever" with respect to any children that were

conceived through the use ofhis sperm. (Hobbs Tr.Exhibit 1, ¶ 6.) He also agreed that he would

not demand, request or compel any guardianship, custody, or visitation rights. (Hobbs Tr.Exhibit

1, ¶ 6.) In return, Mr. Liming was released from any financial obligations with respect to the
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child. (Hobbs Tr.Exhibit 1, ¶ 7.) Finally, the Donor-Recipient Agreement also made it clear

that any right that Mr. Liming might have to guardianship, custody, or visitation in the event of

Ms. Mullen's death would be secondary to Ms. Hobbs' rights. (Hobbs Tr.Exhibit 1, ¶ 12.)

Indeed, attorney Scott Knox testified that one of the purposes of the Donor-Recipient Agreement

was to protect Ms. Hobbs' relationship to the resulting child:

Q: Mr. Knox, what was your understanding of the legal effect of this language,
language 12, with respect to Ms. Hobbs' rights under this agreement?

A: My understanding is to be - to protect her right to raise the child if something
happened to Kelly [Ms. Mullen] and that right would be superior to Mr. Liming's.

(Supp. at 112, Knox at Tr.I:70.). Even Ms. Mullen agreed, testifying that, in 2004, when she

signed the Donor-Recipient Agreement, it was her intention that if something were to happen to

her, any child conceived through the use of Mr. Liming's sperm would live with Ms. Hobbs, not

Mr. Liming. (Supp. at 142-143, Mullen at Tr.I1:98-99.)

B. Ms. Hobbs Was Ms. Mullen's Partner In The In Vitro Fertilization Process, The
Pregnancy, And The Birth.

In the latter half of 2004, Ms. Mullen and Ms. Hobbs began the in vitro fertilization

process at the Health Alliance of Greater Cincinnati. (Supp. at 47-54, Hobbs at Tr.I:255-62.)

The couple informed their physician, Dr. Thomas, that they were a lesbian couple who wanted to

have a child together. (Supp. at 51, Hobbs at Tr.1:259.) As a result, the clinic had the couple

jointly execute several documents - namely, a "Consent and Agreement For Cryopreservation

And Disposition of Frozen Embryos" and an "Informed Consent For In Vitro Fertilization."

(Hobbs Tr.Exhibits 6 and 7.) On these documents, Ms. Mullen was identified as the "female

participant" and Ms. Hobbs was listed as the "partner/husband." (Hobbs Tr.Exhibits 6 and 7.)

Ms. Hobbs was an active participant in the in vitro fertilization process. The couple

jointly paid for the fertility treatment - approximately $10,000-$12,000- by using a joint credit
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card the balance of which was rolled into a second mortgage on theirjointly owned home. (Supp.

at 54, Hobbs at Tr.I:262.) The nurses at the fertility clinic taught Ms. Hobbs how to administer

daily hormone injections to Ms. Mullen. (Supp. at 47-48, Hobbs at Tr.I:255-56.) Ms. Hobbs also

accompanied Ms. Mullen to her appointments with Dr. Thomas and she was present when Ms.

Mullen's eggs were harvested and when the fertilized eggs were implanted in Ms. Mullen's

uterus. (Supp. at 47-50 and 57, Hobbs at Tr.I:255-58 and 266.)

In late 2004, the in vitro fertilization succeeded and Ms. Mullen became pregnant. (Supp.

at 50, Hobbs at Tr.I:258.) As with the in vitro fertilization process, Ms. Hobbs was an active,

supportive partner in Ms. Mullen's pregnancy. She accompanied Ms. Mullen to the ultrasound

appointments and doctor's visits. (Supp. at 57-58, Hobbs at Tr.I:266-67.) She was Ms. Mullen's

partner in Lamaze classes. (Supp. at 48, 59, Hobbs at Tr.I:256, 268.) She often cooked for Ms.

Mullen and tended to her when she was not feeling well. (Supp. at 48 and 56-57, Hobbs at

Tr.1:256 and 265-66.) Two of the couple's closest friends, Kathy and Rochelle Nardiello,

testified about a vacation with the couple during the pregnancy. Kathy testified that Ms. Hobbs

attended to Ms. Mullen's needs "as a spouse." (Supp. at 144, K. Nardiello at Tr.I:90.) Rochelle

commented that Ms. Hobbs "doted on" Ms. Mullen and seemed "very concerned about [Ms.

Mullen's] welfare." (Supp. at 147-148, R. Nardiello at Tr.1:214-15.)

Ms. Mullen went into labor in the early morning hours of July 27, 2005. (Supp. at 62-63,

Hobbs at Tr.I:272-73.) Ms. Hobbs drove Ms. Mullen to the hospital and spent the day with her

in the birthing suite. (Supp. at 63-64, Hobbs at Tr.I:273-74.) At 5:01 pm, Lucy was born.

(Supp. at 64-65, Hobbs at Tr.I:274-75.) Ms. Hobbs cut the umbilical cord. (Supp. at 65-66,

Hobbs at Tr.I:275-76.) For the next three days, Ms. Hobbs stayed with Ms. Mullen in the

hospital, tending to her needs and helping her get around and use the bathroom. (Supp. at 69-70,
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Hobbs at Tr.I:279-80.) After three nights, Ms. Hobbs drove Ms. Mullen and Lucy home. (Supp.

at 70, Hobbs at Tr.I:280.) The couple brought a ceremonial birth certificate home with them

stating: "This certifies that Lucy Kathleen Mullen was born to Kelly Mullen & Michele Hobbs."

(Hobbs Tr.Exhibit 5; Supp. at 67-69, Hobbs at Tr.I:277-79.)

C. Ms. Hobbs And Ms. Mullen Acted As Equal Parents To Lucy, and Lucy Bonded
With Ms. Hobbs As Her Parent.

In every way, Ms. Hobbs was an equal participant in parenting Lucy. When Lucy came

home from the hospital, Ms. Hobbs took time off from work to say home and help care for the

newbom. (Supp. at 71-74, Hobbs at Tr.I:281-84.) She and Ms. Mullen both fed the baby,

changed diapers, and did everything else together that parents do for newborns. (Supp. at 71-74,

Hobbs at Tr.I:281-84.)

When both women returned to work, Ms. Hobbs was the person primarily responsible for

driving Lucy to and from day care. (Supp. at 85, Hobbs at Tr.1:299; Supp. at 120, Liming at

Tr.I1:157.) She was also the primary cook in the family, often spending the late aftemoon and

early evening hours alone with Lucy in the kitchen, preparing meals for both Lucy and Ms.

Mullen. (Supp. at 75-76, Hobbs at Tr.1:289-90.) She shared responsibility for bathing Lucy.

(Supp. at 77-79, Hobbs at Tr.I:291-93.) She taught Lucy how to brush her teeth and she was

exclusively responsible for potty training. (Supp. at 77, 85, Hobbs at Tr.I:291, 299.) Ms. Hobbs

took care of Lucy when she had diaper rash or when she was sick. (Supp. at 85-91, Hobbs at

Tr.I:299-305.) She shared equally in the expenses associated with Lucy's care. (Supp. at 85,

Hobbs at Tr.I:299.) The couple swapped off and shared the childcare responsibilities, with each

of them taking primary responsibility at different times. (Supp. at 91-93, Hobbs at Tr.I:305-07.)

Lucy refers to Ms Hobbs as "Momma" or "Ma Shell" and to Ms. Mullen as "Mommy."

(Supp. at 55, Hobbs at Tr.7:264; Supp. at 145-146, K. Nardiello at Tr.I:92-93; Supp. at 149-151,
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R. Nardiello at Tr.I:218-20; Supp. at 152,155, Troendle at Tr.L•167, 170.) Ms. Mullen taught

Lucy to refer to the women in this manner and the two women referred to each other in this way

in front of Lucy. (Supp. at 55, 103, Hobbs at Tr.I:264, 345).

Ms. Hobbs' testimony about her equal role as Lucy's co-parent and Lucy's bond with her

was corroborated by several witnesses. The couple's neighbor, Donald Troendle, described how

he observed Michele caring for and cooking with Lucy while Ms. Mullen was still at work or

working out at the gym. (Supp. at 152-154, Troendle at Tr.I:167-69.) He also observed Ms.

Hobbs taking Lucy to and from day care. (Supp. at 154, Troendle at Tr.I:169.) He testified that

the couple was jointly responsible for Lucy and that they had a "coordinated child-rearing

strategy." (Supp. at 156-159, Troendle at Tr.I:171-74.)

James Stradley, Michele's boss, described how Michele took Lucy to work with her on

several occasions when Lucy was ill. (Stradley at Tr.I:146-48.) When asked to describe what he

observed, Mr. Stradley noted that Ms. Hobbs looked like any mother taking care of a child and

that he had "no doubt" that Ms. Hobbs interacted with Lucy as her mother. (Stradley at

Tr.I:148.)

Kathy Nardiello, who saw the couple frequently with their daughter, also testified about

how both Ms. Hobbs and Ms. Mullen interacted with Lucy as mothers. For example, when

asked to describe what she had observed about the nature of the relationship between Ms. Hobbs

and Lucy, Kathy Nardiello stated:

Well, a parenting relationship. I mean, every time I saw them together, you
know, Michele didn't act any different than - than any other parent would or any
different than Kelly did.

They did the same things. If we were in their company for dinner if Lucy started
to cry one of them would take them out - would take Lucy or go talk to her or
whatever. You know, sometimes it was Michele. Sometimes it was Kelly.
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If we were in their home and, you know, a diaper needed to be changed one of
them took Lucy to - to - you know, to change the diaper. One of them, you
know, got the bottle ready.

I mean, it was - to me I didn't see any distinction that one was doing any more or
any less than they were two parents taking care of Lucy. That's what I observed
all the time. I never saw anything different.

(Supp. at 145, K. Nardiello at Tr.I:92.) Kathy's partner, Rochelle Nardiello, agreed, observing

that the couple was engaged in "very equal parenting." (Supp. at 150, R. Nardiello at Tr.1:219.)

She stated: "Kelly did as much as Michele. Michele did as much as Kelly. I didn't observe one

more than the other." (Supp. at 150, R. Nardiello at Tr.1:219.)

Finally, Cincinnati councilwoman Leslie Ghiz testified about what she observed at

various social functions. When asked to describe the role that Ms. Hobbs appeared to play in

Lucy's life, she stated:

She had a parental role. She was the parent just the same as Kelly was the parent.
... I never got the impression that there was any difference between the two of
them. And had I not known that Kelly was the biological parent I wouldn't have
known [Michele] wasn't.

(Supp. at 36, Ghiz at Tr.I:197.) In short, Ms. Mullen and Ms. Hobbs jointly cared for their

daughter, Lucy, with each of them acting as equal parents.

D. Ms. Mullen and Ms. Hobbs Consistently Represented To Lucy, Their Family, Their
Friends, Their Community and Each Other That They Were A Family And That
Both Ms. Mullen and Ms. Hobbs Were Lucy's Mothers.

When they were a couple, Ms. Hobbs and Ms. Mullen consistently presented themselves

as a "family." (Supp. at 145-146, K. Nardiello at Tr.I:92-93.) The couple told friends of their

agreement to be equal parents to Lucy. (Supp. at 146, K. Nardiello at Tr.I:93.) Ms. Mullen

would refer to, and introduce Ms. Hobbs as, Lucy's mother. (Supp. at 151, R. Nardiello at

Tr.I:220.) For example, Councilwoman Ghiz recalled that Ms. Hobbs introduced Lucy to her as

her daughter and that the couple presented themselves as a family. (Supp. at 33r34, Ghiz at
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Tr.I:191-92.) She also noted that Ms. Mullen made it clear to her that Ms. Hobbs was the other

parent. (Supp. at 35, Ghiz at Tr.I:194.) Mr. Troendle, the couple's next-door neighbor observed

that the couple routinely presented themselves as a family unit and that Lucy referred to both of

the women as mother, ma, or momma. (Supp. at 152, 155,Troendle at Tr.I:167, 170.) In

addition, the Reverend Canon Ann Wrider, described how the couple met with her to discuss

having their baby baptized and joining the Christ Church Cathedral. (Supp. at 160-161, Wrider

at Tr.I:26-27.) She testified that the couple presented themselves as a same-sex couple with a

baby and as co-parents of their child. (Supp. at 161-162, Wrider at Tr.I:27-28.) It was her

understanding based on that meeting that Ms. Hobbs and Ms. Mullen were raising a child

together. (Supp. at 161, Wrider at Tr.I:27.)

E. Ms. Mullen Repeatedly Acknowledged In Writing That She Understood Ms. Hobbs
To Be Lucy's Co-Parent.

Ms. Mullen memorialized her understanding of Ms. Hobbs' status as Lucy's co-parent in

several legal documents. On June 28, 2005, a month before Lucy was born, Ms. Mullen

executed several life-planning documents to protect the family she was creating with Ms. Hobbs.

(Hobbs Tr.Exhibits 2, 3, 4.) These documents were prepared by Scott Knox, an attorney with

significant experience in legal issues affecting non-traditional families. (Supp. at 104-107, Knox

at Tr.1:42-45.) In her Last Will And Testament, Ms. Mullen named Ms. Hobbs as both the

executor of her will and the guardian of the person and estate of Ms. Mullen's minor child,

stating: "I consider her to be Lucy's co-parent in every way." (Hobbs Tr.Exhibit 2, item II and

item VII.)

Similarly, in a "Health Care Power of Attorney For Kelly K. Mullen For Her Child," Ms.

Mullen named Ms. Hobbs as her agent authorized to make health care decisions for the couple's
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expected child. (Hobbs Tr.Exhibit 3, page 2.) This document also states: "I consider Michele

Hobbs to be my child's co-parent in every way." (Hobbs Tr.Exhibit 3, page 1.)

In a "General Durable Power of Attomey of Kelly Mullen For The Care Of Her Child,"

Ms. Mullen granted Ms. Hobbs "every Power with respect to my child that I possess." (Hobbs

Tr.Exhibit 4, page 1.) This document explicitly authorized Ms. Hobbs to make decisions

regarding Lucy's "personal care, education, support, maintenance, and living arrangements."

(Hobbs Tr.Exhibit 4, page 1.) Furthermore, in this document, Ms. Mullen once again stated: "I

consider Michele Hobbs as my child's co-parent in every way ." (Hobbs Tr.Exhibit 4, page 1.)

Scott Knox, the attorney who prepared these documents, testified that both of the powers

of attorney were "non-springing" - i.e., that they took effect upon signing and immediately

authorized the recipient of the power to act upon the child's behalf, granting Ms. Hobbs equal

decision-making authority with respect to Lucy. (Supp. at 108-111, Knox at Tr.I:48-51; Hobbs

Tr.Exhibits 3, 4.) To protect her daughter and their relationship in the event of an emergency,

Ms. Hobbs carried the powers of attomey in the glove compartment of her car. (Supp. at 60-61,

Hobbs at Tr.I:270-71.) Only after the relationship between the two women had ended, in

August, 2007, did Ms. Mullen revoke these documents. (Mullen at Tr.II:20-24.)

In addition to legal documents, Ms. Mullen acknowledged Ms. Hobbs' status as a mother

in numerous other less formal writings. In an email to Ms. Hobbs dated May 12, 2006, Ms.

Mullen stated: "You're her Momma." (Hobbs Tr.Exhibit 8.) Similarly, in an email dated May

25, 2006, Ms. Mullen referred to Ms. Hobbs as "the fun Mom," and, in an email dated February

21, 2007, she referred to Ms. Hobbs as Lucy's "mother." (Hobbs Tr.Exhibits 11 and 12; Supp. at

94-95, Hobbs at Tr.I:312-13.) In greeting cards that Ms. Mullen gave to Ms. Hobbs (pretending
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that they were from Lucy), Ms. Mullen referred to Ms. Hobbs as "Momma Shell" and "Mom."

(Hobbs Tr.Exhibit 13, page 15 and page 72).

This documentary evidence stood in stark contrast to the testimony of Ms. Mullen, who

claimed that, when the couple was planning on having a child, they both understood that it was

going to be Ms. Mullen's child and that Ms. Hobbs would assume the role of a supportive

partner. (Supp. at 127-128, Mullen at Tr.II:27-28.) However, when confronted with the

documentary evidence indicating that she referred to Ms. Hobbs as Lucy's mother, Ms. Mullen

expressly admitted that she sometimes referred to Ms. Hobbs as "Momma" and sometimes

referred to her as "Mom." (Supp. at 137-141, Mullen at Tr.II:87-91.) Several witnesses stated

that Ms. Mullen never corrected anyone when they referred to Michele as Lucy's mother,

momma or mom nor did she do anything to suggest that Ms. Hobbs was not Lucy's mother. (See

Supp. at 55, Hobbs at Tr.I:264; Supp. at 151, R. Nardiello at Tr.I:220; Supp. at 158, Troendle at

Tr.I:173; Supp. at 36-37, Ghiz at Tr.I:197-98; Supp. at 162, Wrider at Tr.I:28.)

F. Ms. Mullen, Ms. Hobbs And Mr. Liming Agreed That Mr. Liming Would Have
Limited Visitation With Lucy.

When he signed the Donor-Recipient Agreement in 2004, Mr. Liming understood that he

would not have any parental or custodial rights with respect to Lucy. (Supp. at 115-117, Liming

at Tr.II:151-53.) It was his hope, however, that although he lived in Atlanta, he might still have

some role in Lucy's life, perhaps visiting her when he was in Cincinnati. (Supp. at 114, Liming

at Tr.II:125.) Ms. Mullen and Ms. Hobbs also wanted him to play a role in Lucy's life, but they

were adamant that he would not have any legal or custodial decision-making authority. (Supp. at

44, Hobbs at Tr.I:250.) They made it clear to Mr. Liming that he would be helping two women

have a child that they were going to be raising together. (Supp. at 44, Hobbs at Tr.I:250.)
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As a result, the Donor-Recipient Agreement, which was written to protect Ms. Mullen's

and Ms. Hobbs' desire to have a child together, did not provide Mr. Liming with any rights with

respect to Lucy. (Hobbs Tr.Exhibit 1.) Mr. Liming signed the Donor-Recipient Agreement even

though his attorney cautioned him that it did not reflect Mr. Liming's hope of what his role might

someday be. (Supp. at 116-117, Liming at Tr.I1:152-53.)

Shortly after Lucy's birth, Mr. Liming decided to move back to Cincinnati. (Supp. at

123-124, Liming at Tr.II:164-65.) He did not, however, assume a custodial role in Lucy's life.

Rather, he stood by the agreement he had reached with Ms. Hobbs and Ms. Mullen that the two

women would care for Lucy together. (Supp. at 121-123, Liming at Tr.1I:162-64.) Indeed, in an

email to Ms. Hobbs and Ms. Mullen dated September 9, 2005, shortly after he moved to

Cincinnati, he stated: "I will always take the back seat in the parent roll [sic], but don't mistake

that for not caring!!! ... I know you two will be the primarys [sic] always." (Hobbs Tr.Exhibit

9; Supp. at 121-123, Liming at Tr.1I:162-64.)

For the duration of the relationship between Ms. Hobbs and Ms. Mullen, Mr. Liming did

indeed remain in a "back seat" role. He did not contribute money to support Lucy, he did not

regularly drive Lucy to and from day care and he did not take Lucy to the pediatrician. (Supp. at

118-120, Liming at Tr.II:155-57.) He did, however, begin visiting her approximately once a

week. (Supp. at 131-132, Mullen at Tr.II:64-65.)

G. Ms. Hobbs Maintains A Loving, Parental Relationship With Lucy.

Ms. Hobbs has a loving bond with her daughter. She introduced as evidence a 99-page

album of photographs cbronicling her relationship with Lucy. (Hobbs Tr. Exhibit 13.) She

testified about the numerous fun and educational activities she engaged in with her daughter.

(Supp. at 80-84, 95-96, Hobbs at Tr.I:294-98, 313-14.) As part of Lucy's birthday celebrations,

Ms. Hobbs taught her daughter the importance of giving something back to the community by
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asking guests to make a small donation to the neighborhood association instead of purchasing

gifts. (Supp. at 83, Hobbs at Tr.I:297.). The money raised at the first party was used to purchase

sprinklers for the neighborhood park and the money raised in the second year was used to

purchase a permanent picnic table in the park for everyone's enjoyment. (Supp. at 83-84, Hobbs

at Tr.I:297-98.) The picnic table bears a stainless steel plaque with Lucy's name. (Supp. at 84,

Hobbs at Tr.I at 298.) Finally, Ms. Hobbs also described the highly emotional moment she and

Lucy shared on the day that she was reunited with her daughter after being kept apart for several

months early in the proceedings below. (Supp. at 99-100, Hobbs at Tr.I:321-22.)

H. Ms. Hobbs Seeks Shared Custody Of Her Daughter.

Ms. Hobbs' relationship with Ms. Mullen ended in 2007, but, for several months

afterward, the women continued to live together with Lucy as a family. In October 2007, Ms.

Mullen moved out of the family home and prevented Ms. Hobbs from having contact with Lucy.

On December 20, 2007, Ms. Hobbs filed her Verified Complaint For Shared Custody

requesting the trial court to grant her equal and shared permanent custody of Lucy. (T.d. 1)2 On

that same day, Ms. Hobbs also filed a motion requesting interim visitation. (T.d. 2) Ms. Mullen

moved to dismiss Ms. Hobbs' Verified Complaint. (T.d. 15) Shortly thereafter, Mr. Liming

filed his own petition for shared custody (T.d. 21) and joined Ms. Mullen's motion to dismiss.

The two petitions were consolidated. (T.d. 26)

The Magistrate denied the motion to dismiss and granted Ms. Hobbs' motion for interim

visitation. (T.d. 36) Ms. Mullen and Mr. Liming filed objections to the interim visitation order,

which were denied. (T.d. 47) The Magistrate scheduled a trial to determine whether Ms. Mullen

z Citations to materials from the trial docket include the designation "T.d." and the number on the
Juvenile Court's "Transcript of Docket and Journal Entries" that corresponds to the particular
document referenced.
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had relinquished her right to exclusive custody of Lucy in favor of shared custody with Ms.

Hobbs. (T.d. 36)

After a two-day trial and extensive post-trial briefing, the Magistrate made detailed

findings of fact and granted Ms. Hobbs' petition for shared custody. (Appx. 243) He did not

rule on Mr. Liming's custody petition. Specifically, the Magistrate found that:

[T]he evidence and testimony presented at trial support Ms. Hobbs' contention
that she as an active participant in the decision to have a child and the steps
necessary to achieve that goal. She identified the sperm donor; helped pay for the
costs associated with in vitro fertilization, and was there with Ms. Mullen for the
birth and all the appointments and procedures which preceded it. She signed or
initialed documents related to the in vitro procedures and was listed as a partner in
those documents. She was also listed as a parent on the ceremonial birth
certificate obtained at the hospital ...[which] was indicative of the parties'
understanding at the time of the birth.

(Appx at 29.) With respect to whether Ms. Hobbs and Ms. Mullen had an understanding prior to

Lucy's birth that they would be equal parents to Lucy, the Magistrate conceded that "there [was]

contradictory testimony from a number of witnesses." (Appx. at 29.) Weighing the competing

versions, the Magistrate found that "the evidence and testimony demonstrate that Ms. Mullen

and Ms. Hobbs had an understanding that they would act as equal co-parents for the child."

(Appx. at 29.) Pointing to the will and power of attorney signed by Ms. Mullen "just before and

after Lucy was born," the Magistrate found that these documents were "illustrative of the parties'

understanding about Ms. Hobbs' role in Lucy's life" at the relevant time period for determining

whether a contractual relinquishment had occurred - namely, in the months before Lucy's birth

and the period afterward when both women reared Lucy together and jointly fostered a bond

between Lucy and Ms. Hobbs. (Appx. at 29.)

3 Citations to materials in the attached Appendix include the designation "Appx," and ihe
corresponding page number.
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The Magistrate rejected Ms. Mullen's conflicting testimony as post hoc and lacking in

credibility: "The court finds that [the will and power of attorney documents in which Ms. Mullen

acknowledged that Ms. Hobbs is Lucy's `co-parent in every way'] created around the time of

Lucy's birth are of more probative value than statements made now that the parties have

separated and become engaged in a dispute over Lucy. The same is true of the ceremonial birth

certificate which listed both Ms. Hobbs and Ms. Mullen as parents of Lucy." (Appx. at 30

(emphasis added).) The Magistrate found Ms. Hobbs' testimony that the two women had an

agreement to have and raise a child together to be "very credible and believable." (Appx. at 32.).

While "Ms. Mullen and Mr. Liming gave testimony to the contrary, . . . their version of what

happened is not supported by their actions during the period leading up to and immediately

following Lucy's birth." (Appx. at 32.) The Magistrate concluded: "Ms. Mullen did relinquish

partial custody to Ms. Hobbs and cannot now completely cut her out of Lucy's life. It is in the

child's best interests to maintain ties with Ms. Hobbs." (Appx. at 30.)

On April 13, 2009, Judge Lipps of the Juvenile Court (the"Juvenile Court") - based

solely on a review of the transcript and without having personally observed the credibility and

demeanor. of the witnesses or taking any additional evidence whatsoever - rejected the

Magistrate's decision, reversed his credibility determinations, and dismissed Ms. Hobbs' petition

for shared custody, terminating Ms. Hobbs' visitation with Lucy. (Appx. at 11.)

Consistent with the Magistrate's decision, the Juvenile Court found that Ms. Mullen and

Ms. Hobbs had lived together in a long term relationship, that they decided together to have a

child, and that they "discussed and planned the conception and birth of the child together."

(Appx. at 11 and 17.). The Juvenile Court found that Ms. Hobbs was an active participant in

preparing for Lucy's birth "emotionally, physically, and financially," and that the parties jointly
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cared for the child for two years, living together as a family. (Appx. at 11 and 17.). The court

acknowledged: "There are pictures, notes, e-mails and postcards where [Ms. Hobbs] was

referred [to] as momma, family, etc. by the mother, child and others. The mother and [Ms.

Hobbs] acted as a family and led others to believe that they shared responsibilities as equal

partners and parents of this child." (Appx. at 19.)

However, the Juvenile Court rejected the Magistrate's credibility determinations to find

credible Ms. Mullen's testimony that she had "refused repeatedly" to enter into a shared custody

court order. (Appx. at 21.) Without explanation or citation to evidence, the court stated, "[Ms.

Hobbs] and [Ms. Mullen] discussed this concept of shared custody several times from before

birth and after. Each time the mother refused to consider such an agreement." (Appx. at 22.)

The Juvenile Court stated that Ms. Mullen's actions "are not admirable," and allowed that Ms.

Mullen's "intentions, motives, and indications [to Ms. Hobbs] may have changed over time."

(Appx. at 22.) Nevertheless, the court concluded that because Ms. Mullen had engaged in

"conversation" about a shared custody order, but had refused to enter into one, she had declined

to "give up" any custodial rights to Ms. Hobbs. (Appx. at 22.) Stating that this was the "most

important factor," the Juvenile Court concluded that Ms. Mullen had not contractually

relinquished sole custody and dismissed Ms. Hobbs' petition for custody. (Appx. at 22.) The

court also terminated Ms. Hobbs' interim visitation with Lucy. (Appx. at 23.)

With respect to Mr. Liming, the Juvenile Court reversed the Magistrate's decision as

well. Although noting that Mr. Liming "has had less contact and care with the child than [Ms.

Hobbs]," the court found that Mr. Liming had not relinquished exclusive custody in favor of

shared custody with Ms. Hobbs, citing as evidence only that Ms. Hobbs was not a party to the
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sperm donor-recipient agreement in which Mr. Liming had ceded all rights to Lucy, and

therefore was not authorized to enforce it. (Appx. at 22.)

Ms. Hobbs moved for a stay of the order terminating interim visitation. (T.d. 94) The

Juvenile Court granted Ms. Hobbs' motion and reaffirmed its finding that Ms. Mullen had

consented to the formation of a bond between Lucy and Ms. Hobbs: "The mother, Ms. Mullen,

allowed a relationship to develop between the child and the petitioner, Ms. Hobbs, from her birth

for approximately two years, until the relationship of the adults deteriorated and custody

litigation was filed." (T.d. 102)

Ms. Hobbs timely appealed. (T.d. 93.) On December 31, 2009, the appellate court

affirmed the decision of the Juvenile Court. (Appx. at 3.) Although the appellate court

concluded "[w]e do not doubt that Hobbs bonded with Lucy" (Appx. at 8.), that Ms. Hobbs had

presented "strong evidence that Ms. Mullen had intended to give Hobbs shared custody of Lucy"

(Appx. at 6.), and that "[t]he record is replete with evidence that Hobbs loves this little girl"

(Appx. at 8), the court declined to hold that the Juvenile Court had en•ed. The appeals court

acknowledged expressly that the Juvenile Court had relied "most heavily" on Mullen's alleged

repeated refusals to enter into an agreed court order "when presented with the option of doing

so" after her relationship with Hobbs had begun to deteriorate, but concluded that this was not

error despite the overwhelming evidence of Mullen's consent in happier times to Hobbs' status

as co-parent, Mullen's conduct and words consistent with that consent for years, and Lucy's

bonded relationship with Hobbs. (Appx. at 6.) Ms. Hobbs filed a timely Notice of Appeal with

this Court. (Appx. at 1.)

Throughout all of the legal proceedings described above, Ms. Hobbs has continued to

have weekly visitation with Lucy. On April 18, 2008, the Magistrate entered an order granting
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six hours of visitation every Saturday during the pendency of the proceedings in the Juvenile

Court. (T.d 36.) Shortly after he rejected the Magistrate's decision on the merits, Judge Lipps

entered an order staying the tennination of visitation during the pendency of the appeal in the

intennediate appellate court. (T.d 102.) After Ms. Hobbs filed her timely Notice of Appeal, this

Court granted Ms. Hobbs' motion to reinstate visitation during the pendency of the proceedings

in this Court. Thus, Ms. Hobbs has had almost uninterrupted weekly visitation with Lucy since

Spring 2008.

SUMMARY OF ARGUMENT

The appellate court and Juvenile Court erred in rejecting the Magistrate's decision that

Ms. Mullen had contractually relinquished her right to exclusive custody in favor of shared

custody with Ms. Hobbs. Under settled Ohio law, parents are bound by their agreements to

relinquish their right to exclusive custody in favor of shared custody. It is also settled - and the

Magistrate, Juvenile Court and appellate court all correctly concluded - that a parent's

relinquishment of custody can be proved through the parties' words and conduct. A court-

approved custody agreement is not required.

The Magistrate, Juvenile Court and the appellate court were also correct in finding that

the evidence presented at trial demonstrated that Ms. Mullen and Ms. Hobbs had agreed to have

a child together through donor insemination and to rear their child together as "co-parents," with

the result being that Lucy developed a bonded relationship with Ms. Hobbs. The Juvenile Court

and the appellate court made a legal error, however, in concluding that Ms. Mullen had the right

to negate unilaterally the prior agreement she had made to allow Ms. Hobbs to be Lucy's co-

parent. As a matter of law, if a parent agrees to bring a child into the world with another adult as

co-parent, consents to the formation of a parental bond between the child and the adult, and acts
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in accordance with the agreement for over two years, then the parent has contractually

relinquished exclusive custody in favor of shared custody. The law does not permit a parent to

negate the agreement to "co-parent" a child by refusing to obtain a shared custody court order.

Because the appellate court's decision is contrary to Ohio law, it should be reversed and this

matter should be returned to the Juvenile Court for an allocation of custody between the parties

in the best interests of the child.

In the alternative, the appellate court's decision should be reversed because the trial

court's decision that Ms. Mullen had never agreed to share custody with Ms. Hobbs was an

abuse of discretion. The evidence overwhelmingly proved - and the Magistrate correctly

concluded - that Ms. Mullen intended to share custody with Ms. Hobbs. The Juvenile Court

abused its discretion in rejecting the Magistrate's decision because the Juvenile Court elevated

the self-serving, disputed testimony of Ms. Mullen that she never intended to share custody with

Ms. Mullen above the mountain of unbiased, contemporaneous evidence indicating that she fully

intended that Ms. Hobbs would be an equal co-custodian. In so deciding, the Juvenile Court

rejected the credibility determinations made by the Magistrate, despite the fact that the Juvenile

Court did not personally observe the witnesses and did not take any additional testimony or

evidence.

The appellate court's and Juvenile Court's decision with respect to Mr. Liming should be

reversed for similar reasons. Both the appellate court and the Juvenile Court held that Mr.

Liming did not contractually relinquish custody to Ms. Hobbs solely because Ms. Hobbs was not

a party to the donor insemination agreement between Mr. Liming and Ms. Mullen. To the extent

that such a decision imposes a requirement that the contractual relinquishment of custody can

only be proven with a written agreement, it should be reversed as contrary to settled Ohio law.
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In the alternative, the decision should be reversed as an abuse of discretion because the evidence

at trial overwhelmingly demonstrated that Mr. Liming intended to relinquish his custodial rights

so that Ms. Mullen and Ms. Hobbs could be equal co-custodians.

ARGUMENT

Proposition of Law No.1

If a parent agrees to bring a child into the world with another adult as co-parent,
consents to the formation of a parental bond between the child and the adult, and
acts in accordance with the agreement for over two years, then the parent has
contractually relinquished exclusive custody in favor of shared custody, warranting
an allocation of custody between the parties in the best interests of the child.

A. Under Ohio law, parents are bound by their agreements to relinquish their
right to exclusive custody in favor of shared custody.

More than a century of this Court's case law holds that a parent's voluntary

relinquishment to a third party of her otherwise exclusive right to sole custody is enforceable

against the parent once a child has formed a significant parental bond with the third party. This

Court long has held that when a parent agrees to cede custody of minor children - either in whole

or in part - to another person, the parent is bound by that agreement. See, e.g., Reynolds v. Goll,

75 Ohio St.3d 121, 123, 1996-Ohio-153, 661 N.E.2d 1008 (upholding trial court's finding that

father had voluntarily relinquished custody and awarding continued custody to "nonbiological

parents"); Masitto v. Masitto (1986), 22 Ohio St.3d 63, 66, 22 OBR 81, 488 N.E.2d 857 (holding

that by entering into an agreement that grandparents would have custody, the father forfeited his

otherwise exclusive right to custody of his daughter even though he continued to provide

support); In re Perales (1977), 52 Ohio St.2d 89, 6 0.O.3d 293, 369 N.E.2d 1047 (laying out the

standard in detail); Rowe v. Rowe (1950), 58 Ohio Law Abs. 497, 44 O.O. 224, 97 N.E.2d 223
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(holding that parent's agreement to share custody with grandparents was enforceable); Clark v.

Bayer (1877), 32 Ohio St. 299, 1877 WL 120 (citing even older cases holding that a parent's

agreement to relinquish custody to a non-parent was enforceable regardless of whether it was

written or "parol," and holding that the father could not later unilaterally sever the children's

relationship with the non-parent.)°

This Court recently reaffirmed this ancient line of precedent in In re Hockstock, 98 Ohio

St.3d 238, 2002-Ohio-7208, 781 N.E.2d 971 and In re Bonfield, 97 Ohio St.3d 387, 394, 2002-

Ohio-6660, 780 N.E.2d 241. The Bonf:eld decision in particular is instructive here as an

example of Ohio courts' consistent rulings that a biological parent's voluntary relinquishment of

her sole custodial rights is valid and enforceable in the best interests of the child. See, e.g., In re

JD.F., Franklin App. 07-AP-922, 2008-Ohio-2793, appeal dismissed, 120 Ohio St.3d 1453,

2008-Ohio-6813, 898 N.E.2d 968 (Dec. 31, 2008); In re J.D.M., slip op., Warren App. Nos.

CA2003-11-113, CA2004-04-035, CA2004-04-040, 2004-Ohio-5409; Morris v. Hawk, 180 Ohio

" This Court often has described a juvenile court's obligation to determine whether contractual
relinquishment occurred as a requirement to find both that the non-parent is a suitable custodian
and that the parent is "unsuitable." Perales, 52 Ohio St.2d at 99 However, in this context,
"unsuitability" has a special meaning and does not imply unfitness or inadequacy on the part of
the parent in any way. "Unsuitable" is a term of art, and means only that the parent has entered
into an agreement with a non-parent to share custody. Hockstock, supra, 98 Ohio St.3d 238 ¶17;
Perales, supra, 52 Ohio St.2d 89. "[T]he unsuitability determination that is required before
custody may be awarded to a nonparent ... is determined by whether the record support[s] a
finding that the natural parent ha[s] relinquished his or her custodial rights." Hockstock, 98 Ohio
St.3d 238 at ¶33, citing Perales, 52 Ohio St.2d 89. "We do not intend a finding of unsuitability
to connote only some moral or character weakness; instead, it is designed to indicate [merely]
that contractual relinquishment of custody ... has been proved by a preponderance of the
evidence." Perales, 52 Ohio St.2d at 99; accord, Masitto, 22 Ohio St.3d at 65-66 (parent may be
found "unsuitable" based solely upon his contractual relinquishment); Miller v. Miller (1993), 86
Ohio App.3d 623, 621 N.E.2d 745 (whether relinquishment constitutes unsuitability depends on
the nature of the contractual relinquishment and is for the trier of fact to decide). Thus, this
Court always has been careful to distinguish a court's obligation to find that a parent is
"unsuitable" from the unfitness requirements applicable in abuse, neglect, and dependency
proceedings under R.C. 2151 et seq.
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App.3d 837, 2009-Ohio-656, 907 N.E.2d 763; In re MS. (June 23, 2009), Franklin J.C. No. 08

JU 10 13850, unpublished, a copy is attached at A-33; In re RA.Yi? (Dec. 17, 2009), Franklin

J.C. No. 08 JU 09 13321, unpublished, a copy is attached at A-50 and, In re S.L. (July 10, 2009),

Cuyahoga J.C. No. CU 07 101304 and CU 07 01305, unpublished, a copy is attached at A-55.

As in this case, Bonfield involved a lesbian couple who had planned a family and was

rearing children together. And as is the case here, although the women in Bonfaeld jointly cared

for and supported their children, who viewed them both as equal parents, only the biological

mother had a legally recognized relationship with the children. Bonfield, 97 Ohio St. 3d at 389.

The women sought legal recognition of their children's relationship with both of them in their

children's best interests, and petitioned a juvenile court for a shared parenting agreement

pursuant to R.C. 3109.04. After the juvenile court dismissed their petition, the women appealed.

Although this Court ultimately ruled that statutory parenting agreements were not an available

remedy, the Court found that entry of a shared custody agreement pursuant to R.C. 2151.23 was

appropriate, Bonfield, supra, 97 Ohio St.3d at 395-96. Citing Masitto, 22 Ohio St.3d 63, and

older cases, this Court held that "[p]arents may waive their right to custody of their children and

are bound by an agreement to do so." Bonfteld, 97 Ohio St.3d at 395. This Court fw-ther held

that a parent's agreement to grant custody to a third party is "enforceable subject only to a

judicial determination that the custodian is a proper person to assume the care, training, and

education of the child." Id. at 395-96. Thus, Bonfield made explicit that established Ohio

standards regarding relinquishment of child custody rights apply equally to lesbian and gay

parents and their children. It also confirmed once again that the juvenile court has jurisdiction to
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resolve disputed custody claims, and the standard for doing so, where, as here, custody is

disputed between a parent and a non-parent at law.5

B. The courts below correctly concluded that a parent's relinquishment of
exclusive custody in favor of shared custody can be demonstrated by words
or conduct; a written shared custody agreement is not required.

It is well established that an agreement to relinquish sole custody in favor of shared

custody need not be in writing to be enforceable. Rather, "[w]hether or not a parent relinquishes

rights to custody is a question of fact" for a trial court to determine based on the parent's

writings, words and conduct, using a preponderance of the evidence standard. See Masitto, 22

Ohio St.3d at 65; Hockstock, supra, 98 Ohio St.3d 238 at ¶l7. Although a written agreement is

one form of evidence, it is not necessary, and courts routinely enforce a parent's voluntary

relinquishments of custodial rights in the absence of any writing. See. e.g., Masitto, 22 Ohio

St.3d at 66 (considering a father's conduct, "taken as a whole" in determining that he

relinquished custody); see, also, Clark, 32 Ohio St. at 305-06 and 308 (parents may relinquish

custody "by act and word" and finding that an oral agreement and the parties' corresponding

conduct proved parental relinquishment); Barry v. Rolfe, Cuyahoga App. Nos. 88459-88911,

2008-Ohio-3131 (affirming trial court's award of custody to a non-parent after one parent had

contractually relinquished custody based on statements of father's counsel at a hearing, and over

the other parent's objection); In re Galan, Seneca App. No. 13-02-44, 2003-Ohio-1298

(enforcing a parent's contractual relinquishment of custody in favor of nonparents based on a

phone conversation); Rowe, 58 Law Abs. 497 (language in divorce decree was evidence of a

5 In the courts below, Ms. Mullen attempted to distinguish Bonfaeld by arguing that the parties
in that case were an intact couple, while the parties in the instant case are disputing custody. As
the appellate and juvenile court correctly concluded, this is a distinction without a difference.
The Bonfield decision cited and relied upon numerous contractual relinquishment cases
involving parents disputing non-parents for custody, including Masitto and Perales.
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prior enforceable agreement to relinquish custody); Reynolds v. Goll, 75 Ohio St.3d 121

(enforcing nonparents' custodial rights over parent's objection in the absence of a court order or

other written instrument). See also In re Perales, 52 Ohio St.2d at 91, fn.2 (noting that, although

a written agreement may not itself be sufficient to grant a non-parent custody, it may be

considered as part of the totality of evidence demonstrating that a parent has contractually

relinquished custody).

Based on this body of law, the appellate court below correctly recognized that the

threshold issue in this case is whether a preponderance of the evidence adduced at the hearing

demonstrates that Ms. Mullen, through her words and conduct over a period of years, agreed to

relinquish exclusive custody of Lucy in favor of shared custody with Ms. Hobbs, resulting in a

parental bond between Lucy and Ms. Hobbs. That the parties did not reduce this agreement to a

consent order is not in itself determinative of anything:

As we have already noted, in Perales, the Ohio Supreme Court held that a
contractual relinquishment of parental rights can be demonstrated by a parent's
conduct. It did not hold that a relinquishment must be written. We find no
reason, nor did the trial court, why a partial relinquishment in favor of shared
custody cannot be proved in the same way - i.e., through conduct.

In re Mullen, 185 Ohio App. 3d 457, 461, 2009-Ohio-6934, 924 N.E.2d 448.

C. The evidence overwhelmingly proved - and the appellate court and juvenile
court correctly found - that Ms. Mullen and Ms. Hobbs agreed to have a
child together, and to rear the child as equal parents.

The evidence presented at trial proved that Ms. Mullen and Ms. Hobbs jointly decided to

bring Lucy into the world and rear her in a family with two moms. The factual findings of the

Juvenile Court on this point include:

• Ms. Hobbs was "an active participant in preparing for the child's birth,
emotionally, physically and financially." (Appx. at 19.)

• Ms. Hobbs signed hospital consent forms regarding the in vitro process. (Id.)
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• Ms. Hobbs accompanied Ms. Mullen to doctor visits and Lamaze classes and paid
medical bills. (Appx. at 11.)

• After the child's birth, the two women jointly cared for the child, living together
as a family for over two years after Lucy was born. (Id.)

• Ms. Mullen, Lucy and others referred to Ms. Hobbs as "Momma." (Appx. at 19.)

• Both Ms. Mullen and Ms. Hobbs "acted as a family and led others to believe that
they shared responsibilities as equal partners and parents." (Id.)

• The couple's friends "understood the family to consist of two equal mothers and a
child." (Id.)

Based on these factual findings, which were largely undisputed, the trial court correctly

concluded that "the testimony and evidence presented to the Magistrate showed a combined

discussion and decision to have a child with the stated intention that the child would live with

both the mother and petitioner who would both care for her." (Appx. at 19.) The appellate court

noted that these findings comprise "strong evidence that Mullen had intended to give Hobbs

shared custody of Lucy." (Appx. at 6.) Thus, the appellate court, trial court and Magistrate all

concluded that Ms. Mullen and Ms. Hobbs agreed to have a child together, to share in the

responsibility of rearing their child and to hold themselves out to their child, their families, their

community and each other as two mothers, and that they acted in accordance with this agreement

for years.

D. Based on the Juvenile Court's own findings of fact, the Juvenile Court erred
as a matter of law in concluding that Ms. Mullen had the right to sever a
bonded parental relationship between Lucy and Ms. Hobbs that Ms. Mullen
had encouraged and fostered solely because Ms. Mullen had refused to
memorialize her agreement to "co-parent" Lucy with Ms. Hobbs in a court
order.

Accepting for the sake of argument all of the Juvenile Court's findings of fact as correct,

the juvenile and appellate courts erred as a matter of law in concluding that Ms. Mullen had not
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contractually relinquished custody. Because the Juvenile Court made findings of fact that the

parties agreed to have and rear a child together, acted in accordance with that agreement for

years, and that Lucy has a parental bond with Ms. Hobbs, the court was required to find that Ms.

Mullen had contractually relinquished sole custody in favor of shared custody, and go on to

allocate custody between the parties in accordance with Lucy's best interests 6 Instead, the

Juvenile Court declined to hold that Ms. Mullen had relinquished custody solely on the ground

that Ms. Mullen had "refused repeatedly" to reduce her agreement to a shared custody court

order. The Juvenile Court stated that this was the "most important factor" in its determination,

and the appellate court acknowledged that the trial court had relied "most heavily" on this

finding. This was error.

Even if there was credible evidence to support a finding that Ms. Mullen had discussed

but refused to reduce her agreement with Ms. Mullen to a court order (and there was not, as

discussed in the following point below), it was error for the Juvenile Court to consider the

absence of a court order except as evidence of whether the parties had entered into an agreement

to rear the child as equal parents. Here, the court had already concluded that an agreement to

rear the child as equal parents existed. The Juvenile Court expressly found that Ms. Mullen and

6 The question of whether a parent is bound by her agreement to co-parent a child, or instead
may negate her agreement at any time simply by refusing to commit her agreement to a court
order is a question of law reviewable de novo. See, e.g., Hockstok, 98 Ohio St. 3d 244, ¶29
(reversing trial court for error of law for trial court's failure to make proper finding of contractual
relinquishment before allocating custody between parent and non-parent); see also Anderson v.

Anderson, 2009 WL 341604, 2009-Ohio-5636, ¶15 (noting that trial court decisions applying an
incorrect legal standard are accorded no deference on appeal). While the appellate court below
was correct in holding that a trial court's findings of fact relating to whether a parent has
contractually relinquished custody are subject to an abuse of discretion standard, see Mullen, 185
Ohio App.3d 459, ¶1, citing Masitto, 22 Ohio St. 3d 63, the issue raised in this section of the
brief does not involve review of the Juvenile Court's findings of fact, but accepts all of them as
true for the purpose of this argument.
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Ms. Hobbs: 1) decided jointly to bave a child together; 2) agreed that they would play an equal

role in rearing the child; 3) and held themselves out as a family of two equal parents. (Appx. at

19.) The Juvenile Court also found that, in reliance upon this agreement, Ms. Mullen contributed

both to the fertility process and after Lucy's birth to Lucy's upbringing financially, physically,

and emotionally. (Id.) Most importantly, the Juvenile Court found that Lucy understands Ms.

Hobbs to be her "Momma." (Id.) These factual findings militated a conclusion that Ms. Mullen

had contractually relinquished exclusive custody. Nevertheless, the Juvenile Court incorrectly

went on to hold that a party to an agreement to act as co-parents of a child may evade

responsibility under her agreement simply by consistently refusing to reduce it to a court order -

despite the reality of the agreement itself, despite acting in accordance with it for years, despite

inducing others to rely on it to their extraordinary detriment, and despite disastrous consequences

to the child at the heart of the case.7

Ohio law does not permit a parent unilaterally to sever a bonded parental relationship

between her child and another adult that the parent herself has created, and to rescind all her

promises to protect that relationship forever- simply by refusing to put her agreement into a

court order. In light of all of the Juvenile Court's findings that Ms. Mullen had entered into an

agreement in fact, the Juvenile Court's additional finding that Ms. Mullen consistently refused to

enter into a court order reflecting this agreement because she believed that this would preserve

her unilateral right to sever Lucy's relationship with Ms. Hobbs should not have affected the

analysis of whether contractual relinquishment occurred, let alone been dispositive. Ms.

7 The appellate court incorrectly stated that the Juvenile Court used Ms. Mullen's alleged refusal
to sign a shared court order only for a proper purpose - to determine whether Ms. Mullen had
intended to enter into an agreement with Ms. Hobbs. Mullen, 185 Ohio App.3d at 452, ¶12. In
so doing, the appellate court failed to address that the Juvenile Court had, in fact, already
determined that the women had agreed to have and rear a child together as "co-parents."

26



Mullen's belief was erroneous. Ohio law does not permit a trial court to disregard the reality of a

parent's consent to her child's formation of a loving parental bond with another adult on the

formalistic ground that the parent deliberately declined to submit the agreement to a court for

approval. To the contrary, this Court has held that a trial court must make a factual

determination, based on the parties' words and conduct under a preponderance of the evidence

standard, of whether an agreement to share the role of parent existed, and once such a finding is

entered, the court must allocate custody in a child's best interests. See Sections A and B above.

Even in less high-stakes contexts, where a child's welfare is not at stake, Ohio courts

have rejected the Juvenile Court's formalistic approach, refusing to permit a party to negate her

agreement simply by declining to put it in writing. For example, even in the context of real

estate transactions, where Ohio's statute of frauds mandates that all agreements be in writing,

see R.C. 1335.05, Ohio courts nevertheless have enforced oral agreements when evidence exists

to demonstrate that the agreement in reality existed. See Hunter v. Green, Coshocton App. No.

09-CA-0010, 2010-Ohio-1460. Such evidence could include "a signed acknowledgement of an

oral promise ..., even if the acknowledgement repudiates the oral promise." Id, citing

Landskroner v. Landskroner, 154 Ohio App.3d 471, 2003-Ohio-5077, 797 N.E.2d 1002; 1

Restatement of the Law 2d Contracts (1981) 336, Section 131. Additionally, courts have

enforced unwritten agreements despite the statute of frauds when the parties have engaged in

partial perfonnance and injustice would result if the contract were not enforced. Hunter, 2010-

Ohio-1460 at ¶31; Bumgarner v. Bumgarner, Highland App. No. 09CA22, 2010-Ohio-1894. In

all of these cases, the appropriate focus of the trial court is simply to determine whether an

agreement existed in reality rather than a myopic attention to whether the parties reduced it to

writing. Here, because a child's relationship to a person she has always known to be a parent is
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at issue, the Juvenile Court's use of Ms. Mullen's refusal to enter into an agreed court order to

negate its finding that Ms. Mullen had entered into an agreement with Ms. Hobbs was

particularly unjust and reversible error.

To permit a parent to negate her agreement to co-parent her child with another adult

based solely on the parent's refusal to reduce the agreement to a shared court order would not

only violate longstanding Ohio law, but also create a rule that would be devastating for children.

As this Court has noted: "For at least a century and a half, the `best interests of the child'

standard has been the polestar for Ohio courts in determining matters involving children." Crago

v. Kinzie (2000), 106 Ohio Misc.2d 51, 59, 733 N.E.2d 1219, citing Gishwiler v. Dodez (1855), 4

Ohio St. 615, 1855 WL 28 paragraph two of syllabus (in determining "custody of a child

incapable of electing for itself, the order of a court should be made with a single reference to its

best interests"). A court's authority to enforce voluntary contractual relinquishments of custodial

rights is essential to the courts' role under the doctrine of parens patriae, dictating that courts are

entrusted to protect the best interests of children. Kelm v. Kelm, 92 Ohio St.3d 223, 224, 2001-

Ohio-168, 749 N.E.2d 299. In custody matters, a court's overriding concern is always "the

welfare of the minor," see Reynolds, 75 Ohio St.3d at 123 (citing Clark, 32 Ohio St. at 310),

because "determinations of custody go to the very core of the child's welfare and best interests."

Kelm, 92 Ohio St.3d at 225.

Ohio's child-centered approach to custody disputes between parents and non-parents has

always permitted courts in cases such as this one, where a child has formed a strong attachment

to an adult who is not legally a parent, but who has functioned as one since the child's birth, to

protect children from the harm that would result from severing the relationship. Such an

approach is consistent with the teaching of child welfare experts, who long have recognized that
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sustaining bonds between children and adults who function as their parents is crucial to a child's

well-being and health development. See generally, Bowlby, Attachment, (Basic Books 1969);

Davies, Child Development: A Practitioner's Guide (The Guilford Press 1999). A child's

attachment to the adults who parent the child does not turn on biological kinship or legally

recognized parental status, but develops between a child and an adult "who on a continuing, day-

to-day basis, through interaction, companionship, interplay and mutuality, fulfills the child's

psychological needs for a parent, as well as the child's physical needs." Goldstein et al., Beyond

the Best Interests of the Child at 98 (The Free Press 1979); see Mason, The Custody Wars: Why

Children Are Losing the Legal Battde and What We Can Do About It at 89 (Basic Books 1999);

Singre et al., Mother-Infant Attachment in Adoptive Families (1985), 56 Child Dev. 1546, 1547.

Once a child has formed such an attachment, disrupting this relationship can cause the child long

term psychological harm lasting well beyond childhood. Goldstein et al., supra, at 27; Riggs,

Implications ofAttachment Theory for Judicial Decisions Regarding Custody and Third-Party

Visitation (2003). 41 Fam. Ct. Rev. 39, 41; Kelly & Lamb, Using Child Development Research

to Make Appropriate Custody and Access Decisions for Young Children (2000), 38 Fam. Concil.

Cts. Rev. 297, 303; Clunis & Dorsey Green, The Lesbian Parenting Book: A Guide to Creating

Families and Raising Children at 124 (Seal Press 1995). See also Rideaout v. Riendeau (2000),

761 A.2d 291, 301, 2000 Me. 198 ("The cessation of contact with a[person] whom the child

views as a parent may have a dramatic, and even traumatic, effect upon the child's well-being.");

Youmans v. Ramos (1999), 711 N.E.2d 165, 173 n.20, 429 Mass. 774 ("The damage to the child,

who cannot understand what is happening, from breaking these bonds is something which even

competent psychiatrists may be unable to predict.").8

8 Indeed, it is beneficial to children in numerous respects even apart from their psychological
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These considerations, in addition to the mandates of Ohio contractual relinquishment law,

require that, in custody disputes between a parent and non-parent, courts conduct a searching

evaluation of all of the evidence to determine the reality of a child's life - to find out, first and

foremost, whether the child has a parent-like relationship with the non-parent who petitions the

court for custody, and whether the parent has consented to the formation of that bond. The best

interests of a child require that such a determination be made based on a careful consideration

and analysis of all of the facts presented to the court. A claim should not be disregarded or

dismissed - as was done in this case - based solely on a parent's testimony that she discussed but

refused to seek an agreed court order with her former partner, in the face of overwhelming

evidence that an agreement between the parties in reality existed, and that the child developed a

parental bond as a result of the parties' actions in accordance with that agreement. To allow such

a decision to stand tears a child away from her "Momma" forever, severing her relationship with

a person she has been reared from birth to understand is her parent. Both Ohio law and child

welfare public policy decry such a result.

well-being to encourage adults to live up to parental commitments and to support the children
they cause to be born and agree to parent. It is beyond dispute that children benefit if they
receive financial support from more than one adult. Accordingly, in cases in which children
have been raised in families with two functional parents, courts in many jurisdictions have
rejected legal arguments that "would deprive [these children] of the support of their second

parent." Elisa B. v. Superior Court (2005), 117 P.3d 660, 669, 37 Cal.4th 108 (woman who
agreed to her lesbian partner's having children via artificial insemination, and acted as the
resulting children's second parent for several years, was required to pay child support when her

relationship with her partner ended). See also, e.g., In re MJ. (2003), 787 N.E.2d 144, 203 I11.2d
526 (infertile man who agreed to have a child with his non-marital female partner through
artificial insemination was liable for child support regardless of whether he enjoyed the status of
"parent" under Illinois' statutory scheme); Smith v. Smith (Del. 2006), 893 A.2d 934 (biological
mother's fonner partner was ordered to pay child support after being found to be a defacto

parent); L.S.K. v. H.A.N. (2002), 813 A.2d 872, 2002 Pa.Super 390 (holding that child support
guidelines applied to former lesbian partner of the biological mother). Here, Ms. Hobbs has
always willingly supported Lucy financially and emotionally, and wishes to continue doing so.
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E. In the alternative, the Juvenile Court's ruling that Ms. Mullen did not
contractually relinquish exclusive custody in favor of shared custody of Lucy
constituted an abuse of discretion.

The Juvenile Court abused its discretion in holding that Ms. Mullen never contractually

relinquished exclusive custody in favor of shared custody with Lucy.9 The evidence

overwhelmingly proves that Ms. Mullen did not object to sharing a parental role with Ms. Hobbs

until years after Lucy's birth and after her relationship with Ms. Hobbs had broken down. As

discussed in detail below, Ms. Mullen's own testimony flatly contradicts the trial court's finding

that Ms. Mullen and Ms. Hobbs discussed entering into an agreed custody order "several times

from before birth and after" Lucy's birth and that Ms. Mullen consistently refused to do so.

(Appx. at 21-22.) Additionally, the Juvenile Court's findings of fact are internally inconsistent.10

The court repeated throughout its decision its factual finding that Ms. Hobbs and Ms. Mullen had

agreed to have a child together, and to rear the child jointly. (Appx. at 11, 17 and 19; see also

T:d 102 (Juvenile Court's order staying the termination of visitation during the pendency of Ms.

Hobbs' appeal).) The court also acknowledged that Ms. Mullen's intentions and understanding

of the structure of Lucy's family "may have changed over time" (Appx. at 22.), implicitly

acknowledging that Ms. Mullen's testimony at trial may not have been an accurate reflection of

her intentions at the time that she entered into the agreement and acted in accordance with it for

years. However, the Juvenile Court then concluded that Ms. Mullen had not relinquished

custody because her purported repeated refusals to enter into an agreed court order were the

"most important factor" in determining whether she had agreed to rear Lucy in a family with Ms.

9In child custody cases, a trial court's factual findings are subject to review under an abuse of
discretion standard. Smith v. Boyd, Seneca App. No. 13-05-49, 2006-Ohio-6931, at P38, citing
Masters v. Masters, 69 Ohio St.3d 83, 85, 1994 Ohio 483, 630 N.E.2d 665.
10 A trial court opinion involving internally inconsistent findings of fact constitutes an abuse of
discretion. See, e.g., Sharrock v. Sharrock, Guernsey App. No. 91-CA-26, 1992 WL 71525, at
*4 (reversing because °internally inconsistent" findings of fact constituted an abuse of
discretion).
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Hobbs as equal parents. (Appx. at 22.) Because the overwhelming evidence at trial

demonstrates that Ms. Mullen agreed to co-parent Lucy with Ms. Hobbs, and consented to the

formation of a loving parental bond between Lucy and Ms. Hobbs, the Juvenile Court abused its

discretion in concluding that Ms. Mullen had not contractually relinquished custody.

As an initial matter, all the competent credible evidence introduced at the hearing

contradicted the trial court's statement that Ms. Mullen had "discussed the concept of shared

custody several times [with Ms. Hobbs] from before birth and after." By Ms. Mullen's own

admission on direct examination by her own counsel, her first discussion about signing an agreed

custody order did not occur until March 2006, eight months after Lucy was born:

Q: When was the first time you recall her [Ms. Hobbs] talking about either, you
know, I can get Lucy from you, or would you like to enter into some kind of
agreement?

A: I mean, she started - I can remember - Lucy was born in July, 2005. And in
tax season 2006 she was very angry that I was getting all the write off. And
she therefore thought that I should give her custodial rights or co-parenting or
paperwork for Lucy so that she could us the tax writeoff. So that was March
'06.

(Mullen at Tr.1I:45,) (emphasis added). Ms. Mullen confirmed that the couple did not discuss a

court-approved custody agreement at any time before:

Q: And at any time in, let's say, the first year of Lucy's life was there ever any
discussion about, we have to put papers in place to protect Lucy or to protect
you, to protect Ms. Hobbs? Was there any of those kinds of discussions that
you recall?

A: There were never conversations in the first year about, we need to put papers
in place to protect Lucy. There were never - you mean as far as -

Q: I'm talking maybe - like there's been testimony about the will and those kinds
of things that you had signed previously. Were there any kind of discussions
that you would -

A: There were no discussions about further paperwork to protect Lucy.
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(Supp. at 129, Mullen at Tr.II:35.) Ms. Hobbs recalled, however, that the first discussion about

an agreed court order took place later, in the fall of 2006, when the couple sought counseling to

help with the problems in their relationship. (Supp. at 97-98, 101-102 Hobbs at Tr.I:315-16,

332-33.) She testified that, at that time, she contacted a lawyer who informed her that it might be

necessary to involve Mr. Liming in the process of preparing an agreed court order and that Ms.

Mullen objected solely to the prospect of ceding authority to Mr. Liming, which was the only

sticking point. (Supp. at 101-102, Hobbs at Tr.1:332-33) In sum, although the two women

disagree about the specific timing and content of the discussion, they agreed that it occurred in

2006 - the year after Lucy's birth and after the two women had assumed equal responsibility for

caring for the child.

Thus, even according to Ms. Mullen's own testimony, her earliest alleged refusal to enter

into a shared custody order occurred too late to be relevant to the question ofwhether she

relinquished sole custody in favor of shared custody of Lucy. By her own admission, her first

discussion of such an order occurred: (1) after the couple had agreed to have a child together; (2)

after she had acknowledged Ms. Hobbs as her child's "co-parent" in numerous documents; (3)

after she had granted Ms. Hobbs equal legal decision-making authority with respect to her child

through powers of attorney and other documents; (4) after Ms. Mullen had fostered a parent-like

relationship between Ms. Hobbs and Lucy; and (5) after the couple had held themselves out to

their family, friends, and daughter as two mothers. Consequently, even viewing the evidence in

the light most favorable to Ms. Mullen and accepting her own testimony about the timing of her

discussions as true, she had already contractually relinquished sole custody through her words

and actions before the couple ever discussed a shared custody order, warranting an allocation of

custody in Lucy's best interests.
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Moreover, the Juvenile Court's conclusion that Ms. Mullen discussed shared custodial

rights but refused to grant them to Ms. Hobbs elevates Ms. Mullen's self-serving testimony at the

time of trial above a mountain of largely uncontested, contemporaneous evidence demonstrating

the contrary - namely, that Ms. Mullen agreed to start a family with Ms. Hobbs and spent two

years jointly parenting Lucy with the understanding that Ms. Hobbs was an equal co-custodian,

but balked at entering into an agreed court order only after her relationship with Ms. Hobbs

began to deteriorate. This evidence includes:

• documents and testimony regarding Ms. Mullen's will and powers of attorney, in
which she stated that Ms. Hobbs was Lucy's "co-parent in every way" and
granted Ms. Hobbs "every Power with respect to my child that I possess" 11

• documents and testimony regarding Ms. Hobbs' active participation as Ms.
Mullen's partner in the in vitro fertilization process, the pregnancy and the birth

• testimony from numerous witnesses who observed Ms. Hobbs acting as an equal
co-parent to Lucy1Z

• documents and testimony from numerous witnesses that Ms. Mullen and Ms.
Hobbs told Lucy, their families, their friends, their community and each other that
they were a family with two mothers.

The Magistrate appropriately viewed this evidence as more persuasive than the post hoc self-

serving testimony provided by Ms. Mullen at tria1.13 For example, after reviewing Ms. Mullen's

" Ms. Mullen conceded that when she signed a general durable power of attorney granting Ms.
Hobbs "every Power with respect to my child that I possess," she understood that she was
granting Ms. Hobbs immediate, complete and unfettered decision-making authority with respect
to Lucy. (Mullen at Tr.I1:83.) She also testified that she understood the ability to make
decisions for a child to be the key part of having "custodial rights." (Mullen at Tr.II:79.)
12 These witnesses include: Cincinnati councilwoman Leslie Ghiz, who observed the women at
several public events; Reverend Canon Ann Wrider, who discussed the couple's desire to find a
church for their family; Kathy and Rochelle Nardiello, close friends of the couple who interacted
with them and Lucy several times a month; and Donald Troendle, the couple's neighbor who saw
them daily.

13 Ms. Mullen's testimony that she never intended for Ms. Hobbs to assume a parental role is
further undermined by the fact that she and Ms. Hobbs attempted to liave a second child together
in December 2006. (Hobbs at Tr.1:261.)
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will, powers of attorney and the medical paperwork that the couple signed as part of the in vitro

fertilization process, the Magistrate concluded: "The court finds that these documents created

around the time of Lucy's birth are of more probative value than statements made now that the

parties have separated and become engaged in a dispute over Lucy." (Appx. at 30.) The

Magistrate also appropriately relied upon the testimony of third party witnesses. He explicitly

found that Kathleen Nardiello, Rochelle Nardiello, Canon Wrider and Councilwoman Leslie

Ghiz all provided credible and believable testimony that supported his conclusion that Ms.

Mullen and Ms. Hobbs had agreed to be co-custodians. (Appx. at 32.)

Ms. Hobbs also testified that the couple had always agreed that Ms. Hobbs would share

custody of Lucy and that Ms. Mullen never told her that she would not have custodial rights:

Q: Okay, Ms. Hobbs, do you recall a time when Ms. Mullen told you that she did
not want to give you custodial rights?

A: She never said that to me.

(Supp. at 102, Hobbs at Tr.I:333). The Magistrate specifically found Ms. Hobbs' testimony that

the couple agreed to have and rear a child together to be "very credible and believable." (Appx.

at 32.) By contrast, the Magistrate concluded that Ms. Mullen's contrary testimony was

unworthy of belief. He rejected Ms. Mullen's claim that she never intended Ms. Hobbs to have a

custodial role, finding that [Ms. Mullen's] version of what happened is not supported by [her]

actions during the period leading up to and immediately following Lucy's birth." (Appx. at

14

In reversing the Magistrate to find credible Ms. Mullen's assertion that she had never

intended to "give away any custodial rights," the Juvenile Court substituted its judgment of the

witnesses' credibility for that of the Magistrate who presided over the hearing and was in a better
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position to assess them. Notably, the Juvenile Court did not ask to hear any additional evidence

or re-hear the matter itself, as specifically permitted by Juv. R. 40(D)(4)(b) (d), but rendered

credibility determinations in conflict with the Magistrate's based solely on a transcript.

This Court has previously noted that, particularly in custody cases, deference should be

given to the trial judge because he or she "has the best opportunity to view the demeanor, attitude

and credibility of each witness, something that does not translate well on the written page."

Davis v. Flickinger, 77 Ohio St.3d 415, 418-19, 1997-Ohio-260, 674 N.E.2d 1159; Smith v.

Boyd, 2006-Ohio-6931, at P39. However, here, the underlying principle at play weighs in favor

of giving deference to the findings of the Magistrate, who was in fact the "trial" judge, not Judge

Lipps, because the Magistrate presided over the trial and, therefore, had the opportunity to assess

witness credibility. "[O]n the issue of the credibility of witnesses, the Magistrate is the only one

who has seen and heard them and the trial court may need to defer to the Magistrate's

determinations on credibility unless testimony is extremely internally inconsistent." Rhoads v.

Arthur, Delaware App. No. 98CAF10050, 1999 WL 547574 at fn.3; accord, 46 Ohio Jur. 3d

(2008) Family Law, Section 604. Indeed, Ohio courts have routinely noted that the deference

normally attributed to a trial judge's credibility findings is diminished when, as here, only the

magistrate observed the witnesses. See, e.g., Kubin v. Kubin (2000), 140 Ohio App.3d 367, 370-

371, 747 N.E.2d 851 ("When the trial judge commits credibility determinations to a magistrate,

the presumption that a subsequent credibility determination made by the trial court is correct is

lessened"); Cox v. Cox, Fayette App. No. CA 98-05-007, 1999 WL 74573, at *8; Loges v.

England, Montgomery App. No. 15606, 1996 WL 631399, at *2 (reversing the trial court

decision).
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Here, there was no internal inconsistency in the testimony warranting a departure from

the Magistrate's credibility determinations. Consequently, this Court is further justified in

holding that the Juvenile Court abused its discretion because the traditional reason for deference

to a trial court's findings of fact - that the "trial judge has the best opportunity to view the

demeanor, attitude, and credibility of each witness, something that does not translate well on the

written page" - is absent here, and the Juvenile Court stood in the same position as an appellate

court in reviewing a cold record. Ream v. Ream, Licking App. No. 02-CA-000071, 2003-Ohio-

2144 (citations omitted).

In summary, the Juvenile Court's decision that Ms. Mullen had not contractually

relinquished custody constituted an abuse of discretion because it rested on completely

inconsistent factual findings, and because the court's finding that Ms. Mullen had never intended

to share custody of Lucy embraced a re-writing of history by Ms. Mullen that is simply not

believable. Would Ms. Mullen have had an attorney draft documents acknowledging Ms. Hobbs

as her child's "co-parent in every way" if she did not intend Ms. Hobbs to be a co-custodian?

Would Ms. Mullen have referred to Ms. Hobbs as her child's mother to her family, friends and

neighbors if she did not intend to share custody? Would Ms. Mullen have told Lucy that Ms.

Hobbs was her mother if she did not want her daughter to know that Ms. Hobbs would always be

there for her? When one considers these questions, it becomes apparent that the evidence did, in

fact, prove that Ms. Mullen and Ms. Hobbs agreed to be co-custodians. This Court should find

that the Juvenile Court abused its discretion in concluding that Ms. Mullen had not relinquished

custody and remand for an allocation of custody between the parties in Lucy's best interests.
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F. Mr. Liming Relinquished Custody To Ms. Hobbs And The Juvenile Court
Erred In Holding Otherwise.

The Juvenile Court erred in holding that Ms. Hobbs had failed to prove that Mr. Liming

had contractually relinquished any custodial rights he may have had to Ms. Hobbs. The Juvenile

Court reached this conclusion based solely on the fact that Ms. Hobbs was not a party to the

written Donor-Recipient Agreement between Ms. Mullen and Mr. Liming and, therefore, was not

authorized to enforce it. In so holding, the Juvenile Court inappropriately dismissed the Donor-

Recipient Agreement as having no significance, even though it constituted singularly compelling

evidence of the parties' intentions prior to Lucy's birth, and of Mr. Liming's consent to cede

custodial rights to Ms. Hobbs. The issue before the Juvenile Court was not the enforceability of

the Donor-Recipient Agreement as a legal matter, but instead whether the evidence demonstrated

that Mr. Liming intended Ms. Hobbs to have a primary role rearing Lucy as her parent. Because

the uncontested and overwhelming evidence introduced below indicates that he did, this Court

should find that Mr. Liming contractually relinquished sole custody and remand for an allocation

of custody between the parties in Lucy's best interests.

The Juvenile Court permitted one fact - the absence of a written agreement between Mr.

Liming and Ms. Hobbs - to trump all of the evidence proving that Mr. Liming fully intended for

Lucy to be brought up jointly by Ms. Mullen and Ms. Hobbs without his significant involvement.

For example, when he signed the Donor-Recipient Agreement in 2004, Mr. Liming understood

that he would not have any parental or custodial rights with respect to Lucy. (Supp. at 1] 5,

Liming at Tr.II:151.) Although Ms. Mullen and Ms. Hobbs wanted him to be known to Lucy,

they were adamant that he would not have any legal or custodial decision-making authority.

(Supp. at 44, Hobbs at Tr.I: 250.) They made clear to Mr. Liming that he merely would be

helping two women have a child that they were going to be raising together. (Id.) As a result, the
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Donor-Recipient Agreement, which was written to protect Ms. Mullen's and Ms. Hobbs' desire

to have a child together, did not provide Mr. Liming with any rights with respect to Lucy and

released him of any child support obligations. (Hobbs Tr.Exhibit 1.) Regardless of whether the

Donor-Recipient Agreement is enforceable by Ms. Hobbs, it is indicative of the parties'

agreement about their respective roles in Lucy's life.

Mr. Liming's contractual relinquishment also was evidenced by the uncontested

testimony that Mr. Liming stood by the agreement he had reached with Ms. Hobbs and Ms.

Mullen that the two women would care for Lucy together, and never provided any financial

support. (Supp. at 121-123, 120-120a, Liming at Td.II:162-64, 157-58.) He acknowledged in

writing that Ms. Mullen and Ms. Hobbs were Lucy's parents and that he was to play a secondary

role, stating in an email to Ms. Hobbs and Ms. Mullen, "I will always take the back seat in the

parent roll [sic], but don't mistake that for not caring!!! ... I know you two will be the primarys

[sic] always." (Hobbs Tr.Exhibit 9). It was only after the two women separated and Ms. Hobbs

petitioned for custody - long after he allowed and encouraged Ms. Hobbs to develop a parental

relationship with Lucy - that Mr. Liming was prompted to enter the case and subsequently

sought to declare the Donor-Recipient Agreement null and void.

As with respect to its findings about Ms. Mullen, the Juvenile Court ignored - without

explanation - the credibility determinations of the Magistrate, who found Mr. Liming's claim

that he never intended to relinquish custody to Ms. Hobbs to be inconsistent with his actions

leading up to and following Lucy's birth. (Appx. at 32.) Additionally, by citing only Ms.

Hobbs' inability to enforce the donor-recipient agreement, the Juvenile Court's decision tumed

upon the lack of a writing as the sole basis for concluding that Mr. Liming had not relinquished

custody. This was contrary to the body of Ohio law that states that contractual relinquishment
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can be proven by the parties' conduct and words. (See Section B, above.) Thus, because the

evidence proved that Mr. Liming contractually relinquished custody to Ms. Mullen and Ms.

Hobbs, the appellate court decision should be reversed with instructions to allocate custody

between the parties in Lucy's best interests.

CONCLUSION

In the end, this case is about whether Lucy may be separated forever from the woman she

knows to be "Momma" without even a best interests determination. The courts below foreclosed

such a determination by holding that a parent may agree to have and rear a child with another

adult, induce the adult to act in reliance upon the agreement, encourage and foster a bonded

parental relationship between her child and the other adult and then, after all that occurs, sever

the relationship based on the parent's post hoc claim that she never actually "agreed" to

relinquish custodial rights. To uphold such a cynical result not only would be disastrous for

Lucy, but also would significantly undermine more than a century of Ohio law that protects

children and their relationships to the adults who are rearing them in a custodial role with

parental consent. Accordingly, this Court should reverse and remand for an allocation of custody

in Lucy's best interests.
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Ol]IO FIRST DISTRICT COURT OF APPEALS

SYLVta, S. HFavnox, Presiding Judge.

{Q1} This case involves a custody dispute among three parties.

Defendant-appellee/cross-appellant Kelly Mullen is Lucy Mullen's biological

mother. Defendant-appellee Scott Liming is Lucy's biological father. Limiutg had

donated his sperm for Lucy's conception and had signed an agreement with

Mullen relinquishing his parental rights. He, nevertheless, had played a limited

role in Lucy's life. Piaintiff-appellant/cross-appellee Michelle Hobbs was

Mullen's life partner before and after Lucy's birth. Hobbs, Mullen, and Lucy lived

together. It is beyond dispute that Hobbs had an active role in Lucy's life.

A Complicated Situation

{12} Hobbs's and Mullen's relationship ended when Lucy was

approximately two years old. Mullen and Lucy moved out. Hobbs petitioned the

juvenile court for shared custody of Lucy. Roughly one month later, Liming filed

a complaint for sole custody of Lucy and also petitioned the court for shared

custody.

{13} Hobbs's and Liming's cases were consolidated. A magistrate heard

the cases, awarded Hobbs shared custody, but did not rule on Liming's complaint

or petition. Liming and Mullen objected. The trial court sustained the

objections, holding, in relevant part, that Mullen had never contractually

relinquished any of her parental rights regarding Lucy. The court dismissed

Liming's complaint and petition on the basis that Liming had filed under the

wrong Revised Code section, but the count did determine that Liming was Lucy's

father. The court noted that Liming had the option of entering into a shared-

parenting agreement with Mullen, or that he could, even without Mullen's
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OHIO FII2ST DISTRICT COURT OF APPEALS

consent, petition the court for an allocation of parental rights and

responsibilities. At Hobbs's request the court stayed the termination of its

interim visitation order allowing Hobbs limited visitation with Lucy, pending

these appeals.

{14} Hobbs has appealed. Mullen has cross-appealed on the issue of

visitation. We address first Hobbs's assignment of error, in Nvhicli she argues that

the trial court erred when it determined that Mullen had not contractually

relinquished some of her parental rights in favor of shared custody with Hobbs.

Standard of Review

{15} Hobbs contends that we must accept the trial court's findings of fact

as true, absent an abuse of discretion, but that we must determine de novo

whether Mullen had contractually relinquished any of her parental rights. While

appellate review of contractual disputes often proceeds in this manner, the Ohio

Supreme Court delineated our standard of review in Masitto v. Masitta., There,

the court held that "[w]hether or not a parent relinquishes rights to custody is a

question of fact which, once determined, will be upheld on appeal if there is some

reliable, credible evidence to support the finding."2

Contractual Relinquishment

{16} It is well established in Ohio that a parent may contractually

relinquish parental rights to a third-party nonparent 3 And in In re Bonfield,4 the

Ohio Supreme Court recognized that a parent may voluntarily relinquish sole

(1986), 22 Ohio St.3d 63, 488 N.E.2d 857.
= Id. at 66,488 N.E.2d 857.
3 In re Perales (1977), 52 Ohio St.2d 89, 369 N.E.2d 1047; see, also, Masitto, supra; Clark u.
Bayer (1877), 32 Ohio St. 299; In re Bailey, ist Dist. Nos. C-o400.14 and C-o4o479, 2005-Ohio-

3039•
4 97 Ohio St.3d 387, 2oa2-Ohio-6660, 78o N.E.2d 241.
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OHIO FIRST DISTRICT COURT OF APPEALS

custody of a child in favor of shared custody with a nonparent. A court must loolc

to the parent's conduct "taken as whole" to determine if there has been a

contractual relinquishment.5

{17} Hobbs argues that Mullen's conduct unequivocally demonstrated

that Mullen had given Hobbs shared custody of Lucy. Hobbs points to the

following findings by the trial court in support of her argument: (i) that she and

Mullen had planned for and had paid for the pregnancy togetlier; (2) that Hobbs

was present at Lucy's birth; (3) that Hobbs's name appeared on the ceremonial

birth certificate; (4) that she and Mullen jointly cared for Lucy; (5) that she and

Mullen had held themselves out as and had acted as a family; (5) that Mullen,

Lucy, and others had referred to Hobbs as "Momma"; (6) that Mullen's will

named Hobbs as Lucy's guardian; and (7) that Mullen had executed a general

durable power of attorney and a health-care power of attorney giving Hobbs the

ability to make school, health, and other decisions for Lucy.

{58} We agree that this is strong evidence that Mullen had intended to

give Hobbs shared custody of Lucy, but we are not persuaded that the trial court

erred. As the trial court noted, the documents that gave I-Iobbs parental decision-

maldng powers were given at Mullen's discretion, and Mullen always retained the

unilateral right to revoke them. The trial court also relied on testimony from

Mullen and others that Mullen had never intended that Hobbs share in the cliild's

legal custody. The trial court relied most heavily, however, on the fact that

Mullen had repeatedly refused to enter into a legally enforceable shared-custody

agreement with Hobbs when presented with the option to do so 6

=Masitto,supra.
* See Bonfield, supra.
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{19} Since the trial court's decision is supported by competent, credible

evidence, we will not disturb it on appeal.7

The Significance of Bonffeld

{110} In Bonfield, the Ohio Supreme Court beld that a parent is bound by

his or her voluntary, written agreement to share custodial rights with a non-

parent, provided that there has been a judicial determination that such an

agreement is in the best interest of the cbild involved.8

{111} Hobbs contends that affirming the trial court would set an

improper precedent requiring a nonpareut, in cases where adoption is not an

option, to have a Bonfield-type agreement to establish shared custody. We agree

with Hobbs that the law does not require a written agreement to establish shared

custody, but the trial court did not make a contrary determination.

{112} As we have already noted, in Perales, the Ohio Supreme Court held

that a contractual relinquishment of parental rights can be demonstrated by a

parent's conduct. It did not hold that a relinquishment must be written. We find

no reason, nor did the trial court, why a partial relinquishment in favor of shared

custody cannot be proved in the same way-i.e., through conduct. The

significance of Bonfield to the trial court was that Mullen had lrnown that a

Bonfield-type agreement was an option, but had repeatedly refused to enter into

one. The court used this as evidence of Mullen's intent not to share legal custody

of Lucy with Hobbs.

7 Cf. In re Jones, 2d Dist. No. 2000 CA 56, 2oo2-Ohio-2279.
e See Bonfield, supra.
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Liming's Role

{113} Finally, Hobbs argues that the trial court erred when it determined

that Liming had not relinquished his parental rights to both Mullen and Hobbs.

We find no error. There is competent, credible evidence in the record that the

donor-recipient agreement in which Liming agreed to relinquish his parental

riglits was only between Liming-the donor-and Mullen-the recipient. There

was no contract between Hobbs and Liming. This argument has no merit.

{¶14} Hobbs's assignment of error is overruled.

Mullen's Cross-Appeal on the Issue of Visitation

{115} Mullen raises one assignment of error. She contends that the trial

court did not have jurisdiction to stay, pending appeal, the termination of its

interim visitation order. She is correct.

{116} Juv.R. 13 allows a juvenile court to set temporaiy visitation orders

pending the outcome of a custody dispute. Once the underlying case is disposed

of, however, the trial court's judgment supersedes the temporary order and the

temporary order ceases to exist 9 Since the visitation order at issue became a

legal nullity once the trial court ruled on the merits of this case, there was no legal

basis for a stay order. Hobbs has no visitation rights. We sustain Mullen's

assignment of error.

Conclusion

{117} We do not doubt that Hobbs bonded witli Lucy. The record is

replete with evidence that Hobbs loves this little girl. But the trial court did not

err. Hobbs has no legal right to share in Lucy's custody. We, therefore, affirm

9 See Smitlt v. Qttigg (Mar. 22, 2oo6) 5th Dist No. 2oo6-Ohio-1494, U36•
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the trial court's judgment to the extent that it denied shared custody. And upon

our determination that the trial court had no authority to stay the terminatzon of

its interim visitation order, we vacate the stay order.

Judgment affirmed in part and vacated in part.

SurmEttNrArrrr and CurrNiNCHnm JJ., concur.

Please Note:

The court has recorded its own entry on the date of the release of this

decision.
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.JUVENfLE COURT
HAMIL7CON COUNTY, OHIO

This cause came to be heard upon the obiections of the mother, tbroush counsel: and
upon the.objections of the alleged father, through counsel, to the Magistrate's Decision dated

. The hearings before the Magistratc were recorded, transcribed, and reviewed,alc

finane3al. sppport ofthe peritioner The ziiother asked a trierid :of the petitionei, ScottZirnirig,to

forincr relationsi^p partner, Michele Hobbs.'. .

the,petitioner decided.to have`a chiId 'The inother,ivas to be'sr the child with the.emottonaland :.

`Attomey ,Terry Trantei, represents the aheged father, ScottLiniiiig:

Attomey_Karen Meyer, represents tha mother, Kelly 1vlullen
Attomey's Lisa Meeks and Christopher Clark,:represerit the petitionerthe inothers

:.The child under consideration is Lucy.Mullen, DOB 7-25-2005; now 3'%yeai-s oId. ;

The inother' ah3 the petitioner were, involv.ed in a long teim, same sex, cominitfed
'relationship that included living together'and building a house togetUer. In2003.the motherand :..

parental. rights o'rr; ns.ibilities:.eSpo..
.rriotber and Mr: Liming signed a donor-recipientagreement 'that Mr: Lim ng :iyonld have
piovide tlie sp'erni.necessary to copceive the child. Mr. Litnirig agreed to donate his sperni The '. _

The mother becam,e pregnant. The petitioner was an active participant in pretiaring for the
child's birth including accompanying the mother for doctor visits and Lamaie classes, paying
medical bills and being present at the actual birth.

. .. .. . ..... .
the cluld. Though the paririers,' relationship ivas begituiing to deteriorate,theyti,v,ed together as a.':

For approximately_two,years after.the birth the mother and :the pe.titioner jointly cared for;:'

mother leR:the house and took:the child with her.: She theri iefused to allow the petitioner to have
:.,.'the child. In 2007 th'e ,mother.and ihe petitiorier'severed their `re]ationship arid sepaiated. The
'family,'eachpioviding for th'echild's v,!ell benig::The;allege.d. father:also:becaine involved.witli;

any contact with ihe c61ld: ,

On -i2-20-2007 the.petitioner filed a complaint for shared . custody of the child. She..
requested that the court recognize her as a co-custodian and allocate her shared custody•rights. .`•

On 1-30-2008 Mr. Liming filed a complaint requesting sole, custody,'and also a petition
requesfingjointlshared custody with the mother.'. ': .
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On 4-23-2008 the petitioner, Ms. Hobbs, was awarded interim visitation with the child
nterim visitatian is still occurring

,On7-28-2008 and7-29-2008 the Magi'sirate held evidentiaryhearings eonsidering the
complaint and petitions. The Magistrate entered a Decisiop on .12-22-2008, granting.the'
petitioner's motion for.shared custody of the child. It is to this Magistrate's Decision; particulai'ly
the grant of shared custody to the petitioner that the rriother and the alleged father now object.

: petltlon ili order to ftilly decide the tsstieg presented.
Court to exatnine;and rule upon the Magistrate's Decision egarding 1he father's complaint and
concerq fhis treattneiit of the alIeged father s complaintand petition. But it isnecessary'for. this

Nfagtstrate; apparently so. that theall.eged, father and the mothei could enter into' a pr ivate
,ajdreement. It does not appear that the objechons filed by either the allegedfather or the mother

The alleged father's . complaint and. petition for custody. were, not addressed by the

`.Ohio ctistody law. is founded upoit the best interests of a child but rights of competing
onship to the child Parents stand npon an eqvality mparties are detenpined by the parties' relati

abandonment, contractual rehnqutshment of custody,total mabltty toprov^ldecare orP.
only hivade the constitutional .proteotioncf parent 7child custody upon,a showingof.parental

>, deter,ninmg those nghts. But'a:non parent mustyteld to the paramount nght of a parent; and can

that the parents a;e otherwise. unsuttable 2

relationship.:'.` Where iela6oaships.are complicated as inthe instaitt:case; t11e legal to ihe. . .,
ctixld uiust be esGiblished first for each party 3

ORC 3109.03. Equal parental rights of father and motber. .

... .: ^......:. . . .
^, . . t,. h'.`,'.:.•^.,'."t.-.:^i.:.:,^::.,',^.a:,.:. . ;^:.^ .. ^_::•^,. ;;^::... •.::::^.':^
AP N,iP^cllate Cou ^ 9ih Distric StarkCauti .^_
In Re Colvin, 2008 Ohio 3927, Ohio Appellate Court, 5a' District; Ouem'sey Caunly; In Ra S(ase, 208 Ohio 5,157, Ohio

.
see'aTso cbnsliituional sriiicfiry ojparentsr Trosel ys.Gr6nvilfe; 530 t1S 57 (2000); Michaef: FI. v Ger6ld D;, 991 US I 1 D(1989); ,

;2008 Ohio 3137.Ohio Appellate Court 8t°,Districi, Cvyohog'n County;In re Perafns,.52 OS 2p4.89(197n; Earrp vs Ro fe

(A) As used In scetions 3l I 1.O1 to 3l l 1.85 orlhc Rcviscd Code, "parcnt and child feiationship" means the legal relationship
:that exists between a child and the child's natural or adoptive petents end upon which those sections and any other provision of

:(B) The.pnrent and child relationship extends equally to ail children and all parents, regardless of the,marital status of the
muther and child relafionsbip'anil the father and child relationship.

52 Ohio App. 3'"52; 10"' District, Franklin County, (1989),

A-11
(2)



Mother - Kelly Mullen

No one.contests that Kelly Mullen is the biological and natural mother of the child and
that she gave birth to the child. The various petitions; motions and briefs by the parties all refer
to her as the mother: Evidence showed that the child was physically attached to her at biith when
the umbilical eord wascut: In Ohio the natural mother. relationship may be established by a
showing that that she gave birth to the child 4 Therefore tlte Magistrate correctly considered that
Kelly Mullen is the legal natural parent.and mother of the child under Ohio law.

At the time of.birth, the mother was not married. In accordance with Ohio Law, the child
was in thelegal custody ofthe mother at birtb, by operation of law.5

Alleged F-ither Scott Llnmig

Althouglr the alleged father's custody petition was not addressed by tlie Magistrate, the
determination of his legal relatlonship to the child is important because a non parent petition for
any form of custody must respectboth legal parents. If the alleged fathei is the legal father of the
child and did not perrnanently suirerider his rights, then con'sideratron inust be given to him }vhen
allocating custodial rights and responsibilities

In 200G Mr: Liinmg agraed to suppty sperm for the mother so that she could car,ceive a
r,l,iirl ilI,P ;,,i,thp.r Anri ivTr. F.irnine siened a doritir-teeinielit aereement that Mr. Limina would .:

have no parental rights or responsibilities_

The first consideration must be the statutes of Ohio regarding artificial insemination. The
donor-recipient agreement refers to the procedure contemplated by the parties as "alternative
insemination" and generally follows the Ohio statutes referencing parental rights from artificial
insemination ' Those statutes specify that a donor for. artificial insemination is not to be
considered the natural father ofthe.child.b

? TIRC 31 f 1.02 (Al The unrent and child retntionshio behveen a child ond thc child's nalurel mothcr may becstablished b

proafof her hnving given birth ta the child-. ; .... , , -

ORC 3109_042An unmarried female who glvcs birth to n child is the sole residential parent and legal custodian of ihe child
uniil a court of competcnt jurisdiction issues an order designating another pcraon as the residential parent and legal custadiun. A
court designdting the iesidential parent and legal custodian of a child described in this scetion shall treat the mother and fnther as .1
standing upon en equality when making the designation.

°ORC 3111.95 (B) tf a women is th,e subject of a non-spousat artificial insemination, the donor shall not be treated in law or
regnrded as the naturnl fatlter of a chitd conceived as a result of the artiticial insemination, and a child so conceived shall nat be

treated in law or regarded as the natural child of the donor. No action or prnceeding wider - the Revised Code shall affect
thrsdcnnsequenccs,

(3)
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However this mother was apparently impregnated by in vitro fertilization - not artificial
insemination. A strict reading of the Ohio statutory definition for artificial insemination does not
appear to include in vitro fertilizatioar Though the Ohio statutes consider and define artificial
inselnination. and embryo donation,gOhio lias no statute considering in vitro fertilizafion by
donor insemina6on where the embryois replaced in the mother from whence it cariie. The
hospital and doctor did not follow the statirtory process or.give the notices required if artificial
insemination is .provided 9 Further, some lower coprts have opinioned that the.Ohio nrti$cial;

donors who are known to the recipient, this Court declines to find that the alleged father is a non
artificial insemination and enibryo statutes impliedly, ;encoinpass or;c?tteitd to in vitr,'o semen
inseminadon statuteonly.applies to aitonymous,dot)ors Though it could be arguedthat the

parent by virtue of those specific Ohio statutes tmder the circumstances of this casc.

In his complaint and petition Mr. Liming referred to htmself as the natural or biological
father. of the child..Along ivith his petition the alleged father :wrote that pateintty has`been_ ,. ,..
.establishe'd by birth certtficate. and coinplaint for custodyattached". it appears that thefather
claims entitlement to.custody as a legal parenttfather.

. doos: `:Two'days.after.the birth; Scott Ltmmg and Kelly.3vltillen both'stgned andfileda duly
the p'arent.IChiid.ielationship..Hotivever,ahe filing of:a fornial Acknowledgea'aent of Paterpity:.;
one's.narimeon a birth.certificate or signing'a birth ceiteficate no longer:presumesor establishes.._;"
Liniing's name ^vas placed on the birth certificate itnder.the designatioq ,of father. Pl.acement of
of Mr: Liuling through . in vitro fertilization althougli nogerietic tests were taken after birth. Scott

Allparties apparently:share thebelief that the pregnancy resulted from'the donor sperm

exeeuted 'foimal Aclcuowledgement _of Paternity wluch,,is on file sm: the. ':VltaI .:Stahshcs _.:;
;Department ofthe:Ohio DepartmentofHealth

Therefore the Magtstrate properly c.onsidered
bioiogieal pareut/father bfthe tihtld

ORC 3111.88. Defmitions.1A) "Ardficial inscmination" menns the introductioqof semen Into the vaginn, ucwical canal, or
- uterus through instruments ar other artificial means.

.. _ ..-. . . ... .... . . .
A donorshall.have no pnrental responsibilities and shall havenoright, abligatjan,:or interesCwith:rcspectto'6child'resulting

ORC 3111.97 (D)^.Adorior shall not be treated in taw or regarded os a porenl of n child hoin'as a rrsult of embryo donatton. ;.

ORC31I1:90;311.1.91;3111.93;3111:94:

^:.. o GO vs n;S. 64 Ohio Misc 2'^ 9 (1994), Cuyahoga County, Ohio luvcnilc Cou(t.

pafemity = acknoivledging'thnt the 'child is the child'of tha inan whd sigiied the acknowledgmenl: 7he acknowledgtiterit of
. ORC 3111.73..Thc natulal mother,thc man ael;nowledgiug he is the natuml.fathcr, -, may 6le an acknowledgment of

paternity shall be made nn the anidnvitprepared pur3uant to -• the Revised Code, shall besigned by the namrnl mother and the

^acknbwledgtnent has been filed with the ofnce of child support, the information on the.aeknowledgment h'ns been entered in the
birth registry; and thc acknowlcdgment has not been resctnded and is not subject to possibie rcccssion-

'ORC 3111.25. An :ackndwiedgment of, pateinity is finai and :enforceable without- mtification by a-court when the
mnn acknowledging that he is the-natumt father, and each signtitom shaitbe notnrized. '... .• '°-'

A-13 (4)



Tlie next consideration is the effect of the donor-recipient agreement on the parental
rights of Mr. Liniing. Despite his donor agreement, Mr. Liming's complaint for custody states
that "at no time has he ever agreed to. any form of not having custody of his daughter and raising

"his daughter .

The ,"Donqr-Recipient Agreefnent on Insemination", signed by. both the mother. and the
alleged father° refers to Mr. Liming as "Donor". Speeiftcprovisions of the donor-recipieat
, agreement are .'Jmportant to determine whether the alleged father's custodial -Yights wete
permanently contracted away.

The agreement sets out "the clear understanding that he will not demand, request or .

action for custodv.`guardianshin, or visitation in anv future situa6on.". The'mother shall have
understands that lie would have no parental rights whatsoever -- his waiveis shall prohibit any
eompel any guardiansliip, custody or visitation rights-Further donor acknowledges that he fully .

the "absolute authority,and power to act with sole discretion `as to all legal, $nancial, inedical. and _-
erinotion needs of aiiy child/ren conceived"

T[iere ar'e also clauses in the donor-iecinient aereement that Qive the:mother'a anilateral

desigria{ions. The donor-recipientagieement.provides that the donor is not responsible for child
ability to later agreewith the donor or others to establish custodialrelationships and testanientary .

support. The agreement may be amended in writing. lt is specified that the written agreement is
the Svhole agreement and,that there are n,o other promises understandings or•r.epresentations. The.
agreement is"final and irrevocable "

Importantly; the donor-agreement has a reference Yegarding possible adoption by "her life
oartnec" and allows the donortopetition for custodY but onlv if the "child is no.lonReF in the ..

instead of'recipient'. Nevertheless, this is the only mention of Ms. Hobbs in the donor-recipient
'custody of donor or'donor's partner, Miehele Hobbs". Obviously a clerioal error. reported 'donor'

agreement.

Mr. LiminQ now asserts that he believed, contrary to the agreement, that he .would have

upon and that the agreement was irrevocable
did not meet his expectations and contained the clauses that no other,representations were ieJied :..
wh'at.h,e.vranted,:the alleged fatheisigned it.anyway, beirig fully :advisedby his: attotiiey'that it

mother and the petitioner. The agreement itself states that the agreement was,dra$ed by attorney.
Scott Knox, but attorney Knox states that hedtd not draft it. Even though the agreement.was not

;.pax•ental rights or at least contact cvith the child. He based his belief upon discussions with the

Almost all of the donor-recipient agreement was under the control of the mother,

child support. Those were enough as consideration and the contract was valid kvhen signed.
adverse to her control were the. donation fee and the forfeiture of her right to obtain financial
complete control to unilaterally allow custody or companionship with others. The only clauses
particularly all clauses relating to custody rights. Within the agreement the mother retained
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It is permissible for a legal parent to contract away their legal custodial rights and such a
contract can be enforced against them.tZ

However, the father filed an affidavit with his petition claiming that affer the birth of the
child, he and the mothei, agreed that they would not abide by the donor agreement and that the
agreement was for naught. The mother filed an a.ffrdavit stating the same. These assettions are
made despite the irrevocability clause in the agreement. No wntten amendment of the agreement

. was submitted to"the court.

The failure to actually pay the nominal sum of money for each donation does not alone

support clanses that the parties would agree fo araiend
irrevocability clause, because the.paities could amend the agreement to_ delete any custodial or
hold it for naught as they have claimed to have done. The amendment clause overrides the

void the agreement as was suggested: But importantly, the recipient, Kelly Mullen and the.donor,
Scott Liming are the only two parties to the contract. Thus they may revoke their agreement and

The petitioner, Ms: I-Tobbs cannot enforce,tha agreerient against eiiher party as she was
not a oartv to theaereement and was not an intended third partv beneSciarv under contiact law.

'that the perforinance.was for the benefrt of Ms. Hobbs and it did not satisfy any duty owed to.
T'hougb slight reference was madeto Ibys. Hobbs in the agreernent,the agreeitient did not indicate

Ms. Hobbs by e

:father has had regulaaz conta.ct ivith the child including overnig)it visits each nconth. The child has

the agre

The alleged, fatherhas been a presence in'.thc chtld's'life since birth. The.evidence reflects
tliat after the btrth,ofahechiId he moved toCincinnatt:to:beclosec and tnvolved:.The,alleged!,::.

her own furnished bedrooin at his residence. The alleged father transports the child, to.pre-school.
oitce each week and financially contributes to the pre-school tuifion.

support agreement..

The mother acknowledges the alleged father's involveinent in the child`s life and now
recognizes him as the•legal, biological natural father of the child with custodial rights. It appears
that the.mother and alleged father now wish to enter into some type of shared pazenting and child

Under the circurristances of this oase and:in consider.ation'o.f tlre above analysis, Scott
Lina is the leQal, natural, biological father'of the child with poYential full custodial rightsequia]

stop child support in exchange for adoption consent).

13 See, Hill v Sonitril ofSouthtvestern Oliiol, 36 OS 3"t 36 (1988); Lone Star vs Ouaranra, 2003 Ohio 3287, Ohio
Appetlate Court 71' District, Mahoning County (2003) ; Rcstatcmcnt of the Law 2N, Contmels Section 302

a 1e See, !n Re. Danief[e Bailey, 2005 Ohio 3039, Ohio Appellate Court l District, Hainilton County (contract urith
: third party carctakcr); In Ra DB, 116 OS 3'' 363(1967)(surrogacy contract upheld) Massiro v Ntassi(o, 22 OS P .63
(1986) (grandparent guardianship); See also ORC 5103_15 (voluntary surrender to child caring agency)• ORC
^3307.07 (adoption consents); Tressler v. Tressler, 32 Ohio App. 2nd 79, 3"t District, Defiance County (agreement to
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In her.-filings, :,the petitioner refers to her relafionship with the chiid as "'co parent": Ivls:
Hobbs and the inother were involve,d'in;a long terin'committed.relationship; lived togeth,er and

•petttioner contrtbuted:financtalIy and cmottonally both before and a&er the btrth. The petittoner.
sbared ptoperty. They discussed and planned the conception and birth of the child togethe{. The

had an active role in raising and caring for the child on a daily basis_

The legal equitable theories of De facto Parent, In Loco Parentis and Psychological
Parent.have been relaed.upon in otherjurisdictions to ac,cord a person rvithout genetic fles to a
'ehild a legal:designation and staridirig eqiial to the parents '"'Generally these theories rely upon a

psychological bond betweenpetitioner and child was fonneda.
of pare'tithood without etpectation of'coinpensation for a sinificant period of time, and.if a
oonsenteii'and fosteTed the relationship, iFthe petitioner asstimzd obligations and responsibiiities
four part test tlaat 'coitsidets ifthe pctit:ioner had lived together tiuith the.child,`if the legalparent ..

However, The Ohio SupremeGourt.in the case of Irz re Bonfeld, has expr'essly declined

Cth^r, qtahitec ndreitte that there aie thi-ee ivavs a narent and child relationshio can be established

peison beyond those set out ;by the, Ohio legislature 16 The Ohio Supieme . ,Court found'it :
inappropriate to broaden the narrow class of persons who arestatutorily defined'as parents" Tbe

to consider the four pait_test br any of the theories that would give an equal co-paazent status to a

includmg natural patenthood; by adoption or by othei:l.egatmeans in the Ohio Revtsed_Code :' -
that colifer or irimpose rights, privilegesand duti es upon certain individnals

Therefore Ohio law, does not grovide for twro same sex parents to both be considered as
parents as under the ciz'cumstances in this case, even if the two persons agree.19 And also a
Qrandparent, stepparent or any other peison cannot gain the legal status of "parent" by virtue of

d.iscussion, agreemerit, finance or care giving deeds, no matter_how eactensive.

Therefore the Ivlagistra'te correctly considered that 4he petitioper Ms Hobbs, is a legal. non :.
",paienf of the chtId ui.'this case under Ohio.law.

14 cAjn _ .. I Afl.J Oi T.I C 9nO,RIIF fAA..cennhnen^ie 1(1n01• h'.e f`..e^ni6. nf NCA_R' Si7 U W 9"d d tO

(Wisconsin 1995); VC vs MJB, 748 A 2"° 539 (New Jersey 2000). .
". Jn re Custody of HSH-K, 533 N W 2'W 419, .(tlrisconsin 1995)
16 In Re Bonrelrl, 97 OS.3"t 387 (2002); 2002 Ohio 6660 : : -

1e ORC 3111.0 1; bt Re Bonfielrl• 97 OS.3" 387 at 392 (2002); 2002 Ohio 6660; see also In Re Ray, C00436,
Ohio Appellate Court 1" District, Hamilton County (unreported 2001).

"!n Re Oonfield, 97 OS 3id 387 (2002); 2002 Ohio 6660

"!n Re Bonfeld, 97 05 3" 387 at 393 (2002); 2002 Ohio 6660
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Non parent custody analysis -Michele Hobbs

•A parent has constitutional rights paramount to other persons who are non parents Zo
However, a non parent can obtain custodial rights of a child, surinotmting the normally
paramount rigltts of legal parents. This concept has been long reeognized in law?1.The leadin.g
and predominate case inthis area of Ohio.law is In Re Perales. 22 That caseand the legionof
cases following it hold ;otit that a nop parent `may. obtain custody of a .child 'only if a
prepondecance of evidence'indicatesabandonment, contractual relinquishment of custody, tota) '
inabihtyto_pror+ide care or,suppbit, or.that the parents_are otherwise uiisuitable, lhat is, that an
award of custody would be detrimental to the child."23

The petitioner's pe6tion for custody properly cites the correct statute, language and
allegaqonsfor custody consideration to a non parent, particularly due to aileged contractual

relinquishnient.

The evidence showed"that the mother takes good carefor the child. She has nlirttrred ihe ;
ehtld and.providedfor her, albeit with the help of the petitioner and the alIeged father In cannot
be saidtliatthe mother abandoned this child; orthatshe is totaily unable to piovtde`care or;
support for.$ie child_ She is not unsuitable, that iswhere continued custody would be detrimental ".:
mecmlu. ,. ^. ^ .. . ^

The bnly reinaining Perales, consideiation.is whether ^ the niotl}er contractually.
relinqqished custody. The petitioner relies upon the mothet's own woids documents action and

1deeds fo sh ow that the mother cpntractually relinquishedat least paitial,custody..i-ights in favor of

I-. .Fn most nonparentcases wl?ere contractual relinquishmentlsatissue, therelinquishment

is total, In t$ose cases sole legal custody was awaided to tlte non parent `" Even so, legal cus'tody .''
by a non parent can be subject to the residual rights and re sponsibilities of the parents including
vtsitation, rengious aectsrons ana cntta supporc r.c tn me cituu s uest m eresw. -

20 Trozet vs Granville, 530 US 57 (2000); Santoskyv. Kramer,455 US 7!I5 (1982); illeyer v Nabraskn., 262 US 390 (1923); _'

" Clark v Dayer, 32 0S 299 (1877).
In Re. Perales, 52 OS 2°d 89 (1977).

24 iL(assito v Masslta, 22 OS 3id 63 (198,6) (grandparentguardianship); In Re. Danielle Bailey, 2005 Ohio 3039, Ohio
'. Anoellate.Court.'l`^.District, Hamilton County (contract with third,party caretaker); In re Galen, 203 Ohio 1298,

^Ohio Appellate Court 3" District, Seneca County (contract with 'parent and.untit too);in Ke Ue, 116 UJ 3"
363(1967)(surrogacy contract upheld).

ORC 2151,011 Defnitions (46) "rights, privileges, and responsibilities remaining with the natural parent after dte
transfer of legal custody of the child, including, but not necessarity limited to, the privilege or reasonable visitation,
consent to adoption, the privitege to determine the child's religious affiliation, and the responsibility for support.
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A contractual relinquishment of a portion or a share of custody is a more difficult
concept. Shared custody can have miSrty meanings, from a mere visitation schedule, to joint
decision making in school matters, health and treatment issues, religious practice, discipline
principles etc. Shared custody, like shared parenting, envisions communication and co-operation
between the custotiians and seeKs agreement rather man contentiousness.

And in. tlris. case there is also a .legal father who is seeking shared, custodial righ,ts: ;Tlte

:based on his previous limited role and suggests one weekend each month parenting time with no
alternating weeks with the elpld in her care. She considers the legal father for a lesser share
pefitionei specifically, requests !full and ,equal„partictpation in all decisions :listed above and

decision making as appropriate for him. .

and controi any disputes arising between the shared custodians.
would. assumedly lvithstand attack by a thirdperson, survive after death br relationshtp breakup

;06toSuprerrie Court ruled that a, non. parent and a parent could not enter into a shared parenttne
plan, .because the non parerit p3assimply not considereda paientinOlvo. Howeverthe.Court
stated that a non parent could enter into a shared cusfodv agreement with a parent and 5uch

recently confirmed in the Ohio Supreme Court case of In Re Bor^f:eld,'6. As outlined above the
The notion that a non pareni and a parent can fonnally share custody in Ohio was

The testimony and evidence presented to the Magistrate showed a combined discussion

mother and the petifioner who wouldboth care.for her. The pe6ti oner was anactiveparticipant
and decision to have a child ;Ath tlie stated inter;tion that the child wGuld live witi-, both the

ceremonial birth certificate listing both the mother and the petitioner. without designatiozts.

.<'the petitioner signed hospital consent forins::regarding:.the..'in vilro process, it's, iisks and egg
disposal. The petitioner was present at the actual birth. The hospital presented the couple with a

:in preparing for tlie child's birth, emotionally physically and financially. Along with the inother;

' The mother executed a Will naming the petitioner as the guardian of the child in the event
ofthe mother's death. The mother executed a General Durable Power of Attorney and a Health
Care Power of Attomey granting the petitioner to ability to make school, health and other
decisions for the child. All three documents contained language that the petitioner is considered
by the mother to be the child's "co parent in every way"..

For.approximately two years a8er the birth the motlrer and the pettborier both cared for

partners and parents of this child. :Some of those friends and, as5ociates teshfied that they
'petitianer acted as a family and led other; to believe that they shared responsibilities'as equal
petitioner was referred as momma; :family S. byYhe mother;.child and others.:The mother and
the child, livmg together`as a family. Tliere are pictures,notes`, e-mails and postcardswhere the

understood the family to consist oftwo equal mothers and a child.

7'6 In Re Bonfeeld 97 OS 3'fl 387 (2002), 2002 Ohio 6660; see also Lr Re. JDlvf, 204 Ohio 5409, Ohio Appellate
Court 12'h Distrjct, Warren County (2004)

(9)
A-18



'rhe mother testified that she never intended to share the child and always considered the

. one.monuny and one daddy.`They considered the petitioner an interestedpartner.but not sharing

child to be hers - with the help and support of the petitioner - but not as legal shared custodians.
The utother now denies that she ever considered the petitioner as an equal in custody. The baby
was given the same surname as the mother with no hyphenated reference to the petitioner_ The
mother's witnesses and the father all testified their understanding that the,clrild was to have only.

irt the legal custodyof.the child

child's iife; in combination with the inother's dccuinents and,words, are evidence that theinother
The petitioner asserts that the mother's unplied actions of allowing herto_be a part of the

. contmctuallv reltnqmshed a share of custodv to her as co-custodian of.the cbdd, and that the
intphed contract should now be eniorced by this Court.

It is very important to note that ev.ery document the mother signed was revocable by her.

determine.The mother completely controlled each document:
•:agreement,contained clauses allowing her to grant any custody or.care as she rttight unilaterally
rccipterit agreement was eoinpletely: at, her dtscretron regardtng, custody. That donor-recipient

The will and the power of attomey documents were.revocable unilaterally and at any time. She
told the alleged father that he would .be rit the child's life, but made certain that the donor

kitowledge that, the.mother,as tfie legal parent, had legal rights of cpstody care and, control over
;.The legal documents signed. .by the mother before tHe birth evidenced the parties'

'sueh as.a decision not to resuscitate She cltiid - except the, document was :revocable atany time.

grandmother as a:secondary agent. The oer;of attomey took immedtate,:effect' There is :.
nothtng iri fhe mstrument that gives guidance if the mother's wishes differed froin the petttioner's,

Iistedahepehtioneras heclegat agent in a fiduciary capacityfor her. Sile also listed the natemal..-
the child that were supenor to the petitioner. ln:the Health Care. Power of Attorney;the mother

was easily revocable too. _

present in the; Oeneral Durable Powec of Attotney. The Lasf Wi1l,.and . Testament nominated the .
petitioner as the guardian of the child but only upon the mother's death. Of course this document

..by the:I7lothei atld the .mother would thencontrol -not the petttloner.;'3'he same revocabilitywas

It aonears that no reciurocal nower of attorney was executed by the oetitioner in favor of

as guardian of the child because she is the chtld's,legal parent vath recogmzed custodial rights
wifh testamentary, proyisions for the mother; but tltere:would he no need'to porriinate th'e niother :'. .
might p'rofess to'give her.There was'inention in testitriony that thepetitioner:executed awill

Sanie sex couples:inOhia who want to memorializetheir commitrnent'and agreeirients

. circumstances likethis case n These couples seek ways to allow theqi to.legally have a secure
and stable: faniily that doeg not have a traditional basis of parentage or lineage.

really protect ahem if the couple separates. Adoption: is generally not available under

such docurnents and add language that they consider each other as a co parent in every way. But
that addition does not change the revocability of those documents. These documents do not

concerning a child :they.cansider as belonging to both of them may feel compelled to execute

27 ORC 3107.03
In Re Adoption ojDoe, 130 OA 3`" 288,, Ohio Appellate Court 9'h District, Summit County (1998)

(t0)
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Iiowever, Ohio has set out a proper and enforceable method to memorialize agreements
•betcveen such couples. In 2002 the Ohio Supreme Court instructed that agreeing couples may file
their agreement for. shared custody of a child with the Juvenile Court and if it is in the child's best
interest, then the agreement will be enforced.'s'fhe petitioner and the mother were considering

represented by counsel. Yet they chose not to,entei into a shared custody agreement and.present
tnetr dectston to nave tnrs cmta tn :zuu^ tivett alter tne .csonJrera aectsion.-. t ney were

In fact, when presented with the idea 'of entering an enforceable shared 'custody

a

certainly the mother eonsistentiy refused to epter or, sign: any formal shared custody agreement. •
:testimony was unclear whether a shared custody a^reement was actually drafted or presented, but
that though shared custody iVas discussed for.some time by the petitioner and the mother,.the
agreement as envisioned by the Oliio Suprenie Court, t(te mother refused repeatedly. lt is noted

The . unofficial , hospitnl birth certificate; birth no$ces aud announcements ..,tiiere .::.

'ris[c and egg disposat catried, no liability to the mother
cereinonial in natiire aiid carried no force against the mother. The consent form regarding healih

Ampoitantly, in Bonfreld there was not three persons involved, just two. And in Boi^field

custody,c.ould be mandated to.a parent who ts not in: agreement.
that such was in the best interests of the child: The Ohio Supreme Court did,not hold that shared
the.Ohto Supreme Court declared would not be dtsturbed, so long as the Juvenile Court agreed-
the non paiont and parent in were in agreemCnt and would voluntari,iy 0nteran agreetnent, which

.. ........ ........ . .....: .... . --.._..._...:...... ,_........,... . ._•^
• :3D

was abolished in Ohio m 199] 33. A shared custody agreement envisioned by the Ohio Supreme
agreements must be in writing 32 The implied contract ability to create a common law marriage

more inisportantthan the custodial rights in a child, but many Iesser contracts are required to be in
writing. ^ In Ohio, any real estate transaction, niost wills, loan agreements and pre. nuptial

. contractual relrnquishment was made and how much custody was rehnqutshed. Notlurig can be

kIowever under circumstances such' as:are piesent in this-easa a ivriting of.theagreemenfb:eiween
the :petitioner and the inother woutd. be instruc6ve and preferred to determine whefher a

approval 34 It ts difficult if even posstble:to determine how much or what poition of custodial.
_. ...... .

lCourt in'Bonfe/d wduld obviously iteed to.be in writing in oider ta subniit it : to acouit for

custody and is not reduced to wnttng
,,e,...o„^. r....,... ,; ,.,..... ..., w......y...y.....b . ........ .... .WY...... ........^.,. ,. ,.,y..,,^..p .,...J ..

xe In Re. JDM, 204 Ohio 5409, Ohio Appellate Court t2i6 District, Warren County (2004)
'- tq rce tson^^era, y i va r- .1a i Vuur
" In re Perofes, 52 OS 2nd 39 (1977).

R ORC 1335_04: ORC 2107.03; ORC 2107.60; ORC1335.02
xx ORC 3105.12

In Re Bo, feld, 97 OS 3`d 387 (2002), 2002 Ohio 6660

"ORC 1335 Statute of Frauds
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The most important factor in the determination of whether the mother's words, actions
and deeds amounted to a contractual relinquishment of some of her custodial rights was her

.consistent refusal to enter into a shared custody agreement envisioned under In Re Borfe1d.35

birth and after. Each time the mother refused to consider such an agreement.
The.petifioner and tnother discussedthis concept of shared custodyseveral times frori'i before

The motller said things to the petitioner - her life partner, and to the alleged. father that

changed over time. However at all times the mother, maintained control of the custodial rights to .
sometimes four person family. The mother's intentions, motives and indications may have
at that time. She allowed the petitioner and others to view the petitioner as part of a three,
were interpreted as promises. These were things that the father and the petitioner wanted to hear

the child, signing.things only when she was fully.in control or_couid revokedoouments at her

anyone_else: _..' .. .
actions are not adrnirable but she did not want, to.;give pp her custodial 'rights to the petitioner or

.
agreenient ti^at she

_ :
eould not re^^oke she refused 1o give away any custodia] rights.. The mother's

untlateral discretion. But when really pressed with conveisation about entering:a shared cnstody. ._.

A circutnstance.where the factswere very similar was considered shortly befoie.the
Borflelddecision.In that case the Appellate Courtnpheld the Juvenile Court finding tha4 no
implied contract orunsuitability of the rriother Was proven.36

alleged father equal,to her regarding the child, primarily because he had signed the donor -.

a:party .t6: the donor-rec.ipient agreeriient and the mothei 7etained : coinplete control over..the
father's,ability toexercise custodialrights with the cltild. The petitioner does pot consider.the

relinquished his custodial rights in favor pf the petifloner. As noted eartier the petitioner was not,

xptent agreement ana nas naa tess contaot ana care wtut tnecmta tnan ner.

entered an implied unwritten contract that relinquished some but not all of the mother's custodial
rights in the child, The Magistrate incorrectly forced shared custody with a non parent without

i' the parents': agreement; against their objection and contrary to tbeirbelief of.what,is inthe best

Under the circumstances of this case the Magistrate erred in niling that the mother

.;interestofthcirchild. .; : :.`.. ... .. .

Although Mr. Limirig states that his basis for filing the petition,is an'agreement ivith the

present complaint and petition are not appropriate for court consideration at this time but may be
ze filed in the future with more specific detail and reference to the code sections giving authority

provisions outlined for shared parenting under 3109.04(A)(2), 3109.04(D) or 3109.04(G). His
mother for shared custody as the child's parent,' he did niot file, under or foIlow any of the

"In Re Bonfielcl, 97 OS P 387 (2002), 2002 Ohio 6660
^ In Re Jones, 202 Ohio 2279, Ohio Appellare Court 2n' District, Miami County (2002)

(12>
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' Therefore for the reasons, as.set out in this entry:

The Magistrate's Decision, is ejected

The now determined father, Scott Liming's objections are granted.

The now determined father, Scott Liming's coinplaint and petition are both dismissed.

The now detertiiined father, Scott Liming may enter an arms length agreement for shared
parenting with the mother under the correct Ohio statntesand they may file it with the Court for ,..
hearing, adoption andenforeement if in tl}e best interests of the cluld

The now deterrnined father, Scott Liming, witYr or ivithout the mother's agreement may petihon `'..
the court for an allocation of parentalrights ahd responsibilities under:the correct Ohiostatute -
and fle it with the Court for hearing and determination iethe best interests ofthe child

The noiv:determin8d father, Scott Liming or the mother,.Kelly Mullen may filea iequest for
etiild support wtth the Chiid Support Enforcement Agency under the appropriate Ohio statute:

Tlie mother; Ke[ly Mullen's objections are granted The mottier retams legal custody of the'child,'.
LpcyMulten, in accotdance with the,automatic provisions of law regaiding unmanied mothers.

Tbe petitioner, Michelle Hobbs' petition foi shared cdstody isdenied and dtsmissed.

The interim order for visitation of the child With the petitioner Michelle Hobbs is terminated.

r.^^-o700 ^;
Date 7udge,

/

A - 22
(13)



HAMILTON COUNTY JUVENILE COURT

IN at: Case No. F07-23031

LUCY IlIULLEN Decision of h+taEistrnte

This matter came to be heard on the Petifinn for Custody herein filed by MICHELLE HOBBS, Dther, on 12/20f2007.

Altnrney for MICHEI..t_E HOBBS are Lisa Mecks and Christopher Clark. Attorney for SCOTT LIMING is Terry Trnuer.

Auornev for KCLLY MULLEN is Karen Mcyer.
The Court, a(ter having reviexved all the evidence and testimony prcviunsly presented at trial, does hereby issue a Decisian.

Motion Grantcd.
Refer to acconipanying entry of this date incorporated hefeinby reference.
A copy of the decision and the attached entry tivitt be n>ailed to utl parties and counsel. As a courtesy, n cop ,n•ili be fa.<.ed in

each nt'the atiorneys todny.

agistratc'Aavid Kcliev
December 22, 2003

I have reccived a copy of the Decision of Magislrate and therefore waive serivice by the Clerk.

Objection of Mue's.rafe's Decisinn
Any hanp n+ny lile arittun obhrtinns iu a Magrsnute's Decision wIthin M days of the nlins of nu decisian. A pnrty shalt imt uss{Sn us enor an appeal ihe Cuun i

zdopli,m ntmty ructuul fintling or legal conclusion, w'hethcr or not specifically dcslgnatcd os a Gndin6 of fnct or eonclusion of larv under Civ. It. 57(D)(7)(0)(li). u11luc4

ihe purty iinmly und specifically nBjucls lo that factuet flndin6 or legal eenehlsien as mquired byCiv. a. 53(D)(3)(b).

GEFiif=;:;Z) „OPY

I Iill^l [III IIII111111 II[II IIIII Illll IIIII IIIIlIII
•iG71'77G8'

j¢n p144c.11n1
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HAMILTON COUNTY JUVENILE COURT

IN RE:

LUCY MULLEN

Procedural Posture

Case # F07-2803 X

Magistrate's Decision

On December 20, 2007, Michelle Hobbs filed several pleadings with the
court by and through her.attorney Lisa Meeks. All of these filings pertained to the
minor child Lucy Mullen born July 27, 2005. Ms. Hobbs filed a verified complaint
for shared custody ofLucy, a motion for an order granting visitation and a
request for anjex parte emergency hearing. The court denied the emergency
request and continued the other matters for pre-trial. On January 30I' the father,
Scott Liming, fiied his own petition for custody of Lucy. The initial pre-trial took
place on 2!1/2008. The petitioner was represented by Attorney Meeks, the
mother, Kelly Mullen, was represented by Attorney Wietholter, and the father
waived counsel for that hearing. Prior to the February 15i hearing, Ms. Mullen
had filed a mo,tion to dismiss the petitions for custody and visitation. The court
scheduled a h'earing for argument on the motion to dismiss.

At the April 3'd hearing on the motion to dismiss, all parties were present and
represented by counsel. By that time, Mr. Liming had retained Terry Tranter to
represent him; The court took the matter under advisement and later issued a
ruling which denied the•motion to dismiss, granted the petitioner Michelle Hobbs'
request for an' interim order of visitation, and scheduled the pending matters for
two full days df trial. Counsel for Ms, Mullen and Mr. Liminp filed objections to
this ruling which were overruled by Judge Grady on May 8.

After hearing a trial on the pending actions on July 28th and 29 , lhe court
took the matter under advisement for the issuance of the following decision. At
the conclusiari of the trial, the attorneys requested an opportunity to obtain a
transcript of the proceedings and submit both a written closing argument and a
response to opposing counsels' written closing. The court granted this request
and received the last of the briefs on November 12. It should be noted that
counsel for W. Liming submitted his brief after the initial deadline, and counsel
for Ms. Hobbs, filed a motion asking that his brief be stricken. The court will treat
the pleading as a response to the petitioner's brief and take it into conslderation
when making:this decision.

Ms. Hobbs has been represented by Lisa Meeks throughout these entire
proceedings. 'The court later granted Christopher Clark's motion for admission
pro hac vice, and he has also represented Ms. Hobbs. Mr. Liming has been



represented by Terry Tranter. Thomas Wietholter Initially represented Ms.
Mullens, but Karen Meyer ultimately substituted as her counsel. Attomeys Clark,
Meeks, Tranter, and Meyer were all present during the trial.

Statement of the Facts

Michelle Hobbs and Kelly Mullen were involved in a romantic relationship with
one another that began in 2000. They began living together approximately one
year after they started dating. At some point during their relationship, they began
to discuss the idea of having a child and the various means by which this could
be accomplished. Ms. Mullen claims that she was the one that wanted to have
the child and that she never intended Ms. Hobbs to be a parent or co-parent,
Ms. Hobbs contends that it was a mutual decision and that both she and Ms,
Mullen planned to be parents to the child. The wonien researched the issue and
decided that artificial insemination from a known donor was the best option.
They wanted the child to have a father figure, but did not intend for him to be
overly involved with the child.

Ms. Hobbs had a friend named Scott Liming whom she thought would be a
good fit for what she and Ms. Mullen were considering. Not only did he have the
attributes they were looking for In a biological father, but he lived in Atlanta
making it less likely that he would be intrusive in seeking a significant relationship
with the child. She introduced Mr. Liming to Ms. Mullen and both women
subsequently discussed their plans with him. After considering the proposal and
discussing it with his partner, he agreed to be the donor. Ms. Hobbs testified that
they decided Ms. Mullen was the one who should become pregnant because she
is the younger of the two by eight years. Ms. Mullen contends that she was
always going to be the only mother to the child and that her partner was merely
assisting her in fulfilling her dream of having a chiid.

Ms. Hobbs contributed financially to the cost of the in vitro procedure and was
present during medical appointments, the harvesting of the egg, and the birth of
the child. Ms. Hobbs presented two documents into evidence which demonstrate
her involvement in the efforts to have a baby. Hobbs' exhibit six is The Health
Care Alliance's form for consent and agreement for cryopreservation and
disposition of frozen embryos. The document lists Ms. Hobbs as Ms. Mullen's
"partner" and was initialed by both women. Hobbs' exhibit seven is the informed
consent for in vitro fertiiization created by the health alliance. Once again, both
women initialed the document and it listed Ms. Hobbs as a partner. She also
signed the document as a "female participant." The fact that she was listed as a
partner and initialed or signed both documents denionstrates that Ms. Hobbs was
playing a much more active role in the in vitro process than merely that of a
supportive girifriend.

Prior to Lucy's birth, Ms. Mullen and Ms. Hobbs met with Scott Knox, an
attorney who specializes in gay and lesbian legal issues. He has worked with a
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number of same sex partners who intend to raise childten together. He drafted a
will, a health care power of attorney, and a durable power of attorney for the

parties. He also reviewed, but did not dran'each of rthe documents he drafted for
executed by Nls. Mullen and Mr. Llming.

These d culmentsdwe e Michelles gned onlyMs. Mullen and Ms. Hobbs, nr every way the
Hobbs to be Lucy's cp did in fact revoke these

ofby Ms. Mullen and were revoabe by her at wIIL (She of attorney in August
instruments and replace them wih a new will and powers
2007.) Attorney Knox testified that these Ms

women consulted him and had the
for the

documents drafted in an effort to protect . Hobbs' role as a co-parent

child.Ms. Mullen and Mr. Liming signed a donor recipient agreement prior to Lucy's
aental rights whatsoever. In

birth In which he agreed that he would have no p
the document, he also agreed that he would not seek aon^In sithei c!i Id c lntody

rights and would not be resp parental n9hts andartesponsibilities, Ms. Hobbs was
essence he would have no p reement
not a party to this document and did not sign it. dli!a^sh pto h evisitation, it gave
prohibited Mr. Liming from seeking custody, gua
Ms. Mullen the right to agree to grant him such rights in the future if she wished
to do so. (See Hobbs' exhibit #1, paragraph six.)

While Ms. Mullen was pregnant with Lucy, Ms. Hobbs wenstfll resided lnr visits
with her and was her partner In Lamaze classes•ofitheseiac vities. Friends of
Atlanta at this time and did not participate in any
the couple testified that Ms. Hobbs was very attentive to Ms. Mulien's needs

while she was pregnant 2005. Ms. Hobbs was in the
Ms. Mullen gave birth to Lucy on July 27,

t
cereiesthe

onlal

cerfifi ate fronaChrist H sp ab'lwhich^ndi aedth^t LucytKat een Mu len wasirth
born to Kelly Mullen and Michelle Hobbs on July 27'h 20 e5eafterLiming was not
present for the birth, but arrived at the hospital shortly

The primary faotual disagreement between the partles concerns the part that
Ms. Hobbs played In the decision to have a child and the role that they claimLiming
anticipated she would play in the child's iife. Ms. lto Ldueyr They argue that
that there was never an intention for her to be a parent
she was merely a supportive girlfriend in Ms. M fl{e? ^'{o he chi d b Nls. H bbs

mother

and deny that she was ever going to be a co-p
vigorousiy disputes this and argues that she was an equal partner in the decision
to have a child and that there was always an understanding that she MsuNlubilen's
equal co-parent to Lucy in every way. She points to the language
will and powers of attorney as evidence of this.

Kathleen and Rochelle Nardiello are a iesbian couple who were very ciose
friends with Ms. Mullen and Ms. Hobbs while they vvere dating. They both
testified that they saw the parties and Lucy on a weekly basisouner T

she
hey spoken

The couples also vacetioned togethera child and the p ocess they went through,
often to the paWere also thinking of having children together. (At the time of the
beause they



trial, Rochelleiwas pregnant'with twins.) Both Kathleen and Rochelle testified
that Ms. Mullen and Ms. Hobbs were equal co-parents for Lucy and that they
presented theinselves as a familywith a child and two moms.

The. Nardiellos' testimony was supported by another of Ms. Hobbs's
witnesses, Ciricinnati city councilwoman Lesley Ghiz. She got to know Ms.
Hobbs through her work as a Log Cabin Republican. Although she did not the
couple as well, as the Nardiellos did, she•saw them together With Lucy at several
parades and functions and observed that they had a"fluid exchange of
responsibilities" in caring for Lucy. She saw.them as being equal co-parents to
the child. In addition, Cannon Ann Rider who was a priest at the Christ Church
Cathedral (Episcopal) testified that when Hobbs and Mullen approached her
about performing the baptism.they presented themselves as co-parents of the
child. Cannori Rider ultimately performed the baptism, but Ms. Hobbs did not
attend bacause of a dispute she had had with Ms. Mullen. James Stradley who
was Ms. Hobtis boss at the time testified that she took time off after the child's
birth, took advantage of her flexible work schedule to care for Lucy, and on
several occasions brought the child to work with her.

Ms. Hobbs'testified that she was involved in every part of the process of
deciding to ha,ve a child, going through the in vitro procedures, and caring for
Lucy once she was born. She was present in the delivery room, and cut the
umbilical cordi She adamantly maintains that the agreement was always that
she was Lucy's mother too and an equal co-parent in e0ery way, Ms. Hobbs
testified that she cooked for the child, cared for her when she was ilt, and
transported her too and from daycare. Lucy called her "momma". Her
contention is that once the romantic relationship with Ms. Mullen ended, Ms.
Mullen retaliated by cutting off her access to Lucy and going back on her
agreement to co-parent the child.

Ms. Mullen; and Mr. Liming gave very different testimony from Ms. Hobbs on
the issue of her role with Lucy. They both testified that there was never any
intention for Ms. Hobbs to be Lucy's co-parent or second mother. It is their claim
that she was merely supporting her girlfriend In her attempt to have a child, Mr.
Liming stated irepeatedly in his testimony that Lucy was always supposed to have
just one niother and one father. His partner, Chad Payton, has a positive but
limited role in ,Lucy's life analogous to that of a loving step-parent, and Mr. Liming
argues that this was Ms. Hobbs' planned role as well. Ms. Mullen testified that
Ms. Hobbs' role was planned to be one of a supportive partner and not a mother
or co-parent. 'She stated that Ms, Hobbs was not an equal provider of care for
Lucy and continued to go out at night and socialize as she had done before
Lucy's birth. She portrays Ms. Hobbs as a person who enjoyed showing off the
child to others but not as someone who was interested in providing the day to
day care that a young child needs. Ms. Mullen testified that Ms. Hobbs was
furious on one occasion when she asked her to stay home with her and Lucy
while the child recovered from a seizure that had necessitated a trip to the
emergency room. • •

Mr. Liminglsupports Ms. Mullen's position that Ms. Hobbs was never going to
be a co-parent for the chitd. He admits that his role in Lucy's life has expanded
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significsntly fnim the limited one that he initially envisioned. Upon spending time
with her after §he was born, he decided to relocate to Cincinnati so that he could
be more involved in her life. He andMs. Mullen have become much closer than
he and Ms. Hebbs are, and they are In agreement that he is and should be an
active father figure. They have apparently discussed agreeing to a Shared
Parentiog Plan between themselves.

Ms_ Mullen's version of Ms. Hobbs limited role in Lucy's life is supported by
her parents who testified that Ms. Hobbs never referred to herself as Lucy's
mother and orily sought an expanded role after the couple's romantic relationship
soured:

While they'wei•e together, the women shared the responsibility of caring for
Lucy. Since ttie separation, Ms. Mullen has been the primary caregiver with
some help froin Mr. Liming. The court agrees with Ms. Mullen's attorney that she
has been actively involved in caring for Lucyevery day since she has been born
and has never abandoned the child in any way. There is no dispute that Ms.
Mullen has alMays acted as Lucy's mother and provided her with the love and
support that she needs, There is also no evidence that either'Mr. Liming or Ms.
Hobbs have ever acted inappropriately towards the child or pose any risk to her
at all. It was clear to this magistrate that all three partles love this little girl very
much and want only the best for her.

The•court finds that the evidence and testimony presented at trial support Ms,
Hobbs' conteritton that she was an active participant in the decision to have a
child and•the steps necessary to achieve that goat. She identifed the sperm
donor; helped;pay for the costs associated with in vitro fertilization, and was there
with Ms. Mullen for the birth and all of the appointments and procedures which
preceded lt. She signed or initialed documents related to the In vitro procedures
and was listed as a partner in those documents. She was also listed as a parent
on the ceremonial birth certificate obtained at the hospital, This birth certificate
has no legal ri;levance, and the official state birth certifcate does not and could
not include Ms. Hobbs' name. However, the ceremonial birth certificate is
indicative of ttie parties' understanding at the time of birth.

The eviderice and testimony demonstrate that Ms. Mullen, and Ms. Hobbs had
an und'erstanding that they would act as equal co-parents for the child. There is
contradictory testimony from a number of witnesses on this point. However, the
court gives great credence to the contemporaneous documents from the period
just before and after Lucy was born. Ms. Mullen signed a'will and two powers of
attorney which clearly stated that she considered Ms. Hobbs as Lucy's cc-parent
In every way. tShe had Ms. Hobbs listed as a partner in the In vitro paperwork,
Her attbrney i's correct in pointing out that the will and powers of attorney were
revocable at will by her client. They were in fact revoked and replaced with new
documents several years later. However, the fact that she included the language
about Ms. Hobbs being a co-parent In documents drafted around the time of the
child's birth is iiltustrative of the parties' understanding about Ms. Hobbs' role in
Lucy's life. Tlie fact that the powers of attorney were non-springtng, meaning
that they did riot require Ms, Mullen's incapacity to go into effect, further supports
this interpretation. She rnay have wanted to grant Ms. Hobbs power of attorney



regardless of tier planned role in Lucy's life, but she certainly did not have to
include.the co!,parent language to do so. Ms. Mullen did not hesitate to draft an
agreement with Mr. Liming that topk away any parental rights and responsibilities
that he'may have had, but at the same time listed Ms. Hobbs as an equal co-
parent in three separate documents. The documents themselves could be and
were revoked by Ms. Mullen. However, thelr revocation does not r,educe the
insight ihat they give into#he intent and agreement of the parties conceming the
care and raisirj>g of the child. The court finds that these documents created
around the time of Lucy's birth are of more probative value than statements made
now that the parties have separated and become engaged in a dlspute over
Lucy. The sar'pe is true of the ceremonial birth certificate Which listed both Ms.
Hobbs and Ms. Mullen as parents of Lucy.

Legal Analysis and Conclusion

For reason's set forth more fully below, the court finds that Ms. Mullen did
relinquish partial custody to Ms. Hobbs and cannot now completely cut her out of
Lucy's life. It is in the child's best Interests to maintain ties with Ms. Hobbs. Ms.
Mullen shouldibe the primary residential custodian, but Ms. Hobbs has a role to-
play as*weli. ivtr, Liming has previously relinquished any rights to*custody or
visitation, but Ms. Mullen apparently wishes to eriter into a shared parenting plan
with hirim. The^ Donor-Recipient agreement that she signed gives her the ability to
agree tb visitation or Shared Parenting withMr. Liming. He and Ms. Mullen are
free to work out any type of visitation or shared parenting agreement they wish.

It Is clear that under Ohio law Ms. Hobbs cannot be considered one of Lucy's
legal parents. I Ms. Mullen is the legal and biological mother, and Mr. Liming Is
the father. Second parent adoption Is not available in Ohlo meaning that Ms.
Hobbs could riot have adopted the child unless Ms. Mullen was willing to give
away all of he'r parental rights. That was never cdntemplated by anyone involved
in the case. It is also true that there has been no showing that either Ms. Mullen
or Mr, Liming• are unfit or unsuitable parents to Lucy. On the contrary, they both
impressed the; court as loving and appropriate parents In every way. It is well
settled law in Ohio that in order for a non-parent to prevail in custody litigation
againsE a parent, the court must first find the legal parent(s) to be either unfit or
unsuitable to care for the child. See In Re Perales, 52 Ohio St.2d 89; 369
N; E.2d!1047 (^977). Ms. Hobbs"argument is that a showing of unfitness or
unsuitability is:unnecessary in this case because Ms. Mullen voluntarily
relinquished p'artial custody of Lucy to her, Ohio law does recognize the ability of
a parent to relinquish full or partial custody of a chlld.



The issue which the court was forced to decide is whether the evidence and
testimany presented at trial demonstrate that Ms. Mullen relinquished partial care
and custody of het daughter to Ms. Hobbs, This is an issue of significant
complexity and importance. On one hand, the right of parents to care for and
make decisioris about thefr children is basic and fundamental in nature and is
understandably given great protection by the law. Relatives, step-parents, family
friends and others may have a large role to play in a-child's life, but It is the
parents who typically make dectsions for their children and determine what role, if
any, others are permitted to play. Just because a parent allows people to help
raise and care for a child does not indicate that he or she is relinquishing pertisl
custody. If that were the case, parental rights would be unfairly prejudiced.
Every parent who hired a nanny, let their new spouse help care for a child, or left
their Child witli their grandparents over the summer would be at risk of losing the
exclusivity of their custodial parental rights. This would obviously be ridiculous
and defrimental to the rights of parents, the best interests of children, and public
policy. The attorneys for Ms. Mullen and Mr, Liming argue that to grant Ms.
Hobbs any'pa'rental rlghts would be a slippery slope which would resuit in just
this typb of problem.

Counsel fo'r tvtr. Liming and Ms. Mullen iti essence claim that, although for a
time Ms. Hobtis may have played a role similar to that of a loving step-parent,
this in rio way!amounted to any relinquishment of custody by Ms. Mullen
However, Ms.IHobbs and her attorneys are correct to point out Important
differerices between• a step-parent's role and the one that Ms. Hobbs has played.
Unlike a step-parent, she was invoived in the declsion to have a ohild and was
present at every step of the way during the in vitro procedures, the pregnancy,
and the birth. iThe fact that Ms. Mullen listed her as an equal co-parent in every
way in three separafe legal documents is also significant. The same is true of
the fact that Ms. Hobbs was listed as a partner and signed or initialed the in vitro
paperwork. Slie was also listed as a parent in the ceremonial birth certificate
issued at the Fiospital. When same sex partners in Ohio make a decision to
have a'child together, the current state of the law does not offer much, if any,
protection to the partner who is not the one'giving birth or listed in the adoption
paperwork. This is an issue that may need to be addressed legislatively, but that
is a matter forlanother day and a different branch of govemment The issue
'before this court is whether Ms. Hobbs has any legal or custodial rights to Lucy
based Opon ttie fact that.the parties originally contemplated that she would help
raise her as ab equal co-parent.

It is lmportent to consider the holding of the Ohio Supreme Court in the case
of In Re Bonfield, 96 Ohio St. 3d 218; 773 N.E. 2d 507 (2002). That case
involved two women who were involved in a long standing same sex relationship
with one another. One of the women adopted two children during the
relation'ship and had three more by anonymous ariiflcial insemination. In order to
protect#he otFier woman's legal rights to the children, they jointly filed a Petition
for the Allocation of Parental Rights and Responsibilities in the Hamilton County
Juvenile Court. The trial court found that the partner did, not. qualify as a parent
under Sectionl3109.04 of the Ohio Revised Code and ruled that shared parenting



was notavailable to them_ Writing for the majority, Chief Justice Moyer agreed
with the lowerIcourt's determination that shared parenting was restricted to
parents only and therefore unavailable to the parties. He then went on to note
that parents may waive their right to custody and are bound by an agreement to
do so. See Masitto vs. Masitto, 22 Ohio St. 3d 63; 48B N.E.2d 857. That Is
what the legal mother was attempting to do in the Bonfield case, relinquish her
right to sole custody and share it with her partner. Chief Justice Moyer held that
under Section 2151.23(A) (2) the juvenile court had the authority to determine
whether shared custody between the partners was in the child's best interests.
Shared custody was an available option although shared parenting was not.-

The fundamental factual difference between Bonfield and the case now
before the court is that the parties In that case were still romantically involved and
in full agreement to share custody of the children with one another, Ms. Mullen
and Ms. Hobbs are obviously not in agreement, and their relationship ended
acrimoniously some time ago. Counsel for Ms. Mullen argues that this crucial
factual difference renders the Bonfield decision inapplicable in deciding this
case. This me,igistrate disagrees. The legal mother in Bonfield was seeking to
relinquish partial custody at the time she filed the petition for shared parenting.
The legal mother in this case sought to relinquish partial custody in the period
immediately before and after Lucy's birth. The timing of the relinquishment is not
as important as the fact that such a relinquishment occurred.

The court finds that Ms. Mullen did relinquish partial custody to Ms. Hobbs for
a number of reasons. The evidence and testimony presented at trfal shows that
the women had an agreement to have and raise a child together. Ms. Hobbs'
testimony on this issue was very credible and believable. It was also strongly
supported by Kathleen and Rochelle Nardiello. They were close friends with
both Ms. Hobbs and Ms. Mullen and spent a great deal of time with them when
they were discussing having a child together. Cannon Rider and Leslie Ghiz also
provided credible testimony which indicated Ms. Mullen and Ms. Hobbs had such
an understanding.

A number of the documents which have already been discussed provide
further evidence of the parties' understanding. The will and the powers of
attorney drafted by Attorney Knox for Ms. Mullen all refer to Ms. Hobbs as an
equal co-parent in every way. If this were not the agreement the parties had,
why would Ms. Mullen have included that language in these documents?
Attorney Knox indicated that the parties came to hirn concerned about protecting
Ms. Hobbs role in the child's life. Similarly the two documents from The Health
Care Alliance list Ms. Hobbs as a partner and one of them had her signature as a
"female participant." This was certainly not necessary to allow Ms. Mullen to go
forward with the in vitro procedure and is further illustration that the women
understood and agreed that Ms. Hobbs would have a custodial role once the
child was born. Ms. Mullen and Mr, Liming gave testimony to the contrary, but
their version of what happened is not supported by their actions during the period
leading up to and immediately following Lucy's birth.

As noted e-ariler, Ms. Mullen and Mr. Liming apparently intend to enter into an
agreement with one another on visitation or shared parenting. Mr. Liming is



already spending a fair amount of time with his daughter. Ms. Mullen is free to
enter into such an agreement, and it would certainly seem to be in Lucy's best
interest to do so. If today's decision stands, Ms. Hobbs will also have some
custodial rights to Lucy. The court is aware that having three individuals with a
custodial interest in the same child poses logistical Issues that will need to be
addressed at a future hearing. If the objections which will certainly be filed by
one or more parties are denied by the judge, a hearing should be set before this
magistrate to determine a schedule for sharing custody of Lucy. Ms. Mullen
should be the primary residential custodian. The interim order of visitation
remains in place until further order of the court, The custody petition filed by Mr.
Liming is not addressed In today's decision so that he and Ms. Mullen have an
opportunity to enter into an agreement.

A copy of today's decision will be mailed to all parties and counsel. As a
courtesy, a copy will be faxed to each of the attorneys today.

.-. .•
l••^

Magistrate D. Kelley
December 22, 2008



IN THE FRANICLIN COUNTY, OHIO, COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RLLATIONS AND JUVENILE BRANCH

In the Matter of the Custody of
MADISON SMITH, Minor Child,

JiJLIE ROSE ROWELL

Petitioner
v.

JULIE ANN SMITH

Respondent.

Case No. 08 JU 10 13850

Judge Elizabeth Gill

Magistrate Hosafros

DECISION AND JUDGMENT ENTRY

This matter came before the Court on May 26, 2009 pursuant to Respondent Julie Ann

Smith's Motiota to Dismiss Petitioner Julie Rowell's Motion for Contempt of January 30, 2009,

and Petitioner's Plotionfor Contemptfiled on February 5, 2009, filed on May 18; 2009.
n L3

I. RELEVANT PROCEDURAL HISTORY, BACKGROUND, AND ItACV G_
o ĵ .-r-^-

On September 9, 2003, Respondent Julie A. Smith gave birtb throu^ art fici}hJC,_",^T!
v ^Lnpo :x

insemination to minor child, Madison Rose Smith. Prior to Madison's birtb, the$aiiigs had','-'̂
^o

been involved in a romandc relationship which began in November of 2007. The parties

continued their relationship throughout the conception process and birth of Madison Smith.

However, Petitioner Julie R. Rowell is not biologically related to said child.

From the time of Madison's birth in 2003- to August of 2008, the parties had been living

together in Respondent's home with the minor child. The relationsbip between the parties ended

in August of 2008. At this time, Petitioner moved out of Respondent's home.

Following the end of the parties' relationship, Petitioner JaIie Rowell filed a lvlotion for

Teniporary Orders on October 14, 2008. In her Meinorandurn of,Support, Petitioner requested
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the Court to issue a temporary order awarding her a specific schedule of companionship with

minor child, Madison Rose Smith during the pendency of this action. On October 24, 2008,

Petitioner also filed a Petition for Shared Custody ofMinor Cliild, Madison Rose Smith.

On November 4, 2008, Respondent filed a Motian to Dismjss and a Motion forJudgment

an tTte Pleadings Regarding Petition for Shared Custody of Minor Child Also filed on

November 4, 2008, were affidavits from both parties. The Magistrate had requested the

affidavits on the subject of temporary orders.

A Magistrate's Order was filed on November 12, 2008. After consideration of both

parties' affidavits, the Magistrate ordered the following:

Julie Rowell and Julie Smith are temporary shared custodians of ihe
niinor child, Madison Rose Smith. Julie Rowell shall have possession
every Wednesday, 5 PM to 8 PM and every other Friday, 6 PM to
Saturday, 6 PM. Julie Snvth shall have possession at all other times.
The person coming into possession sball provide transportation. Julie
Smith shall be the residential parent for school placement purposes and
the decision maker regarding the child's education, medical needs, etc.
Julie Smith shall maintain all current levels of medical insurance for
the minor child and shall be entitled to claim the child for tax
purposes.t

Following the Magistrate's Order, Respondent filed a Motion to Set Aside tTte

Magistrate' Order and a lbfotiort for Stay of the Order on November 17, 2008. A hearing

regarding Respondent's motions took place before this Court on December 16, 2008. At the

hearing, the parties and their respective counsel agreed that a!l pending moGons brought forth in

this case will be heard by the Honorable Judge Elizabeth Gill. In an Order filed on December

16, 2009, the Court denied Respondent's Motion for Stay of the Order atid granted Petidoner

extended time with the minor child. The Court also took Respondent's Motion to SetAside and

the Motion to Dismiss under advisement.

1 Magisa•ate's Order, tiled November 12, 2008.
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On January 15, 2009 a Decision and Judgment Entry was filed, denying Respondent's

Motion to Diszniss and a Motion for Jzidgment on the Pleadings Regarding Petitfon for Shared

Custody ofMinor Cldld, filed on November4, 2008. Also on January 15, 2009, the Court issued

an Order granting Respondent's Motion to Set Aside the Magistz-ate's Order. The Order further

named Petifioner and Respondent as temporary shared custodians of the minor child, in whieh

Respondent was designated as "the residendal parent for school placement purposes and the

decision maker regarding the child's education, medical needs, etc." The Order also increased

the Petitioner's companionship schedule, in which Petitioner was granted possession "every •

Monday 8am to 8pm and every Wednesday 5pm to 8pm." Pursuant to the Oi-der, the Petitioner

was also granted possessiotn "[e]very other Friday from 5:00pm until Monday 8:00am."

Petitioner's alternate weelcends were to commence January 22, 2009. As such, in aceordance

with the Order, Respondent is to have possession at all other times.

As to holidays, in odd numbered years, Petttioner is to have "Spring Break, Memorial

Day, Labor Day, and the first half of Winter Break." During such time, Respondent is to hav,e

"Maitin Luther King Day, Fourth of July, Thanksgiving and the second half of Winter Break." -

In even-numbered years, the schedules are reversed and in the event of a disagreement, hours for

holidays shall be defined by Rule 22. Furthermore, the Order stated that "[e]ach party shall be

enGtled to two weeks, consecutive or hon-consecutive, vacation with the child during the months

of June, July or August." In this, the "[a] general itinerary of the vacation shall be provided for

the other party, including dates, locations, addresses, and telephone numbers." Finally, the

Order specifically stated thaf "[h]olidays shall not be missed."

On January 26, 2009 Respondent filed a Notice of Appeal and a Motion for Stay,

regarding the Decision and Jndgtnent Entzy and the Order which were filed on January 15, 2009.
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On that same day, the Court issued an Order and Madified Ternporary Orders Pt:rsuant to Civil

Rule 60(A). By request and agreement of the parties to avoid the interim appeal, the Order was

modified so as to name Respondent Julie Smith as the legal custodian and residential parent of

the minor child. All other terms in the previous Order• remained the same.

On January 29, 2009 Respondent filed a Notice ofDismissal of ti2e Notice ofAppeal On

January 30, 2009 Petitioner filed a Motion for Order Reguiring Respondent Julie Ann Stnith (o

Appem• and Show Cause. On February 5, 2009 PetiGoner filed a Motion for Contentpt. On this

same day, the Court issued an Order requiring Respondent to appear and show cause.

On February 11, 2009 Respondent filed a Second Notice ofAppeal. On February 12,

2009 Respondent $led a Motion for Stay of the Cotn•t's Decision and Jatdgrnent Entry of January

15, 2009 and the Order of January 26, 2009. On May 18, 2009 Respondent also filed alplotion

to Distiitss Petitioner's Motion fer Contempt filed Jamraty 30, 2009.

On May 26, 2009 the parties and their respective counsel appeared for a hearing in front

of the Honorable Judge Elizabeth Gill. At such time, Respondent argued that the Court's Order

of January 15, 2009 is void because the Court erred in naming the parties as shared custodians in

the order. Respondent therefore maintains that the Moclifted Order of January 26, 2009, though

amended so as to name Respondent as the legal custadian and residential parent of the minor

clzild, is also void. The Respondent contends that she can not be held in contempt for violating a

void order. The Respondent furtlrer added that even if the Modijied Order is found to be valid,

Petitioner failed to file an Amended Motion for Contempt so as indicate any violations which

occurred after the January 26, 2009 Modified Order. Thus, Respondent argues that she can not

be found in contempt for violating fhe Modified Order. Finally, Respondent adds that this Court
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does not have jurisdiction to issue such visitation orders in matters involving non-parents where

the procceding that is not a divoree, dissolution, annulment or eluld support proceeding.

Subsequent to the hearing, Petitioner filed a Supplemental A)fidavit Regarding

Petitiotter's Attmney Fees on May 26, 2009. On May 29,2009, Respondent filed a Supplement

to Respandetzt's Motion to Dismiss Petitioner's Motion for Conternpt filed ,Ianvraty 30, 2009. On

this same day, Respondent also filed a Motion to Shzke Petitioner's Supplemental Affidavit

Regarding Petitioner's Attorney Fees. On June 2, 2009 PeGtioner filed a Response to

Respmzdent's Motion to Strike Supplemental Ajridavit Regarding Petitioner's Attorney Fees.

11. APPLICABLE LAW

A. Motion to Dismiss

Pursuant to Civil Rule 12 a party may file a blotion to Dismiss as follows:

(B) How presented.

Every defense, in law or fact, to a claim for relief in any pleading,
whether a claim, counterclaim, cross-claim, or third-party claim,
shall be asserted in the responsive pleading thereto if one is
required, except that the following defenses may at the option of
the pleader be made by motion: (1) lack of jurisdicfion over the

subiect matter. (2) lack of jurisdiction over the person, (3)

improper venue, (4) instifficiency of process, (5) insuffieieney of

service of process, (6) failure to state a claim upon which relief

can be granted, (7) failure to join a party under Ruie 19 or Rule
19.1. A.motion making any of these defenses shaIl be made

before pleading if a further pleading is permitted. No defense or
objection is waived by being joined with one or more other
defenses or objections in a responsive pleading or motion. If a
pleading sets forth a claim for relief to which the adverse party is

not required to serve a responsive pleading, he may assert at the

trial any defense in law or fact to that claim for relief...

(H) Waiver of defenses and objections.
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(3) Whenever it appears by suggestion of the parties or otherwise that
the court lacks jurisdiction of the subject matter, the court shall
dismiss the action.

B. Contempt

Pursuant to R.C. §2705.02(A), "[d]isoliedienee of, or resistance to, a lawfnl writ, process,

order, rule, judgment, or cotnmatid of a court or officer" are acts in contempt of court. The court

shall conduct a hearing in all contempt proceedings? If the court finds a party in contempt, the

court may impose the following penalties:

1. For a frrst offense, a fine of not more than tivo hundred fifty dollars ($250.00), a
definite term of imprisonment of not tnore than thirty (30) days in jail, or both;

2. For a second offense, a fine of not more than five hundred dollars ($500.00), a
defmite term of imprisonment of not more than sixty days (60) in jail, or both;

3. For a third or subsequent offense, a fine of not more than one thousand dollars
($1,000.00), a defmite term of irnprisonment of not more than ninety (90) days in jail,
or both.3

In addition, if the contempt deals with an act that the contemnor has the ability to

perform, the Court may imprison the contemnor until be or slie performs the act.4

There are two (2) types of contempt, criminal and aivil:

While both types of contempt contain an element of punishment, courts
distinguish criminal and civil contempt not on the basis of punishment, but rather,
by the character and purpose of the punislunent. Punishment is remedial or
coercive and for the benefit of the complainant in civil contempt. Prison
sentences are conditional. The contemnor is said to carry the keys of his prison in
his own pocket, since he will be freed if he agrees to do as ordered. Criminal
contempt, on the other lrand, is usually characterized by an uncondifional prison
sentence. Such imprisonment operates not as a remedy coercive in its nature but
as punishment for the completed act of disobedience, and to vindicate the
authority of the law and the court.5

2R.C. §2705.05(A).
' R.C. §2705.05(A)(I), (2), and (3).
° R.C. §2705.06.
t Brown u Paecutive 200, Inc. (1980), 64 Ohia St.2d 250,253-254 (intemal citations omitted).
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The reason for a civil contempt is to "enforce compliance with an order of the court or to

compensate for losses or damages sustained by reason of noncompliance."6 Before the Court

may impose a sentence for civil contempt, the Courtmust allow the contemnor an opportunity to

purge the contempt.7

The party who filed the motion bears the burden of proof in a contempt proceeding. In a

criminal contempt, proof of the contempt must be beyond a reasonable deubt.s In a civil

contempt, proof of the contempt must be by clear and convincing evidence.9 In this case, if the

Court finds Dafendant in contempt, it would be to enforce compliance with an order of the court

and/or to compensate for losses or damagas sustained by reason of noncompliance. Therpfore,

the Court would find Defendant in civil contempt_

"Civil contempt consists of three elements: (1) a prior order of the court, (2) proper

notice to the alleged contemnor, and (3) a failure to abide by the court order.i1e The alleged

contemnor is entitled to due process, which requires "tbat a person accused of contempt must be

afforded adequate notice of the allegations, time to prepare a defense, and an opportunity to be

heard before any sanction is imposed:'t t

Plaintiffs burden of proof is by clear and convincing evidence. "Clear and convincing

evidence is that measure or degree of proof which will produce in the mind of the trier of facts a

firm belief or conviction as to the allegations sought to be established. It is intermediate, being

°Pngh v. Pug6 (1984), 15 Ohio SL3d 136,140 (intemal citation omitted).
' DeLowder v, Dodson, Lawrence App. No. 02CA27, 2003 Ohia 2902, at P10, citing Carroll v. Detty ( 1996), 113
Ohio App.3d 708, 711; In re Puvala (1991), 73 Ohie App.3d 306,312 (internal citations omitted).
°Brown v.Execufeve 200,Inc,supra, at251(intemalcilationsomitted).
a Brotiwr v. Execulfve 20Q Inc., supra, at 253 (intemal citations omitted); see also Smrsonr v. Sansonr, Franldin App.
No. 05AP-645, 2006 Ohio 3909, at P24, cfting DeLawder v. Dadson, srpra, at P10, citing Carroll v. Deuy, supra, at

711.
1e Howell v. Hawell (June 7, 2005), Franklin App. No. No. 04AP-436, 2005 Ohio 2798; P25.
tr Layne Y. Layre (June 24,2004), Frantttin App. No. 03AP-1058, 2004 Ohio 3310, P22 (intemal citations omitted).
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more than a mere preponderance, but not to the extent of such certainty as is required beyond a

reasonable doubt as in criminal cases. It does not mean clear and uneqltivocat"t2

If Plaintiff meets her burden of proof, Defendant may then defend the contempt by

showing that he was unable to obey the orders.13 Defendant bears the burden of proof of

showing his-inability to comply by a preponderance of the evidence.la Thus, Defendant must

show he was unable to pay by a greater weight of the evidence:

By "preponderance of evidence" is meant the greater weigbt of evidence. It
.does not meaa that more witnesses have testified on one side than on the other;
in other words, it does not have reference to the number of witnesses testifying,
or the mere quantity of evidence, but to the qnality thereo£ It means simply
that after the testimony of all the witnesses has been weighed, with reference to
their credibility, exactness of memory, and all the circumstances surrounding
their testimony, the evidence of one side outweighs that of the other.t5

If the Court finds that the weight of the evidence is equal, then Defendant has.not met his

burden.lb

The Court does not need to find a purposeful, willing, or intentional violation of a court

order to find a person in civil contempt.17 However, as prcviously stated, before finding a

person in civil contelnpt, the Court must find the person had adequate notice.t$ "Notice is

sufficient when it apprises an alleged contemnor of the charges against him or her so that he or

she is able to prepare a defense.i19

i2 Crross v. Ledjord (I954), 161 Olilo St. 469, 477 (emphasis in original) (intemal citnGon omitted); see also tlfieit v.
Aiten, Franktin App. Nc• 04AP-1341, 2005 Ohio 5993, at P21, ching State Y. Sckiebei (1990), 55 Ohio St.3d 71, 74.
° McEnery v. McEnery (December 21, 2000), Franklin App. No. OOAP-69, +15 (intemnl citations omitted).

Hopson v. Hopson (December 6, 2005), Fmnklin App. No. 04AP-1349, 2005 Olde 6468, P20 (intemal citations
omitted).
15 State v. Doakes (Deceinbbr 14, 2001), Montgotnery App. No. 18811, 2001 Ohio 6984, *9 (intemal citation
omitted).
16 Stvan v. Skeen (1974), 40 Ohio App. 2d 307, 308.
° Pagii v. Pngh, snpra, at paragmph one of the syllabus.
° Sattsom v. Sansom, supra, at P27, citing E. C7eveland v. Reed (1977), 54 Ohio App.2d 147, 150.

19 Sansom v.,Smrsom, strpra, citing E. Cievetand v. Reed, sapra, citing Cincinnalf v Cincinnati Disirict Council 51
(1973), 3$ Ohio St.2d 197, 203.
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C. Attorney Fees

The statutory provision for allowance of reasonable attomey faes means that reasonable

attorney fees shall be based upon the actual services performed by the attomays and upon the

reasonable value of those services.20 The burden is upon the attemey rendering the services for

which he is to be compensated to introduce•into the record sufficient evidence of the services

gerformed to justify reasonable attomey fees in the amount awarded?l Furthermore, it is well-

settled that within the context of visitation enforcement matters an award of attomey fees is

within the sound discretion of a trial court.22

D. Jurisdiction of Juvenile Court to Issue Temporary Orders

Juvenile Rule I3(B)(1) states the following:

(B)(i) Pending hearing on a complaint, the judge or magistrate may
issue temporary orders with respect to the relations and
conduct of other persons toward a child who is tlie subject of
the complaint as the child's interest and welfare may require.

Franklin Local Juvenile Rule 5(D) states the following:

(D) The Judge or Magistrate may require moti.ons for temporary
orders to be submitted and detennined without oral hearing
upon affidavits in support or opposition.

W. DECISION

A. Petitioner's Motion far Contertwpt filed on January 30, 2009

On January 15, 2009, the Court issued an Order granting Respondent's Motion to Set

Aside the Magistrate's Order. The Order also named Peti6oner and Respondent as temporary

shared custodians of the minor child, in which Respondent was designated as "the residential

7" Glimcbel-v. Doppelt,(1966), 5 Ohio App. 2d 269, 1966 Ohio App. LEXIS 497
'' Glimcber v. Doppell,(1966), 5 Ohio App. 2d 269, 1966 Ohio App. LEXIS 497
n Sagan v. Tobtn, (2006), 2006 Ohio App. LEXIS 2447, 2006 Ohio 2602,
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parent for school placement purposes and the decision maker regarding the child's education,

medical needs, etc." In the instant matter, the parties maintained a romantic relationship

throughout the conception process and birth of said child. Therefore, while the Respondent is

the biological parent of the minor clilld, Petitioner is considered a non-parent under Oluo law

because she is not biologically related to the minor child. As noted in the Court's prior Decision

and Judgnient Entr,y filed on Januaty 15, 2009, the Ohio Supreme Court has ruled the following:

In an R.C. 2151.23(A)(2) child custody proceeding between a parent
and a nonparent, the hearing officer may not award custody to the
nonparent without first making a finding of parental unsuitability that
is, without first determining that the preponderance of the evidence
shows that the parent abandoned the child, that the parent contractually
relinquished custody of the child, that the parent has become totally
incapable of supporting or caring for the child, or that an award of
custody to the parent would be detrimental to the child.23

Thus, in the absence of a shared custody agreement and prior to a determination of parental

unsuitability, a same sex partner who is not biologically related to the minor child is not entitled

to shared eustody under Ohio law. For this reason, on January 26, 2009 the Court modified the

January 15, 2009 Order by removing the shared custodial langnage and naming Respondent as

the legal custodian and residential parent of the minor child. On January 30, 2009 Petitioner

filed a Ntotion for Contempt contending that Respondent violated the previous Order of January

15, 2009. However, the only notice that Respondent had up unlil this point in time was of an

invalid order which therefore could not be violated. It is for this reason, that the Court finds that

Petitioner's Motion for Contenipt filed on January 30, 2009 is moot.

B. Petitioner's Motion for Cmetempt filed on Tebruary 5, 2009

As mentioned above, in a Modified Order filed on January 26, 2009, the Court amended

the language of the temporary order pursuant to Civil Rule 60(A). Civil Rule 60(A) is a vebicle

x31n re Perales, (1977), 52 Ohio St. 3d 89
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wliereby errors or omissions by the court may be corrected at any time by the court's own

initiative or on the motion of any party and after such notice, if any, as the court orders.24 As the

prior order was invalid, the Court properly used Civil Rule 60(A) to correct the January 15a'

Order, effectuating a valid Modifzed Order. Following the Modified Order, the Petitioner filed a

Motion for Contempt on February 5, 2009. In her second contempt motion, Petitioner merely

restated the same reasoning and violations as in her prior modon for contempt, as well as added

the most current violation at the time which occurred on Monday, January 26, 2009. Thus,

Petitioner did not specifically state in her February 5, 2009 motion that any violations occurred

after 7anuary 26, 2009.

However, when appearing before the Court on May 26, 2009, Petitioner did express that

Respondent had continued to violate the 14lodified Order. Pursuant to the ModtJted Order,

Petitioner was granted possession "every Monday 8am to 8pm and every Wednesday 5pm to

8pm." The Petitioner was also granted possession "[e]very other Friday from 5:00pm until

Monday 8:00am." ]n this, Petitioner's alternate weekends were to commence January 22, 2009.

As to holidays, in odd numbered years, Petitioner is to have "Spring Break, Memorial Day,

Labor Day, and the first half of Winter Break." At the May 26, 2009 hearing Petitioner

explained that, since the Court issued the Mod jied Order, Respondent has refused to give

possession of the minor child to Petitioner on alternate weekends for the times specified in the

order, as well as on the Spring Brealc and Memorial Day holidays.25 Accordingly, Petitioner's

Motion fat• Contenipt filed on February 5, 2009 was in regards to Respondent's on-going

defiance of the Court's orders. Pe6tioner filed the February 5a' contempt motion as a result of

Respondent's refusal to allow Petitioner time with the minor child on altemate weekeuds as

74 Civil Rute 60(A)
ss This is evidenced byPetitConer'sExllibit C, email dated Mnrch•31, 2009; See also Petitianer'sExhibit A,
Calendar ofMissed Visitntion
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ordered by the Court.26 Specifically, Respondent had only allowed Petitioner time with the

minor child every other Friday from 6 p.m. until Saturday 6 p.m., rather than every other Friday

from 5:00 p.m.,until Monday 8:00 a.m. as ordered by the Court. Furthermare, Petiftoner then

added Respoudent's most recent violations regarding the holiday time provisions when

appem•ing at the hearing on May 26, 2009.

Pursuant to Ohio law, a court may consider the months in which the contempt continued

to occur after the date of the filing of the motion.Z' In Leuvoy v. Leuvoy, the Court found that

requiring a party to repeatedly file motions for contempt up to the eve of trial for a continuing

contempt maltes little sense when the principles of judicial economy are considered.28 It is for

this reason that Petitioner was not required to file an Amended Motion for Contempt every time

Respondent chose to repeatedly violate the order. In the instant matter, Respondent had notice

that Petitioner was aslcing for a finding of contempt based on her denial of Petitioner's time with

the minor child. Petitioner's February 5, 2009 contempt motion clearly stated that Respondent

denied Petitioner time.with said child. At this point in tlme, Respondent was put on notice that

there was a Modifted Order in effect and that Petitioner had filed a Motion far Contempt as a

result of Respondent's failure to abide by court orders, Moreover, Respondent was properly

served with notice of the show cause hearing schedule for May 26, 2009. However, despite such

notification, Respondent conEinued to disregard the Coart's orders, as well as Peti6oner's

contempt tnotion, and further denied Petitioner holiday tlme with the minor ehild 29 As

Respondent continued to intentionally violate the Court's orders, this Court agrees with the

w This is evidenced by a letter subntitted by Respondent's Counsel speciBeally stating that Petitioner will not be
nllowed to have the minor child for the weekend nor on Monday, Januory 26, 2009. See Petitioner'sExbibit B, filed
on Janunry 30, 2009,
n Leuvoy v. Letnvoy, (May 25, 2000), 10" Dist. No. 99AP-737

Leavoy v. Lettvoy, (May 25, 2000), l0'h Diet. No. 99AP-737
29 See Pelitioner'sCxhibitA, Calendar of Missed Visitation
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Court's reasoning in Lt:uvoy and finds that in the face of continuing contempt a party is not

required to repeatedly file motions for contempt up to the eve of tdal as such a requirement

would go against the principles of judicial economy. To require Petitioner to file a new

contempt motion each alternating weekend when she was denied for a period of five months

would nnnecessarily inundate the court with redundant contempt motions. Therefore, taking into

consideration the months in which the contempt continued to occur after the date of the filing of

Petitioner's contempt motion, the Court finds that the continuous denial of visitation is sufficient

for a finding of contempt against Respondent.

The following three elements must be established for a finding of civil contempt: "(t) a

prior order of the court, (2) proper notice to the alleged contemnor, and (3) a failure to abide by

the court order."30 The alleged contemnor is entitled to due process, which requires "that a

person accused of contempt must be affordcd adequate notice of the allegations, time to prepare

a defense, and an opportunity to be heard before any sanction is imposed.i31 Herein, the Court

issued a Modified Ot'der requiring Respondent to allow Pe6tioner time with the minor child.

Respondent was properly served with the Modifeed Order. However, Respondent went on to

repeatedly deny Petitioner time with the minor child and thus, failed to abide by the Coutt's

orders. Accordingly, Respondent was then properly served' with Petitioner's Motion for

Contempt and a Notice of Hearing to Show Catrse.72 At such time, Respondent was provided

adequate notice of the allegations, time to prepare a defense, and an opportunity to be heard at

tire May 26, 2009 hearing. Despite such not3ce, Respondent continued to violate the Modified

Order. At the May 26, 2009 hearing, Respondent admitted to limiting Petitioner's visitation

"Hmvetf v. HotveH (June 7, 2005), Franklin App. No. No. 04AP-436, 2005 Otio 2798, P25.
".Layne v.'Layme (June 24, 2004), Franktin App_ No. 03AP-1058, 2004 Ohio 3310, P22 (intemel ciWtions omitted).
"See Cert(Rad Mait Receipt, Fled on Februury 9,2009
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thne during the altemate weekends and denying holiday time which was awarded to Petitioner in

the Modified Order. It is for this reason that the Court finds Respondent in contempt.

C. Jurisdiction of Juvenile Court to Issue Temporary Orders

The Court now tums to Respondent's Motion to Dismfss Piu•suant to Qhio Civil Rule

12(B)(1). It is the position of the Respondent that it was not within this Court's jurisdiction to

award visitation to Petitioner, an unrelated third party without any custody agreement.

Respondent argues that this Court does not have jurisdict9on to issue such visitation orders in

matters involving non parents where tlre proceeding is not a divorce, dissolution, annulment or

child support proceeding. Therefore, Respondent maintains that the Court does not have the

power to find Respondent in contempt.

However, this Court has authority to issue temporary orders allowing non-parent

visitation under Ohio Juvenile Rule 13(B)(1) and Franklin Local Juvenile Rule 5(D). According

to these sections, the Juvenile Court has iurisdiction to "issue temporary orders with respect to

the relations and conduct of other persons toward a child who is the subject of the complaint as

the child's interest and welfare may require."33 Thus, the Rule does not restrict the Court's

authority to issue temporary orders only with respect to parents or relatives of the child.

Moreover, Local Juvenile Rule 5(D) provides that "tbe Judge or the Magistrate may require

motions for te3nporary orders to be subinitted and determined without oral hearing upon

affidavits in support or opposition."34 Thus, a trial court is granted broad discretion in issuing

temporary orders. The Court therefore finds that the Franklin County, Ohio, Court of Common

Pleas, Juvenile Division has jurisdiction to issue temporary visitation orders in this case.

" Ohio Juvenite Rule 13(B)(1)
14 Franldin Local Juvenile Rule 5(D)
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Pursuant to Ohio Juvenile Rule 13(S)(1), before making sucli temporary orders the Court

must take into consideration the child's interest and weifare. Herein, there is no evidence of

harm as it relates to Petitioner's visitation with the minor clu7d. Instead, Respondent has often

trusted Petifioner to take care of the minor child on several occasions. When appearing before

the Court on May 26, 2009 the Respondent admitted that, at times when Respondent would

travel out of town, the minor child would stay with PeGtioner. Respondent also adnutted that she

would often have Petitioner pick up the minor child from daycare if she was unavailable to do so.

Finally, as already mentioned in the Court's prior Decision and Judgment Entry 5led on January

15, 2009, pursuant to Ohio Revised Code §2151.23(A), the Juvenile Court has exclusive, original

jurisdiction to detennine the custody of any child not a ward of another court of the state,

including hearing. and determining custody issues relating to this matter.35 Olvo's extensive set

of case law regarding such custody disputes illush•ates the ability of the non-parent to prove a set .

of facts which would entitle them to custody rights. Pursuant to In re Perales, a parent may be

found unsuitable upon a fact-based determination of a parent's contractual relinquishment of his

or her custodian rights'6 Thus, should the Court determine that Respondent had consented to a

change in custody or relinquishment of sole custodial rights, the Court recognizes that any

actions taken by Respondent to deny Petitioner visitation with the minor child could be

detrimental to the child. In a circumstance wbere a child has been placed by his or her parent in

a living situation wherein the child develops a relationship with a non-parent, the child's best

interest will more likely than not be affected by the unilateral decision of the legal parent to

discontinue or limit the relationship with the non-parent. This is most certainly true with the

facts presented in this case wherein there is no evidence of abuse or neglect at the hands of the

J5 Ohio Revised Code §2151.23(A)(2) .
34 In rePerales, (t977), 52 Ohio St. 3d 89
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non-parent. It is for this reason that the Court fmds it is in the child's best interest for Petitioner

to maintain a reiationship with the minor child by means of visitation during pendency of this

matter.

D. Attorney Fees

As to the matter of attorney fees, the Court finds that Petitioner neglected to properly

submit evidence concerning the attomey fees she incurred. When the parties appeared before the

Court on May 26, 2009, Petitioner failed to present any evidence as it relates to the amount of

attomey fees she has sustairied as a result of Respondent's acts of contempt. Following the

hearing, Petitioner filed a Supplemental Afidavit Regarding Petitiorier's• Attorney Fees on May

27, 2009. As the evidence put forth in Petitioner's Supplemental Affidavit was not presented at

the time of tbe hearing, it is not properly before the Cotut. Therefore, the Court will not consider

Petitioner's Supplemental Affidavit as evidence of costs arising out of the contempt proceeding.

1V. CONCLUSION

The Court bas thoroughly reviewed the parties' motions, the testimony and evidence

presented, the entire file, and the applicable law. Pursuant to its careful review, the Court finds

that Petitioner's Motion for Contempt filed on 7anuary 30, 2009 is not well taken. Therefore,

Respondent's Motion to Dismiss Petitioner's Contempt Motion ofTanuary 30, 2009 filed on May

18, 2009 is GRANTED.

Additionally, the Court finds that PetiGoner's Motion for Contennpt filed on February 5,

2009 is well taken. Accordingly, the Court hereby GRANTS the same and ORDERS the

following:

Respondent is sentenced to three (3) days of incarceration in the Franlclin County

Correction Center suspended on the condition she purges herself by obeying the current
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periods. As Petitioner has been denied eight (8) days during her weekend time visitation

periods and nine (9) days during Spring Break, Petitioner shaII have possession of the

minor child every weekend from July 10, 2009 through September 20, 2009. In addition,

as Respondent has denied Petitioner the Memorial Day holiday, Petitioner shall have

possession of the minor child for the Fourth of July weekend.

IT IS SO ORDERED.
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
DIVISION OF DOMESTIC RELATIONS AND JUVENILE BRANCH

In The Matter of the Custody of : Case No.: 08JU-09-13321
RILEY ANNE WARREN,

Minor Child : JUDGE KIM A. BROWNE

ELIZABETH WARREN Magistrate Darrolyn Krippel
Plaintiff,

v.

NANCY SCOTNEY
Defendant.

JUDGMENT ENTRY

Tcause came before the Court on November 2, 2009, upon the Motion of

GN c . Plaintiff EI16abeth Warren filed June 30, 2009 to dismiss the Complaint to Establish Joint

-cust^dy Pliit for Minor Child, Defendant Nancy Scotney's Memorandum Contra dated

_J^Ly 20&, and Plaintiff's Reply dated October 2, 2009. Plaintiff appears
o

rWres^ted by Attorney Gary Gottfried, and Defendant appears represented by

Attorneys LeeAnn M. Massucci and Camilla B. Taylor, who was admitted pro hac vice

from Illinois.

Plaintiff and Defendant entered into a domestic partnership in California in 2005.

Plaintiff gave birth to the minor child, Riley Anne Warren, on November 11, 2005.

Defendant completed a second parent adoption of Riley in 2006, wherein a person who

is biologically unrelated to the child is allowed to adopt the child while the biological

parent still retains her parental rights. Once the adoption is completed, California

recognized both Plaintiff and Defendant as the legal parents of Riley Anne Warren.

The parties moved to Ohio in 2006. They began to experience trouble in their

relationship in late 2006, and those problems persisted and increased over the next two

years. The parties separated in the summer of 2008. Riley continued to reside with the

Plaio.tiff_f:olio:wing-the.separ-ation-,-whfle Defendant continued to spend time with Riley.
YO'lil3t,r€9^'ki'`'rt;;;irfFE:z';;il^ V;Si .̂.t€aR€t^€s
G1li^iCr^'st^R? BT, tlFr ^PFAs tJlkt?i9ER
P#1S B,.a.ti Qa.M u1B' 36$E

P€10€^,!{Glf^z'iisr€zi9t^^STAi§G? A-50
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Following the end of the parties' reiationship, the parties filed a Complaint to

Establish Joint Custody Plan for Minor Child on September 30, 2008. In that motion,

the parties alleged that Elizabeth Warren is the biological mother of Riley and that

Nancy Scotney is also a legal mother of Riley as the result of her stepparent adoption in

California. The parties then jointly requested that the Court make orders regarding a

specific parenting schedule. On October 7, 2008, the parties entered into an Agreed

Interim Order regarding parenting time and an Order Appointing a Guardian Ad Litem.

A hearing on February 24, 2009 is continued for the GAL to conduct home visits and an

investigation. On March 26, 2009, the parties filed a Second Agreed Interim Order

regarding holiday schedules and subsequent parenting time, as well as counseling, day

care and drug screens. On June 30, 2009, Plaintiff filed a Motion to Dismiss the

Complain to Establish Joint Custody Plan for Minor Child. On July 14, 2009, the parties

entered into a 3d Agreed Interim Order providing for summer parenting time and

traveling permissions. On July 24, 2009, Defendant filed a Memorandum Contra to

Plaintiff's Motion to Dismiss and on October 2, 2009 Plaintiff filed a Reply. The matter

has a record hearing on November 2, 2009.

APPLICABLE LAW

A trial court is granted broad discretion in deciding custody matters. It is well

settled under Ohio law that a juvenile court may adjudicate custodial claims brought by

persons considered non-parents at law. In re Hockstok, (2002), 98 Ohio St. 238.

Pursuant to ORC 2151.23(A)(2), the Juvenile Court has exclusive, original jurisdiction

to determine the custody of any child not a ward of another court of the state, including

custody between parents and non-parents. The Court in In re Bonfield (2002), 97 Ohio

St. 3d 387 at 394, states that, "[t]his exclusive responsibility to determine the custody of

any child not a ward of another court of Ohio cannot be avoided merely because the

petitioner is not a"parenY' under ORC 3109.04." As it stands today, there is no

provision of the Ohio Revised Code that provides a standard for a juvenile court to apply

in determining custody disputes that fall within the jurisdiction of ORC 2151.23(A)(2).

Fortunately, Ohio has developed case law which provides a framework to guide juvenile
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courts in this process. Specifically, In re Perales (1977), 52 Ohio St.2d 89, continues to

control actual disputes between parents and nonparents under ORC 2151.23(A)(2).

It is a parent's fundamental right to make decisions about the care, custody and

control of their children, and that right is protected by the Due Process Clause of the

Fourteenth Amendment to the United States Constitution. In re Perales (1977), 52 Ohio

St. 2d 89 at 96 citing Meyer v. Nebraska (1923), 262 U.S. 390. Because parents have

constitutional custodial rights, any action by the state which affects this parental right,

such as granting custody of a child to a nonparent, must be conducted pursuant to

procedures that are fundamentally fair. In re Hockstok (2002), 98 Ohio St.3d 238.

Specifically, the Ohio Supreme Court in Perales has held:

In an R.C. 2151.23(A)(2) child custody proceeding between a parent and
a nonparent, the hearing office may not award custody to the nonparent
without first making a finding of parental unsuitability that is, without first
determining that the preponderance of the evidence shows that the parent
abandoned the child, that the parent contractually relinquished custody of
the child, that the parent has become totally incapable of supporting or
caring for the child, or that an award of custody to the parent would be
detrimental to the child.

If a court concludes that any one of these circumstances describes the conduct of a

parent, the parent may be deemed unsuitable and, that state may infringe upon the

fundamental parental liberty interest of child custody. In re Hockstok, ibid.

A parent may be found unsuitable upon the determination of a parent's

contractual relinquishment of her custodial rights. The Ohio Supreme Court in Mastitto

v. Mastitto (1986), 22 Ohio St. 3d 63, held that "[w]hether or not a parent relinquishes

rights to custody is a matter of fact, which, once determined, will be upheld on appeal if

there is some reliable, credible evidence to support the finding." Ohio courts do not

require that a parent's agreement to relinquish custody be in writing. Clark v. Bayer

(1877), 32 Ohio St. 299. Instead, a parent's actions or words may relinquish their

custodial rights. Clark, ibid. A parent's actions or words may illustrate that the parent

had consented to a change in custody. Miller v. Miller (1993), 86 Ohio App. 3d 623, at

626. Such a finding is based upon the facts of each case, which are presented at

trial through testimony and other evidence brought before the court.
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If a court finds that the parent has relinquished custody and has made a

determination of unsuitability, the parent must then meet the standards of ORC

3109.04(B), the "best interest of the child" test. Miller, ibid. At such time, focus shifts

from the rights of the parents to the rights of the child. A child's rights are effectuated

through the use of the best interest of the child standard. This is a weight of the

evidence question, and if the judgment of the trial court is supported by competent

probative evidence, the reviewing court must affirm the decision of the trial court. Miller

at 627.

ANALYSIS

This Court has authority to consider this custody matter under ORC

2151 _23(A)(2). This section gives the Juvenile Court the exclusive, original jurisdiction

to determine the custody of any child not a ward of another court of the state, including

hearing and determining custody and parenting time issues relating to this matter. As a

trial court is granted broad discretion in deciding such custody matters, this Court

therefore find that the Franklin County, Ohio, Court of Common Pleas, Juvenile Division

has jurisdiction to determine the custody matters in this case.

The Court now addresses the Motion of Plaintiff to dismiss the Complaint to

Establish Joint Custody Plan for Minor Child. Plaintiff claims that Defendant cannot be

recognized as Riley's legal parent and argues that Ohio is not required to give full faith

and credit to the California adoption because, Plaintiff alleges, it is contrary to the public

policy of Ohio prohibiting same-sex couple adoptions. However, this Court need not

consider whether it will give effect to this allegedly prohibited adoption. Pursuant to

Perales, this Court must consider whether Plaintiff, by word or action, has contractually

relinquished her custodial rights. If Defendant can prove by a preponderance of the

evidence that Plaintiff s words or actions illustrated that Plaintiff had consented to a

change in custody or a relinquishment of sole custodial rights, Defendant may be

entitled to relief. The Court points out that both parties have stated that Plaintiff and

Defendant lived together during the time that the minor child was born and that they

continued to cohabit for several years after the birth of said child. In addition, both

parties acknowledge the "second parent adoption" from California. The Court finds that,
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pursuant to Perales, a hearing must take place in which Defendant will have the

opportunity to prove a set of facts which may entitle her to custody rights.

The Court has thoroughly reviewed and considered all the documents filed by the

parties, the arguments of counsel, the entire file, and the applicable law. Based upon

the careful consideration of the foregoing presented in the instant case, the Plaintiff's

Motion to Dismiss is deemed NOT WELL TAKEN, and the same is hereby DENIED.

IT IS SO ORDERED!

Copies to:

Gary J. Gottfried (#0002916)
Gary J. Gottfried Co., L.P.A.
608 Office Parkway, Suite B
Westerville, Ohio 43082
Attorney for Plaintiff

LeeAnn Massucci (#0075916)
580 South High Street, Suite 150
Columbus, Ohio 43215
Attorney for Defendant

Camilla B. Taylor
Lambda Legal Defense and Education Fund, Inc.
11 East Adams, Suite 1008
Chicago, Illinois 60603
Attorney for Defendant

Magistrate Krippel

PRAECIPE: TO THE CLERK OF COURTS Pursuant
to Civil Rule 58(B), you are hereby instructed to
serve upon all parties not in Default for failure to
appear, notice of the Judgment and its date of entry

I upon the lournai.
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COURT OF COMMON PLEAS, JUVatJILECDURT DIVISION
CUYAHOGA COUNTY, OHIO

SSOlorran
INTHE MATTER OF- 0- . LAPIANA CASE NO cu071o136,v- U j

JUDGE: Krfsftn W.Bweeney
JUDGE: Jeny Hayes by Assignment

Joumal Entrv

Rita Goodman
Petitioner

vs

Siobhan La Piana
Respondent

This matter came before the Honorable Jerry L. Hayes, Judge by Assignmant for hearing on this
9s' and 10th day of June, 2008 and this 10s' dav of July 2009 on which date the matter was
conctuded. Rita Goodman, Petitioner, was present represented by Attomey Pamela J.
MacAdams and Siobhan LaPiana, Respondent, was represented by Attomey John E.
Schoonover and Attomey

Katherine A. Friedell. Attorney John V. Heutsche, Guardian ad Litem for the minor chiidren was
also present.

Testimony was taken from Petitioner Rita Goodman, Respandent Siobhan La Piana, Rachael
Goodman, Mother of Petitioner, Dr. Meryl Soto-Schwartz, Marko Lukowsky and the Guardian ad
Litem, Attorney John Heutsche. Echibits were offered and received and final arguments were
submitted to the Court by written memoranda.

John V. Heutsche bresented his Motion for Guardian ad litem fees in the amount of $22.500.00
to be assessed to the parties. The court, foilowinotocat Rule 17(D), determined that the
Guardian ad litem fees were reasonable and necessary and should be assessed to the parties
eoually, as follows: $11,250.00 to Petitioner and $11 250.00 to Respondent.

The matter before the Court is the allocation of parental rights between Rita Goodman,
Petitioner, and Siobhan La Piana, Respondent.

The two women were invoived in a same sex relationship which began in the early 1990's and,
with minor interruptions, continued until 2001. During the course of this relationship, two chitdran
were born to Siobhan La Piana. Solomon J. La Piana was born April 26, 1997, and Jack K. La
Piana was bam on May 17, 2000.

Counsel for the Petitioner states In her written memoranda of final argument that "Lesbians
never become parents by accident." In fact, ther@ was great deal of planning. Slobhan was
seleoted to be the biological mother In recognition of the age differences between the two
women. They selected a donor for artificial insemination who was Jewish, of Russlan and Polish
backgraund and who shared the artistic interest of both woman. Both boys have the same
donor.

( Pagelaf4)
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donor. -

During the nearly 10 year relationship belween the two women all the evidence indicates they
functioned as a family unit. The boys were named after Rita's family members. They celebrated
birthdays and holidays as any famlly would and the boys carried Goodman as their last name.
(the Respondent unilaterally changed both of the minor children from Goodman to LaPiana). In
fact, the two women even entered into a written agreement to "Joint3y

Raise our Child" (Jack was not yet born).

The two women, however, never held a ceremonial marriage and Petttioner never attempted
adopt the two boys (not permitted in Ohio but possible in other states).

The relationship ended In 2001, but the Petitioner continued to enjoy a significant involvement.
in the lives of the two boys_ That involvement, however, changed significantly when Siobhan
became involved in a heterosaRual relatiornshipwith Marko Cukowsky: The relationship between
Rita Goodman and the two boys became more arid more restricted as Siobhan's new
partnership blossomed.

Having determined that she would eventually be shut out of the lives of the two boys, Rita
Goodman turned to the Courts seeking an Order of Shared Parenting and/or a Companionship
Schedule. The position of Respondent Siobhan La Piana is that, as the biological mother, she,
and she alone has a fundamental right to make the decisions regarding the care, custody and
control of her children. She argues that Petitioner is seeking rights that are afforded only to
married couples and, furthermore, seeks an involvement with the children exceeding that which
would be granted to couples formerly married.

Respondent cites the Marriage Protection Amendment Act as standing for the proposition that
Petitioner Goodman has not standing or legal status regarding the chitdren. In additlon,
Respondent cites In re Cheyenne Madison Jones (2002; Mfaml County) 2002 Ohio App. Lexis 2269,
(non blologicat partner cannot be a parent within meaning of R. C. 3109.04 and not entitled to
award of parental rights) Troxel v. Granvlle, (2000), 530 U.S. 57, (F.ourteenth Amendment

protects rights of parent to make decisions regarding the child), ln re Bonfield (2002),Ohfo sf. 3rd
218 (non biolcglcal party has no standing to assert custody), and Liston V. Py/es (1997 Franklin
County), 1997 Ohio App. Lexis 3627 (non biological partner had no standing to bring child support
motion).

Petitioner Rita Goodman argues that she is as much a"mom' to these two boys as is Slobhan
La Piana. Her written memoranda states:

"...Rita is just as much mom as Slobhan is to these boys. On Mother's Day (P Ex. 17) they
make two cards, one for each mother. When they illustrate fnmly the illustration contains Rita,
Siobhan and the boys (P Ex. 14). When they do school projects related to mother and family,
they reference Rita as mother (P F. 14). When they do school projects related to mother and
family, they reference Rita as mother (P Ps 15,16, 16, 19, 32). When the schools camps,
community, temple and medical personnel reference these women, both are lised as mother (P
Ex_ 20-24).

Petttioner argues that one of the most critical pieces of evidence in favor of Pelitionei's position
Is the agreement to "Jointly Raise our Chtld" which Rita Goodman and Siobhan La Piana
executed at the time of the first child's birth. The agreement was followed by both parges and

( Page 2 of4^
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used to help raise both of the minor children.

Petitioner suggests the agreement accompanied by the actions of the two-parties constitute
waiver of Siobhan's exclusive right to parent the children and, in fact, relinquished a part of that
time io Rita Goodman.

Counsel for the Petitioner argues that the controlling legal preoedent Is found in the cases of
In re: Bonfiefd (2002), 96 Ohio St 2d 218, and fn re; Perafes (1977) 52 Ohfo St 2d 89_ PeGtioner
suggests that the Ohio Supreme Court in Bonfield holds that a Juvenile court has the jurisdiction to
adjudicate a claim for shared custody pursuant to R.C. 2151.23 (A)(2) and that such exclusive jurisdiction
cannot be avoided meanly because an applicant Is not a"pamnt" under R.C. 3109_04. Petitioner also
argues that In re: Fairchiid (2002). Franklin County No. 01 JU-03-2542), states that:

"...it Is well settled law that 'parents who are suitable' persons have a'paramounP right to custody
of their minor children unless they forfeit that richf by confract....... "(Emphasis added).

Petltloner further argues that if a finding of unsuitability is necessary, a finding of confractua
relinoufshment afcustodv Is sufficient to show unsuitabllity. Perales, 52, Ohio St 2d at 98.

After a full consideration of the testimany of the parties, an examination of the exhiblts, a review ofihe
applicabte law and a review of the written arguments of counsel, It is ORDERED, ADJUDGED, and
DECREED that

1. Respondent Siobhan La Piana shall be named residential parent and legal custodian for the minor
children, Solomon J. Lapiane and Jack K. La Plana. '

2. All decisions mgarding- religion, physician selection, medical treatment, and school selection shall
be made by the residen6al parenL

3_ Petitloner Rita Goodman shall be entftled to notification of school events and activitles and shall be
entitled to reports of the boys ecademic progress and Respondent Siobhan La Piana shall provide her
with the same. Rtta Goodman shall be en6Eled to attend all school acl'rvities end events with the exception
of parent/teacher conferences.

4. Petitloner Rita Goodman shall be entitled to the following campanionshipfvisitation schedule:
A. Every otherweekend from Friday evening at 5:00 pm (earlier by agreement) untlt Monday

moming. During school periods Petitioner will deliver the children to school. During non school times
Petlgoner will deliver the children to Respondents residence by 9;00 am.

B. Petitionerwili have visitation one evening aweek. During non schoot times it shall be
ovemight. During school times It wlil be from 5:00 pm unill 8:00 pm. Petitioner will plck up the children at
an agreed upon.exchange point pnd Respondent will collect the children at the end of visitaBon at the
samd locatlon. Unless othanvisa agreed, the weekday visits will take place on Wednesday.

C. When Gmes of special meaning occur the parlles will adjust the visitation and schedule and
make up time any time missed.

0. Pe6goner may have three uninterrupted weeks of summervisita6on or may, by agreement,
break up the weeks. Notice shall be given by PetiBoner to Respondent at least 30 days In advance by
certiried mail.

E. Visitation may be expanded by agreement of the parifes.
F. The Petitioner and the Respondent shail shere the fees of the guardian ad litem equally and

each shall oay to the guardian ad litem $11 250 DO The oartles shall be responsible for oavment of their
own atfomey fees.

G. Should either the Petitioner or the Respondent elect to leave the jurisdiction of the
Court notice shall be provided to the other party. Nothing In this requirement ls intended to Indicate that
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A-57

Z^



permission shall be withheid.
H. The duties of the appointed guardian ad ltem shall terminate with the filing of this judgment.
1. Any motions still pending and not specifically addressed by this Judgment Entry shall be

dismissed.

The Court suggests that Petittoner may wish to contribute financtally to the support of the minor children.
A special bank accourit should be opened and all child related payment should be made from that
account to avoid later disputes.

tt Is so Orderedi

Deie: July .2004

(Page 4 of 4 )
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