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judgment is attached hereto.

This case is one of public or great general interest.

Respectfully submitted,

RebeccgA. Kopp (0077332)
Portep’Wright Morris & Arthur LLP
925Fuclid Avenue, Suite 1700
Cleveland, Ohio 44115

(216) 443-5000

Fax No. (216) 443-9011

COUNSEL FOR DEFENDANT-APPELLANT
BRIDGEWAY, INC.



PROOF OF SERVICE

I certify that a copy of this Notice of Appeal was sent by ordinary U.S. mail this
Z day of July, 2010 to:

Gordon J. Beggs

Kenneth J, Kowalski (0024878)
Employment Law Chinic
Cleveland-Marshall College of Law

2121 Euclid Avenue, LB 138

Cleveland, Ohio 44115-2214

COUNSEL FOR PLAINTIFF-APPELLEE
MARY H. WILLIAMS

Laurel Blum Mazorow

Assistant Attorney General

Health and Human Services Section
Unemployment Compensation Unit
State Office Building, 11™ Floor
615 West Superior Avenue
Cleveland, OH 44113

COUNSEL FOR DEFENDANT-APPELLEE
DIRECTOR, ODJFS

CLEVELAND/396451 v.01



Court of Appeals of Ohio

EIGHTH APPELLATE DISTRICT
COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
No. 93594 |

MARY H. WILLIAMS
PLAINTIFF-APPELLANT

" DIRECTOR, OHIO DEPARTMENT OF JOB AND
FAMILY SERVICES, ET AL.

DEFENDANTS:APPELLEES

JUDGMENT:
REVERSED AND REMANDED

Civil Appeal from the
Cuyahoga County Court of Common Pleas
- Case No. CV-681453
BEFORE: McMonagle, J., Kilbane, P.J., and Jones, dJ.
RELEASED: May 20, 2010

JOURNALIZED:



DY KL R ¥ T T om -

VR R R

I OETIVH SEIIOO

wod IESNMO0G O

ATTORNEYS FOR APPELLANT

Gordon J. Beggs

Kenneth J. Kowalski
Supervising Attorneys
Ashleigh B. Elcesser

Legal Intern

Employment Law Clinic
Cleveland State University
2121 Euclid Avenue, LB 138
Cleveland, OH 44115

ATTORNEYS FOR APPELLEES

Director, Ohio Department of Job and Family Services

| Richard Cordray

‘Ohio Attorney General

Laurel Blum Mazorow

Assistant Attorney General

State Office Building, 11™ Floor ANNOUNCEMENT OF DECISION
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Porter, Wright, Morris & Arthur LLP
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N.B. This entry is an announcement of the court's decision. See App.R. 22(B) and
26(A); Loc.App.R. 22. This decision will be journalized and will become the judgment
and order of the court pursuant to App.R. 22(C) unless a motion for reconsideration

with supporting brief, per App.R. 26(A), or a motion for consideration en banc with

supporting brief per Loc.App.R. 25.1(B)(2), is. filed within ten days of the

announcement of the court's decision. The time period for review by the Supreme

Court of Ohio shall begin to run upon the journalization of this court's announcement
of decision by the clerk per App.R. 22(C). See, also, S.Ct. Prac.R. 2.2(A)(1).



CHRISTINE T. McMONAGLE, J.:

Plaintiff-appellant Mary H. Williams appeals the trial court’s judgment
affirming the Review Commission’s decision in this administrative appeal after
finding that the Commission’s decision was noi; unlawful, unreaisonable, or
against the manifest weight of the evidence. We reverse' and remand.

In October 2006, Williams began workmg for defendant appellee" |
Bridgeway, Inc. as a residential social worker. In January 2007, Williams was
iJromoted to a residential program manager. The promotion was condltioned
upon Williams becoining a licensed ind_ependent social worker (‘LISW”) within
16 months of the promotion, or by May 2008. Williams signed a 1ettei" of
appointment, which inclu(ied the liqensing requirement.

| Williams was scheduled to sit for the exam in April 2008, but because of
a health issue Shé received an extension until June 2008 to take the exam. She
did not pass the exam, however,' and was terminated from Bridgeway.for failing
to become a LISW within 15 montlis.

 Williams filed for unemployment compensation. The Director disallowed
her claim, finding that she had been discharged for just caiise. Williams

appealed, and on redetermination, the Director affirmed the initial

ihe was not eligible to take the test again for 90 days.



2-
determination. Williams appealed again and the case was transferred to the
Review Commission.

A hearing officer from the Commission affirméd the Director. The officer
found that under the letter of appointment, Williams stipulated that she was
required to pass a LISW exafn within 15 months, and that passing the exam was
a term and condition of employménf. The officer further noted that Williarﬁs
| had taken the éxam at t.he‘end.l of the 15-ﬁlonth term, faﬂéd it, and did not have
- gufficient time to retake if. Moreov_ér, thé ofﬁ(_:e.r noted, inresponse to Williams’s |
cléirﬁ that she was treated differently fr.om two other residential p-ro_grarﬁ
managers who did not have the LISW certification, that one had been in tlﬁe
position for 13 years and the other for 5 years. The officer justified the differing
requirements stating that, “[i]t is not uncommon to have employers increase the
educational pre-requisites in order to be hired or maintain employ.ment.’.’

Williams filed a request for review before the Unemployment
Compensation Review Commission, but the request was denied and -she
appealed to the common pleas court. The court found that the decision of the
Commission was not unlawful, unreasonable or against the manifest weight, and
affirmed the Commission’s decision. She now raises two assignments of error for

our review.
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In her first assignment, Williams contends that the Review Commission’s
decision was unléwful, unreasonable, or égainst the manifest weight of the
'evidénce. Inthe second assigﬁment, she contends that the Review Commission’s
was against the manifest weight of the evidence because Bridgeway’s licensing
requirement was not fairly applied. .We consider | these two ihterrelated_
as__signments of error together.

R.C. 4141.282(1—1) sets forth the scope of review in unemploymeﬁt
compensation casés_. Pufsuant to this section, the trial court may only reverse.
the .R.eview' Commission’s deéi_sion ifit is “unlawfui, unreasonable, or against the
manifest weight of the evidence.” Id.; see, also, Tzangas,. Plakas & Mannos v.
Ohio Bur. of Emp. Servs, (1995), 73 Ohio St.3d 694, 696, 653 N.E.2d 1207. When
we review the trial court’s decision, we apply the same standard. Id. The Ohio
Supreme Court has explainéd that the resolutioﬁ of factual questions is chiefly
within the Review Commission’s scope of review. Id., citing Irvine v.
Unemployment Comp. Bd. of Reu..(1985), 19 Ohio St.3d 15, 17-18, 482 N.E.2d
587, 590. If the _reviewirig court finds evidence in the record to support the
findings, then the court cannot substitute its judgment for that of the Review
Commission. Durgan v. Ohio Bur. of Emp. Servs. (1996), 110 Ohio App.3d 545,
551, 674 N.E.2d 1208, citing Wilson v. Unemployment Comp. Bd. of Rev. (1984),

14 Ohio App.3d 309, 310, 471 N.E.2d 168.
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The purpose of the Unemployment Compensation Act is to provide
financial assistance to persons without employment through no fault of their
own. Salzl v. Gibson Greeting Cards, Inc. (1980), 61 Ohio St.2d 35, 39, 399
N.E.2d76. R.C.4141.29 establishes the criteria for eligibﬂify for unemployment
compensation beneﬂts. Pursuant to R.C. 4141.46, this provision must be
liberally construed. Uhder R.C. 4’_141.29(D)(2)(a)., no _individﬁal inay be p:aid
benefits if the indiﬁdual has been discharged for just cause in conneétion Wif;h
the i.ndiVidual’s work.

“Traditionally, just cause,._in the statutory sense, is that Which, to an
ordinarily intelligent person, is a justifiable reason for doing or not doing a
particular act.” Iruvine, supra at 17. The determination of whether “Just cause”
exists depends upon the uniQue considerations of each particular caée and each
case must be considered on its particular merits. Id.

Some courts have recognized that “[tlhere is a distinction between the
violation of a company rule or policy, which may warrant discharge of an
employee, and ‘the further degree of misconduct or fault required on the part of
the employee tojustify a denial of unemployment beneﬁts'.”’ James v. Ohio State
Unemployment Rev. Comm., Franklin App. No. 08AP-976, 2009-0h’io-5120, 912,
quoting Adams v. Hardiné Machine Co., Inc. (1989), 56 Ohio App.3d 150, 155,

565 N.E.2d 858. In Adams, the Third Appellate District recognized the
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.distinction made by the review board between the “cause’ necessary for
discharge of the plaintiff under the (implied) employment contract in the case *
* * gnd the just cause’ necessary to determine eligibility for unemployment
compensation beriefits[.]” The court cited to the review board’s decision, which
found that, although the enipl_oyer had the right to discharge the claimant, the
action Wae excessive and the claimant wes “dischafged Wifh-ou-t- ju.st cause in
' coﬁneetion with work within the meaning of * * * [R.C. 4141.29(D)(2)(2)].” Id. at
 155-56.%

This court has also r-ecog_hized the distinction. For example, in Case W.
Res. Univ. v. Director, Ohio Dept. of Job & Family Servs., Cuyahoga App. No.
8-0593, 2002-Ohio-4021, this court, in addressing “ju:sf cause’ under the
unemployment' compensation benefits statute, stated that [t]be relevant Ohio

statute provides that no individual may be paid benefits when that individual

®See, also, Coey v. Burwell Nurseries (1965), 2 Ohio App.2d 102, 105, 206 N.E.2d
577 (the court determined the employer had the right to discharge the claimant, but
also determined the claimant did nothing to deprive himself of the benefits of
unemployment compensation, and thus, there was no “just cause” within the meaning
of the law to deny unemployment compensation benefits); Knowles v. Roberts
(App.1952), 117 N.E.2d 173, 66 Ohio L.Abs. 345 (“[t]he discharge was justifiable under
the contract. But this fact does not prevent the employee from receiving the benefits
to which he is entitled under the [unemployment compensation] law and which must
be liberally construed.”); Dean v. Miami Valley Hosp. (Feb. 22, 1988), 2nd Dist. No. CA
10391 (“the Yjust cause’ sufficient to justify the discharge of an employee need not be
as grave as the Just cause’ required to disqualify a discharged employee from rece1v1ng
unemployment compensation under R.C. 4141.29.”). '
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‘has been discharged for just cause in connection with the individual’s work.”
(Emphasis sic.) 1d. at 421, citing R.C. 4141.29(D)(2)(a). In Case, the employee
was terminated for (1) the keeping of bullets at his work station, which the
univ_ér_sity deemed as possession of a weapon, “endangering life or property,” and
“disruptive behavior and poor judgment,” (2) failing fo disélose prior cr’iminal
_c.onviction-s_on his origina.l employment appiicétioh and, (3). for commiﬁting
' criminél foeﬁse-s after being hired bj the university.

This couft noted, however, that none of the.gi"jo'unds for the émpl-oyee’s
termination cited by the.university supp.orted a finding th_.ét the employee was
terminated “in connection with” his work. Id. at 924. This court, therefore,
upheld the review commission’s decision that the university had terminated the
e'mployee without just cause and that he was therefore eligible for
unemployment compensation.

The 1ssue in this case is not whether Bridgeway wrongfully terminated
Williams. Rather, the issue is whether Williams hasthe right to unemployment
compensation benefits, or put another way, whether she did something, in
connection -with her work, that should deprive her of unemployment
compensation benefits. We find she did not.

The evidence at the administrative level demonstrated that Williams had

been performing the duties expected of her as a residential program manager
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during the time period that she held the position. The only function that she
was not able to do, because of her lack of licensure, was sign off on her clinical
treatment plans. Another program manager therefore had to sign off on her
plans. But that same program manager had also been signing off on another
program manager’s clinical plans for over 13 -_yeai‘s because the latter did not
~ have her LISW license. T he evide'nce.further Shdwed that another program
' _m"a.l__nag.er had _served ixﬁ that capacity fo_r five or six yea'lrsiwithbut a LISW license
- and did not obtain her lice.nse.'for 20 months affer being promoted to residential
prograrﬁ director.
We xécbgﬁize this court’s decision in Roéertson v. Dir ctor, Ohio Dept. of
Job & Family S.erv's., Cﬁyahog-a App. No. 86898, 2006-Ohio-3349. Theré, this
court affirmed the review commission’s decision that the claimant was
-discharged for just cause becauée, by failing to provide court documents relative
to her past crixﬁinal history, she failed to obtain the security officer license
required by her employer. Bridgeway and the Department of Job and Family
Services contend that Robertson controls this case. There 1s a distinction
_ b.etw‘een Robertson and this case, however. Namely, there was no evidence n

Robertson, as there is here, that the claimant was treated differently from other

employees.
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“A termination pursuant to company policy will constitute just cause only
if the policy is fair, and fairly applied. This court’s review of the fairness of a
c.ompany policy 1s necessarily limited to a determination of whether the
employee received notice of the policy; whether the policy could be understood
by thé average persén; and Whether there was a ratio.nal basis ‘fo.r the policy.
The_iSsue of whether th.e .'pol'ic.y was fairly applied relates to whether the policy
was applied to some indi\?idu_alé but not others.” (Citétion oinitted.) Shaffer v,
Am. Sickle Cell Anenﬁa Assn. (Jﬁne 12, 19_86), Cuyahoga App. No. 50127: see,
also,.-Apex Paper Box Co. v. Adm., Ohio Bur. of Emp. Servs. (May 11, 2000),
-Cuyahoga App. No, 77423.

Here, it is undisputed that Williams was .awaré of the licensing
requirément and understood it. Even assuming that there is a rational basis for
the pelicy,? it was not fairiy applied. Another Bridgeway employee had been
working és a program manager for over 13 years without her LISW license. And
another program manager had served in that capacity for five or six years
without a LISW license and did not obtain her license for 20 months after being

promoted to residential program director.

?Williams’s supervisor testified that in addition to allowing a program manager
to sign off on his or her treatment plans, a LISW license gives a person “a certain
expertise” in providing their service.
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The officer justified the differing requirements for the licensing of the
program managers, stating that “[iJt is not uncommon to have employers
increase the educational pre;requisites in order to be hired or maintain
.employment;” Bﬁt Bridgeway’s representative who testified at the hearing
~ stated twice that she did not know of any policy of the agency requiring program
. managers% to have a LISW license and did not know if any empl_oyees had been
hired as program managers on the condition of obtaining. a license, as Williams
had been. She further testified that there was no' governmental reciuirement
that program managers have a LISW licence. None of the other evidence in the
record shows the existence of such a Bridgeway policy.

On this record, the requirement imposed | on Williams was not fairly
applied to othef program managers and therefore her assignments of error are
sustained.

Judgment reversed énd remanded.. _

It is ordered that appellant recover from appellees costs herein taxed.

The court finds there were reasonable grouﬁds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.
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A certified copy of this entry shall constitute the mandate pursuant to

pelfate Procedure.
|7,

/ £ p
CHRISFINTE T. McMONAGLE, JUDGE

MARY EILEEN KILBANE, P.J,, and
LARRY A. JONES, J., CONCUR
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