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I. STATEMENT OF THE CASE AND FACTS

A. Statement of the Case

This case is an insurance coverage dispute concerning the interpretation of certain

umbrella and excess insurance policies that Appellee American Alternative hisurance

Corporation ("AAIC") and its co-appellee, Federal Insurance Company ("Federal"), issued to

Bluf$on University ("Bluffton"). But it is not a dispute between AAIC, Federal and their mutual

insured, Bluffton. Rather, the present appeal is brought by strangers to Bluffton's insurance

policies, who seek to appropriate Bluffton's liability insurance coverage for the allegedly

negligent acts of others, without any regard to the consequence of their actions on Bluffton. That

consequence is the loss of the policy limits of insurance, which Bluffton purchased to protect

itself from the financial consequences of its own negligence, not the negligence of a stranger.

Specifically, the dispute turns on the interpretation of an omnibus clause ("Omnibus

Clause") contained in a primary auto liability policy issued by The Hartford Fire Insurance

Company ("Hartford") to Bluf$on, to which the AAIC and Federal policies follow form.

Subject to several exceptions, this Omnibus Clause extends insured status to "[a]nyone else

while using with your [i.e., Bluffton's] permission a covered `auto' you [i.e., Bluffton] own, hire

or borrow." Therefore, for a third-party to be an "insured" under the Omnibus Clause, the

following requirements must be satisfied: (1) the third-party must use the covered "auto" with

Bluffton's permission; and (2) the covered "auto" must be one that Blufflon owns, hires, or

borrows.

AAIC and Federal initiated declaratory judgment actions in the Court of Common Pleas,

Allen County, Ohio against Executive Coach Luxury Travel, Inc. ("Executive Coach"), and the

estate of Executive Coach's employee/driver, Jerome Niemeyer. Specifically, AAIC and Federal

sought a determination that the Omnibus Clause did not extend insured status to either Executive



Coach or Mr. Niemeyer for purposes of a motor-vehicle accident (the "Accident") that occurred

in Atlanta, Georgia on March 2, 2007, while Mr. Niemeyer transported Bluffton's baseball

players and coaches in a bus leased, maintained, and operated by Executive Coach (the "Bus").

These declaratory judgment actions were later consolidated. Thereafter, various passengers

involved in the Accident (or their estates) (collectively, the "Appellants") intervened, arguing

that the Omnibus Clause encompassed Mr. Niemeyer, and that he was therefore an additional

insured under Bluffton's insurance policies for his own, not Bluffton's, alleged negligence in

connection with the Accident.

AAIC, Federal, and the Appellants developed a stipulation of facts which was submitted

to the Trial Court, and the parties filed their respective cross-motions for summary judgment.

Concluding that the dispute presented no issue of material fact, the Court of Common Pleas (the

"Trial Court") held that Mr. Niemeyer was not an additional insured under the Omnibus Clause

and granted summary judgment in favor of AAIC and Federal. (Order, Pg. 35.)' Observing that

Bluffton's use of the Bus was always subject to the permission Executive Coach had given Mr.

Niemeyer, the Trial Court concluded that, for purposes of the Omnibus Clause, it could not be

said that Mr. Niemeyer was using the Bus as Bluffton's permissive user. (Id., Pg. 34.) Rather,

because Executive Coach maintained possession and control of the vehicle, W. Niemeyer

operated the Bus with the permission of Executive Coach. (Id.)

The Trial Court also concluded that the Bus was not a vehicle Bluffton had "hired." (Id.,

Pgs. 34-35.) Instead, it found the Bus to be incidental to the transportation services agreement

that Bluffton entered into with Executive Coach, in that Executive Coach had selected the Bus as

the means by which it would provide its transportation services for Bluffton. (Id.) Accordingly,

' Appellants attach a copy of the Trial Court's February 25, 2009 Order at Pgs. 30-36 of the Appendix of their Joint

Merit Brief.
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the Trial Court concluded that the Omnibus Clause did not extend insured status to

Mr. Niemeyer under the insurance policies issued by AAIC and Federal to Bluffton. (Id.,

Pg. 35.) The Trial Court emphasized that to construe the Omnibus Clause in the manner

proposed by Appellants would "provide an unreasonable interpretation of the words of the

policy." (Id.)

The Appellants appealed the Trial Court's determination to the Court of Appeals, Third

Appellate District, Allen County (the "Appellate Court")? A unanimous Appellate Court

affirmed the Trial Court's determination and concluded that, in a legal context, the words

"permission" and "hire" referred to the requirement of having "authority to grant permission"

and/or exert "substantial control" over the matter or thing hired. (Opinion, Pg. 18.) Based on its

own independent review of the record, the Appellate Court concurred with the decision of the

Trial Court and held that "reasonable minds could not differ" in concluding that: (1) the Bus and

Mr. Niemeyer were "hired" by Executive Coach, not Bluffton; and (2) Mr. Niemeyer was

operating the Bus with the "permission" of Executive Coach, and not Bluffton, for purposes of

the Omnibus Clause. (Id., Pgs. 22-23.)

The Appellants have sought this Court's review in another attempt to appropriate

Bluffton's insurance coverage for the alleged liabilities of Executive Coach and its employee.

B. Statement of Facts - Setting the Record Straight

Appellanfs misrepresent the record in several material respects in order to convince this

Court that the Omnibus Clause's threshold requirements are satisfied and that Mr. Niemeyer,

therefore, is an additional insured under Bluffton's policies. AAIC takes the opportunity to

correct Appellants' factual misstatements.

z Appellants attach a copy of the Appellate Court's November 9, 2009 Opinion at Pgs. 6-25 of the Appendix of

their Joint Merit Brief.
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1. Bluffton Contracted with Executive Coach for Its Transportation
Services, Not a Bus Rental

Appellants characterize the money Bluffton paid to Executive Coach to transport its

players and coaches as a "rental" fee. Appellants' Joint Merit Brief ("Brief'), Pg. 2. However,

under the terms of its lease with Partnership Financial Services, Inc. ("PFS"), Executive Coach

could not "rent" the Bus to Bluffton. The lease expressly prohibited Executive Coach from

assigning, subletting, encumbering, or transferring any interest in the Bus to any third party

without Partnership's written consent. (Appdx. Pg. 3, ¶19; Supp. Pg. 3 at 21-223.)

The undisputed facts demonstrate that Bluffton contracted with Executive Coach to

provide transportation services to Bluffton. (Appdx. Pg. 8; Supp. Pgs. 9 at 96, 22 at 78.) The

Bus was incidental to this arrangement. As such, the money Bluffton paid constituted a fee for

Executive Coach's transportation services rather than rent.

2. Coach Grandey Did Not Contract with Executive Coach for a Specific
Bus

Despite Appellants' representations to the contrary, James B. Grandey, Jr., the head

coach of Bluffton's baseball team, did not choose a specific bus to transport Bluffton's players

and coaches, as Coach Grandey's undisputed deposition testimony confirms:

Q• Were there any discussions when you entered into the contract about what
specific bus was going to be used?

A. No.

(Supp. Pgs. 21 at 74, 23 at 81-82.) It was, instead, Executive Coach that designated the bus

(Coach No. 2) to be used for Bluffton's trip. (Supp. Pgs. 3 at 21-22, 31 at 23-24.)

Appellants further state as "fact" that Coach Grandey "required" the bus to have a DVD

player. Brief, Pg. 2. To the contrary, Executive Coach had already designated a bus with a DVD

' AAIC uses the designation "af' to reference specific pages of deposition transcripts contained in the Supplement.
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player by the time Coach Grandey raised the issue with Executive Coach. As Coach Grandey

testified:

I just asked if there was a DVD player on the bus and she said yes and I said

that's great.

(Supp. Pg. 16 at 48.)

3. While Executive Coach Attempted to Accommodate Client Requests
as a Courtesy, It Was Ultimately Up to Executive Coach to Accept the
Request

Appellants represent as "fact" that Executive Coach's "company policy" was that the

"client is in charge," citing the deposition testimony of Karen Lanimers, Executive Coach's

former vice-president, in support. Brief, Pg. 3. In this regard, Appellants contend that, if Coach

Grandey had not approved Mr. Niemeyer for the trip, he would not have been the driver. Brief,

Pg. 4. However, Appellants' assertion misstates Ms. Lammers' testimony and overstates the

reality of the relationship between Executive Coach and Blufflon.

Ms. Lammers did not state that it is "company policy" that the "client is in charge." On

the contrary, Ms. Lammers explained that, while the customer could make a request, it was

ultimately up to Executive Coach to accept the request. (Supp. Pg. 10 at 98.) A perfect exainple

of the reality of Executive Coach and Bluffton's business relationship occurred on Bluffton's

2006 trip to Florida. On the 2006 trip, it was Coach Grandey who had initiated a conversation

with Executive Coach about a specific driver. (Supp. Pg. 14 at 38-39.) Coach Grandey testified

that he had requested a specific driver. (Id.) Executive Coach responded that the driver was

unavailable and suggested a different driver. Coach Grandey agreed to Executive Coach's

choice of driver. (Id.)
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4. Coach Grandey Did Not Present a Detailed Trip Itinerary to
Executive Coach as Part of the Contract Negotiation Process

According to Appellants, Coach Grandey "presented a detailed trip itinerary as part of the

contract-negotiation process." Brief, Pg. 3. This misstates the facts in two ways. First, Coach

Grandey faxed the itinerary to Executive Coach in February 2007, months after he had executed

the transportation agreement. (Supp. Pg. 18 at 53-54.) Second, neither Bluffton nor Executive

Coach considered the itinerary part of the transportation agreement. (Id. at 54, where Grandey

testified "I believe it [the itinerary] is not a part of the contract"; Supp. Pg. 33 at 59, where Tobe,

the Executive Coach employee with whom Coach Grandey negotiated the transportation

agreement, testified she considered the itinerary separate from the contract.)

5. Executive Coach Did Not Ask Coach Grandey for "Permission" to
Use Mr. Niemeyer on the Trip

Appellants next assert that Executive Coach asked for and received Coach Grandey's

"permission" to use Mr. Niemeyer on the trip. Brief, Pg. 3. However, Coach Grandey did not

unequivocally admit that Executive Coach sought his permission for Mr. Niemeyer to drive

Executive Coach's Bus. On the contrary, Coach Grandey responded as follows to an

interrogatory served on him:

Executive Coach asked if it would be alright to have Jerome Niemeyer drive the
bus. With regard to the trip in 2007, I told Executive Coach that Mr. Niemeyer

was OK.

(Supp. Pgs. 37-38.) Coach Grandey later described this exchange in his deposition when he

testified that"Executive Coach had called me and ask[ed] hey, is Jerry okay to be your driver,

and I said Jerry is okay." (Supp. Pg. 16 at 45) This testimony confirms that: (1) it was

Executive Coach that selected Mr. Niemeyer to drive the trip; and (2) Coach Grandey assented to

Executive Coach's choice of driver. See also Transportation Agreement (Appdx. Pg. 9, ¶6:
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"Operators are carefully selected [by Executive Coach] and have instructions to drive at all times

at a speed within the limits prescribed by law and compatible with safe operation.")

6. The Deposition Testimony of Rick Stechschulte Is Immaterial and
Should Be Disregarded

Appellants rely on the testimony of Rick Stechschulte as evidentiary support of

Bluffton's understanding of its rights under its agreement with Executive Coach. However,

during the titne period in question, Executive Coach was operated and controlled by

Ms. Lamrners, Mr. Stechschulte's ex-wife, pursuant to court order. (Supp. Pg. 35 at 17.) By

Mr. Stechschulte's own admission, he "absolutely did not know anything that was going on with

[Executive Coach] during the period of that accident." (Id. at 18.) Consequently,

Mr. Stechschulte's testimony concerning Bluffton's understanding of its rights under its

agreement with Executive Coach is immaterial and irrelevant.

C. AAIC's Statement of Facts

Having addressed Appellants' factual misstatements, AAIC submits the following

statement to accurately reflect the relevant and undisputed facts of record:

1. Bluffton Contracted with Executive Coach for Its Transportation
Services

In the fall of 2006, Executive Coach contracted with Coach Grandey to transport the

players and coaches of Bluffton's baseball team to a series of baseball games to be played in

Sarasota, Florida in March 2007 (the "Transportation Agreement"). (Appdx. Pg. 10; Supp. Pg.

15 at 43.) Coach Grandey's main interest in contracting with Executive Coach was for its timely

and safe transportation services. (Supp. Pg. 29 at 113.)
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2. Executive Coach Assigned the Bus and Drivers in Order to Provide
Bluffton Its Transportation Services

Executive Coach assigned to the trip a 2000 Van Hool T2145 Intercity Coach, which

Executive Coach identified as "Coach 2" (the "Bus"). (Supp. Pg. 3 at 24.) Executive Coach

leased the Bus from its owner, PFS. (Id.; Appdx. Pg. 13, ¶15.) The lease prohibited Executive

Coach from subletting the Bus without the written consent of PFS, and required Executive Coach

to maintain during the lease term of the Bus liability insurance with limits of coverage as

Executive Coach required, but in no event less than $5 million for vehicles capable of

transporting nine or more passengers. (Appdx. Pgs. 2-3.)

Affixed to the Bus' side were' Executive Coach's telephone number, name, and the

number assigned to Executive Coach by the Public Utilities Commission. (Supp. Pg. 4 at 37.)

The Bus was one of several in Executive Coach's fleet equipped with a DVD player. (Id., Pg. 32

at 47-48.) Executive Coach stored the Bus and the rest of its fleet at its complex in a warehouse

to which only its drivers and office employees had access. (Id., Pg. 4 at 38-39.) Executive

Coach fueled its fleet, maintained it, insured it, and implemented any needed repairs. (Id., Pg. 7

at 53-55.)

Executive Coach employed several drivers, among them, Mr. Niemeyer. (Id., Pg. 2 at

17.) Executive Coach's drivers were expected to contact Executive Coach in the event of any

substantial deviation from a trip's itinerary requested by a customer. It was up to Executive

Coach whether to permit the deviation. (Id., Pgs. 9 at 96-11 at 101.) Likewise, to the extent a

client believed a driver was unsafe, Executive Coach expected that the client would contact

Executive Coach so that Executive Coach could arrange for another driver. (Id., Pg. 8 at 80.)

Mr. Niemeyer was one of three drivers Executive Coach had assigned to the trip. (Id.,

Pgs. 4 at 40, 5 at 43.) The first driver, Denny Michelson, arrived at Bluffton the evening of

8



March 1, 2007 and drove the Bus the first leg of the trip to Adairsville, Georgia. (Id., Pgs. 14 at

37-38, 23 at 84.)

3. The Accident

Consistent with the drivers' schedule Executive Coach had prepared (Id., Pg. 4 at 40),

Mr. Niemeyer took over the driving of the Bus in Adairsville, Georgia, early March 2, 2007.

(Id., Pgs. 25 at 90, 26 at 96.) Later that same morning, while Coach Grandey and others slept

(Id., Pg. 27 at 97), the Bus was involved in the Accident. (Appdx. Pg. 13, ¶14) Several people

were injured or killed in the Accident, including Mr. Niemeyer. (Id., ¶16.) Passengers involved

in the Accident (or their estates) have since pursued legal action against Executive Coach and/or

the Niemeyer Estate in order to hold them liable for injuries and/or death sustained in the

Acuident. (Id., ¶17.) Among these claimants is Coach Grandey. (Supp. Pg. 13 at 27-28.)

4. The Bluffton Insurance Policies

a) The AAIC Policy

At the time of the Accident, Bluffton was insured under certain insurance policies. AAIC

issued to Bluffton a Commercial Umbrella Policy No. 60A2UB000243301, effective

December 15, 2006 to December 15, 2007 ("the AAIC Policy"). (Appdx. Pg. 10, ¶1; Appdx.

Pgs. 16-23.) Coverage A of the AAIC Policy provides Excess Following Form Liability Over

Underlying Claims Made or Occurrence Coverage. (Appdx. Pg. 11, ¶4; Appdx. Pg. 22.)

Coverage A is subject to the same terms, conditions, agreements, exclusions and definitions as

the "Underlying Insurance" except aS otherwise provided in the AAIC Policy; provided,

however, that in no event will Coverage A's insurance apply unless the "Underlying Insurance"

applies (or would apply but for the exhaustion of its applicable "Limit of Liability"). (Appdx.

Pg. 11, ¶6; Appdx. Pg. 22.) For purposes of automobile liability coverage, the applicable

9



"Underlying Insurance" for the AAIC Policy is the primary insurance policy Hartford issued to

Bluffton. (Appdx. Pg. 12, ¶7; Appdx. Pg. 19.)

b) The Omnibus Clause in the Hartford Policy

Hartford issued to Bluffton a Special Multi-Flex Policy No. 33 UUN UK8593, effective

December 15, 2006 to December 15, 2007 ("the Hartford Policy"). (Appdx. Pg. 11, ¶3; Appdx.

Pgs. 24-35.) Section II:A. (Liability Coverage) of the Hartford Policy's Business Auto Coverage

Form (CA 00 01 10 01) states that Hartford will pay all sums an "insured" legally must pay as

damages because of "bodily injury" or "property damage" to which its insurance applies, caused

by an "accident" and resulting from the ownership, maintenance or use of a covered "auto."

(Appdx. Pg. 12, ¶10; Appdx. Pg. 34.) Item Two of the Declarations of the Hartford Policy's

coverage part indicates that, for purposes of the auto liability coverage, covered "auto"

encompasses "any `auto."' (Appdx. Pg. 12, ¶11; Appdx. Pgs. 29, 33.)

Section II.A.l. of the Business Auto Coverage Form states that, subject to several

exceptions, insured status extends to "[a]nyone else while using with your [i.e., Bluffton's]

permission a covered `auto' you [i.e., Bluffton] own, hire or borrow." (Appdx. Pg. 12, ¶12;

Appdx. Pg. 34.) The Hartford Policy also extends additional insured status to "[a]nyone liable

for the conduct of an insured described [in paragraphs II.A.1.a. and II.A.1.b. of the Hartford

Policy's business auto liability coverage part] but only to the extent of that liability." (Id.;

Appdx. Pg. 35.)

In this case, the Trial Court and a unanimous Appellate Court properly found that

Mr. Niemeyer was not an "insured" under Bluffton's insurance policies by operation of the

Omnibus Clause.
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II. LAW AND ARGUMENT

A. Because this Case Presents Questions of Interest Primarily to the Parties, It
is Not Appropriate for this Court's Jurisdiction and Should Be Dismissed

Section 3(B)(3) of Article IV of the Ohio Constitution provides that judgments of the

Courts of Appeals shall serve as the final adjudication of all cases, subject to certain, very limited

exceptions - among them, where a particular case involves an issue of public or great general

interest. Ohio Const. Art IV, § 2(B)(2)(e). Where a party contends its case is one of public or

great general interest, "the sole issue for determination ... is whether the cause presents a

question or questions of public or great general interest as distinguished from questions of

interest primarily to the parties." Williamson v. Rubich (1960), 171 Ohio St. 253, 254.

Iin seeking to invoke this Court's discretionary jurisdiction, Appellants represented that

the present case presented questions of public interest involving matters germane to the charter

bus industry. Recognizing the limitations of this Court's jurisdiction, AAIC and its co-appellee,

Federal, emphasized that the present case was not one of public or general interest, but was

instead an insurance coverage dispute whose outcome was of importance primarily to the

litigants. In this regard, AAIC explained that the case presented a question of the application of

Omnibus Clause to Appellants' particular set of factual circumstances. As such, AAIC

emphasized that the case did not involve a question regarding the application of legal principles

to a matter of public or great general interest.

Although Appellants led this Court to believe this matter is one of public or general

interest, it is apparent from Appellants' Brief that this Court has been misled. The Brief makes

no mention of how a finding in Appellants' favor would benefit the Ohio populace. Nor does it

speak to issues concerning the charter bus industry. Instead, the Brief confirms that the present
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case is an insurance coverage dispute that turns on "the unique facts of this case," as Appellants

concede. Brief, Pg. 17.

In short, Appellants' Brief demonstrates that this case does not present an issue in which

the citizens of Ohio have a pecuniary interest, nor does it present an issue in which the legal

rights and liabilities of Ohio citizens are affected. Because the present case presents questions of

interest primarily to the parties, and not to the public, this case does not warrant the exercise of

this Court's discretionary jurisdiction. Under similar circumstances, this Court has dismi.ssed

cases, sua sponte, as having been improvidently allowed, even after full merit briefing and oral

argument. See, e.g., State v. Urbin (2003), 100 Ohio St.3d 1207, 1210; Ohio State University,

College of Social and Behavioral Sciences v. Ohio Civil Rights Commission (1991), 57 Ohio

St.3d 615, 616. As in the Ohio State University case, any opinion this Court "would issue would

be nothing more than an application of ..settled law. ..to the specific facts of this case." Ohio

State University, 57 Ohio St.3d at 616. Consequently, this Court should dismiss this appeal as

improvidently allowed.

B. The Case in Perspective: What the Appellants Are Asking this Court to Do

Should this Court, nevertheless, choose to exercise its discretionary jurisdiction over this

dispute, it should reject the construction of the Omnibus Clause advanced by Appellants, as the

lower courts did, because a finding in Appellants' favor would enable strangers to a liability

policy to unreasonably stretch the scope of coverage, at the policyholder's expense, in violation

of well-settled Ohio insurance law.

Executive Coach was a transportation service provider. Consequently, pursuant to

Federal Motor Carrier Safety Regulations, Executive Coach could not operate a motor vehicle

transporting passengers unless it first obtained and had in effect the minimum levels of financial

responsibility as set forth in §387.33 of this subpart [$5,000,000.00 for any vehicle with a seating
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capacity of 16 passengers or more]." See 49 CFR §387.31(a) (2008). Executive Coach complied

with §387.31(a), and at the time of the Accident, had in place insurance policies sufficient to

satisfy liability limits of $5,000,000.00. (Supp. Pg. 7 at 54-55.) Nevertheless, Appellants now

seek to appropriate Bluffton's insurance and utilize that insurance in connection with the alleged

negligent acts not of Bluffton, but of Executive Coach and Mr. Niemeyer.

What Appellants are effectively asking this Court to fmd is that a customer, who has

merely paid for transportation services, has thereby made the transportation service provider and

its driver/employee additional insureds under the customer's own liability policy for the

driver/employee's negligence. Imagine the effect of Appellants' coverage theory if it was

applied under the following scenarios:

• An attorney on her way to an out-of-state deposition hails a taxi cab and

asks the driver to take her to the airport. While en route, the driver loses
coritrol of the taxi due to his own negligence, causing a traffic accident

that seriously injures numerous people.

• A bride and groom, eager to get to their wedding reception, climb into
their waiting limousine, unaware the chauffer has been working a double
shift throughout the night. The chauffer falls asleep as the limousine
enters the banquet hall's parking lot, causing the limousine to crash

through a plate glass window.

• A church contracts with a bus company to transport its members
downtown to attend a play. The bus company's driver becomes distracted

and rear-ends several cars stopped at a traffic light.

Under Appellants' coverage theory, the taxi company, limousine company, bus company,

and their respective drivers would have nothing to fear from lawsuits arising from their own

negligence because they could count on their customer's liability insurance to supplement their

own coverage, all at their customer's expense. Meanwhile, the customer's limits of insurance for

its own liabilities are depleted, leaving the customer exposed and vulnerable in connection with

any claims brought against it for the customer's own negligent acts. These scenarios are not
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"scare tactics" that can be easily dismissed. They are, instead, entirely foreseeable extensions of

Appellants' coverage theory.

Of course, Appellants (who are strangers to Bluffton's insurance policies) fail to

appreciate the ramifications of their coverage arguments. After all, it is not their insurance limits

that are at issue in this dispute. Nor is it Appellants who will be left potentially uninsured for

any future liability claims that could be brought against them. Rather, it is Bluffton who will

suffer the effects of Appellants' coverage theory. It is Bluffton whose limits of liability

insurance will be depleted, and who will face increased insurance premiums. That may not be a

concem to the Appellants, but it certainly was recognized as a concern by this Court in Cook v.

Kozell (1964), 176 Ohio St. 332, 336 (rejecting third-party's invitation to construe insurance

policy's terms in such a way as to expand coverage and therefore necessarily increase

policyholder's premium).

Appellants, who are neither insurance companies nor transportation service providers,

similarly ignore the effect their coverage theories would have on the insurance and transportation

service industry. Insurers would have virtually no way to gauge a policyholder's risk or assess

its premium if a policyholder unwittingly introduces a new risk to the liability policy every time

one of its employees climbs into a taxi cab. Policyholder premiums would undoubtedly

skyrocket to encompass this increased exposure. The impact that Appellants' coverage theory

would have on the transportation industry would, likewise, be a chilling one. After all, what

policyholder would want to insure a third party for that third party's own negligence, leaving

itself vulnerable and exposed for its own liabilities? That is not what a policyholder pays

insurance premiums for.
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Fortunately, Appellants, as strangers to Bluffton's insurance policies, have no standing to

argue how Bluffton's insurance policies should be construed. And their coverage theory is

contrary to Ohio law, in any event. An omnibus clause contained in a passenger's auto-liability

policy does not extend insured status to the transportation service provider's employee/driver

under the passenger's policy.

1. Resgonse to Proposition of Law No. 1: A Policyholder that Contracts
with a Charter Bus Company for Its Transportation Services Does
Not "Hire" the Bus for Purposes of the Omnibus Clause because the
Bus Is Incidental to the Services Contract.

For a third-party to be an "insured," the Onmibus Clause requires that the covered "auto"

be one that the policyholder owns, hires, or borrows. Both the Trial Court and Appellate Court

held that reasonable minds could not differ in concluding that Bluffton did not "hire" Executive

Coach's Bus, and that Mr. Niemeyer, therefore, was not an insured under the Omnibus Clause.

That determination was correct and supported by Ohio law, as well as the law of other

jurisdictions, and should be affrrmed.

For purposes of an omnibus clause, courts have distinguished between a "hired" auto (the

user of which may qualify as an additional insured) and an auto incidental to a transportation

services contract (the user of which will not qualify as an additional insured). United States Fid.

& Guar. Co. v. Heritage Mut. Ins. Co. (7th Cir. 2000), 230 F.3d 331, 334. Why the distinction?

It protects the policyholder. As Appellants' own authority recognizes, "the distinction between a

hired auto and a company hired to perform transportation services must be drawn, lest a`hired

auto' clause be construed to cover every auto involved, however tangentially, in the provision of

a service." Earth Tech, Inc. v. United States Fire Ins. Co. (E.D. Va. 2006), 407 F. Supp.2d 763,

771. This distinction protects the policyholder and ensures that a party that "never paid a

penny's premium" towards the policyholder's policy, Heritage Mut., 230 F.3d at 333, does not
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receive a windfall of coverage at the policyholder's expense. See generally Cook, 176 Ohio St.

at 336 (rejecting third-party's invitation to construe insurance policy's terms in such a way as to

make insurer liable for damages for which its policyholder is not liable).

Courts generally assess whether a vehicle is "hired" or incidental to a service contract by

the level of control that the policyholder exercises over the vehicle in question. Heritage Mut.,

230 F.3d at 333-334; Combs v. Black (2006), 10th Dist. No. 05 AP-1177, 2006-Ohio-2439, ¶18

(Appdx. Pg. 38) (emphasizing policyholder's control over vehicle necessary to implicate

omnibus clause). See also Buckeye Union Cas. Co. v. Royal Indem. Ins. Co. (1963), 120 Ohio

App. 429, 435 (in order to trigger omnibus clause, policyholder must have "possession and

control" over vehicle utilized by third party).

In evaluating whether the policyholder "controls" a particular vehicle for purposes of an

omnibus clause, a court considers several factors, among them, whether the policyholder

maintains the vehicle, provides fuel for it, pays its driver, and directs the vehicle's routes. To the

extent the policyholder does so, a court will find the vehicle to be a "hired" vehicle for purposes

of the omnibus clause. See Toops v. Cnslf Coast Marine Inc. (5th Cir. 1996), 72 F.3d 483, 487.

However, where the policyholder does not furnish the vehicle's gas or oil, does not otherwise

maintain the vehicle, does not select the vehicle's driver or route, and is "interested only in the

results" of the vehicle transporting something from Point A to Point B, a court will find the

vehicle incidental to a service contract, and thus not a "hired" vehicle for purposes of the

omnibus clause. Toops, 72 F.3d at 487-488.

Bluffton did not "hire" Executive Coach's Bus for purposes of the Omnibus Clause

because it did not have the requisite control over it. The undisputed facts evidence that Bluffton

contracted with Executive Coach for its transportation services. The fact that Executive Coach
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provided transportation services is implicit in its business name, Executive Coach Luxury Travel,

Inc. (compare with Hertz® Car Rental). Moreover, the contract between Bluffton and Executive

Coach itself characterizes Executive Coach as a transportation provider. (Appdx. Pg. 8 - "Thank

you for choosing us for your transportation provider. Our goal is for you to have a safe and

rememberable [sic] trip.") Bluffton did not maintain, repair, or house the Bus (Supp. Pg. 21 at

75-76), provide its fuel and oil (Id.), employ the Bus drivers (Id., Pg. 14 at 40), or investigate the

drivers' driving records. (Id., Pg. 20 at 69.) The Bus was the instrumentality used by Executive

Coach to provide its transportation services and was, therefore, incidental to Executive Coach's

Transportation Agreement. Accordingly, the Bus was not a "hired" auto, and Mr. Niemeyer is

not an insured by operation of the Omnibus Clause.

Despite these considerations, or perhaps because of them, Appellants argue that control

should not be a factor in determining whether Bluffton hired Executive Coach's Bus. To that

end, Appellants offer definitions of "hire" contained in certain dictionaries, and argue that Ohio

insurance law requires that the terms in the Onmibus Clause should be given their "commonly

accepted" meaning. Brief, Pg. 9.

Appellants' recitation of Ohio insurance law is incomplete in two significant respects,

however. First, Ohio law will not afford policy terms a meaning that leads to an unreasonable

result. Second, those who are strangers to an insurance policy (as Appellants are in this instance)

are in no position to argue how a policy's provisions should be construed. Indeed, as this Court

recognized:

"`Although, as a rule, a policy of insurance that is reasonably open to different
interpretations will be construed most favorably for the insured, that rule will not
be applied so as to provide an unreasonable interpretation of the words of the
policy' ... Likewise, where `the plaintiff is not a party to [the] contract of
insurance ... [the plaintiff] is not in a position to urge, as one of the parties, that
the contract be construed strictly against the other party.' ... This rings especially
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true where expanding coverage beyond a policyholder's needs will in-crease the

policyholder's premiums."

Westfield Ins. Co. v. Galatis (2003), 100 Ohio St.3d 216, 220 (intemal citations omitted,

emphasis added).

The Appellants have not paid one dime of premium towards Bluffton's policies. And yet

they argue how Bluffton's insurance policies should be construed, without regard for the

consequences of what they are asking this Court to do. They are not in a position to urge such an

expansive construction of coverage. Moreover, both the Trial Court and the Appellate Court

recognized that Appellants' construction of the Omnibus Clause - that Bluffton purchased an

auto liability policy to insure Executive Coach, and its employee-driver, for their own negligence

- is a patently unreasonable result. Toops, 72 F.3d at 489 ("[N]o reasonable corporation would

pay premiums to insure third-parties against risks for which the corporation could not be liable").

Therefore, Appellants' coverage arguments should be rejected. The authority upon which

Appellants rely does not lead to a contrary conclusion.

To convince this Court that Bluffton "hired" Executive Coach's Bus, Appellants cite

three Ohio decisions: Westfield Ins. Co. v. Nationwide Mut. Ins. Co. (1993), 99 Ohio App.3d

114; Niemeyer v. Western Reserve Mut. Cas. Co., 3d Dist. No. 12-09-03, 2010-Ohio-1710; and

Davis v. Continental Ins. Co. (1995), 102 Ohio App.3d 82. However, the decisions do not

support Appellants' arguments.

According to Appellants, Westfield stands for the proposition that, where an educational

institution engages the services of a bus company to transport its students in exchange for

payment, the bus used to transport the students is "hired" by the educational institution under

Ohio insurance law. And yet nowhere does the Westfield court purport to make so broad a

pronouncement as that suggested by Appellants.

18



Furthermore, the Westfield decision did not involve the construction of an omnibus

clause, and liability coverage was not at issue. The decision addressed, among other issues,

whether a particular vehicle was an auto that the policyholder had "lease[d], hire[d], rent[ed], or

borrow[ed]," and therefore a covered auto for purposes of the policyholder's uninsured motorists

coverage. Appellants characterize the lower courts as ignoring Westfield. In truth, they

recognized that Westfield did not control the coverage issues before this Court.

The Appellants also cherry-pick certain "sound bites" from the Niemeyer decision to

advance their argument that Bluffton "hired" Executive Coach's Bus. While the coverage

dispute at issue in the Niemeyer decision emanated from the Accident, it does not speak to this

insurance coverage dispute. The Niemeyer court was asked to construe the scope of Mr.

Niemeyer's personal automobile liability policies. Specifically, the court evaluated whether a

provision that precluded coverage "for liability arising out of the ownership or operation of an

`auto' while it is being used as a public or livery conveyance" encompassed Executive Coach's

Bus. Niemeyer, 2010-Ohio-1710 at ¶12. The court concluded that it did, and that Mr.

Niemeyer's personal insurance policies were not applicable to the claims against Mr. Niemeyer

emanating from the Accident. As the Appellants were parties to the Niemeyer coverage dispute,

they are already aware that Bluffton's insurance policies were not at issue before the Niemeyer

court, and the Niemeyer court was not called upon to construe an omnibus clause.

In short, neither Westfield nor Niemeyer addresses whether a transportation service

provider's employee/driver is an insured under the omnibus clause of a customer's policy, as this

Court is being asked to do. Consequently, Westfield and Niemeyer do not even relate to, let

alone control, the coverage issues this matter presents
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Of the three Ohio decisions cited by Appellants, only the Davis decision involved the

construction of an omnibus clause. Significantly, however, the Davis court construed the

omnibus clause to evaluate the scope of the subject policy's underinsured motorists coverage,

because the policy before it extended underinsured motorist coverage to all who were insured

under the liability provisions of the policy. The Davis court offered no "holding" with respect to

what constituted a "hiring" for purposes of an omnibus clause, and did not evaluate the scope of

the policyholder's liability coverage. Instead, it addressed issues concerning the "borrowing" of

an auto. Davis, 102 Ohio App.3d at 87. Nevertheless, the Appellate Court in this matter found

the Davis decision instructive to the coverage issues this dispute presents and relied on it in

holding in favor of AAIC and Federal.

The fact that the Appellate Court would rely on Davis to find in favor of AAIC and

Federal is not surprising, because the Davis decision undercuts Appellants' coverage arguments

in two significant ways. First, the Davis court was unwilling to blindly apply the dictionary

definitions of the term "borrow," as it was urged to do, because they would result in an

inequitable outcome. Id. Second, the Davis court embraced a definition of "borrow" that

included "some element of substantial control." Id. (emphasis added). See also Combs, 2006-

Ohio-2439 at ¶18; (emphasizing policyholder's control over vehicle necessary to implicate

omnibus clause); Buckeye, 120 Ohio App. at 435 (in order to trigger omnibus clause,

policyholder must have "possession and control" over vehicle utilized by third party).

Perhaps sensing the weaknesses in their reliance on the Westfield, Niemeyer, and Davis

decisions, Appellants look to several foreign decisions to argue that, for purposes of the omnibus

clause, "hire" does not require an element of control. However, their reliance is misplaced.
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For example, in asserting that "hire" does not require an element of physical possession

or control, the Appellants quote from a California appellate court decision: "We say, for

example, that one hires a taxicab, even though the taxicab owner drives it." Travelers Indem.

Co. v. Swearinger (Cal. Ct. App. 1985), 214 Cal.Rptr. 383, 386. While Appellants fmd this

comment significant, the Swearinger court was not called upon to construe the term "hire" in the

omnibus clause that was before it. Rather, the issue before the Swearinger court was the

construction of the term "borrow." The court's observation regarding the term "hire" was,

therefore, dictum.

Further, while the Appellants contend that the court's conclusion that the terms "borrow"

and "hire" do not require an element of physical possession or control "makes sense," Brief,

Pg. 13, several courts disagree, among them most recently Swearinger's own sister court.° See,

e.g., American Int'l. Underwriters Ins. Co. v. American Guar. and Liab. Ins. Co. (Cal. Ct. App.

2010), review denied (Apr. 14, 2010) 105 Cal.Rptr.3d 64.

Significantly, the American court declined to adopt the Swearinger court's view of "hire"

in the context of an omnibus clause for several reasons. As a threshold matter, the American

court believed the Swearinger court's decision could not be reconciled with California insurance

law which, like Ohio law, requires that policy terms be construed reasonably, rather than in an

unreasonable and strained fashion. Id. at 73-74. The American court also expressed concerns

that the Swearinger court mischaracterized California Supreme Court precedent. Id. at 74.

Moreover, the American court believed that the Swearinger court's use of taxicabs to illustrate

the concept of "hire" did not reflect the "more common situation" in which an individual "hires"

^ The fact that Appellants would refer to the "hiring" of a taxi cab to support their argument concerning the

Omnibus Clause confirnis that the scenarios and corresponding concerns that AAIC presents in Section II.B. of this

Brief are justified.
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a vehicle for his or her own use by taking temporary possession of the vehicle in exchange for

money. Id. Declining to adopt the Swearinger court's view of "hire," the American court

observed:

The inductive inference that a hiring necessarily "excludes physical possession
altogether when remuneration is involved" is contrary to logic and the reality of
everyday transactions involving vehicles.

Id.

The Appellants' reliance on a New Hampshire case is equally misplaced, given the

decision's factual distinctions. See, e.g., Pawtucket Mut. Ins. Co. v. Hartford Ins. Co. (N.H.

2001), 787 A.2d 870. In Pawtucket, the corporate policyholder was found to have "hired" a

rental vehicle because its employee rented the vehicle with the policyholder's corporate credit

card and operated it. In making its determination, the court observed: "A corporate entity can

only operate through individuals." Id. at 873. Here, the Bus was driven by Executive Coach's

employee; Bluffton was only interested in the transportation services Executive Coach had

contracted to provide. (Supp. Pg. 29.)

The Wisconsin decisions cited by Appellants do not speak to whether "hire" requires an

element of control. In Kettner v. Conradt (Wis. Ct. App. 1997), 1997 WL 205733, a school bus

was found to be a "hired" vehicle for purposes of the policyholder school district's insurance

policy such that an independent bus contractor was an additional insured. In making its

determination, however, the court observed that the premium under the school district's policy

was calculated based upon a "cost of hire," which expressly contemplated "charges for services

performed by a school bus contractor." Id. at *2. The result is therefore not surprising. The

court in Reuter v. Murphy (Wis. Ct. App. 2000), 622 N.W.2d 464, relying on the Kettner

decision, concluded with little analysis that a policyholder school district had "hired" a car

driven by a person to transport children to school.
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The lower courts fully appreciated what the undisputed facts make abundantly clear:

Bluffton did not "hire" the Bus from Executive Coach. All Bluffton wanted from Executive

Coach was to take its baseball team from Point A to Point B safely, as Coach Grandey's

testimony confirms:

Q• Was that your main interest in contracting with Executive Coach, you
wanted them to transport the team at the appropriate times?

A. Yes.

Is it fair to say that you were interested in the result, namely timely and
safe transportation?

A. Yes.

(Supp. Pg. 29 at 113-114.)

Bluffton did not "hire" the Bus from Executive Coach. Instead, Bluffton contracted for

Executive Coach's transportation services. The Bus, which was the vehicle chosen by Executive

Coach to provide Bluffton its transportation services, was incidental to the Transportation

Agreement between Executive Coach and Bluffton. Because Bluffton did not "hire" Executive

Coach's Bus, Mr. Niemeyer is not an insured under the Omnibus Clause. Consequently, the

determinations of the Trial Court and Appellate Court should be affirmed.

2. Response to Proposition of Law No. 2: A Policyholder that
Acquiesces to a Transportation Provider's Choice of Driver Does Not
Give the Driver "Permission" to Operate the Vehicle, for Purposes of
the Omnibus Clause

3. Response to Proposition of Law No. 3: A Driver Who Operates a
Transportation Provider's Vehicle in the Course and Scope of His
Employment Does Not Operate the Vehicle with the Policyholder's
Permission, for Purposes of the Omnibus Clause.

To qualify as an additional insured under the Omnibus Clause, Mr. Niemeyer would also

have had to use the Bus with Bluffton's permission. Here, too, the Trial Court and Appellate

Court concluded that reasonable minds could not differ that Mr. Niemeyer operated the Bus with
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Executive Coach's permission, not Bluffton's. Accordingly, for this additional reason,

Mr. Niemeyer was not an insured under the Omnibus Clause.

In order for one's operation of an automobile to be with the policyholder's "permission"

for purposes of an omnibus clause, Ohio law requires that the policyholder must own the insured

vehicle or have such an interest in it that he is entitled to the possession and control of the

vehicle and in a position to give such permission. Buckeye, 120 Ohio App. at 435 (for purposes

of omnibus clause, third party does not use vehicle with policyholder's "permission" unless

policyholder had "possession and control" over vehicle); Combs, 2006-Ohio-2439, ¶18

(policyholder could not give permission for third party's employee to operate third party's

vehicle "[a]bsent some degree of control over the vehicle").

Likewise, states outside of Ohio require that, before the policyholder can give the

permission necessary to implicate an omnibus clause, the policyholder must own the particular

vehicle or have such an interest in it that it is entitled to the possession and control of the vehicle.

Hardware Dealers Mut. Fire Ins. Co. v. Holcomb (W.D. Ark. 1969), 302 F. Supp. 286, 291

(quoting 7 Amt.JUx.2D, Automobile Insurance, § 115, Pg. 428). In contrast, where a driver (such

as Mr. Niemeyer) is using a vehicle by virtue of his own right to possess and control it, rather

than by virtue of the policyholder's (Bluffton's) permission, that driver is generally not

considered to be a permissive driver within the meaning of an omnibus clause. Sach jen v.

American Family Mut. Ins. Co. (Colo. 2002)(en banc), 49 P.3d 1146, 1148; Fetisov v. Vigilant

Ins. Co. (N.J. Super. Ct. App. Div. 2006), 2006 WL 2051116 at *4 (affirming trial court's

finding of no coverage for limousine company or its driver on appeal, court observed omnibus

clause became effective only if policyholder team hockey owner granted initial permission for

driver to use limousine in the first instance).
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The lower courts correctly found that Bluffton did not have the type of interest in the Bus

necessary for Bluffton to give Mr. Niemeyer permission to operate it. In the present case,

Executive Coach was the only entity with possession and control of the vehicle sufficient to give

a third-party permission to operate the Bus. As Coach Grandey succinctly (and correctly)

observed: "It's [Executive Coach's] bus..." (Supp. Pg. 28 at 106.)5 See also American Int'l.,

105 Cal.Rptr.3d at 71 (finding it "unreasonable" to infer that onmibus clause contained in

customer's policy contemplated customer granting permission to transportation service provider

to use transportation service provider's own vehicles in providing its services).

Executive Coach leased the Bus from PFS and operated it within its lease right. (Supp.

Pg. 3 at 21.) This lease prohibited Executive Coach from assigning, subletting, encumbering, or

transferring any interest in the Bus to any third party without Partnership's consent. (Appdx.

Pg. 3.) Executive Coach selected Mr. Niemeyer to drive the trip and provided him the keys to

the Bus. (Appdx. Pg. 13, ¶15; Supp. Pgs. 6 at 49-50, 20-21 at 69-73.) Mr. Niemeyer drove that

Bus because Executive Coach employed him to do so, not because Bluffton put him in the

driver's seat. Mr. Niemeyer, therefore, used the Bus by virtue of his own right as Executive

Coach's employee to possess and control it; he did not operate the Bus as Bluffton's "permissive

user."

To convince this Court that Bluffton had sufficient interest in Executive Coach's Bus to

give Mr. Niemeyer permission to operate it, Appellants rely on three decisions: Caston v.

Buckeye Union Ins. Co. (1982), 8 Ohio App.3d 309); Fratis v. Fireman's Fund American Ins.

Cos. (Cal. Ct. App. 1976), 128 Cal.Rptr. 391; and State Farm Mut. Auto. Ins. Co. v. Mackechnie

5 Tellingly, even the Appellants acknowledge Executive Coach's interest in the Bus when they refer to it as the

"Executive Coach bus" in their brief. See, e.g., Brief, Pg. 21.

25



(8th Cir. 1940), 114 F.2d 728. However, not one of these decisions supports a finding that Mr.

Niemeyer operated the Bus as Bluffton's permissive driver.

Appellants' efforts to analogize the present case to the factual circumstances presented in

the Caston decision is misdirected. Caston did not involve a transportation services contract. In

Caston, a high school student took part in an overnight field trip to a cottage coordinated by the

policyholder school. Because the school's regular bus drivers were not available, the school

asked for volunteers from the student body who could use their family cars to drive students to

the outing. One family entrusted their vehicle to the school by loaning it to the school. After

arriving at the cottage, a student asked one of the chaperones if he could use his family's car to

get a hamburger. The chaperone "granted permission." Caston, 8 Ohio App.3d at 310. On the

way to the restaurant, the car was involved in a head-on collision.

According to Appellants, the facts presented in Caston are analogous to the present

dispute. In this regard, Appellants contend that Bluffton is effectively the policyholder school,

and Niemeyer is the student driver. But the analogy is a labored one.

In making its coverage determination, the Caston court observed: "that the student

driving the vehicle did so with permission is beyond doubt." Id. It engaged in no analysis, but

its conclusion is hardly surprising. After all, the family in Caston had entrusted their vehicle and

their high school son to the policyholder's care. In contrast, Mr. Niemeyer was not a high school

student who borrowed his family car to take his classmates on a field trip. Instead,

Mr. Niemeyer was an Executive Coach employee who drove Executive Coach's Bus pursuant to

Executive Coach's instructions. Moreover, Executive Coach did not entrust its Bus to Bluffton,

as the family had entrusted their vehicle to the school in Caston. To the contrary, Executive

Coach maintained its control over the Bus through Mr. Niemeyer and the other drivers who
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Executive Coach assigned to the trip. Appellants' efforts to analogize the present case to the

Caston decision do not hold water.

Appellants' reliance on the Fratis decision is, likewise, misplaced. Fratis did not involve

a transportation services contract. In Fratis, "[t]he only issue raised" before the California court

was whether a third-party became an additional insured under the policyholder newspaper's

policy as the driver of a "hired automobile." Fratis, 128 Cal.Rptr. at 391. The policy at issue

broadly defined the term "hired automobile," in part, as one used under contract on behalf of the

named insured. Id. Because the third-party was working under a commission contract as a

subscription solicitor for the policyholder, the court concluded the third-party's vehicle satisfied

the definition of "hired automobile" in the policyholder's policy. Id.

While Appellants cite the Fratis decision to suggest that, under California law, a

policyholder need not have control over a vehicle before it can "permit" another to use the

vehicle, the court rendered no such holding. Even if it had, that view would conflict with Ohio

law. See, e.g., Combs, 2006-Ohio-2439, ¶18; Buckeye, 120 Ohio App. at 435. Moreover, it is

worth noting that even the Fratis court's own California sister courts have rejected the Fratis

court's theory that a policyholder can give a third-party permission to use that third-party's own

vehicle. See, e.g., Fireman's Fund Ins. Co. v. Allstate Ins. Co. (Cal. Ct. App. 1991), 286

Cal.Rptr. 146, 155 (concluding it would "strain the plain meaning" of the omnibus clause to

suggest third-party was using its own vehicle with policyholder's permission); American Int'l.,

105 Cal.Rptr.3d at 71 (finding it "unreasonable" that customer could grant permission to

transportation service provider to use transportation service provider's own vehicles for purposes

of onmibus clause). Therefore, Fratis is of no persuasive authority in this case.
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In their discussion of Fratis, Appellants also cite to Gulla v. Reynolds (1949), 151 Ohio

St. 147, to suggest that "permission" to use the automobile should be determined by the use to

which the automobile is being put at the time of the accident. However, even that consideration

does not impact this analysis, because Mr. Niemeyer was driving the Bus incident to his

employment with Executive Coach.

Appellants also fail to appreciate the factual considerations that distinguish the

Mackechnie decision from the present case. hi Mackechnie (which involved the application of

Nebraska law), the court concluded that the policyholder choir had the capacity to grant another

permission to drive the vehicle because the policyholder's director purchased the vehicle "for the

specific purpose of transporting and conveying" the choir on concert tours, and the choir was

therefore a "virtual lessee" of the vehicle (the court also concluded that the director was, in

reality, the policyholder). 114 F.2d at 734. However, unlike the policyholder in Mackechnie,

Bluffton did not purchase Executive Coach's Bus, and Bluffton was not its "virtual lessee."

After arguing at length that Ohio law does not require that the policyholder have

"possession and control" over a vehicle in order to give a third party "permission" for its use for

purposes of the Omnibus Clause, Appellants backtrack from their initial argument, change their

theory, and cite Combs for the proposition that Ohio law requires only that the policyholder have

de minimis control over a vehicle before it can grant a third party permission to use that vehicle.

Brief, Pg. 26. However, Combs said no such thing. On the contrary, it implicitly rejected such

an argument.

In Combs, the policyholder had contracted with a subcontractor to perform concrete work

on its projects. While performing that work, the subcontractor's employee injured the claimant

while operating the subcontractor's truck. The claimant later argued that the subcontractor's
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employee was an additional insured under the policyholder's policy by operation of an oninibus

clause. The Combs court rejected the argument, observing that "[c]learly, the parties to the

[policyholder's insurance policy] did not intend for coverage under their policy to extend so far."

Id., 2006-Ohio-2439, ¶15. (Appdx. Pg. 38.)

The Combs court dismissed the notion that the policyholder had given the subcontractor's

employee permission to operate the subcontractor's truck, for several reasons. First, it observed

that the policyholder did not own the vehicle. Id., ¶16. Second, the court rejected the notion that

the policyholder had "controlled" the vehicle by instructing the subcontractor's employee to pick

up a load of gravel and deliver it to the job site. Id., ¶18. Indeed, the court emphasized that

"[m]ere directions as to where to load and deliver are not sufficient to create a question of fact as

to control." Id. Third, the court observed that the employee was employed by the subcontractor,

not the policyholder. The subcontractor's employee was using the truck pursuant to his

employment with the subcontractor and pursuant to the subcontractor's subcontract with the

policyholder. Id., ¶19. In light of these factors, and notwithstanding the policyholder's de

minimis control over the subcontractor's truck, the Combs court concluded the policyholder had

no authority to give the employee permission to use the subcontractor's truck and that the

employee was, therefore, not an additional insured under the policyholder's omnibus clause. Id.,

¶20.

Perhaps realizing that Combs does not support the de minimis control argument they

attempt to advance, Appellants next argue that, even if the policyholder must have "possession

and control" over a vehicle before it can permit another to use it for purposes of the Omnibus

Clause (and Ohio law requires that it does, as discussed above), the "facts" of this case
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demonstrate that Bluffton had such possession and control over the Bus. However, Appellants'

purported facts are not supported by the record.

As the undisputed evidence demonstrates, and despite Appellants' assertion to the

contrary, Coach Grandey did not contract for a specific bus. (Supp. Pgs. 21 at 74, 23 at 81-82.)

It was, instead, Executive Coach that designated the Bus for Bluffton's trip. (Supp. Pgs. 3 at 24,

31 at 23-24.) Nor did Coach Grandey select "a motor coach with a DVD player." Brief, Pg. 12.

On the contrary, Coach Grandey's own testimony confirms that the bus Executive Coach had

assigned to Bluffton's trip already had a DVD player on board. (Supp. Pg. 16 at 47-48.)

Bluffton also did not select or pay for Mr. Niemeyer as a driver. Brief, Pg. 12. Rather,

Executive Coach selected Mr. Niemeyer for the trip. (Supp. Pg. 16 at 46-47.) Mr. Niemeyer

was not an employee of Bluffton. (Id., Pg. 14 at 38-39.) Bluffton could not terminate

Mr. Niemeyer's employment with Executive Coach. (Id., Pg. 20 at 71.) And while the

Transportation Agreement between Executive Coach and Bluffton contemplated that the

"customer" could pay for meals, lodging, and gratuity, it did not require him to do so. On the

contrary, as Coach Grandey made clear, he did not intend to tip Mr. Niemeyer (Id., Pg. 15 at 41-

43), and he provided Mr. Niemeyer's meals and lodging as a courtesy, not as Mr. Niemeyer's

compensation or because he was required to do so. (Id.)

Appellants assert that, if Coach Grandey had not approved Mr. Niemeyer for the trip, he

would not have been the driver. Brief, Pg. 26. This is a moot point, as Coach Grandey

acquiesced to Executive Coach's choice of driver. (Supp. Pg. 16 at 45-46.) Nevertheless,

Appellants' own authority confirms that the policyholder's "ability to refuse certain drivers"

does not establish control of a vehicle for purposes of the omnibus clause. Occidental Fire &

Cas. Co. v. Westport Ins. Corp. (E.D. Pa. Sept. 10, 2004), No. 02-8923, 2004 U.S. Dist. LEXIS
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18471 at *30. Furthermore, Appellants' assertion overstates the reality of the relationship

between Executive Coach and Bluffton. Executive Coach has made it clear that, although as a

courtesy it tries to honor its customer's requests, the decision to do so is ultimately Executive

Coach's. (Supp. Pgs. 10-11 at 97-101.) The reality of Executive Coach's business relationship

with Bluffton was demonstrated on Bluffton's 2006 trip to Florida. On the 2006 trip, it was

Coach Grandey who had initiated a conversation with Executive Coach about a specific driver.

(Id., Pg. 14 at 38-39.) Coach Grandey testified that he had requested a specific driver. (Id.)

Executive Coach responded that the driver was unavailable and suggested a different driver.

Coach Grandey agreed to Executive Coach's choice of driver. (Id.)

The significance Appellants attach to Mr. Niemeyer's wife travelling with Mr. Niemeyer

aboard the Bus is likewise misdirected. Brief, Pg. 26. The fact that Mrs. Niemeyer travelled

aboard the Bus with her husband evidences only an accommodation by Coach Grandey, which

was permitted by Executive Coach's company policy. It was not evidence of an exercise of

Bluffton's control.

According to Appellants, Bluffton was in "complete control" of the Bus' route

throughout the course of the trip. Brief, Pg. 27. However, Coach Grandey testified there were

no discussions with Executive Coach in connection with the 2007 trip about the route that the

Bus was going to take. (Supp. Pgs. 16-17 at 45-51.) According to Coach Grandey, all Executive

Coach "neededto know was the hotel we were stopping at." (Id., Pg. 17 at 48.) While Coach

Grandey had directions to the baseball fields at which they were playing, that does not give rise

to a level of control under Ohio law. Combs, 2006-Ohio-2439, ¶18 ("Mere directions as to

where to load and deliver are not sufficient to create a question of fact as to control"). And while

Appellants attempt to create the impression of Coach Grandey sitting in the front row of the Bus,
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directing the Bus' movements, Coach Grandey was, in fact, asleep at the time of the Accident.

(Supp. Pg. 27 at 97.)

Appellants assert that Coach Grandey presented Executive Coach a detailed trip itinerary

as part of Bluffton's "contract-negotiation process." Brief, Pg. 27. However, that is simply not

true. The trip itinerary was faxed to Executive Coach months after the Transportation

Agreement was executed. (Supp. Pg. 18 at 53-54.) So Coach Grandey did not fax the itinerary

to Executive Coach as part of the contract-negotiation process. Rather, it was merely faxed to

Executive Coach so that Executive Coach "knew what time we would be departing and roughly

what time we would be returning." (Id.)

Appellants contend that Bluffton controlled the Bus because Coach Grandey "could, and

did, deviate from" his itinerary. Brief, Pg. 27. But Appellants miss the point. Any deviation

was always subject to Executive Coach's controlling authority over the Bus, which Executive

Coach exercised over the Bus through Mr. Niemeyer and its other drivers. Executive Coach's

drivers were expected to contact Executive Coach in the event of any substantial deviation from

the itinerary. It was up to Executive Coach whether to permit the deviation. (Supp. Pgs. 9-11 at

96-98.)

The only purported deviation that Appellants can point to in this instance occurred when

Coach Grandey requested that the Bus return to the university after discovering that the DVD

player aboard the Bus was not working. Appellants contend thaYthis illustrates Coach Grandey's

"control" over the Bus. To the contrary, it confirms that the deviation was always subject to

Executive Coach's controlling authority over the Bus. Appellants ignore that the Bus was

returned so that Executive Coach could make the necessary repairs. Indeed, Coach Grandey's
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testimony confirms that Executive Coach's driver contacted Executive Coach so that the problem

with the DVD could be addressed. (Id., Pg. 24 at 87.)

Appellants close their Brief by introducing a new argument: that the exercise of

"control" is not the only means of acquiring the authority to grant permission to use a vehicle.

Brief, Pg. 28. Essentially, Appellants contend that Executive Coach specifically granted

Bluffton the ability to approve or reject Jerome Niemeyer as a driver, and that Executive Coach

ceded the choice of driver to the customer. The argument is an improper one for several reasons.

First, the Appellants introduce this argument for the first time in this litigation. It was

neither raised nor briefed in the lower courts. Accordingly, Appellants have waived the

argument. State v. Awan (1986), 22 Ohio St.3d. 120, 120 (failure to raise at trial court level an

issue "constitutes a waiver of such issue and a deviation from this state's procedure, and

therefore need not be heard for the first time on appeal"); McKinley v. Ohio Bureau of Worhzrs'

Comp. (2006), 170 Ohio App.3d. 161, 177 (holding that it is a cardinal rule of appellate review

that a party cannot assert new legal theories for the first time on appeal); Stafford v. Columbus

Bonding, Ctr. (2008), 177 Ohio App.3d. 799, 811 (explaining that a party waives an issue by

failing to raise it in the trial court, and it may not raise it for the first time on appeal).

Second, the Appellants cite absolutely no authority - controlling or persuasive to

support their argument. Their argument is, at best, a self-serving legal theory devised by

Appellants.

Third, and most important, Appellants' argument that Executive Coach "delegated or

transferred" its authority to Bluffton to grant Mr. Niemeyer permission to use the Bus simply has

no factual basis. According to Coach Grandey, "Executive Coach had called me and ask[ed]

hey, is Jerry okay to be your driver, and I said Jerry is okay." (Supp. Pg. 16 at 45.) On its face,

33



there is nothing in that testimony to indicate that Executive Coach transferred its authority to

Bluffton to grant Mr. Niemeyer permission to use Executive Coach's Bus. Nor could Executive

Coach delegate such authority to Bluffton. As discussed, PFS's lease with Executive Coach

prohibited Executive Coach from delegating or transferring any authority or interest in the Bus.

For all these reasons, Appellants "eleventh-hour" argument should be rejected.

In summary, the Trial Court and a unanimous Appellate Court viewed this issue from the

perspective that Ohio law requires. In doing so, both concluded that Mr. Niemeyer operated the

Bus as Bluffton's permissive driver. The undisputed facts plainly demonstrate that Bluffton was

incapable of giving Mr. Niemeyer permission to drive the Bus for purposes of the Omnibus

Clause. Bluffton did not own the Bus or have an ownership interest in the Bus. Mr. Niemeyer

used the Bus by virtue of his own right to possess and control the Bus through his employment

with Executive Coach rather than through Bluffton's permission. Consequently, Mr. Niemeyer

was not a permissive driver for purposes of triggering the Onmibus Clause. Therefore, the lower

courts' findings that the Omnibus Clause does not extend insured status to Mr. Niemeyer should

be affirmed.

III. CONCLUSION

The construction of the Omnibus Clause that the Appellants advance is an unreasonable

one, as both the Trial Court and the Appellate Court found. For the reasons stated above and

upon the authorities cited, American Alternative Insurance Corporation respectfully requests that

this Court affirm the judgments of the lower courts, find in favor of American Alternative

Insurance Corporation and Federal Insurance Company, and grant such fiirther and additional

relief as the Court deems just.
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ConuDCrciDl Transllortation LensqAgrecnlent

'fhis Ieosc Aj;reemcnl ( thc "Agrecnunl") cffectivens of July 19, 2000 isentcred inte by and betwcere Pnrtncrsliip Finaucinl Scrvlces, Inc, d/bAr AIIC
flnanolul Amvicns ("Lessur"), ond the undersigned ("l,essee"). If more then onn perty execulos this Agreemmnt as Lessee, enoh shnll beJohttly nnd suvemll,y
Ilnhla hmeundel',

I. I.RASEI UISCLAIMER. Lessor hereby agrees to lense to Lessee nnd Lessee hemby egrees to Iense Rent Lessor certaiu Vehicles foruse In hr huslnusn,
Lessec'.t Iense of n VeWcle shall be ell'ective on tlie dnle Lessee necepts (he Vehiefe for Lease hereunder. Leesor her'eby nsslgns lha nrarlufnclurm'a wliiuuny lu
Lessce IVu Ihclensu'feam, LfiSSE6 AGItGE9'171AT LESSOR IS NOT'I'HE MANUFACI'UREI3,17E5IGNEIL OIt I)IS'IItlitLl'I'OIt Uf,I'lll1
V6:I11(.'LES ANI7'I'lIA'1' EACIL VEIL[CLE IS OF ABESLGN SELEC7'EU BY LESSEE AND SUITABLE FOR L'I'S PURPOSES. ALL. VEIIICI,6'.H
AIIE I,F.ASEI) "AS IS," LESSOII hLAICES NO REI'1LESENTATION OR WAIiI2AN'1'Y OF ANY KINI), EXPREBS OR IMPLIED, 1V1'I'll
liE.9i`RCl"1"0 AN1' VEIIICLE INCLUDING, BU7 NOT LIMITED TO: TI]E MEIiCIIANTABILI"tY Olt FI'I'NESS FOIi A F'AIS71CUI.Al1
1'Ulit'OSE OF A VEIIICLE; 'fllE DESIGN, QUALI'P1' OR CAI'ACITY OF A VEHICLE; Olt COMPLIANCE OF A VEIfI(Ldt AVI1l1
AI'PLICAIILE LA\Y.

2. 1fLLIVEl2Y. lsssee shnll hlspeet a Veldclc st tlte locntlon ofdellvery. Lessee's rentoval ofa Vehicle from such locatlon shnll cannlltutc accepmuce ul'tbe
Vchlcle mid Lessee's tvasrnuly to Lessor thnt thc Vehicle conforms to Lessee's spccilicntions. Lessee agrces that Lessec's oblignllou to pay re,d nnd olher
nnmwils wilh respecl lu such Velricle shall be uncondil7onal and that Lessee shall not be entilled to any reduction of, orsetofl' agalnsl, such uinounts,

3. 'I'EI1M OE AGREEMENT. This Agreenrent shall cantmence on the date set forth above, and cuntioue until cenccled or tcmtinated by citlmr pnrty upon
30 days' written notice to Ote other Notwithstanding tennination, this Agreement shall remain inttYect with rnspect to caeh Vehiclc then leased until all tenns
vtd condilions oflhis Agreement are salisfmd.

4. 1,EA4E TERM. The noncencelable minimumLease Term foreach Vehicle is 367 days beginning upon the first rental payment date. Thereatter, Ihe L ensc
'Cenn tnny be exlended provided that such extensions shall nol extend the inaximum Lease Tenn beyond the LcaseTenn set in Exhibit Clrereto.

5. OPERATION. Lessee shall operale the Vehicles solely in the UnitedStates (Lessee acknowledges that breachnfsuchcovenant could adverscly affccl-
Lessor's nssumed tax benefts and thereby subject Isssee to Ilability Ihereforc) end in accordance with applicable federal, state nnd local Isw govcming the use;
operalion, main¢nmlce or nlteration ofthe Vehicles. Lessee agrees to repair the Vehicles and to melntaln thens ilisafe andgood mechanical candititin attd

rumiinp,order: AIIoJditians to e Vehicle becorrme the pmperty of Lessor and shall be sunendered with lhe VehiCle. NOVEIIICLES MAY BE USED'10

TRANSI'ORTHAZARDOUSSUBSTANCES.,

6. NE"i' LEASE. Lessee covevants thal it will pay all casLs, expenses, fees, charges, fines, interest, end tazes, including, without limltation, sules, property
and use taces, incuned in corineetion widl the Vehicle's titling, registration, delivery, purchase, sale, rental, modification, and erising from the ownership,
operation or use of Ihe Vehicle during iis Lease Term regurdless of when assessed or payable. If Lessor pays any of thc foregoing amounts, Lessee sttall
promptly relniburse Lessor msd pey Lessor's then curtent administrative chmge.

7. T17'LE; IiEGISI'RA'CION. Lessee, at its own expense, will obtain all required registration plates, pennits or licenses for the Vehicles. If Lessor pays for
any ofllteforegoing, Lessee will preniptly reimburse Lessor. Lessce agrees to properly title end register the Vehlclesin Lessm's name and, if Lessce Is in
possession of the tiile, to prompdy deliver the title to Lessor. Lessee will bear all costs and expmnes, including Lessor's adininistrative fee, to coaect incorrecf

titlcs.

__8. RENTAL CHARGES, Lessee..will pay rental for the Vehicles in accordance with the relevant Exhibits, as well as all other rental charges provided for in

this Agreement. Notwithstnnding any provisions hereofto the contrary, the failure of Lessee ro receive an invoice for such payments orto receive invoices on a

timely bavis shall not excuse or otherwise modify payment temrs provided for herein or in Exhibits hereto and Exhibit T.
Lessee acknowledges that the periodic renlol eharges are based on a presumed afler-Iax retum to Lassor. If any changes in federal or state tv laws or

regulstiens (including a change in corporate incame tax rate) causo Lessor's after-tax retum to be reduced or impact the ability of Lessor to realize the full tax
beneflts cunlemploled herein, Lessor nmy, in contpensatlon, prospectively adjust the periodic rental charges.

9. PAYIvIENT TERMS. Time is ofthe essence. If rent is not paid within ten (10).days of its due date, Lessee agrees to pay n lete charge of five cesns ($.05)
perdollnr on, andin addition to, Ihe amount of such rent but not exeeeding the IawNl maximum, if any. It is the intent of Lessor that it imt recelve directly or
ittdirectly any antount in excess of that amount which may be legally paid. Any excess charges will be creditcd to Lessee ar, upon rcquest of Lessee, refunded.
All charges are based upon Lessor's slandard operating roulines, existing business policy and computersysleans eapabilities,

10. SURRENDER OF VERICLES At thc end oF Ihe minimum LeeeeTerm, Lessee may, and at the end of Ihe Leuse Temi, Lessee shall, upon reasonable
written notice to Lessor, eilher purchase the Vehicle for its then fair market value or retum the Vehicle to Lessor by delivering the Vehicle to Lessor at n

mutoally agreed locntion. Upon sumender or, if nol sunendered at final disposition, the Vehicle shall be in good, safe and lawfnl operating catidillon.

Sunender of tlte Vehicle slmll not be cl£cetive until Lessor has netual physical possession of Ihe Vehicle and has received all liccnse plates, rcgistrnticn
certi6cates,dacumentsoftitle,odometeranddamagediselosuresandotherdocumentationneeessary forthesuleoflheVehicle. if,uponLesseerequesl,Lessor,
accepLS an oR'er to purchase a Vehicle from Lessee or a purchascr identiflcd by Lessee and Lessor does not take aclunl physicni possession of Bte Vehiele,

neither sunender nor sale shall be declned to occur until Lessor delivers the certificate of title and recelves payment. Any personnl propeny in a Vehlele upon
surrendcr ahall be deemed abandoncd and may be disposed ofby Lessor wlthout liabllity.

11. SALE OF VEIIICLES. In Ihe eyent Lessee elects nal to exercise its purchase opdon, Lessor shall, nnd Lessee may, solicil from prospective purchasers
wholesnle cnshl bids for Vchlcles. Such`Vehicles shall be sold In a cornmercially reasonable manner. From tlse sales procecds of a sele to Lessec or nny nlher
party, Lessor shall deduot all unnmortlzed nequlsition fees, ssles expenses paid or incurtcd by Lessor In undertnking such sale and ony late fees, taxes or ulher
nniouuts dlte wllh mspect to the Veldcles, regnrdless of when nssessed or payable, tire balance renralning to constttute Ilto Net Procceds wlrich shnll be payable
tu Ixesm. If lassor sells any vehicle owned by Lcssec or u Ihird party, Lessee agrees Ilml !he sele of such velsicle shall be sutrject to Ihe Indenlnlty llmehl mld to
pay Lcssor's tltcn mltrent sale fce.

12, 1OIIIMINAL ILENTAI. VALUE, As nn tnceutive lolt® Lessee to maintain the value ofthe Veldcle by good malntenanec, repair nnd carefld uso dmhig
its Lenveterin, die pnllles ngrce Ihnt the enhanceinent or reduction In value shnll be compensaled ns follows:
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a, itefuud uf Ilental, If the Nel Proeeeds from Ihe snle ta either Lessee or a third party excced the Tenninal Rental Value (as defined in GviSlbh'I'), Lcesor
shFlll retaiu ao unrount oqual tu the Ternlinul Reutal Value, nnd remit the excess to Lessce as a refund of rentaL

b, litntal Charge. If tttc Nct I'racccds front Ihe snlc to oither Lcsscc or n third party are Iess Ihan the Tcrminel Renlni Vohw, Lessee sitnll pny L.cssur nl
thethneofthcsoletheuntountofthedl(farenctbetweenthoNetProceedsandllteTOrminalltenteiValuc.

13. IN8URAN'CE. Dcfure delivery of any Vehiele, Lessee shall purchase from a responsible insumnce cotnpany accetable to Lessor Blld Lcssee silnll
ntainlain, during Ihe Lease'I'emr of eaohVehicle, ttle following coverages and deliver to Lessor a certificate thereoC -

n. I.Inbllity Insurnnce mmnbig Lessor as nnAdditional Insured wilh limits of coverage ns Lessor nrny requirc, but in uu eveut less uran St nillltnn
cmnbined single Ilnritperaccancnce ($5 miliion for Vehicles enpnbic of Branspaning 9 or more passcngors). Nt, sell'dnsttred ratentlorr or doducllltle ls

peuiiissible untcss alilxoved in writing by Lessor,

I. Cnnqrrebensive nnd colllsimr insturance nenting Lessor ns Loss Payee witlt coverage for Ihe actual casir value of each Vehlclc nnd subjuct lo n
deductibie no grenter Ihnn the fullowing amounts unless approved by Lessor; $5,000 for Intercity conohes{ $2,500 for school buses, shullle hueee nnd
vnns nnd mnbulnnces; $1,000 for medium and henry duty tmcks and trailers, tool imcks, tow trncks and Ilre aervico Imcks• l.cssee slral) also ahlnhr
nml'uult iusuranco cumplying wllh applicnble Icgrd requirements, Lessee shall bear all risk of loss, damage, or destruction to lhe Vcllialn (whlch mny
excced actuul cash value), however oaused, from the litne of acceptance until surtender to Lessor.

c. Cun'dRinirs. AII rnsuranct )mbcres shall provide for 30 days' prior written notice to Lessor ofany cancelletion or reduction In coverage. Lessor husuo
: obligation to examine insurance certiRcates or to advise Lessee if its insurance is not in compliance with this Agreemenl. -Lcssec autltorizes Leesur to

cntlarse Lessee's narne loinsutwtce checks related to the Veldeles and to take any actions to pumue insurmsce claims and recover paytnentv If Lessee
failstodoso. ' -

d, casualty. In the event for any rcason a Vehicle becomes wom out, lost, stolen, destmyed or unusabie (herein, eaeh, a"Loss"), orl the «ntrd pnymenl
dnte ttext succeeding the occunence of such Loss, Lessee shnll pay to Lessor the sum of(x) the Stipulated Loss Value (as defined in Erxhibit S) ol' Ihe
affected Vehicle -(detenninedas of the renrai paymcnt date Immediately preceding the date ofsuch Loss),and(y) all tem end other amounts ahich eie
Ihen due onder this Agreement. Upon payment of nil such sums, the term of this Leese es to suoh affected Vehicle skall terminale. So long us no event
of default shall have occuned and be continuing. any insurance proceeds attributable to such Vehicle shull be payable to reimburse Lessee for the
poyments rcqttired Isereunder up to the smount aflhe Stipulated Loss Value. Lessee understands that suoh Stipulated Loss Value may exceed Iheactuol
cnsh value of tlte Vehicie asdelennined by the insurer of theVehicle end Ihqt Lessee renrainsrequired to pay the enlire amount due hereuilAcr.lii the
evettt the Loss occurs aRer the Ilrst annual anniversary of the Lease, Lcssee may, provided it is not in default under this Agreentent, und in lieu of Ure
pnymenFiequirement in Ihis subsection, exercise its option to purchase the Vehicle(s) suffering a Loss for an amount equal to Ihe.higher of the Ihen fair
mnrket valne and nte Tenninal Rental Value determined pursnantqo Exhibit T. ' .,

14. INDEMNITY. LESSEE WILL INDEMNIFY AND DEFEND LESSOR (INCLUDING ANY OF 1'TS AFFILIATES) AGAINST ANY LOSS,
LIAIIILITY. pR CLAIM DIRECTLY OR INDIRECTLY RELATING TO THE OWNERSHIP, LEASE, MAINTENANCE,USE, CONDIT'ION
(INCLUDING BUT' NOT LIMITED TO, PATENT AND LATENT DEFECTS WHETHER OR NOT DISCOVERABLE, PRODUCT LIABILITY
CLAIIIIS OR THC CONDITION OF THE VEHICLE AT SURRENDER) OR SURRENDER OF ANY VEHICLE BETWEEN TIIE TIME OF
DELIVEItY TO LESSEE AND THE 7'IME OF SURRENDER. IF LESSOR SELLS ANY VEIIICLET.O LESSEE. ANY OF ITS EMPLOYEES On
A PURCEIASER FROM WHOM LESSEE OBTAINS AN OFFER, LESSEE'S COVENANTS OF INDEMNITY WITH RESPECT'TO SUCII
VEIIICL.E SIIALL CONTINUE. THIS INDEMNITY (S ABSOLUTE AND UNCONDITIONAL AND INCLUDES CLAIAIS OF NEGLIGENCE,
STI2tCT LIABILITY, ENVIRONMENTAL LIABILITY AND BREACH OF WARRANTY, BUT DOES NOT EXTEND TO CLAIMS OR
LrAIIILI'I'Y ARISING FROM THE GROSS NEGLIGENCE OR NILLFUL MISCONDUCT OF LESSOR, ITS ACENTS OR EMPLOVEES. 7'si1S
INDEAINCI'ySHAI.LSURVIVETHETERMINATIONOFTEIISAGREEMENT. - - --- - -

15. NA'I'URE OF AGREEMENT. THE PARTIES INTEND ALL LEASES OF VEHICLES IIEREUNDER TO BE TRUE LEASES. Lessec hns rro
tight, title or intcrest in and to any Vehicle leased hereunder except ns lessee, and Lessee has no option to purchase any Vehicle for any amount iess than Its fair
markel valu<. Lessor has the right to mark the Vehicle at any time sletingils interest as nwner and to receive and rerain compensntlon related ta Ihe Vehleles
from manufaolurers, suppliers and vendors. Without prejudice to the intention of the parties that this Agreement be a Irue lease, Lessec hereby grants Lessor a
security Interest In the Vehicles, all vehicies end other equipment and property subject to other leases or loens with Lessor, and all proceeds, accessions,
doctunents, instrumenu, accounts, chatlel paper, equipment and generei intangibles related Iherelo to secure all of Lessee's obligations under this or any olher
egrcemcut with Lessor. Lessee hereby grartts Lessor Its power of uttomey to act for nnd on behalf of Lessee In eli matters pertaining to tho titling uud
reglstralion of Vehicles and the fiiing, recordirtg or perfecting of Lessor's interest and title in the Vehicles, including executinn of Unlfbnn Comntnrcial Code
financhrg statentenls, and egrees to execute such otlser documents as rnay be necessary to effect or evidence such granl. A photocopy or other reproduellon of
this Agreement shnll be sufficient as e fnancing stelement.

16. FINANCIAL STATEMENTS; INSPECTIONS. The credihvorthiness of Lessee and uny guarnntor is a material rondition to rlds Agreenreul. Lessee
shrdl ptovide Lessor tvitlt Rnancial information reasonably requested by and satisfactory to Lessor caeh year of this Agreentent• Nothing hcrehi shldi be
cmtsUUed to require Lessor to lease any vehicle. Lessor may inspect the Vehicles and related records atany time upon reneonnbie notice.

17. DEFAULT: REMEDIES. If Lessee shall f§il to make the payments, maintain insurance euverage or title any Vehiclc properly and in a tlntely rnuuucr, nll
at herein requlred or after 10 days' wrllten notlce shall fail to perfonn any of its other covenants under thisAgreement, or Lessee or any gumantor shall(I) mnke
an asgignntcnt for Ihe benc0t of credllars, or suffer a receiver or trustee to be appointed, or 01e or suffer to be fited any petition under nny bnnkruptcy or
Insolvency law of any jurisdlction; nr (il) discontinue business; nr (iil) ditsolve, tenninate, eeese Its corporate or pnrtnersltip exisunce or die; or (Iv) be hr
del'nult under eny olher egreernenl it rrtny have with Lessor or any parent, subsidiaryar aftlliate of Lessor; or (v) suffer a moterinl adverse ohange In opcrating or
6rmnclni coodtlon whieh Irnpalrs Lessee's ability to perform Its obligations hereunder or Lessor's title to or rights in Ilte Vehlcles; or (vl) rnake any
reprascrunllnn or aarrnnty herein, ar in any document delivered to Lessor in connection herewith, which shall prove to be false or misleading in nny nrnledal
Inspect; or (vii) nterge, consolidatc, or undergo a chnnge In connolling ownership; or (vili) be in defaoli under ony odrer ngreernenl it tnay irave with Lessor or
eny pnrent, sobsidmy or af(iliatc or Lessor; then In such event Lessee shell he In default under this Agreement. A def§ult under Ihe tertns of tlds Agrecmcnt
sltnll conslitutc a default under any other egreement Lessee has with Lessor, or any parent, subsidisry or aflillate ofLessor. Lessor shsll Iteve the right to offset
any nmannl.s due to Lessee against anrounts due to Lessor and all rights and remedies evailable at law or in equlty tncluding, witlroul Iimitalioo, Ihe tigid lo
repossess nny nnd all Vehlcles leased hercundcr (arid for that purpose, Lessor or its agents may enter upon any ptemises owned by or under ihe conlmt Of Lessea
or nny of Its employees or allillates). Notwithslanding repossession and saic of any Vehicle, L.essor ulay recover font Lessee all dnmages susmhrad nx a sesnll
of I.nscc's dclbult, mtd Is not accountable to Lessee for uny prooeeds of mty suclt salc. Suoh damages shall Include but not be Ilntited to: the 6ill emuunt nf
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I

reroals dlen duc arld unpaid, the StipulotedLoss Value of Ihe Vehicles balculated pursuant to Exhibit S as of Werental paysnent date inunedietely pracading ue
defnull, and all other amounls of any nature due under this Agreement including, without limitation any emounls due as te¢ninal rental adJustments, togclher
wilh nll costs of collection and r6passession including attomeys' fees and collection fees. A11 of LesSm's rights and remedles shall be oumtdatlve nnd nol

excluslve. . , , - -

18. NO CONSEQUENTIAL DAMACES. In no event shall-Lessor be Iiable for any lossof proGts, other consequential damages or inconvenience resulting
froin any delay in delivery, theft, damzge to, loss of, defect in or failure of any Vehicle, or the time consumed in recnvering, repniring, ndjusting, servicing, or
replacing sanie and Ihere shall be no abatement or apportionment of rental during such time. EXCEP'f WITH RESPECT TO LESSEE'S OBLIGATfONS OP
INIJFMNIT'Y HEILEUNDER, EACH PARTY ACREES TpAT: ITS SOLE AND EXCLUSIVE REMEDY FOR ANY MATTER OR CAUSE 01' AC1'IUIJ
RF.I.ATGt) DIRECTLY OR MDIRECTLY TO ANY BREACH BY THE OTHER PARTY OF'fHIS AGREEMENT SHALL BE A CONTRACTACfiOhl;
DAMAGES SHALL BE LIMITED TO ACTUAL AND DIRECT DAMAGFS INCURRED; AND NO INDIRECT, CONSFQUENTIAL ORPUNITIVE

DAMAGES WILL BE CLAIMED.

19. ASSIGNMENTS. LESSEE SHALL NOT ASSIGN, SUBLET, LIEN, ENCUMBER. OR TRANSFER ANY INTEREST IN ANY OF THE VEIIICLES
LEASED FIEREUNDER OR ANY INTEREST IN TFIIS AGREEMENT TO ANY PARTY WITHOUT THE WRITTEN CONSENT OF LFSSOR. ANY SUCII
CONSENT BY LESSOR SHALL NOT RELIEVE LESSEE OF ITS OBLIGATIONS AND LIABILITIES. Lessor may essign all or any part of its right, title and

inleresl In this Agreemem or the Vehicles, including nll recclvabl<s.

20, I1IiLATE1) LN'1'1I'LES. Any'Vehiclesleasedoroperetedbypresenlorfuturesubsidreries,parepl5.or.affillateSofLesseeshallbewithintheterrnsnnd
Condition5 9f-lhis Agreement,uriless cuvered byasepara(e agreement with such subsidiary, pzrent or affiliate, aud Lessee agrees that, in tire eventsuch
subsidiwy, parent or nltilinte does not perform according to the tetmsand conditians ofthis Agreement, Lessee guarantees suclr perfarmance.

21. WAIVER OF JURYTRIAL. DOTfIPART'IESTOTHISAGREEMENTHEREBYWAIVEANVANDALLRIGHTTOANYTRIAL,BVJliICY
1,^,'ANY..C....N ..,.,,.v..r-EU^nGSDIRECTLYiiRiNDGcECTLYHEREUNDER.

22. GOVERNING LAW. THIS AGREEA7ENT AND THE RIGHTS AND OBLIGAT'IONSOF THE PARTIES HEREUNDER SIIALL IN ALL
RESPECTS11E GOVERNED BY AND CONSTRUED IN ACCORDANCE WITId, TtfE1NTERNAL^LAtVSOF THE STATE OF CONNECTICUT
(WITf1OUT REGARD TO'PflE CONFLICf OF LAWS PRINCIPLES OF SUCH STATE), INCLUDING ALL MA'I'7'ERS OF CONSTRUC'PION,
VALIDITY AND PERFORMANCE, REGARDLESS OF THE LOCATION OF THE VEHICLES. THE PARTIES FURTHER AGREE THAT ALl,
ACTIONS Oli PROCEEDINGS ARISING, DIRECTLY OR INDIRECTLY, FROM THIS AGREEMENT, SHALL BE LITIGAT'ED; A'I' TIIE

,OIf1'ION OF LESSOR, IN COURTS }+AVING SITUSWITHIN THESTATEOF CONNECTICUT, AND LESSEEt1EREBY CONSENTS'I'O TIH:
PERSONAL JUItISDICFION OVER LESSEE BY ANY' LOCAL, STATE OR FEDERAL COURT SELECTEU BY LESSORT'EfAT IS LOCA'1'ED
W I1liIN TIIE STAT'E Olr CONNECTICUT. LESSEE WAIVES ANY O13JECTlON TO VENUE IN ANY SUCH AC'FION AND AGREE,9 NO1"1'U
DIS'I'Ultll Sl/Cl1 CIIOICE OF FORUM BY LESSOIi. LESSEE HEREBY CONSENTS TO SERVICE OF PROCESS BY MAIL AND'ITIAT' SUCII
SEIIVI(:EDYN7AILINGS73ALI.CONSTITUTEDIIEANDPERSONALSERVICEUPONLESSEE.

23. ODUMETER DISCLOSURE STATEMENI'. Federal law (end State law, if applicable) requires that'Lessee es lessee disclose, oud Lessee shnll dlsclose,
the mlleage of e¢eh Vehicie to Lessor in connection with Ihe transfer af ownership of the Vehicle, Failure to eomplete nn odameler disclosuro stnlanenl or
making a false slalentent nray result in Ones and/or imprlsonment, LESSEE AGREES TO PAY AN ADMINISTRA'fIVE FEE II' LESSEE FAIIS'I'O
PROVIDEAREQUIREDODOME'FERORDAMAGEDISCLOSURESTATEMENTATTIMEOFSURRENDER.

24. \I0I)1I4CA'TIONS. 'I'his Agrecinent, Its BxhtblCa, Schedules and amendments contain the entire understnnding of Ihe patties and nmige nll mul
understandings, Pnrchase orders relating to Vehicles mey be iisued by Lessee for adnrinistretivc convenience, but are subject to lhe lenua cnd candltlmu of thls
Agrccment and sholl not mnend or supplement It. ANY MbDIFICA'FIONS, CIfANCES, OR AMENDMENTS MAY BE MADE ONLY IN A W Ill1'ING
DUi.Y SIGNEU BY LESSEE AND LESSOI2. FAILUIiE OF EITIIER PARTY TO ENFORCE ANY RIGIIT GRAN'f'Ef) IIEIIEIN SfIALLNOT' IIE
DEE:MEDA\VAIVEROFSUCIfitICI,L]'. -' " "- -.-'- -

i[V w('I']vE,,S$ W$E]ZEOF, the partics hereto have'caused this Agreement to be signed by duly authorized representntives.
^ i ccecc-LESSOIi^

Par(nership Financial Ine, d/blvyA*/lrinanelal Services Execulls-C-C oaeh Luxu Travel, Inc.

By,

'I'Ide; __ Risk rislalYet

Address; I 1010 Pruirie Lnkes Drlve, Eden Prairic, MN 51334

By:

Rick 1. Stecbsalm
Title: HreaidenG

Address: 10269 St.12t 224, Ottnwn, OI I 45875
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EXIIIBIT C
Rental Sclledule No. 001

Uueven Rentals
Dated This ? 1 1 VV

0

Tliis lixldbit C is n purt of and subject to Wal certain Lense Agreement (hereinaRer the "Agreanent"), datedJuly 19, 2000, Lctwecn thc LESSOIt nnd tlin

LI S.Sf_li scl furth bcluw,

Nulnber Capitalized Lessor's
of Unils Cusl Per Unit Monufacturer VIN Number Modcl antl Tyoe uCGyujiilllchl

I.,. ...$380r116,00 V>lltIlaol YE2TC13f33Y2044121 9'2145, IntcrchtyEirmefr

L.cnselcinl (In Months, cxcluslve ofany Interim rentnl period): 84

Mlleogeullatvance: Na . . .

Exccss inilcagc charge: n/a

The Capitalized Cosl of each Vehicle is conrputed by adding the following amounts:

(i) The invoice price of the Vchicle including sales tax, if npplicnble; end
(h) Ttre invoice price of any authorized addtionsor modifications to the Vchiclemadc pursuant to LESSEE's reqoest.

The Capitalized Cost af the Vehicle(s) is: $ 380,116.00

LESSEE shall.payto LESSOR tfie foliawtng rentels as specitled herein:

1) InterimRent: NotApplicable

2) Szsic Tcrm Rent:Commencing on 17tC-r and on the same day ofeach morifh (hereatter, Lessee agrees to pay to Lessor Eighty

Four (84) consecutive monlhly rental payments ns follows:

Payment I © $ 21,500.00
2 - 84 @ $ 4,490.00

3) Advance Rent: Upon execution of this Exhibit, Lessee agrees to pey to Lessor the total emount ofTwenty One Thousand Five Hundred and
00/100 Doilars ($21,500.00) ofwhich Twenty One Thousand Five Hundred and 001100 Dollars ($21,500.00) will be epplied to the first rerntal

asitbecoines'ducnndpayable, - - '

LGSSOR: LESSEE:

By:Oy'I

ni.@!c_Annlyet 9'itle: President
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EXHIBIT S
To Sclledule No. 001

Dated Tliis

Byt

III

STIPULATED LOSS VALUES

(FOR CASUALTY/DEFAULT PURPOSES ONLY)

Tlds Eshibit S is aparl oCnnd sabjecl-to that certain Lease Agfeement, and olher Gxhibits thereto(hcroiunfler tlte "Aereemcnt"), dated July

19, 2000, beaveen Parlnersbip Financial Servlees, 9n¢ d/b/n ABC Finanoial Services ("Lessnr"), and ExecutiveCocch Luxury Travel, Itta ("LCSSte").

,..:- Th4S4iptllatedLossValueofnnyVehicle(s,)asnfunydete,slwllbemtaurountequaltoureproductof(i)theoriginaLCnpitalisedCost(asset

fortlt iu such Exhibit C) aud (ii) Utc percentage indicated below oppositelhe Rental Period in whiah such date uceurs. "Rentai Perlod"sholl ntean any

period oomrnencing with the frst (lst) day of the Lease Tenn of such Vehiele(s) to aod including the date on which Ihe second rental payment is made

-and nny rental pnyinent dale to and inoloding the date inunediately preceding llte next rental payntctlt date. If casuellP accurs within lLe first 12 inonllis,

usu slip Ioss percent fram month 13 and add back any unpaid rents in periods 1. 12.

RerttalSlipulated Loss Rental ` Stipulated Loss... Rental Stlpulated Loss

pa[LJ Percentage Perlod Percentage Period ecenla o

94.061 37 76158. 61
93.537 38 77.866 .... 02
92.997 39 . 77,111 03

92.449 - - 40 76.348 64
91886 . . ' 41 76.578 65

91.307 42 74.801 88

90.721 43 74.015 67

90.127 44 73.221 68

89,522 46 72.421 69
88.908 48 71,613 70

.88.284 47 70.798 71
87,650 48 69.976 72

87.008 49 69.146 73

86.356 : .. . 50 68..308. . 74
85,694

. . ..
51 67.463 75

85,023 52 66.610 78

84.343 53 65,749 77

83.653 54 64,881 . 78

82.955 55 64.005 79
82,249 56 63.120 80

81,538 - 57 62.230 81
80.816 58 61.335 82

80.089 59 60.436 83
79.356 60 59.532 84

(NUITS: The loregoinglnblo nneanws Wat 1hc Rental Pnynrent for thu 12ental Period hav been ntade.)

LESSOI[: LESSEG:

teryhl , Fht t ct ces 1 t I /n AI1C Fitmncinl Servlces Execu C nch Lux

ay:

T'itte: RiskAttnl S

Date:
^ 2/vu

Rick J. Stechsclta

Title: Pres(dent

IIIII ^IIII^IiII^I^IIII^

58,619
57.701
66.778
65.940
54.910
fi3.968
53.017
52. D68
51.090
50.131
49.164
48.194
47:216

.46,234..
45,250
44.256
43.260
42.261
41.253
40.235
39.228
3t3:231
37.245
34.999

Dnte: /V - f^y',f/ ^l'^d c>2lJl ^^^ .

NOTE: It this account terminates early, for any reason, ASC Financial Services will

repay the unamortized 3% penalty adder to GE Capital at the time
of termination. Please contact the Commercial Transportation
department in Eden Prairie, MN at the time of termination.
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IM M11 fN
EXHIBIT T

To Schedule iVo, 001
Dated Titis

TERMINAL RENTAL VALUE. . . .
(FOR EARLY TERMINATION PURPOSES ONLY)

''fhis Exhibit T is a pert of ond subject to that certain Lease Agreement, and other Exhibits thereto (hereinafler the "Aereement"), dated July 19, 2000.

between Partnership FinancialServices,lnc. d/bla ABC Pinancial Services ("Lessor"), end Executive Coach Luxury Travel, Inc. ("Lessae"),

1'he'femtlnnl Rental Valuc oPany Vehiclc(e,) as of any date, shall be an amount cqual to the product of ( i) the original Capitalized Cost (as set forth In such

Exhibit C) and(ii) the percentage indicated below oppositethe Renlal Period In which such terminatioo date occurs and (w) all rentals and other ainoun^s wbich
aredi,e mtderthrs'Agrcement totRe date ofYalcl- "Rentar Period" shxll nYean any period commencing with the tlrst ( fs[) dsy ofihe Lcusc Term or suclr

Vehlcle(s) to and including the date on whlch the second rental payment is made and any rental payment date to and including the date immedletely preceding the

next rental payntent dale.

...

Rental
Period

Tejmination
Percentage

Rental
Period

Termination
Percentage

Rental
-Perlod

Termination
Percentege

13 94.001 37 .78.615 61 58.619
.. . . 14... . . . . 93.537

.38 .. . .
. .77.866 62 - 57.701----

15 92.997 39 77.111 63 56.778

16
17

92t149
886 -91

40,
-41

76.348
57875

64
_ .65 .

55:846
._54:910.

18
.

91.307 42
.

74.801 66' 53.968

19 72190 43 01574 67 53.017

20
.

90.127 44
.

73.221 68 52.058

21 89.522 45 72.421 69. .. . 51.096

22 88.908 46 71,613 70 60.131

23 88284 47 70.796 71 49.164

24 87,650 48 69,976 72 48,194
25 ' 87.008 49 69.146 73 47.215

26 86.356 50 - 68.308 74 40.234

27 05 094 51 67403 75 45.250

28
,

85.023 52 66,610 76 - 44.260
- 29 . .:_ 84.343.. 53 65.749 77 43.260

30 83.653 54 64.881 78 42.261

31 82,955 55 64.005 79 41.253

32 82.249 56 63.120 80 40.235

33 81.536 57 62.230 81 39,228

34 80.816 58 61.335 82 38.231

35
36

80.089
79.356

59
60

60.436
59.532

83
84

37.245
34.999

(NV Iti: 'Ilte foregoing table assumes that the Rental Paymcnt for the Rental Period has bcen made.)

LESSOR: LESSEE:

Parlnershin PinencielS rv c Ine.d/f a Financtal Services ExeE

ey:

'ritlc: Ri k Anal st

Datc:

Title: President

Date; 7v y ^^
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II 11111n^^1 IIN I
rxHII3IT A

Acceptance Notice

To Sehedule No. 001
Dated'I'his 1 - M -CC

Lia V.vhitih A Is pnrl of nnd. subJecl to lha Lense Agreement between Partuershlp, Flnmrelnt Strvlcts, Inc. d/b/n ABC Flrtattelni 9ervlces

"I.b:.YS1tIl") nud Illc un(ictslgncd ("L1iSSL:E").

t)n:utlll5 1'em Mnnufacturcr Serial Nusnber Mndel nnd T'y]!e of s ul mm t

1 2000 VnnHool YE2TC13B3Y2044121 T2145IntemltyCnnc6

The undersigned hereby confnms to L[SSOR that the Vehicles refm.ed to above heve been delivered to and have been received by the undersigimd; that
all huslallation or olher work necessary prior to the use thereof has been contpteted; tharsald Vehicles have been exemined and/or tesled sud nrc In gnod
operatiug arderandconditionand are in nilrespeets satisfacldry t6 the undersigned; endihai seidVehicles hnvebecn fuily acceptcd by lhe undersigned.

'LESSE4a IF YOU EXECUTE THIS ACCEPTANCE NOTICE WITHOUT INSPECTING THE VEHICLES REFERRED TO HEREIN, YOU
ASSUME ALL RESPONSIBILITY FOR ANY RESULTING LIABILITY AND ALL OF THE FOREGOING STATEMENTS WILL BE PItESl1ME1)

TItIJE. . ' .. .. . . . . . . .. . . . . . . .

- Vehicles immedintely listed abave nrelocaled at: 10269 St. Rt 224, Ottawa,-OH, 45875. The Vehicles witl be titted and reglslereJ nl lhis

locntimi.

President

Dale:
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EXECUTIVE coACN

FAX

LUXURY TRAVEL, INC.
10269 St. RL. 224
P. 0. Llox 321 ,i^

Ottawa, ON 4587^\
(1-419-523-5590)
( 1-419-523-5002 ) Clieu-ter Orderk

^^^^ Dct n a^S^4GC^z rr
ItNON-SMOKING COACN

MAILED/FAXED-1^
or o1ou c^F^4Thank you for choosing usfor your transportation provider. Our goal ia e

a safe and rememberable trip.

)f Event L? ^VSpecial Fees, Toll.s, Parking Fees, Permits $^el^1ue^t^^r,s^Oq
``^,/ 0 a 0 7 Driver's Room $ Qp.l' som

*Event* ! .4uCC Quoted Coach Charge _ $' ' :oo
I-Jf/'7^^,, JG tlileage Charge ( $2.00 per mile to rick-up ^

Contac Person ' v Point Only) ^^ 3_?CyyQ'F Y%L
^^/J^ze4. for Gxtra Nours After . Quoted Ilours $

Plmzfd Number 4//5'- 3c6k - 6"a5^2 Gratuity (Tip) 12, $Cf2U^_11y LuSiDp
Name & Address / Based on ^ Passeuger Coach for liours $ _

, Security Deposit/Received Date 100 Of)
Ohio Sales Tax -
Balance Due ^ ^j^ lf6

PICK-UP LOCATION (DE"1AIL)

J

Report Time Departure'.Time W U" Zsr'rival Time

DESTINIITION LOCATION (DL'TAIL) rl> (- f,i1 ) I/e -9- L

RL''1yRN I'NOM LOCATION

Jr^

^.yp

lteiport '1'imo Departure Time . Date Returned

'1'ENNS NII) CONDITIONS OF C0N'PIUICT

ttottuu otte copy of sigued contract and a secn 'rz^tepa^i^ ef-$100:Q1T to con[il:m l.nrlne
of Fxoc:uLive Cuacli Lw.ua.y Travel, Inc.

Need detailed map of pick-up site and destination site at least 10 days before departure
date. Should also list all stops with adequate directions.

*'lotal amount of trip cost quoted must be paid 10 days in advance of trip deptu:Lure
date. Total at this time to be paid, is in addition to the $390 9B eeettri^y depee^

* Cancellations must be received 30 days prior to departure or security deposit is
forfeited (unless prior arrangements liave been made). Note: See cancellation Item #2
on contract.'

** NOTE: After conpleted trip, $100.00 security deposit will be returned to lessee if
no damage, excess clean.ing, or excess charges (hours exceeds total hours quoted) are
made during.the use of Executive Coach Luxury Travel, Inc.

RICK J. STECNSCHULTE
rj

ST'OMER SIGNATURE/DR^
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u.nni.utlVL' GVA'l,ai

LUXURY TRhVfiL, INC.
10269 S'1`. R'P. 224

P.O. DOX 321
OTTAWn, 0iiI0 45(175

i. PRICE 6L1E7JECT TO CIIFWGE: All prices qwted in confirmationrepresent current tariff rates at tinn buv i•
ordered and are subject to change. If changes in tariff occur between the time the bue ie ordered and the date
that tfia trip actual.ly takee place, then the customer's charges will be adju9tedto reflect the char9cre in

effect oo the date of,tlw trip. Sur-charge on fuel can be up to 10% of trip.

2. CGwCELLATIat:- A charee of sioo.ooper day for any calTCellationa less than. 30 -days

bef4Fe departure will be assessed the Charter Party unless arrangemente
have been lqade in writing to Executive Coach and agreed to by company and
its subcontractor.

3. ALLONKYiCES:. No allowancee or reductions of any kind ehalI be made in the rates set forth on thie order.

4. !`DOITIONAL CIIN7GES; When at the request of tite CharteringParty, any chanoe inaervice reaulte iry an ...
increase inmilesorlnure -totlytit specified on tl"ie cfarter service order furnished, and additional charge
shall be made for all eucti additional service. Any chatxTe resulting in a reduction of ciar9as will be
subtracted from .the estirnated cost and will be refunded to tle.Charter Party,.after completion of tha trip.
Tolla, higtwray fees, etc., will be separate ard additionelements in tbe deldrmination of arry additiondl

charges. : ^ . . . ' . . •. .

. _ .__._. . _ . ..... .. ... ... . . . . , . .

5. []dWME 7O'F3lYES OFt MOTOrL:OfY-11: The cost of repairtng darnage tobuses or motorcoach resultirq fran acte

of urernbera of ttw Chartering Party orpassergers sluall be r_Iklrges to Lhe Clwrterirg Party arrJ is, payable as

soonas sueh post las_been dQtermined. . .. .. . =. . .. .

6. MUtIVM: TIME: Tie time of arrival at startirg point, atop-over point, destirution, or return-to point of

origin rannnt be guaranteed. Operators arecarefully selectedarel have inetructiotm to drive at afl times aL a

speed within the limits prescrilxtdby law and compatible with safe operation. Unusual road, traffic ard

weatler conditiorre are beyond company conLrol.

7. EfrJIPMENT: Equif4tient furnished by tlre company is thorou3hly inspected by its maintenance guidelirxre
before being aevigned to the clwrter service to ensure uninlerrupted service, if for e,xna reason beyorrl the

control of tl,e subcontractor, a rm_ctanical failure makes it rcceseary the replacernent of abus originally

assigneJ La tfnscharterrarvice,the replacerpenttiusmay te ara differenttype, in nocaaeslalltlie ttrnpany

or the uulx:onLractor be liable for ronaequantial damages resulliird fran rmchanical failure ordelay,

D. DAGCVY11i: Paasery,rers baggaga shall be carried wiLlout additional clurge, subject to tlraavailabla

accrxmrnlaLiorra provided by tbe interior and/or exterior racks, ifary. The Cornpanyard tie Subcontractor

nesLrnrora revponsibility whatever for baggage carried on charLer trips.

9.. [xAECTIUTAGLE PERSGYIS: T!m Coanparry and the Subcontractor reoerveatle right to r.efuse to bransrort

persons, under ti%,influOrlCe of intoxicatingliquor or dru9s, or wlo are incapable of takirr3 caYe of tl,e.nselves
or wlwee corrluct is such as to be objectionable to otherpersons. .. .

10.CCYIIXX;T OF PA65ENGERS: Passengers shall not irtterfere with the operator in tha disclurge of hia duLy or

tamper with arty apparatus or appliarlce on ttre bus.
, . 11

11.DECDRATICNS: Decorations to buses must be approved by the Company or Subcontractor.

12. EXPLO9IVESOR FIREkCXBCS: Explosives or Fireworks slwll noC be carried on buses or expla7ed or set off in
orfrom buses.

. . . . , , i . - "

13. SK1-DOOTS IIOLDER9: 6ecause of their irrepular shape and lurd sharp corners which repreeent an

extraordinary Iuzard,Ski-boot holders may only be carried in baggage compartments beneath the bue.

14. LIil15U'iL CLElYVING: When the ruture of the charter trip is such that a greater than normal amount of time

arnd material will be necessary to clean bus or buses properly upon its return to the paraqe the canpany ard
suucontractor, at their option may require additional_cost to cover auchadditioial time wrYl materi6ls.

00009



^k%k*^*#***#%1,**ek#9:*M^%k**^i.k***ek%1,****^:A=W*%k****^^%K**.k^*^sk:kck%k***%k**,k^*^=*M%k*:k#*:;c%K%k#*

IN THE COURT OF COMMON PLEAS OF ALLEN COUNTY, OHIO

***^**^^^****^*^**^^+^***^^***^*****^*^*^*^^***^*********^*^**^*^^*^^****^**^+

Federal Insuranee Company and
American Altemative Insurance Corporation

Plaintiffs,

Consolidated Case No. CV-2008-0143

Judge Richard K. Warren

JOINT STIPULATION OF FACTS

vs.

Executive Coach Luxury Travel, Inc., et al.

Defendants,

and

Feroen J. Betts, etc., et al.

Defendant-Intervenors.

*#W=k^**^:k9==k=k^*#****#*ek^::k#***^,k=k*%k^:*****8=*%k*##*ei=%k^^***%k##*^%k8:,kek-k*****^%k**tl=.k%kA:*rt

In the interest of clarifying the issues before the Court and narrowing the scope of

discovery, the parties to this action hereby stipulate that the following facts are not in dispute:

1. Plaintiff American Alternative Insurance Corporation ("AAIC") issued to Bluffton

University ("Bluffton") a Commercial Umbrella Policy of insurance bearing Policy No.

60A2UB000243301 with a policy period of December 15, 2006 to December 15, 2007, and with

00010



liability limits of $5 million ($5,000,000) ("the AAIC Policy"). A true and accurate copy of the

AAIC Policy is adjoined to this stipulation as Exhibit A.

2. Plaintiff Federal Insurance Company ("Federal") issued to Bluffton a Chubb

Commercial Excess Follow-Form Policy of insurance bearing Policy No. 7983-94-78 with a

policy period of December 15, 2006 to December 15, 2007, and with liability limits of $15

million ($15,000,000) ("the Federal Policy"). A true and accurate copy of the Federal Policy is

adjoined to this stipulation as Exhibit B.

3. Hartford Fire Insurance Company ("Hartford") issued to Bluffton a Special Multi-

Flex Policy, Commercial Automobile Coverage Part, bearing Policy No. 33 UUN UK8593 with a

policy period of December 15, 2006 to December 15, 2007, and with liability limits of $1 million

($1,000,000) (the "Hartford Policy"). True and accurate copies of certain forms and

endorsements applicable to the Hartford Policy are adjoined to this stipulation as Exhibit C.

4. Subject to various terms, conditions, and exclusions, Coverage A of the AAIC

Policy provides Excess Following Form Liability Over Underlying Claims Made or Occurrence

Coverage.

5. Subject to various terms, conditions, and exclusions, the Federal Policy provides

Excess Follow-Form Coverage.

6. The AAIC Policy's Coverage A is subject to the same terms, conditions,

agreements, exclusions, and definitions as the "Underlying Insurance" except as otherwise

provided in the AAIC Policy; provided, however, that in no event will Coverage A's insurance

apply unless the "Underlying Insurance" applies (or would apply but for the exhaustion of its

applicable "Limit of Liability").

2
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7. The AAIC Policy's Schedule of Underlying Insurance lists the Hartford Policy as

underlying insurance for purposes of automobile liability coverage.

8. The Federal Policy is subject to the same terms, conditions, agreements,

exclusions, and definitions as the "Controlling Underlying Insurance" except as otherwise

provided in the Federal Policy; provided, however, that in no event will the Federal Policy apply

unless the "Controlling Underlying Insurance" applies (or would apply but for the exhaustion of

its applicable "Limit of Liability").

9. The Federal Policy's Schedule of Controlling Underlying hisurance lists the AAIC

Policy as controlling underlying insurance.

10. Section H.A. (Liability Coverage) of the Hartford's Policy's Business Auto

Coverage Form states that Hartford will pay all sums an "insured" legally must pay as damages

because of "bodily injury" or "property damage" to which its insurance applies, caused by an

"accident" and resulting from the ownership, maintenance, or use of a "covered auto."

11. Item Two of the Declarations of the Hartford Policy's Commercial Automobile

Coverage Part states that, for the purposes of liability coverage, any "auto" is a covered "auto."

12. Section II.A.1. of the Hartford Policy's Business Auto Coverage Form states that,

subject to several exceptions, insured status extends to: (a) Bluffton for any covered "auto"

(section II.A.l.a.); (b) "[a]nyone else while using with your [i.e., Bluffton's] permission a

covered `auto' you [i.e., Bluffton] own, hire or borrow ..." (section 11.A.I.b.); and (c) "[a]nyone

liable for the conduct of an "insured" described [in paragraphs II.A.l.a. and II.A.1.b.] but only to

the extent of that liability" (section II.A.l.c.).

3
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13. Bluffton contracted with Defendant Executive Coach Luxury Travel, Inc.

("Executive Coach") to transport the players and coaches of Bluffton's baseball team in a motor

coach to play baseball games scheduled in Sarasota, Florida in March 2007. This arrangement

was memorialized in a written agreement ("the Agreement").

14. On March 2, 2007, during the policy period of the Hartford, AAIC, and Federal

Policies, a motor coach carrying players and coaches of Bluffton's baseball team was involved in

a vehicular accident in northwestern Atlanta, Fulton County, Georgia ("the Motor Coach

Accident").

15. At the time of the Motor Coach Accident, the players and coaches of Bluffton's

baseball team were being transported to play baseball games in Florida in a motor coach. This

motor coach was owned by Partnership Financial Services, Inc. ("Partnership"), and leased from

Partnership by Executive Coach. At the time of the Motor Coach Accident, the motor coach was

operated by Executive Coach's employee/driver, Jerome Niemeyer, now deceased.

16. Five Bluffton baseball players, Jerome Niemeyer, and his wife, were killed in the

Motor Coach Accident, and numerous other bus occupants were injured.

17. As a result of the Motor Coach Accident, numerous suits for bodily injury and

wrongful death have been brought against Executive Coach and the Estate of Jerome Niemeyer,

deceased.

18. The legal liability of Mr. Niemeyer and Executive Coach for the Motor Coach

Accident is not at issue in the instant insurance-coverage action.

4
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Approved by:

By By
Steven P. Collier
scollier@cic-law.com
Janine T. Avila
javila@cjc-law.com
Steven R. Smith
ssmith@cjc-law.com
Connelly, Jackson & Collier LLP

405 Madison Avenue, Suite 1600

Toledo, Ohio 43604

John Smalley
ismalley@dgms,law.com
Dyer, Garofalo, Mann & Schultz
131 N. Ludlow St.
Dayton, Ohio 45402

Counsel for Kim Askins and Jeffrey E.
Holp, Co-Administrators of the Estate of
Cody E. Holp, Deceased, James Grandey,

and Todd Miller

Counsel for Feroen J. Betts, Administrator

of the Estate of David J. Betts, Deceased

By
David W. Stuckey
dstuckey@rcolaw.com
Robison, Curphey & O'Connell
Four Seagate, Ninth Floor
Toledo, Ohio 43604

By
James E. Yavorcik
jy@cubbon.com
Cubbon & Associates, Co., L.P.A.
500 hins of Court Building
405 North Huron
P.O. Box 387
Toledo, Ohio 43697-0387Counsel for Caroline Arend, Administrator

of the Estate of Zachary H. Arend, Deceased
Counsel for Timothy E. Berta

By By
Christine M. Bollinger
cb@bilaw.biz
Hunt & Johnson, LLC
400 W. North Street
Lima, Ohio 45801

Counselfor Executive Coach Luxury Travel,

Inc.

Douglas P. Desjardins

Clapp, Desjardins & Ely PLLC
444 North Capitol Street, N.W.
Hall of the States, Suite 828
Washington, D.C. 20001

Counsel for Geneva Ann Williams,

individually, and as the Administrator of

the Estate of Tyler Williams, Deceased
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By
Michael Borer
mboreratty@briQht..net
125 West Main Street
P.O Box 327
Ottawa Ohio 45875

Counsel for Paul Niemeyer, Administrator
of the Estate of Jerome Niemeyer, deceased

By
D. John Travis
jtravi5 @ t?allaehershatp.com
Gary Nicholson
pnic^al.laghcrsh arp.com
Gallagher Sharp
Sixth Floor - Bulkley Building
1501 Euclid Avenue
Cleveland, Ohio 44115

Counselfor Federal Insurance Company

By
Daltaiel I. Grah,lr.
dgrahaln. @ batescarey.coni
Bates & Carey LLP
191 North Wacker Drive
Chicago,lL 60606

Counsel for American Alternative
Insurance Corporation

By Z^"t
Steven B. Ayers,
savers C4 cbilawyers.com
Robert C. Buchbinder, Esquire
rbuchbitider@cbjlawvers.com
Crabbe Brown & James LLP
500 South Front Street, Suite 1200
Columbus, Ohio 43215

Counsel forAmerican Alternative
Insurance Corporation

h:\cases\betts\david, estate oflpleading\allen county dec. acUons\stipulation-facts-112408.doc
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fc1,^?`ty t-) it

AAIC

'ollege Road East

-v

;
American Alternative Insurance Corporation

April 25, 2007

To Whom It May Concern:

Re: Policy No.: 60-A2-UB-0002433-01

Insured: Bluffton University
College Hall
University Drive
Bluffton OH 45817-2104

Attached is a true and certified copy of the above policy.

\,Jt.^- y-r V^4rya 1i-):_ -o,7
Terri Vicari Date
Authorized Representative
Insurance Company Operations
609-275-2028

Authoriz d Notary Date

Kathryn R. Sine
Notary Public of New Jersey

My Commission Expires Feb. 2, 2012

Phone: 808-305-4954
Fax: 609-275-2082
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AAIC
American Alternative Insurance Corporation

555 Colle e Road East Princeton New Jerse 08543-5241 Phone: 800 305-4954
IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL OF THE TERMS OF THIS POLICY, WE AGREE WITHYOU TO PROVIDE THE INSURANCE STATED IN THIS POLICY.

Commercial Umbrella Policy
DECLARATIONS

Policy No. 6oA2UB000243301

Item 1. Named Insured and Mailing Addres
(Na. Street, Town or City, State, Zip Cod

s:
e)

Bluffton University

College Hall

1 University Drive
Bluffton OH 45817 2104

Named Insured is: q Individual, q Partnership, q Corpora8on,
Business of the Named Insured is: pr;vate Collea,

Item 2. Policy Pedod:

From:12/15/2006 to 12/15/2007

Item 3. Premium: $ 20,940.00

Deposit
®Flat qAdjustable Premium: $ 20,940.00

Terrorism Premium (Certified Acts): $

Rate: First Installment
Per: $

Item 4.

Item 5.

Limits of Insurance:

Renewal ofNumber. 60A2UB0002433-00
Policy Issue Date: 01/10/2007

Producer No.: B00694
Producers Name and Mailing Address:
WH Greene & Associates Incorporated
400 Quaker Road
East Aurora, NY 14052

qJoint Venture, ® OtheF

12:01 A.M. Standard Time at your mailing address showhaboveC

Minimum
Premium: $ 5,235.00

Subsequent Installment(s) Basis
$

a. Each Occurrence
$ 5 000 0b Products C l

, ,0 0. omp eted Operatians Aggregate [(where appticabie)]
$ 5,000 000c. General Aggregate

,

$ 5 000 000
d. Retained Limit

, ,

$ 10,000

Retroactive Date:
(applicable to Claims Made Coverages)

Item 6.

Item 7.

Authorization:

Underlying Insurance: See: Schedule of Underlying Insurance

Forms and Endorsements: See: Schedule of Forms and Endorsements

In Witness Whereof, the Company issuing this policy has caused this policy to be signed by its authodzed ofricers,but this policy shall not be valid unless also signed by a duly authodzed representative of the Company
American Alternadve Insurance Corporation

.^(oc l.U c^2c,p
SecretaryCountersigned

Date:

Preside

Aulhotlzed Represenlahve

THESE DECLARATIONS, THE ATTACHED SCHEDULE OF UNDERLYING INSURANCE, TOGETHER WITH THE ATTACHED
SCHEDULE OF FORMS AND ENDORSEMENTS, AND ANY FORMS AND ENDORSEMENTS WE MAY LATER ATTACH TO
REFLECT CHANGES, MAKE UP AND COMPLETE THE ABOVE NUMBERED POLICY.

CU1000(07/94) Rev. HOME OFFICE Page 1 of2 00017



Schedule of Forms and Endorsements
COMMERCIAL UMBRELLA POLICY

Effective date of
this Schedule: 12/15/2006 Attached to and forming part of

Issue date: 01/10/2007 Policy No.: 60A2UB000243301

Issued To:Bluffton University

The following is a schedule of Forms and Endorsements issued with the policy at inception:

Form ID Number:

CUl00CA 07-94

. CUl00oB 04-95

,eU1008 07-94
FU1047 07-94

^CU1049 07-94

,CU1064 07-94

VCU1102 07-94

CU1116 07-94

'Z^CU1125 07-94
i.CU1157 07-94

,)CU1173 04-95

aCU1175 04-95

ICU1217 12-01
^CU1222 02-02

'^CU1224 02-02

- CU1235 11-02

;6CU1246 08-04

CU1248 OB-04

"VLOHOI 01-96

1:VLOH03 12-02

CU1000(07l94) Rev.

Edition Date: Form Name:

SCHEDULE OF UNDERLYING LIMITS
COMMERCIAL UMBRELLA POLICY
AGG LIMITS OF LIAB-AMEND ENDT
DISCRIMINATION EXCL
EMPLOYEE BENEFITS LIAB LMT ENDT
FOREIGN LIAB EXCL

PROPERTY DAMAGE EXCL

SCHOOLS, COLLEGES OR UNIVERSITIES

TRAMPOLINE AND REBOUNDING EQUIP EXCL
ASBESTOS EXCL

EMPLOYMENT RELATED PRACTICES EXCL
LEAD CONTAMINATION EXCL
FOREIGN TURISDICATIONS

FUNGI OR BACTERIA EXCL
AMENDMENT OF INSURING AGIMIT

EXCL OF CERTIFIED ACTS OF TERRORISM

EXCL-VIOLATION OF STATUTES EMAIL FAX PHONE
EXCL-SILICA DUST

OH FRAUD WARNING

OH CHANGES-CANCEL AND NONRENEWAL

Page 2 of 2
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=
AAIC
American Alternative Insurance Corporation

Schedule of Underlying Insurance

COMMERCIAL UMBRELLA POLICY
®See Supplemental Schedule

Effective date of Attached tc and forming part of
this Schedule: 12/15/2 0 06 Issue date:01/30/2007 Policy No.: GOA2t7B000243301

Issued To:Bluffton University

Underlying Insurer Type of Coverage Limitsoflnsurance

(a) Name: Employers' Liability Coverage B - Employers' Liability
Hartford (Stop Gap)

$ 1, 0oo, 000 each Accident

Policy Number. on file Disease

$ lih P

Term: 12/15/06 - 12/15/07

i, 000, ooo

$ 1, 000,000

cyeac o
each Employee

(b) Name: Commercial Generel Liability $ 1,000,000 each Occurrence

Hartford $ 2,000,000 General Aggregate
(other than Products
Completed Operations)

Policy Number: on file DOccurrence $ 2,000,000 Products Completed
QClaims Made Operations Aggregate

Term:12/15/06 - 12/15/07 $ 1,000,000 PersonatandAdvertising

$
Injury
Fire Damage
Legal Liability

$ Water Damage

(c) Name: Automobile Liability
Hartford

Bodily Injury Liability

$

Legal Liability

each Person
$ each Occurrence

Policy Number. on file

Term 12/15/06 - 12/15/07

Property Damage Liability
$ each Occurrence
or

$ 1,000,000 Combined Single Limit

Name:

(d) Hartford Employee Benefits $ 1,000,000

Pclicy Number: on file q Occurrence
® Claims Made

Term: 12/15/06 - 12/15/07

1,000,000

The Underlying Policies shown in this Schedule include the following coverage indicated by "x":
G 1. Comprehensive Automobile Liability including ALL owned, non-owned and hired cars.

02. Commercial General Liability including ALL Premises and Operations of the Insured.

CU1000A(07/94) Rev. Page 1 of 3
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Schedule of Underlying insurance (SUPPLEMENTAL PAGE)

COMMERCIAL UMBRELLA POLICY

EffecGVe date of Attached to and forming part of
this Schedule: 12/15/2006 Issue date: 0l/10/2007 Policy No.: 60A2UB000243301

Issued To:Bluffton University

Underlying Insurer Type of Coverage Limits of Insurance

(e) Name:

Evanston Insurance Medical Professional $ 1,000,000

Policy Number: on file q Occurrence

Term:12/15/06 - 12/15/07
® Claims Made

3,000,000

Name:

(f] RSUI School Board & EPL $ 1,000,000

Policy Number. on file q Occurrence

Term: 12/15/06 - 12/15/07

(9) Name:

® Claims Made

Policy Number. q Occurrence

Term:

(h) Name:

Policy Number: q Occurrence

Term:

(i) Name:

q Claims Made

q Claims Made

Policy Number: q Occurrence

Term:
q Claims Made

$

$

11000,000

. CU1000A(07/94)
Rev. Paqe 2 of 3
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Schedule of Underlying Insurance (SUPPLEMENTAL PAGE)

COMMERCIAL UMBRELLA POLICY

Effective date of Attached to and forming part of
this Schedule: 12/15/2006 Issue date: 01/10/2007 Policy No.; 60A2UB000243301

Issued To: B1uffCon Oniversity

Underlying Insurer Type
of Coverage Limits of Insurance

() Name:

Policy Number. q Occurrence

Term:

(k) Name:

Policy Number. q Occurrence

Term:

(I) Name:

Policy Number.

Term:

(m) Name:

Policy Number q Occurrence

Term:

(n) Name:

Policy Number:
q Occurrence

Term:

q Claims Made

q Claims Made

q Occurrence
q Claims Made

q Claims Made

q Claims Made

$

s

$

$

$

CU100OA(07/94) Rev. Pa9p s nf 'a
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THIS POLICY PROVIDES COVERAGE ON A CLAIMS MADE BASIS. UNDER COVERAGE A IF THE
SCHEDULED UNDERLYING POLICY PROVIDES CLAIMS MADE COVERAGE. IF COVERAGE IS
SO PROVIDED ON A CLAIMS MADE BASIS, IT APPLIES ONLY TO CLAIMS MADE AGAINST AN
INSURED DURING THE POLICY PERIOD OR EXTENDED REPORTING PERIOD, IF APPLICABLE.
PLEASE READ CAREFULLY.

COMMERCIAL
UMBRELLA
POLICY
Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations,
and any other person or organization qualifying as a Named Insured under this policy. The words "we,"
"us" and "our" refer to the Company providing this insurance.

Other words and phrases that appear in bold print have special meanings found in Section VI -
DEFINITIONS.

1. INSURING AGREEMENTS

We, the Company, in return for the payment of the premium, agree with you, as follows:

A. Coverage A - Excess Following Form Liability Over Underlying Claims Made or
Occurrence Coverage

We will pay, on behalf of the insured, sums in excess of the amount payable under the
terms of any Undertying Insurance as stated in the Schedule of Underlying Insurance,
that the insured becomes legally obligated to pay as damages because of injury or
damage to which this insurance applies.

This insurance is subject to the same terms, conditions, agreements, exclusions and
definitions as the Underlying Insurance except as otherwise provided in this policy;
provided, however, that in no event will this insurance apply unless the Underlying
Insurance applies or would apply but for the exhaustion of its applicable Limit of Liability.

If the Scheduled Underlying Policy affords coverage on a claims made basis then for this
insurance to apply:

1. the injury or damage must be caused by an occurrence;

2. the claim for the injury or damage must first be made against the insured during
the Policy Period or the Extended Reporting Period provided herein; and

3. a.

b.

the bodily injury or property damage; or,

the occurrence causing the personal injury, advertising injury, or
professional liability;

CU1000B(04/95) Page 1 of
00022



must take place on or after the Retroactive Date shown in Item 5 of the
Declarations and before the termination of this policy;

If the Scheduled Underlying Policy affords coverage on an occurrence basis then for this
insurance to apply:

1. the injury or damage must be caused by an occurrence; and

2. a. the bodily injury or property damage; or,

b. the occurrence causing the personal injury, advertising injury, or
professional liability injury;

must take place during the Policy Period.

B. Coverage B - Umbrella Occurrence Based Liability Coverage Over Retained Limit

We will pay, on behalf of the insured, damages with respect to liability for loss in excess
of the Retained Limit as specified in Item 4(d) of the Declarations, or the amount payable
by any other insurance, whichever is greater, up to the applicable Limits of Insurance
shown in the Declarations when liability is imposed on the insured by law or when
liability is assumed by the insured under an insured contract because of:

1. bodily Injury or property damage which occurs during the Policy Period and is
caused by an occurrence; and

2. personal injury or advertising injury to which this coverage applies, caused by
an occurrence committed during the Policy Period.

Coverage B will NOT apply to any loss for which insurance is afforded under Coverage A
or which arises out of subjects of insurance or exposures to loss for which Underlying
Policies are required to be maintained under Section V - CONDITIONS,
1. MAINTENANCE OF SCHEDULED UNDERLYING INSURANCE.

Extended Reporting (Applicable to Coverage A Only)

1. Extended Reporting Periods

If Scheduled Underlying Policy(ies) provide coverage on a claims made basis
then, as set forth in Section 1, paragraph A above, this policy provides coverage
on a claims made basis and:

a. We will provide a Basic Extended Reporting Period as described in
subparagraph 2 below and, if you purchase it, a Supplemental Extended
Reporting Period as described in subparagraph 3 below, IF,

i) this insurance is cancelled or not renewed; or

) we renew or replace this insurance with other insurance that:

(a) has a Retroactive Date later than the Retroactive Date
shown in the Declarations of this policy; or

(b) does NOT apply to injury or damage on a claims made
basis.

CU1000B(04/95) Page 2 00023



RECEIV "D

JUN 27 '07

CORP, CLAIM HQ

Date: _Jtme 25, 2007,

THE
HARTFORD

SABC

Based on a review of electronic and hardcopy records, I certify that the attached
is a true and correct representation of our records for

33uunuk8593
Hartford policy number

Effective: _12/15/2006_through_12/15/2007
Effective Date Expiration date

Issued by: _HartFord Fire Insurance Company
Writing company

I I am unable to certify the above due to missing information from the policy.
The following form or endorsement is missing and can not be replicated.

Danielle Marlin
Name

I1 i. r I ^^^^ 6 ^ N
? ^
/
I 1 lIU-/l. ^` ..,]

Professional Support Department

_San Antonio
Hartford Office Location

00024

San Antonio Business Center
P.O. BOX 330]5
San Antonio, TX 78265-3015
Toll Frer. 800 457 2379
Farsimile 877 905 0451



Special Multi-Flex
POLICY
From The Hartford



This SPECIAL MULTI-FLEX POLICY is provided by the insurance company(s) of The Hartford Insurance Group, shownbelow.

COIyIMON POLICY DECLARATIONS

m
0
0

POLICY NUMBER: 33 UUN UK8593

RENEWAL OF: 33 UUN UR8593
K3

Named Insured and Mailing Address: BLUFFTON UNIVERSITY
(No., Street, Town, State, Zip Code)

THE
,F

,

HARTFORD

1 UNIVERSITY DRIVE

BLUFFTON OH 45817

(ALLEN COUNTY) '

Policy Period: From 12/15/06 To 12/15/07

12 : 01 A. M. , Standard time at your maiiing address shownabove.

In return for the payment of the premium, and subject to all of the terms of thispoiicy, we agree with you to provide
insurance as stated in this policy. The Coverage Parts that are a part of this policy are listed below. The Advance
Premium shown may be subject to adjustment.

Total Advance Premium: $146, 895. 00

Coverage Part and Insurance Company Summary Advance Premium

IN RECOGNITION OF THE MULTIPLE COVERAGES INSURED WITH THE HARTFORD, YOUR
POLICY PREMIUM INCLUDES AN ACCOUNT CREDIT.

PROPERTY CHOICE

HARTFORD FIRE INSURANCE COMPANY
HARTFORD PLAZA

HARTFORD, CONNECTICUT 06115
$106,045.00

LISTING OF ADDITIONAL COVERAGE PARTS CONTINUED ON THE FOLLOWING PAGE.

Form Numbers of Coverage Parts, Forms and Endorsements that are a part of this policy and that are not iistedin the Coverage Parts.

HM0001 IL00171198 1H09850206 IL00210702 IL02441105 PC00010103 HM00200295
HA00250204 HCO0100798 HC00200295 HC00250295

Agent7Broker Name: HYLANT GROUP, INC/DUBLIN

This policy is not binding unless countersigned by our Authorized Represe^^atiS7ea

Countersigned by

Form HM 00 7002 95

Authorized Representative

PAGE 1 (CONTINUED
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COMMON POLICY DECLARATIONS (Continued)

POLICY NUMBER: 33 UUN Ux8593

ADDITIONAL COVERAGE PARTS (CONTINUED)

COVERAGE PART AND INSURANCE COMPANY SUMMARY

COMMERCIAL INLAND MARINE

ADVANCE PREMIUM

HARTFORD
HARTFORD
HARTFORD,

FIRE INSURANCE COMPANY
PLAZA
CONNECTICUT 06115

$ 3,047.00

COMMERCIAL AUTO
HARTFORD
HARTFORD
HARTFORD,

FIRE INSURANCE COMPANY
PLAZA
CONNECTICUT 06115

$ 14,539.00

COMMERCIAL GENERAL LIABILITY
EMPLOYEE BENEFITS LIABILITY
HARTFORD FIRE INSURANCE COMPANY
HARTFORD PLAZA
HARTFORD, CONNECTICUT 06115

23,264.00

Form HM 00 10 0295 PAGE 2
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COMMERCIAL AUTOMOBILE
COVERAGE PART - DECLARATIONS
BUSINESS AUTO COVERAGE FORM

POLICY NUMBER: 33 uaN uK8593

This COMMERCIAL AUTOMOBILE COVERAGE PART consists of:

THE
HARTFORD

A. This Declarations Form;
B. Business Auto Coverage Form; and
C. Any Endorsements issued to be a part of this Coverage Form and listed below.

ITEM ONE - NAMED INSURED AND ADDRESS

The Named Insured is stated on the Common Policy Declarations.

ADVANCE PREMIUM: $ 14,539.00

AUDIT PERIOD: ANIaUAL

Except in this Deciarations, when we use the word "Declarations" in this Coverage Part, we mean this
"Declarations" or the "Common Policy Declarations."

Form Numbers of Coverage Forms, Endorsements and Schedules that are part of this Coverage Part:

i
^"•'HA00040302 'r'HA00340200 .^HA00121102T CA000110011,, _,^HA21020692

`.'CA99030306 `,.,CA21330306 CA24021293 ..CA99231293 ^HA00241290

_.'HA20070200 ..HA99081290 ;HA99160706 .HA99260406

Form HA 00 25 02 04 Page 1 of 4
t) 2002 The Hartford ( Includes copyrigMedmaterialof
insuranceServicesOffice, Inc.•withitspermission.) 00028



CbMMERCIAL AUTOMOBILE
COVERAGE PART - DECLARATIONS
BUSINESS AUTO COVERAGE FORM (Continued)

POLICY NUMBER: 33 UUN UK8593

ITEM TWO - SCHEDULE OF COVERAGES AND COVERED AUTOS

This policy provides only those coverages where a charge is shown in the advance premium column below.
Each of these coverages will apply only to those "autos" shown as covered "autos: 'Autos" are shown as
covered "autos" for a particular coverage by the entry of one or more of the symbols from the COVERED AUTO
Section of the Business Auto Coverage Form next to the name of the coverage.

Coverages
Covered

Autos

Limit
The Most We Will Pay for Any One Advance Premium

Accident or Loss

LIABILITY 01 $ 1,000,000 S 8,708.00

PERSONAL INJURY PROTECTION
(or equivalent No-Fault coverage)

ADDED PERSONAL INJURY
PROTECTION (or equivalent added
No-Fault coverage)

OPTIONAL BASIC ECONOMIC
LOSS (New York only)

PROPERTY PROTECTION
INSURANCE (Michigan only)

MEDICAL EXPENSE AND
INCOME LOSS BENEFITS
(Virginia only)

AUTO MEDICAL PAYMENTS 2

Separately stated in each Personal Injury
Protection Endorsement

Separately stated in each Added Personal
Injury Protection Endorsement.

$25,000 each eligible injured person.

Separately stated in the Property Protection
Insurance Endorsement.

Separately stated in the Medical Expense
and Income Loss Benefits Endorsement.

$ or the limit separately stated for $ 0.00

UNINSURED MOTORISTS 02

each "auto" in ITEM THREE.

$ $ 331.00

UNDERINSURED MOTORISTS 02

SEE FORM HA2102 OR
STATE FORM(S)

$ $ 1,979.00

(When not included in Uninsured
Motorist Coverage)

SEE FORM HA2102 OR
STATE FORM(S)

Form HA 00 25 02 04 e2of4
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. C'OWIMERCIAL AUTOMOBILE
COVERAGE PART - DECLARATIONS
BUSINESS AUTO COVERAGE FORM (Continued)

POLICY NUMBER: 33 uvN Ux8593

ITEM TWO - SCHEDULE OF COVERAGES AND COVERED AUTOS (Continued)

Coverages
Covered

Limit
The Most We Will Pay for Any One Accident Advance Premium

Autos
or Loss

PHYSICAL DAMAGE See ITEM FOUR for hired or borrowed "autos".

COMPREHENSIVE 02, Actual Cash Value, Cost of Repair, or the Stated $ 614.00
COVERAGE

SPECIFIED CAUSES OF

Oe Amount shown in ITEM THREE, whichever is
smallest, minus any deductible shown in ITEM
THREE for each covered "auto".

Actual Cash Value, Cost of Repair, or the Stated
LOSS COVERAGE Amount shown in ITEM THREE, whichever is

OLLISION COVERAGE 2,

smallest, minus $ deductible for
each covered "auto" for "loss" caused by
mischief or vandalism.

Actual Cash Value, Cost of Repair, or the Stated $ 1598.00
08 Amount shown in ITEM THREE, whichever is

TOWING AND LABOR 03

smallest, minus any deductible shown in ITEM
THREE for each covered "auto".

$ or the amount separately stated for each $ 90.00
"auto" in ITEM THREE, whichever is greater, for
each disablement.

Endorsement Premium

(Not included above)

$ 570.00

TOTAL ADVANCE PREMIUM: $ 14,539.00

Form HA00 25 02 04 ^age 3 of 4
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COMMERCIAL AUTOMOBILE
COVERAGE PART - DECLARATIONS
BUSINESS AUTO COVERAGE FORM (Continued)

POLICY NUMBER: 33 UUN UK8593

ITEM THREE - SCHEDULE OF COVERED AUTOS YOU OWN

Applicable only if "Schedule of Covered Autos You Own" is issued to form a part of this Coverage Form.
FORM HA0012 ATTACHED

ITEM FOUR - SCHEDULE OF HIRED OR BORROWED AUTO COVERAGE AND PREMIUMS

LIABILITY COVERAGE
RATING BASIS IS COST OF HIRE. Cost of hire means the total amount you incur for the hire of "autos" you
don't own (not including "autos" you borrow or rent from your partners or "employees" or their family members).
Cost of hire does not include charges for services performed by motor carriers of property or passengers.

State Estimated Cost of Hire Rate Per Each $100 Cost of Hire Advance Premium
IF ANY 1.152 $ 64.00 MP

TOTAL ADVANCE PREMIUM: $ 64.00 MP

ITEM FIVE - SCHEDULE FOR NON-OWNERSHIP LIABILITY

Named Insured's Business Rating Basis Number Advance Premium

Other than a Social Service Agency Number of Employees
Number of Partners

Social Service Agency Number of Employees
Number of Volunteers

250

TOTAL ADVANCE PREMIUM: $

504.00

504.00 MP

Form HA 00 25 02 04 Page 4 of 4 00031



Quick Reference
Commercial Auto Coverage Part
Business Auto Coverage Form

READ YOUR POLICY CAREFULLY

BUSINESS AUTO COVERAGE FORM
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BUSINESS AUTO COVERAGE FORM
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COMMERCIAL AUTO
CA00011001

BUSINESS AUTO COVERAGE FORM

Various provisions in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.

Throughout this policy the words "you" and "your"
refer to the Named Insured shown in the Declara-
tions. The words "we", "us" and "our" refer to the
Company providing this insurance.

Other words and phrases that appear in quotation
marks have special meaning. Refer to Section V -
Definitions.

SECTION I - COVERED AUTOS

Item Two of the Declarations shows the "autos" that
are covered "autos" for each of your coverages. The
following numerical symbols describe the "autos"
that may be covered "autos". The symbols entered
next to a coverage on the Declarations designate the
only "autos" that are covered " autos".

A. Description Of Covered Auto Designation
Symbols

Symbol Description Of Covered Auto Designation Symbols

1 Any "Auto"

2 Owned "Autos" Only those "autos" you own (and for Liability Coverage any "trailers" you don't own
Only while attached to power units you own). This includes those "autos" you acquire

ownership of after the policy begins.

3 Owned Private Only the private passenger "autos" you own. This includes those private passenger
Passenger "autos" you acquire ownership of after the policy begins.
"Autos" Only

4 Owned "Autos" Only those "autos" you own that are not of the private passenger type (and for Li-
Other Than Pri- ability Coverage any "trailers" you don't own while attached to power units you
vate Passenger own). This includes those "autos" not of the private passenger type you acquire
"Autos" Only ownership of after the policy begins.

5 Ownad "Autos" Only those "autos" you own that are required to have No-Fault benefits in the state
Subject To No- where they are licensed or principally garaged. This includes those "autos" you ac-
Fault quire ownership of after the policy begins provided they are required to have No-

Fault benefits in the state where they are licensed or p(incipally garaged.

6 Owned "Autos" Only those "autos" you own that because of the law in the state where they are Ii-
Subject To A censed or principally garaged are required to.have and cannot reject Uninsured
Compulsory Un- Motorists Coverage. This includes those "autos" you acquire ownership of after the
insured Motor- policy begins provided they are subject to the same state uninsured motorists re-
ists Law uirement.

7 Specifically De- Only those "autos" described in Item Three of the Declarations for which a pre-
scribed "Autos" mium charge is shown (and for Liability Coverage any "trailers" you don't own while

attached to any power unit described in Item Three).

8 Hired "Autos" Only those "autos" you lease, hire, rent or borrow. This does not include any "auto"
Only you lease, hire, rent, or borrow from any of your "employees", partners (if you are a

partnership), members (if you are a limited liability company) or members of their
households.

9 Nonowned Only those "autos" you do not own, lease, hire, rent or borrow that are used in con-
"Autos" Only nection with your business. This includes "autos" owned by your "employees", part-

ners (if you are a partnership), members (if you are a limited liability company), or
members of their households but only while used in your business or your personal
affairs.

CA 00 01 10 01 © ISO Properties, Inc., 2000 00033 'age I of 11



B. Owned Autos You Acquire After The Policy
Begins

1. If Symbols 1, 2, 3, 4, 5 or 6 are entered next to
a coverage in Item Two of the Declarations,
then you have coverage for "autos" that you
acquire of the type described for the remainder
of the policy period.

2. But, if Symbol 7 is entered next to a coverage
in Item Two of the Declarations, an "auto" you
acquire will be a covered "auto" for that cover-
age only'rf:
a. We already cover all "autos" that you own

for that coverage or it replaces an "auto"
you previously owned that had that cover-
age; and

b. You tell us within 30 days after you acquire
it that you want us to cover it for that cover-
age.

C. Certain Trailers, Mobile Equipment And
Temporary Substitute Autos
If Liability Coverage is provided by this Coverage
Form, the following types of vehicles are also cov-
ered "autos" for Liability Coverage:

1. "Trailers" with a load capacity of 2,000 pounds
or less designed primarily for travel on public
roads.

2. "Mobile equipment" while being carried or
towed by a covered "auto".

3. Any "auto" you do not own while used with the
permission of its owner as a temporary substi-
tute for a covered "auto" you own that is out of
service because of its:

a. Breakdown;

b. Repair;

c. Servicing;

d. "Loss"; or

e. Destruction.

SECTION 11- LIABILITY COVERAGE

A. Coverage
We will pay all sums an "insured" legally must pay
as damages because of "bodily injury" or "property
damage" to which this insurance applies, caused
by an "accident" and resulting from the ownership,
maintenance or use of a covered "auto".

We will also pay all sums an "insured" legally must
pay as a "covered pollution cost or expense" to
which this insurance applies, caused by an "acci-
dent" and resulting from the ownership, mainte-
nance or use of covered "autos". However, we will
only pay for the "covered pollution cost or ex-
pense" if there is either "bodily injury" or "property
damage" to which this insurance applies that is
caused by the same "accident".

We have the right and duty to defend any "insured"
against a"suit" asking for such damages or a
"covered pollution cost or expense". However, we
have no duty to defend any "insured" against a
"suit" seeking damages for "bodily injury" or "prop-
erty damage" or a "covered pollution cost or ex-
pense" to which this insurance does not apply. We
may investigate and settle any claim or "suit' as we
consider appropriate. Our duty to defend or settle
ends when the Liability Coverage Limit of Insur-
ance has been exhausted by payment of judg-
ments or settlements.

1. Who is An Insured
The following are "insureds":

a. You for any covered "auto".

b. Anyone else while using with your permis-
sion a covered "auto" you own, hire or bor-
row except:
(1) The owner or anyone else from whom

you hire or borrow a covered "auto". This
exception does not apply if the covered
"auto" is a"trailer" connected to a cov-
ered "auto" you own.

(2) Your "employee" if the covered "auto" is

(3)

(5)

(4) Anyone other than your "employees",

owned by that "employee" or a member
of his or her household.

Someone using a covered "auto" while
he or she is working in a business of
selling, servicing, repairing, parking or
storing "autos" unless that business is
yours.

partners (if you are a partnership),
members (if you are a limited liability
company), or a lessee or borrower or
any of their "employees", while moving
property to or from a covered "auto".

A partner (if you are a partnership), or a
member (if you are a limited liability
company) for a covered "auto" owned by
him or her or a member of his or her
household.

00034
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c. Anyone liable for the conduct of an "in-
sured" described above but only to the ex-
tent of that liability.

2. Coverage Extensions

a. Supplementary Payments

In addition to the Limit of Insurance, we will
pay for the "insured":

(1) All expenses we incur.

(2) Up to $2,000 for cost of bail bonds (in-

(3)

(5)

(4) All reasonable expenses incurred by the

cluding bonds for related traffic law vio-
lations) required because of an "acci-
dent" we cover. We do not have to fur-
nish these bonds.

The cost of bonds to release attach-
ments in any "suit" against the "insured"
we defend, but only for bond amounts
within our Limit of Insurance.

"insured" at our request, including actual
loss of earnings up to $250 a day be-
cause of time off from work.

All costs taxed against the "insured" in
any "suit" against the "insured" we de-
fend.

(6) All interest on the full amount of any
judgment that accrues after entry of the
judgment in any "suit" against the "in-
sured" we defend, but our duty to pay in-
terest ends when we have paid, offered
to pay or deposited in court the part of
the judgment that is within our Limit of
Insurance.

b. Out-Of-State Coverage Extensions

While a covered "auto" is away from the
state where it is licensed we will:

(1) Increase the Limit of Insurance for Li-
ability Coverage to meet the limits speci-
fied by a compulsory or financial re-
sponsibility law of the jurisdiction where
the covered "auto" is being used. This
extension does not apply to the limit or
limits specified by any law governing
motor carriers of passengers or prop-
erty.

(2) Provide the minimum amounts and
types of other coverages, such as no-
fault, required of out-of-state vehicles by
the jurisdiction where the covered "auto"
is being used.

We will not pay anyone more than once for
the same elements of loss because of
these extensions.

CA 00 01 10 01

B. Exclusions
This insurance does not apply to any of the follow-
ing:

1. Expected Or Intended Injury

"Bodily injury" or "property damage" expected
or intended from the standpoint of the "in-
sured".

2. Contractual

Liability assumed under any contract or agree-
ment.

But this exclusion does not apply to liability for
damages:

a. Assumed in a contract or agreement that is
an "insured contract" provided the "bodily in-
jury" or "property damage" occurs subse-
quent to the execution of the contract or
agreement; or

b. That the "insured" would have in the ab-
sence of the contract or agreement.

3. Workers' Compensation

Any obligation for which the "insured" or the
"insured's" insurer may be held liable under any
workers' compensation, disability benefits or
unemployment compensation law or any similar
law.

4. Employee Indemnification And Employer's
Liability
"Bodily injury" to:

a. An "employee" of the "insured" arising out of
and in the course of:

(1) Employment by the "insured"; or

(2) Performing the duties related to the con-
duct of the "insured's" business; or

b. The spouse, child, parent, brother or sister
of that "employee" as a consequence of
Paragraph a. above.

This exclusion applies:

(1) Whether the "insured" may be liable as
an employer or in any other capacity;
and

(2) To any obligation to share damages with
or repay someone else who must pay
damages because of the injury.

But this exclusion does not apply to "bodily in-
jury" to domestic "employees" not entitled to
workers' compensation benefits or to liability
assumed by the "insured" under an "insured
contract". For the purposes of the Coverage
Form, a domestic "employee" is a person en-
gaged in household or domestic work per-
formed principally in connection with a resi-
dence premises.

00035
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Combs v. Black, 2006-Ohio-2439, No. 05AP-1177 (OHCA10)
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2006-Ohio-2439

Audney A. Combs, Administrator of The Estate of Tanita Combs et al., Plaintiffs-Appellants,

V.

Wayne S. Black et al., Defendants-Appellees.

No. 05AP-1177

Court of Appeals of Ohio, Tenth District

May 16, 2006

APPEAL from the Franklin County Court of Common Pleas. (C.P.C. No. 02CVC-03-2479)

Stanley B. Dritzand Melissa R. Lipchak, for appellants.

Smith, Roifes & Skavdah/Co., L.P.A., MatthewJ. Smith and M. Andrew Sway, for appellee Owners Insurance Co.

Caborn & ButauskiCo., L.RA., and DavidA. Caborn, for appellee Erie Insurance Co.

OPINION

TRAVIS, J.

{11} Appellants, Audney Combs, individually and as Administrator of the Estate of Tanita Combs and Frances
Combs, appeal from the Franklin County Court of Common Pleas' October 6, 2005 judgment entry granting Owners
Insurance Company's ("Owners") motion for summary judgment and from the court's July 20, 2005 judgment entry
granting Erie Insurance Company's ("Erie") motion for summary judgment. For the following reasons, we affirm the trial

court's judgments.

{92} On February 27, 2001, the car occupied by Frances Combs and her daughter, Tanita Combs, was struck by a
dump truck owned by Anthony Hucle and Hucle Concrete Construction Company ("Hucle"), and driven by Wayne Black
("Black"), a Hucle employee. Frances Combs suffered personal injuries, and Tanita Combs suffered fatal injuries as a

result of the accident.

{¶3} Hucle is a concrete supplier and contractor. Tanner Construction, owned by R. Keith Tanner ("Tanner"), hired
Hucle to do the concrete work on Tanner's projects. On the day of the accident, Hucle instructed Black to remove and
rebuild a porch that Hucle had been contracted to build on a house Tanner was constructing in Timberview. Hucle
ordered Black to take Hucle's dump truck so that he could return the broken up concrete from the old porch to Hucle's

house. On the way to the job site, Black stopped at Ohio Ready Mix to pick up and deliver the gravel ordered by Tanner

to complete the jobP] Once he had delivered the gravel to the job site, Black left to return the dump truck with the
broken up concrete to Hucle's house, retrieve his box truck and tools and then return to the job site to complete the
concrete project. On his way to Hucle's house, Black struck the car driven by Frances Combs and her daughter, Tanita.

{94} On March 5, 2002, appellants filed suit against Hucle and Black for personal injury and negligent infliction of
emotional distress to Frances Combs, wrongful death in the death of Tanita Combs, and loss of consortium to Audney
Combs. Appellants also filed an uninsured/underinsured motorist ("UM/UIM") claim against their insurance carrier Erie.E21
Liability for the accident was not disputed. The case proceeded to bench trial regarding damages on October 4, 2004.
The court awarded $1.6 million to Audney Combs, as Administrator of the Estate of Tanita Combs, for his wrongful death
claim and $100,000 for his loss of consortium claim. Frances Combs was awarded $300,000 for negligent infliction of

http://www.lawriter.neUCaseView.aspx?scd=OH&DocId=29998&11 00036 6/25/2010
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emotional distress and $100,000 for bodily injury.

{15} Progressive Insurance Company ("Progressive") covered both Black and Hucle under its motor vehicle liability
policy, which provided a single limit for bodily injury coverage in the amount of $100,000. Upon judgment of the trial
court, Progressive tendered $100,000 to Francis Combs in partial satisfaction of her claim.

{16} On December 3, 2004, Erie filed a motion for partial summary judgment, claiming that it was entitled to a
setoff of the $100,000 paid by Progressive to Frances Combs for her bodily injury and the derivative claim of Audney
Combs for loss of consortium. The trlal court granted Erie's motion on July 5, 2005. Appellant now appeals this decision.

{17} Although Tanner had been dismissed from the case,[31 appellants filed a supplemental complaint on January
31, 2005 against Tanner's insurance carrier, Owners. Appellants alleged that Black was entitled to coverage at the time of
the accident under the terms of Owners' policy as issued to Tanner. More specifically, appellants argued that Black was
insured because he was using a non-owned vehicle in the business of the named insured, Tanner. Owners filed a motion

for summary judgment, which was granted by the trial court on September 14, 2005.[41

{18} Appellants assert two assignments of error:

1. THE TRIAL COURT ERRED IN GRANTING DEFENDANT-APPELLEE OWNERS INSURANCE COMPANY'S

MOTION FOR SUMMARY JUDGMENT.

II. THE TRIAL COURT ERRED IN DETERMINING, AS A MATTER OF LAW, THAT APPELLEE, ERIE, WAS
ENTITLED TO SET OFF THE ONE HUNDRED THOUSAND DOLLARS ($100,000) PAID UNDER THE
PROGRESSIVE POLICY TO PARTIALLY COMPENSATE APPELLANT, FRANCES COMBS, FOR THE DAMAGES
SHE SUFFERED AS A RESULT OF THE NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS.

{¶9} Appellate review of motions for summary judgment is de novo. The moving party bears the burden of
proving: (1) no genuine issues of material fact exist; (2) the moving party is entitled to summary judgment as a matter
of law; and (3) reasonable minds can come to only one conclusion, which is adverse to the nonmoving party. Civ.R. 56.
The nonmoving party must present specific facts beyond the pleadings to show genuine issues of material fact. Dresher

v. Burt(1996), 75 Ohio St.3d 280.

{910} At the heart of both assignments of error is contract interpretation. An insurance policy is a contract

between the insurer and the insured. Nationwide Mut Ins. Co. v. Marsh (1984), 15 Ohio St.3d 107. Therefore, we must

determine the intent of the parties to the contract at the time it was entered into:

An insurance policy constitutes a contract, its terms must be given a reasonable construction, and an
ambiguity which is created by giving a strained or unnatural meaning to phrases or by mere casuistry does
not constitute an ambiguity requiring construction.

Yeager v. Pacific Mut. Life Ins. Co. (1956), 166 Ohio St. 71, paragraph two of the syllabus. Historically, courts have
looked to the language of the insurance contract to determine the intent of the parties entering into the contract. "Words
and phrases used in an insurance policy must be given their natural and commonly accepted meaning." Gomo/ka v. State

Auto. Mut. Ins. Co. (1982), 70 Ohio St.2d 166, 167-168. This rule was further upheld in U.S. Fidelity& Guarantee Co. v.

Lightning Rod MuG Ins. Co. (1997), 80 Ohio St.3d 584, and King v. Nationwide Ins: Cd. (1988), 35 Ohio St.3d 208.

{911} Appellants' first assignment of error questions the trial court's determination that Black was not an insured
under the clear and unambiguous language of Tanner's insurance policy. Appellants further assert that the trial court
erroneously failed to consider whether the truck being used at the time of the accident was "used in the business" of
Tanner. Appellants contend that only after such a determination could the trial court then consider whether Blacks' use of

Hucle's truck was with Tanner's permission.

{912} We must first consider the language of Owners' policy regarding the scope of coverage. In pertinent part,

the policy states:

We will pay those sums the insured becomes legally obligated to pay as damages because of "bodily
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injury" or "property damage" arising out of the maintenance or use of an "auto" you do not own or which
is not registered in your name, but which is used in your business.

Appellant argues the endorsement defines an insured as:

1. Any person

2. Using the auto

3. Not owned by such person

4. Provided the actual use is with your permission.

(Appellants' brief at 14.)

{913} Appellants go to great lengths to convince us that the phrase "used in your business," is synonymous with
the phrase "while performing duties related to the 'Named Insured's' business," which is commonly used in insurance
contracts. As such, appellants argue that the Third District Court of Appeals' decision in Zirger v. Ferk% Seneca App. No.

13-02-05, 2002-Ohio-2822 is pertinent to this case. There, the court determined that the insurance policy language
"duties related to the 'Named Insured's' business" not only granted coverage to an employee acting in the course and
scope of employment, but extended coverage beyond that to any actions related to such business. However, in Zirger,

the Third District Court of Appeals interpreted the policy to mean that employeeswere covered by their employers'

insurance policies.

{914} At the time of the accident, Black was employed by Hucle, not Tanner. The record reveals that Black was
using the dump truck as part of his employment with Hucle. Appellants offer no facts to show that Black was employed

by Tanner.E53

{115} While appellants concede that Black was not an employee of Tanner, they continue to argue that Black is an
insured under the language of Owners' policy because the policy expressly covers "any person," not just an employee.
Therefore, appellants contend that the Third District Court of Appeals's expanded interpretation of "named insured's
business" and any actions related to that business should apply to "any person" under the language of Owners' policy.
Still, we decline to apply or adopt the scope of coverage as interpreted by the court in Zirger, as it is inapposite to our
current analysis and goes beyond the plain and unambiguous language of the policy. Clearly, the parties to the contract
did not intend for coverage under their policy to extend so far.

{116} The crux of the issue is who gave Black permission to operate the vehicle. Courts in the past have dealt with
the ambiguity created by this issue. Appellants cite case law establishing that permission may be implied from the
conduct of the parties. See Frankenmuth Mut. Ins. Co. v. Se/z (1983), 6 Ohio St.3d 169; West v. McNamara (1953), 159

Ohio St. 187; and Rice v. Jodrey(1984), 19 Ohio App.3d 183. We do not dispute the validity of these holdings. However,
the facts of those cases do not square with the salient facts here. In each of the previous cases, the ownerofthe vehicle
gave permission to another party to use the vehicle. The operator then used the vehicle beyond the scope of the
permission or delegated the use of the vehicle to a third, unauthorized party. In this case, Tanner was not the owner of
the vehicle. Nor was Tanner given any authority or control over the vehicle to dictate its use.

{117} To extend coverage to Black pursuant to the case law in Frankenmuth, Westand Rice, Hucle would have
had to give Tanner permission to use Hucle's truck before Tanner could then authorize Black's use. Absent authority from
Hucle, Tanner could not lawfully extend express or implied permission to Black. Therefore, appellants' contention that
Tanner impliedly gave Black permission to use Hucle's truck is errant.

{¶18} Appellants make a lengthy argument for why we should find implied permission. However, they neglect to
show how or where Tanner obtained the authority from Hucle to authorize Black's use of Hucle's truck. Appellants
showed only that Tanner asked Black to pick up a load of gravel, charge it to Tanner's account and deliver the gravel to
the job site. "Mere directions as to where to load and deliver are not sufficient to create a question of fact as to control."
CincinnatiIns Co. v. The ContinentalCas. Co. (Dec. 6, 1995), Hamilton App. No. C-940884, citing, Hamlin v. McAipin Co.
(1964), 175 Ohio St. 517. Absent some degree of control over the vehicle, Tanner did not have the requisite authority
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from Hucle to grant Black express or implied permission to use the vehicle.

{¶19} Additionally, it is clear from the endorsement that, regardless of permission or whether the use of Hucle's
truck was in the "business of the 'Named Insured,' " Black is still ineligible for coverage under Tanner's policy with
Owners. The endorsement excludes from coverage:

The owner or lessee (of whom you are a sublessee) of a hired "auto" or the owner of an "auto" you do
not own or which is not registered in your name which is used in your business or any agent or employee
of any such owner or lessee.

The language is clear. The truck used for hauling gravel for Tanner's business is neither owned by Tanner nor
registered in his name. The owner of the truck, Hucle, is excluded from coverage by Owners. Black was an employee of
Hucle Concrete and agent of Tony Hucle at the time of the accident, ergo he is also excluded.

{120} Neither the factual circumstances of this case nor the clear and unambiguous language of the insurance
contract provide coverage for Black under Tanner's policy. It is clear from the facts that Black was Hucle Concrete's
employee, not Tanner's employee. Black was not using Hucle's truck for Tanner's business at the time of the accident.
Black was using Hucle's truck pursuant to his employment with Hucle and Hucle's subcontract with Tanner. Tanner had
no authority to give Black permission to use Hucle's truck. Black was simply not covered by Owners at the time of the
accident. Accordingly, appellants' first assignment of error is overruled.

{¶21} In their second assignment of error, appellants appeal the trial court's determination that Erie was entitled
to set off the $100,000 paid by Progressive in partial restitution for Frances Combs' claim for emotional distress.
Appellants argue Erie was not entitled to set off the payment by Progressive. The trial court ruled earlier in the case that
emotional distress did not qualify as bodily injury under the terms of the insurance policy. Additionally, Erie's UM/UIM
policy is only entitled to a setoff for amounts paid for bodily injury.

{¶22} It is appellants' contention that the trial court erred in holding that, by not allowing the setoff, appellants
would receive more than if the tortfeasors had been uninsured, which would in turn violate established public policy. R.C.
3937.18(A)(2), as it was enacted on the date of the accident, states, in part, that:

* * * Underinsured motorist coverage is not and shall not be excess insurance to other applicable liability
coverage, and shall be provided only to afford the insured an amount of protection not greater than that
which would be available under the insured's uninsured motorist coverage if the person or persons liable
were uninsured at the time of the accident. The policy limits of the underinsured motorist coverage shall
be reduced by those amounts available for payment under all applicable bodily injury liability bonds and
insurance policies covering persons liable to the insured.

{123} Erie's policy language echoes that of R.C. 3937.18 to allow for setoffs. Clark v. Scarpe//i (2001), 91 Ohio

St.3d 271, and Littrell v. Wigglesworth (2001), 91 Ohio St.3d 425 interpreted R.C. 3937.18 to prevent a policy holder
from being put in a better position by being injured by an underinsured tortfeasor than by an uninsured one. We agree
with this proposition. Had Black and Hucle been uninsured, appellants would have only been able to collect $100,000
from Progressive. As underinsured, if we do not allow Erie to set off Progressive's payment, appellants will receive a
minimum of $200,000. Such an outcome clearly contradicts the statutory intent of R.C. 3937.18(A)(2).

{124} Appellants further protest the trial court's decision that a setoff does not violate the Due Process Clause.
Appellants cite the Supreme Court of Ohio's requirement in McMullen v. Ohio State Univ. Hosp. (2000), 88 Ohio St.3d

332, and Buchman v. Wayne Trace Loca/SchoolDist. Bd. Of Ed. (1995), 73 Ohio St.3d 260 that setoffs must be applied

to and match damages already received. It is appellants' theory that the damages they received from Progressive were
for Frances Combs' claim of emotional distress, which would not be payable under the terms of Erie's insurance policy.
As such, they have not received any damages for bodily injuries, which are payable under the terms of Erie's policy.
Therefore, appellants surmise that allowing Erie to set off the $100,000 paid by Progressive for emotional distress

against its own coverage for bodily injury would violate due process.[61

{¶25} Appellants' arguments, while creative and compelling, are erroneous in light of the applicable case law, the
clear and unambiguous language of Progressive's insurance policy and the statutory language and intent of R.C.
3937.18. While the court sympathizes with the unfortunate tragedy suffered by appellants, it cannot stretch or
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manipulate statutory and contractual language to fashion a remedy.

{126} Erie provides coverage in the amount of $100,000 per person and $300,000 per accident. However, the
policy also allows for a reduction by "the amounts paid by or for those liable for bodi/yinjuryto anyone we
protect." (Emphasis added.) The trial court previously determined, without objection from appellants, that emotional
distress does not qualify as "bodily injury" for purposes of insurance coverage.[71

{127} It may appear that, because appellants earmarked the $100,000 paid by Progressive as damages for
emotional distress, Erie would not be allowed to set off that amount against its liability coverage for her bodily injury
claims. However, the trial court correctly noted that what is relevant is where the money comes from, not how the
money is allocated once received by the appellants. Erie's policy allows for a reduction for payments already made under
all "applicable bodily injury liability bonds." Black and Hucle were covered by Progressive's Commercial Auto Liability
Policy, which provides:

Coverage A - Bodily Injury

Coverage B - Property Damage

We will pay damages, OTHER THAN PUNITIVE OR EXEMPLARY DAMAGES, for which an insured is legally
liable because of an accident.

Appellants are correct in their argument that it is clear from the language of Progressive's policy that liability
coverage extends to more than just bodily injuries. However, their argument that coverage applies to a//damages
extends beyond reasonable interpretation of the plain and unambiguous language and, therefore, is erroneous. The
policy clearly states that coverage is available under Progressive's policy only for bodily injury and property damage.

{928}prom the beginning, the parties stipulated that Black was liable for the damages arising from his accident
with Frances Combs and her daughter. The case proceeded to bench trial on the issue of damages for four claims: bodily
injury, loss of consortium, wrongful death and negligent infliction of emotional distress. Under the terms of Progressive's
policy, the $100,000 policy limit was paid pursuant to the policy's bodily injury coverage (as there were no claims for
property damage) for which the insured (Black and Hucle) were legally liable as a result of the accident.

{129} Therefore, appellants' assertion that Progressive's payment was in partial satisfaction of Frances Combs'
claim for negligent infliction of emotional distress is not well-taken. For all intents and purposes, Progressive's $100,000
restitution was made pursuant to its bodily injury coverage for personal injuries incurred by its insured.

{¶30} Given our determination that Progressive's $100,000 payment was, in fact, made as partial restitution for
Frances Combs' bodily injuries, appellants have no basis for their due process claim. Accordingly, Erie is entitled to set off
Progressive's payment, and appellants'second assignment of error is overruled.

{131} Based on the foregoing, we affirm the judgment of the Franklin County Court of Common Pleas.

Judgment affirmed.

PETREE, J., concurs.

WHITESIDE, J., concurs in judgment only.

WHITESIDE, J., retired of the Tenth Appellate District, assigned to active duty under the authority of Section 6(C),
Article IV, Ohio Constitution.

Whiteside, J., concurring in judgment only.

{¶32} Although I concur in the judgment, I do so for the reason that, regardless of whether there is a genuine
issue of material fact as to the nature of the relationship between Black and Tanner, that relationship ended prior to the
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occurrence of the accident which is the subject of this action, as supported by fn. 5 of the majority opinion. However,
there is no suggestion that Black's use of Hucle's truck for Tanner's benefit was not the result of some type of
arrangement between Tanner and Hucle which possibly gives rise to a reasonable inference (when the evidence is
construed in Black's favor) that Hucle had loaned both the truck and driver (Black) to Tanner to use for Tanner's benefit
to obtain the materials and deliver them to Tanner. Also, there is at least a reasonable inference (when the evidence is
construed in Black's favor) that Tanner had directed Black where to go to pick up the materials, what materials to pick
up, and where to deliver the materials.

Notes:

rli Per their standard course of dealing, Tanner would pick up the gravel himself for larger jobs. On smaller jobs, Hucle or his employees would
haul the gravel in Hucle's dump truck and charge the cost to Tanner's account.

iZj Appellee Erie provided coverage of $100,000 per person and $300,000 per accident.

I3l Appellants amended their original complaint on February 26, 2003 to include a claim against Tanner on the theory of respondeat superior.

Tanner was dismissed without prejudice on January 14, 2004.

(41 Appellants and Erie flied a combined motion for summary judgment against Owners, which was denied. Erie is not appealing the judgment in

favor of Owners.

151 At best, an agency relationship existed between Black and Tanner to the extent that, priorto the accident, Black used Hucle's tmck to pick up

and deliver materials owned by Tanner. However, the delivery of the materials effectively ended any agency relationship that mayhave existed;

Black was no longer acting for the "Named Insured's" business.

[61 This court notes that nowhere in the record does anyone except appellants categorize the payment from Progressive as compensation for
Frances Combs' emotional suffering. Rather, it appears from the facts presented that appellants unilaterally earmarked said compensation as

partial satisfaction for Frances Combs' emotional distress only alterthe trial court determined that emotional distress is not "bodily injury" for the

purposes of coverage. The trial court rendered a judgment on June 20, 2004 that emotional distress did not qualify as bodily injury. More than
four months later, on November 8, 2004, notice of partial satisfaction of the judgment by Progressive was filed with the trial court. Regardless,

the label applied to the funds is irrelevant to the ultimate decision of this case.

ill This court has further developed the issue of bodily injury and insurance coverage by consistently holding that "[n]onphysical harms such as
emotional distress are not 'bodily injury' as defined by R.C. 3937.18 and therefore not covered under the Erie policy." Erie Ins. Co. v. Favor

(1998), 129 Ohio App.3d 644, at 649; see, also, Mains v. State Auto Mut Ins. Co. (1997), 120 Ohio App.3d 534; Bernard V. Cord/e (1996), 116

Ohio App.3d 116.
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Viacheslav FETISOV and Ladlena Fetisov, Indi-
vidually and as Assignees of Gambino's Westside
Limousine Service, Inc. and Richard Gnida, Irina
Konstantinov, Individually and as Conservator for
Vladiniir Konstantinov, a Mentally Incapacitated
Person, and as Guardian ad litem for Anastasia

Konstantinov, a Minor, and as Assignees of
Gambino's Westside Limousine Service, Inc. and

Richard Gnida, and Sergei Mnatsakanov and Elena
Mnatsakanov, Individually and as Guardian ad

litem for Artem Mnatsakanov, a Minor, and as As-
signees of Gambino's Westside Limousine Service,

Inc. and Richard Gnida, Plaintiffs-Appellants,
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VIGILANT INSURANCE COMPANY, Federal In-
surance Company, Westchester Fire Insurance

Company, Travelers Indenmity Company, rndem-
nity Insurance Company of America, and United

States Fidelity & Guaranty Company, Defendants-
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and
General Star National Insurance Company, Reli-
ance Insurance Company, Royal Insurance Com-
pany, TIG Insurance Company, CIGNA/ACE In-
surance Company, National Surety Corporation
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FN1. Incorrectly identified in the com-
plaint as Fireman's Fund Insurance Com-
pany.
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Division, Middlesex County, L-675-01.
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Richard M. Goodman (Goodman, Lister & Peters)
of the Michigan bar, admitted pro hac vice, argued
the cause for appellants (Wilentz Goldnian &
Spitzer, attonreys; Richard M. Goodman, Frederick
K. Becker, and Brian J. Molloy, of counsel, Mr.
Goodman, Mr. Becker, Mr. Molloy and Kathleen J.
Kalahar, of the Michigan bar, admitted pro hac
vice, all on the brief).

Gerard H. Hanson argued the cause for respondents
Vigilant Insurance Company and Federal Insurance
Company (Hill Wallack, attonreys; Gerard H.,Han-
son, Marilyn S. Silva, Todd J. Leon, of counsel;
Mr. Hanson on the joint brief).

George Hardin argued the cause for respondents
Westchester Fire Insurance Company and Indem-
nity Insurance Company of North America (Hardin,
Kundla, McKeon & Poletto, attomeys; Mr. Hardin
and John R. Scott, of counsel; Mr. Scott on the joint
brief).

Robert M. Vinci argued the cause for respondents
Travelers Indenniity Company and United States
Fidelity and Guaranty Company (Drinker Biddle &
Reath, attorneys; Mr. Vinci on the joint brief).

Before Judges AXELRAD, PAYNE and
SABATINO.

PER CURiAM

*1 The Detroit Red Wings hockey team won the
Stanley Cup in 1997. Following their victory, vari-
ous celebrations occurred, including a golf outing
that took place on June 13, 1997. On the preceding
night, while at a local restaurant with the team, a
team player, Kris Draper, called Gambino's West-
side Limousine Service, an entity that he had used
in a private capacity on a number of occasions, and
contracted through its employee, Ann Milsom, to
hire four limousines and drivers to transport the
participants in the golf outing to and from the func-
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tion. On the succeeding day, Gambino's dispatched,
among the limousines, one driven by its employee
Richard Gnida. While driving the limousine, Gnida
lost control of the vehicle, causing injuries to
plaintiffs Viacheslav Fetisov and Vladimir Kon-
stantinov, both players, and Sergei Mnatsakanov, a
team masseur. Although Fetisov recovered from his
injuries, Konstantinov and Mnatsakanov, both of
whom sustained injury to the brain, have not, and

their careers have ended.

An action was instituted in Michigan against
Gambino's and Gnida on behalf of Fetisov, Kon-
stantinov and Mnatsakanov, which resulted in a set-
tlement in an amount in excess of two million dol-
lars. Following payment of policy limits by the in-
surer for Gambino's and an assignment of rights by
Gambino's and Gnida, an additional action was
brought in New Jersey on behalf of the injured
men, together with their spouses and children, to re-
cover the unsatisfied amount of the judgment from
the twelve insurers listed in the caption, claiming
entitlement to benefits as the result of coverage al-
legedly provided to Gambino's and Gnida under
business auto policies (BAPs) issued to the Nation-
a1Hockey League (NHL) and Little Caesar's, the
corporate owner of the Red Wings, and under com-
mercial general habIlity (CGL) coverage issued to
the Red Wings.

Following discovery and motions for summary
judgment, the motion judge found no coverage to
exist, determining that (1) no triable issue existed
as to whether the Detroit Red Wings, Inc. "hired"
the limousine; (2) the Detroit Red Wings, Inc. did
not have the power to give the driver, Gnida,
"permission" and did not give him permission to
use the limousine, and thus omnibus insurance cov-
erage was not triggered; (3) the exclusion contained
in the "who is insured" clause of the policies ap-
plied to Gnida; and (4) the Detroit Red Wings, Inc.
was not a "named insured" under the NHL policy.
Plaintiffs have appealed. We affirm.

On appeal, plaintiffs and defendants present exten-
ded factual argument, dependent upon theories of
contract as well as actual and apparent agency, as to
whether the Red Wings organization hired the lim-
ousine driven by Gnida. For purposes of this opin-
ion, we will assume that it did, because we fmd that
the coverage issue presented can be resolved
without addressing that point. Distilled to its es-
sence, the issue that we must determine is whether
Gnida was a"penrussive user" under oninibus cov-
erage afforded by the policies at issue. n`2

FN2. The Chubb Group of Insurance Com-
panies, whose subsidiaries (Federal Insur-
ance Company and Vigilant Insurance
Company) issued the policies whose lan-
guage is at issue, is headquartered in New
Jersey. Little Caesai s and the Detroit Red
Wings, Inc. are Michigan insureds, and the
underlying accidents occurred in
Michigan. Consequently, we have con-
sidered the applicability of the laws of both
New Jersey and Michigan to this dispute.
However, because we find no conflict
between those laws in connection with the
pemussive user issue before us, we need
not decide what law to apply. Veazey v.

Doreinus, 103 N.J. 244, 248 (1986); FileN-

et Corp. v. Chubb Corp., 324 NJSuper.

476, 483 (Law Div.1997), affd o.b., 324
NJ.Super. 419 (App.Div.1999).

Both New Jersey and Michigan mandate
omnibus coverage (called residual liabil-
ity coverage in Michigan) for motor
vehicles. See, e.g., N.J.S.A. 39:6B-1 (use

of motor vehicles) and Mich. Comp.

Laws § 500.3009 (use of motor vehicles)
and § 257.520 (use of vehicles not
owned by insured). Under the laws of
each state, coverage is triggered only
when the vehicle is used with the per-
mission of the insured. See, e.g., Butler
v. Bonner & Barnewall, Inc., 59 N.J.
567, 574-75 (1970) and Clevenger v. All-

I.
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state Ins. Co., 505 N.W.2d 553, 557
(Mich.1993).

*2 Omnibus, or "additional insured" coverage was
developed to effectuate "the overriding legislative
policy of assuring financial protection for the inno-
cent victims of motor vehicle accidents," Bella-

f'ronte v. General Motors Corp., 151 N.J.Super.

377, 382 (App.Div.1997), that would be lacking if
coverage were restricted solely to the acts of the
named insured. See also State Farm Mut. Auto. Ins.
Co. v. Zurich Am. Ins. Co., 62 N.J. 155, 179-80

(1973) (Weintraub, C.J., concurring in part); Matits

v. Nationwide Mut. Ins. Co., 33 N.J. 488, 496
(1960); Coburn v.. Fox, 389 N.W2d 424, 428
(Mich.1986). In general, an omnibus provision af-
fords coverage for liability arising out of the owner-
ship, niaintenance, operation or use of a motor
vehicle, and it is triggered when evidence exists
that the tortfeasor is a"pemiissive user" of the
vehicle, a matter determined by use of the
"initial-permission" rule. Proformance Ins. Co. v.

Jones, 185 NJ. 406, 412-13 (2005); French v.

Hernandez, 184 NJ. 144, 152 (2005). That rule
provides that "[a]s long as the iniflal use of the
vehicle is with the consent, express or implied, of
the insured, any subsequent changes in the charac-
ter or scope of the use ... do not require the addi-
tional specific consent of the insured." Verriest v.

INA Underwriters Ins. Co., 142 N.J. 401, 413
(1995)(per curiam)(intemal quotations oniitted);
see also Cowan v. Strecker, 229 N.W.2d 302,
304-05 (Mich.1975); Roberts v. Posey, 194 NYP2d

310, 314 (Mich.1972); Foutz v. Dietz, 254 N W.2d
813, 816-17 (Mich.Ct .App.1977)(all construing
owner s civil liability statute, Mich. Comp. Laws §
257.401). As stated by the Supreme Court in
French: "Simply put, once an owner gives his
vehicle's keys to ainother person for a drive, the
courts ordinarily will find coverage, even if the
driver deviates from the expected scope of use of
the vehicle, unless the driver's later conduct
amounts to a theft or the like of the vehicle." 184

NJ at 152 (citing Butler v. Bonner & Barnewall,

Inc., 56 N.J 567, 574-75 (1970)); see also Roberts,

Page 3

supra, 194 N.W.2d at 312 ("The owner who gives
his keys to another, and peimits that person to
move several thousand pounds of steel upon the
public highway, has begun the chain of events
which leads to damage or injury.").

The French Court observed that: "The initial-
permission rule was adopted because it" 'best effec-
tuate[d] the legislative policy of providing certain
and maximum coverage.' " Ibid. (quoting Verriest,

supra, 142 N.J at 412 (quoting Matits, supra, 33

N.J at 496)). However, as the French opinion
demonstrates, application of the initial-permission
rule is not limitless, and when neither actual nor
implied pem ission can be demonstrated, the in-
surer affording omnibus coverage is entitled to
summary judgment. In French, the Court recog-
nized the fact that, in light of the policy goal of in-
suring financial recovery to innocent victims,
courts have liberally construed automobile insur-
ance policies broadly, and resolved all doubts in fa-
vor of coverage, "does not mean, however, that an
insurance policy can be stretched beyond all reason
to fit a set of facts that fall beyond the reach of the
omnibus clause." Ibid.

II.

*3 The three policies at issue in this case all con-
tained omnibus provisions. The BAP policy issued
by Federal Insurance Company to the NHL con-
tained the following definition of an insured:

The following are "insureds":

a. You for any covered "auto."

b. Anyone else while using with your pem ission
a covered "auto" you own, hire or borrow except:

(1) The owner or anyone else from whom you
hire or borrow a covered "auto."

For liability insurance purposes, only hired autos
("those `autos' you lease, hire, rent or borrow") and
non-owned autos ("those `autos' you do not own,
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lease, hire, rent or borrow that are used in connec-
tion with your business") were covered by the policy.

Little Caesar's BAP policy, also issued by Federal
Insurance Company, contained an identical defini-
tion of insured. However, its liability coverage was
extended to "any `auto.' " Finally, the CGL policy
issued by Vigilant Insurance Company to the De-
troit Red Wings, Inc. defined insured as:

1. you for any covered auto.

2. anyone else while using, with your permission,

a covered auto except

a. the owner or anyone else from whom you hire
or borrow a covered auto.

Coverage under the Red Wings policy included
non-owned and hired autos. FN3 Significantly, each
of the three policies provided that "you" referred to
the named insured.

FN3. The coverage provided by the de-
fendant excess carriers followed the form
of the underlying policies.

Our review of the coverage provided under the
NHL's policy satisfies us that its omnibus clause
cannot be read to provide insurance for the liability
of Gambino's and Gnida. Even if we assume that
the limousine and driver were contracted for by the
Red Wings, that organization was not an insured
under the NHL's policy. Because it was not an in-
sured, it could not act as the "you" providing initial
permission for the use of the vehicle, even if facts
supported such initial permission, which we fmd
they do not. The named insured on the NHL policy
was "National Hockey League Services, Inc." Al-
though a March 3, 1997 endorsement identified ad-
ditional named insureds, the Detroit Red Wings,
Inc. is not among them. Plaintiffs argue that insured
status for the Red Wings can somehow be found in

the following designation:

World Cup of Hockey, a cooperative effort of the
National Hockey League and National Hockey
League Players' Association, the National
Hockey League, its affiliates and subsidiaries,
and the National Hockey League Players' Associ-

ation.

We reject that argument as wholly contrary to the
plain meaning of the identifying phrase. As a con-
sequence, we affirm summary judgment in favor of
the defendants issuing primary or excess coverage
to the NHL pursuant to its BAP policy.

IV.

We affirm summary judgment in favor of the in-
surers of Little Caesar's and the Detroit Red Wings
on a related basis. As we have noted, the omnibus
clauses at issue become effective only if a named
insured (i.e., the Red Wings) granted initial permis-
sion for Gnida to "use" Gambino's liimousine.
Gambino's is not a named insured under either the
Little Caesar's or Detroit Red Wings policies.

*4 However, the relationship between the Detroit
Red Wings and Gambino's was a contractual one.
The Red Wings offered to pay a certain amount in
compensation for the hire of a car and driver, and
Gambino's accepted that offer by providing a lim-
ousine that it owned as part of its limousine fleet
and, as a driver, Gnida. Gambino's, not the Red
Wings, owned the limousine. Acting as an inde-
pendent contractor,kN4 it was the one that provided
initial permission for the use of the vehicle by giv-
ing the vehicle's keys to Gnida. French, supra, 184
N.J. at 152; Butler, supra, 56 N.J. at 574; see also

Roberts, supra, 194 NW.2d at 312. If Gambino's
had not done so, and if no fimousine had shown up
to transport the team's members and employees, the
Red Wings would have had a breach of contract ac-
tion against Gambino's. It would not, however,
have had the right to transfer the limousine's keys
from Gambino's to Gnida or to otherwise provide
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initial permission to him to operate the vehicle rxs

FN4. The status of a limousine service as
an independent contractor has been recog-
nized in Robinson v. Jiffy Executive Lim-

ousine Co., 4 A.3d 237 (3d Cir.1993) (New

Jersey law). See also Lowe v. Zarghami,

158 N.J. 606, 615-06 (1999) (discussing
indicia of independent contractor status).

FN5. We distinguish these facts from those
present when a car is rented without a driver.

Because only Gambino's was in a position to grant
initial permission to Gnida and because Gambino's
was not a named insured, the coverage that
plaintiffs seek is not available to them. Whether the
team members could to an extent control the con-
duct of Gnida (an employee of independent con-
tractor, Gambino's) once he commenced the "use"
of the vehicle is irrelevant for purposes of cover-
age. Coverage tums on "initial permission." There-
after, any subsequent use short of theft or the like,
though not within the contemplation of the parties,
constitutes a pe nutted use. Matits, supra, 33 N.J. at
496-97 (discussing the initial permission rule);

Cowan, supra, 229 NW.2d at 304-05. Here, initial
permission by a named insured was lacking. There

is thus no coverage.

hi light of our resolution of the initial permission
issue as it relates to the defendants' omnibus cover-
age, we fmd no need to address the remaining is-
sues raised in this appeal.

Affirmed.

N. J. Super.A.D.,2006.
Fetisov v. Vigilant Ins. Co.
Not Reported in A.2d, 2006 WL 2051116

(N.J.Super.A.D.)

END OF DOCUMENT
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