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Not1ce of Appeal of Appellant William D. Ochs, Deceased.
Care of Robert Ochs, Executor

Appellant hereby giVGs notice of appeal to the Supreme Court of Ohio from the
judgment of the Cuyahoga County Court of Appeals, Eighth Appellate District, entered in

Court of Appeals case No. 93824 on May 24, 2010.

This case raises a substantial constitutional question and is one. of public or great

general interest.

Respectfully submitted;

By:

Jéssil f Recoi'd

IS e’

) / ' Ochs .

COUNSEL FOR APPELLANT
" WILLIAM D. OCHS, DECEASED, ET AL.

Certificate of Service

I ceitify thata copy of this Notice of Appeal was sent by ordinary United States

‘Mail to counsel for appellee Nancy Q. Walker, Assistant Attorney. ﬂ‘éeneral at615
ay ofJuly, 2010.

‘Superior Ave., West, 11 FL., Cleveland, Ohio 44113 on thls

C(QUNS’EL R A A BEILANT
WILLIAM D. OCHS, DECEASED, ET AL
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EIGHTH APPELLATE DISTRICT
COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
© No. 93824

- WILLIAM D. OCHS, DECEASED,
ET AL. |
PLAINTIFFS-APPELLANTS

VS,

ADMINISTRATOR, BUREAU OF
WORKERS’ COMPENSATION, ET AL.
DEFENDANTS-APPELLEES

JUDGMENT:
AFFIRMED
| Administrative Appeal from the

Cuyahoga County Court of Common Pleas
Case No. CV-654804

BEFORE: Stewart, P.J., Boyle, J., and Sweeney, J.

RELEASED: May 13, 2010

[

JOURNALIZED: MAY 9 4 2010
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ATTORNEYS FOR APPELLANTS

Robert C. Ochs

Jesse M. Schmidt

Robert C. Ochs Co., L.LP.A. .
55 Public Square, Suite 1414
Cleveland, OH 44113

ATTORNEYS FOR APPELLEES

Richard Cordray
Ohio Attorney General

- BY: Nancy Q. Walker

Assistant Attorney General -
615 Superior Avenue, West

11th Floor
Cleveland, OH 44113

FILED AND JOURNALIZED
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ANNOU NCEMENT OF DECISION

PER APPR.R. 2:2(8) AND 26(A) -
RECEIVED
Hay 13 201

A

N.B. This entry is an announcement of the court’s decision. See App.R. 22(B) and
26(A); Loc.App.R. 22. This decision will be journalized and will become the judgment
and order of the court pursuant to App.R. 22(C) unless a motion for reconsideration
with supporting brief per App.R. 26(A), or a motion for consideration en banc with
supporting brief per Loc.App.R. 25.1(B)(2), is filed within ten days of the
announcement of the court’s decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court’'s announcement .

of decision by the clerk per App.R. 22(C). See, also, 8.Ct. Prac.R. 2.2(A)(1).
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MELODY J. STEWART, P.J.:

Appellant, Robert Ochs, executor of the estate of decedent Willi_'a:rﬁ D
- Ochs, appeals from the jﬁdgment of the Cuyahoga County Court of Common
Pleas, granting sumfnary judgfnent to appellee, Administrator, Ohio Bureau of
Workers’ Co’mpensatifon... For the reasons that f0110§v, we affirm the decision of |
' .the trial court.

As a result bf a work-related injury suffered on J uly 12, 1960; William
Ochs filed for workers compensation benefits with the Ohio Bﬁreaq of Wérkers’
Compensation (‘BWC”). His .claim, assigned BWC number 384394-22, was
~allowed fof “lumbrosacral syndrome and pbssibly a torn Ieft medial meniscus-
superimposed upon changes resultant from his remote hemiparesis.”. In1974,
Ochs was granted total permanent disability benefits under this claim. He
" continued to i'eceive these benefits until he passed away on September 28, 2005,
at the age of 87. The cause of death was bronchopneulﬁonia following bﬂatefal _
knee replacement surgery.

On September 29, 2006, appellant filed a claim with BWC seeking: 1)
death aﬂowance, 2) payrﬁerﬂ: of bills, 3) scheduled loss/loss of use — left and
right legs, and 4) compensatidn acerued at déath. The BWC denied the cléim,
and appellant appealed the denial to the Industrial Commuission .
(*Commission”). A hearing was held on November 20, 2007 before a staff
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" hearing officer. The hearing officer denied appellant’s claim for death-benéﬁts,

fmdmg no medlcal ev1dence that causally relates the mJured worker’s death to

the injury of July 12, 1960." The hearmg officer also demed the claim for'

accrued compensation finding, “no evidence of a dependent in the claim.”
Finally, the hearing officer denied appellant’s request for payment of bills and
the claim for loss of the use of left and right legs, finding “no evidence of any |

unpaid bills relating to the conditions allowed 1n this claim, nor is there any

medical evidence of a lds"s‘ of use of the legs related fo this claim. * * * [A]‘ny

claim for additional allowance of any m_-edical condition abated at the injured

- worker’s death.”

On January 16, 2008, the Commission issued its final decision denying
appellant’s appeal of the staff hearing officer’s order. On March 25, 2008,

appellant noticed an appeal to the Cuyahoga County Court of Common Pleas,

" pursuanitoR.C.4123.512, and filed a complaint seeking the right to participate

in the Ohio Workers Compensation Fund for death benefits, accrued
compensation, 'a.nd payment of medical bills for the following medical
conditions: “loss of the use of the left and right legs; paroxymal atrilaflutter/sic
sinus syncope syndrome, ulcerative protosig‘mdiditis; acute renal failure;
hypercalcernia; left knee laceration; hyperkalemia; CAD; CABG; pulmonary

hypertension/hypotension; isolated phlebitis left arm; cardiomyopathy;
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clostridium difficile colitis; 1eukocy‘tbsis; depression; septicemia; rig_ht hipﬂeg
hemotoma with abcess;_ anemia; hemotoma of the right lqwer_ _lzob'e’;_ right
trochanteric; bursitis Ia-.'cérati.o'ni Vi'.t‘al'ic')hai‘jfﬂgiti.s/.lary-ﬁgiﬁs; s‘pr.'ain/coﬁtus‘io'h
right elb'ow; hip and b‘ilai;eré-l knees; i‘ight' shouid-er sprain; closed 'héad:_i'nj:ury;

. I_ rig‘hf thumb lé'éeratioh; '.é}t.).ifé.tsion/s.kin te-‘ér left .should.er;.ce:rvicél strain.” |
| Ond uly '2-9, -2.0.0"9., f.he.trial court -'g;éntéd appeliee'_'sﬁiﬁ'méxy ju'&g:mént'on
,app:ell'an't’s claims. Appellé.nt now appeals from this order .anc.i raises a si.ngl'e':
assignment of error for review claiming that the trial coﬁrt e'r‘réd in granting
summary judgment since génui.ne issues of material fact remained to _b.'e

- decided.

Wérev‘iew the grahting of summary judgment undé:r ade noﬂro ét-andard. '

We afford no deference to the triall'cou‘rt’s decision and independenﬂy review-
the record to determine whether summary judgment is appropriate. Graftbn
v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241. Summary
judgmenf is appropriate if (1) no genuine issue of any material fact remains, (2)
the movihg party is entitléd to judgment as a matter of law, and (3) it appears
ffom the evidence that reasonable minds can cdme to but one conclusion; and
construing the evidence most strongly. in favor of the nonmoving party, that

conclusion is adverse to the party against whom the motion for summary

oot O T

judgment is made. State ex rel. Duncan v, Mentor City Council, 105 Ohio 5t.3d



‘the injury was inflicte

4-

379, 374, 2005-Ohio-2163, 826 N.E.2d 832, citing Temple v. Wean U_n'itéd,, Ine.

(1977), 50 Ohio St.2d 317, 327, 364 N.E.2d 267.

Appellee moved for summary judgment on the grounds that: 1) there are

no dependents or surviving gpouse and therefore no one with standing tb assert,

4 claim for death benefits, and 2) the claims for accrued compensation and

unpaid bills do not involve a‘“rightto participate” issue and therefore the denial

of these claims is not appealable to the court of com-mo_r’i 'pleasl.

Pavment of Bills énd .Los_s-df Use of Liegs C.laim

R.C.4123.512(A) provides that a “claimant * may appeal an order of

the industrial commission made under division (E) of section 4123.511 of the

Revised Code in an injury or occupational disease case, other than a decision as
to the extent of disability to the court of common pleas of the county in which

d*‘k'*”

Direct appedl to the common pleas court is the miost limited form of

judicial review of the Commission’s decisions because there is no inherent right

to appeal workers’ compensation matters. Felty v. AT & T Technologies, Inc. -

(1992), 65 Ohio St.3d 234, 237, 602 N.E.2d 1141. “The only action by the
commission that is appealable * * * is this essential decision to grant, to deny,

or to terminate the employee’s participation or continued participation in the

system.” Id. at 239. Under R.C. 4123.512(A), a claimant may appeal only those
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decisions involir’ing the right to particip'até or to c':ontin'u_e to pérti(':iib ate in the |
workers' compensation fuﬁd. See Wh‘i'ie v. Conrad, 10.2_ Ohio St3d 125,
2004-0510-21_48, 807 N.E.24 527, at 110-13; State ex rel. Liposchak v. Indus.
Comm., 90 Ohio St.3d 276, 278-279, 2000-Ohio-73, 737 N'.E..2d 519; Felly, 65
' Ohio 5t.3d at 239.

Decisions that relate to the eitent of the iﬁju‘r'y afe riot appealable to the
common jéleas coﬁft. Felty at 237, citing Afrates v. Lorain (1992), 63 Ohio St.3d
22, 584 N.E.2d 1175, paragraph one of the sﬂlab__us_. “The indﬁstrial_ =
'Cdmﬁlission’s aec“ision to grént of deny additional benefits u‘n’der.an e'Xi:sti_ng' | |
- claim does not determine the w’érkef’s right to pérti'cipate in the State

- Insurance Fund, and therefore is not subject to appeal * *” State ex rel. Evans
v. Indus. Comm. .of Okhio, 64 Ohio St.3d 236, 1992-.Ohi0-8, 594 N.E.2d 609,
paragraph two of the syllabus. However, an order that permanently forecloses
further benefits under a élaim that has been filed 1s appealable. Id.

At the time of his death, William Ochs was participating and receiving
permaneht total disability benefits under claim number 384394~_2.2 for allowed
medical conditions relating to the back and knee injury suffered in 1960.
Appellant’s September 29, 2006 motioﬁ alleged aggravation of these medical
conditions, a'n.d sought to amend the original claim to allow payment for

additional medical conaitions, and for new treatments including knee"
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replacement sur'g.ery. | The motion also sought recognition of additional
disabiliﬁes under the t:lai‘m,. including the-loss of use of both legs.

Contrary to appellant’s asser‘tionl, the September .2'0'0'6. _requ'és't is not a.
" “new” claim. It is a request for additional benefits under the existiné' blaim.
 The Comﬁ;i’s‘_si‘on’é rui'in_g' did not affect Ochs's right fo participate in’ the
qukers’ compensati;)n syst'e.m., it only affected ﬁhe 'aetefmi.nation of the extent
~and natufe of his disability énd denied him additional benefits under his claim. :
"Had Ochs lived, the ruling ﬁould not haVe _permanently foreclosed ftifure '
benefits undér tﬁe claim. H.e would have continued to particiﬁdte fof his
original ailowed condition. and could héve filed subsequent requeéts‘ fb‘r
addi_tidnal benefits und._er that claim. It was Ochg’s death that ended his
participation in the fﬁﬁd. Therefore, the ruling disallowing the request cannot
be characterized as a “decision to grant, to deny, or to terminate the emplo&eé’s
participation or continued participation in the system.” Felty v. AT & T
Technologieé, Inc., 656 Ohio St.3d at 239. Accordingly, the rﬁling of the

Commission was not appealable to the court of common pleas.

Death Benefits and Accrued Benefits
Appellant argues that under R.C. 4123.60 and R.C. 4123.66, the estate of
a deceased claimant has a right to file a “death claim” for payment of funeral

expenses and medical expenses related to the claimant’s death and for accrued
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compensation. .Appellént further argues that the Commission’s ruling affects
the claimant’s “right fo participate” and therefore, pursuant to R.C_. .41_23.152‘,
the trial court has jurisdiction to hear an appeal of the order. | .

The Ohio Supreme Court has held that payment of death beneﬁﬁs‘ from
the Workérs’ Compensation Fund is allowed where theinj'ury directly causes
the death, or W'h'eré a'n'.i'njliry is the proximate cause of tjne aCCGiefafion_ of
| death;- Os‘wdld v, Coﬁndr_ (1985), 16 Ohio St.3d 38, 4.0, 476 N.E.2d 658; -We@ver' |
y..Indu',s. Comm. (19‘32), 1-25'.Ohi0 St.. .46"5, 181_N.E. 894. Under RC 4123.59
and R.C. 4123.60, dependents of employees who die as a result of dccupational
d.isease orindustrial injury may be afforded benefits. Only 'a statutorily defined
“dependent” -— usually a 'surviving spouse dr a dependent child — may c'l.éim
an allowance fbr-death benefits. R.C. 4123.59. Appellant concedes that there
‘are no dependents with standing to file a claim for death benefits in this case. -
Accordingly, the t_;rial court properly granted judgment to appellée on the issue
of death benefits. |

Appellant argues that funeral expenses and. the medical expenses
inc‘urred prior to Ochg’s death are not “death beneﬁté,” but rather “accrued.
‘compensation” to which the estate is entitled to claim under R.C. 4123.60.
Under R.C. 4123.60, the administrator may award an amount for

temporary, or permanent partial, or total disability compensation that was
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| accrued and due the decedent at the time of his death Accordmg to the '
' statute: “If the decedent would have been lawfully ent1t1ed to have applied for.
an award at the time of his death the administrator may, after sat1sfactory--
proof to warrant an award and payment, award and Iday an 'amoﬁri@ not
: e}_{cee'ding the comipensation which the dece dent might have Jceceive'd, hut’ for his
death; for the period prior to the date of his d‘e'a'th, to such of the deper’ldents of
. th.e decedent, or for serx}ices rendered on account of the last illness Qt death of
such decedent, as the ad-ministratoi' determines in accordarice with the
| cucumstances in each such case[]

Unlike an order denylng death benef;lts under R.C. 4123 59, Whlch may
be appealed to a court of common pleas, R.C. 4123.60 explicitly states: “An
order issued by the administrator under this section is appealable pursuant to
section 4123.511 of the Revised Code but is not appealable to court under section
4123.512 of the Revised Code.” (Emphasis added ) Accordingly, the trial court
was without ]urlsdlctlon to consider appellant’s appeal of the order denymg the
estate’s claim for medical and fuder‘al expenses and accrued compensation
under R.C. 4123.60.

Appellant relies upon the case of State ex rel. Liposchak v. Indus. Comm.,

- 90 Ohio St.3d 276, 2000-Ohio-73, 737 N.E.2d 519. In that case, the brother of

5 deceased worker filed an action in mandamus to obtain accrued unpaid
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benefits under R.C. 4123.60 in his capacity as executor of his.bro‘the"r’s éstate.
| The Franklin County Court of Appeals dismi-s‘sed the action finding the estate
had no right to receive the worker’s ac’Crﬁed unpaid benefits because only a
| depeﬁdent could elaim such benefits and the éstate could _ﬁof establish
d_ependen(:y as a-ﬁiatter.of -i‘aW. The Oh_i‘o Suprenie Court fevef‘Sed, holding thati-'
_ a deceased worker’s ést‘até could; under RC 412.3.60,. réCOVer t'h.e .diséf)ilify :
_ 'comp'ensatiOn that had been awarded to th-é wofkef but re'mained ﬁnpa_id at the
tiiﬁe of the worker’s déat—h. |
Liposchak ié readily distinguishable fiozn the instant case. The issue in
~ the 'case'.before us is riot whether the estate 1s entitled to recover benefits under
RC 4123.60, but. Whethe"r_ the trial court Had jurisdiction to review the
Commission’s denial of appellant’s claims for accrued‘--compe'nsatiﬁn. The
laﬁguage of RC 4123.60 clearly precludes such judicial revie‘w. _
Accordingly, the trial court la'ckéd jurisdiction to consider appeliant’s
claims. Just as in Liposchak, the estate’s remedy lies not in judicial review, but
in mandamus.' |

‘Appellant’s single assignment of error 1s overruled.

1Prior to filing the mandamus action, Liposchak’s estate filed an appeal of the
Commission’s order in the court of common pleas of J efferson County, pursuant to R.C.
4193.512. The Jefferson County court dismissed the appeal, without prejudice to the
filing of an action in mandamus, finding the language of R.C. 4123.60 precluded
judicial review. This decision was affirmed on appeal. See Liposchak v. Admr., Ohio
Bur. of Workers’ Comp. (2000), 138 Ohio App.3d 368, 741 N.E.2d 537.
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J udgm'eﬁt affirmed.
Ttis ordered tha’t appellees x;ecoxfer of app-eiiants' their"c'()sts_hereiﬁ-tfaxe'&._ _
_.'T'he ;:'oﬁrt finds there were reasonable gr‘ound's _fd_r this appeal. | |
It is orde"l_re.d that a special Iﬁ'andate issue out of this court directing the
Cuyahoga Cou-ntjr Court_; of Common Pleas to carry thisjudgment into eX‘e.z.cutior;.'-.'

- A certified copy of this entry shall cbﬁé’fitute_thé mandate pursuant to -

Rule 27 of he Riiles of Appellate Procedure.

© MELOL (y STEWART, PRESIDING JUDGE

MARY J. BOYLE, J., and
_JAMES J. SWEENEY, J., CONCUR
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